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Case Ho. 3,954. 

In re COGBILL. 

[2 Hughes (1877) 313.] * 

District Court, E. D- Virginia. 

BosiESTEAD— Waiver bt Deed op Tbcst— Let- 
ting KT Pkiob Judgsiext. 

1. The bankrupt's lands were bound by the 
lien of a judgment creditor, on an obligation not 
containing a waiver of homestead. One parcel 
of them was also bound by a deed of trust 
junior in dignity to the judgment. The law of 
Virginia makes the right of homestead superior 
to a judgment, but makes it liable to waiver 
by deed of ti-ust. In this condition of things, 
held, that the deed of trust cleared the land ot 
the right of homestead; but, being secondary in 
priority to the judgment, the deed was dis- 
placed' by the judgment, which must be paid 
first. 

[Distinguished in Re Bowler, Case No. 1,- 
735.] 

2. The right of subrogation did not, in con- 
sequence, accrue to the trust deed lienor, as to 
the lands as to which the right of homestead 
was not expressly waived. 

In bankruptcy. The subject of controversy 
■was the sum of $1,751, which arose from the 
sale of the greater portion of the bankrupt's 
real estate, it bavins been agreed that the 
proceeds of the land should be treated as the 
land itself. All this real estate was bounded 
by a judgment lien for a debt due the Meck- 
lenbm-g Female College to the amount of 
about $1,350, which contained no waiver of 
the homestead right. A portion of the land 
sold was subject to a deed of trust junior in 
priority to the judgment, for the amount of 
about $1,050. The land covered by the deed 
of trust brought $840. By the law of Vir- 
ginia the right of homestead has priority 
over a judgment, and a deed of trust has pri- 
ority over a right of homestead, as to the 



^ [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 
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land covered by it The deed is treated as a 
waiver as to the land. 

Mr. Heniy submitted the foUowing views: 
Let us look at this question first without ref- 
erence to the question of homestead. What 
would be the law did the debtor not come 
within the description of persons entitled to 
it? It cannot be denied that the judgment 
creditor having a lien on all real estate of the 
debtor, and the deed of trust creditor having 
only a subsequent lien on parts of said real 
estate, the judgment creditor would be forced 
to subject an the balance of the real estate of 
the debtor before he can trust the subject. 
And if he were to get any part of the trust 
subject before exhausting the other, the deed 
of trust creditor would have a right to sub- 
ject the real estate outside of his deed to the 
repayment to him of the amount so taken 
from him. And the rights of creditors to 
marshal the assets of the debtor for the pur- 
pose of securing the payment of their debts 
are absolute as to the debtor himself. That is, 
he cannot defeat this right by any act of liis, 
as it is a right given by law, and attaches to 
the liens. See 2 White & T. (4th Ed.) Lead. 
Cas. Eq. 228; and Withers v. Garter, 4 Gvat. 
407. By the constitution of Virginia .{article 
11, § 1) every householder or head of a family 
shall be entitled to hold exempt fi'om sale 
under legal process, his real or personal es- 
tate or either, to the value not exceeding 
$2,000. By section 3 of same articlfe it is 
provided that nothing contained in this arti- 
cle shall be construed to interfere with the 
sale of the property aforesaid, or any portion 
thereof, by virtue of any mortgage, deed of 
trust, plfedge, or other secm-ity thereon. 
These provisions regulate the questions in 
this case. It is apparent (and it has been so 
decided by the supreme court of the United 
States, in construing a similar provision in 
the Illinois Code (see Black v. Curran, 14 
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WaU. [81 U. S.] 463) that no estate in the 
land, in any proper sense, is given to the 
householder or head of a family, but simply a 
right of occupancy, and that so soon as that 
occupancy lawfully ceases the land occupied 
is liable to his creditors just as though never 
held as a homestead. See also decision of 
Judge Fitzhugh, in Richardson v. Butler, 1 
Va. Law X Feb. No. 1877, p. 120. It follows, 
therefore, that when the sale is made under 
the deed of tnist in this case, as it was made, 
the ti-ust subject is liable to the judgment lien 
before the debt secured in the deed can be 
paid; and, therefore, xmless the creditor has 
the right to marshal the assets, he will lose 
the amount for which the trust subject sold, 
to wit, $8i0. . This gives him the right to 
require that the proceeds of the other land 
not in the deed of ti*ust be applied to the pay- 
ment of the judgment, to his own exonera- 
tion. But the saving in the section above 
quoted covers this case. It is undoubted that 
by the law of the land the right to marshal 
assets gives a "security thereon." It xm- 
doubtedly gives the deed of trust creditor a 
secm'ity on the real estate of the debtor other 
than the trust subject, when the trust subject 
is liable to a judgment lien which was sought 
to be enforced against it. This being the 
legal consequence of giving a subsequent lien 
on part of an estate while there exists a prior 
lien on all, it follows that this bankrupt by 
giving the deed of trust gave all the liens and 
securities legally flowlQg or issuing out of 
said deed, and cannot now defeat any of 
them by any act of his. And, in truth, the 
liens and secmity on his estate, that he him- 
self has given, defeat the right to homestead 
by the express provisions of the homestead 
law. The householder has a right to waive 
the homestead; his deed of trust is a waiver 
of it, not only to the extent of the trust sub- 
ject, or the debt secured thereon, but is also 
a waiver to the extent of the rights given by 
law to others, which follow or flow from the 
deed of trust And while in some eases third 
persons may not be affected by the act of 
the debtor, yet the debtor himself is estopped 
and aH persons who only stand in his shoes 
or for whom he has a right to act are also 
estopped. See Withers v. Carter, 4 Grat. 
407. 

Mr. Bouldin contended, per contra, that 
the law of homestead made a careful and 
express distinction as to the homestead be- 
tween liens created by the voluntary act of 
the debtor and liens created by law, and did 
not intend that the debtor should lose his 
homestead by construction or any indirection. 
If the deed of trust had conveyed only five 
acres of land of the value of five and twenty 
dollars, the common sense of all men would 
be shocked and outraged if that conveyance 
could be construed as subjecting the remain- 
ing $1,975 of the homestead to a judgment 
creditor whose lien proprio vigore was in- 
ferior to the claim of the homestead; for if 
the homestead was constructively waived as 
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to any of the remaining land, it was waived 
as to aU. If the judgment creditor is to have 
precedence over the claim of the homestead, 
that precedence must be given by vhrtue of 
the superiority of his lien over the claim of 
homestead, and not by reason of its superiori- 
ty over another claimant and incumbrance of 
the realty of the bankrupt It .must prevail, 
if it prevails at all, Ijj vh:tue of its own in- 
herent strength, not by reason of the weak- 
ness of this claim of homestead as against 
a wholly different creditor holding a pai-t of 
the homestead voluntarily conveyed to him. 

HUGHES, District Judge. The first ques- 
tion here is, whether or not the homestead 
right may be set up against the judgment 
and, in defeating that, defeat also the deed of 
trust which is subordinate to it The propo- 
sition can not be entertained for reasons stat- 
ed in the sequel. 

The second proposition is, that the deed of 
trust by defeating the homestead, lets in 
the judgment which is prior to ^he deed, 
which I concede. The third proposition is, 
that the deed of trust creditor is entitled to 
have his debt made good out of the proceeds 
of the land -which was npt covered by the 
deed, by virtue of the principle governing 
courts of equity in marshalling assets; that 
is to say, the principle of subrogation. This 
last proposition I must reject If the bond, 
for securing which the deed of trust was 
given, contained on its face a waiver of the 
homestead in writing, I would then think the 
proposition worthy of some consideration; 
for then there would be a waiver as to the 
debt as well as a waiver as to the land; 
but as there was no such express waiver on 
the bond, and the waiver in the form of the 
deed of trust applied only to the land, for 
reasons stated in the sequel I must reject this 
proposition. The deed of trust operated to 
exempt the land which it conveyed, from lia- 
bility to the grantor's (the bankrupt's) right 
of homestead. It cleared the land of the 
homestead claim. The homestead right is 
not an estate in the land, but a mere right of 
using it for a specific purpose, during a 
period of time defined by the law, but of 
uncertain duration. The deed of trust re- 
moved from the land its liability to such use 
for as long a period as its provisions should 
remain unsatisfied. If the judgment creditor 
has a first lien or claim against land thus ex- 
empted from liability to the homestead it 
must be satisfied. If a deed of trust stsmds 
second to the judgment, that must then be 
satisfied. It is only after both are satisfied 
that the homestead liability returns again to 
the land. But these principles are confined 
in application exclusively to land as to which 
the homestead right has been waived. They 
apply to that particular land only, because 
of the reasons just stated. They do not ap- 
ply to other lands, because those reasons 
do not apply. " "Cessante ratione cessat et 
ipsa lex." 
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The docti-ine of subrogation does not ap- 
ply to this case on general principles. That 
doctrine is, that where a creditor has two 
funds out of which to satisfy his demand, 
he shall not disappoint a creditor who can 
obtain payment of his claim only out of one 
of the funds. The doctrine does not apply 
except in cases where there are two funds 
ahready in existence and available to the 
first-named creditor. In this case the judg- 
ment a-editor has but one fund, and the deed 
of trust a-editor had only that same fund, 
and it is simply a question which of the two 
creditors shall have payment out of that one 
fund. It is not a question of marshalling 
assets, but of mere right of priority. Be- 
sides, even if this were not so, we can not 
extend the principle of marshalling assets, 
or of subrosration, to lands subject by law 
to the homestead right. That right is given 
irrespective of the rights of creditors to be 
paid their debts, whether by subrogation, or 
in any other way. It is given as to all lands 
from which the right of homestead has not 
been removed by specific waiver. If a debtor 
owned but one piece of land, and that not 
greater in value than the amount limited by 
law for the homestead, and there were debts 
due to an amount' exceeding the amount al- 
lowed as to the value of the homestead, still 
the law disregards the rights of creditors 
and gives the homestead if it lias not been 
waived either as to the debt or the land. 
It is, therefore, a right superior to the rights 
of creditors of every sort and origin. The 
law intends to make the homestead right su- 
perior to all the rights of creditors, except 
as to any specific debt or land as to which 
the householder voluntarily and expressly in 
writing waives it. It is partly because the 
right of homestead is not an estate in land, 
but is a mere privilege of using it for a cer- 
tain purpose, which privilege is not capable 
of estimation in dollars and cents, that the 
principle of subrogation does not apply as 
against it If it were an estimate capable of 
appraised valuation, then there would be 
more gi'ound for considering whether or not 
it could be subjected to the principle of sub- 
rogation. It seems to me that it would be a 
subvei'sion of the objects of the law of home- 
stead, a perversion of its aim, and a viola- 
tion of its spurit, to apply the doctrines gov- 
erning in the marshalling of assets in equi- 
ty to the destruction of the homestead right 
in favor of other debts and against other 
property than those in regard to which the 
right of homestead has been expressly 
waived. The courts have ah:eady gone very 
far in judicially legislating the homestead 
right out of existence. But I know of no 
case in which they have carried the power 
of judicial legislation so far as to resort to 
the expedient of constructive waiver in at- 
tacking the homestead rights. At all events, 
I will wait to be overruled before employing 
the expedient myself. 

I will give a decree declaring that the right 
of homestead does not exist as to the $840 
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produced by the land covered by the bank- 
rupt's deed of trust, and, therefore, that that 
debt, being relieved from the homestead, is- 
liable first to the judgment, but recognizing 
the superiority of the homestead to the claims 
of the judgment creditor, in respect to the 
proceeds of the land not so covered, leaving 
the deed of trust wholly defeated. I infer 
from the absence of any evidence or proceed- 
ing to show that the prices bought at the 
sale of the bankrupt's land were inadequate, 
that there is no objection to the sale on that 
score. 

The decree of the district court was af- 
firmed by the chief justice on petition for re- 
vision. 



Case ]Sro. S,955. 

COG&ESHAT;Ti v. POTTER et al. 

[Holmes, 75; ^ 6 N. B. B. 10.] 

Circuit Court, D. Rhode Island. Oct., ISTl.* 

Unkecorded Chattel Moiitgage — Baskkuptot 
— BoHA Fide Pbefekence — Petition fob Re- 
view— Bcrden OF Pkoof. 

1. A mortgage of personal property valid as 
between the parties, and not fraudulent under 
the bankrupt act, is good against the assignee 
or trustee of the mortgagor in bankruptcy, al- 
though not recorded as required by law of 
the state in which it is made. 

[Cited in Rogers v. Winsor, Case No. 12r 
023; Johnson v. Patterson, Id. 7,^3; 
Sehulze v. Bolting, Id. 12,489; Re M'Ken- 
na, 9 Fed. 34.] 

2. The second clause of the thirty-fifth section 
of the bankrupt act [of 1867 (14 Stat. 534)], de- 
claring void certain conveyances of his propCTty 
by a bankrupt, does not apply to a bona fide 
preference of one of his creditors, made more 
than four months before the proceedings m 
bankruptcy. 

[Cited in Clark v. Hezekiah, 24 Fed. 667.] 

3. On petition for review of the finding of the 
district court, in bankruptcy, on a matter of 
fact, the burden is on the petitioner to show 
that the evidence cannot support the finding. 

[Cited in Re Mooney, Case No. 9,7^.] 

In bankruptcy. Petition for review of a 
decision of the district court holding valid 
a mortgage of personal property given by 
Joseph Dow, a bankrupt, as security to one 
of his creditors. [Case No. 11,322.] The pe- 
titioner [James H. CoggeshaU] was trustee 
of the bankrupt's estate, duly appointed un- 
der the bankrupt act. The mortgage in ques- 
tion was given by the bankrupt more than 
four months before, but within six months 
of, the commencement of the proceedings in 
bankruptcy. It described the mortgaged 
property only by reference to certain an- 
nexed schedules. The mortgage itself was 
duly recorded in the ofdce of the clerk of the 
city of Providence, under the law of the 
state; but the schedules annexed were never 
recorded. 
[The petition in the district court to de- 



* [Reported by Jabez S. Holmes, Esq., and 
here reprinted by permission.] 
= [Affirming Case No. 11,322.] 
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termine tlie validity of tlie mortgage was 
filed by Potter, Denison & Co.] 

James Tillingliast, for petitioner. 
A. Payne, and AsMey & Colwell, for mort- 
gagees. 

SHEPLEY, Circuit Judge. TMs is a pe- 
tition under the first clause of tlie second 
section of the bankrupt act, for the exercise 
of the supervisory jm-isdietion of the circuit 
court. The first question presented for ad- 
judication is, whether, in the absence of 
fraud, the assignee takes only such ^rights 
and interests as the bankrupt himself had 
and could assert at the time of his bank- 
ruptcy, or whether he is to be considered 
as a pui'chaser for a valuable consideration, 
in the proper sense of those terms. Joseph 
Dow, the banki-upt, on the twenty-fom-th 
day of December, 1S67, made a chattel mort- 
gage to Potter, Denison & Co., in the com- 
mon form, which -v^as acknowledged on the 
same day, and lodged for record on the 
twenty-sixth day of December, in the same 
year. The property mortgaged was de- 
scribed as "the articles of personal property 
enumei-ated and described in the schedules 
and bills marked respectively A, B, O, and 
D, hereto annexed, and constituting a pai't 
of this mortgage." These schedules, al- 
though attached to the mortgage, and form- 
ing a part thereof, and although left with 
the mortgage at the office of the city clerk 
in Providence, were not in fact recorded. 
The mortgage which was recorded contained 
no enumeration or description of the articles 
conveyed; so that the record-book gave to 
inquix-ers no other information than that con- 
tained in the genei-al desei'iption referring 
to the , schedules. While the mortgage and 
schedules were remaining in the city clerk's 
office unrecorded, after having been received 
and entered by him, the originals of both 
could have been seen and examined, ana 
were all which could be found in the office 
indicative of the claim of the mortgagee. 
But after the clerk has extended his record, 
it is that only which the law treats as the 
evidence required. Sawyer v. Pennell, 19 
Me. 173. If, therefore, the assignee of the 
bankrupt, or, as in this case, the trustee, 
is to be considered as entitled to the same 
rights as an attaching creditor, or a pui'- 
chaser for a valuable consideration without 
notice, he would take a good title as against 
Potter, Denison & Co., who claim under the 
imrecorded mortgage. Under the English 
bankrupt act. Lord Hardwicke, in Brown v. 
Heathcote, 1 Atk. 160, 162, says: "The 
gi-ound the com-t goes upon is this, that as- 
signees of bankrupts, though they are trus- 
tees for creditors, yet stand in the place of 
the banki-upt, and they can take in no bet- 
ter manner than he could." See, also, Jew- 
son V. Moulson, 2 Atk. 41T, 420; Mitford v, 
Mitford, 9 Ves. 87, 100; Worrall v. Marlai', 
1 P. Wms. 459, note. Under the bankrupt 
act of 1S41 [5 Stat 440], in the case of Mitch- 
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ell V. Winslow [Case No. 9,673], Mr. Justice 
Story says: "Now it is most material to 
bear ia mmd, under this aspect of the case, 
that it is a well-established doctrine, that 
(except in cases of fraud) assignees in bank- 
ruptcy take only such rights and interests 
as the bankrupt himself had, and could him- 
self claim and assert, at the time of his bank- 
ruptcy; and consequently they are affected 
with all the equities which woiQd affect the 
bankrupt himself, if he were asserting those 
rights and interests." See, also, "Winsor v. 
McLellan [Id. 17,887]; Ex parte Newhall DLd. 
10,159]; Fiske v. Hunt [Id. 4,831]. But it is 
urged with much force and ability on the 
part of the petitioner, that the decisions of 
Mr. Justice Story above cited, having been 
made under the banki-upt act of 1S41, are 
not applicable to the statute now in force. 
Reliance is placed upon the distinction in 
the phraseology of the respective sections of 
the act of 1841 and the act of 1867, saving 
the rights of mortgagees. The second sec- 
tion of the bankrupt act of 1841 provided 
"that nothing in. this act contained shall be 
construed to annul, destroy, or impair any 
lawful rights of married women, or minors, 
or any liens, mortgages, or other securities 
on property, real or personal, which may be 
valid by the laws of the states respectively, 
and which are not inconsistent with the pro- 
visions of the second and fifth sections of 
this act." The proviso in the act of 1867 
is, "that no mortgage of any vessel, or of 
any other goods or chattels, made as secmity 
for any debt or debts, in good faith and for 
present consideration, and oti ^rwise valid 
and duly recorded, pursuant to any statute 
of the United States, or of any state, shall 
be invalidated or affected hereby." The 
fourteenth section of the act of 1867 vests 
in the assignee (with certain specified ex- 
ceptions) all the property and estate of the 
bankrupt, ^nd all the property conveyed by 
the banki-upt in fraud of his a-editors; and 
authorizes him, "under the order and direc- 
tion of the court, to redeem or discharge any 
moi-tgage, or conditional contract, or pledge 
or deposit, or lien upon any property, real or 
personal," &c. 

It must be borne in mind, in determining 
this question, that the statute of Rhode Is- 
land, like the statute of Maine, under con- 
sidei-ation in the case of Mitchell v. Winslow 
[supra], decided by Mr. Justice Story, ex- 
pressly recognizes the validity of an unre- 
corded mortgage of personal property be- 
tween the parties, so that if the assignee is 
to be considered as merely standing in the 
place of the bankrupt, he would, in contem- 
plation of law, be one of the parties to the 
instrument, and, as against him, no record 
would be necessary. The literal terms of the 
proviso, it is true, only save mortgages which 
have been duly recorded. But can it there- 
fore be inferred that those mortgages are not 
saved which are valid by the laws of the re- 
spective states which need no record? Are 
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mortgages -wMcli are good at common law, 
and mortgages otherwise valid, made in 
states -where there is no proYision for the 
recording of mortgages, avoided by the bank- 
rupt law, whUe those are upheld which are 
made and recorded in states requiring a rec- 
ord? Such could not have been the intent 
of the statute or the object of the proviso. 
The proviso, as stated by Judge Lowell (Ex 
parte Dalby [Case No. 3,510]), "appears to 
have been inserted out of greater caution, lest 
it should be supposed that valid chattel mort- 
gages should be affected by the assignment, 
and not with any view of construing the 
laws regardhig record; and so if the mort- 
gage be one that requires no record,— as if It 
be executed in a state having no statute on 
the subject, or if, as in this case, record is 
not required between the parties,— the pro- 
viso wUl not defeat it" The language of Mr. 
Justice Field, in the opinion in the case of 
Second Nat. Bank of Leavenwortii v. Hunt, 
11 Wall. [78 TJ. S.] 391, might seem at first 
glance to favor a different construction; but, 
on more careful examination, it will appear 
that the decision is placed upon the ground 
that the mortgage was not valid by the laws 
of Kansas, and was fraudulent as against 
creditors. 

Two other questions decided by the district 
judge are presented for revision,— one a ques> 
Hon of law on the construction of the statute, 
the other a question of fact upon the evi- 
dence in the case. The district judge in 
effect decided, that, after the lapse of four 
months from the date of the conveyance, 
simple preferences of a bona fide creditor by 
an insolvent debtor not otherwise &audulent 
are to be held valid, so far as the preferred 
creditor is concerned. Prior to the passage 
of the bankrupt act, the acts described in the 
thirty-fifth and thii-ty-ninth sections were 
such as were not forbidden by the common 
law, or, generally, by the statutes of the dif- 
fei-ent states. A preference by an insolvent, 
or a person approaching insolvency, may 
sometimes be unjust to other creditors, and, 
under other circumstances, may be the dic- 
tate of the purest justice in reference to all 
concerned. Preferences are not in theh: es- 
sential natm-e necessarily immoral or dishon- 
est The bankrupt act of 1867 gives priority 
to five classes of debts, to-be first paid in 
full in the order in which they are succes- 
sively named in the act Congress, therefore, 
has adopted a purely conventional rule to de- 
termine the validity of mortgages given as 
security for bona fide debts, and which oper- 
ate as preferences. The creditor who re- 
ceives payment or security to the exclusion of 
other creditors, "with the knowledge, express 
or implied, of the insolvency, does so at the 
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risk, that, if within four months the debtor 
himself or his creditors shall invoke the aid 
of the law providing for an equal distribu- 
tion, the transaction will be invalidated, and 
the properly thus received must go into the 
common fund for distribution. This ques- 
tion of construction of the first clause of the 
thirty-fifth section, considered in connection 
with the second clause of the same section, 
and the thirty-ninth section, is so fully con- 
sidered in the very able opinion of the cu:- 
cuit com-t of the United States for the dis- 
trict of Missouri, in the case of Bean v. 
Brookmire [Case No. 1,168], that we deem 
it unnecessary to say more upon this point 
than to express our entii-e concm-rence with 
the reasoning and decision in that case. Sus- 
taining, therefore, as we do, the decision of 
the district judge, that the second clause, 
commonly called the "six-months' clause," 
of the thirty-fifth section of the act, is not 
applicable to the case of a simple preference 
by a bankrupt of a creditor's claim, his de- 
cision upon the question of fact, that the 
circumstances of the transaction between 
Dow, the banki-upt, and Potter, Denison & 
Co., did not, in pohit of fact, bring the case 
witliin the provisions of the second clause, 
becomes comparatively immaterial. Appel- 
late com-ts, even in appeals, proceed upon the 
gi-ound that the decree in the subordinate 
court was correct; and the burden to show 
eiTor is upon the appellant The Baltimore, 
8 Wall. [75 U. S.] 377, 382. Matters of fact, 
as well as matters of law, may doubtless be 
revised in the circuit com-t; but it was not 
the intention of congress, in this form of pro- 
ceeding, to give a party a second trial merely 
as such, but to secure to him an appellate 
tribunal for the re-examination and revision 
of the ruluags, orders, and deci-ees of the dis- 
trict com'ts, and for the reversal of the same 
in ease thev are found to be erroneous. Lit- 
tlefield V. Canal Co. [Case No. 8,400]. When 
the revisory jurisdiction of the ch-cuit court 
is invoked over the decision of the district 
court upon a question of fact, the burden is- 
on the petitioner for review to show error in 
the decision. It is not sufficient merely to- 
show such a condition of the testimony in 
the case, that difEerent minds, with equal 
fairness, might possibly arrive at different 
conclusions, but to show, more nearly in 
analogy to the case of a motion for a new 
trial, that the evidence cannot support the 
finding. After a careful revision of the testi- 
mony, we see no reason for disturbing the 
decision of the district judge. Decree af- 
firmed, with costs. 
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COGGILL et al. v. LAWKENOE. 

[1 Blatchf. 602.] ^ 

Circuit Court, S. D. New York. Oct. Term, 
1850. 

Cdstoms Duties— "Sheep-Skins"— Appraise- 

MEKT. 

oi'-V ^Po^^^^ J^^ *^"^ ^ct of July 30, 1846 (9 
fetat. 4^), Buenos Ayres sheep-skins, imported 
with the wool on, and dried but not dressed, 
usually invoiced as sheep-skins, and known in 
commerce by that name, fall within section 3 
of that act as a non-enumerated article, and are 
subject to a duty of 20 per cent, ad valorem. 

2. Although the chief value of the sheep- 
skins is in the wool, and a large proportion 
of those imported are, after importation, shorn 
for the wool, yet the well known commercial 
designation of the article as a whole must gov- 
ern, and the government cannot appraise the 
wool and the pelt separately, and charge duty 
on the former under Schedule 0., as "wool, 
unmanufactured." 

3. Such sheep-skins do not fall within Sched- 
ule H, under the head of "raw hides and skins 
of all kinds, whether dried, salted, or pickled," 
that description referring to a class of articles 
well known in the trade, and used extensively 
by manufacturers of leather. 

At law. This Tvas an action against [Cor- 
nelius W. Lawrence] the collector of the port 
of New York, to recover back an excess of 
duties paid by the plaintiffs [Henry Coggill 
and others] xmder protest on Buenos Ayres 
sheep-skins. [The action was brought origi- 
nally in the superior court of the city of New 
York, and was from there removed to this 
coui-t.] The ai-ticle was imported with the 
wool on the skin, and was not dressed, being 
in the same condition in which it was when 
taken from the animal, except that it was 
dried. By the instructions of the secretary 
of the treasury the collector directed the 
wool and the pelt or skin to be appraised 
separately, and a duty of 30 per cent, ad va- 
lorem was charged on the former, and of 5 
per cent ad valorem on the latter. The im- 
. portation was under the tariff act of July 30, 
1846 (9 Stat 42). At the trial before Mr. 
Justice Nelson in May, 1849, it appeared by 
the evidence, that the article was usually de- 
scribed in invoices and shipped as sheep- 
skins, and was known in trade and com- 
merce hy that designation; that the wool up- 
on the pelt was worth from fourteen to thir- 
ty cents a pound, each skin yielding from 
half a pound to a pound of wool; that the 
pelt, when shorn, was worth from four to 
ten cents, and was tanned and used as leath- 
er; that some of the skins were sheared, and 
some were dressed with the wool on and 
used for mats, military saddles, soles for the 
inside of shoes, coverings for the cylinders of 
rice-mills, men's caps, sleigh-robes, &c.; that 
from 50 to 70 per cent, of those imported 
wei-e shorn for the wool; and that they were 
sometimes imported without any wool on 
them, when they were called bazils or pelts, 



^ [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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and were tanned or salted before being 
shipped. 

The defendant insisted, that the wool up- 
on the skin was "wool, unmanufactured," 
and chargeable, under Schedule C of the act 
of 1846, with a duty of 30 per cent ad valo- 
rem, on the ground that the chief value of 
the article consisted in the unmanufactured 
wool, the skin being of little value. The 
plaintiffs claimed, that the article was 
chargeable with a duty of 5 per cent ad 
valorem, under Schedule H, as falling within 
the designation of "raw hides and skins of 
all kinds, whether dried, salted, or pickled, 
not othei-wise provided for." The com*t 
charged the jury, that the article was charge- 
able with a duty of 20 per cent ad valorem, 
under Scliedule B, under the head of "skins 
of all kinds, not otherwise provided for." 
The jm-y accordingly found for the plaintiffs, 
and a motion was now made for a new trial, 
on a case. 



NELSON, Circuit Justice. The article in 
question in this case was specifically char- 
ged with a duty under the tariff acts of 
1828, 1832, and 1842 (4 Stat 271, § 2; 584, 
§ 2; and 5 Stat 548, § 1), as "wool imported 
on the skin;" but the description is omitted 
in the act of 1846. 

It is claimed on the part of the plaintiffs, 
that it should be ranged under Schedule H in 
the act of 1846, within the description "raw 
hides and skins of all kinds, whether dried, 
salted, or pickled, not otherwise provided 
for;" while the defendant insists it should 
be charged under Schedule O, as "wool, un- 
manufactured." 

"We are of opinion that it comes within nei- 
ther description. If it falls imder any of the 
schedules, it would more properly be ranged 
imder Schedule E, within the words "skins 
of all kinds, not otherwise provided for;" or 
else it is a non-enumerated article within the 
third section of the act It is not very ma- 
terial imder which of these provisions it is 
placed, as the rate of duty is the same. 

The articles described in Schedule H, un- 
der the terms "raw hides and skins of all 
kinds, whether dried, salted, or pickled," are 
different from the one in question, if we take 
the commercial designation. That descrip- 
tion refers to a class of articles well known 
in the trade, and of extensive demand in the 
market on the part of the manufacturers of 
leather. It was doubtiess for the encourage- 
ment of these manufacturers, in part at least, 
that the low rate of duty was charged. 

Neither do we perceive how the article can 
be separated, as is claimed by the goveni- 
ment, and the duty be apportioned upon each 
of its parts, the same as if they were im- 
ported after separation. The article has a 
well known commercial designation as a 
•whole, which, upon general principles, must 
govern in rating it as a dutiable article. And 
besides, the rule of construction that would 
separate it^ and apportion the duties upon its 
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parts, could not be confined to this particu- 
lai- article. "Hair of all kinds, uncleaned 
and unmanufactiured" is eliargeable -with, a 
duty of ten per cent, ad valorem, under 
Schedule G; and a large portion, of the skins 
imported are imported -with the hair on the 
skin. The rule would seem to apply equally 
to this class of articles. The difficulty in as- 
certaining the dutiable value of each of the 
parts is also a serious objection to the intro- 
duction of the rule. 

The omission to charge the duty on the ar- 
ticle specifically in the act of 1846, as it was 
charged in the preceding acts, may have 
been an oversight; but the natural, if not le- 
gal inference, is rather the contrary. 

As the article has a fixed designation in 
trade and commerce, which has not been car- 
ried into the enumeration imder either of the 
schedules, we are inclined to think it falls 
most apropriately within the third section, as 
a non-enumerated article, and is chargeable 
with a duty of twenty per cent ad valorem. 

A new trial, therefore, must be denied. 

[NOTE. Both i^arties subsequently moved 
for costs, and the motions of both were denied. 
Case No. 2,957.] 
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COGGILIi et al. v. LAWBENOB. 

[2 Blatehf. 304.] ^ 

Circuit Court, S. D. New York. Sept., 1851. 

Costs— Action to Recover Back Excessive Du- 
ties- Removaij fkoji State Court. 

1. In suits at common law, in the circuit 
courts of the United States, neither party can re- 
cover costs upon any equity in the case, nor do 
those courts possess authority to award them as 
an incident of their power over the parties or 
the subject-matter in litigation. They are pure- 
ly a subject of legislative appointment. 

2. Where an action was commenced in a state 
court against a collector, to recover back an ex- 
cess of duties paid on the importation of foreign 
merchandise, and the action was removed into 
this court bv the defendant, under section 3 of 
the act of March 2, 1833 (4 Stat. 633), and the 
plaintiff obtained a verdict for $9.50: ffeM, 
that the plaintifE was not entitled to any costs. 

3. It was the intention of congress that the 
description of revenue cases mentioned in sec- 
tion 3 of said act, should, when removed into 
this court, after being commenced in a state 
court, be proceeded in, in all particulars, as 
cases originally commenced in this court. 

4. Such removal does not bring with it the 
state law as to costs, and, therefore, in cases 
of that kind, the costs in this court are regulated 
by section 20 of the judiciary act of September 
24, 17S9 (1 Stat. 83), which allows no coste to a 
plaintiff when he recovers less than §oOO, and 

" provides that he may, in such ease, be adjudged 
to pay costs, at the discretion of the court. 
[Distinguished in Field v. Schell, Case No. 4,- 
771. Overruled in Scripps v. Campbell, Id. 
12,562.] 
5 Where, in a cause removed into this court 
under section 3 of said act of 1833, the plain- 
tiff obtained a verdict for §9.50: Held, that the 
case was not a proper one for the allowance of 
costs to the defe ndant. 

^ [Reported by Samuel Blatchford, Es(i., and 
and here reprinted by permission.] 
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6. Semble, that cases removed into this court 
from a state court, under sectiwi 1^ "^L^VoT 
diciary act of September 24, 1789 (1 Stat. i9), 
do not bring with them the state law of costs, 
but are subject to the provisions, as to costs, ot 
section 20 of the same act. 

This was an action originally brought in 
the superior court of the city of New York, 
against the defendant [Cornelius W. Law- 
rence], as collector of the port of New York, 
to recover the sum of $150, as so much duty 
charged and received by the defendant on the 
importation and entry of foreign mei'chan- 
dise by the plaintifEs [Hem-y Coggill and oth- 
ers] above the amount collectable by law. 
Under the provisions of the 3d section of the 
act of March 2, 1833 (4 Stat. 633), the defend- 
ant removed the cause into this court," and, 
on a trial before a jury, the plaintiffs ob- 
tained a vei-dict for $9.50. [A motion was 
thereafter made for a new trial, which was 
denied.] The plaintiffs now moved that full 
costs of suit, according to the rate of costs in 
this court, be awarded to them; and the de- 
fendant made a counter appUcation that full 
costs be adjudged to him. 

Before NELSON, Circuit Justice, and 
BETTS, District Judge. 

BETTS, District Judge. In common law 
cases in this court, neither party can recover 
costs upon any equity in the case, nor does 
the com-t possess authority to award them 
as an Incident of its power over the parties 
or the subject-matter in litigation. They are 
purely a subject of legislative appointment. 
Kneass v. Schuylkill Bank [Case No. 7,876]. 
In that case, Judge Washington held that 
there was no distinction between cases over 
which a circuit comt of the United States 
had jm-isdiction because of the amoimt in 
controversy, and those over which it had ju- 
risdiction becaiise of the subject-matter; and, 
accordingly, he denied costs to the plaintiff 
in a patent cause where the recovery was 
less than $500. The patent acts of April 10, 
1790, and Febraary 21, 1793 (1 Stat 109, 318), 
did not grant costs to plaintiffs in patent 
suits, and, accordingly, costs in those suits 
were recoverable only by vktue of the provi- 
sions of the 2001 section of the judiciary act 
of September 24, 1789 (1 Stat 83). This con- 
sti-uction seems to have been acquiesced in 
by congi-ess, as it has since regulated costs in 
patent cases by express enactment Act July 
4, 1836 (5 Stat 123, § 14). It has also made 
express provision in regard to costs in suits 
brought by the United States for penalties, 
without respect to the amount demanded oi 
recovered. Act May 8, 1792 (1 Stat "277, § 5) 
The act of congress of March 2, 1833 (,4 
Stat. 633, § 3), under which this cause is re 
moved into this court makes no provision re 
specting costs to plaintiffs, but in a certaii 
contingency, gives them to defendants. I 
moreover expressly declares, that a cause re 
moved from a state court by virtue of thi 
act and entered on the docket of the circui 
. court shall be thereafter proceeded in as i 
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cause originally commenced in tlaat court. 
Id. § 3. We are of opinion that the plaintiffs 
cannot recover costs in this case, although it 
■was originally commenced in a state court; 
because costs are not given by the act author- 
izing the removal of the cause, nor ai-e they 
given, upon a verdict of like amount, by any 
other act of congi-ess, and because it seems 
to have been the purpose of congress to place 
all actions against revenue officers, for acts 
done in relation 'to the coUection of imposts 
and duties, upon the footing of causes orig- 
inally commenced in a eii-cuit court In such 
cases, no costs are allowed to the plaintiff, if 
he recovers less than ?500, but he may be ad- 
judged to pay costs, at the discretion of the 
court. 

So, also, if the doctrine of Judge Story in 
Ellis V. Jarvis [Case No. 4,403j in relation to 
causes removed from a state com-t into a 
circuit court of the United States under the 
12th section of the judiciary act of 17S9, ap- 
plies to causes removed by viitue of the act 
of 1833, and they are to be held to carry with 
them the law of costs of the com-t in which 
they are instituted, the plaintiffs must be de- 
nied costs in this ease, because, the recovery, 
being under fifty dollai-s, would not cai-ry 
costs in the state court where the action was 
commenced. Laws N. T. I&t9, c. 438, § 304. 
The rule adopted by Judge Story is eminent- 
ly equitable, but it is not clear to our minds 
that the quality attached hy the 12th section 
of the judiciary act of September 24th, 1789, 
to the cases provided for by it, that the cause 
shall there proceed in the same manner as if 
it had been brought there by original process, 
does not bring them under the general law of 
costs established by the 20th section of the 
same act The variance of phraseology em- 
ployed in the 3d section of the act of 1833, in 
om* opinion, makes the intention of congi-ess 
clear, that this description of revenue cases 
commenced in a state court mus":, after being 
brought into this court, be proceeded in, in 
aH particulars, as eases originally commenced 
here, and wiD. thus necessarily be subject to 
the restrictions as well as partake o'f the priv- 
ileges applicable to original actions in this 
com*t. 

The defendant in the present case would, 
by the state law, have been entitled to costs 
oa the present recovery, had the ease re- 
mained in the state court. Section 305 of the 
state act before cited provides, that "costs 
shall be allowed of course to the defendant 
in the actions mentioned in the last section," 
(which includes actions for the recovery of 
money,) ^ "unless the plaintiff be entitled to 
costs therein." If, as before suggested, the 
removal of the cause does not bring with it 
the state law of costs, there is manifest rea- 
son against allowing the defendant to impose 
the costs of a jurisdiction into which he 
forces an unwilling plaintiff, without the ob- 
ject of correcting an erroneous judgment 
against him, and, unless controlled by a posi- 
tive law on the subject, this com-t would, up- 
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on the equity of the case, refuse him costs 
against such plaintiff. The 20th section of 
the judiciary act leaves this matter to the 
discretion of the court, and, under the cir- 
cumstances, we think that costs should be 
denied to the defendant 

There must be a judgment for the plaintiff 
for §9.50, without costs to either party. 
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COaaSWELIi v. warren et al. 

[1 Curt 223.] 1 

Circuit Court, D. Maine. Sept. Term, 1852. 

EsEccjTios- — Levt on Equity op Redemption— 
EsTEssiON— Sheiuff's Retukx. 

;r.hJ^ attachment of all the right title, and 
interest of the defendant in -and to any lands 
m the county, hmds his right of redemption of 
mortgaged land, and not the fee, and if the exe- 
cution be extended on the land, the title dates 
only from the seizure on the execution. 

[Cited in Wyman v. Babeock, Case No. IS,- 
Ho.J 

2. By the law of Maine a mortgagee may ex- 
tend on the land mortgaged, an execution issu- 
ing on a judgment for the debt secured by the 
mortgage. 

3. If an officer's return can be fairly con- 
sti-ued so as to be sufficient in law, it is the 
duty of the court so to construe it 

This was a bill in equity to rede'em a mort- 
gage. The respondents denied the title of 
the complainant to redeem.- It appeared 
that the complainant's title was derived 
from Mr. C. S. Daveis, who having caused 
the equity of redemption of the mortgagor 
to be attached on an original writ, extended 
his execution on the land within thirty days 
after the date of his judgment The re- 
spondents claimed imder the president, di- 
rectors and company of the Portland Bank, 
who being the assignees of a note and the 
mortgage sought to be redeemed, also caused 
the right, title, and interest of the mortga- 
gor, in any land in the county, to be attach- 
ed on an original writ foimded on the mort- 
gage debt, and extended their execution on 
part of the land mortgaged, and other lands 
of the mortgagor. The attachment in behalf 
of the bank was prior to that in behalf of 
Mr. Daveis, but the latter preceded the ex- 
tent of the execution of the bank. Some 
other facts are sufficiently adverted to, and 
stated in the opinion ,of the court 

3tlr. Barnes and E. H. Daveis (with whom 
was W. P. Pessenden), for complainant 
Mr. Shepley, for respondents. 

CURTIS, Circuit Justice. The first and 
most important question in this case is, 
whether the execution in the name of the 
Portland Bank could lawfully be levied on 

^[Reported by Hon. B. B. Curtis, Circuit 
Justice.] 
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part of tlie land embraced in the mortgage 
given to secure the same debt for which the 
execution issued. Another question was 
made and argued at the bar, whether the at- 
tachment in behalf of the bank on the orig- 
inal writ was valid. I do not deem it nec- 
essaiy to decide this question. The only in- 
terest which the debtor had in this land, 
when both the attachment in behalf of the 
banlc, and that ui behalf of Mr. Daveis, was 
made, was an equity of redemption, and nei- 
ther attachment could bind any thing be- 
sides that equity. But neither the bauli nor 
Mr. Daveis caused an execution to be levied 
on this equity of redemption pursuant to the 
attachment An equity of redemption, as 
such, can be levied on, only by a sale at auc- 
tion, in the manner prescribed by the stat- 
ute. Warren V. Childs, 11 Mas?. 222; Aiken 
V. Medes, 15 Me. 157. This was not done by 
the bank at all, nor by Mr. Daveis, until 
after the expiration of thirty days from the 
date of his judgment Each party attached 
the equity of redemption, and extended the 
execution on the fee. This may be done, 
and be good as against the debtor and those 
claiming under him subsequently to the ex- 
tent, but such extent does not relate back 
to the attachment of the equity, except in 
one case speeiaUy provided for in the stat- 
ute (Rev. St 1S21, c 60, § 1): "When any 
right in equity of redeeming real estate 
which is mortgaged, shall be attached on 
mesne process, and pending such attachment 
such mortgaged real estate shall be redeem- 
ed by the mortgagor, the attaching creditor 
shall have the same lien on the said estate 
as though the attachment had been of the 
fee, and execution may be levied thereon ac- 
cordingly." This clearly implies what, inde- 
pendent of this provision, would seem to be 
clear, that in other cases an extent cannot 
be made on the land as if the attachment 
had been of the fee, when it was of the 
equity of redemption only; and the case 
stands dear of the attachments, and must 
be decided upon a comparison of the titles 
gained by the extents. That of the bank 
was prior in time, and, if valid, must pre- 
vail. The objection made to it is, that the 
debt, for which the execution issued, was se- 
cured by a mortgage covering the land lev- 
ied upon. Whether this objection be valid 
depends upon the local law of Maine. The 
argument is that this law has given to the 
mortgagor three years, after entry for condi- 
tion broken, to redeem the land; that if the 
creditor can extend his execution on the land 
he may thereby cut down the term of re- 
demption to one year from the date of the 
extent, which may be, as in this case it 
was, less than three years from the breach 
of the condition; and that by taking a mort- 
gage, the creditor does impliedly agree, that 
in respect to that debt, the debtor shall have 
a right of redemption for three years, from 
the entry for breach of condition. This ar- 
gument has had the sanction of high author- 
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ity (Atkins v. Sawyer, 1 Pick. 351); but, ta 
my mind, as applied to an extent on the- 
land, it is open to much question. The stat- 
ute which gives this right of redemption is. 
limited to a particular class of cases. Thei-e 
is no general and positive provision of stat- 
ute law, that mortgagors shall have a right 
to redeem, for three years after the debt be- 
comes payable. The design of the statute- 
was to regulate foreclosures, by entry for 
condition broken, and it merely provides, 
that when the mortgagee shall have obtain- 
ed actual possession for condition broken, 
the mortgagor may redeem at any time with- 
in three years next after such possession ob- 
tained, and not afterwards. But the same- 
system of statute law enables every judg- 
ment creditor, to levy his execution on the- 
land of his debtor, and just as clearly grants 
this right to the creditor, as the other law 
grants the right of redemption to the debt- 
or. Both must stand and be effectual, if 
possible. The legislature, having made no 
exception out of its grant of remedy to the- 
ci-editor, none can be implied by the court,, 
unless clearly demanded by some other pro- 
vision of law; and if that other provision 
is applicable only to a different remedy by 
foreclosure, and may have a legitimate ef- 
fect according ' to its terms and apparent 
meaning, without interfering with other 
remedies, I should hesitate long, before I re- 
sorted to it, to ci-eate a limitation upon the 
right of creditors, to use the ordinary pro- 
cess of the law. 

To say that the creditor has agreed that 
the debtor may have three years to redeem, 
is to assume the very point in controversy. 
He has placed himself in a position, in 
which, if he seeks to foreclose the right to- 
redeem, three years are required to complete 
that remedy, but if^he extend his execution 
on the land, only one year is requhred to- 
give him an absolute title. And tiie debtor 
may as well be supposed to have agreed to^ 
the latter, as the creditor to the former. Be- 
sides, this supposed agreement would be 
inconsistent with the right of the creditor to- 
seize other property of the debtor on the exe- 
cution, for the debt secured by the mortgage ^ 
because this proceeding compels a redemp- 
tion within the term of three years. Gush- 
ing V. Hurd, 4 Pick. 253. The truth seems tCK 
me to be, that without resorting to any im- 
plied agreement, the debtor, by giving the 
mortgage, subjects his land to all such rights, 
as the law confers on mortgagees; and by 
giving his promissory note for the mortgage 
debt, he subjects his person and property, 
generally, to the remedies which the law af- 
fords to compel its payment at maturity. 
Whether one remedy or the other will most 
speedily extinguish the equity of redemption, 
must depend upon the com^se of the courts, 
and the time required to obtain a judgment^ 
in which it is by no means a case beyond ex- 
perience, to obtain a judgment at law, levy 
the execution, and wait a year for the right 
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■of redemption from such levy to expire, 
woiild prove quite as tardy as a foreclosm-e 
by possession. I should feel great difficulty, 
therefore, acting on my own views of the 
law, in assenting to the docti-ine of Atkins 
V. Sawya-, as applied to an extent on the 
land mortgaged. I should yield to its au- 
thority in adjudicating upon titles in Mas- 
sachusetts, although the same learned court, 
which decided that case, refused, in Buck v. 
IngersoU, 11 Mete. 226, to apply the rule to 
personal property. But sitting in Maine, to 
try a title to real property in that state, I 
assent to the rule, which I think fairly de- 
■ducible from the case of Porter v. King, 1 
Greenl. 297. Some of the comments of the 
<;omplainant's counsel on that case are well 
founded; but, at the same time it is true, that 
the question whether an extent on part of the 
land mortgaged, to satisfy, in part, the mort- 
gage debt, was valid, and effectual to give 
the mortgagee an absolute title at the ex- 
ph-ation of one year, was made and argued 
by counsel, and decided by the court. The 
-case called for a decision of this question. 
The mortgagee having sold the land thus 
extended on, for a larger sum than the ap- 
praised value at which it was set off to him, 
the mortgagor claimed that he should ac- 
count for that larger sum, upon the ground 
that the relation of the parties was not 
■changed by the extent, nothing having 
passed thereby. To this it was replied, that 
the relation of the parties was changed by 
the extent, and that this land passed in the 
same manner as if the land levied on, had 
not been embraced in the mortgage; and the 
court said: "That the land having been reg- 
ularly set off to the creditor at an appraised 
value, according to the forms of law, his 
title to it became perfect, after the lapse 
of a year from the extent. The mortgage 
was intended, merely to increase the cer- 
tainty of payment of the debt, not to place 
4iny part of the debtor's estate out of the 
reach of the common and ordinary process 
■of the law." It is observable, also, that the 
Portland Bank was the indorsee of the notes 
■on which their judgment was recovered. In 
<3rane v. March, 4 Pick. 131, it was held, that 
the indorsee of a note, secured by mortgage, 
might cause the equity of redemption to be 
a,ttached, and sold on execution. In that 
<;ase a third person held the mortgage, as 
a ti'ustee, for the indorsee; here the mort- 
gage, as well as the notes, were assigned 
to the bank; but this seems to me, not a dis- 
tinction of any real importance. This ob- 
jection to the respondent's title must there- 
fore be overruled. 

Two other objections are taken to the form 
of the levy. The fii*st is, that the statute, 
in force when the execution was extended, 
required the appraisers to set out the land 
by metes and bounds, and they have only de- 
scribed the land generally, and then given 
a reference to a deed recorded in the registry 
of deeds for the county. Whatever might 
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have been thought of this objection if the 
question were new, I am of opinion that it is 
foreclosed by the decision of the supreme 
court of Massachusetts, in Boylston v. Car- 
ver, 11 Mass. 515, decided in 1814, while 
Maine was a part of that state. "When, after 
the separation of this state, it enacted the 
same statute here, I must consider that it 
■was intended it should be expounded here 
according to the construction which had al- 
ready been given to it 

The remaining question arises upon the 
officer's return on the execution. The part 
objected to is as follows: 

"I have this day levied the within execu- 
tion thereon, and I have delivered seisin and 
possession of said estate to the said attor- 
neys and assignees of the creditors, John 
Warren and Nathaniel Warren; to have and 
to hold the same to them and to their heirs 
and assigns forever, in full satisfaction of 
this execution, and all fees and charges of 
levying the same; which charges amount to 
eighty-four dollars and eighteen cents. I 
therefore return this execution satisfied in 
full. Jere. Martin, Deputy-Sheriff." 

"May 16, 1840. Received of Jei-emiah Mar- 
tin, deputy-sheriff, seism and possession of 
the above described premises, in full satis- 
faction of the within execution, and the 
charges of levying the same. 

"John Warren, 
"Nathaniel Warren. 
"Attorneys and Assignees of the Within- 
Named Creditors, but for Om* Own Use 
and Benefit." 
It is a fair presumption that the officer in- 
tended to make a legal extent and return, 
and therefore if his language fahrly admits 
of a construction which will make the re- 
turn legal and sufficient, it should be so con- 
strued. There is no doubt John and Hen- 
ry Warren were duly authorized to receive 
seisin as attorneys for the creditors. The 
return of the officer declai-es he delivered 
seisin of the estate "to the said attorneys 
and assignees of the creditors." If they 
were attorneys, it is of no importance that 
they were also assignees, and mentioning 
that has no effect. The return proceeds "to 
have and to hold the same to them and their 
hen-s and assigns forever, in full satisfac- 
tion of this execution." The last antecedent 
to "them" is "John and Nathaniel Warren," 
but the context shows they were not the per- 
sons meant, because the holding is to be in 
full satisfaction of the execution, and this 
could only be by the execution creditors hav- 
ing the land; setting it off to the attorneys 
would not satisfy the execution, I think 
that, taking the whole retmrn together, the 
meaning is, that the land was set off to the 
execution creditors, and not to the attorneys, 
and this title of the creditors was subse- 
quently conveyed to the defendants. Some 
objection was made to the receipt of seisin, 
the attorneys declaring therein, that it was 
accepted by them as attornfeys and assignees 
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of the a-editors, but for their own use. But 
if they acted as attorneys the statute was 
complied with, and whether they were also 
assignees, and intended to hold the land to 
their own use, were matters between them 
and the creditors, and did not affect the 
validity of the proceedings. There is no in- 
consistency in their acting as attorneys and 
being at the same time the equitable owners 
of the land. The result is that the defend- 
ant's title must prevail, and the bill must 
be dismissed with costs. 
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Case ISTo. S,959. 

In re COGSWELI/. 

[1 Ben. 388;^ 1 N. B. B. G2; Bankr. Beg. 
"■ Supp. 14; 14 Pittsh. Leg. J. 616; 6 Int. 

Eev. Rec. 85.] 
District Court, S. D. New York. Sept. 6, 1867. 
Baxkbuptct —Appointment of Assignee When 
No Debt has bees Pkoved. 

"When no creditor who has proved his debt ap- 
pears at the time and place appointed ?pr the 
first meeting of creditors, the judge, or, if there 
be no opposing interest, the register, is to ap- 
point one or more assignees. 

[Cited in He Bloss, Case No. 1,562.] 

[On certificate of register in bankruptcy.] 
[In banki-uptcy. In the matter of Morti- 
mer G. Cogswell.] In this case the register, 
at the request of the bankrupt, certified the 
following question for the opinion of the 
judge: When no creditor attends at the place 
and time specified in the warrant and notice 
for the first meeting of creditors, does the 
law provide for or require the appointment 
of an assignee of the bankrupt's estate? 
The register, in his certificate, said: "My 
view is, that there is not any provision of 
the act providing for the appointment of an 
assignee where there is not a meeting of 
creditors; that the only case in which a reg- 
ister is expressly authorized to appoint an 
assignee is where no choice is made by the 
creditors at the first meeting (section thir- 
teen); that if there is not a meeting, this 
case does not occur; that a meeting is an in- 
dispensable condition of this power; that 
the justices of the supreme court seem to 
have so regarded the law, not having pre- 
scribed a form for an appointment by a reg- 
ister, except where no choice is inade by the 
creditors at the meeting (form No. 11); that 
the twenty-third and twenly-ninth sections 
of the act [14 Stat 528, 531], however, clearly 
contemplate an assignee in every bankruptcy; 
that, by necessary implication, there must be 
a power to appoint; that in the case under 
consideration, as the proceeding is before a 
register, he must possess the power to make 
the appointment; and that the opinion of 
the register, therefore, is, that in the case 
mentioned in the question, the law does pro- 
vide for and require the appointment of an 
assignee of the bankrupt's estate." 

^ [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



BLATOHFORD, District Judge. The reg- 
ister is correct in his conclusion, that in case 
no creditor attends at the place and time 
specified in the warrant and notice for the 
first meeting of creditors, the law provides 
for and requires the appointment of an as- 
signee of the bankrupt's estate. If the reg- 
ister attends at the place and time specified 
in the warrant and notice for the fii'st meet- 
ing of creditors, and no creditor has proved 
a debt, the meeting is held, within the pur- 
view of the act, as fully and effectually as 
if debts had been proved and creditors had 
attended or been represented at the meeting, 
and the contingency happens which the thu:- 
teenth section spealcs of, namely, the contin- 
gency that no choice is made by the credit- 
ors at the meeting. If creditors have proved 
their debts, and attend or are represented, 
but fail to choose an assignee, then no choice 
is made by the creditors. If no creditor has 
proved a debt, so that no creditor has a right 
to vote in the choice of an assignee, then 
equally there is no choice of an assignee 
made by the creditor^. In either case the 
judge, or, if there be no opposing interest, the 
register is to appoint one or more assignees. 
[The derk will certify this decision to the, 
register, Isaac Dayton, Esq.]' 



COGSWELL (UNITED STATES v.). See 
Case No. 14,825. 

COGSWELL (WRIGHT v.). See Case No. 
18,074. 
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COHAN V. The ROLLING WAVE. 

[23 Betts, D. O. MS. 121.] 

District Court, S. D. New York. Dec. Term, 
1857. 

Pleading and Pboof in AuMiitALTT. 

[1. Admiralty will not entertain defenses in- 
adequately pleaded and set up for the first time 
by formal objection at the trial.] 

[2. An assignee of a claim may sue therefor 
in admiralty in his own name.] 

[3. A vessel coming from sea into an Ameri- 
can port and receiving repairs there will be pre- 
sumed to be liable under the general maritime 
law, until the contrary is shown.] 

[In admiralty. lAbd by Daniel Cohan 
against the brig Rolling Wave to recover for 
labor and materials fm-nished in repairing the 
brig.] 

BETTS, District Judge. The libellant is 
assignee of a mechanic who supplied labor 
and materials in this port to a sea-going ves- 
sel undergoing repairs by a ship-wright The 
assignor who was a blacksmith was employed 
by the ship-wright, but the claimant who 
■was the owner of the vessel knew of his em- 
ployment and approved of it, and also paid 
a portion of the bill and tended a further 
sum which he claimed to be a fuU compen- 

• [From 6 Int. Rev. Ree. 8o.J 
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sation of the balance. It did not however 
cover the amount proved to he due. The 
defence is two fold, that the case does not 
come within the cognizance of the court, the 
detit not being created in favor of the libel- 
lants, and there being no proof that the ship 
repaired is not a domestic vessel. These ob- 
jections are formal in their character. Nei- 
tlier is tenable in principle, nor are they 
raised by proper defensive exceptions in the 
pleadings. They are first brought forward 
at the hearing, and it is against the doctrines 
of the com:t to heed objections of that charac- 
ter first raised on the trial of the cause. 
Furniss v. The Magoun [Case ::sro. 5,163]. It 
is matter of defence under special exception 
only, that the lien claimed, or right set up in 
the action exists by means of state law alone. 
The Active [Id. 34]. And in admiralty courts 
a suit is rightly instituted in the name of the 
pai-ty who has the actual interest in the sub- 
ject matter. Fretz v. BuU, 12 How. [53 U. 
S-] 4GS. The alleged tender, if fuUy proved, 
was inadequate to the satisfaction of the 
debt, and accordingly ^constitutes no defence. 
But I apprehend it is a mistake to suppose 
that every sea-going vessel receiving repairs 
, or supplies In an American port, on coming 
in from sea, is to be deemed in law a domes- 
tic vessel, unless the contrary is proved. She 
arrives subject to the marine law, and that 
domLuion wiU be presmned to adhere to her 
unless displaced by proof of her exemption 
from it, in regard to liabilities of a maritime 
character. The privilege must be established 
by the party who sets it up in his own be- 
half. Decree for libeUant, with reference to 
compute amount 
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In re COHAUS. 

In re WILDMAI^. 

DBetts' Ser. Book, 91.] 

Circuit Court, Dish-ict of Columbia. Aug 10 
1842. ^ ' 

Discharge is BiTTKRUPTor— Act OFl84rl— "Cred- 

ITOR. " 

[1. Wherever a right is given to a "creditor" 
by the bankrupt law of 1841 [5 Stat 440], a 
creditor who has oome in and proved his debt 
is intended.] 

[2. A creditor who has not come in and 
proved his debt under the act cannot oppose the 
bankrupt's discharge,] 

[3. Other creditors, as well as the bankrupt, 
may contest the right of a creditor, who has not 
proved his debt, to oppose the banlirupt's dis- 
charge.] 

In banki-uptcy. Andrew Barby, claiming 
to be a creditor of the bankrupt, within the 
time presdibed by the rules of this court in 
banki-uptoy, in order to show cause why the 
bankrupt should not be discharged, filed cer- 
tain allegations, and a day was assigned by 
the court for the hearing thereof, on which 
day the banla-upt denied that Barby was a 
creditor, and contended that, if he was in 
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fact a creditor, he had no right, as such, to- 
appear and show cause why the bankrupt 
should not have his discharge and certificate^ 
because he had not come in and proved his 
debt under the bankruptcy, according to the 
requisition of the bankrupt act of 19th Au- 
gust, 1841. 

The same point having been raised in the 
case of Wildman, the question was argued by 
Sir. Jones and R. S. Coxe, for Cohans; and 
Mr. Bradley, for creditor, Barby; and Mr. 
Jones, for Wildman; and Mr. Pratt and Mr, 
Coxe, for opposing a-editors. 

In both cases there was prima facie evi- 
dence that the persons who filed the aUega- 
tions were in fact creditors of the bankrupt 
respectively; and in Wildman's case they 
were so returned in his schedule annexed to 
his petition; but none of them had come in 
and proved their debts in the manner pre- 
scribed by the banlcrupt act 

Before CRANOH, Chief Judge, and MOR- 
SELL, CU-cuit Judge. 



ORANOH, Chief Judge. We have consid- 
ered the preliminary point raised in these 
cases, and are of opinion that no creditor 
who has not come in and proved his debts in 
the manner prescribed by the bankrupt act 
is competent as creditor, to appear and show 
cause why the bankrupt should not have his 
discharge and certificate. We think: that no' 
person can claim a right imder the bankrupt 
law, as a-editor, who has not come in and 
proved his debt according to the provisions of 
that law; and that it will appear by a care- 
ful contemplation of the provisions of the 
act, that wherever it gives a right to a cred- 
itor, as such, it means a a-editor who has 
come in and proved his debt under the bank- 
ruptcy. By the 2d section of the act al- 
though unlawful preference should have been 
given by the bankrupt he may have a final 
discharge if "assented to by a majority in in- 
terest of those of his creditors who have not 
been preferred." How is that "majority in 
interest" to be ascertained? Must not those 
creditors have proved then: debts under the 
law? And can any one who has not so 
proved his debts join in that assent? By 
the 4th section the bankrupt who has sur- 
rendei-ed, &c., shall be entitled to a fuU dis- 
charge, "unless a majority in number and 
value of his creditors who have proved their 
debts shall file their written dissent thereto. 
No creditor who has not proved his debt as 
required by the 7th section of the act" [can 
therefore file a written dissent]. It seems 
to us that no sufficient reason can be given 
for permitting a creditor who has not come 
in to prove his debt xmder the banla-uptcy, to 
come in and file objections to the banki*upt*s 
discharge, when the same a*editor would not 
be permitted to file his written dissent to the 
discharge without having first come in and 
proved his debt By the same 4th section, 
notice by advertisement to creditors is to be 
notice to all cr-editors who have proved their 
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debts, "and other persons in interest." These 
other persons in interest must tie persons oth- 
er than creditors; persons -who cannot be al- 
lowed to prove, or not in a situation to prove, 
their debts; persons who are not creditors, 
but who have an interest in the property and 
effects of the bankrupt A person who 
claims a right under the bankrupt law, as a 
a-editor, must prove himself to be a creditor 
in the manner prescribed by that law. He 
-cannot claim under the law and against the 
law at the same time. By the same 4th 
section, it is provided that, when the resi- 
dence of the creditor is known, a service (i. 
■e. of the notice required by the preceding 
part of the sentence) on him personally or by 
letter shall be prescribed by the court The 
words "tlie creditor" evidently allude to the 
<a-editors just before mentioned, viz. the a-ed- 
itora who have proved their debts; and it 
seems at least doubtful whether this personal 
notice is to be given to any creditor who 
has not proved his debt under the bank- 
ruptcy. But, however that may be, it seems 
to us clear that every creditor who would 
■claim any right under the banlcrupt law as 
a a-editor must come in and show his title 
in the manner prescribed by that law. 

The bankrupt is not the only person who 
has a right to contest the competency of the 
person claiming to be a creditor, and his 
right, as such, to object to the discharge. 
Any of the other creditors may contest it; 
and the bankrupt law prescribes the manner 
in which the claim to be a creditor shall be 
established. And by the same 4th section 
it is provided that if, at the time of the hear- 
ing of the petition of the banla-upt for a 
discharge, and majority in number and value 
of the creditors who shall have proved then- 
debts shall, at such hearing, file their written 
dissent to the allowance of the discharge, 
4&C., a discharge shall not be decreed to him. 
Here again it is evident that none can join 
in this dissent but creditors who have proved 
their debts. It would seem strange that a 
creditor who was not competent to file his 
written dissent to the allowance of the dis- 
charge should yet be deemed competent to 
come in to show cause against that allow- 
ance- In the 7th section it is provided that 
upon every petition by a bankrupt for the 
benefit of the act or by a creditor against a 
bankrupt imder the act, notice shall be pub- 
lished in some newspaper; and that "all per- 
sons interested" may appear and show cause 
why the prayer of the petitioner should not 
be granted. It does not say that creditors, 
as such, may appear and show cause, &c., 
because, until the debtor is declared bank- 
rupt, the creditors cannot prove their dehts 
under the law, and therefore are not known, 
to the law as creditors. The act, therefore, 
says, "all persons interested" may appear 
and show cause, not why the debtor should 
not have his discharge, but why he should 
Dot be declared bankrupt, thereby showing 
that only those can be recognized by the law. 
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as creditors, who have proved their debts. 
The moment the debtor is declared bankrupt, 
the creditors may prove their debts in the 
manner prescribed by the law; and time is 
given them for that purpose, and notice is 
to be given by advertisement in some pub- 
lic newspaper. If, then, they would appear 
as creditors on the day appointed, and show 
cause, &c., they must show themselves to ^e 
a*editors in the manner prescribed by the 
law under which they daim-the right to ap- 
pear as such. The 5th section of the act 
provides that "no creditor, or oiuer person, 
coming in and proving his debt or other 
claim, shall be allowed to maintain any siiit, 
at law or in equity, therefor; but shall be 
deemed to have waived all right of action 
and suit against such bankrupt; and all pro- 
ceedings already commenced, and unsatisfied 
judgments ah-eady obtained thereon, shall be 
deemed to be surrendered thereby," 

This shows clearly the intention of the leg- 
islature that a creditor should not avail him- 
self of any of the rights of a creditor under 
the law, without coming in. under the law, 
and taking such remedy as the law gives; 
and should not stand out and hold on to his 
supposed rights, as against the banlorupt act, 
while claiming a right under that act. A 
creditor can be permitted to come in for one 
purpose only, but, if admitted for one pur- 
pose, he must be admitted for all. 

For these reasons we have come to the 
conclusion that the persons who have offered 
these allegations were not, and are not now, 
competent to come in and show cause against 
the allowance of the bankrupt's discharge, in- 
asmuch as they have not come in and proved 
their debts as required by the act 

THUUSTON, Circuit Judge (absent), was 
understood to be of a different opinion. 

Since the court came to tiiis conclusion, 
the judges have been, referred to a decision 
of Judge Betts in the southern district of 
New York, as published in the Morning Cour- 
ier and New York Enquirer of the 29th of 
July, 1842, corroborating the view which we 
have taken of this subject and deciding the 
same point in the same way. [Case No. 7,- 
784.] ^^^^^ 

COHEN, Ex parte. See Case No. 12,175. 



Case ]Sro. S,960, 

In re COHEN. 

[3 Dill. 295.]^ 

Circuit Court, E. D. Arkansas. 1875. 

Baskhupt Law — Rev. St. § 5045, Coxstrced — 
Exempted Property. 

ITnder the Revised Statutes (section 5045), a 
bankrupt is entitled to have property exempted 



* [Reported by Hon. John P. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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to the amount allowed by the constitution and 
la-vvs of the state in which he is domiciled, as 
existing in the year 1871, although the amount 
of such exemption was reduced by the constitu- 
tion and laws of the state after 1871, and be- 
fore the proceedings in bankruptcy. 

In bankruptcy. Petition of revie-w. Albert 
Cohen, domiciled in the eastern district of 
Arkansas, was adjudicated a bankrupt by 
the disti-ict court of that district, on July 26, 
1875. By the new constitution of Arkansas, 
which went into effect October 30, 1874, there 
is exempted from sale on execution specific 
articles of personal property, to an amount 
not exceeding $500, in addition to wearing 
apparel, etc. By the former constitution of 
the state, in force from 1868 until the new 
constitution went into effect, October 30, 
1S74, there was exempted personal property to 
the amount of ?2,000. The indebtedness of the 
bankrupt was contracted in part before and in 
part after the new constitution went into op- 
eration. The assignee set apart to the bank- 
rupt specific articles of personal property of 
the value of §500 allowed by the bankrupt 
act, and to the value of $500 allowed by the 
present constitution. The bankrupt except- 
ed to this, and claimed $2,000 as exempt 
The district court sustained the bankrupt's 
exceptions to the assignee's schedule of ex- 
empted property, and ordered the assignee 
to set aside to the bankrupt, as exempted to 
him under the banla-upt act, property to the 
value of $2,000. To this order the assignee 
excepted, and brings the decision of the dis- 
trict court here for review. As applicable 
to this case, the 14th section of the original 
bankrupt act exempted such property to the 
banlonipt as was exempted "by tOie laws of 
the state in which the banki-upt had his dom- 
icile, etc., to an amount not exceeding that 
allowed by such state exemption laws in 
force in the year 1864." On June 8, 1872 
(17 Stat 334), congress amended the above, 
as follows: "By strilcing out the word 1864 
and inserting, in lieu thereof, 1871." On 
Jlarch 3, 1873 (17 Stat 577), congi-ess passed 
"an act to declare the true intent and mean- 
ing of the act of June 8, 1872," supra; and 
therein declared "such true intent and mean- 
ing to be, and it is hereby enacted that they 
shall be, the amount allowed by the constitu- 
tion and laws of each state, respectively, as 
existing in the year 1871; and that such ex- 
emptions shall be valid against debts con- 
tracted before the adoption and passage of 
such state constitution and laws, as well as 
those conti-acted after the same, and against 
liens by judgment and decree of any state 
court, any decision of any such court ren- 
dered since the adoption and passage of such 
constitution and laws, to the conti*ary not- 
withstanding." This provision, without sub- 
stantial change, is carried into the Revised 
Statutes (section 5045). 

A. W. Bishop and Compton & Martin, for 
assignee. 
Wilshire & Allen, for bankrupt 



DILLON, Circuit Judge. The constitu- 
tion of the state of Arkansas in force in 1871, 
and until October 30, 1874, aUowed an ex- 
emption to the amount of $2,000. The con- 
stitution of 1874, now in force, reduced the 
amount of the exemption to $500. The ques- 
tion is, whether the provision, in this regard, 
of the old or of the new constitution applies 
to the case of this petitioner, he having been 
declared a banla-upt since the new constitu- 
tion went into operation. I have had some 
difficulty in reaching a conclusion entirely 
satisfactory to my own mind; but, after 
viewing the subject in its various lights, my 
judgment is, that the amount allowed by the 
constitution in force in 1871 is that to which 
the bankrupt is entitled. Such is the lan- 
guage of the act of March 3, 1873 (17 Stat 
577), which is carried into the Revised Stat- 
utes (section 5045); and I see no good reason 
for not giving to the words of the act their 
natural meaning and effect Congi-ess, in an 
act evidently intended to favor the exemp- 
tion, dropped the words "not exceeding,"" 
etc., in the prior legislation, and substituted 
words which fixed the amount of the exemp- 
tion to be "the amount allowed by the con- 
stitution and laws of each state, respectively,, 
as existing in the year 1871." This was done 
ex industria; and the opposite construction 
would, as it seems to me, defeat the pm-pose 
of congress, as shown by the history of the 
legislation on this subject The ruling of 
the district court is, accordingly, affirmed. 
Affirmed. 
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In re COBDEN. 

[19 N. B. R. 133.] » 

District Court S. D. New York. Feb. 5, 1879, 

BANKKUPTcr— Enjoisixg Pkoceedinqs in State 
Court, 

1. An action of claim and delivery of goods 
and chattels under the New York Code, brought 
against a bankrupt, must be stayed pending the 
question of his discharge so far as the action 
IS one for the recovery of a money judgment for 
the value of the goods. 

2. One W., in 1876, sold certain goods to the 
bankrupt and in 1878 commenced an action of 
claim and delivery against him to recover the- 
goods or their value. Upon the certificate of 
the sheriff that the goods had been concealed, 
removed, or disposed of, and upon affidavits set- 
ting forth that defendant had obtained the 
goods on credit by means of false representa- 
tions as to his pecuniary circumstances and con- 
dition, and that said representations were made- 
with intent to obtain the goods thereby, and 
not to pay therefor, an order of arrest was- 
granted. The bankrupt, who had been adjudi- 
cated prior to the commencement of the action, 
thereupon procured an order staying proceed- 
ings under the order of arrest and all proceed- 
ings in the action for the* recovery of a money 
judgment for the value of the goods. On mo'- 
tion to vacate this order, held, that the stay was 
properly granted. 

In bankruptcy. 



* [Reprinted by permission.] 
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A. J. Simpson, loi* plaintiff. 
D. LeTentritt, for banJompt 

OHOATB, District Judge. This is a motion 
to vacate an order staying the proceedings of 
one Werner in an. action against the "bank- 
rupt The petition in bankruptcy was filed 
December 21, 1876, and the bankrupt was ad- 
judicated September 12, 1878. In November, 
1878, "Werner commenced against the bank- 
rupt an action of claim and delivery, as it is 
called by the New York Code, ostensibly, 
and so far as appears by the complaint, to 
recover certain goods and chattels. It is the 
substitute for the action of replevin. In this 
action, if it appears by the certificate of the 
sheriff that the goods sought to be replevied 
have been eloigned, concealed, removed, or 
disposed of, so that he cannot take the same, 
the plaintiff can proceed with his action and 
recover a money judgment for then: value. 
And upon proof by affidavit of these facts, 
and that such concealment or disposition of 
the goods was with intent that they should 
not be found or taken, or to deprive the plain- 
tiff of the benefit thereof, he can procure an 
order of arrest against the defendant, and he 
wiU be held to bail, the condition of the bail 
bond being "that the defendant will ddiver 
the goods to the plaintiff, if delivery thereof 
is adjudged in the action, and will pay any 
sum recovered against him in the action." 
Code Civ. Proc. § 575. The sheriff having 
made the necessary certificate, the plaintiff 
procured, the order of arrest, and at this stage 
of the case the bankrupt obtained the order 
of this court staying proceedings under the 
order of arrest and aH proceedings in the 
action for the recovery of a money judgment 
for the value of the goods. The affidavits on 
which the order of arrest was procmred are 
to the effect that in September, 1876, the de- 
fendant, to induce the plaintiff to sen and 
deliver to him on credit the goods in ques- 
tion, falsely represented, to the plaintiff his 
pecuniary circumstances and condition, and 
thereby induced the plaintiff to part with the 
goods, and that these false representations 
were made with intent on defendant's part 
to obtain, the goods thereby and not to pay 
therefor. 

It is now insisted on the part of the plain- 
tiff that this court has no power to gi-ant a 
stay of a suit of replevin, or of any proceed- 
ings or remedies given to the plaintiff there- 
in. It is obvious, however, that this particu- 
lar form of action is in reality a proceeding 
to obtain alternative judgments or relief; 
first, if the goods are found, the goods them- 
selves; and, secondly, if they can not be 
found, in which case the action of replevin, 
etricUy speaking, must utterly fail, a money 
judgment for their value. It is the combi- 
nation in a single action of an action of re- 
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plevin and an action of trover, and tlie ar- 
rest is clearly given as a provisional remedy 
in aid of this proceeding to recover the value 
of the goods alleged to have been disposed 
of. A daim for the conversion of goods and- 
chattels is expressly enumerated among the 
debts that may be proved against the bank- 
rupt (section 5087), and suits to recover all 
provable debts are by section 5106 to be 
stayed pending the question of the bank- 
rupt's discharge. Even in such a debt wa& 
created by fraud and wiU not be discharged^ 
proceedings therein, including arrest on mesne 
process, will be stayed pending the question 
of the bankrupt's discharge. In re Kosen- 
berg [Case No. 12,054]; In re Schwartz [Id. 
12,502]. Therefore, so far as the action i& 
an action for conversion it must be stayed. 
The bankrupt law deals with proceedings 
against bankrupts, not according to thehr 
form merely, but according to then.- real char- 
acter. In re Schwartz, supra. OtherwisCr 
by ingenuity in framing a complaint, or by 
legislation as to the form of actions, the ob- 
vious purposes of the bankrupt law could be 
defeated. To allow the action, to go on, 
would be to allow the bankrupt, pending the 
question of his discharge, to be sued for the- 
recovery of a provable debt, and to permit 
one creditor to have an advantage over all 
others by forcing the bankrupt to give him 
secm-ity'for his claim. The stay was prop- 
erly granted. In this particular case it is 
very plain that the form of action was adopt- 
ed in order to avoid the difficulties which the 
banknipt law interposes to the plaintiff's pro- 
ceeding in any other form of action for the 
value of the goods. Two years and a half 
after selling goods to the bankrupt the ven- 
dor claims the right to disaffirm the sale and 
rescind the contract for fraud on the part of 
the bankrupt. The goods were merchantable 
artides, evidentiy, from then: desexiption, 
sold to the bankrupt to be sold again by Mm 
in his business. It is too plain that the 
form of action for replevin is resorted to thus 
after the bankruptcy, not with the expecta- 
tion of replevying the goods, but for the al- 
ternative remedy for their value which that 
form of action permits, and upon the theory 
that, actions of replevin not being enumerated 
among those that may be stayed, any reme- 
dy ^ven in. such form of action is saved to 
the creditor. While it is hardly possible that 
it can be seriously claimed that the right 
to avoid a sale and delivery for fraud can 
survive after so long a time, yet so far as 
this action is prosecuted against the bank- 
rupt strictiy as an action of replevin, it is 
not interfered with by the stay, and this is 
aU that the creditor is entitied to ask of this 
comrt. 
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Case No. 2,962. 

COHEN T. The A^VIANDA FRANCES 
MYHrCK. 

[Crabbe, 277.P 

District Court, E. D. Pennsylvania. June 14, 

1839. 

Defences to Bottombt Bomtj. 

A bottomry bond having' been given to a par- 
t^, in consideration of his assuming the debts 
-aue by a vessel, she left the port without opposi- 
tion, and payment of the bond was afterwards 
contested, on the ground of the debts not be- 
ing satisfied. This defence was required to be 
clearly made out, in order to contradict the 
lirima facie proof afforded by the bond. 

This was a libel for bottomi^. 

Tlie libellant [Jacob Cohen, Jr.], a citizen of 
Ohai'leston, S. C, claimed, the sum of $1,529.- 
97, being the amount of a bottomry bond 
given him, less a credit allowed for freight 
■and commissions on certain goods, which bad 
been transported in the schooner, on his ae- 
•count It appeared that the bond was given 
in consideration of the libellant becoming li- 
-able for certain debts due for necessary re- 
pairs to the schooner, and that, a:fter the 
tiond was given, she sailed from Charleston, 
without opposition. The respondent alleged 
that the consideration for which the bond 
was given had failed, as the charges for re- 
pairs were not paid, and the schooner and 
her owners still liable therefor. It was also 
alleged that there wei'e overcharges on some 
.articles on the accoimt. 

H. M. PhOlips, for libellant. 
G. M. Wharton, for respondent. 
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^ HOPKINSON, District Judge. The bond 
is, prima facie, conclusive that the amount 
■claimed on it has actually been fm-nished to 
the vessel. What defence has been made? 
1. A charge on account of freight on the libel- 
lant's goods. This is not disputed and must 
be allowed, as also a charge for commissions, 
-on the same account. 

2. Certain small overcharges have been al- 
leged, which have not been proved, and can- 
not be allowed. 

3. It is alleged that the debts, the assuming 
of which was the consideration of the bond, 
have not been paid, and that the vessel, and 
her owners, are stiU liable on that account 
The only proof offered of this is the copies 
of the bills, without receipts. " These are not 
originals, and there is no proof as to who 
made them out; they were offered by the 
libellant, to show that his account was cor- 
rect, but not to prove payment. It is in 
■evidence that the schooner was allowed to 
leave Charleston, without any claim being 
made on these bills, and we must conclude 
that the accounts have been paid, or that the 
-creditors are satisfied with Mr. Cohen's se- 
■curity. 



The account wiU stand thus: 

Credits allowed ^ '351 §9 

$1,529 97 
Decree for libeUant for $1,529.97, and costs. 

An appeal from this decree was taken, by 
the respondent, to the circuit court of the 
United States for the third circuit; but it 
was afterwards discontinued. 
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COHEN V. GRATZ. 

[3 Wall. Jr. 379;^ 4 Pa. Law J. Rep. 52; 6 
Pa. Law J. 333.3 

Circuit Court, E. D. Pennsylvania. Nov. 
Term, 1862, 

Practice— Feigned Issue— Motion for Few 
Trial. 

1, A motion for a new trial of a feigned issue, 
directed by a court of chancery, must be heard 
on the merits of such issue singly, and cannot 
be affected by the equities arising on the bill and 
answer. 

2. A motion for a new trial of such an issue, 
must be disposed of before the cause will be 
heard on bill and answer. 

At a former hearing by Grier, J. an issue 
was directed by the equity side of this court, 
on exceptions filed to the master's report in 
the above case, for the purpose of determin- 
ing the value of certain lands in Union and 
Columbia coimties, Pennsylvania. The jury 
having found a verdict fixing a specific valua- 
tion, a motion was made for a new trial. 

Budd & Tilghman, for complainant, urged 
that on such motion all the equities of the 
ease were opened, and that in hearing it the 
court would take into consideration the gen- 
eral merits on bill and answer. [Com. v. 
Judges, 4 Pa. St. 301; Baker v. Williamson, 
Id. 456.]* 

Reed & Williams, contra, contended that 
the motion made for a new trial must be 
heard and disposed of, before the equities of 
the whole case will be considered. [3 Daniel, 
Oh. Pr. 754^-757.] = 

GRIER, Chrcuit Justice- In iearing the 
motion for a new trial of this issue, the court 
will confine itself to the question, whether 
the verdict of the jury is in conformity with 
the weight of evidence, and the law, on the 
particular issue submitted. The motion must 
be disposed of, and the verdict either con- 
firmed or a new verdict taken and confirmed, 
before the court wiU hear the whole merits. 

[NOTB. For prior litigations in the state 
courts between the same parties or their privies, 
and affecting in some degree the subject-matter 

' [Reported by John William Wallace, Esq., 
and hero reprinted by permission.] 
= [From 6 Pa. Law J. 333.] 
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of tliis controversy, see Grate: v. Phillip^, 1 
Bin. 5S8; Gratz v. Simon, 3 Bin. 47^; ^Gptz 
V. Phillips, 5 Bin. 564:. 14 Sevg. & B. 144, 1 
Pen. & W. 333, and 2 Pen. & W. 410; Simon's 
Ex'rs V. Gratz. Id 412; Cohen's Appeal, 2 
Watts, 175. ^ ^ ^, _ .^ 

[For a case in tlie supreme court of the Unit- 
ed Stntejs, roverpins a decree of the circTiit 
court for the eastern district of Pennsylvania, 
for an accounting and conveyance by the es- 
or-iUovs of Simon Grntz. se^ Gratz's Exrs v. 
Cohen, 11 How. (52 II. S.) 1.] 
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Case "No. 3,964. 

COHEN V. PHELPa 

[2 Sawy. 530;^ 19 Int. Kev. Ree. 67.] 

Circuit Court, D. California. Feb. 3, 1S74. 

CrsTOMS Duties— "Fish Plates"— Act op 1842— 
Act of 1SC4. 

1. Section 20 of the act of congress of 1842, 
to provide revenue from imports, etc. (5 Stat. 
5G5), in relation to duties on non-enumerated 
articles, is not repealed by the act of 1864. to 
increase duties on imports, etc. (13 Stat. 202). 

[Cited in Lloyd v. McWilliams, 31 Fed. 263.] 

2. Said section 20 of the act of 1842 being 
still in force, it affords a rule of construction for 
determining under which head of articles specif- 
ically enumerated in the act of 1864, articles not 
specifically mentioned by name in said act are to 
be classed. 

3. Under, section 3 of said act of 1SG4, con- 
strued in connection with said section 20 of the 
act of 1842, "fish plates" are to be classed un- 
der the head of "wrought-iron railroad chairs," 
which are subject to a duty of two cents per 
pound; and not under the head of "all manu- 
factures of iron not otherwise provided for," 
subject to a duty of thirty-five per cent, ad valo- 
rem. 

[At law. Action by A, A. Cohen against 
T. G. Phelps, collector of the port of San 
Francisco.] 

Cutler McAllister, for plaintiff. 
Lr. D. Latimer, U. S. Dist. Atty., for de- 
fendant. 

SAWYER, Circuit Judge. The sum sued 
for is the difference between two cents per 
pound and thirty-flye per cent., ad valorem, 
on a quantity of "fish plates," paid by the 
plaintiff under protest to the defendant as 
collector of the port of San Francisco. 

The defendant claims that section 2j3 of the 
act of 1842 is still in force; tha,t the fish 
plates not being specifically named in the 
act of 1864, are non-enumerated ai-tieles with- 
in tlie meaning of said section 20, most re- 
sembling "wrought-iron railroad chairs," and 
as such subject to the duty of two cents per 
pound imposed on. the latter by the act of 
1864. 

The plaintiff, on the other hand^ insists 
that they are enumerated in the act of 1864, 
under the head of "manufactures of ii-on, not 

* [Reported by L. S. B. Sawyer, Esq., and here 
reprinted by permission.] 
6FED.CAS.— 2 
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otherwise provided for," and only subject to 
a duty of thirty-fi-ve per cent., ad valorem. 
Section 3 of the act of 1864 (13 Stat. 203, 204) 
provides that "there shall be levied, collected 
and paid on the goods, wares and merchan- 
dise herein enumerated and provided for," 
- * * the following duties and' rates- of 
duty, that is to say * * * "on wrought 
ii-on railroad chairs, two cents per pound," 
* * * "on all manufactm'es of iron, not 
otherwise provided for, thirty-five per cent., 
ad valorem." * * * Section 22. provide.s 
"that all acts and parts of acta repugnant 
to the provisions of this act be and the same 
are hereby repealed." Id. 216. Section 20 
of the act of 1842 provides- "that thei-e shall 
be levied, collected and paid, on each and 
every non-enumerated article, which bears 
a similitude either in material, qualitj', text- 
ure, or the use to which it may be applied, 
to any enumerated article chargeable with 
duty, the same rate of duty which is levied 
and charged on the enumerated article which 
it most resembles in any of the particulars- 
before mentioned." 

It is dear to my mind, and it is^ conceded 
as a fact by the parties, that fish plates bear 
a similitude, in matei'ial, quality, textm-e 
and the use to which they are applied, to 
"wrought-iron railroad chairs," within the 
meaning of said section 20. The only ques- 
tions, then, are, is section 20 of the act of 
1842 still in force, and are the fish plates^ in 
question "enumerated and provided for, with- 
in the meaning, of the words as- used in sec- . 
tion 3 of the act of 1864, in the terms 'manu- 
factures of iron, not otherwise provided for?' 
— or are they embraced by the provision for 
wrought iron raih-oad chairs?" The words, 
"not otherwise provided for," must have 
some force. 

These questions, it appears- to me, are de- 
termined by the supreme court in the case 
of Stuart V. MaxweU, 16 How. [57 II. S,] 158; 
arising under the act of 1846. The ques- 
tions in that case are precisely similar, al- 
though arising upon a different article. Sec- 
tion 3 of the act of 1846 provided that. there 
should be levied and collected on "slR goods, 
wares and merchandise imported from for- 
eign countries, and not specially provided for 
in^this act, a duty of twenty per cent., ad 
valorem." 9 Stat. 43. In another section 
it was provided that on certain goods- there 
shall be collected a duty of twenty-five per 
cent, ad valorem, among which- are "man- 
ufactures composed wholly of cotton not oth- 
erwise provided for." Id. 47, Schedule D, 
And section 11 provided, "that all acts and 
parts of acts repugnant to . the provisions of 
this act be and the same are hereby re- 
pealed." The goods upon which twentj'-five 
per cent, was- demanded and collected, were 
"manufactm-es of linen and cotton," and 
therefore not "manufactures composed whol- 
ly of cotton." There- was no enumeration 
by name in the act of "manufactiu-es of lin- 
en and cotton," and no enumeration tade- • 
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scribe it except the words "manufactm'es 
composed wliolly of cotton." It was, tliere- 
fore, insisted by tlie owners tliat the goods 
came under the provision of section 3, "goods 
* * * not specially provided for in this 
act" Bnt the supreme com-t held that sec- 
tion 20 of the act of 1842 was not repealed 
by the act of 1846, and that the act of 1846 
was to be read as though section 20 of the 
act of 1S42 was a part of it, and, therefore, 
that the goods in question were "specially 
provided for" in the act under the name of 
"manufactures composed wholly of cotton." 
In other words, section 20 is to be regai'ded 
as furnishing a definition of terms, or rath- 
er a rule for construction designed to cover 
unknown or overlooked articles, by which 
they are classed with those specifically and 
individually named to which they bear the 
greatest similitude. 

Jlr. Justice Nelson decided a similai' ques- 
tion in the same way in Morlot v. Lawrence 
[Case No. 9,815]. Ross v. Peaselee [Id. 12,- 
077], and Field v. Sehell [Id. 4,772], are to 
the same effect. As we have seen the lan- 
guage of the repealing clauses in the acts of 
1846 and 1864, is identical, and the construc- 
tion, of course, must be the same. The pro- 
vision of section 20 of the act of 1842 is in 
no respect repugnant to any provision in the 
act of 1864. If it constituted one of the sec- 
tions of the act it would not be inconsistent 
with any other provision in it. The section 
is, therefore, still in force as a part of the 
revenue laws of the United States, and is to 
be read in connection with the provisions of 
the act of 1864. It affords a rule of con- 
struction for tei-ms applied to specific arti- 
cles, and substantially says that a non-enu- 
merated article, that is to say, an article not 
designated by its specific name, shall be 
classed under the name of that article specif- 
ically named to which it beai*s most resem- 
blance in material, quality, texture, or the 
use to which it is applied. Fish plates are 
not specifically named, and are, therefore, 
not enumerated. "Wrought-irqn railroad 
chairs" are specifically named or enumerat- 
ed. Both are made of wrought-iron, and 
both are used for the same purpose— for con- 
necting and retaining in position the rails of 
a railroad ti-ack. The fish plates are • in 
practice, substituted for the wi'ought-u'on 
railroad chairs. They are, therefore, of pre- 
cisely the same material and texture, and 
are applied to the same uses, and the term, 
"wrought-iron railroad chairs," construed by 
the rule furnished by the provisions of said 
section 20 for the pm*poses of revenue, in- 
cludes the fish plates. They are, then, "oth- 
erwise provided for," and consequently not 
included in the general sweeping residuary 
clause, "all manufactui-es of iron, not other- 
wise provided foi'." 

The cases of U. S. v. U, S. Telegraph Co. 
rid. 10,603], and Fish v. Smyth [Id. 4,833], 
are distinguishable, and are distinguished 
from the cases before cited. There was no 



article specifically enumerated in the act un- 
der the name of which the goods could be 
classed other than the general one under 
which the learned judge classed them. 
However that may be, the language of the 
statute of 1846, construed by the supreme 
court in Stuart v. Maxwell [supra], is sub- 
stantially identical with that in the act of 
1864, now under consideration, and this case 
does not appear to me to be distinguishable. 
The decision of the supreme com't is control- 
ling, and the principle established by it, as 
it seems to me, is, that any article not men- 
tioned by its specific name in the act of 1846, 
or subsequent acts, and which can be classed 
under the name of any other article specifi- 
cally mentioned in the act, construed by the 
rule furnished by section 20 of the act of 
1842, is a non-enumerated article within the 
meaning of that section, and must be classed 
under the latter name. Such woidd undoubt- 
edly be the construction of section 20, had it 
been re-incorporated in each of the subse- 
quent acts referred to, and as it is a part of 
the revenue laws still in force, it must be 
construed as if so incorporated. Thex'e must 
be judgment for defendant with costs, and it 
is so ordered. 



Case "No. S,965. 

COHEN et al. v. The MARY T. WILDER 
et al. 

[Taney, 567,]^ 

Circuit Court, D. Maryland. Nov. Term, 1856. 

Collision — Vessel at Akchor — Look- Out ^ 
Lights— Mutual Fault. 

1. Where a vessel was at anchor at night, 
in the Patapsco river, in the channel through 
which sea-going vessels must pass in going to 
and from Baltimore, with no light set and no 
look-out, the wind blowing an eight knot breeze, 
and was run into by another vessel : Hdd^ that 
there was gross negligence on the part of the 
vessel at anchor. 

2. In the position in which she was anchored, 
it was her duty to have shown a light, during 
the period of darkness, and also to have had a 
look-out, competent to perform his duty, and 
who diligently performed it. 

3. The omission either to set a light, or to 
have a competent look-out, was culpable neg- 
ligence, and made the vessel liable for any dam- 
age another vessel might sustain by running 
into her in the dark, unless- the colliding vessel 
was also in fault, and contributed to the dis- 
aster by some want of care or skill on her part. 

[Cited in The Clara, Case No. 2,787, 102 L. 
S. 203.] 

4. But if the disaster was, in' any degree^ 
occasioned by the want of proper care and 
vigilance on the part of the vessel under weigh, 
she must share the loss, notwithstanding there 
was gross negligence on the part of the vessel 
at anchor. 

5. The want of a light on board the colliding 
vessel cannot affect the case, as this did not 
in any degree contribute to the disaster, and 
could have exercised no influence in preventing 

^[Reported by James Mason Campbell, Esq., 
and here reprinted by permission.] 
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it; inasmuch as there -was nobody on the deck 
of the vessel at anchor to see it, and to ex- 
hibit a light in return, or to hail the other ves- 
sel on her approach. 

[Cited in The Kallisto, Case No. 7,600.] 

Appeal firom the district coitrt [of the 
United States for the disti'iet of Maryland]. 

In admiralty. The libel in this case was 
filed on the 11th of November, 1854, by the 
appellants [Estate P. Cohen and Andrew J. 
Cohen], owners of the barque Phantom, to 
recover damages sustained by said barque 
coming into collision with the brig Mary T. 
Wilder, on the night of the 3d of November, 
1854, whilst the said brig was lying at anchor 
at the mouth of the Patapsco river. The libel 
was filed against the brig and her master, 
and the vessel was attached to abide the re- 
sult, but released on the proper stipulation 
being entered into by Samuel Patterson, the 
claimant, on the part of her owners, who re- 
sided in the state of Maine. An answer to, 
the libel was filed by Enoch B. Cunningham, 
master of the brig, on his own account, and 
on account of said Samuel Patterson, claim- 
ant, on behalf of the owners. The evidence 
adduced on both sides is substantially stated 
in the opinion of the court. The libel was 
dismissed with costs [case not reported] in 
the district court (Giles, J.), and an appeal 
was taken, and ai-gued in this court. 

Wm. B. Perine, for appellants. 
"Wallis & Thomas and T. EL Howard, for 
appellees. 

TANBy, Circuit Justice. This is an appeal 
from the decree of the district com-t of the 
United States for the district of Maryland, 
dismissing the libel filed by the appellants. 
The appellants are the owners of the bai-que 
Phantom, and the libel was filed to recover 
damages for injuries sustained by the barque 
in a collision with the Mary T. "Wilder. The 
collision took place in the Chesapeake bay, 
on what are called the "Five Fathom Shoals," 
which are about five miles below the mouth 
of the Patapsco. 

It appears that the brig Mary T. Wilder 
came up the bay on the 2d of November, 
1854, and anchored on the five fathom shoals 
about two o'clock in the morning of the 
third. These shoals are in the channel 
through which sea-going vessels are obliged 
to pass in going to and from Baltimore; and 
such vessels fi-equently anchor there; the 
channel at this place is about a mile and a 
half wide, and narrower further up. On the 
night of which I am speaking, there was a 
bright moon, and vessels could be seen at a 
considei*abIe distance, until the moon went 
down; it set about five o'clock in the morn- 
ing, and the sun rose about half past six; 
and in the interval between the going down 
of the moon and broad daylight, it was very 
dark, with a vapor on the water, which made 
it difficult, if not impossible, to see a vessel 
at anchor, and without sails, at the distance of 



a hundred yards. There was a fresh wind 
from the southwest, dm-ing the night, whicli 
was a free wind for vessels bound to Balti- 
more, and strong enough to bring them up at 
the rate of eight miles an hour, when under 
full canvas. The Mary T. Wilder came up 
without a pUot, and had none on board when 
the collision happened; she had no light dur- 
ing the night, nor any look-out. 

It is true, that the witnesses on the part of 
the respondents state, that the cook of tlie 
brig had the watch on deck. But he says he 
went up to his watch when the moon was 
just setting, at about half-past four, and went 
below again at five; and thinks he could not 
have been down five minutes before he felt 
the shock of the collisioji; that he had not 
seen the barque Phantom, to notice her, be- 
fore he went below; that he did not notice 
her, because it was light enough for any ves- 
sel to be seen; and that he had never been 
up the Chesapeake before, and did not notice 
how the wind was blowing. Certainly, such 
a watchman (if he can, with any propriety, 
be called by that name) cannot be regarded 
as a look-out, such as the law requires, even 
if he had remained on deck; but at the time 
of the collision, no one was on deck; every 
man on board was asleep except the cook, 
and he was below taking refreshment. 

Upon this evidence, it is too clear to be dis- 
puted, that there was gi-oss negligence on the 
part of the Mary T., Wilder. In the position 
in which she was anchored, it was her duty 
to have shown a light during the period of 
darkness; and also to have had a look-out 
competent to perform the duty, and who dili- 
gently performed it; ordinary prudence re- 
quired both of these precautions, independ- 
ently of any established usage on the sub- 
ject; and the omission of either was cul- 
pable negligence, and made the vessel liable 
for any damage another vessel might sus- 
tain, by running into her during the period of 
darlaiess, unless the colliding vessel was also 
in fatilt, and contributed to the disaster by 
some want of care or skill on her part. 

This brings me to the" testimony in relation 
to the management of the Phantom, This 
vessel had a pilot on board, under whose 
direction she had come up the bay, boxmd 
for Baltimore; she had shortened sail some 
time before the' collision, in order that she 
might not enter the river Patapsco before 
daylight, and was going at the rate of only 
four or five miles an hour. It was the first 
mate's watch, and he states that he had with 
him a look-out stationed on the topgallant 
forecastle, and two on the bow, looking over 
the rail, and a competent seaman at the 
helm; that he himself was standing on the 
larboard side of the deck, when the man on 
the forecastle sang out, that thei*e was a ves- 
sel on the starboard bow; that he immediate- 
ly went over to that side and saw the vessel, 
and sang out to the man at the wheel to star- 
board his helm, which he did; but before 
she would answer her helm, she struck the 
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other vessel, and' at that time it was so dai'k, 
that he could not see a man fi'om one end 
of the vessel to the other. The testimony of 
the mate is suhstantially corroborated by that 
of the pilot, who was heaving the lead at 
the time the alarm was given. It is true, 
there are some discrepancies between them, 
as to the time occupied in particular ti-ansac- 
tions, and the distance at which a vessel at 
anchor might be seen; and some, indeed, 
in different parts of the pilot's own deposi- 
tion. But these discrepancies are not of s«uf- 
flcient importance to impair, in any degree, 
their credit as witnesses; such estimates of 
times and distances, are always and neces- 
sai'ily vague and indefinite, being generally 
made from recollection afterwards, and al- 
most always vaiy to some extent, when made 
by different men, in relation to the same 
transaction. 

The pilot testifies to the darkness of the 
weather, the sufficiency of the look-out, the 
difficulty of seeing a vessel at anchor until 
near to her, if she had no light; and to the 
propriety of the measui'es taken to avoid the 
collision, after the Mary T. Wilder was dis- 
covered; he also -sweai-s that the vessels 
were entangled for thirty-five or forty min- 
utes, and tliat the day had just broken when 
they got clear. 

The master of the Phantom, it appears, is 
unable to speak on the subject; he was in 
bed at the time, and when he hurried on 
' deck, his attention was altogether directed to 
tlie vessel alongside, and he did not observe 
the state of the weather, until after they were 
separated; he could then see vessels at a 
distance, but could not say how it was be- 
fore. 

The mate and the pilot, therefore, are the 
only witnesses on board the Phantom, who 
are able to speak of the circumstances which 
led to the collision. The sailors who were 
■on the look-out have not been produced by 
the libellants; but I think their absence is 
sufficiently aecoimted for, and throws no sus- 
picion on their case. And the two other 
pilots examined for the libellants, who were 
tioth on the water that night, one in the bay, 
and the othei* on the river, and therefore had 
their attention sti'ongly di-awn to the state 
of the weather, confirm the testimony of the 
mate and pilot, as to the darkness intervening 
between the close of the moonlight and the 
■opening of the day, and the vapor upon the 
water, . which rendered it impossible to see 
a vessel at anchor, without sails, and without 
a light until you were close upon her. 

Standing, upon this proof, there would seem 
to be no gx'ound for imputing negligence to 
any one concerned in navigating, the Phan- 
tom. 

But the respondbnts contend, that there 
was light enough to have seen the Mary T. 
Wilder at a greater distance, and in time 
to have avoided the collision, if the look-outs 
on the barque^ hadidone their duty. And* un- 
doubtedly, ifi the disaster was, in any. degree, 



occasioned by the want of proper care and 
vigilance on the part of the Phantom, she 
must share the loss, notwithstanding the 
proof of gross negligence on the part of the 
brig. 

I, however, see nothing in tlie testimony of 
the respondents, to impaii' the weight of the 
proof offered by the libellants upon this point. 
As to the light spoken of by the cook of the 
brig, when he went below at five o'clock, it 
was the light of the moon, which set about 
that horn-, as ah-eady stated. He says he 
had not been below more than five minutes 
before the collision; but he is obviously gi'eat- 
ly mistaken in his estimate of the time; for 
all of the witnesses agree that it was broad 
daylight when the vessels separated, and as 
they appear to have been entangled for half 
an hom" or more, the collision could not have 
taken place at five minutes past five, as the 
cook supposes, but about six o'clock, or a 
few minutes before. The liglit of the moon 
had faded away long before that time. 

As regards the other witnesses who were 
on board the brig, although they all say 
they could have seen vessels at a consider- 
able distance, when they came on decic, im- 
mediately after the collision, it must be re- 
membered, that they were all aroused from 
their slumbers by the shock, and their atten- 
tion exclusively drawn to the vessel actually 
in contact, and they were not likely to ob- 
serve how far off they could see other ves- 
sels, from which no danger was apprehend- 
ed. Indeed, it would hardly be just to them, 
to suppose that they were looking out for 
distant; vessels, when the danger along&ide 
demanded all their attention; and in this 
respect their testimony is hardly entitled to 
any weight, when in conflict with the testi- 
mony of witnesses who were watching dxir- 
ing the whole period of darkness, and whose 
duty and employment it was, to look out, 
as far as they could see, in order to guard 
against danger to themselves. The respond- 
ent's witnesses appear to have recollected 
the light as it was when the vessels- sepa- 
rated and they had time to look about them, 
and to have supposed it was equally bright 
when the vessels came together. This is ob- 
vious from the testimony of the mate; for 
although he, like the others, speaks of being 
able to see vessels a good way off, and says 
he thinks he could have seen one at the dis- 
tance of three-quarters of a mile, yet he 
admits that he did not see one and didi not 
look, because his attention was engi'ossed 
altogether by the one foul of them; but he 
also states that it was dawning day whvn 
he came up, and daylight before they got 
clear. Certainly, the mere dawn of the day 
would not immediately dissipate the darkr 
ness which followed the going down of the 
moon. The testimony of the mate of the 
Mary T. Wilder upon this point, tends 
strongly to confirm, rather tlian impeach, 
the testimony of tliose whO' were on board 
the Phantom^ as regards- the darkness of the 
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weather, immediately before and aftiie time 
of the collision. 

Neitha- can the want of a light on board 
the Phantom influence the decision; it did not 
in any degree contribute to the disaster, and 
could' have esei-eised no influence in prevent- 
ing it; for there was nobody on the deck of 
the brig to see it, and to exhibit a light in 
i-eturn, or hail her on her approach. 

The testimony of Thomas L. Libby, mas- 
ter of the Young Republic, has also been re- 
lied on for respondents; be says he was an- 
chored about half a mile below the ilai-y 
T. Wilder, with wMch vessel he had come 
up the bay, and anchored about the same 
time with her, that is, about two or three 
o'clock, when the moon was shining, and 
a vessel could be seen -at a considerable dis- 
tance; he says the Phantom passed him 
about Ave o'clock, and that the moon, ac- 
cording to his time, went down between four 
and five; she, therefore, passed after the 
moon had set, and when the darkness was 
thickening every moment. This agrees with 
the testimony of the pilot of the Phantom, 
who says he passed within fifty yai-ds of 
this vessel, and that the moon was then 
down; but Libby says it was light enough, 
at that time, to see the Mary T. Wilder from 
his vessel. He does not say that he actually 
saw her, or that he looked towards her; aud 
from the residue of his testimony, it is evi- 
dent that, if he had made the experiment, 
he would have proved himself mistaken in 
this opinion; for, although the Phantom 
passed so close to him, he did not discover 
her name on her stern; and although he 
never left the deck afterwai-ds until day- 
light, except for a minute or two, and his 
business on deck must have been to look 
out, yet he never saw the Phantom after -she 
passed, until the next morning, after she was 
cleai- of the Mary T. Wilder, and had. pro- 
ceeded two miles beyond her up the bay. 
He appears to have lost -sight of her as -soon 
as she passed him, and he did not see her 
when she was approaching the Mary T. 
Wilder, nor while she w^as entangled with 
her. This is strong evidence of the darkness 
at that time. 

Neither is the omission of the Young Re- 
public, and the other vessels mentioned in 
the testimony of Libby, to -hang out lights 
auy d^ence to the respondents; it only shows 
that others were equally careless, but were 
more fortunate in escaping from the hazards 
to which they imprudently exposed them- 
selves. 

In fine, the testimony -shows that the Mary 
T. Wilder was anchored in a great thorough- 
fare of navigation, thi-ough which vessels 
were constantly passing in the night as well 
as the day; that dm-ing a period of great 
darkness,® she showed no lights, and had no 
• look-out. And when acts of such culpable 
negligence are proved, endangering life as 
well as property, justice reftuires that she 
should be held responsible for any injury 
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which another may sustain, unless it can be 
deai-ly -shown that the colliding vessel might, 
with due care and vigilance, bave prevented, 
the disaster. This, in my opinion, has not 
been done in this case. 

The decree of the district court, dismissing 
the libel, must therefore be xeversed, and a 
decree passed for the amount of damage 
found to have been sustained by the appel- 
lants, with interest thereon from the 3d day 
of November, 1S54:. 



COHEN (UNITED STATES v.). See Case 
No. 14,826. 
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In re COHN. 

[6 N. B. R. 379.] * 

District Court, D. Kentucky. 1873. 

Baxkruptct— Cosn?ENSATioN OF Assignee pob 
Benefit of Cbeditoks. 

Assignees under the state law cannot receive 

allowance for attorneys' fees, nor compensation 

for their own services where the debtor has 

been adjudged a bankrupt. 

[Cited in Gardner v. Cook, Case No. 5,226; 

Flatt V. Archer, Id. 11.214; Re Knrth, Id. 

7,948; Wehl v. Wald, 3 Fed. 94.] 

[By J. H. Ward, Esq., Registei-:] 
On the twenty-first of February, A. D. 
eighteen hundred and seventy, J, S. Cohn 
made an assignment to Louis Sechel of all hi.<4 
property, for the benefit of all his creditors. 
On the seventh of June, eighteen hundred 
and seventy, a petition for adjudication of 
bankruptcy was filed against him by his 
creditors, and on the eighteenth of June, 
eighteen Jiundred and seventy, he was ad- 
judged a bankrupt On the twenty-fifth of 
June, eighteen hundred and seventy, R. M. 
Mosby was appointed assignee in bankrupt- 
cy of said bankrupt, and accepted the trust. 
Mosby sued out a rule from the United 
States district court against Sechel, to show 
cause why he should not surrender to Mos- 
by, assignee in bankruptcy, the property 
conveyed by Cohn on the twenty-first ot 
February, eighteen hundred and seventy, to 
Sechel. Sechel responds that he has sold 
said property, and realized therefrom the 
sum of seven hundred and fifty-one dollars 
and six cents; that the expenses of said sale 
were thirty-nine dollars and seventy cents; 
attorneys' fees paid, fifty dollars; attorney's 
fee for which suit was brought and costs. 
&c., seventy-five dollars— one hundred and 
sixty-four dollars and seventy cents; that be 
paid taxes, internal revenue, sixty-four dol- 
lars and four cents; paid county and state 
taxes, forty-one dollars and twenty-five 
cents— one hundred and. five dollars and thir- 
ty-one cents: total, two hundred and seven- 
ty dollars and one cent. .He says, also, 
that be is ready to pay over to the as- 
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signee in bankruptcy the amount received 
by liim from the sale of the bankrupt's prop- 
erty, less the -above items of expense of two 
hundred and seventy dollars and one cent, 
in administering his trust, and the cost of 
this proceeding. The attorney for Mosby 
asks that Sechel be ordered to pay over to 
Mosby the full amount of money received 
from the sale of the estate of said Cohn, less 
the United States, state and county or city 
taxes, paid by Sechel, making no contest 
about the two last items in Seehel's account 
as above stated, because he considered that 
liens existed on the bankrupt's estate for the 
payment of taxes, and the assignee in bank- 
ruptcy would have to pay them at any rate. 
The only remaining questions then are, 
shall Sechel be allowed credits in his ac- 
count for expenses of sale of bankrupt's es- 
tate, for the attorney's fee paid, and for an- 
other attorney's fee which he thought he 
might be adjudged to pay? Three items, 
amounting to one hundred and sixty-four 
dollai-s and seventy cents. The attorney for 
the assignee in bankruptcy says, "No; the 
assignment to Sechel on the twenty-first of 
February, eighteen hundred and seventy, 
was void;" and cites Perry v. -Langley [Case 
No. 11,006], to show that such an assignment 
is void. The question before the court in 
that case was not whether the voluntary as- 
signment was void or voidable, but whether 
it was an act of bankruptcy. The court in 
that case says: "It results conclusively that 
if the provisions of the bankrupt act were 
in force on the twenty-fifth of May, eighteen 
hundred and sixty-seven, the date of the as- 
signment, and that the assignment was with- 
in the scope and intent of the law, and, as 
an act of bankruptcy, altogether null and 
void, the probate court of Gallia county had 
no jurisdiction of the assignment, and the 
acts of that court in regard to it are alto- 
gether invalid." I have failed to find any 
case where the question, "whether an as- 
signment of all the property of the assignor 
for the benefit of all his creditors was void 
or voidable?" came up directly before the 
court, and such assignment was decided to 
be void. 

In Re Pearce [Id. 11,141], Cadwalader, J., 
says: "Even where the assignment has been 
the sole foundation of the proceedings in 
bankruptcy I have considered it not a void 
act, but an act voidable by the assignee in 
bankruptcy by a bill in equity filed for the 
purpose of avoiding it." The questions be- 
fore the court in that case were, whether a 
voluntary assignment was an act of bank- 
ruptcy if proper proceedings were instituted 
in six months, and whether such an assign- 
ment is a bar to a discharge under section 
twenty-nine of the bankrupt act, in the ab- 
sence of actual fraud. Catlin v. Foster [Id. 
2,519], decided by Deady, X, in district of 
Oregon, is cited by the attorney for Sechel, 
to show that the credits claimed by S. in 
his account should be allowed. In that case 
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the voluntary assignee set up two counter 
claims in his answer; one for two hundred 
and fifty dollars, to pay an attorney's fee for 
which he said he was liable, and two hun- 
dred and fifty dollars for his own services 
under said assignment On motion, the fii-st 
, of these counter claims was stricken out, as 
it did not appear that the defendant had ev- 
er paid the amount to the attorney, but only 
that they claimed that he was liable for it. 
The second, for services of the assignee un- 
der the voluntary assignment, to the extent 
of one hundred dollars was allowed, under 
the twentieth section of the bankrupt act [of 
1867 (14 Stat. 526)], as a "mutual credit." It 
appears to me that this section refers only 
to creditors of the bankrupt before the act 
of bankruptcy. It is the theory of the bank- 
rupt law, that a balance is struck between 
the bankrupt and his creditors at .the time 
he files a voluntary petition in bankruptcy, 
or a petition is filed against him in an invol- 
untary proceeding in bankruptcy, upon which 
I he is adjudged a bankrupt All settlements 
with a bankrupt's estate must be made pre- 
cisely as though they were made at the mo- 
ment in which such petitions were filed. I 
do not suppose it would be contended that 
a "payment, sale, assignment, transfer, con- 
veyance, or other disposition of his proper- 
ty." made by a bankrupt "to any person 
who has reasonable cause to believe him in- 
solvent or to be actipg in contemplation of 
insolvency," and that such "sale," &c., "is 
maae with a view to prevent his property 
from coming to his assignee in bankruptcy, 
or to prevent the same from being distribut- 
ed under this act or to defeat the object of, 
or in any way impair, hinder or delay the 
operation and effect of, or to evade any of 
the provisions of this act," could stand after 
adjudication of bankruptcy, and proper pro- 
ceedings to recover the bankrupt's estate. 
How, then, can it be argued that in commit- 
ting the very act of bankruptcy itself, the 
bankrupt may incur a liability which shall 
be paid in full out of his estate to the preju. 
dice of his other creditors? Section 35 for- 
bids a bankrupt or insolvent in any way to 
dispose of his property, yet does not this de- 
cision, by permitting him to incur a debt to 
be paid in full, and to the prejudice of all 
other creditors, allow him, to that extent, to 
dispose of his estate? He cannot pa^ any 
debt, even where the debt is of the most sa- 
cred character; and this section, by making 
a difference of two months in favor of cred- 
itors in the limitation, shows that creditors 
are to be preferred, at least to that extent, 
to strangers or persons not ereditoi-s. Can 
we, then, believe that a 'proper construction 
of sections 20 and 35 would forbid a bank- 
rupt to pay the most sacred obligation, and 
at the same time permit him to at ttnce cre- 
ate and to pay in full a new obligation to a 
person who knows that the bankrupt and 
himself are then acting in open violation of 
the bankrupt law? 
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The question whether an "assignment like 
the one under consideration is void or voida- 
ble, appears not to have been dii-ectly, decid- 
ed by any court since the passage of the pres- 
ent banlci-upt act The question whether a 
voluntary assignee, under such an assign- 
ment, should receive compensation for serv-^ 
ices and expenses under such assignment, 
has been decided both ways, depending, it 
appears, upon the merits of the particular 
case under consideration. We have the 
above case by Deady, X, allowing the as- 
signee to have one hundred dollars for his 
services. On the other hand, we have Fox, 
J., in Re Stubbs [Case No. 13,557], in a simi- 
lar case, who says: "The proceedings under 
the state law were had in fraud of the act, 
and the com-t in bankruptcy cannot allow 
a party tlie expenses incurred by him in his 
attempt to defeat the provisions and opera- 
tions of the bankrupt law." Also in Bm'k- 
holder v. Sljimp [Id. 2,1C5], in the eastern 
disti-ict of Pennsylvania, it is said: "Every 
person receiving one of these assignments 
ought to linow that the assignment is liable 
to be set aside if a banki-uptcy follows; and 
the allowance to him of his charge and ex- 
penses ought to be refused where it cannot 
be so guarded as to prevent any injurious 
duplication of charges. In some of the ju- 
dicial disti-icts of the United States the allow- 
ance is refused wholly, and occasional prec- 
edents of contL-ary du-eetions here will not 
be followed, if to follow them would result 
in any injustice to creditors. The decisions- 
on this point being thus variant, since the 
passage of the present bankrupt law, we 
must examine the authorities upon the rela- 
tive subject of fraudulent conveyances. In 
the case of Hastings v. Spencer [Id. 6,201], 
"Where an assignment, made by an insolvent 
debtor, was held voidable, as actually fraud- 
ulent against creditors, and the assignee ei- 
ther had knowledge of the extraneous facts, 
which rendered the assignment voidable, by 
creditors, or the means of knowing them, and 
was put upon inquiry, it was held, that he had 
no lien as against an attaching ci-editor, upon 
the proceeds of the property assigned for his 
services in partially executing tne ti-ust, or 
for retainers paid to counsel." "If the as- 
signees were themselves participators in the 
fraud, or, in other words, if they undertook 
to execute the trusts, knowing that they were 
fraudulent and unlawful, the law cannot 
recognize such services as ground for a legal 
claim for compensation, and cannot treat 
them as creditors of the assignor." In Har- 
ris V. Sumner, 2 Pick. 129, and Bm-lingame 
V. Bell, 16 Mass. 318, it was held, "that an 
assignment, fraudulent on its face or actually 
fraudulent, could coiofer no lien on the assign- 
ees, so as to enable them to hold the property 
against the attachment thereof specially by 
a creditor." The case of Bartiett v. Bram- 
hall, 3 Gray, 257, is referred to by attorneys 
for Sechel, in which it is decided that an as- 
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signee under the insolvent laws of Massa- 
chusetts may sue an assignee under a volun- 
tary assignment and recover the money and 
property of the insolvent, "deducting his ex- 
penses for collection, which the plaintiff must 
have incm-red if the defendant had not, but 
deducting nothing for his labor and services, 
which are shown by the events that have oc- 
cm-red, to have been trnwai-ranted and ille- 
gal. The deduction for expenses of collec- 
tion is not allowed as compensation to the 
defendant for collecting, but because the 
claims collected were not worth more to 
anybody than the sum which the claimants 
could obtain therefrom, after incm-ring the 
necessary expenses of collection." Is an as- 
signment like the one imder consideration, 
void or voidable? I think it is not void but 
voidable. The thirty-fifth section only says 
such an assignment is void, .if it is made 
"within six months after the filing of the pe- 
tition by or against" the banki-upt. Then 
if a petition is not filed "within six months 
by or against" a bankrupt, such an assign- 
ment would stand. It then has virtue or 
vitaUty enough to live if not attached within 
six months. This must be in it from the first, 
for it continues good unless the petition is 
filed "within six months." It is in the natui'e 
of a conditional conveyance, the condition 
being that no- petition in bankruptcy shall 
be filed "within six months." It continues to 
exist, and is good if such petition is not filed 
within that time. It is then only voidable 
hy the filing of such petition in said time. 
This is my consti-uction of this section. 

Shall the assignee under the state law be 
paid for his services, and reimbm'sed his ex- 
penses out of the estate of the bankrupt? 
The thirty-fifth section of the act plainly for- 
bids aU such assignments. Their efliect is 
to defeat the operation of the bankrupt law. 
The assignee, Sechel, must have contemplat- 
ed the natural results of his own acts, and is 
presumed to know the law. He was then 
acting in fraud of the law, in the language 
of Hastings v. Spencer, above cited. "The 
assignees knowing that they (his acts) were 
fraudulent and imlawful, the law cannot 
recognize such services as ground for a legal 
claim for compensation and cannot treat them 
as creditors of the assignor." ^ If such as- 
signees cannot be ti-eated as creditors of the 
assignor, the foundation for the decision Cat- 
lin V. Foster is gone, and the principle of 
"mutual credits" or the twentieth section of 
the banki-upt act does not apply. I therefore 
conclude that the second item of Sechel's ac- 
count, (amount paid attorney, fifty doUars,) 
and the third item, (for which he is sued by 
Phelps & Son, seventy-five dollar^,) cannot 
be allowed him as credits in the settlement 
of his accounts. On the principle laid down 
in Bartiett v. Bramhill above, which appears 
to me equitable, I allow him the item of 
thirty-nine dollars and seventy cents for the 
expense of sale of property, as it appears 
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from the affidavit filed with Sechel'« answei- 
'tliat the -sale was a good one. The account 
will then stand thus: 

Louis Sechel, Dr.— To proceeds of sale S751 06 

Cr.— By taxes paid *§105 31 

By expenses of sale.. 39 70 

; 145 01 
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Balance due $603 95 

All of which is respectfully submitted. 

BAXrLARD, District Judge. I approve the 
foregoing opinion and report of the register. 
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In re GOHN. 

[T N. B. R. 31; 29 Leg. Int. 309: 5 Chi. Lep. 
News, 13; 6 Alb. Law J. 276; 20 Pittsb. 
I>-->g. J. 29.] * 

District Court, D. New Jersey. 1S72. 

Act of Baskuuptcy— Imprisonment uxder 
Mesne Process. 

A was arrested on mesne process issued out 
of a state court, and actually imprisoned there- 
on for a period exceeding seven days. The 
judge of the state court, before whom the mat- 
ter was afterward brought, decided that the or- 
der by<the commissioner on which A was im- 
prisoned was improvidently made, and ordered 
A.'s release on entering common bail, or an 
appearance to the action. After A had re- 
mained imprisoned more than seven days, and 
before the judge decided the order to have been 
improperly granted, a petition in bankruptcy 
was filed against A. Held, that the imprison- 
ment being submitted to for more than seven 
days before an effort at liberation was made, 
became an act of banla-uptcy. 

In bankruptcy. 

IVIr. Randolph, for petitioning creditors, 
air. Fleming, for alleged bankrupt 

NIXON, District Judge. A ci-editor's peti- 
tion was filed in this case against the alleged 
bankrupt on the thirtieth of January, eight- 
een hundred and seventy-two. The issues 
raised by the denial of bankruptcy have been 
tried by this court No question has been 
made about the validity of the petitioning 
creditor's debt; it is admitted to exceed two 
hundred and fifty dollars, to wit: the sum 
of five hundi-ed and two doUars and fifty 
cents for goods, wares and merchandise, sold 
and delivered to the debtor by the petitioning 
creditor, that is a debt foimded upon a de- 
mand in its nature provable against the 
bankrupt's estate under the act and also a 
debt founded on a contract between the par- 
ties. It only remains for me to consider the 
acts of banla-uptcy alleged in the petition, 
and inquire whether they or either of them, 
have beeli proved. These are stated by the 
petitionhig creditors in the following words: 
First "That the said Bernard Oohn has been 
arrested and held in custody under and by 
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virtue of mesne process, issued out of the 
circuit court in and for Hudson county, at 
suit of Samuel Levy and others, on the twen- 
ty-second day of Januaiy, inst; and that he 
has been actually imprisoned for more than 
seven days in the -said action, which was a 
civil action, founded on conti-act for the sum 
of three thousand five hundred dollars and 
upwards." Second. "That the said Bernard 
Cohn has been arrested and held in custody 
under and by virtue of mesne process, issued 
out of the eh-euit court in and for Hudson 
county, at suit of Abraham Levy and others, 
on the twenty-second day of January, inst.; 
and that he has been actually imprisoned for 
more than seven days in the said action, 
which was a civil action founded on conti-act 
for the sum of six hundred and fifty dollars 
and upwards." Third. "That the said Ber- 
nard Oohn, being a merchant and trader, has 
fi-audulenOy stopped payment of aU debts 
owing by him to vai*ious creditors in New 
York. That the said creditors are whole- 
sale dealei«s, fi'om whom said Cohn has at 
various times purchased stock, goods, wares 
and merchandise for his, the said Cohn's, 
business in New Jersey. That for the last 
four months, as these petitioners are in- 
formed and believe, the said Cohn has alto- 
gether neglected and refused to pay any of 
said ci-editors, and that he has, during that 
period, been constantly engaged in retail 
trade in Jersey City, and has sold large 
quantities of the goods, wares and merchan- 
dise so purchased by Mm as aforesaid, and 
has received therefor large sums of money 
at various times." As the acts stated in this 
last allegation, even if ti-ue, are not made 
acts of banla-uptcy by the laws, it may be 
dismissed from consideration. The fraudu- 
lent stopping of the payment of commer- 
cial paper by merchants or ti-aders is quite 
a different thing in the routine of commer- 
cial life to the vague charge of fraudulently 
stopping the payment of all debts owing by 
him. If, therefore, the debtor may be ad- 
judged a bankrupt upon these proceedings, it 
is because an act of bankruptcy is stated in 
the first or second allegations, and because 
the proofs sustain the allegation. As they re- 
fer to the same acts of banla-uptcy, although 
to different transactions, as they are stated 
in the same phraseology, and as the proofs 
are the same in each case, they may be prop- 
erly considered together. 

The charge is, that the debtor has commit- 
ted the sixth and seventh acts of bankruptcj', 
enumerated in the thirty-ninth section of the 
banlcrupt law [of 1«67 (14 Stat. 536)]. That 
section, divested of the parts not applicable 
to the present inquiry, reads thus: "That 
any person, residing and OAving debts as 
aforesaid, who, after the passage of this act, 
* * * has been arrested and held in cus- 
tody under and by virtue of mesne process 
of execution, issued out of any court of any 
state, disti-ict or territory within which such 
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debtor resides or has property, -founded upon 
a demand in its nature provable against a 
banla-upt's estate \mder this act, and for a 
sum exceeding one liundred dollars, and such 
process is remaining in force and not dis- 
charged by payment, or in any other manner 
provided by the law of such state, district or 
territory applicable thereto for a period of 
seven days, or has been actuaUy imprisoned 
for more than seven days in a civU action 
founded on conti-act, for tlie sum of- one hun- 
dred dollars and upwards, * * * shall be 
deemed to have committed an act of bank- 
ruptcy, and * * * shall be adjudged a 
bankrupt on the petition of one or more of 
his creditors, the aggregate of whose debts, 
provable tmder this act, amoimt to at least 
two hundred and fifty dollars, provided such 
petition is brought within sis months after 
the act of bankruptcy shaU have been com- 
mitted." 

The facts of the case are here: The al- 
leged bankrupt has been for some years past 
a merchant, residing and carrying on busi- 
ness In Jersey City. He was indebted in 
large amounts to merchants in New York, 
who became alarmed for the security of .their 
claims. The demand of Levy Brothers & Co. 
was three thousand five hundred and nine- 
ty-four dollars and eighty cents, and that of 
A. Levy & Bro. seven hundred and fourteen 
dollars and eighty cents. Instead of bring- 
ing suit by summons against their debtor, 
they made application to a New Jersey su- 
preme court commissioner, living in Jersey 
City, for an order to hold the defendant to 
bail, by vh-tue of the pro'j-isions of an act. 
entitled "An act respecting imprisonment 
for debts in eases of fraud." Nixon, Dig. 
3S5. Upon the proofs then and there made, 
the commissioner certified that the defend- 
ant, Cohn, was indebted to the plaintiff in 
the above stated sums respectively, and that 
he was satisfied "he was about to assign, 
remove and dispose of his property with in- 
tent to defraud his creditors." As the claims 
were distinct, although the proofs were sub- 
stantially the same, he made separate orders; 
in the one case, directing the defendant to be 
held to bail in the sum of three thousand 
five hundred and ninety-four dollars and 
eighty cents, and that a capias ad respon- 
dendum issue against him at the suit of Levy 
Brothers & Co.; and in the other, that he be 
held to bail in the sum of sis hundred and 
ninety-five dollars and thirty-eight cents, and 
a like capias at the suit of A. Levy & Broth- 
er. The orders and affidavits were filed in 
the office of the clerk, according to law, -writs 
of capias ad respondendum issued and de- 
livered to the sheriff of the county of Hud- 
son, and the debtor arrested and committed 
to custody in the jail of said county, on the 
twenty-second day of January, last past. 
He continued under arrest aud in actual im- 
prisonment until the fifth day of February, 
following, when his Hon. Justice Beadle, of 
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the circuit com't, in which the suits were 
pending, after an argument of a motion be- 
fore him to set aside the orders to hold to 
bail, determined that the commissioner had 
improvidently made the orders, and that the 
defendant should be discharged from arrest 
in each case, upon entering common bail, or 
an appearance to the action. In the mean- 
time, after the expiration of seven days from 
'the arrest, -whilst the debtor was still in 
custody, and before the motion for his dis- 



charge was heard by the judge, to wit: on 
the thirtieth day of January, last, Moses S. 
Herman & Co., other creditors of the alleged 
bankrupts, filed their petition in this court, 
praying for an order of adjudication against 
him, and alleging the arrest and continued 
imprisonment in these cases for upwards of 
seven days as acts of bankruptcy. A rule to 
show cause was gi-anted, returnable on the 
sixth day of February, inst., and on the re- 
turn day, the defendant appeared by coun- 
sel, put in his denial, and now relies upon 
the order of Beadle, J., discharging him from 
arrest, as a ground for relief from the legal 
effects and consequences of the acts of bank- 
ruptcy committed. 

The acts of banliruptcy stated in the peti- 
tion are new in this counti-y, and "were not 
included in the act of eighteen hundred and 
forty-one [5 Stat. 440]. They have been 
taken from the English bankrupt acts, but 
have lessened the time for holding the par- 
ties in custody from twenty-one days to 
seven days. Section 12 (13 Vict. c. 106, § 39). 
If any judicial construction has been given 
to either of them, in any of the districts, 
the fact has escaped my observation, and I 
am compelled to examine the case as one of 
first impression. It is not necessary that I 
should advert to the distinction which the 
statute seems to make between being "held 
in custody for the period of seven days," 
and being "actually imprisoned for more 
than seven days," nor to the difEerence in the 
nature and character of the debt on which 
the proceedings depend— the one case reauir- 
ing the process to be founded upon a de- 
maud in its nature provable against the 
banlsTupt's estate under the act, and for a 
sum exceeding one hundred dollars, and the 
Other only stipulating that it shall be a civil 
action founded on contract for the like sum; 
because these elements and conditions, the 
arrest, the custody, the actual imprisonment 
for more than -seven days, the cause of ac- 
tion springing from conti-act, and in its na- 
ture provable against the bankrupt's estate, 
all join and exist In the ease under consid- 
eration. All the facts proved or admitted 
bring it precisely within the letter of the 
law. The defendant has been arrested and 
held in custody under a mesne process is- 
sued out of a com-t of a state within which 
the debtor resides and has property. The de- 
mand, in respect to which the process is- 
sued, Is in its nature provable against the 
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estate of the debtor, if adjudged bankrupt, 
and exceeds the sum of one hundred dollars. 
The process remained in force, and Tvas not 
dicbarged by payment or in any other man- 
ner provided by law for the period of seven 
days. Actual imprisonment for more than 
seven days resulted in a civil action founded 
on conti-act, for the sum of one hundred dol- 
lars and upwards. 

But the allegation is, that although the 
case falls within the letter of the law, it is 
outside of its spirit. That as the judge ul- 
timately set aside the order for arrest as 
improYidently made, and discharged the de- 
fendant on common bail, the imprisonment 
was illegal from the start, and that no act 
of bankruptcy can be predicated upon an il- 
legal arrest. There is more than one an- 
swer to the allegation. 

1. The capias, upon which the defendant 
was arrested and held in custody, was not 
void, but voidable. It was prima facie good, 
being issued under and according to all the 
forms of law. It was founded upon an or- 
der made by an officer authorised by the | 
law to exercise his discretion on the affidavit 
and proofs laid before him. The defendant 
voluntarily submitted to the imprisonment 
for the full period of seven days, before he 
asked for a hearing to test the legality; then 
he did not seek to quash the writ as/' a void 
proceeding, but claimed in effect that he 
ought to be discharged upon common bail, 
because the discretion of the commissioner 
had not been wisely exercised. Not being 
void, but at best only voidable, was it not 
a legal arrest until set aside? and before it 
was set aside, had not the acts of bankruptcy 
charged in the petition been committed by 
the debtor? 

2. What is the meaning of the clause in 
the thirty-ninth section, limiting the time to 
seven days in whiqh the debtor under arrest 
may discharge the process by which he is 
held in custody, if a discharge after seven 
days may be set up by him to avoid the act 
of bankruptcy? Does it not clearly imply 
that if he voluntarily submits to an arrest 
good upon its face for that period of time, he 
shall then be estopped from pleading that 
such imprisonment is not a confession of 
insolvency? For, 

3. It must be borne in mind, that the prin- 
ciple on which the arrest and yielding to an 
actual imprisonment for seven days consti- 
tute acts of bankruptcy, is, that they afford 
proof of the debtor's insolvency, Barnard v. 
Palmer, 1 Camp. 510. The proceedings must 
be at his home, or where his property lies. 
If ho is not insolvent, the law presumes that 
seven days time is long enough for him, 
either to pay the debt, to procure bail to 
the action, or, if he deem the arrest unlaw.- 
ful. to have its lawfulness tested .before the 
proper tribunal. If he neglects or delays 
within that time to obtain his discharge from 
duress in either of these ways, he commits I 
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the acts of banki-uptcy defined in the stat- 
ute. He ackn9wiedges his insolvency by 
such delay, and it is the duty of the court 
of bankruptcy to take charge of his estate 
for administration under the law. 
Let an order of adjudication be made. 
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COHN V. NATIONAL RUBBER CO. 

[3 Ban. & A. 568;^ 15 0. G. 829.] 

Circuit Court, D. Rhode Island. Oct, 9, 1878. 

Patexts— Licensor and Licensee — Rights and 
Duties. 

1. Persons duly licensed by the owner of a 
patent may make, use and vend the patented 
product within the terms and conditions of 
their license without hindrance or interruption 
by the patentee, if they themselves comply with 
the terms and conditions of the Hcense. 

2. Licensees will not be permitted to put an 
end to the contract, or deny the validitv of the 
patent, repudiate the title of their 'licensor, 
refuse to pay the stipulated royalty, and, when 
the validity of the patent is sustained, in spite 
of their hostilities, set up, as a defense to the 
charge of infringement, the prior license which 
they had wrongfully repudiated, and the terms 
and conditions of which they had refused to 
acknowledge and perform, upon the ground that 
the patent was inoperative, invalid and void. 

3. Where the licensees repudiate the license, 
they may be treated by the owner of the pat- 
ent, at his election, as infringers. He mav 
have his remedy by suit upon the license, or he 
may treat the licensees in future as infringers 
of his exclusive rights under the patent. 

[Cited in White v. Lee, 3 Fed. 224: Ham- 
macher V Wilson, 26 Fed. 240; Starling v. 
St. Paul Plow-Works, 32 Fed. 291; Heaton 
Fenmsular Button-Fastener Co. v. Dick, 55 
Fed. 26. Criticised in Seibert Cylinder Oil- 
Cup Co. V. Detroit Lubricator Co., 34 Fed. 

[In equity. Bill by Leopold Cohn against 
the National Rubber Company to enjoin in- 
fringement of a patent, and for other relief.] 

Ohai'les B. Stoughton, for complainant 
Benjamin F. Thurston, for defendant. 



CLIFFORD, Circuit Justice. Inventors 
whose inventions are secured by valid letters 
patent have the exclusive right, for the pe- 
riod allowed by law, to make, use and vend 
tlie thing patented, and by virtue of that 
right they may assign the patent, or license 
others to practise the invention. Persons du- 
ly licensed by the owner of the patent may 
make, use and vend the patented product, 
within tlie terms and conditions of their li- 
cense, without hindrance or inteiTuption by 
the patentee, if they themselves comply with 
those terms and conditions; but they cannot 
be permitted to put an end to the conti'act, or 
deny the validity' of the patent, repudiate the 



_' [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
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title of their licensor, refuse to pay the stipu- 
lated royalty, and, Tvhen the validity of the 
patent is sustained in spite of then- hostility to 
the rights of the owner, set up successfully, as 
a defense to the charge of infringement, the 
prior license which they had wrongfully re- 
pudiated, and whose terms and conditions 
they had refused to acknowledge and per- 
form, upon the grovmd that the patent was 
inoperative, invalid and void. Moody v, Ta- 
ber [Case No. 9,747]; Brooks v. Stolley [Id. 
1,9G2]; Neilson v. FothergiU, 1 Webst. Pat. 
Oas. 287. 

Sufficient appears to show that letters pat- 
ent, in due form, for a new and -useful im- 
provement in shoes, were granted to the com- 
plainant's assignor, and that the complain- 
ant, by certain mesne conveyances, acquired 
the titie to, and became the owner of the same ; 
that the origuial patent was duly surrender- 
ed and reissued to the complainant, and that 
the latter patent is in fuU force. Alleged 
improvements in shoes are quite too numer- 
ous to justify any attempt to describe such 
-as preceded the one patented, nor does the 
patentee profess to do more tlian to describe 
his own improvement, as set forth in his 
specification. According to his description 
of the same, it consists in a shoe m which 
that part of the upper required to be spread 
open or turned down, to permit the insertion 
or extrication of the foot, is so constructed 
that the vamp, or front part thereof, shall 
overlap or overlay the quarter or rear portion 
of the same, and shall be connected together 
round about said quarter by the described 
fastener; that the vamp and quarters, or 
front and rear portions of the upper, are 
united by a seam extending from the sole of 
the shoe, at a point near the front of the 
heel, upward some distance, and from the 
point at which the vamp and quarter cease 
to be united, to the top of the upper. These 
parts overlie each other, the vamp, or front 
portion, being outside of, or on top of, the 
■quai'ter, or rear portion of the shoe, which 
overlapped portions are durably united by a 
rivet at the proper point on each side of the 
shoe, so as to permit the insertion of the 
foot, and insure, at the same time, a proper 
retention of the shoe on the foot. Superadded 
to that is the statement that it has been 
found expedient to locate the points down to 
which the upper parts of the shoe can be 
opened out or turned over in a line or plane, 
passing through the point of the heel and the 
curve of the instep, as shown in the draw- 
ings, which also show a loop for pulling on 
the shoe, and a strap or buckle for fitting tlie 
same around the ankle. Representation is 
also made in the specification that the for- 
wai'd underlying edges of the quarters extend 
upward vertically from the point where the 
vamp and quarters are separable, while the 
"back edges of the overlapping front part, or 
vamp, incline rearward as they ascend, or ex- 
tend obliquely upwai'd, making the lap great- 



est at the upper part or top of the shoe, leav- 
ing the overlapping portion of the vamp to 
draw well down around the ankle. 

Service was made, and the corporation re- 
spondents appeared and filed an answer, set- 
ting up certain defences to the effect follow- 
ing: 1. They admit that the original and re- 
issued patents were issued, and that the com- 
plainant became the owner of the invention. 
2. They admit the license, and that they are 
largely engaged in the manufacture and sale 
of rubber goods of all kinds, including fom- 
different kinds of rubber and cloth overshoes, 
designated by the names set forth in the an- 
swer. 3. They allege that they were the 
first to introduce rubber and doth overshoes 
into public use, Saving the peculiarity of con- 
struction which resides in connecting the 
vamp with the hind quarter by a folding 
flap, which dispenses with an open seam and 
allows the foot to be easily inserted in the 
shoe, so as to prevent the admission of snow 
or water when the shoe is on the fbot, and 
buckled. 4. That the manufacture of shoes 
containing that peculiarity is secured to the 
several persons named in the answer by the 
letters patent therein described, under aU of 
which patents they hold the exclusive li- 
cense. 5. They admit that they procm-ed the 
license of the complainant, denominated "Ex- 
hibit A," and contend that they still have the 
right imder it to practice the invention upon 
paying tiie stipulated royalty. 6. That the 
complamant licensed the company named in 
the answer to practice the invention in viola- 
tion of the license and agreement they made 
with the respondents. 7. That the shoes they 
manufactm-e, called in the answer Monitor 
shoes, do not contain or embody the inven- 
tion described in the reissued patent 8. 
They deny that they have ever, since the 
date of the agreement referred to, manufac- 
tm-ed or sold any shoes which contain or em- 
body the patented invention, but allege that, 
if they have, they are ready and willing and 
offer to pay the stipulated royalty. 

Questions admitted need not be discussed, 
w^hich is all that need be said in respect to 
the reissue and ownership of the patent. 
Nor is there any substantial controversy in 
respect to the natm-e and character of the 
patented improvement Beyond all doubt it 
consists of an improved shoe, in which the 
front or vamp overlaps the quarter or back 
portion of the upper on both sides, and has 
the overlapping portions of the vamp con- 
nected together around the quarter by a 
strap, buckle or thong, extending from one 
portion of the vamp, around the heel or 
ankle, to the vamp on the other side, thus 
fastening the two overlapping sides of the 
vamp secm-ely- together. Both sides admit 
the utility of the invention, and, inasmuch as 
the answer of the respondents does not deny 
that the complainant is the original and first 
inventor of the improvement, the prima facie 
presumption in that regard is sufficienc to en- 
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title the eomplainant to a deci-ee, omless the 
respondents have established some one or 
more of the defences set up in the answer. 
They admit that they procured a license of 
the complainant, as alleged in the bill of 
complaint, and the proofs show beyond all 
doubt that they have smce repudiated it, and 
refused to comply with its terms and condi- 
tions. Licensees, if they fulfil the stipula- 
tions of their licenses, are entitled to practise 
the invention, within the terms and condi- 
tions of the instrument, to the extent of the 
authority conferred, without question or im- 
pediment by the owner of the patent. Doubt 
upon that subject cannot be entertained; but 
if they refuse to perform on their part, and 
repudiate the license, they may be treated by 
the owner of the patent, at his election, as in- 
fi'ingei's. He may have his remedy -by suit 
upon the license, in case they have repudi- 
ated the license, or he may elect to ti-eat 
them in future as infringers of his exclusive 
rights under the patent. Being infringers, 
they cannot set up the license in defence of a 
suit, any more than if they had never pos- 
sessed any such authority. Curt Pat. [3d 
Ed.] §317; Brooks V. Stolley [supra]; Wood- 
worth V. Weed [Case No. 18,022]; Woodworth 
V. Cook [Id. 18,011]; Crossiey v. Dixon, 10 H. 
Tj. Cas. 304; L,awes v. Purser, 38 Eng. LaAV 
& Ea- 50; Cutler v. Bower, 11 Q. B. (N. S.) 
» 9S6; Kinsman v. Parkhm-st, 18 Sow. [59 U. S.] 
293, Viewed in the light of the preceding au- 
thorities it is imdoubted law, that the pat- 
entee may tceat the license which he gave to 
the respondents as forfeited, and may pro- 
ceed against the persons who held the license 
as infringers, just as if they never had any 
such license. Persons who had a license, and 
have repudiated it, stand in no better condi- 
tion than persons who never had any such 
authority; nor will a license, after it has 
been repudiated by the holder, avail him to 
any extent as a defence in a suit for infringe- 
ment. 

Tested by these suggestions, it Is clear that 
nothing remains to be considered, excent the 
question of infringement. Much discussion 
of that question is quite unnecessary, as it is 
obvious, from comparison of the alleged in- 
fringing exhibit with the exhibit of the com- 
plainant, that the charge of infringement is 
fully sustained. Attempt is made "in ai-gu- 
ment to show that the shoe manufactured by 
the respondents, called the Monitor shoe, 
does not infringe the patented improvement, 
but the com-t is entirely of a diffei-ent opin- 
ion. Suffice it to say, without entering more 
into details, that the complainant is entitled 
to relief as prayed in the biU of complaint 

Decree in favor of complainant for an ac- 
count, and for an injunction. 
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COHN v. UNITED STATES CORSET CO 
et al. 

m, Blatchf. 225; ^ 1 Ban. & A. 340; 6 0. G. 
2o9J 

Circuit Court, S. D. New York. June 20, 1874.' 

Patents—" Coesets"— Validity— Pkiob Publica- 
tion. 

.^•..^^ejetters patent granted to Moritz Cohn, 
April loth, 18(3 [numbered 137,893], for aii 

improvement in corsets," the claim of which 
IS A corset having the pockets for the re- 
ception of the bones formed in the weaving, 
and varying in length relatively to each other, 
as desired, substantially in the manner and for 
the purpose set forth," are void, because the 
invention set forth therein was previonslv de- 
scribed m a publication printed in England, 
bemg a provisional specification left bv John 
Henry Johnson at the office of the commis- 
sioner of patents, with his petition, on the 20th 
of January, 1854. 

2. A prior printed publication, in order to in- 
yahdate a subsequent patent, must describe 
the thing claimed by such patent, and must do 
so in a manner so distinct and clear as to 
leave no reasonable doubt that the thing de- 
scribed is the same. 

3. The patent to Cohn claims, that the cor- 
set, to be his corset, must not only have the 
pockets stopped and finished off in the weaving, 
but must have them varying in length relative- 
ly to each other, as desired, each pocket start- 
ing from one edge of the fabric and running 
towards the other, but stopping short of it at 
a point predetermined as the point at which 
the end of the bone to be inserted in that 
pocket is to be located, according to tbe 
shape to be given to the corset. Johnson's 
provisional specification describes the same fea- 
tures in a corset. 

4. The fact that a corset made in pursuance 
of Johnson's description existed, is suQiciently 
shown by such description, and it isnotneces'- 
sary to show otherwise the existence or use of 
such a corset. 

5. Nor is it necessary that Johnson's descrip- 
tion should show how the apparatus for weav- 
ing the corset should operate, to produce the 
features he describes as pertaining to his woven 
corset. 

6. If that were held to be a defect in Johnson's 
description, the specification of Cohn's patent 
would be defective in the same respect, in not 
stating the arrangement of machinery neces- 
sary to produce the features of his corset. 

[See note at end of case.] 

[In equity. Bill by Moritz Cohn against 
the United States Corset Company for relief 
for infringement of lettei-s patent No. 137,- 
893, granted to eomplainant April 15, 1873, 
for an improvement in corsets.] 

Ghai-les M. KeUer, for plaintiff. 
George Gifford and William 0. Witter, for 
defendants. 



BLATOHFOilD, Disfa-ict Judge. This suit 
is brought on letters patent granted to the 
plaintife, April 15th, 1873, for an "improve- 



^ [Reported by Hon. Samuel .Blatchf ord, Dis- 
trict Judge, and here reprinted by permission.] 

^pAffirmed by Supreme Court in Cohn v. U. 
S. Corset Co., 93 U. S. 306.] 
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ment iix corsets." The specification of tbe 
patent says: "Previous to my invention it 
lias been customary, in the manufactm-e of 
corsets, to weave the material mth podiet- 
lilie openings or passages running through 
from edge to edge, or all stopped and fin- 
ished off at a uniform distance from the 
edge, and adapted to receive the hones, 
T\'hich are inserted to stay the woven fabric, 
and which serve as braces to give shape to 
and support the figure of the wearer. This 
method of manufactming the corsets neces- 
sarily involves a great deal of hand labor, 
and,' consequently, expense, in stitchmg up 
the ends, where they are woven with pock- 
ets running through from edge to edge, to 
hold the bones in place, or else the upper 
ends of the bones are necessarUy all located- 
at a uniform distance from the edge, result- 
ing in a less perfectly shaped, corset than is 
produced by following out my invention. I 
propose, by my invention, to overcome the 
objections just named, and produce a corset 
in which the location or position of the bone& 
endwise shall be predetermhied with the ac- 
curacv of the jacquard in the process^ of 
weaving the corset-stuff or material, while 
I at tJie same time, effect a great saving of 
labor and expense, and. give a more perfect 
shape My invention has for its main ob- 
iect, therefore, not only the production of a 
better arUde, but, also, a reduction m the 
cost of manufaotm-e; and, to these ends, my 
invention consists in having the pocket-liUe 
openings or passages, into which the bones 
are put, closed up near the end, at that point 
at which it is designed to have the end of 
each located, as will be hereinafter more 
fully set forth." The drawings then repre- 
sent two corsets. One is made according to 
the mode of manufacture stated to have been 
tiieretofore most generally practised, that is, 
with the bones secured in place endwise m 
the pockets by stitching, after the insertion 
of the bone, so as to retain the bone endwise, 
by closing up the pocket, it being, when 
woven, a passage runnhig through from edge 
to edge. "This," the specification says, "is 
in accordance with or iUusti-ates the mode 
of manufacture originally practised, and 
only departed from prior to my invention, 
as heretofore explained." The other corset 
represented in the drawings is one made ac- 
cording to the plan of the patentee. The 
specification states, that, instead of having 
the woven fabric of the corset made with 
pocket-like openings or passages running 
through from edge to edge, or up to a um- 
form distance from the edge, the patentee 
proposes to have such woven fabric "woven, 
with pockets or passages which extend from 
one edge of the fabric toward the other, but 
stop short of the latteu at such point or lo- 
cality as is predetermined for the location 
of the end of each bone, according to the 
design or shape to be given., to the corset, as 
shown." It also- states, that the fabric is 
woven- with the pockets extending from one 
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edge of the fabric towards the other edge 
as far as certain, points which are not at 
uniform distances from either edge; that 
from those points out to the latter edge the 
fabric is woven solid or without any pas- 
sages; that the bone& are made of the prop^ 
er length, and are inserted at the open end& 
of the pockets; and that, after their inser- 
tion, the bones are pushed home to the bot- 
toms of their respective pockets, and the 
mouths or open ends of the pockets are then 
closed up by the stitching and binding of 
the edge, and the perfect retention of the 
bones is thus effected. The specification pro- 
ceeds- "It wiU be understood, that, by form- 
ing the corset as desci-ibed, with pockets^ 
closed at one end, and weaving in such pock- 
ets of vaiying lengths, I am enabled to de- 
termine, in the manufacture of the corset- 
fabric, the precise points to which the sub- 
sequently inserted bones shall extend, and 
thus pattern any number of corsets exactly 
alike, and to the most desirable model. Cor- 
sets made according to my improved plan, 
it will be seen, can be made to a perfect and 
regular pattern, will be more desu-able m 
appearance, and can be produced at less 
cost than those made according to the mode 
of manufactm-e practised previous to my in- 
vention. I am aware of, and do not claim, 
a woven corset with the pockets stopped and 
finished off at a uniform distance from the 
edge. I am also aware of, and do not claim, 
a hand-made corset with pockets of vary- 
ing lengths stitched on." The claim is in 
these words: "A Sorset having the pockets 
for the reception of the bones formed in the 
weaving, and varying in length relatively to 
each other, as desired, substantially m the 
manner and, for the pm-pose set forth." 

The appUcation for the patent was made 
on the 30th of January, 1873. In the speci- 
fication originally presented there was ^no 
recognition of the fact, that, prior to the 
plaintirs invention, it had been customary, 
in the manufactm-e of corsets, to weave the 
material with pocket-like openings or pas- 
sages stopped and finished off at a uniform 
distance fi-om the edge; and it was stated, in 
such specification, that it had always, been 
necessary to insert the bones in pocQiet-like 
openings or passages running through from 
edge to edge, and then to secure each bone 
endwise by sewing. Such specification pro- 
ceeded on the assertion that the plaintiff was 
the first person who stopped or finished off 
by weaving the bone pockets which had 
before been woven to run thi'ough fi-om edge 
to edge, and the first person who thus dis. 
pensea with the operation of fastening end^ 
wise by stitchmg the bones in such bone- 
pockets, and,- the first person who, by the pro- 
cess of weaving, dosed up sudi bone-pockets 
at the place where the end, of the inserted 
bone was to be located. The daim applied 
for, on such, specification, was a< claim to "a 
corset woven with the pockets for the bones 
closed, at one end^ substantially as an.d for 
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tlie purpose set for Hi." On the 26tli of Feb- 
ruaiy, 1873, the application was rejected, on 
the gi-ound that it had been anticipated by 
what was stated to be "English patent No. 
143, of 1S54." Tills reference was to a "pro- 
visional specification left by John Heniy 
Johnson at the oflace of the commissioners of 
patents, with his petition, on the 20th Janu- 
sary, 1854," which says: "This invention re- 
ceived provisional protection, but notice to 
proceed with the application for letters pat- 
ent was not given within the time prescribed 
by the act." The invention is called, in such 
provisional specification, an "invention for 
improvements in the manufacture of stays 
or corsets," and is therein stated to have 
been communicated to Johnson by Adolphe 
Georges Geresme, of Paris, in the empire of 
France, manufactm-er. The entire text of 
such provisional specification is in these 
words: "This invention relates to the manu- 
facture of what are known as woven corsets, 
and consists in the employment of the jac- 
guards in the loom, one of which effects the 
shape or contour of the corset, and the other 
the formation of the double portions or slots 
for the inti'oduction of the whale-bones. 
These slots or double portions are made 
simultaneously with the single parts of the 
corset, and, in place of being terminated in 
a point, they are finished square off, and at 
any required length in the .corset, instead of 
always running the entire length, as is usu- 
ally the case in woven corsets. When the 
corset is taken from th% loom, the whale- 
bones are inserted into these cases, and the 
borders are formed, thus completing the arti- 
cle, which contains all the elegance and grace- 
ful contour of sewn corsets made by manual 
labor." On the r2th of March, 1873, amend- 
ments were made in the specification and 
claim, but none which limited the scope 
claimed for the invention. On the 15th of 
March, 1873, the application was again re- 
jected. On the 25th of March, 1873, the 
claim was amended so as to read as it is 
in the patent issued, but the application was 
again rejected March 29th, 1873. On the 10th 
of April, 1873, the specification and claim 
which are found in the patent issued were 
presented, and 'the patent was, on tlie next 
day, ordered to issue. In an argument ad- 
dressed to the patent office, on behalf of the 
patentee, on the 12th of March, 1873, in 
reference to what appeai-s in the provisional 
specification of Johnson, it is said: "Prior 
to Cohn's invention, the material for corsets 
had been woven into the required shape, 
with the gussets, &c., by the action of the 
jacquard of the loom, and the openings or 
pockets for the bones were woven through 
from selvage to selvage of the stuff, each 
pocket terminating in a sort of point. As 
the selvages were cut off afterwards, the 
pockets were, of course, left open at the ends, 
necessitating the adjustment of the bones by 
hand, and their securement in the proper 
position endwise by sewing. It is a fact 
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known to all those in the corset trade, that 
all imported corsets are, and have for year& 
been, woven after this fashion. No one in 
this coimtiy has ever seen a corset with 
pockets woven of different lengths, to deter- 
mine the position of the bones endwise, and 
hold the bones in, until the making of such 
corsets by Cohn; and the presumption is, that 
no such corsets as just named were ever 
made abroad. Now, in view of these facts, 
the fan: presumption is, that what the Eng- 
lish patent cited alludes to and means is 
simply a woven corset, having the pockets, 
in lieu of closed pointedly near the selvage, 
in the old-fashioned way, stopped off square, 
at any required distance from the selvage, 
but not at different distances in one corset, 
for the pm-pose of regulating the position 
endwise of a number of bones of different 
lengths, and thus determining the design or 
figure of the corset. At any rate, no such 
thing as a corset with its pockets woven of 
various lengths is described in this very brief 
English specification, nor has any such corset 
ever come here from abroad. As it is neces- 
sary, in a fine corset, to have the bones of 
different lengths, and to have the ends of the 
bones placed at certain points in the pockets, 
it follows, that, in a corset woven as pro- 
posed in the English patent, with all the 
pockets one lejggth, the adjustment by hand, 
and securing with stitching, of many of the 
bones, would be necessary, and hence, by so 
weaving the corset, (with square bottomed 
pockets all the same length,) no particular 
advantage would be gained, and it is rea- 
sonable from this to conclude, that, for these 
reasons, what the English patentee proposed 
has never gone into practice abroad and been 
imported here. All the surrounding facts and 
circumstances, to say the least, raise a very 
sti-ong doubt as to whether this English 
specification really describes, or its author 
ever contemplated, the invention of Cohn, 
and, in view of such doubt, the applicant is 
entitled to his claim." In pursuance of the 
views set forth in this argument, the specifi- 
cation finally presented, and which is the 
one annexed to the patent, manifestly refers 
to the Johnson invention, in saying that, in 
weaving the material, the pocket-like open- 
ings or passages had before been stopped and 
finished off at a uniform distance from tlie 
edge, and then goes on to say that the woven 
fabric of the patentee's corset, in lieu of be- 
ing made with pocket-like openings or pas- 
sages running through from edge to edge, or 
up to a uniform distance from the edge, is 
to be "woven with pockets or passages which 
extend from one edge of the fabric toward 
the other, but stop short of the latter at 
such point or locality as is predetermined for 
the location of the end of each bone, according 
to the design or shape to be given to the 
corset, as shown," and then disclaims "a 
woven corset with the pockets stopped and 
finished off at a uniform distance from the 
edge," and limits the claim to pockets 
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"formed in the weaving, and Taiying in 
length relatively to each other, as desu-ed." 

The principal defence relied on in this case 
is, that the invention of the patentee is found 
in the Johnson proyisional specification, re- 
garded not as a patent, hut as a publication 
printed in England prior to the patentee's 
invention. The Johnson specification, in or- 
der to he sufficient to invalidate the plain- 
tiff's patent, must describe the thing which 
tlie plaintiff's patent claims, and must do so 
in a manner so distinct and clear as to leave 
no reasonable doubt that the thing described 
is the same. The 61st section of the act of 
July S, 1S70 (16 Stat 20S), provides, that 
where it is set up, as special matter of de- 
fence to a suit for the infringement of a 
patent, that the invention covered by it had 
been previously described in some printed 
publication, and such special matter is found 
for the defendant, judgment shall be ren- 
dered for the defendant. Therefore, this de- 
fence must be established affirmatively by 
the defendant, in order to be found for him, 
the patent having been issued and standing 
until overthrown. 

The plaintiff's patent claims, distinctly, that 
the corset, to be the plaintiff's corset, must not 
only have the pockets stopped and finished 
off in tlie weaving, but must have them vary- 
ing in length relatively to each other, as de- 
sired, each pocket starting from one edge 
of the fabric and running towards the other, 
but stopping short of it, at a point prede- 
termined as the point at which the end of 
the bone to be inserted in that pocket is to 
be located, according to the shape to be 
given to the corset. Now, while the John- 
son specification or description is brief, it 
sets fortli distinctly what it pm*ports to set 
forth in regai-d to a woven corset It sets 
forth, in that respect Hiat the shape or con- 
torn* of the corset is to be given by weaving; 
that the double portions or slots for the in- 
troduction of the whalebones are to be form- 
ed by weaving, and are to be finished square 
off, in place of being terminated in a point, 
and are to be finished off at any reciuired 
length in the corset, instead of always run- 
ning the entire length, as is usually the case 
in woven corsets; that, when the corset is 
talcen from the loom, the article is completed 
by inserting the whalebones into these cases, 
and forming the borders; and that the com- 
pleted article contains all the elegance and 
gi-aceful contour of sewn corsets made by 
manual labor. The matter in dispute is, as 
to whether Johnson describes pockets vary- 
ing in length relatively to each other, and 
each pocket stopping at a point predeter- 
mined, according to the shape designed for 
the corset, as the point where the end of the 
bone to be inserted in that pocket is to be 
located. The determination of the point whei'e 
llio end of the bone and the end of the 
pocket are to be is governed, according to 
llie plaintiff's specification, solely by the 
sliape to be given to the corset No particu- 



lar length of pocket and no particular loca- 
tion of the end of any bone, are set forth, in 
the plaintiff's specification, as giving, or con- 
ducing to give, any pai-ticular shape to the 
corset That whole matter rests in the will 
of the manufacturer. All that the plaintiff's 
specification really says is, that the patentee 
intends to stop off his pockets, by weaving, 
at any required point, and thus make them 
of any required length, and that the shape 
to be given to the corset will demand that 
the pockets be stopped off at definite points, 
to enable the bones to be the proper bones 
for such shape, and that this will require that 
the pockets in the corset shall vary in length 
relatively to each other. It was well known 
that the shape to be given to a woven corset 
demanded that the pockets should be stopped 
off at definite points, to enable the bones 
to be the proper bones for such shape; and 
it was well known that this required that thfr 
pockets in a corset should vary in length rela- 
tively to each other. This was known before- 
Ihe date of Johnson's specification; and John- 
son, in that specification, speaks of the ele- 
gance and graceful contom- of his corset nec- 
essarily implying that tis pockets and bones 
are of proper lengths to give such elegance 
and grace of contom*, and not of such lengths 
as to defeat such a result Therefore, in reali- 
ty, all that the plaintiff says, in his specifica- 
tion, is, that he intends to stop off his poclt- 
ots, by weaving, at any required point, and 
thus make them of any reqmred length. 
Johnson stops off his pockets, by weaving, 
at any required length in the corset There 
is no just foundation for the idea that John- 
son describes stopping off the pockets at a 
uniform length. It was a part of the his- 
tory of the art, at the date of Johnson's spec- 
ification, that the bones in a corset must be 
of varying lengths relatively to each other,, 
in order to suit the shape of the wearer and 
give any grace of contour, and, consequently, 
that the pockets containing the bones must 
be stopped off at varying heights m the same 
corset. No person desiring to make a sala- 
ble corset, much more, one described by John- 
son as containing "elegance and graceful con- 
tour," would, at the date of Johnson's speci- 
fication, have made the bones or the pockets 
of uniform length. Such a coraet would not 
be a corset of proper shape, or, in the lan- 
guage of one of the witnesses, would be a 
corset without a shape. When the pockets, 
prior to Johnson's specification, were woven 
the entire length, they were stopped off by 
sewing, at varying heights in the same cor- 
set, according to the vai-ying lengths assign- 
ed to tlie various bones, to produce the pre- 
determined shape of the corset When, there- 
fore, in view of such state of the art, John- 
son directs the pockets to be finished, by 
weaving, at any requh-ed length in the cor- 
set, he necessarily conveys the idea that the 
weaving can be employed to stop off the sev- 
eral poclcets at the several places where they 
had before been stopped off by sewing. In. 
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view of what there is in Johnson's specifica- 
tion, the plaintiff's patent conveys no new 
idea. It says, that each pocket is to be 
stopped, by weaving at the place where the 
eud of the bone which is to be inserted in 
such pocket is to be, and that the ends of the 
bones are not all to be at a uniform distance 
from the openings of the pockets. Johnson 
says the same thing, in saying that the slots 
are to be finished at any required length in 
the corset, when his language is read in view 
of the frtate of the art in January, 1854. 

It is urged, for the plaintiff, that there is 
no evidence that such a corset as the plain- 
tiff's ever existed, made in pursuance of 
Johnson's description. But it must be as- 
sumed, from Johnson's language, that such a 
corset as he describes existed, for he speaks 
of it as a corset which contains elegance and 
graceful contour. Moreover, if the descrip- 
tion by Johnson is a sufficient description of 
the plaintiff's corset to show itSr sti-ucture in 
the particulars covered by the claim of the 
plaintiff's patent, it is not necessary to show 
otherwise the existence or use of the corset 
described by Johnson. 

It is also urged, that Johnson does not suf- 
ficiently describe how the two jacquards are 
to be arranged, so as to produce the features 
he describes as pertaining to his woven cor- 
set. It is not necessary this should have 
been described. The plaintiff, in his speci- 
fication, merely points out the features which 
exist in his woven corset, but does not de- 
scribe how the jacquard or the loom is- to 
produce those features. It must be assumed 
that Johnson and Geresme had employed 
two jacquards to produce the features John- 
son describes— one jacquard to effect the 
shape or contour of the corset, and the other 
to form the slots, Johnson says, that the 
slots "are made" simultaneously with the 
single parts of the corset, and "are finished" 
square off, that the whalebones "are insert- 
ed" into these cases, and the borders "are 
formed," and that the article thus completed 
"contains" all the elegance and graceful con- 
tour of sewn corsets made by manual labor. 
The plaintiff makes no claim, in his patent, 
to any invention in connection with the 
loom, or the jacquard, or the particular shape 
of the corset. Therefore, he describes noth- 
ing in those respects. He describes, and 
needed to describe, only the features of his 
corset, as am article. So, we are to look, in 
Johnson's specification, only for a descrip- 
tion of like features in a woven corset, and 
not for any description of any means for 
producing those features. It might, with as 
much force, be urged, that the plaintiff's 
specification does not sufficiently describe his 
invention, because it does not state Irow the 
loom and the jacquard. are to be arranged to 
produce the described features of the corset, 
but merely speaks of using; the jacquard in 
a loom. To this suggestion it is replied, that 
any weaver would know how to do that, 
when toid by the plaintiff what features 



were to exist in the corset woven; hut that 
no weaver would have known how to ar- 
range two jacquards to produce like features 
in the corset woven, when told hy Johnson 
that such features were to exist in the corset 
woven. Yet the plaintiff shows, by the tes- 
timony, thai^ after he had determined at 
what points he wished the pockets to be 
stopped off, to give the required shape to the 
corset, he ti-ied in vain, for some time, to 
make his loom and jacquard so work as to 
stop off the pockets at such points; and that 
it finally required the emploj-ment of an ex- 
perienced weaver, and a special arrangement 
of cords, needles and cards, to produce the 
desired result But, there is nothing of this 
in his specification. If Johnson's description 
is insufficient in this respect, the plaintiff's 
description is also insufficient. 

It is also insisted, that the defendants must 
prove that, at the date of Johnson's desa-ip- 
tion, a loom with two jacquards, suitable to 
produce the features required in the corset 
woven, was known to the arts; and that 
none such was known to Johnson, because 
his desci'iption declares that the invention 
consists in the employment of two jacquards, 
with the functions assigned to them respec- 
tively- But, if such employment of two jac- 
quards was invented by Geresme, it was 
known to him, and the description shows 
that It had been used, and that the described 
corset had been made by means- of it. It 
would be more proper, therefore, to say, that 
it is for the plaintiff to show that such em- 
ploj^ment of two jacquards was not known 
to Geresme, No such fact has been shown. 
On the contraiy the defendants have proved 
that they have caused corsets to be woven 
with the pockets stopped off by weaving, 
and of varying lengths in the same corset, 
by the employment of two jacquards in the 
loom, one affecting the shape or contour of 
the corset and the other the formation of the 
pockets, and the pockets l^eing made simul- 
taneously with the single parts- of the corset, 
and being finished square off. 

If the plaintiff has made an invention, it 
is in the means of producing, the features he 
describes as- belonging, to the coi*set describ- 
ed, and it is not the corset itself with those 
features. Such a corset is described by 
Johnson. 

The above views are fatal to the validity 
of the patent But I ought to say, that the 
defendants- have not established a forfeiture 
by the patentee of his- rights, as set up in the 
answei*, by his having sold his corset and al- 
lowed it to be used for more than two years 
before he applied for his. patent; nor the de- 
fence of a prior knowledge and use of the 
coirset by the Convex Weaving. Company. 
The bill must be. dismissed, with costs, 

[NOTE. On complainant's appeal the su- 
preme court aflfemed the decree herein, on the 
ground that the invention patented to the com- 
plainant was clearly described in 1854 in the 
printed publication of the Johnston (Gereame) 
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provisional specification, and the patent was 
therefore invalid. Opinion by Mr. Justice 
Sti-ong. Cohn v.U. S. Corset Co., 93 U. S. 366.] 



Case ITo. 3,970. 

COHX V. TIRGINIA FIRE & iMAHINE INS. 

CO. 

[3 Hughes, 272,]^ 

District Court, E. D. Virginia, Aug. 2, 1877. 

Action on Policy of Inscuance to Husband on 
Wife's Estate— Pleading. 

If a husband, who has insured for himself 
without mention of his wife's ownership, sues 
for damages by fire to his wife's estate, claim- 
ing an insurable interest, his declaration must 
set out his interest, and claim damages to that 
interest, or he cannot recover. 

On motion for new trial. 

HUGHES, District Judge. Oscar New- 
man insured his wife's separate property as 
Iiis own, held in his own right. The suit is 
by his assignee in bankruptcy. The policy 
describes, and the declaration demands, the 
full value of the property as "his stodc of 
groceries and liquors," "his store fixtures," 
and "his household furnitm-e, wearing ap- 
parel, pictures, and books." Nothing what- 
ever is said in the policy, nothing in the 
declaration, of his interest in that property 
contingent upon the death of his wife and 
children, or of the interest he had as hus- 
band in the use of the property named. He 
did not insure the right of user which he 
had in the property. That right of using 
was an insurable interest, but it was not in- 
sured by description, and it must have been 
specifically insm-ed by description to entitle 
him to recover damage from the loss of it, in 
the event of the desti'uction of the property 
by fire; just as the insurance of a ship does 
not per se insure the cargo and fi'eight. 
And even after insuring the specific interest 
by name (if that had been done), the dec- 
laration should have demanded his loss from 
tlie destruction of that specific right to use, 
to entitle the insui'ed to recover. You can- 
not recover the loss of a cargo under a pol- 
icy which merely insures the ship, or un- 
der a declaration vrhich only demands dam- 
ages from the loss of the ship. It is clear 
in this case that the jury found that New- 
man's loss was from his loss of the right to 
use the property; and as that right was not 
insured by the policy, nor demanded by the 
declai-ation, the verdict was against the law 
and the evidence, and must be set aside. 
An order will be made to that effect, witli- 
out prejudice to the plaintiff's right to amend 
his declaration if he should think proper. 
If there had been positive proof of the ex- 
istence of property in Newman's place ot 
business belonging to himself, and not em- 
braced in the wife's separate property; and 
if at the ti-ial the existence of such property 

^ PReported by Hon..Bobert "W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 
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had been shown in the evidence, and relied 
upon in the argument, there' would have 
been some basis for the verdict of the jmy. 
But as it is clear to me that the verdict was 
not founded upon such a fact or claim, for 
that reason also the vei-dict should be set 
aside. 
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Case :Wo- S,970a. 

In re COLCORD. 

[2 Hask. 455.] ^ 

District Court, D. Maine. Dec, 1880. 

Bankkuptoy — Books of Accoost— Sale op Part- 
nership Assets — Book Entries. 

1. The want of proper firm books of account 
will bar a partner in a firm of tradesmen of 
his discharge in bankruptcy. 

2. The sale of firm assets to a new firm com- 
posed of the same members and one other, 
without any entry of the transaction upon the 
books of the old firm, is in violation of the 
law requiring tradesmen to keep proper hooks 
of account. 

In bankruptcy. Petition by one member of 
a firm of tradesmen for his discharge. A 
firm creditor objected because the firm did 
not keep proper books of account. 

P. S. Nickerson, for petitioner. 
George P. Holmes and Almon A. Strout, 
for objecting creditor. 

FOX, District Judge. Oassius O. Roberts, 
one of this fii'm, having petitioned for his 
discharge, Loring B. Small, one of the firm 
creditors, has appeared in opposition there- 
to, on the ground that from Nov. 4, 1870, to 
April 15, 1871, the firm did not keep proper 
books of account. The firm failed in the 
fall of 1870. having before that been engaged 
in ship-building at Stockton, in this state, 
at the same time cari-ying on business as 
traders in their store at that place. About 
the time of tJie failure, they -formed a new 
copartnership with one S. L. Hall, which car- 

^ Pieported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 
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ried on the business of the store as before 
under the old style of Colcord, Berry & Co. 

It is conceded that, up to the time of the 
failure, the firm complied with the require- 
ments of the banki'upt act by keeping the 
proper books; but, after that time, they did 
not keep any cash book, nor did they enter 
on their journal, or any other book, the 
transfer of the stock to the new firm, or in 
any way refer thereto. 

An examination of the books of the old 
fii'm nowhere discloses this ti-ansfer of the 
stock, or that anything was paid therefor 
by the new firm; the business was contin- 
ued until February or March by the new 
firm, which made purchases of groceries 
from W. H. Kinsman, that, with most of the 
old stock, was disposed of to the men who 
were employed in finishing two vessels then 
on the stocks belonging to the old firm, but 
mortgaged to Kinsman. Some portion of 
the old stock was retailed by the new firm 
to other parties. When the workmen ren- 
dered in their accounts of their labor on the 
vessels, they were credited with the amounts 
on the books of the old firm, and were char- 
ged with the goods received by them in part 
payment from the new firm. A day book 
and ledger are the only account books 
shown to have been kept by the new firm; 
neither is produced, and the court is not 
advised as to the entries made thereon, and 
cannot presume that they fulfilled the re- 
quirements of the act in this behalf. 

The amount of the goods turned over to 
the new firm by the old is stated by the 
bankrupt to have been about ?2,000; the en- 
tire omission of any reference to this ti*ans- 
action on the books of the firm, and of any 
account with the new firm arising there- 
from, in the opinion of the court, requires 
the refusal of the bankrupt's discharge. The 
books afford no information upon this sub- 
ject to the assignees or creditors, either that 
there was a sale of the stock to the new firm, 
or what amount was paid therefor, or how 
much remained due and unpaid on this ac- 
count when the firm went into bankruptcy; 
upon this whole proceeding, the books are 
silent. 

Roberts testifies that when the new firm 
was formed, the old firm was deeply indebt- 
ed to Hall, the incoming partner; that when 
the business of the new firm was wound up, 
the old firm had a settlement with the new 
and were still largely in debt to Hall. Of 
all this, so far as the court is informed, the 
books of the old firm make no disclosure, 
and there is nothing to be found therein 
which can in any way aid the assignees in 
determining for what sum the old stock 
was disposed of to the new firm, and how 
much has been paid, or to whom or what ac- 
count. 

This case, therefore, in this respect, is simi- 
lar to that of In re Tyler [Case No. 14,305], 
and for this cause the court is compelled to 
deny the discharge. 
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Case -No. S,972. 

The COLDSTREAM. 

[4 Sawy. 172.] * 

District Court, D. California. Jan. 20, 1S77. 

Master's Liabihtit fok Debts Contkaoted bt 
Grew. 

Where the master was arrested for certain 
debts contracted by his crew, which by their 
authority he paid: Held, that he was entitled 
to deduct the amounts so paid from their 
Wages, but not the costs incident to the arrest. 

In admiralty. 

C. T. Botts and D. T. Sullivan, for libel- 
lant. 
Clark Chm'chin, for claimant. 

HOFFMAN, District Judge. The only ques- 
tion in this case is, whether the master paid 
a debt contracted by the libellant, a mariner 
on board the vessel, by the authority of the 
latter. The libellant denies that he author- 
ized the master to pay the bill. He asserts 
that Wallach Brothers (the creditors) were 
his friends, and that they had given him a 
credit untU. his retm-n to Sydney, on receiving 
from him a watch and chain as seem*ity. 

The master testified in the most positive 
manner that Timmer authorized him to pay 
the bin, and in this he is corroboi'ated by 
both his mates, who appear to have no inter- 
est in the controversy. 

The preponderance of testimony is thus 
clearly in favor of the master, and this con- 
clusion is strengthened by other circumstan- 
ces which seem to have some significance. 

It is not denied that the master was ar- 
rested at the suit of Wallach Brothers, for 
the debt due by Timmer, and for other debts 
conti-acted by the mates; that he paid those 
debts is also undisputed. If Timmer had, as 
he says, arranged for a credit with Wallach, 
by pledging his watch and chain, the conduct 
of the latter in arresting the captain and in- 
sisting upon payment was fraudulent and dis- 
honest. It was also irrational; for how 
could they have expected that the demand 
would be complied with, when they had 
given a credit and retained in their posses- 
sion a valuable pledge. Again, the libellant 
could not have been ignorant of the captain's 
aiTcst, of the nature of the demand made up- 
on him, and of the fact of his payment 
And yet he does not appeal to have men- 
tioned to any one that Wallach Brothers held 
his watch and chain, and that their enforce- 
ment of their demand was a breach of their 

* [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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contract with him; nor does be seem to have 
made the slightest attempt to recover his 
watch and chain, or to have given any ex- 
pression to his surprise and indignation at 
the gross breach of faith committed by Wal- 
lach Brothers, tvhom he styles his friends. 
The story of the pledge is told by him for the 
first time, so far as appears, when testift^ing 
in his own behalf. 

Under tlie proofs I feel compelled to reject 
it His claim is at best a technical one. He 
admits his indebtedness to Wallach Brothers. 
It is not denied that the master paid it. 
Whether he authorized the master to do so or 
not, he ought not now to refuse to reimbm-se 
him. The only justification for doing so 
which he can honestly set up, is the fact that 
he has parted with a valuable security, which 
the creditor still retains. For the reasons 
given above I reject this story; but even if 
It be true, his total silence with regard to it, 
after he linew the debt had been paid by the 
master, and his failure to make any attempt 
to recover it, can scarcely be reconciled with 
fair dealing. He has at aU events put it in 
his power, if he prevails in this suit, to per- 
petrate a fraud; for on his retm'n to Sydney 
he can recover his pledge, and thus entirely 
evade the payment of his debt 

I think the master is entitled to deduct the 
amount of Timmer's debt paid by him, but 
not the costs incident to his ai-rest Timmer 
did not cause the suit to be brought. It is 
not pretended that he authorized the master 
to pay any portion of the costs of the pro- 
ceedhig. If , as I must presume, the law of 
Austi'alia is the same as om- own, the mas- 
ter was not liable for debts contracted hy his 
crew. If he has chosen to pay the costs of 
the suit rather than submit to the delay of 
defending it, he has done so in his own in- 
terest and that of the ship. He has no right 
to charge the libellant with any portion of 
the moneys so paid, any more than he would 
be entitled to charge him with the expense 
of defending the suit if he had seen fit to ao 
so. 

A decree will be entered in accordance with 
this opinion. 



Case "No. 2,973. 

Ex parte COLE. 

[1 McCrary, 405.] ^ 

Circuit Court D. Iowa. Get, 1879. 

Officeks op Court — Power op Court Over — 
Attorneys at Law — Suspension — Disbarment 
— Unfitness — How Shown — Inciting Client 
TO Attack the Court — Partioulaeitt not Re- 
quired— The Intent and Attempt Sufficient 
— Privileged Communications— Attorney and 
Client— Communications between Client and 
Attorney — Ijiproper Proposal to Influence 
Judge— Attempt to Secure Pledges in Favor 
of Client. 

1. All courts possess an inherentpower of con- 
trol over all their officials, including attorneys, 

* ^Reported by Hon, George W. McCrary, Cir- 
cuit Judge, and here reprinted by permission.] 
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and these officers are liable to be attached for 
contempt and punished, by fine or imprison- 
ment, for misconduct, and all except the mar- 
shal are liable to be removed from office by the 
court, for sufficient reason and on proper show- 
ing, 

2. An attorney may be suspended or dis- 
barred for any matter or thing, whether suffi- 
cient to constitute a criminal offense, or cre- 
ate a civil liability, or not, if it shows that he 
is unfit to be permitted to practice in the courts 
as one of their officers. 

3. This unfitness may be shown by proof of 
crime, or of bad moral character, or of spe- 
cific acts done by an attorney in the course of 
his practice, which show him to be unfit to 
be trusted. 

4. An information charging an attorney with 
inciting and encouraging his clients, who were 
parties to a pending litigation, to influence im- 
properly the judicial action of the court in such 
litigation, by newspaper publications and print- 
ed circulars, disparaging the judicial conduct 
of the court, with intent to intimidate the 
judges in their action, held good on demurrer. 

5. In such an information the precise mode 
by which the attorney conveyed suggestions to 
his client, whether by letter, direct oral conver- 
sation, or by a message sent through a third 
person, need not be stated. 

6. It is not necessary in such an information 
to aver that the publications suggested by the 
attorney were in fact made by the client. The 
offense is complete when the suggestion is made 
in earnest to a party likely to act on it. 

7. Such an information is not to be held bad 
on demurrer upon the ground that the sugges- 
tion being one made to a client concerning a 
matter in suit, is a privileged communication. 

S. Short of an attempt to pervert justice by 
bringing to bear on the judge who is to decide, 
influences of corruption, intimidation, or the 
improper weight of personal influence, in a 
secret and unjustifiable manner, a very large 
latitude is permissible to the lawyer in discuss- 
ing the means of successfully asserting the 
rights of the client. And this privilege extends 
to the discussion of the fitness of the judge be- 
fore whom the case may come, to try it, and the 
peculiar influences which may work on his 
mind to favor one side or the other of the con- 
troversy. 

9. A proposition by a lawyer in a letter to 
his client, that he will visit with his family 
the family of the judge, and while an honored 
guest will avail himself of the freedom of con- 
versation, to seek to commit the judge to the 
expression of opinions favorable to his client, 
should exclude him from practice in the courts 
and from the confidence of the judge. 

10, A proposition by a lawyer in a letter to 
his client, that he will control newspapers and 
induce them to attack the judge, is evidence of 
a purpose on the nart of such attorney to im- 
properly influence the judicial action of the 
judge, 

U. An allegation in an information against 
an -attorney, that, when the appointment of two 
different persons at different times as receiver 
of a railroad was under consideration, he en- 
deavored to secure from them, as a condition 
to his consent to their appointment, a secret 
promise that each of them would, if made re- 
ceiver, appoint one Pickering general manager 
of Hie road, and one Atherton to some other 
place in its business, Jidd insufficient to war- 
rant disbarment, in the absence of an alle- 
gation that the persons named were unfit, or 
that the pledge was not sought in the interest 
of his client. 

A committee of the Iowa Bar Association 
presented to the com*t an information against 
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C. C. Cole, making certain chai-ges of unpro- 
fessional conduct against liim, and praying 
his disbarment To this information a de- 
mm-rer was interposed. The hearing on the 
demui-rer "was before ilr. Justice MILLER, 
who states in his opinion the substance of 
the allegations of the information. 

[For the determination of a motion to at- 
tach li. L. Ashhurst and I. M. Gate for refusal 
to answer certain questions, see Case No. 
2,975.] 

James T. Lane, R. H. Gillmore, and oth- 
ers, for prosecution. 

Mr. Cummings and IMx. Lehman, for de- 
fense. 

MILLER, Circuit Justice. The proceeding 
against the respondent in this case is nei- 
ther an indictment nor information for an 
offense against the a'iminal code, of the state 
or of the United States. The matters with 
which he is charged are not made an offense 
by any act of congress, and this court pos- 
sesses no power to try a man for any crime 
or misdemeanor at common law. It is not, 
therefore, a prosecution for any crime or mis- 
demeanor known to the law. But all com-ts 
possess an inherent power of conti"ol over 
their own officers. Some of these officers are 
of tiie court's appointment, others receive 
their appointments from different som-ees. 
In this coui"t the clerk is appointed by the 
court, or one of its members; so are certain 
examiners, masters, commissioners, etc. The 
marshal is appointed by the president and 
senate of the United States. Attorneys and 
counselors of the com't are as much officers 
of the court as those above mentioned. Their 
office is conferred by the com't by an order 
admitting them to practice in the court. AH 
of these officers are liable to be attached for 
contempt and punished by fine and impris- 
onment for disobeying an order of the court 
properly made, or for any other act or mis- 
conduct connected with their office disre- 
spectful to the court or prejudicial to the ad- 
ministration of justice. They are all, except 
the marshal, liable to be removed from office 
by the com-t for sufficient reason and on 
proper showing. 

This reason and this showing is not neces- 
sarily limited to a-iminal offenses or to an 
act which would create a civil liability. In 
the case of an attorney of the court, he may 
. be removed from his office of attorney abso- 
lutely or for a limited period of time, or in 
the common phrase, may be suspended or 
disbarred for any matter or thing proved 
against him which shows that he is unfit to 
be permitted to practice in the courts as one of 
their officers. This unfitness may be shown 
by his guilt of a crime, as theft, mm-der, hnx- 
glary. It may also be shown by proof of 
such bad moral character as is inconsistent 
with such an honorable office. It may be 
shown by specific acts done in connection 
with his business in the court or out of it, 



if it be in the practice of the duties of an at- 
torney, which may show him unfit to bo 
tiiisted as such, but which are short of any 
criminal offense. The respondent in this 
case is proceeded against for such miscon- 
duct, and the object is to disbar him. 

He is not proceeded against for a ci'ime or 
misdemeanor under any act of congress; and 
he is not proceeded against for mere con- 
tempt of com't. If it was the latter, it would 
fail, for the act of congress (Rev. St § 725) 
forbids pimishment by comrt for any con- 
tempt not committed in its presence. The 
charges on which it is proposed to disbar 
the respondent are divided into four separate 
paragraphs, to each of which a demurrer, 
which may be treated as the exception of 
the civil law, is filed; and I am called on 
to determine whethei' all of these paragraphs, 
or how many of them, are sufficient in law 
to require him to answer the rule served on 
him to do so. 

The first paragraph reads as follows: 
"And in pm'suance of the said appointment 
and by virtue thereof, the said committee 
of the Iowa State Bar Association do hereby 
charge that the said O. C. Cole, having been 
admitted to practice in the said United States 
circuit com't for the disti'ict of Iowa, and be- 
ing an attorney of the said eom*t and an offi- 
cer thereof, did during the year A. D. 1877 
willfully violate his duties as an attorney of 
said circuit comrt in a suit depending in said 
court wherein the Farmers' Loan and Trust 
Company, ti'ustee, was the plaintiff, and the 
Genti'al Railroad Company of Iowa and oth- 
ers were defendants, for the foreclosm*e of 
a mortgage on the said Central Railroad of 
Iowa, for that heretofore, to wit, on the 
twenty-sixth day of April, A. D. 1877, and at 
sundry times both before and after said date, 
he did willfully and in violation of his du- 
ties as an attorney of said court, incite and 
encourage R. L. Ashhm-st and Isaac M. Cate, 
persons interested in said suit, to influence 
improperly the judicial action of the said 
cotu't in said suit, and particulai'ly the ju- 
dicial action in said suit of the Hon. John F. 
Dillon, one of the judges of said com*t by 
the publication in the newspapers published 
in the state of Iowa and other states, and in 
printed circulars, of articles designed and in- 
tended to disparage the judicial conduct in 
said suit of the judges of the said coin-t, 
and to intimidate them in their judicial ac- 
tion in said suit; and particularly to influ- 
ence and control improperly and wrongfully 
the judicial action in said suit of the Hon. 
John F. Dillon, one of the judges of the 
com-t, by the publication in the newspapers 
aforesaid and in printed circulars, of arti- 
cles accusing the said Dillon of improper mo- 
tives in his judicial action in said suit, and 
of pai'tiality in his judgments therein, and of 
warping the law for friendly and other per- 
sonal considerations, he, the said O. C. Cole, 
then and there well knowing the said impu- 
tations against the said DiUon to be unti'ue." 
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I ram of opinion tbat if respondent did what 
is liere charged against liim, lie sliould no 
longer lie trusted as an officer of this cotU't 
to aid in the administi*ation of justice. 

Divested of legal verbiage, and put in plain 
English, the charge is that he suggested, ad- 
vised and incited his clients, parties to an 
important suit in this com*t, being at a dis- 
tance from this state, to influence the action 
of the court by intimidation applied to its 
members, by publications in the newspapers 
and printed circulars; that the piu'pose was 
to influence them improperly in their judicial 
action in that suit— and especially that they 
were advised and incited to thus influence 
the action of Judge Dillon, one of the judges 
of the com't, by publications in the newspa- 
pers of an abusive character, impeaching his 
motives and charging him with partiality 
and warping the law for personal consid- 
erations. I will not stop here to argue the 
question whether this is a legitimate mode 
of furnishing reasons to a judge for his de- 
cision, nor do I think it necessary to consider 
whether such a mode of winning a judgnient 
is one which a coui't can tolerate in its own 
ofdcers. 

I am not now considering the right of the 
newspaper press to discuss for itself the con- 
duct of the judges, in court or out of it, nor 
the right of any individual to criticise the 
acts and judgments of the com't. This is a 
case of an attorney of the court, employed 
to conduct a suit pending in that court, who 
advises his client in advance of the hearing 
of tlie case or motion in hand, urging his 
client to endeavor to procure a decision in 
his favor, by exciting the fears of the judge 
by the terrorism of newspaper attacks and 
abusive circulars, under the expectation that 
rather than endure then* repetition the judge 
will secure repose by a favorable decision. 
It is not criticism after the act that is in- 
tended. It is threat for the future. 

Ir is my opinion that no lawyer who will 
advise this as a means of securing a judg- 
ment or order or decree of a court should be 
permitted to practice in that com't. Objec- 
tions are taken to this paragraph aside from 
the nature of the matters charged. 

1 It is said that it is not sufficiently spe- 
cific as to tlie manner or means, by what 
word, act or letter, respondent made the sug- 
gestions to Ills clients which are complained 
of. The objection thus stated, whether 
made to an indictment or information or a 
plea in a civil action, is to be governed by 
the same iiile, namely: It is sufficient to 
inform the defendant of the matter with 
which he is charged, and enable him to 
make answer as to his guilt or innocence 
of the charge. The thing here charged is 
the effort to induce his clients, who are 
named— Ashhurst and Gate— to publish arti- 
cles in the newspapers and cu'culars calcu- 
lated to intimidate and otherwise improp- 
erly influence tbe judges in their judicial ac- 
tion. That is sufficiently specific. If he did 



this, he knows it. If he did not, he knows 
it and can deny it. I do not see that the 
precise mode by which he conveyed these 
suggestions to Ashhiu-st and Gate, is either 
a pai-t of the act of inciting them to do it 
or necessary to the description of the of- 
fense or to enable the defendant to answer 
the ehax'ge. In point of fact the prosecution 
may not know whether it was done by letter 
or by du'ect oral conversation or by message 
sent through a third person. They may be 
dependent on the powers of the court to pro- 
duce this evidence for the first time to them- 
selves as well as to the court. But respond- 
ent certainly knows whether he ever repre- 
sented, suggested or incited them to do this 
thing or not. If he did, he must also know 
how it was done. If he did not, he can 
safely answer by a denial. It is no part of 
any system of pleadings in any class of cases 
that all the evidence to support a charge df 
misconduct must be set out in the indict- 
ment, information or complaint. 

2. It is said that there is no averment that 
Ashhurst or Gate ever made any such publi- 
cation, and that the unexecuted suggestions 
of respondent can form no ground of re- 
moval. It is proper to repeat here that the 
respondent is not proceeded against for a 
criminal offense. It may also be conceded 
that he cannot be disbarred for the thoughts 
of his mind uncommunicated to others. The 
influence of respondent's conduct; in endeav- 
oring to stimulate his clients to use wicked 
and improper means of influencing the 
judges in their favor on the question of his 
fitness to occupy the place of an officer of 
the court to aid in administering justice,, 
does not depend on his success in that en- 
deavor, but upon his willingness to make- 
that suggestion and the effort to have it car- 
ried into operation. If that is his view of 
the mode in which judgments are to be won 
or orders procured, he is not fit to be a mem- 
ber of the honorable profession of lawyers. 
The act which proves this is the suggestion, 
and it is complete when the suggestioa is- 
made in earnest to a party likely to act on 
it- This act is sufficient to show the prin- 
ciples which govern his action in similar 
cases. 

3. A third objection is that the suggestion, 
being one made to a cUent concerning the- 
matter in suit, is a privileged communica- 
tion. This divides itself into two bx*anches.. 
The ffi'st is that it is so privileged, that in 
whatever niode the prosecutors may be able- 
to procure the evidence necessary to estab- 
lish the charge, the respondent cannot be- 
held liable civilly or criminally for so ad- 
vising his client. The reported cases mainly 
relied on are suits for libel, and whether the 
respondent, if sued by Judge Dillon for a 
libel in anything set out in this information, 
could be held civilly liable, admits of gi-ave 
doubt. As to much of it he certainly could 
not. But this is not a suit for libel. The 
proceeding is not founded on the idea of a 
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personal injury .to Judge Dillon. Its basis is 
an attempt on the part of respondent to in- 
fluence the administration of justice in a suit 
pending in court by the use of threats and 
intimidations. By raising a public scandal, 
which shall operate on the fears of the judge. 
It is an effort to organize a conspiracy to de- 
feat the ends of justice. "When called upon 
by the comt to answer for such practices in 
pain of dismissal from the bar, it is no de- 
fense to say, "I only intended to conspire 
with my clients. I did not m-ge any one but 
them to do this thing. I had a legal right to 
incite them in their own interest to frighten 
the judge until he did what they desired." 
In the other aspect of the case, namely, 
whether the persons to whom the communi- 
cations were made can be compelled to dis- 
close them on the ti'ial, it will be time enough 
to decide that question when it is raised on 
the hearing, if the proseciition shall be com- 
pelled to resort to that mode of securing the 
evidence. I am of opinion that the first 
paragraph of this information sets forth con- 
duct of the defendant, which, if true, justify 
this proceeding, and that they are sufficiently 
set forth to place respondent on his defense. 

The second paragi-aph is made up of ex- 
tracts from letters written by respondent to 
Gate and Ashhurst pending certain motions 
and efforts to get the court to proceed in exe- 
cuting a decree it had already rendered for 
the sale of the railroad, which was the result 
of the litigation. Some of these extracts, 
though censm'iously reflecting on the court, 
are, in my opinion, so far protected by the re- 
lation of client and attorney existing between 
respondent and the parties to whom they 
were written, as that, whether true or false, 
they cannot become the foundation for ex- 
pulsion from the bar. For I am very clearly 
of opinion that short of an attempt to per- 
vert justice by bringing to bear on the judge 
who is to decide, influences of corruption, in- 
timidation or the improper weight of per- 
sonal influence in a secret and tmjustifiable 
manner, a very large latitude is permissible 
to the lawyer in discussing the means of suc- 
cessfully asserting the rights of his client, 
and that this extends to the discussion of the 
fitness of the judge before whom the case 
may come, to try it, and the peculiar influ- 
ences which may work on his mind to favor 
one side or the other of the controversy. 

But thei'e are two extracts from these let- 
ters which very far transcend this right. 
They come directly within the principle I 
have laid down as applicable to the charges 
of the first paragraph. In one of these ex- 
tracts respondent ackno.wledges the receipt 
of articles of incorporation of the pm'Chasers 
of the road under the sale, which, it seems, 
required the approval of the court, and in re- 
ply, he says: "I have yours of the twenty- 
third also with the ai'tides of incorporation 
inclosed. I am not a sufficient railroad man 
to be enabled to criticise with any judgment 
or sagacity. So far as I am able to judge, 



they are without objection, and I have no 
doubt will pi'ove acceptable to the court. I 
was going to suggest to you, whether or not, 
since the approval by the court, although 
nominally a judicial act, in this case is es- 
sentially a matter of executive conduct, 
whether it would not be well for njyself and 
wife, in our vacation, to make a short visit.to 
Davenport, to Judge Dillon and family; and 
while there and before the sale, to present to 
him the articles of incorporation and discuss 
them, and get his actual approval of them be- 
fore the sale, and thus practice on our friends 
the game they have been practicing on us 
hitherto. I have no doubt I coiild get a veiy 
frank and thorough expression of his opinion 
in that way. What do you suggest in respect 
to that ? It is possible that I can go to Daven- 
port week after next," As it may become 
my duty hereafter to consider the judgment 
which ought to be pronounced, Lf respondent 
wrote this letter without sufficient excuse, I 
will not discuss it further than to say that in 
my opinion the lawyer who wUl coolly ofEer 
to his client to take his wife on a visit to the 
family of the judge— a visit which should be 
sacred to friendship alone,— and there, while 
an honored guest, to avail himself of the free- 
dom of convei-sation, which it would seem 
like rudeness in the host to forbid, and in the 
absence of the other party to the suit, to seek 
to commit the judge to the expression of 
opinions favorable to his client which are to 
govern him in the coui*t, should be excluded 
from practice in the com'ts or from the confi- 
dence of the judge. While this court has no 
control over the social relations of the judge 
and the lawyers, it has power to exclude 
such persons from the bar. The flagi-ant 
turpitude of such a proposal is not mitigated 
by the statement that it is a game— fit word 
to express it— which the other side have been 
practicing on respondent's clients. If the en- 
tire bar shall ever adopt this rule of practice, 
and the belief of the respondent that it can 
be successfully done is true, then will the 
courts of law instead of deserving the name 
of coinrts of justice, become the facile instru- 
ments of all forms of fraud and injustice. 

Another extract, which reads as follows, is 
from a letter wi'itten to Mr. Ashhurst: 
"Please confer with Mr. Gate and Mr. La- 
trobe, and see whether it is not best to re- 
new our motion at the May term and for 
you to come here and argue "it. I think it 
is, and it is not improbable, that I could con- 
trol enough of the newspapers of the state, 
in ventilating the course of the trustee, its 
attorney, and the court, to awake Judge Dil- 
lon to the idea that perhaps he had better let 
the law take its course than to further wai'p 
it for personal or friendly considerations. If 
you shall advise me of the adoption of the 
course suggested, I will see that the thorns 
in the flesh are. properly entered." I think 
this letter, if ever written, is evidence of the 
matters alleged in the first paragraph. It is 
the worst of the whole series of charges 
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against respondent As I have already shown 
that the first paragraph, if sustained by 
proof, is sufficient, it follows that this, which 
sets out with more particulars, the facts 
themselves, is also sufficient. 

The third paragraph charges that respond- 
ent falsely and libelously stated in a letter, 
written to Ashhurst, his client, that Judge 
Dillon "was partial in his judicial action in 
said suit and warped the law for personal 
and friendly considerations in said suit." As 
I have already said, it is my opinion that it 
is both the right and the duty of the counsel 
to take into his consideration the question of 
the existence of such a state of mind in the 
judge and to confer freely with his client on 
the subject And this may and often must 
be done, if done at all, by letter. There is 
no allegation in any part of this information 
that respondent ever expected or desired that 
these lette'i-s would be made public, or would 
reach the ear of Judge Dillon so as to wound 
his feelings. There is every reason, in the 
nature of the case, to believe that this was 
the last thing the respondent would have 
wished. There was, therefore, no intention- 
al offense against the judge or against deco- 
rum. It is said that the statement was false. 
I have no doubt it was erroneous; it can 
hardly be supposed that counsel as deeply in- 
terested in his case as these letters show re- 
spondent to have been, will pass a very im- 
partial judgment on the partiality of the 
judge who decides against him. Still he was 
entitled to form a judgment and communi- 
cate it to his client, and its truth or false- 
hood cannot be inquired into here. That is 
one of the class of communications between 
attorney and client which the patrons of the 
law should and must protect, for any other 
rule would work a restriction in the freedom 
of intercourse between them more injurious 
to the sound administi-ation of justice than 
the effects of any mistaken opinion or even 
false misrepresentation of the attorney. 
This paragraph is not, in my opinion, suffi- 
cient if all it states is true, to authorize ac- 
tion by the court against the respondent 

Paragraphs four and five may be consid- 
ered together. They allege that when the 
appointment of two different gentlemen at 
different times as receiver of the road was 
under consideration of the court, the re- 
spondent endeavored to procure from them, 
as a condition of his consent to their appoint- 
ment, a secret promise that each of them 
would, if made receiver, appoint one Picker- 
ing general manager of the road, and Ather- 
ton to some other place in its business. It 
is not alleged that his client's interests would 
not have been promoted by the appointment 
of Pickering and Atherton. It is a fair in- 
ference from all that is said that they very 
much desired it, and that it was solely on 
that account that respondent sought the 
pledge. Nor is it alleged that Pickering or 
Atherton were unfit persons for the places 
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for which they were suggested. The grava- 
men of the charge is, that the pledge sought 
was a secret one and that the opposite party 
in the suit would not have consented to the 
appointment of any one as receiver who had 
made such a pledge, and the court, if it had 
known of such a pledge, would not have 
made him manager. It was an attempt, say 
counsel, to deceive the court and the oppo- 
site party. I confess the action of the re- 
spondent as thus stated, does not show the 
nicest sense of professional honor. But we 
are not to expel a member of the bar of long 
practice and high standing in the profession 
because in some transaction he has in the 
interest of his client failed to come up to the 
highest standard of professional ethics. This 
standard is not fixed. It varies with the lo- 
cality, the times and the delicacy of mind of 
each member of the profession. The object 
to be attained here was one beneficial to re- 
spondent's clients. If pursued openly, it was 
a duty of the respondent to endeavor to ef- 
fect it I can see no obligation he was un- 
der to the opposite party, to reveal to them 
that his consent to the appointment of Mor- 
rill or Smith, as receiver, was conditional on 
action with regard to Pickering and Ather- 
ton, or that he had secured from either of 
them a promise to appoint them. 

The only point of slightest doubt is the 
suggestion of deceiving the court But he 
may well have supposed that the court had 
no right to make the exclusion of Pickering 
and Atherton from occupation in the busi- 
ness of the road, a condition of any man's 
appointment And if he knew they would 
do so, it may well be doubted whether he 
was bound to aid the court by telling of the 
arrangement he had made, or desired to 
make, with the receiver. I repeat, that how- 
ever a nice sense of honorable dealings with 
the com't might have prevented some men 
from seeking this secret pledge, or induced 
them, if they had obtained it, to make it 
known to the court, I am very clearly ot 
opinion that the matter as stated in these par- 
agraphs affords no sufficient ground for sus- 
pension or expulsion from practice in the 
court It is proper to add that the allega- 
tions that respondent acted corruptly in this 
matter, does not change the aspect of the 
matter unless some corrupt act is alleged. 
Indeed it is not easy to see where the coiTup- 
tion comes in. If there was any attempt to 
bribe Morrill or Smith by a pecuniary con- 
sideration, surely a matter which thus vaiied 
the whole aspect of the case should have 
been alleged. The three last paragraphs are 
insufficient. 

NOTE [from original report]. Upon the an- 
nouncement of the foregoing opinion, the re- 
spondent answered. Subsequently, before the 
final hearing, the respondent made a satisfac- 
tory acJcnowIedgment and apology: whereupon 
the proceeding was, upon motion of the commit- 
tee of the bar association, dismissed. 
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Case No. S,974. 

In re COLE. 

[1 MacA. Pat. Cas. 539.] 

Circuit Court, District of Columbia. Oct., 
1857. 

Patents — Novelty — Utilitt. 

[Where each one of the features of an im- 
provement, separately considered, stronglv re- 
sembles known things and known results, to 
which it has been assimilated, but, when con- 
sidered as a whole, the combination differs 
from each and all in the specific results of the 
parts, and accomplishes the desired result of 
manufacture with a saving of material and of 
operative force, it amounts to something more 
than "placing known means in a certain posi- 
tion;" and, if a positive benefit will result to 
the trade, the novelty of the invention should 
not be too vigorously questioned, especially as, 
if there be real patentable novelty, a refusal to 
grant the patent would work irremediable in- 
jury, and, if the combination be not substan- 
tially new, the fact of the patent will not pre- 
vent the public from using it.] 

[Appeal fi-om the commissioner of patents. 

[Application of Richard H. Cole for letters 
patent for an improved machine for making 
metallic nuts. Prom a decision of the eom- 
missionei' of patents rejecting the applica- 
tion, the applicant appeals. 

[The patent was subsequently issued to the 
applicant, October 27, 1S57, and is niimbered 
18,499.] 

Z. 0. Robbins, for appellant 

aiERRICK, Circuit Judge. The claim of 
the applicant in this case lies so close upon 
the line which divides the new from the old 
in the an-angement of machinery to produce 
a better result in manufactures; or, rather, 
to be precise, comes so neai- to the principle 
of exclusion, on account of analogous use, 
that I have found great practical difficulty 
in placing him beyond the rule of exclusion. 
And did I construe the claim he has prefer- 
red to comprehend as much as the office has 
considered it tcr comprehend, I should feel 
obliged to affirm the judgment of rejection; 
and indeed that construction is itself so far 
from um-easonable that if the recent decisions 
upon this branch of law did not wan-ant, es- 
pecially in the initiatory stages of an appli- 
cation, very lai-ge latitude for benignant in- 
terpretation, I should be fui'ther constrained 
to say that the construction placed upon the 
claim by the office was itself correct. But 
the claim, upon looking to all parts of the 
specification, may, I think, fairly be deter- 
mined to amount to a claim for an improve- 
ment in the combination of machinei-y for the 
manufactm-e of metallic nuts by a prelimi- 
nary shaping of the end of the heated metal- 
lic bar out of which the nut is to be made, 
so as to make it conform on all sides, save 
one, with the cross-section of the die box 
of the machine into which it is to be thrust 
by the punch, and this preliminary shaping 
to be furthei- effected by means of an attach- 
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ment to nut-making machines of vibrating 
jaws, to be operated and adjusted by the 
combination thei'eof in the way detailed in 
the specification, immediately in front of, 
and exactly opposite to, the mouth of the 
die box, by means of which the necessity of 
cutting off, by the punch, of more than one 
side of the nut is prevented, and all waste 
of metal from the sides of the bar is pre- 
vented, and power in operating the machine 
is saved. His invention is therefore limited 
not merely to a preliminary shaping of the 
bar by compression. This was no novelty. 
And as the claim stood and was consti-ued 
before any amendment, it was well rejected. 
Nor is the Invention limited only to a pre- 
liminary shaping in front of a die box ii-re- 
spective of the especial agency by which, 
and of the extent to which, that shaping is 
accomplished, for without that additional 
limitation it would fall withux the objection 
taken by the office of substantial identity 
with Griffith's machine. So, also, unless we 
regard the precise extent of this preliminai-y 
shaping connected with the especial bene- 
fits flowing fi-om the order of its arrange- 
ment in the process of manufactui*e, it would 
be obnoxious to the objection of analogous 
use of the vibrating Jaws in machines for 
making axes, spikes, &e., so forcibly urged in 
the written statements from the office. But 
the difference between this machine and 
Griffith's, both in the character and the ad- 
justment of the compressing agency, and the 
extent of the preliminai-y shaping— that be- 
ing effected here on all sides of the bar save 
one, and there no less than two sides, after- 
wards demanding a severing appliance— ap- 
pears to fm-nish a distinction in the result 
produced. And in the machines for axes, 
&c., the vibrating jaws, altliough used for 
proximate shaping of the particular articles, 
are not shown to be combined in the same 
way, so as to give an absolute finish to the 
shape of the article in ca-tain of its pro- 
portions at an important stage of the man- 
ufacture, nor so as to determine the precise 
amotmt of metal used; or, to vai-y the ex- 
pression, to act as an ultimate and rigorously 
exact measure of foi-m, size, and density. In 
each one of the features of the improvement, 
separately considered, there ig strong resem- 
blance to the known things and knowTi re- 
sults to which it has been assimilated; but 
when considered as a whole, the combination 
differs from each and all in the specific re- 
sult of the parts; and appearing by the unit- 
ed action to accomplish the desu;ed result of 
manufactming a uniform-sized and perfect 
nut with a saving of material and of opei-ative 
force, it amounts to something more than 
"placing known means in a certain position;*' 
the process seems thereby to be substantially 
modified and improved and the trade to have 
derived a positive benefit 

Under all the circimastances,Iam disinclined 
to question too rigorously the novelly of this 
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invention, especially wlien I consider that if 
there' be real patentable novelty in the com- 
bination, a refusal to grant a patent would 
operate iiTemediable injury; whereas, if it 
be not substantially new, the patent will not 
prevent the public from the use of the com- 
bination; but being only prima-facie evi- 
dence in his favor, a jury of the country 
could protect a party charged with infringe- 
ment upon evidence given that there is no 
novelty. Giving, then, to the applicant the 
full benefit of my doubt, as also of the most 
favorable intei-pi'etation of his claim, I am 
of opinion that there is error in the decision 
of the office. Perhaps in concluding this opin- 
ion it may be allowed that I suggest to the 
applicant to amend his specification before 
the emanation of a patent, so as to make the 
language of his claim accord imequivocally 
with the intention which I have asaibed to 
the terms used therein, 

INOTE. A patent was subsequently issued 
to the applicant, October 27, 1857, and is num- 
bered 1S,499.] 



Case "No, S,975. 

In re COLE. 

[8 Reporter, 105;^ 7 Wkly. Notes Cas. 114.] 

Circuit Court, E. D. Pennsyl rania. May 9, 1879. 

Pbactice— Commission to T.vke Testimony— Ex- 
amixatiox—Begularity— Counsel axd Client 
— pjtivileged communicatioss — perpetrating 
Crime. 

1. Where a commission to take testimony 
has issued from the court of another circuit, 
and the aid of the court in whose jurisdiction 
the witnesses reside is sought to enforce it, 
the latter court will not inquire into the regu- 
larity of the issuance of the commission before 
compelling witnesses to answer. 

2, Privileged communications between coun- 
sel and client are those which are lawful, and 
which relate to the business of the client, and 
fall within the scope of professional duty. A 
communication relating to the , perpetration of 
a crime by the counsel is not privileged. 

Motion for attachment O. 0. Cole, Esq., 
was of counsel for the Iowa Central Itailroad, 
in a suit in the circuit court of Iowa, to fore- 
close a mortgage on said road. R. L, Ash- 
hurst, Esq., was chairman of a committee of 
stockholders of the road; J. F. Cate was 
president of the said road; both the latter 
gentlemen were in frequent confidential com- 
munication with Cole, with reference to the 
litigation and matters connected therewith. 
During the case certain libellous publications 
appeared, attacking the character and mo- 
tives of [Hon. John Dillon, United States eh:- 
cuit judge for the district of Iowa] - the judge 
before whom the ■case was. Cole was char- 
ged with the authorship of said publications, 
and proceedings were had by the Iowa bar 
association for the purpose of disbarring hinS 
as intending to obstruct the coui-se of justice; 
and a commission was directed by the cir- 

* [Reprinted from 8 Reporter, 105, by permis- 
sion.] 
= [From 7 "Wkly. Notes Cas. 115.] 
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cuit court of Iowa to a commissioner in the 
eastern district of Pennsylvania, directing 
him to take testimony. Before the commis- 
sioner, Messrs. Ashhm-st and Cate refused to 
answer certain questions as to whether they 
had received certain letters from Cole, &c., 
on the groxmd that they were confidential 
communications between counsel and client. 
Attachments were then asked for. 

Cook & Lane, for the motion. 

E. G. Piatt and J. C. Bullitt, contra. 

BUTLER, Disti'ict Judge. Two questions 
were raised: 1. That the circuit court of 
Iowa had no authority to issue the commis- 
sion. 2. That the communications were priv- 
ileged. 

As to the first, I, as a judge, have no 
authorily to inquire into the jurisdiction of 
the circuit court of Iowa, or whether or not 
there is there pending a civil action. That 
court has decided that question, and issued a 
commission. It would be highly discomrte- 
ous to look behind its record, and I decline 
to do so. 

Secondly, are the communications privi- 
leged? The general law in regard to privi- 
leged communications is weU understood, and 
originated far back in the history of juris- 
prudence. How far, in modem times, the 
law has been modified, it is not now neces- 
sary to consider. It is sometimes said that 
all communications between counsel and cli- 
ent are privileged; but this is too general, 
and is inaccurate. They must relate to the 
business and interest of the client; and, 
moreover, they must be lawful; for, if un- 
lawful, public policy forbids their conceal- 
ment under the plea of privilege; and, if law- 
ful, they must fall within the scope of pro- 
fessional duty. Communications by counsel 
to client, likewise, are usually privileged, be- 
cause closely connected with the chent's in- 
terest and business. See "Weeks, Attys. at 
Law, p. 252. Suppose a case most favorable 
to the witnesses,^ viz., that these communica- 
tions were by client to counsel, would they 
be privileged? I do not mean to imply any 
fault in these gentiemen. I have no doubt 
they are entirely free from blame. But sup- 
pose a client had devised, with the assistance 
of counsel, a scheme to obsti-uct the adminis- 
tration of justice, would the communications 
be privileged? The authorities applicable to 
such cases say not The charge here is that 
Mr. Cole intended to promote perpetration 
of crime. Had it not been for the learaed 
argument of counsel who opposed the motion, 
I should not have had the slightest doubt 
about the case. The matter does not fall 
within the scope of professional employment 
Moreover, these communications have been 
already given to the public. The inquiry is 
not what they were, but who made them, 
and how are the client's interests affected by 
them? The protection is for the benefit of 
the client not the counsel. I am of opinion 
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that witnesses must answer [all material 
questions under this commission].^ 

[If it is intended that the process of the 
court should be invoked, the questions must 
he first written out and shown to be mate- 
rial.]^ 

[NOTE. The respondent Cole demurred to 
the information presented against him by the 
bar association, and the sufSciency of the in- 
formation was passed upon by Mr. Justice Mil- 
ler. See Case No. 2,973. 

[In a note to the report of Mr. Justice Llil- 
ler's opinion in 1 McCrary, 405, it is stated 
that before the final hearing ilr. Cole made a 
satisfactory acknowledgment and apology, 
whereupon, on motion of the committee of the 
bar association, the proceeding was dismissed.] 



Case No. 2,976. 

COLE T. The ATLANTIC. 

[Crabbe, 440.] ^ 

District Court, E. D. Pennsylvania. Sept. 10, 
1841. 

Maritime Lien for "VVork and Materials- 
Laches — Limitations. 

1. The law will not suffer a mechanic's claim 
on a vessel, for work and materials furnished, 
to be defeated on slight grounds, but will be 
astute to prevent it. 

[Quoted in Reeder v. The George's Creek, 
Case No. 11,654. Cited in The Tonawanda, 
27 Fed. 576.] 

2. A lien for work and materials is not 
barred by the lapse of two years, unaccom- 
panied by culpable or unreasonable neglect, but 
will bind the vessel after that time, even in 
the hands of a bona fide purchaser. 

[Cited in The D. M. French, Case No. 3,938: 
The E. A. Barnard, 2 Fed. 722; The Bris- 
tol, 31 Fed. 163.] 

In admiralty. This was a libel [by John 
Cole, a sailmaker] for work and materials fur- 
nished nearly two years before the com- 
mencement of suit. The only defence was 
the lapse of time, and an alleged unwarrant- 
able neglect. 

O. Hopkinson, for libellant, cited The Re- 
becca [Case No. 11,619]; The Mary [Id. 
9,186]; The Nestor [Id. 10,126]; The Jerusa- 
lem [Id. 7,294]; North v. The Eagle [Id. 
10,309]. 

Gerhard, for respondent, cited, in addition, 
Blaine v.. The Charles Carter, 4 Cranch [8 IT. 
S.] 328. 

HOPKINSON, District Judge. The libel 
sets forth that the brig Atlantic, owned by 
Samuel Mowrey, of Lubee, in the state of 
Maine, about the 19th October, 1839, came to 
the port of New York, in need of repaii's and 
supplies to render her competent to prosecute 
her voyages; that the libellant contracted to 
furnish the necessary repairs and supplies, 
and did furnish them according to his con- 
tract, to the amount of three hundred and 
twenty-six dollars and seventy cents, as ap- 
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pears by a schedule annexed to the libel; and 
that this sum is now due and impaid. The 
supplies in question were furnished to the 
master of the brig. The answer is put in by 
one Jeremiah Fowler, of Maine, who avers 
that he is the true and lawful owner of the 
brig, and has been so since the 26th of June, 
1841, and that he became owner without any 
knowledge or notice of the claim of the libel- 
lant; that, since the said claim has arisen, 
the brig has made many voyages between the 
said port of Lubee and New York, and be- 
tween Lubee and Philadelphia; that she is 
regulai-ly enrolled at Lubee, and that he is ig- 
norant of the facts and allegations contained 
in the libel, and prays that the libellant may 
be obliged to make due proof of them. The 
libeUant proved his account as it was an- 
nexed to his libel, and no dispute has been 
made of its correctness. A commission was 
taken by the respondent, to Lubee, and the 
first witness examined was Jabez Mowi-ey, 
the former owner of the brig, who is er- 
roneously called "Samuel" in the libel. The 
competency of this witness was objected to 
by the counsel of the libellant, but his testi- 
mony was read, reserving the objection. He 
testifies that he believes Jeremiah Fowler is 
the sole owner of the brig; that he gave the 
said Fowler a bill of sale for her, dated the 
1st of April, 1S41, a copy of which is annexed 
to his deposition. He says he knew nothing 
of this claim, and never ordered the master, 
or requested the libellant, to furnish the brig 
with the sails and other articles mentioned; 
and he is confident that Fowler had no 
knowledge of the claim. He says the brig 
has been at New York two or three times 
since October, 1839; that she has been to 
Boston, and "Wilmington, North Carolina, and 
took a load of coal from Philadelphia to Bos- 
ton. I give the evidence of this witness 
without prejudice to the exception, if it 
should hereafter avail the libellant. The next 
witness was Samuel Root He testifies that 
he knows the respondent to be the owner of 
the brig, and that he became so on the 1st of 
April, 1841, by a bill of sale from Jabez Mow- 
rey. He says that the brig has made a num- 
ber of voyages since October, 1839, and has 
been once at New York and Philadelphia 
since that time, but as to other places he can- 
not say. The biU of sale has a clause in it 
from which the counsel for the libellant has 
inferred that the respondent had some knowl- 
edge of this claim, or, at least, a suspicion 
that there were unsatisfied claims against the 
brig, and from which he has endeavored to 
guard himself. This clause contains a cove- 
nant and warranty against all lawful claims 
and demands of all persons whomsoever. 
Such are the facts of the case, and we are to 
say what is the law, on the question between 
these parties. 

This is a case of supplies furnished to a for- 
eign vessel, and it has not been questioned 
that the law gave the libellant a lien for 
them on the brig, which may be enforced in 
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this court (The Nestor [Case No. 10,126]; Da- 
vis V. The New Brig [Id. 3,643]; The General 
Smith, 4 ^heat. [17 TJ. S.] 438); but it is con- 
tended that the libellant has lost or waived 
his right by the lapse of time and neglect. 
This is the question we have to inquire into. 
The lien now sought to be enforced is ^ven 
to the mechanic who furnishes work or ma- 
terials to a vessel, in a foreign port, which 
are-necessary for the prosecution of her voy- 
age. The policy of the law, as well as the 
principles of justice, regards this claim with 
high favor; and it does so not more for the 
seem-ity of the mechanic, than for the general 
interests of commerce and the particular in- 
terests of every ship-owner. A vessel boimd 
on a distant voyage, with a valuable cargo, 
meets with a disaster which prevents her 
proceeding with safety, although in itself it 
may not be of much account, and may be re- 
paired at a small expense. She puts into a 
port where her owner has neither funds nor 
credit, and, unless the repairs can be made, 
the voyage will be broten up, and both vessel 
and cargo exposed to a ruinous diminution of 
value. In this situation, the law says to the 
mechanic, "ReUeve this vessel from her dis- 
tress, save her owner from this loss, and the 
vessel herself, wheresoever she may go, shall 
be security for your payment." There is 
some generosity in the confidence thus given 
to strangers, because it is not without consid- 
erable hazard. The vessel may be lost; she 
may not come within the reach of the me- 
chanic; her owners may be distant or insol- 
vent; the mechanic, nevertheless, permits her 
to go, and the law will not suffer such a 
claim to be defeated on slight groxmds, but 
will be astute to prevent it. 

The respondent in this case puts his de- 
fence on two grounds. First, the time that 
has elapsed between the furnishing of the 
supplies, and the legal proceeding for recov- 
ering the amount due thereon, and that, in 
the mean time, the brig has passed into the 
hands of a bona fide purchaser. It is very 
clear that neither of these circumstances, 
nor both of them combined, will discharge 
the lien imposed by law on this vessel— un- 
less, indeed, the time had been much longer 
than in the present case. There is no au- 
thority or principle which bars a claim of 
this sort in the admiralty, or indeed in any 
other court, by the lapse of two years; and 
if the lien remains, it holds to the vessel not- 
withstanding a sale. The purchaser takes 
it at his hazard, or on the faith of the ven- 
dor; the right of the mechanic cannot be 
divested by a sale, or he would in every 
case be in the power of the owner. He 
must, of necessity, permit the vessel to go out 
. of his hands without payment; and, if a 
sale can deprive him of his right, he can 
never be safe. "Whether the sale is made 
one month or two years after the work done 
can be of no importance, provided the time 
be not, of itself, such as to divest the right. 
The second point of defence is a culpable or 
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unreasonable neglect, on the part of the libel- 
lant, to prosecute his daim. If this be sus- 
tained by the evidence, it will avaU the re- 
spondent. It is obviously absm-d to charge 
neglect, unless there has been an opportunity 
for vigilance. If the party has not had it 
in his power, by the exercise of ordiQary dili- 
gence, to prosecute his claim against this 
brig, it is clear he cannot be chai'ged with 
such negligence as wiU forfeit his right. 
What evidence have we of opportimities neg- 
lected by the libellant to enforce his claim? 
If the evidence of the late owner is re- 
ceived, he says the vessel has been at New 
York two or three times since October, 1839; 
but how long she was there is not stated, 
nor is it pretended that the libellant had any 
Ivnowledge of her being there. It would 
sm-ely be um-easonable to say that he was 
bound to know the arrival and departure of 
aU the coasting vessels that came to New 
York in the eom-se of the year, amounting, 
I presume, to many thousands. It would 
be straining probabilities to the utmost to 
say that we must presume the libellant knew 
this vessel to be at New York, pei-haps for a 
few hours only, or to say that he was bound 
to know it, or to be liable to be charged with 
such negligence as would forfeit his claim. 
On the evidence of Samuel Root, the brig 
was but once at New York in the period 
mentioned, and how long she was there is 
not stated. As to the voyage of the vessel 
to Boston, to North Carolina, and Philadel- 
phia, it cannot be pretended that he was 
bound to know them. When, fortunately, 
he was informed of her being at this port, 
he was prompt to have her arrested for his 
claim. 

The cases cited by the counsel for the 
libellant fully support these general views 
of the law of this case. In The Rebecca 
[Case No. 11,619], the learned judge gave a 
careful examination and elaborate opinion to 
this, among other questions that were pre- 
sented to him. The libellant there shipped, 
at New York, certain goods on board of the 
Rebecca, to be delivered at Portland. The 
vessel arrived there, and the consignees of- 
fered to pay the freight, and demanded the 
delivery of the goods. The captain refused 
to deliver them, they having been lost in 
consequence of bad stowage. The libellant 
prayed for process against the vessel, and 
that she might be sold to pay his damage. 
It was decided that the merchant who ships 
goods has a lien on the vessel for loss or 
damage to them by the fault of the master; 
that this lien might be enforced in the ad- 
miralty; and that this claim is to be pre- 
ferred to those of general creditors. The 
part of the case which is pai-ticularly ap- 
plicable to ours, is on page 211. It was con- 
tended by the respondent that the shipper 
had lost his lien by neglecting to enforce 
it in time. The judge agrees that liens of 
this description should be enforced without 
imdue delay. What is undue delay must de- 
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pend on the circumstances of each case. In 
the case of The Rebecca, the owner of the 
goods ordered process against the vessel as 
soon as he heard of the loss; but before 
it Tvas served she had left Portland for her 
home port, and did not return for nine 
months, when she was arrested. In the in- 
tervening period she was engaged in trans- 
porting stone between the Hudson river and 
the Delaware, passing the city of New York 
at every trip, and stopped there for a few 
days. New York was the place of residence 
of the libellant; but it was not proved that 
he knew these facts. Under such eu'cum- 
stances, the judge thought the delay of nine 
months was no bar to the suit. We should 
here remark that there was some negligence 
on the part of the consignees, the agents of 
the shipper, in not arresting the vessel im- 
mediately on receiving information that the 
goods were lost or damaged, and, more es- 
pecially, in sufEering her to leave Portland 
without any proceeding against her; where- 
as, in our case, the libellant, as will be seen, 
could not in the true spirit of his contract 
prevent the brig he had repaired from pro- 
ceeding on her voyage, until he was paid. 
Again, it was much more likely, and would 
be much more reasonable to presume, or re- 
quire, that a shipping merchant at New 
York, should know of the arrival and de- 
partm-e of vessels at and from that port than 
a mechanic, whose daily occupation does not 
put him in the way of such information. 
Another part of the case of The Rebecca 
has an application to that we are consider- 
ing. It was there contended that the lien 
was defeated by the sale and transfer of 
the vessel to a bona fide purchaser, although 
she might still be liable in the hands of the 
original owner. This was overruled by the 
court, and the reasons, which to me are sat- 
isfactory, are given at length. The lien or 
right of the libellant was antecedent to that 
of the purchaser. Could he be deprived of 
it without any fault or negligence on his 
part? He must have a reasonable time to 
avail himself of his security, and an oppor- 
tunity to do so, or he might be defeated by 
an immediate sale of the vessel. The judge 
does not mean to deny that if a privileged 
creditor remains silent, after having had a 
proper opportunity to enforce his right, and 
the vessel be sold to a bona fide pm-chaser, 
without notice, the lien will be forfeited or 
held to be waived; but he thought there was 
sufficient diligence in that case. I have al- 
ready observed that there was one oppor- 
tunity there, of which the agents of the libel- 
lant might have availed themselves to ar- 
rest the ship, but that none such was afford- 
ed to the present libellant. The case of The 
Mai*y [Case No. 9,186] was a claim upon the 
vessel for mariners' wages. The seamen 
had shipped in June, 1818, on a voyage from 
New York to New Orleans, at which last 
port the ship remained imtil August, 1819, 
when the seamen were discharged, and the 



£6 Fed. Cas. page 44] 

captain left the ship. In October following, 
the claimants pm'chased the ship, and sent 
her to Liverpool, and thence to New York, 
where she arrived in July, 1820. The master 
had dissuaded the men from libelling the 
vessel In New Orleans, telling them that if 
they would come to New York he would see 
them paid. The defence was, that the sea- 
men did not arrest the vessel at New Or- 
leans, but elected to retm-n to New York 
and look to the owners or master, and could 
not now proceed against the ship in the 
hands of a bona fide purchaser. This was 
certainly a stronger case of neglect or waiv- 
er than we have to decide. The reply to 
the defence was, that the statute of limita- 
tions did not apply to the subject, and that 
there was no evidence of that gross neglect 
which would forfeit the remedy. It was an 
appeal from the district court of New York. 
Judge Livingston gave the judgment. After 
stating what might be a reasonable rule in 
the case of a claim not seasonably prosecut- 
ed, he says, that no rule has been adopted, 
either in England or this countiy, which re- 
quires a seaman to assei-t his lien in any giv- 
en time, or which will justify the court in 
saying that if he does not proceed by libel 
on the very first opportunity which Is afford- 
ed to him, he shall forfeit all right of ob- 
tainuig satisfaction in that way, unless the 
vessel shall belong to the same person. He 
then answers the argument that a lien is lost 
by parting with the thing, and also the argu- 
ment from the neglect of the seamen at New 
Orleans. He says it was nothing more than 
a forbearance on the pai-t of the libellants to 
libel at that time, but not a waiver of any 
remedy they might have if they were not 
paid, as promised, at New York. The de- 
cree, as in the court below, was in favor of 
the libeUants. In [Case No. 10,126] we have 
the case of The Nestor, decided by Judge 
Story. The points decided, according to the 
syllabus, are— First, that the admiralty has 
jurisdiction in rem for supplies fm-nlshed by 
material-men to foreign ships in om* ports, 
or in the ports of other states; second, that 
the giving credit, for a fixed time, for the 
supplies, does not extinguish the lien, nor 
does the allowing a ship to depart from the 
port, on her voyage, without payment; third, 
that the fact of the master or owner being 
personally liable does not destroy the lien. 
No question on the first point has been raised 
in the argument of this case. As to the sec- 
ond—giving credit— the judge says that the 
objection is founded upon a notion that the 
liens given hj the maritime law are govern- 
ed exactl3' by the principles which govern 
common law liens. He explains this objec- 
tion with his usual learning and experience 
in admiralty law; and observes that a mari- 
time lien does not include or require any 
possession of the thing; it exists altogether 
independently of such possession. He shows 
the absurdity of supposing that a lien for 
materials would be lost by parting with the 
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sliip, as it would be utterly inconsistent witli 
tlje professed object of all sucli supplies, to 
retain tlie possession. The object is to pro- 
cure necessary repairs and supplies for tlie 
purpose of completing tlie voyage. But bow 
is the voyage to be completed if the mate- 
rial-man is to hold possession of the vessel, 
in order to secure bis lien for the necessary 
repairs and supplies? After explaining the 
natm-e and policy of tliis law, the judge 
says that the claim is indelible; but that it 
may be lost by gross neglect and delay to 
enforce it, at least when the rights of other 
persons have intervened. It reauires only 
reasonable diligence in enforcing the claim 
at a proper time, and under proper curcum- 
stanees. 

We have here a plain and equitable rule 
for om" guidance in deciding this case. Has 
the libellant been guilty of gTOSs neglect or 
<lelay in enforcing his right? How can this 
be if there is no proof, or no reason to be- 
lieve, that he ever had an opportunity 
linown to him, or which the law required 
liim to know at his peril, to prosecute his 
claim against the vessel? Has he used rea- 
sonable diligence to obtain his right at a 
proper time, and under proper circumstan- 
ces? Time and circumstances must have 
a reference, to his power to prosecute his 
claim; for we cannot say that he has neg- 
lected time or circumstances, if neither 
brought him the means to use his remedy. 
The case cited by the counsel for the re- 
spondent from 4 Cranch [8 tJ. S.] 328 (Blaine 
V. The Charles Carter) has nothing in it to 
impeach or diminish the authority of those 
referred to on the part of the libellant The 
obligee of a bottomry bond allowed the ship 
to make several voyages, without asserting 
his claim, having the power to do so, and 
executions were levied on her by other cred- 
itors. It was held that the obligee had lost 
his preference. "When his money became due 
and was unpaid he could have arrested the 
vessel, but he voluntarily suffered her to 
depai-t. Between the date of the bond and 
the filing of the libel, the ship made two 
voyages from England to America, and one 
from America to England. 

In my opinion the facts and circumstances 
of this case, tested by the authorities re- 
ferred to, do not show any neglect or delay 
on the part of the libellant to enforce his 
right, which should forfeit it; he seems to 
have used all the diligence in his power, and 
no evidence has been given of an opportunity 
to arrest this vessel which he failed to take 
advantage of. As to the clause in the bill 
of sale from Mowrey to the respondent, 
which warrants to secure him against all 
claims, I would not infer from it, in the face 
of the denial and proof on the part of the 
respondent, that he knew of this claim; it 
will, however, give him a resort to the ven- 
dor for indemnity against this claim upon 
the brig, and he will be aided in the recovery 
of his indemnity by this decree in this case, 
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which, if not decisive, wiU place him on 
stronger ground than a voluntary payment. 
Decree for the libellant for the full amount 
demanded, with costs. 

On the ICth September, 1841, an appeal 
was taken from this decree, to the circuit 
com-t of the United States for the third cir- 
cuit, but, up to the date of this report, has 
been no fm-ther prosecuted. [Case nowhere 
reported.] 
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COLE et al. v. BATLEY. 

[2 Curt. 562.]* 

Circuit Court, D. Ehode Island. Oct. Term, 
1855. 

Desce:sT. 

1. Under the statute of descents of Rhode 
Island, the maternal grandfather of the in- 
testate takes an estate which descended to the 
intestate from her mother, to the exclusion of 
uncles and aunts of the intestate who were 
brothers and sisters of her mother. 

2. The canon of descents of ancestral estates 
is the same as of other estates, save that the 
descent is limited to those of the blood of the 
person from whom the estate came to the in- 
testate, if any such there he. 

3. A father is of the blood of his daughter, 
within the meaning of that act. 

This was a bill in equity [by Samuel J. 
Cole and wife and others] for a partition. 
The only question made, was concerning the 
title of one of the respondents to an undi- 
vided eighth part of the land. The parties 
agreed on a statement of facts, which showed, 
in substance, that Rebecca Reed being seized 
of the one eighth in question, died intestate 
and unmarried, in 1842, leaving a maternal 
grandfather, Thomas Sessions, and two un- 
cles and three aunts, brothers and sisters of 
her mother. Rebecca Reed derived the es- 
tate in question by descent from her moth- 
er, who also derived it by descent from her 
mother, the wife of the above-named Thomas 
Sessions, Rebecca's grandfather. The ques- 
tion was, whether, under the statute of de- 
scents of Rhode Island, Thomas Sessions, 
the grandfather, took, to the exclusion of the 
uncles and aunts; [John T.] Batley, who 
claimed this undivided eighth under a con- 
veyance from Thomas Sessions, being a par- 
ty respondent in the bill. 

Bradley & Ames, for Batley. 
Mr. Cozzens, conti'a. 

CURTIS, Circuit Justice. The statute of 
descents of Rhode Island (Rev. Laws, 239) 
contains the following clause: "When the 
title to any real estate of inheritance, as to 
which the person having such title shall die 
intestate, came by descent, gift, or devise 
from the parent, or other kindred of the in- 
testate, and such intestate die without chil- 
dren, such estate shall go to the kin next to 

' [Reported by Hon. B. R. Curtis, Circuit 
Justice.] 
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the intestate, of the blood of the person from 

whom such estate came or descended, if any 
there he." Two questions are made in this 

ease. The first is, whether Thomas Sessions, 
the gi-andfather of the intestate, is "of the 
blood of the person from whom such estate 
came or descended," within the meaning of 
those words in the act. In Gardner v. Col- 
h'ns, 2 Pet. [27 U. S.] 58, the supreme com-t, 
construing this statute, held that the descent, 
gift, or devise there spoken of, means im- 
mediate descent, gift, or devise, and makes 
the immediate ancestor the sole stock of de- 
scent. So that though this estate in fact de- 
scended to Rebecca Reed from" her maternal 
grandmother, yet, as it came to Rebecca 
through her mother, the latter, being the 
immediate ancestor, is "the person from 
whom such estate came," within the mean- 
ing of the act. And the inquiry is, wheth- 
er Thomas Sessions, is "of the blood" of his 
daughter, Rebecca's mother? It was held in 
Gardner v. Collins [supra], that the expres- 
sion, of the blood of another, in this stat- 
ute, includes all who have any of the blood 
of that other. And it is well settled, that 
two persons are of the same blood, in part 
or in whole, who are descended from the 
same pair. If wholly descended from the 
same pair, as brothers and sisters having 
the same father and mother, they are wholly 
of the same blood; if they have different fa- 
thers and the same mother, they are partly 
of the same blood; because they are descend- 
ed from the same pair, namely, their ma- 
ternal gi-andfather and grandmother. Co. 
Litt. 157; 2 Bl, Comm. (Chit. Ed.) 210, and 
note. It follows that a father and daughter, 
are partly of the same blood, for both are 
descended from the same pair, namely, the 
parents of the father. It is insisted, how- 
ever, that in this statute, the words, "of the 
blood of the person from whom such estate 
came," include only the descendants of that 
person. If this question were raised for the 
first time I do not think I could so construe 
these words, for it is not their natm-al mean- 
ing, and would give to this clause of the 
statute a far more restricted operation than 
I think belongs to it. But in truth it was 
decided in Gardner v. Collins. In that case, 
the intestate was Mary C. Gardner. The 
estate in question came to her fx'om her 
brothers. Her half brothers claimed and re- 
covered, as being of the blood of then: half 
brothers from whom the estate came to the 
intestate. Of course they were not descend- 
ed from those from whom the estate came. I 
am of opinion that Thomas Sessions was of 
the blood of his daughter, from whom this 
estate came. 

The next question is, was he "the kin next 
to the intestate?" The same section of the 
statute, already referred to, contains, among 
its canons of descent, the following: "If 
there be no mother, nor brother, nor sister, 
nor their descenaants, the inheritance shall 
go, in equal moities, to the paternal and 
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maternal kindred, each in the following 
course:— First, to the gi-andfather. If thei-e 
be no gi-andfather, then to the grandmother, 
uncles, and aunts, on the same side, and 
their descendants, or such of them as there 
be." Page 238, It is argued that this canon 
is established solely for the descent of es- 
tates not ancesfa.-al; and that as this estate is 
not disti-ibutable under it, its provision, plac- 
ing the grandfather before the uncles and 
aunts, is of no effect. It is true, this estate 
is not divisible among both the paternal and 
maternal kindred, because it came to the in- 
testate by descent from her mother, and so is 
affected by the other clause of the act above 
quoted. But it by no means follows, that 
this last-mentioned clause has the effect to 
take ancesti-al estates wholly out of the pre- 
ceding part of the section, and leave them 
um-egulated by any canon, determining who 
shall take as the kin next to the intestate. 
It can hardly be supposed, a priori, that it 
was the intention of the legislature to de- 
termine with precision, in what order estates 
not ancestral should go to the kin of the 
intestate, but to make no provision what- 
ever of that kind in the case of ancesti-al es- 
tates. And an examination of this act bx'ings 
my mind to no such conclusion. 

The act begins with the following words: 
"When any person, having title to any real 
estate of inherirance, shall die intestate as to 
such estate, it shall descend and pass in 
equal portions to his kindred, in the fol- 
lowing course." Then follows the canon of 
descents, including, among others, that 
which puts the grandfather before the uncles 
and aunts. Now this part of the section is 
unlimited in its terms, which describes the 
estates to be governed by it, and if it were 
not for the subsequent clause, ancestral es- 
tates would go in the course there indicated. 
But this was not intended. It was the pur- 
pose of the legislature to keep such estates 
in the blood of the ancestor who was the 
stock of descent And this, I think, was all 
the distinction intended to be made between 
ancestral and other estates. The whole sec- 
tion must be construed together. And, so 
consti-ued, it amounts to this; if there be no 
mother, nor brother, nor sister, nor their de- 
scendants, the inheritance shall go, first to 
the gi*andfather, &c. If the estate be not 
ancestral, both the paternal and maternal 
kindred should take in the order set down. 
If the estate be ancestral, the kindi-ed of the 
blood of the person from whom the estate 
came, if any such there be, shall alone take- 
in the same order. This gives to the en- 
tire section a consistent interpretation, and 
allows it to be, what it is presumable the- 
legislature intended it should be, a system- 
atic arrangement of a canon of descent, ap- 
plicable to all estates, coming either by de- 
scent, or purchase, to the intestate. 

My opinion is, that Mi*. Batiey has a valid 
title under Thomas Sessions, and partition 
must be decreed accordingly. 
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COLE T, The BRANDT. 

[1 Betts, D. G. MS. 36.] 

District Court, S. D.- New York. April 27, 
1841. 

Remedies in Adwikaltt— Possessokt Action- 
Foreign Attachmdn't — Sale op Vessei. fok 
Debts op Owner— Title op Pobchaseu. 

[1. The remedies in a-dmiralty resemble those 
of the common law, rather than those in equity, 
and in a possessory action for a vessel by one 
having the legal title the rights of claimants 
cannot be adjusted on equitable principles, but 
restoration must be awarded upon the legal 
ownership, without regard to collateral equi- 
ties.] 

f2. Foreign attachments, though effecting a 
seizure of property in specie, are not proceed- 
ings in rem. Therefore an adjudication by a 
foreign ti-ibunal, ordering the sale of an at- 
tached vessel for the personal debts of tne 
owner, is not a condemnation of the vessel, so 
as to give a purchaser at the sale a superior 
title to that of a prior mortgagee.] 

[In admiralty. Libel by Charles Cole, Jr., 
to recover possession of the brig Brandt, A. 
J. HiU, claimant] 

BETTS, District Judge. The libellantclainis 
to be owner of the brig under a bona fide pur- 
chase, whilst she was at sea or in a foreign 
port, and that she was conveyed to himbyreg- 
ulai* bill of sale by Hunt & Daseomb of Bos- 
ton, her formei- owners. The matters of de- 
fence drawn fi*omthepleadingsandproofsand 
urged to defeat the action, are, that at the 
time of the alleged sale the vessel was in the 
port of Wilmington, North Carolina, and 
though she remained there a sufficient time, 
no change of possession was made and she 
went to St. Croix under her original papers 
and master. That under proceedings against 
the vessel, instituted in the Danish court at 
that island, she was decreed to be sold in 
satisfaction of debts owing there by her for- 
mer owners, was purchased at such sale by 
the claimant, and that it is shown on the 
llbeUant's own evidence that he was not a 
purchaser, and only a mortgagee of the ves- 
sel. 

The vessel belonged in Boston and was em- 
ployed on a trading voyage in the West In- 
dies and back and forward to American 
ports. She sailed from St Croix October 
29th and arrived at Wilmington November 
the 13th, where she remained until the 3d of 
December, when she sailed again for St 
Croix on the 19th, and was arrested under 
an attichment at St Croix on the 10th day 
of July, 1839, and sold at public auction the 
10th of February. The fact of change of 
ownership was communicated to the master 
and attaching creditor at St Croix, previous 
to any proceeding against the vessel, and the 
circumstances raise a sti'ong implication that 
it was also known to the claimant. If he 
had no actual knowledge he was at least so 
circumstanced in respect to the subject mat- 
ter as to afford occasion for applying to him 



tlie rule which charges him with the knowl- 
edge that a reasonable degi-ee of inqmry could 
not have failed to fm-nish. As the evidence 
of actual notice is however only inferential 
and not direct and positive, this decision 
wiU proceed upon the assumption that the 
claimant came in as a bona fide pm-ehaser 
without notice. The libellant is clothed with 
the legal titie, and in the character of legal 
owner is entitied to the restitution of the 
vessel by decree in admiralty unless that titie 
is displaced or counteracted by paramount 
equities on the part of the claimant The 
English and American courts interpose such 
relief upon the basis of a legal titie. The 
Tiltou [Case No. 14,054]; The Two Sisters, 
2 W. Hob. Adm. 138. 

It was pressed with much force on the ar- 
gument that the libellant by his own proof 
having shown that his titie was only that of 
a mortgagee, the allegations of the libel were 
not sustained, and that he could not upon the 
proofs have the remedy claimed as absolute 
owner and no other than for satisfaction of 
the encumbrance charge. The argument is 
plausible, and at first view, of weight inas- 
much as if the libellant had proceeded upon 
his real interest in the subject matter as 
mortgagee, his only remedy in this court 
would have been exceedingly doubtful, and if 
it be maintainable it could be allowed only 
on principles of equity, which give the claim- 
ant the right to come in as junior creditor 
and discharge the older encumbrance and en- 
force his subsequent claim. The similitude 
of this court to chancery is far from exact 
in many, particulars, and rarely exists in 
points of jurisdiction. Accordingly it cannot 
be justiy reasoned that because a particular 
power is exercised with great justice and 
convenience to suitors in equity, that when 
the ease presents an occasion for it, the like 
remedy should be apphed here. A proceed- 
ing by a mortgagee to secure the effect of 
his right under the mortgage deed ought un- 
doubtedly to disclose the actual titie in equi- 
ty because that com-t could so control his 
remedy as to secm'e the equities, as well as 
legal rights of all other parties. It would 
bring him to an accounting as to the consid- 
eration upon which the deed rested; it would 
uphold the interests of other parties attach- 
ing antecedentiy or subsequentiy to the mort- 
gage deed, and would parcel out the subject 
matter charged within the mortgage so as to 
best subserve the interests of all other en- 
cumbrancers. This admiralty cannot do. Its 
functions rather coiTCspond In this respect 
to those of common law coui-ts than equity. 
It cannot even call on pai-ties to account. 
[The Orleans v. Phoebus] 11 Pet. [36 U. S.] 
175. 

The right of a mortgagee at law to demand 
the deliveiy of mortgaged property by the 
appropriate possessory action, is unquestiona- 
ble. It obtains to the fullest extent in the 
case of vessels at sea or in a foreign port 
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and in no other way delivered at tlie execu- 
tion of the mortgage than by delivery of the 
bill of sale. 4 Blass. 661; 8 ilass. 287; 7 
Pick. 397; 4 :\Iason, 183 [Wheeler v. Sumner, 
Case No. 17,501]; The Sisters, 2 W. Rob. 
A dm. 13S. The like rule is carried into ef- 
fect in admiralty (5 Mason, 465 [The Tilton, 
OaseNo. 14,054]), and upon the legal ownership 
solely without regard to collateral equities in 
other parties (3 W. Kob. Adm. 176; 4 C. Rob. 
Adm. 225; The Sisters [supra]). The prima 
facie title and mode of proceeding being then 
sufficient to entitle the libeUant to the res- 
toration of the vessel, the main question up- 
on the merits tunas upon the validity of the 
right acquired by the claimant, as counteract- 
ing the title of tlie libeUant. Assuming in 
his behalf that he purchased bona fide and 
witliout notice of the prior interest of the 
hbellant, the acts before the tribunal at St. 
Croix have all the essential constituents of a 
legal procedui-e, such as a charge or claim 
specified against the vessel, her arrest there- 
for under the mandate of the com-t-notice to 
the master for all interested, a hearing and 
adjudication upon the matter in demand and 
the award of process commanding the sale 
of the vessel; and no foreign judicature will 
deny the appropriate effect to the procedure 
because of the incongmous functions of the 
principal official, or because of the wide vari- 
ation of the nai-rative and proceedings from 
the more exact and scientific records and 
acts of European and American courts. The 
action was to recover a debt owing a resident 
in St. Croix from the former owner of the 
vessel residing in the United States, and the 
local law undoubtedly authorized the attach- 
ment of the debtor's property in the first in- 
stance, to abide the judgment that might be 
rendered on the demand. 

It is contended that the judgment when 
rendered effects a sequestration of the prop- 
erty seized and is thus conclusive against tlie 
vessel and all persons having any interest in 
her. Story, Confl. Laws, 401-463; 4 Cow. 
522, note. This doctiine is incontrovertible 
in the jurisprudence of the United States in 
respect to actions involving specifically a 
condemnation of the thing arrested, but it 
is by no means definitely settled what consti- 
txitos a suit and judgment in rem. Without 
undertaking by any express terms of limita- 
tion to restrict that proceeding to one or an- 
other class of cases, it may be safely asserted 
that foreign attachments, though efiCecting a 
seizure of property in specie, are not regard- 
ed as proceedings in rem. This is sufficiently 
indicated by the tenor of the Englisli and 
American eases upon that head, and is so ex- 
pressly decided by the late Chief Justice Mar- 
shall. 2 Brock. 125 [Mankin v. Chandler, 
Case No. 9,030], Much less can an arrest of 
property initiatory to the action, for it is 
only a means of bringing the debtor within 
the jurisdiction of the court l\v retaining the 
thing in place of bail in redditum; because 
the property under attachment is never cou- 
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demned as in delicto and only responds col- 
laterally to the judgment obtained against 
the owner. So in this ease there is no con- 
demnatory accusation against the vessel. 
The gravamen of the prosecution is, that 
the supposed owner is indebted in his mer- 
cantile transactions to the complainant, and 
the judgment of the court proceeds to au- 
thenticate the claim, and then as incident to 
such judgment decree the sale of the vessel 
to satisfy it This does not therefore pre- 
sent the case of a vessel condemned under 
numieipal laws of a penal character, for the 
court to determine whether such condemna- 
tion carries all the attributes of a judgment 
in rem, but may admit it does so, without 
such admission affordung any aid to this 
daim. 

I am of opinion upon the whole case that 
the title in proof on the part of the libeUant 
is sufficient to entitle him to maintain the 
action in tlie character of absolute owner, 
and also for the recovery of the possession 
of the vessel, and that upon the question of 
property the proceediiigs at St. Croix are not 
of a natm*e to convey a title to the claimant 
which can prevail against tliat in proof on 
the part of the libeUant. Upon the pleadings 
and proofs as they stand, I accoi'dingly de- 
cree in favor of the libeUant, with costs. 

On appeal, decree affirmed. 
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In re COLEMAN. 

[7 Blatehf. 192;^ 2 N. B. R. 671.] 

Circuit Court, N. D. New York. March, 1870. 

Appeal in Bankecptct. 

Where a person claiming to be a creditor of 

a baiikrupt, after the rejection of his claim bv 

the (listnct court, undertook to appeal from 

sucli decision to this court, under section S of 

l:oA%^'7"'F'^Pj*'5' ^^^ "^^ ^^^^oh 2, 1867 (14 Stat. 
&J0), but did not comply with the provisions of 
that section in regard to entering his appeal, 
or with the provisions of general order number 
26, prescribed by the justices of the supreme 
court, in regard to filing his appeal and setting 
forth a statement in writing of his claim, this 
court, on motion of the assignee in bankrupt- 
cy, dismissed the attempted appeal. 
[Foilowod in Re Place, Case No. 11,200; 
Sedgwick V. Fridenberg, Id. 12,611. Cited 
in lellows V. Burnap, Id. 4,721; Re Mc- 
Ewen, 4 Fed. 16.] 



] [Reported by Hon. Samuel Blatehf ord. Dis- 
trict Judge, and here reprinted by permission.] 
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In the matter of Colum- 



WOODRBFF, OU'cuit Judge. This pro- 
ceeding is brought before the court by a no- 
tice of motion made on behalf of the as- 
signee of the property of a bankrupt, to dis- 
miss an alleged or attempted appeal by John 
Blain from the decision of the disti-iet coxu-t 
rejecting his claim to share in the estate as 
a creditor of the baulcrupt. At the close of 
the argument of the motion, papers supposed 
to present the appeal upon its merits were 
submitted, and a decision of the appeal was 
requested in the event of a denial of tne mo- 
tion. 

The eighth section of the bankrupt law of 
March 2, 1S67 (14 Stat 520), provides, that 
any supposed creditor whose claim is wholly 
or in part rejected, "may appeal from the de- 
cision of the disti-ict court to the circuit court 
from the same district," but that no appeal 
shall be allowed unless it is claimed, and no- 
tice given thereof to the clerk of the district 
com-t, to be entered with the record of the 
proceedings, and also to the assignee, within 
ten days after tlie enti-y of the decree or 
decision appealed from; and that the appeal 
shall be entered at the term of the circuit 
com-t which shall be fii'St held within and for 
the district, next after the expiration of ten 
days from the time of claiming the same. 
The tenOi section provides, that the justices 
of the supreme coiirt shall frame general 
orders for regulating the practice and pro- 
cedure upon appeals. 

Rule 2G of the general orders framed and 
pi-omulgated by the justices of the supreme 
court provides, that "any supposed a'editor 
who talies an appeal to the circuit court from 
the decision of the district <;ourt rejecting 
his claim in whole or in part, according to 
the provisions of the eighth section of the act, 
shall give notice of his intention to enter 
the appeal within ten days from the enti-y 
of the final decision of the district court upon 
his claim; and he shall file his appeal in the 
clerk's ofiice of the circuit comt, within ten 
days thereafter, setting forth a statement in 
writing of his claim, in the manner prescrib- 
ed by said section; and the assignee shall 
plead or answer thereto, in like manner, 
within ten days after the statement shall be 
filed. Every issue thereon shall be made up 
in the coui't, and the cause placed upon the 
docket thereof, and shall be heard and de- 
cided in the same manner as other actions at 
law." 

Upon all the papers submitted, it appears 
that the appellant has entirely disregarded 
rule 26 of the general orders. Assuming that 
he claimed an appeal and gave notice thereof 
to the clerk of the district comrt, to be en- 
tered with the record of the proceedings, 
within ten days after the entry of the de- 
cision, and that service of notice on the as- 
signee and the actual receipt of such notice 
are sufficiently established, the allegation that 

6fi!:d.oas. — i 
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he did not -file his appeal in the clerk's office 
within ten days thei-eafter, as the general 
order directs, is neither denied nor attempted 
to be explained or excused. Nor do any of 
the papers show that he then or at any time 
thereafter set forth a statement in writing of 
his claim, to which the assignee could plead 
or answer, and thereby form an issue to be 
tried, as the general order directs. 

In this condition of default in not comply- 
ing with the general order, the appellant has 
failed to show, by way of resistance to the 
motion, that he entered his appeal at the 
term of the circuit com-t first held after the 
expiration of ten days from the time of claim- 
ing the same, as the act peremptorily re- 
quires, or that he has evei-i entered such ap- 
peal. If the general orders made by the 
supreme com-t are so absolutely binding upoa 
this com-t that it cannot excuse or relievo a 
party from his default in not conforming 
thereto, then it cannot refuse to dismiss the 
appeal. If the com-t has any discretion to al- 
low such excuse or give such relief, then the 
appellant should, at least, have shown a com- 
phance with the express mandate of the act 
of congress, obedience to which has been held 
essential to give this com-t jm-isdiction to 
hear an appeal under the section (section 8) 
giving the right of appeal. Bump, Banki-. p. 
35, note to section 8. Indeed, the papers now 
before me do not show that this court has any 
jm-isdiction to hear the alleged appeal; and 
it is certain that the case is not presented in 
the form which the general orders of the su- 
preme court contemplate. 

The assignee should, therefore, be permit- 
ted to enter an order dismissing the attempt- 
ed appeal, so that the district court may not 
be embarrassed by the seeming pendency of 
an appeal, which the notice served upon its 
clerk indicates. 



Case OS'o. 2,980. 

In re COLEilAISr. 

D.5 Blatchf. 406.] * 

Circuit Court, S. D. New York. Jan. 2, 1879. 

Violation of Election Latvs — Naturalization 
— CoDRT Records— Docket Entries. 

- 1. An affidavit for a complaint of a violation 
of section 5426 of the Kevised Statutes of tlie 
United States alleged that O. did, for the pur- 
pose of registering himself as a voter, unlaw- 
fully use a certain certificate of citizenship, 
knowing J:hat such certificate had been unlaw- 
fully issued or made, without stating how 
such uSe was unlawful, or how the certificate, 
had been unlawfully issued or made. Held, 
that the affidavit did not show probable cause 
for the issuing a warrant, within the fourth 
amendment to the constittition of the United 
States. 
[Cited in Re Davenport, 48 Fed. 531.] 

2. The question as to what constitutes a rec- 
ord of naturalization, considered. 

^ [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and hei-e reprinted by permission.] 
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3. Under the act of April 14, 1802 (2 Stat. 
153), and the act of May 26, 1824 (4 Stat. 69), 
it is not one of the "conditions" of admission to 
citizenship, that the applicant shall see to it 
that tne proceedings are recorded. 

4. Where docket entries stand in the place 
of any other record, and are regarded by the 
court which makes them as the record, they 
receive from other courts tlie same considera- 
tion, as a record, which is accorded to them by 
the court which permits them to stand in the 
place of any other record, provided there is no 
express provision of law prescribing any other 
record. 

[Explained in Charles Green's Son v. Salas, 
31 Fed. no.] 

5. Where an applicant for citizenship com- 
plies fully with ali the conditions imposed on 
him, as prerequisites to his admission, and the 
unlawfulness, if any, is in the want of form in 
the record of the court, and he receives at the 
time, from the court, a certificate stating that 
all the statutory requisites have been complied 
with, and that he is admitted to be a citizen, he 
cannot, if he afterwards uses such certificate, 
be convicted, under said section 5426, of Tising 
such certificate, knowing that it was unlawfully 
issued. 

[Cited in Charles Green's Son v, Salas, 3t 
Fed. 107.J 

On habeas corpus. 

Stewart L. Woodford, Dist. Atty., and 
Samuel B. Clarke, Asst. Dist. Atty., for the 
United States. 

E. Ellery Anderson and George W. .Win- 
gate, for Coleman. 

BLATCHFORD, Circuit Judge. On the 3d 
of November, 1878, Stephen Mosher made 
oath before John I. Davenport, a United 
States commissioner, to an affidavit "that 
there is to be an election held in the city of 
New York, on the 5th day of November, 
1878, a1^ which representatives in congress 
are to be chosen; that there has, in accprd- 
ance with the laws of the state of New 
York, been a registration of voters for said 
election; that such registration was held on 
the eighth, sixteenth, twenty-fifth and twen- 
ty-sixth days of October, 1878; that, as de- 
ponent is informed and believes, one Peter 
Coleman did, on one of the said days of 
registi-ation, for the purpose of registering 
himself as a voter, or otherwise, unlawfully 
use a certain certificate of citizenship of the 
superior court in the city of New York, show- 
ing him to be admitted to be a citizen, know- 
ing that such certificate had been unlawfully 
issued or made; this, in the eleventh election 
district of the second assembly disti'ict of the 
said city, and in violation of the laws of the 
UnitedStates; and deponent further says, that 
a portion of his information is derived from, 
and one of the grounds of his belief is found- 
ed upon, the statements of said Peter Cole- 
man, made to the board of inspectors of elec- 
tion in said election district, at the time he 
so used said cex'tificate, as the same are set 
forth and contained in the copy of the reg- 
istry of said district, made and kept by one 
of the supervisors of election of the United 
States at said time and place, and the report 
made thereof by said supervisor, which state- 



ment, records and report deponent believes 
to be ti'ue." This affidavit was made for the 
purpose of obtaining a warrant of arrest 
against Coleman, for having committed an 
offence against section 5426 of the Revised 
Statutes of the United States, which pro- 
vides, that "every person who in any man- 
ner uses for the purpose of registering as a 
voter, or as evidence of a right to vote, or 
otherwise, unlawfully, any order, certificate 
of citizenship, or certificate, judgment, or ex- 
emplification, showing any person to be ad- 
mitted to be a citizen, wheth'er heretofore 
or hereafter issued or made, knowing that 
such order or certificate, judgment, or ex- 
emplification has been unlawfully issued or 
made; and evei-y person who unlawfully 
uses, or attempts to use, any such order or 
certificate, issued to or in the name of any 
other person, or in a fictitious name, or the 
name of a deceased person, shall be punished 
by imprisonment at hard labor not less than 
one year nor more than five years, or by a 
fine not less than three hundred nor more 
than one thousand dollars, or by both such 
fine and imprisonment." On this affidavit, 
the commissioner, on the 4th of Novembi-r, 
1878, issued a warrant under his hand and 
seal, to the marshal, as follows: "Whereas, 
complaint on oath has be->; made to mt\ 
charging that Peter Coleman did, in ilie llih 
election district of the second nssenibly (lis 
ti-ict of the city of New York, on or about the 
16th day of October, in the year one thou- 
sand eight hundred and seventy-eight, un- 
lawfully use a certain certificate of citizen- 
ship, pm-porting to be issued or granted by 
tlie superior com-t in the city of New York, 
showing him to be admitted to be a citizen, 
then and there knowing that such certificate 
had been unlawfully issued or made— this in 
violation of the laws of the United States— 
now, therefore, you are hereby commanded, 
in the name of the president of the United 
States of America, to apprehend the said 
Peter Coleman, and bring his body forth- 
with before me, or some judge or justice of 
the United States, wherever he may be 
found, that he may then and thei-e be dealt 
with according to law, for the said offence." 
Coleman was arrested and brought before 
said commissioner on said warrant, and,, 
the charge set forth in said warrant being 
explained to him, and an examination re- 
specting the same being had, the commis- 
sioner, on the 5th of November, 1878, com- 
mitted him to the custody of the marshal, to 
await the action of the grand jury in the 
premises, in default of $2,000 bail. The com- 
mitment was endorsed on the warrant. 

Coleman was brought before this court, on 
a writ of habeas corpus, and the proceedings 
before the commissioner were brought before- 
it by a writ of certiorari. Formal returns 
were made to both writs. The relator put 
in one traverse to both returns, and the com- 
missioner put in a reply to such traverse. 
Tbei-eupon, proofs were taken on the issues- 
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of fact raised by §aid papers. The principles 
on which this court acts in issuing and ad- 
judicating on writs of habeas corpus and 
certiorari, in cases lilie the present, are those 
laid down in Ee Martm [Case No. 9,151]. 
The rulings established by this court in Ee 
Stupp DEd. 13,563], apply solely to extradition 
cases. 

The proofs taken herein were taken fcefore 
a referee, and have not been submitted to 
the court, but the respective parties have 
stipulated in writing that the facts involved 
in these proceedings, are as foUows: Peter 
Coleman was born in Prussia. He is now 34 
years of age, having been born in 1844. 
From 1806 to 1860, he sailed to and fi'om 
Liverpool in English bottoms. He arrived in 
this country in 1860, in the capacity of an 
ordinary seaman. From 1860 to 1863, he 
sailed to and from New York in American 
bottoms, living in the city of New York when 
in port In Febniary, 1863, he gave up go- 
ing to sea, and has since resided continuously 
in said city. The certificate of which the 
following is a copy was given to Coleman, 
October 15th, 1868: "United States of Ameri- 
ca. State of New York. City and Coimty 
of New York, ss: Be it remembered, that 
on the 15th day of October, hi the year of 
our Lord one thousand eight hundred and 
sixty-eight, Peter Coleman appeared in the 
superior court of the city of New York, (the 
said com-t being a court of record, having 
common law jurisdiction and a clei'k and 
seal,) and apphed to the said court to be ad- 
mitted to become a citizen of the United 
States of America, pursuant to the provisions 
of the several acts of the congress of the 
United States of America, for that purpose 
made and provided; and the said applicant 
having thereupon produced to the com-t such 
evidence, made such declaration and renun- 
ciation, and taken such oaths, as are by the' 
said acts required, thereupon, it was ordered 
by the said court, that the said applicant 
be admitted, and he was accordingly ad- 
mitted, by the said court, to be a citizen of 
the United States. In testimony wher-2of, 
the seal of the said com-t is hereunto af- 
fixed, this fifteenth day of October, one thou- 
sand eight hundred and sixiy-eight, and in 
the ninety-third year of our independence. 
CCi. S.) By the Court James M. Sweeney, 
Clerk." Coleman testifies that his witness 
"was a man named Sandy Holland, who 
went by the nickname of Swain." Coleman 
offered himself for registry at the place of 
registry in the eleventh election district of 
the second assembly district of the city of 
New York, on the 2oth of October, 1878. 
At that time he produced, for the purpose of 
enabling him to be so registered, what pur- 
ported to be a certificate of naturalization is- 
sued by the superior court of the city of 
New York, on the 15th of October, 1868, of 
which a copy is above set forth. Thereup- 
on, his right to register was challenged, on 
the ground that he had never been legally 



naturalized. At the time of being so chal- 
lenged, he was also presented with, as the 
supervisor of election in the said district 
swears, a printed notice, of which the fol- 
lowing is a copy, but Coleman denies the 
receipt of such notice: "United States Coiu:t 
House, Eoom 1, Fourth Floor. New York, 
October 15, 1878. Sir: As complaint has 
been filed with me charging you with being 
possessed of a false, fraudulent, and void 
certificate of naturalization, issued in 1868, 
yom* attention is called to the following no- 
tice from the U. S. district attorney. Ee- 
spectfvdly yours, John I. Davenport 'Office 
of the United States Attorney for the South- 
em District of New York. New York, Oc- 
tober 12, 1878. To holders of certificates of 
naturalization pui*porting to have been issued 
from the supreme and superior courts in the 
city of New York in 1868: On August 24th 
and September 21st, ultimo, I gave notice 
that complaints had been lodged with John 
I. Davenport, Esq., United States commis- 
sioner, charging many persons residing in 
this disti-ict with being fraudulently pos- 
sessed of fraudulent certificates of citizen- 
ship, (commonly known as naturalization 
papers;) that these certificates pxurported to 
have been issued by the supreme and su- 
perior cotu:ts in the city of New York, in the 
year 1868; and that such complaints fur- 
ther charged the holders of such cei*tificates 
with having fraudulently registered thereon 
at the last congressional election in 1876. I 
gave fm'ther notice that these are offences 
against the laws of the United States. As 
some of the persons holding such certificates 
may be lawfully entitled to be naturalized, 
as many of them were possibly ignorant and 
misled, and in order that no injustice might 
be done to any person now willing to obey 
the law, I gave further notice, that each per- 
son against whom such complaint had been 
made could avoid arrest and prosecution by 
appearing before Commissioner Davenport, 
at his office in the United States court build- 
ing, room 1, fourth fioor, on or before the 
12th day of October, 1878, and surrendering 
such certificate, if, upon examination, it 
should prove to be fraudulent. Commission- 
er Davenport has this day officially informed 
me that more than two thousand persons 
holding such certificates have presented them- 
selves to him, since my said notice was given, 
and have voluntarily surrendered such cer- 
tificates. At his request and in order that 
full opportunity may be given to those who 
may stiU be disposed to obey the law, I 
hereby extend the time within which persons 
against whom such complaints have been 
made, may appear before Commissioner 
Davenport at his said office, and surrender 
such certificates, if, upon examination, they 
shall prove to be fraudulent, until Friday, 
the first day of November, 1878. For the 
convenience of such of the accused as are 
laboring men, the U. S. commissioner's office 
will be kept open for the transaction of this 
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business until half-past eiglit o'clock in the 
evening. Stewart L. Woodford, U. S. At- 
torney.' " Coleman, upon being so chal- 
lenged, was examined under oath respecting 
his claim to naturalization, and his right to 
said cei'tifieate, and took the statutory oaths 
for a challenged person, whereupon, such 
oaths being taken, said Coleman was, in com- 
pliance with the laws of the state of New 
Tork, duly registered by the inspectors of 
election. The only book in the office of the 
derk of said superior court containing any 
entiy in regard to the alleged naturalization 
of Coleman, is a book having pasted on its 
back labels of leather and paper, with the 
following words printed or inscribed upon 
them: "Naturalization Index, October 12, 
1S68, to October 16, 186S, Superior Com-t." 
The enti-y in said book relating to the case 
of Coleman, was as follows: 

1SG8. Saperior Court. ISCS. ISCS. Superior Court. 18f»8. 



Date. 


Name. 


Nation. 


Witness. 


Remarks. 


Oct. 15. 


Coleman 
(min.) 
Peter. 


Queen or 
Bsgland. 


Dwain, 
Edward. 


339 Water, 
N. Y. 



There is, in said book, no other entry re- 
lating to the ease of Coleman, and no other 
matter except similar entries relating to otli- 
er persons. Said book contains about 350 
pages, and purports to cover fom: days, from 
October 12th, 186S, to October 16th, 1868, 
there bemg 35 names on a page, and 5,672 
names in the book. With reference to the 
loth of October, 1668, said book contains en- 
tries relative to 951 other persons besides 
Coleman, In the month of October, 1868, 
and prior thereto, there "were, and, since that 
date, have been, several Tecord books belong- 
ing to said superior court, entitled "Special 
Term and General Term Minutes," which 
were minutes kept in the manner that comt 
minutes are usually kept, and there is no 
reference to Coleman therein, nor any men- 
lion of any matters relative to the naturaliza- 
tion of any alien, except as hereinafter men- 
tioned, that is, before 1859 and since 1873. 
Among the papers on file in the office of the 
clei'k of said superior court, is an original 
paper of which the following is a copy: "Su- 
perior Court of the City of New York. In 
the Matter of Peter Coleman, on his Appli- 
cation to become a Citizen of the United 
States. Minor. State of ISTew Tork, City and 
Coimty of New York, ss.: Edward Swain, 
of 339 Water St, being duly sworn, doth de- 
pose and say, that he is well acquainted with 
the above-named applicant; that the said ap- 
plicant has resided in the United States for 
three years next preceding his arrival at the 
age of twenty-one years; that he has con- 
tinued to reside therein to the present time; 
that he has resided five years within tbie 
United States, including three years of his 
minority, and that he has resided in the state 
of New York one year, at least, immediately 



preceding this application; and that during 
that time he has behaved as a man of good 
moral character, attached to the principles 
of the constitution of the United States, and 
well disposed to the good order and happi- 
ness of the same; and deponent verily be- 
lieves, that for three years next preceding 
this application, it has been the real and hon- 
est intention of the said applicant to become 
£L citizen of the United States. Edward (his 
X mark) Swain. Sworn in open court, this 
15th day of October, 1868. James M. Sween- 
ey, Clerk, State of New York, City and 
County of New York, ss.: Peter Coleman, 
of No. 330 Water St., New York, the above- 
named applicant, being duly sworn, says, 
that he has aiTived at the age of twenty-one 
years; that he has resided in the United 
States three years next preceding his arrival 
at that age, and has continued to reside 
thei-ein to the present time; that he has re- 
sided five years within the United States, in- 
eluding the three years of his mhiority, and 
that he has resided one yeai-, at least, imme- 
diately preceding this application, within the 
state of New York, and that, for three years 
next preceding this application, it has been 
his real and honest intention to become a 
citizen of the United States. Peter (his X 
mark) Coleman, Sworn ta open court, this 
15th day of October, 1868. James M. Sween- 
ey, Clerk. I do declare on oath, that it is 
my bona fide intention, and has been, for 
the three years next preceding this applica- 
tion, to become a citizen of the United States, 
and to renoxmce forever all allegiance and 
fidelity to any foreign prince, potentate, state 
or sovereignty whatever, and particularly to 
the queen of Great Britain and Ireland, of 
whom I was before a subject. Peter (his X 
mark) Coleman. Sworn in open court, this 
15th day of October, 1868. James M. Sween- 
ey, Clerk. I, , do solenmly swear, that 

I will support the constitution of the Unit- 
ed States, and that I do absolutely and en- 
tirely renounce and abjure all allegiance smd 
fidelity to any foreign prince, potentate, state 
or sovereignty whatever, and particularly to 
the queen of Great Britain and Ireland, of 
whom I was before a subject, Peter (his X 
mark) Coleman. Sworn in open com*t, this 
15th day of October, 1S6S. James M. Sween- 
ey, Clerk." The four several docinnents com- 
posing said paper are all on one page of a 
half sheet of paper, and are printed blanks 
filled in. In writing, across the face of said 
paper, and partiy on the mai*^ and pailly 
on the affidavit of Swain, on said paper, are 
the initials "J. H. MeC," in the handwriting 
of the Honorable John H. MeCunn, who was 
a judge of the said superior court, in October, 
1868, and is now dead. On the back of said 
half sheet of paper are the following words: 
"New York Superior Court. In the Matter of 
Peter Coleman, on his Naturalization— JMlnor. 
Affidavits, &c. Filed, Oct. 15, 1868." These 
words are a printed blank, filled in. The 
only 'books now in the office of the clerk of 
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said superior court, wliidi pui'port to relate 
to tlie naturalization, of any person, at any 
time between January 1st, 1839, and January 
1st, 1874, are books -wliicli resemble in all 
respects that in wliicli tbe said entry in re- 
p;ard to Coleman appears, except tisat tbe 
label on eacb of the books wbicli cover the 
years preceding ISGS, is "Naturalizations," 
and the label on each of the books which 
cover the years succeeding 1868, is "Natural- 
ization Record." The only papers on file in 
said clerk's office, purporting to relate to the 
naturalization of any persons, between Janu-- 
aiy 1st, 1859, and Januarj' 1st, 1874, are pa- 
pers which resemble those in the case of 
Coleman, in all respects, one of which is 
filed in the case of each person whose name 
is entered in said books. Said books, labelled 
"Natm-alizations," "Naturalization Index," 
and "Naturalization Record," covering the 
time between 1838 and 1874, contain entries 
relative to between 50,000 and 60,000 per- 
sons, of which more than 1,000 are as to fe- 
males, and 20,000 are as to persons who, it 
is claimed, were natm-alized in the year 1S6S, 
18,432 of whom were in the month of Octo- 
ber alone. The establishment and keeping 
of the volumes in use between 1858 and 1874, 
which contain such entries as appear in re- 
lation to Coleman in the said book labelled 
"Naturalization Index," was not in pm-su- 
ance of any order of any term, general, spe- 
cial or circuit, of the said superior court so 
far as appears- by any record in said com-t. 
Prior to January 1st, 1859, when an alien 
was natm-alized in said superior court, an 
entTy was made in the court minutes book, 
in the following form: "Thursday, October 
7th, 1858. Daniel McCarthy and Francis 
Popper personally appeared in open court 
this day and made application to b& admit- 
ted as citizens of the United States, and, pro- 
ducing the evidence as recpiired by law, and 
upon reading and filing such evidence, it is 
ordered that they severally be admitted as 
citizens of the United States of America." 
Since January 1st, 1S74> whenever an alien 
lias been natm-alized by said superior com-t, 
an entry has been made in the court minutes 
book in the following form: "Monday, March. 
2d, 1874- The following named persons per- 
sonally appeared in court, produced the evi- 
dence required by the several acts of con- 
gi-ess, and, having made the declarations and 
renunciations as by said acts reqnU-ed, it is 
ordered, that said applicants be admitted 
to be citizens of the United States of Amer- 
ica: Michael Brasby— Patrick Hunt. Thom- 
as Boese, Clerk." When Coleman was 
brought before the commissioner, he demand- 
ed an examination, which was granted. Up- 
on such examination, the commissioner had 
before him all the facts above stated, and 
the said notice, of which a copy is above 
set forth, alleged to have been given to 
Coleman when his right to register was 
challenged, together with the opinion of 
Judge Preedman, hei-dnaftev refen-ed to, 
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and proof that both had been previously pub- 
lished in most, if not all, the newspapers of 
said city, both German and English. Cole- 
man was then conunitted by the commission- 
er, as having, for the purpose of registering 
himself as a voter, unlawfully used a certif- 
icate of naturalization, of which a copy is 
above set forth, knowing the same to have 
been unlawfully issued or made. All the is- 
sues arising on the pleadings and testimony 
in this case, except such as arise on the 
foregoing facts so stipulated in writing, and 
on the sufficiency of the ori^nal complaint, 
were waived by the counsel for the respec- 
tive parties, by a stipulation in writing. 

The sixth amendment to the constitution 
of the United States provides, that, in all 
criminal prosecutions, the accused shall en- 
joy the right "to be informed of the nature 
and cause of the accusation." This provi- 
sion applies as well to the preliminary pro- 
ceedings for arrest, before indictment, as to 
the indictment itself. The fourth amend- 
ment provides, that the right of the people 
to be secure in their persons against unrea- 
sonable seizm-es shall not be violated, and 
that no warrant shall issue but upon prob- 
able cause, supported by oath or affii-mation, 
and particulai-ly describing the person to be 
seized. Assuming that the words "op other- 
wise," in the affidavit of Mosher, may be re- 
garded as smrplusage, and that such affidavit, 
taking all its language together, sufficiently 
alleges that Coleman used the certificate of 
citizenship for the purpose of registering him- 
self as a voter, in the election disti-ict named, 
and on one of the four days named, yet it 
does not stata how such use was unlawful, 
or how the certificate had been unlawfully 
issued or made. There is no statement as 
to wherein the illegality of the use, or as to 
wherein the illegality of the issuing or mat- 
ing, of the certificate consisted. Th& use by 
a person, for the pm-pose of registering him- 
self as a voter, of a "certificate of citizenship, 
of the superior court in the city of New York, 
showing him to be admitted to be a citizen," 
is not a forbidden act or an offence. The 
only specification of an offence in the affida- 
vit, is that Coleman "unlawfully" used for 
such pm-pose such certificate, Icnowing that 
such certificate had been "unlawfully" issued' 
or made. Characterizing the use as unlaw- 
ful does not give any information as to the 
nature of the offence. Whether the use was 
imlawful or not is itself a conclusion of law, 
and to allege that the use was unlawful is 
not to allege a fact. So, also, to allege that 
Coleman knew that the certificate had been 
unlawfully issued or made, is not to give any 
information as to what fact or facts he knew. 
The allegation that Coleman knew that the 
certificate had been unlawfully issued or 

made, is, in substance, an allegation of two 
things: First, that the certificate had been un- 
lawfully issued or made; and, second, that 

Coleman knew that, when he so used it. The 

allegation that the certificate was unlawfully 
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Issued or made, gives no information as to 
any fact, or as to the nature of any guilty 
knowledge by Coleman; and, to say that 
Coleman Imew that the certificate was tmlaw- 
fuUy issued, gives no information, unless it is 
set forth wherein the unlawfulness of the is- 
suing consisted, and that Coleman knew the 
facts so alleged to constitute such unlawful- 
ness. No "probable cause" was set forth in 
the affidavit. 

The warrant is open to the same objections 
as the affidavit, in the use of the same words, 
"unlawfully use," and "unlawfully issued 
or made;" and to the further objection, that 
it does not set forth that the certificate was 
used for the pmrpose of registering as a 
voter, or for what purpose, but simply that 
it was unlawfully used by Coleman, in the 
election district named, on or about the day 
named, he knowing that it had been unlaw- 
fully issued or made. 

In U. S. V. Hem*y [Case No. 15,350], I 
held, that, in an indictment under a stat- 
ute which made it an offence to execute a 
fraudulent bond by which the payment of 
any internal revenue tax shall be evaded, 
it was sufficient to aver, in the indictment, 
that the defendant executed a specified bond, 
and that it was fraudulent, and that, by 
means of it, the payment' of a specified in- 
ternal revenue tax was evaded, and that 
the defendant knew the bond to be fraudu- 
lent; and that it was not necessary to set 
forth in what particulars the bond was 
fraudulent. This decision was made in view 
of the rulings in U. S. v. Gooding, 12 Wheat. 
[25 U. S.] 460, 474, U. S. v. Mills, 7 Pet. [32 
U. S.] 138, 142, U. S. V. Staats, 8 How. [49 
U S.] 40, 44, and U. S. v. Pond [Case No. 
16,087], establishing the principle, that, "in 
an indictment for an offence created by stat- 
ute, it is sufficient to desci'ibe the offence 
in the words of the statute, and that, if the 
defendant insists upon a greater particular- 
ity, it is for him. to show, that, from the ob- 
vious intention of the legislature, or the 
known principles of law, the case falls with- 
in some exception to the general rule." The 
allegation that a bond was fraudulent, is an 
allegation of a fact, even though it is not 
stated wherein it was fraudulent, and even 
though to so state would be to state a further 
fact. But, the allegation that a certificate 
was unlawfully used or unlawfully issued, 
is not an allegation of a fact, but is the al- 
legation of a conclusion of law. In this con- 
nection, the case of U. S. v. Hirschfield [Id. 
15,372], in this court, before Judge Benedict, 
may be referred to. There, an indictment, 
under section 5512 of the Revised Statutes, 
which makes it an offence to fraudulently 
register, not having a lawful right so to do, 
alleged that the defendant fraudulently reg- 
istered, having no lawful right to register. 
It was objected that the indictment was in- 
sufficient, because it simply averred that the 
accused fraudulently registered, without stat- 
ing any facts to show that a fraud was com- 



mitted, or to enable the accused to know 
what he was charged with having done. The 
indictment was held insufficient, on the 
ground that it did not point out the fraud 
which it was supposed the accused had com- 
mitted, so that he could know what it was 
that he was called on to explain. The sub- 
ject has recently been considered by the su- 
preme com-t, in XT. S. v. Cruikshank, 92 U. S. 
542, 557, and, within the principles there 
laid down, it must be held tliat the affidavit 
of IMosher failed to disclose "probable cause" 
for the issuing of the warrant. It is not in- 
tended to be held, that, if the evidence be- 
fore the commissioner, on the examination, 
showed the defendant to have been guilty of 
an offence against section 5426, or, if the evi- 
dence taken in the proceedings on this ha- 
beas corpus showed such guilt, it would nec- 
essarily follow that the defendant must be 
now discharged, because of the insufficiency 
of the original affidavit and warrant. 

The main question discussed, on the hear- 
ing on the writ, was, whether the certificate 
of citizenship which Coleman used was un- 
lawfully issued. It was contended, by the 
attorney for the United States, that the cer- 
tificate was unlawfully issued, because there 
was no matter of record in the superior coiu^t 
on which to found it; and that, what has 
been foimd in, and produced from, the books 
and files of that court, does not constitute a 
record of the naturalization of Coleman. The 
proceedings in the superior court, in the case 
of Coleman, took place under the act of April 
14, 1802 (2 Stat. 153), and the act of May 26, 
1824 (4 Stat. 69). The first section of the act 
of 1802 contained the following provisions: 
"Any alien, being a free white person, may 
be admitted to become a citizen of the United 
States, or any of them, on the following con- 
ditions, and not otherwise: First That he 
shall have declared, on oath or affirmation, 
before the supreme, superior, district or cir- 
cuit court of some one of the states, or of the 
territorial districts of the United States, or a 
circuit or district court of the United States, 
three years at least before his admission, 
that it was, bona fide, his intention to be- 
come a citizen of the United States, and to 
renounce forever aU allegiance and fidelity to 
any foreign prince, potentate, state or sover- 
eignty whatever, and particulai'ly, by name, 
the prince, potentate, state or sovereignty 
whereof such alien may at the time be a citi- 
zen or subject. Secondly. That he shall, at 
the time of his application to be admitted, de- 
clare, on oath and affirmation, before some 
one of the courts aforesaid, that he will sup- 
port the constitution of the United States, 
and that he doth absolutely and entirely re- 
nounce and abjure all allegiance and fidelity 
to every foreign prince, potentate, state or 
sovereignty whatever, and particularly, by 
name, the prince, potentate, state or sover- 
eignty whereof he was before a citizen or 
subject; which proceedings shall be recorded 
by the clerk of the com-t Thirdly. That the 
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court admitting sucTi a lien shall be satisfied 
that lie lias resided within the United States 
five years at least, and -within the state or 
teiTitory where such court is at the time 
held, one year at least; and it shall further 
appear to their satisfaction, that, dui-ing that 
time, he has hehaved as a man of a good 
moral character, attached to -the principles of 
the constitution of the United States, and 
well disposed to the good order and happi- 
ness of the same; provided, that the oath of 
the applicant shall in no case he allowed to 
prove his residence. Fom'thly. That, in case 
the alien applying to he admitted to citizen- 
ship shall have borne any hereditary title, or 
been of any of the orders of nobility, in the 
liingdom or state fi'om which he came, he 
shall, in addition to the above requisites, 
make an express renunciation of his title, or 
order of nobility, in the com-t to which his ap- 
plication shall be made, which renunciation 
shall be recorded in the said court" Section 
3 of the act of 1802 provides, that "every 
court of record in any individual state, hav' 
ing common law jiu-isdiction, and a seal and 
cleric or prothonotary, shall be considered as 
a district coiu-t, within the meaning of this 
act" The first section of the act of 1824 
provides as follows: "Any alien, being a free 
white person and a minor, under the age 
of twenty-one years, who shall have re- 
sided in the United States three years next 
preceding his arriving at the age of twenty- 
one yeai's, and who shall have continued to 
reside therein to the time he may make appli- 
■cation to be admitted a citizen thereof, may, 
after he arrives at the age of twenty-one 
years, and after he shall have resided five 
years within the United States, including the 
three years of his minority, be admitted a 
•citizen of the United States, without having 
made the declaration required in the first 
condition of the first section of the act to 
which this is an addition, three years pre- 
vious to his admission; provided such alien 
shall make the declaration required therein 
at the time of his or her admission; and shall 
further declare, on oath, and prove to the sat- 
isfaction of the com*t, that, for three years 
next preceding, it has been the bona fide in- 
tention of such alien to become a citizen of 
the United States; and shall, in all other re- 
spects, comply with the laws in regard to 
natm-alization." Propositions are announced 
in this case, by the attorney for the United 
States, the accmracy of which cannot be ques- 
tioned—such as, that the admission of an 
alien to citizenship is a judicial act; that it is 
essential that a court should act; and that 
the evidence submitted to the court for the 
pm'pose of admission to citizenship must be 
legal evidence. 

It is further contended, by the attorney for 
the United States, that the proceedings and 
judgment of admission must be recorded. 
The act of 1802 provides, that the ahen may 
be admitted to become a citizen "on the fol- 
lowing conditions, and not otherwise:" (1) 



He must have declared his intention. (2) He 
must take an oath to support the constitu- 
tion, and renoimcing his former allegiance. 
The statute then says: "Which proceedings 
shall be recorded by the glerk of the coiurt" 
Then follow the thh-d and fourth conditions: 
(3) The court must be satisfied, by proof, as 
to the prescribed residence and character of 
the applicant, some other oath than his own 
being required to prove his residence. (4) The 
applicant must expressly renotmce all titles 
and orders of nobility, "which renunciation 
shall be recorded in the said court" It is 
liardly to be supposed that congress intended 
to malce the applicant for citizenship responsi- 
ble for a noncompliance with any other con- 
ditions than such as he had the power to 
comply with. The applicant can declare his 
intention, and can take the prescribed oath 
and make the rentmciation. But he cannot 
see to it that the proceedings and renuncia- 
tion are recorded. He can produce a wit- 
ness as to his residence and character, and 
can appear in person in the proper com*t and 
be sworn there in open court "with his wit- 
ness, as to the matters prescribed in the stat- 
ute. When this is done, he can do nothing 
more except to receive such a certificate from 
the court as that which Coleman received 
from the com*t— a certificate which sets forth 
that it is given "by the court" under its seal; 
that Coleman appeared in the court on a day 
named, and applied to it to become a citizen, 
and produced to it such evidence, and made 
such declaration and renimciation, and took 
such oaths, as are required by the acts of 
congress on the subject; and that, thereup- 
on, the court ordered that he be admitted, 
and he was accordingly admitted, by the 
com-t, to be a citizen of the United States. 
When he has done what the certificate says 
he has done, and when he leaves with the 
derk of the court such papers as he has 
signed, and when the court teUs him, as it 
does by the certificate, that, he having done 
all that, the eom-t had thereupon ordered that 
he be admitted to be a citizen, and had ad- 
mitted him to be a citizen, and when the 
coiu't gives the certificate into his. keeping, 
he has done all he can to comply with the 
statute. It cannot be held that the word 
"conditions" applies to anything further. 
There must, undoubtedly, be an act of admis- 
sion, but what shall be the evidence, directed 
by the court of such act of admission, is an- 
other question. The provision for recording 
"proceedings," at the close of the second con- 
dition, and the provision for recording the re- 
nimciation mentioned in the f om'th cpndition, 
are inti-oduced in such form that they may 
very well be regarded as merely directory, 
and as no part of the "conditions." The con- 
ditions are well satisfied by limiting them to 
what the applicant is required to do, in the 
first, second and fourth paragraphs, and to 
what the coinrt is required to do, in the third 
paragraph. The admission to citizenship is 
to follow the observance of those conditions. 
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The recording is to follow tlie admission 
and not precede it Tlie admission separates 
tlie conditions from tlie recording. Tlie coiurt 
admitting to citizenship must have evidence 
of tlie prior declaration of intention, or, in tlie 
case provided for by tlae first section of the 
act of 1S24, evidence of what is requii-ed by 
that section, and satisfactory evidence as to 
residence and character, and the applicant 
must take the prescribed- oaths and maJie the 
prescribed reniAnciations, and then the court 
is authorized to admit him to become a citi- 
zen. Even if the evidence as to residence 
and character is reauired to be recorded, yet 
it, and all evidence as to a prior declai-ation 
of intention, and the oaths and renunciations 
of the applicant, and the evidence as to resi- 
dence and character, may very well be record- 
ed by placing the written papers on the files 
of the court, in the shape in which the court 
receives them as complete. Such papers, 
when filed, are just as much recorded, and 
just as much records of the court, as if they 
were bound in book form, and the book were 
filed, or as if they were copied at length in a 
book, and the book were filed. 

As said before, there must be an act of ad- 
mission by the court. But. the court has a 
right to say what it will regai-d as its act of 
admission, and it has a right to say what it 
wm regai-d as its order that the applicant be 
admitted, and what it will regard as his ad- 
mission. Whatever the court says is its act 
of admission, and whatever the com-t says is 
its order of admission, is such act and such 
order, whenever the question is brought up 
in a collateral proceeding, such as is the pres- 
ent proceeding, provided, there is sufacient to 
reasonably amount to such act and such or- 
der. Here, the superior court has said to 
Coleman, by the cei-tificate, that he has com- 
plied with all the requirements of the stat- 
ute, and that it has made an order thereupon 
that he be admitted to be a citizen, and that 
it has admitted him to be a citizen. The ev- 
idence produced on the subject, from the files 
and records of that com-t, shows, that the cer- 
tificate stated the truth, in stating that Cole- 
man appeared in the court and applied to it 
to become a citizen, aad produced to it such 
evidence, and made such declaration and re- 
nunciation, and took such oaths, as the stat- 
ute required. The three oaths of Coleman, 
embracing also the necessary declaration and 
renunciation by him, and the oath of the wit- 
ness as to his residence and character, are all 
sworn to in open coiu't, and are on one and 
the same page of paper, at the head of which 
is a title, showing that all the proceedings 
are in the matter of the application of Cole- 
man to the superior court to become a citi- 
zen of the United States. The original page 
of paper is on file in that court, and bears 
the mark of having been filed on the same 
day on which the certificate was issued. 
This filing was a recording, within the mean- 
ing of the statute. 
It is contended, by the attorney for the 
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United States, that it has been shown that 
there was no matter of record in the superior 
court on which to found the certificate that 
was given to Coleman; that what was put 
on record was not an act of admission or an 
order of admission; that there should have 
been a record of a judgment of the com-t, in 
the same form as the ordinary record of a 
judgment between par-ties; that there is 
nothing in this case that can be regarded as 
such record, even including what is found in 
the "Naturalization Index" and the affidavits, 
and what is in them and on them; and that, 
therefore, the certificate was unlawfully is- 
sued. Tbe evidence in this case shows very 
clearly that the superior com-t regarded what 
is found in the "Naturalization Index," in re- 
gard to Col6man, in connection with the pa- 
per of oaths, &e., and the initials of the 
judge on such paper, as amounting to an or- 
der tc^r the admission of Coleman to be a cit- 
izen. The evidence shows that there was no 
other record or entry of any order for the ad- 
mission of Coleman; but, it equally shows, 
not only that the court understood that there 
was an order for his admission, but, also, 
what it was that was understood hj the 
court to be an order for his admission. The 
certificate given by the cOm-t under its seal 
states that there was an order made by the 
courtf or his admission. It follows, that what 
is now found is what the court referred to as 
the order. It is not claimed, that, between 
the end of 1858 and the beginning of 1874, 
any other form of order admitting to citizen- 
ship was made by the superior com*t in any 
case, different from what now appears to 
have been made in the case of Coleman, 
while it does appear, that, during all the time 
from ISoS to 1874, the form of the order of 
admission was the same as in the case of 
Coleman, (except that nothing appears as to 
any initials of a judge,) and that such form 
covers the cases of between 50,000 and 60,- 
000 persons, who appear by the books of that 
court, before mentioned, to have been admit- 
ted by that court; during that period, to be 
citizens, if Coleman was so admitted. It may 
be that some, and, perhaps, many of the en- 
tries in such books may have been intended 
as statements that persons were naturalized 
who were not in -fact naturalized, who never 
appeared in the cotirt, and who never took 
any oaths, and on whose cases the court nev- 
er acted, or acted only to reject them, and it 
may be that certificates were issued like that 
issued to Coleman, not only in cases thus 
fraudulentiy entered in such books, but in 
cases where no entry appears in such books. 
But no such case is now presented to this 
com-t It is to be presumed, that, if it shall 
be judicially shown to the supei'ior court that 
any entries of naturalization in its books are 
fraudulent, or that any fraudulent certifi- 
cates have been issued under its seal, it will 
annul such entries and certificates. But the 
only question in this court on this branch of 
the case, is, whether wbat is found in the 
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records of the superior court amounts to an 
order for tbe admission of Coleman to Tae a 
citizen. Tiiat court, for a period of fifteen 
years, observed tlie same forms of procedure, 
and kept the same records, and made the 
same orders of admission, in all cases of nat- 
m-alization, as in the case of Coleman, and 
none others. During that period, nineteen 
judges occupied seats on the bench of that 
court. They were: Joseph S. Bos worth, 
Murray Hoffman, John Slosson, Lewis B. 
TVoodi-uff, Edwards Pierrepont, James Mon- 
erief, Anthony L. Robertson, James W, 
"Wliite, John M. Barbour, Claudius K Monell, 
Samuel B. Garvin, John H. McCunn, Samuel 
Jones, 3?i-eeman J; Fithian, John J. Freed- 
man, James C. Spencer, TVilliam E. Cm-tis, 
John Sedgwick and Hooper 0. Van Vorst It 
is to be pi-esumed, that, in each case of nat- 
uralization, during that time, a certificate 
Tvas given, like in form to that received 
by Coleman, and averring that the com't had 
ordered the admission of the party. That se- 
ries of judges must have regai*ded what was 
found on the files, or in the records or books 
of the court, in each case, as an order of ad- 
mission, or as a record showing that such an 
order had. been made by the com-t The 
stipulation of facts states, that, in the case 
of each person whose name is entered in the 
book as natm'alized, there are on file papers 
resembling in all respects those in the case 
of Coleman. There is, therefore, no entry in 
the book, of a naturalization for which there 
are no proper oaths, declarations and renun- 
ciations. If any certificates were ever put 
into the hands of any person, not based on 
any actual proceeding in the court, tiiey were 
certificates as to which both the entry in the 
book and the filed oaths, &e., were wholly 
wanting. The fact that there is no record 
in the court of any order directing the estab- 
lishment and keeping of the volumes contain- 
ing entries of naturalizations between 1858 
and 1874, is of no consequence. The very 
keeping of them, for so long a period, is 
equivalent to an order that they be kept; 
and the absence of any order or practice, 
during that period, as to any other form of 
order of admission or record of admission, 
shows that what was kept and done is- to be 
regarded as a record and as the record. The 
form of record in use before 1850, and that 
in use since 1873, cannot, in this collateral 
proceeding, be regarded as any better or 
more satisfactory form of record or order 
than that used during the period between 
1858 and 1874. 

No case is cited, where what is foimd of 
record and on file in the case of Coleman has 
been held to be not a sufficient record or or- 
der of admission. In Spratt v. Spratt, 4 Pet 
[29 U. S.] 393, the naturalization was held 
to be good. This was the case, also, in 
Stark V. Chesapeake Ins. Co., 7 Craneh [11 
U. S.] 420, and in The Acorn [Case No. 29], 
and in Ritchie v. Putnam, 13 Wend. 524, and 
in McCarthy v. Marsh, 5 N. T. 2G3. 
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There are decisions that the docket entries 
of a com*t are not admissible without laying 
a foundation therefor by showing why a copy 
of the record is not produced. Such was the 
case in Ferguson v. Harwood, 7 Craneh [U 
U. S.] 408, and hi Leveringe v. Dayton [Case 
No. 8,288]. But, where docket entiies stand 
in the place of any other record, and are re- 
garded by the cotirt which makes them, as 
the record, they receive from other comiis 
the same consideration, as a record, which is 
accorded to them by the court which per- 
mits them to stand in the place of any other 
record, provided there is no express provision 
of law prescribing any other record. 

In Philadelphia, etc., R. Co. v. Howard, 13 
How. [54 U. S.] 307, a copy of the docket en- 
tries of a com-t in a smt were produced, to 
prove the pendency of the suit. It was object- 
ed, that a formal record ought to have been 
shown. It appeared that the docket entries 
and files of the court stood in place of the 
record. The supreme comi; says: "When a 
formal record is not requii-ed by law, those 
entries which are permitted to stand in place 
of it are admissible in evidence." It then 
cites with, approval the case of Reg. v. Yeove- 
ley, 8 Adol. & E. 806, where it was held, 
tliat tile minute book of the sessions was ad- 
missible to prove the fact that an order of 
removal had been made, it appearing that 
it was not the practice to make up any other 
record of such an order; and it also cites 
with approval the kindred cases of Arundell 
V. White, 14 East, 216; Jones v. Randall, 
Cowp. 17; and Com.* v. Bolkom, 3 Pick. 281. 

In Washington, etc., Steam Packet Co. v. 
Sickles, 24 How. [65 U. S.] 333, tiie plaintifes, 
contending that a prior verdict and judgment 
in their favor against the defendants, es- 
topped the defendants as to material questions 
in the cause, offered, as evidence of such ver- 
dict and judgment, docket entries thereof in a 
court of the District of Columbia. The de- 
fendants objected that the docket entries 
were simply memoranda or minutes from 
which a record of a verdict and judgment 
were to be made. The supreme com-t says: 
"It appears, that, in this disti-ict, as in Mary- 
land, the docket stands in the place of, or, 
perhaps, is, the record, and receives here 
all the consideration that is yielded to the 
record in other states. These memorials of 
their proceedings must be intelligible to the 
court that preserves them, as their only evi- 
dence, and we cannot, therefore, refuse to 
them faith and credit Boteler v. State, S 
GiU & X. 381; Ruggles v. Alexander, 2 
Rawle, 232." 

These decisions are conclusive of the pres- 
ent question. The statute, in requiring the 
proceedings to which it refers to be "record- 
ed by the derk of the court," required no 
other record, in respect to Coleman, than that 
whieli was made, either as respects the order 
of admission or any of the oaths or affidavits. 
In Re Christern [43 N. Y. Super. Ct. Rep. 
523], before Judge Freedman, of the supreme 
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court of the city of New York, October 15th, 
187G, persons in the exact position of Cole- 
man applied to that court to have the record 
of the proceedings in that court, admitting 
tliem to citizenship, perfected by an enti-y 
nunc pro tunc of the fact of such admission 
in the minute book of that couit. The sole 
gi-ound of such application -was, tliat the va- 
lidity of the admission of the party to citizen- 
ship -was disputed, on the allegation that 
there was no legal record of the judgment 
adinitting him_ to citizenship, for the reason, 
■that the clerk of the court did not write out 
.an enti-y in the minute book of the court, 
reciting the proceedings and showing the ad- 
judication made. This is the same point 
now urged here. Judge Freedman, in his de- 
cision in that case, details the practice of 
the supreme com-t from the close of 185S 
to the close of 1S73, in naturalization pi*o- 
ceedings, and shows it to have been the same, 
in all cases, as in the case of Coleman. He 
Jield, that what was so done constituted a 
sufficient record, and that the want of any 
further or different record, and the absence 
■of an enti-y in the general minute book of 
the court, did not render the admission to 
citizenship invalid. He, therefore, denied the 
.application, on the gi'ound that no necessity 
existed for granting it, because there was no 
defect in the record, which recLuired perfec- 
tion by amendment. 

It is m-ged, by the attorney for the United 
estates, that there is nothing to show that 
the book labelled on tlie back "Naturaliza- 
tion Index," and found in the office of the 
■clerk of the superior court, was ever regard- 
ed by that court as a record, or that that 
court even knew of its existence; that it is as 
much a private, unofficial book as the note 
paper in the clerk's desk is private, unofficial 
paper; that there is nothing to show when 
tlie entries in it were made, nor by whom 
they were made; that, for all that appears 
to the contrary, they were made up from the 
affidavits alone, some time after the time 
when the affidavits pm*port to have been 
jnade; that it does not appear that the book 
was kept even by the authority or direction 
of the clerk of the com-t; and tliat it may 
Jiave been made up by, and have been the 
property of, some deputy who used it as an 
4itd in making searches. There is no evi- 
dence tending to show that what is thus 
^;onjectm-ed has any foundation in fact. It 
was open to the United States to show, that 
the "Natiu-alization Index" was not regarded 
i)y the superior comrt as a record, or that its 
•existence was unknown to that com-t, or that 
it was a private, unofficial book, or that the 
book was not kept by the authority or direc- 
tion of the clerk of the court, or that it was 
the property of some deputy. The record in 
the present case contains a certificate signed 
>by the present clerk of the superior com-t, and 
attested by the seal of that court, certifying 
that the copy, before set forth, of the enti-y 
in regard to Coleman, in such "Naturalization 



Index," "is a true extract from the record 
of naturalizations of this court, remaining 
in my office, to date," which date is Novem- 
ber 22d, 1878. When a certificate of the 
clerk of a com-t, under its seal, certifying 
that a book is a "record of natm-alizations" 
of the court, is presented and accepted as 
evidence of the existence in the book, of the 
original entry of which a copy is annexed to 
the certificate, and no evidence is produced 
that the signatm-e of the clerk is forged, or 
that the seal is not an impression from the 
true seal, or that the book has no existence, 
or that the enti-y is not in it, and when it ap- 
pears that the book is in the office of the clerk 
of the com-t, and has on it and in it marks 
designating it as the property of the com-t, 
and as containing transactions of the court, 
and Tvhen the entry in question in it corre- 
sponds with the contents of papers on file in 
the office of the clerk of the court, which pa- 
pers purport to be genuine, and the genuine- 
ness of which is not impeached, and which 
pm-port to have been filed on the day when 
the particular transaction took place, it is 
a proper legal conclusion, that the court re- 
garded the book as one of its records, and 
loiew of its existence, and that it is not a 
private, unofficial book, and that it was kept 
by the authority and direction of the court 
and of its clei-k, and that it was not the 
property of some deputy. So, too, it is a 
proper legal conclusion, on the same evidence, 
that the entry in the book was made at a 
proper time and by proper autliority. 

In regard to the oaths or affidavits on file 
in the superior court, it is contended, by 
the attorney for the United States, that it is 
impossible to say, from the initials of the 
judge alone, that he ever made any decision 
concerning the affidavits, or, if he did, what 
decision he made, or that the decision was 
made in court; that, even though it be con- 
ceded that he examined the affidavits, and 
approved them, and put his initials on them, 
as a fiat that they be filed, yet it does not 
appear that he did so when in eom-t and 
acting as the com:t; that the absence from the 
regular minutes of the court of an entry that 
the question of the naturalization of Cole- 
man was before the court, without proof that 
the omission was accidentally made by the 
clerk, is evidence, that, if the judge con- 
sidered and passed upon the affidavits, he 
did so out of court; that the affidavits are 
ex parte affidavits, and not legal evidence; 
and that it is to be inferred from the affi- 
davits that the affiants were not examined In 
court, but merely signed and swore to the 
affidavits. These positions are recited, to 
show that they have been considered. The 
oaths or affidavits are all on one page of 
paper, with the title at the top; "Superior 
Court of the City of New York. In the Mat- 
ter of Peter Coleman, on his Application to 
become a Citizen of the United States. Mi- 
nor." Each one of them purports to be 
"sworn in open com-t." The attestation sig- 
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nature to each jurat is, "James M. Sweeny, 
Clerk." This is an attestation that the oath 
was talien in the court, in open court, in the 
presence of the court, when the judge hold- 
ing the court was sitting as a court As the 
initials on the page are the initials of a 
judge who was a judge of the court at the 
time, and competent to hold it, it is to he 
presumed, from such initials, in connection 
with the other evidence, that he did hold the 
court, and that he wrote his initials as an 
authority to the clerk to do what is found 
to have been done, namely, to enter the 
name of Coleman in the "Naturalization In- 
dex," as admitted to citizenship, with the 
date, and the other matters found in the 
book kept, and as authority to file the oaths 
or affidavits, and as an assertion that the 
court held by him, and he while holding the 
com't, had received the application of Cole- 
man and acted judicially on the matters 
covered by the oaths or {^davits, and been 
satisfied by the evidence, as to the residence 
and character of Coleman, and had admitted 
him thereupon to be a citizen of the United 
States. As the court is to be satisfied by 
proof, of the existence of the necessary pre- 
requisites to admission to citizenship, it is 
to be presumed, in the absence of evidence 
to the contrary, that Coleman and his wit- 
ness deposed, on examination on oath in 
open com-t, to the several matters set forth 
over their respective signatures as being 
deposed to by them on oath, and certified 
, by the clerk as sworn to by them in open 
court, and that they did so to the satisfac- 
tion of the com-t. None of the objections 
taken in respect to the affidavits are regard- 
ed as tenable. 

It, therefore, appears, that Coleman was 
duly and legally admitted to citizenship; 
and that the legality of his admission was 
not invalidated by any act or omission which 
occm-red either prior or subsequently to his 
admission. As he was legally admitted, it 
was proper for the court to give to him the 
certificate of citizenship which was given to 
him; and that certificate was not unlawfully 
issued or made. On this ground he is en- 
titled to his discharge from arrest. 

But there is another ground on which Cole- 
man is entitled to be discharged. Even if 
• there were such a defect in the record of the 
superior court as to make the certificate 
given to him one that was unlawfully is- 
sued or made, he was not guilty of an 
offence, under section 5426, unless, when he 
used the certificate, he knew that it was 
unlawfully issued or made. As it appears 
that he complied fully with all the conditions 
imposed on him as prerequisites to his ad- 
mission, and that the unlawfulness, if any, 
was in the want of form in the record of 
the court, and as he received at the time from 
the court a certificate stating that all the 
statutory requisites had been complied with, 
and that the court had ordered that he be 
admitted to be a citizen, and that he was ac- 



cordingly admitted by the court to be a cit- 
izen, no court would permit a jury to con- 
vict him of using such certificate knowing 
that it was unlawfully issued. So manifest 
was this, that the moment the facts were 
brought to the attention of this court, on 
the hearing on the habeas corpus, it an- 
nounced that Coleman would be discharged 
immediately, on this ground alone. There- 
upon, the attorney for the United States stat- 
ed, that he did not think the evidence dis- 
closed sufficient guilty knowledge on the part 
of Coleman of the defects in the certificate 
of citizenship, and that he consented that he 
should go' at large. He was accordingly re- 
leased from custody, but no formal decision 
was made, in order that the other questions 
presented might be argued, considered and 
decided. 

An order will be entered discharging Cole- 
man from custody. 



Case No. 2,981. 

The COLE^IAN, ETC. 

[Brown, Adm. 456,] ^ 

District Court, E. D. Michigan. Sept., 1873. 

Collision — Issufficiekt Equipment — Respec- 
tive Liability op Tdg and Tow— JfLEADisG. 

1. A tug, whose chief officer also acts as 
wheelsman, is insufficiently manned, and every 
doubt as to her being in fault will be resolved 
against her, 

2. The fact that she is fully manned, accord- 
ing to the custom of tugs plying on those 
waters, is no excuse. 

3. In case of uncertainty or irreconcilable 
conffict of testimony between a tug and her tow, 
as to their respective manoeuvres, the fact that 
the tug is insufficiently manned will be regard- 
ed as a fault contributing to the collision. 

4. Where the persons in charge of a tug and 
tow jointly participate in their control and 
management, the tug and tow are jointly liable 
for an injury done to a third vessel. 

5. Objections to a Jibel for want of specific 
allegations of fault should be taken by excep- 
tions, and if taken at the hearing, an amend- 
ment will be permitted. 

6. An omission to state in the libel a ma- 
terial fact, peculiarly within the knowledge of 
the opposite party, as that one of the colliding 
vessels was improijerly manned, will not be al^ 
lowed to work an injury to the libellant, if the 
court can sea there was no design on his part 
in omitting to state it. 

This was a libel in rem, promoted by Mi- 
chael B. Kean, owner of the schooner Ayr, 
for collision, On the 11th day of May, 1872, 
the schooner Ayr lay aground and helpless 
on the easterly channel bank of the dredged 
channel at the mouth of the Saginaw river. 
On the same day, while the Ayr so lay 
agroimd, and in the day time, the tug Cole- 
man came down the same channel, with the 
schooner Foster in a tow by a line or lines 
astern. Although the channel is narrow, 

* [Reported by Hon. Henry B. Brown, Dis- 
trict Judge, and here reprinted by permission,] 
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yet there Tvas sufficient room for the tug and 
tow to have passed the Ayr in safety. The 
Foster, however, when a. little above where 
the Ayr lay, came near grounding' on the 
opposite or westerly channel hank, and in 
the effort to keep her off, she was made to 
run into and collide with the Ayr, doing her 
considei-able damage. The contest was 
mainly between the tug and the tow as to 
which should pay the damages done to the 
Ayr, there being no serious dispute as to the 
right of the Ayr to recover against the one 
or the other. On the part of the Foster it 
was insisted that she was without fault, and 
that the collision was caused wholly by the 
mismanagement and fault of the tug, and 
the following were insisted on: 1. Tbat the 
threatened grounding of the Foster was 
caused by the tug towing her imnecessarUy 
near the channel bank. 2. That in attempt- 
ing to keep the Foster o£E the bank, the tug 
swung out into and aci*oss the channel fur- 
ther than was necessaiy, involving, as it did, 
the ultimate necessity of coming completely 
about and taking the Foster about with her, 
in attempting to do which the Foster was 
made inevitably to run into and collide with 
the Ayr as she did. 3. That the tug was 
not properly officered and manned. On the 
conti'ary, it was insisted on the part of the 
tug that she was without fault, and that the 
collision was caused solely on account of the 
following faults on the part of the Foster: 
1. That her threatened grounding was caused 
by her sheering and not following in the 
wake of the tug. 2*. That she was unsea- 
worthy, in that her steering gear was out of 
order. 3. That she did not follow the tug 
in the attempt of the latter to keep off the 
channel bank. 

H. B. Brown, for libellant. 
"W. A. Moore, for the Foster. 
F. H. Canfield and G. V. N. Lothrop, for 
the tug Coleman, 

LONGYEAB, District Judge. A large 
number of witnesses were examined, and a 
gi'eat amount of testimony taken on the part 
of each, the tug and the tow; and I believe 
It is safe to assert that, aside from the fact 
of the collision, there is but one other fact 
material to the controversy, as to which, 
the testimony is not in the most direct and 
irreconcilable conflict. That one fact is, as 
to the manner in which the tug was officered 
and manned; and as that fact is, in my 
opinion, decisive of the case, I shall not 
make the attempt to find where the truth 
lies as to the other points in the case. I 
abandon such attempt all the more willingly, 
because I am satisfied it could only end in 
failmre, or result at best in great doubt and 
uncertainty. The persons in charge of both 
the Coleman and the Foster knew the Ayr 
was aground, and were fully cognizant of 
the difficulties to be encountered, and ought 
to, if they did not, have fully comprehended 
the care and skill necessary, the one to tow 



and the other to be towed, in safety to them- 
selves and the Ayr. The master of the tug 
remained on shore, and the towing was un- 
dertaken with the mate in command. This 
alone would not, ht^wever, necessarily con- 
stitute a fault. But the tug was without a 
wheelsman, the mate attempting to diS' 
charge that duty, besides that of master 
for the time being. In the case of The Vic- 
tor [Case No. 16,933], recently decided, this 
court held this to be a fault, and used the 
following language: "The responsible char- 
acter of the occupation of tugs requires that 
there should be some competent person in 
charge of their navigation, separate and dis- 
tinct from the wheelsman, and who has no 
other duties when the tug is in actual serv- 
ice." 

I have seen no occasion since to doubt the 
correctness of that decision. On the con- 
trary, since making it, my attention has been 
called to three decisions of this court, name- 
ly. The Zouave [Case- No. 18,221], The Arm- 
strong [Id. 540], and The John Fretter [Id. 
7,342], holding the same doctrine— the fii-st 
two by my predecessor, and the last one by 
Associate Justice Swayne. in the last- 
named case Judge Swayne made use of the 
following strong language, which I can adopt 
in its full force. He said: "It is impossible, 
in the nature of things, that the captain or 
mate can perform properly his other duties 
and also that of lookout, and they ought not 
to attempt it." The same is certainly ti'ue, 
with equal if not greater force, in regard to 
the wheelsman. In the same case he further 
says, "that in such a case every doubt is to 
be resolved against the vessel committing 
such a faiQt." As we have already remark- 
ed, the grossly conflicting and contradictory 
character of the testimony leaves it in great- 
doubt and imcertainty as to what particular 
manoeuvres of the two vessels, or of either, 
and which one was the immediate canse of 
the collision, in consequence of the unsea- 
worthy condition of the tug in respect to her 
equipment of officers and men at the time. 
The doubt must be resolved against her, un- 
less the answers contended for on the argu- 
ment are sufficient to defeat a recovery 
against her on that account. Before no- 
ticing their answers, however, I will con- 
sider the case on the part of the Foster. 

In Sturgis v. Boyer, 24 How. [Go TJ. S.] 110, 
121, 122, the supreme coiurt made use of the 
following language, the ease being in some 
of its aspects very much like the one now 
under consideration: "Cases arise, undoubt- 
edly, when both the tow and the tug are 
jointly liable for the consequences of a col- 
lision; as when those in charge of the re- 
spective vessels jointly participate in their 
control and management, and the master or 
crew of both vessels are either deficient in 
skiU, omit to take due eaxe, or are guilty of 
negligence in their navigation. Other eases 
may well be imagined where the tow alone 
would be responsible; as when the tug is 
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employecl by the master or owners of the 
tow as the mere motive power to propel their 
vessel from one point to another, and both 
vessels are exclusively xmder the conti'ol, di- 
rection and management of the master and 
crew of the tow. * * * But whenever the 
tag, under the charge of her own master 
and crew, and in the usual and ordinary 
coiu-se of such an employment, imdertalces 
to transport another vessel, which, for the 
time being, has neither her master nor crew 
on board, from one point to another, over 
waters where such accessory power is nec- 
essarily or usually employed, she must be 
held responsible for the proper navigation 
of both vessels. * * * Assuming that the 
tug is a suitable vessel, properly manned 
and equipped for the undertaking, so that 
no degree of negligence can attach to the 
owners of the tow, on the groimd that the 
motive power employed by them was in an 
imseaworthy condition, and the tow, under 
the circumstances supposed, is no more re- 
sponsible for the consequences of a collision 
than so much freight; and it is not per- 
ceived that it can mate any difference in 
that behalf, that a pait, or even the whole 
ofilcers and crew of the tow are on board, 
provided it clearly appears that the tug was 
a seaworthy vessel, properly manned and 
equipped for the enterprise," etc. 

To apply these doctrines to the present 
case: In the first place, those in charge of 
the respective vessels jointly participated' in 
their control and management, or, in other 
words, each vessel was in the immediate 
charge and control of her own officers and 
crew, and so, under the law as above laid 
down, this comes within the class of cases 
in which both the tow and the tug may be 
jointly liable. In the second place, the tug, 
as we have seen, was not properly manned 
for the enterprise, and so this case comes 
also within the class of cases in which the 
tow may be held in fault for employing a 
motive power which was in an nnseaworthy 
condition. That the tow should be held in 
fault, especially in view of the great doubt 
and uncertainty before mentioned concern- 
ing her condition and her conduct, I think' 
scarcely admits of doubt It results that 
both the tow and tug must be held jointly 
liable for the consequences of the collision, 
unless the answers to the above positions 
set up on the argument, which will now be 
considered, are sufficient to defeat a recov- 
ery. 

The first objection to a recovery on the 
ground stated, viz: that the tug was not 
properly manned, is that there is no such 
specific fault charged or set up in the libel 
or other pleadings. It is true, the libel con- 
tains no specific allegations of fault against 
either vessel, the charge in that respect be- 
ing in the most general terms imaginable, 
that the collision was caiised "through the 
negligent and insufficient management of 



said tug, and schooner Foster." There are, 
however, two complete answers to the ob- 
jection on this ground. Fkstly, no excep- 
tions having been taken to the libel, and 
the case having evidently been fully and 
fairly presented, so far as the matter in 
question is concerned, the court would di- 
rect the libel to be amended, if necessary to 
Sustain a decree in favor of libellant. Sec- 
ondly, in the case of The Syracuse, 12 WaU. 
[79 V. S.] 167, 173, the supreme com-t, Ln 
deciding an objection precisely like this one, 
and where it was expressly held that the 
libel was defective for want of such specific 
allegation, laid down the following rule: 
"But in admiralty, an omission to state some 
facts which prove to be material, but which 
cannot have occasioned any surprise to the 
opposite party, will not be allowed to work 
any injury to the libellant, if the comrt can 
see there was no design on his part in omit- 
ting to state them. The Quickstep, 9 "Wall. 
[76 IT. S.] 670; The Clement [Case No. 2,- 
879]. There is no doctrine of mere technical 
variance in the admiralty, and subject to the 
rule above stated, it is the duty of the comrt 
to extract the real case fi-om the whole rec- 
ord, and decide accordingly." As In that 
case, so in this, it is very clear that the 
libellant had no design in view in omitting 
to charge specifically as a fault, iiat the tug 
was not properly manned; and it is equally 
clear that the proof on that subject, coming, 
as it did, from the opposite parties, could not 
have operated to confuse them. 

The remaining objection to a recovery is 
that, as appears by the proofs, the tug was 
fully manned according to the custom in 
this respect of tugs plying on those waters. 
The rule requiring that tugs, while in active 
service, should have a wheelsman separate 
trom the officer In charge of her navigation, 
and that such officer have no other duties 
to perform, is a salutary one for the protec- 
tion of life and property and inseparable 
from the very nature of the service, and 
no reckless and unsanctioned usage to the 
contrary can be allowed to do it away or 
modify it If such a, custom, as is contend- 
ed, prevails at the mouth of Saginaw riv- 
er, the sooner it is abandoned the better for, 
the interests of commerce, as well as of tug 
owners themselves. , 

Decree for libellant 
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COLEJIAN et al. v. The HARRIET. 

DBee, 80.] ^ 

District Court, D. South. Carolina. July 25, 
1796. 

Seamen — Double Wages fob Insufficient Pko- 

VISIONS. 

1. Double wages are due by the act of con- 
gress in cases of failure of provisions, if the 
ship sail ■without the quantity specified in the 
act. 

[Cited in Foster v. Sampson, Case No. 4,- 
982.] 

[2. Overruled in The Mary Paulina, Case 
No. 9,224, and Collins v. Wheeler, Id. 3,018, 
to the point that one third additional wages 
is sufficient compensation, where there is a 
deficiency in but one of the specified articles.] 

In admiralty. The libel in this case con- 
sists of two counts or allegations. 1. For 
wages agreeably to the articles, the voyage 
being ended. 2. For double wages for nine- 
ty days, as provided by the act of congress; 
the men having been at short allowance of 
provisions during that time. The captain's 
answer admits that the contract was fulfilled 
on the part of the seamen, with the excep- 
tion of one, whom he charges with embe2^ 
zlement. The answer fm'ther states that the 
quantity of beef on board was nearly double 
of what the act requires; that there was 
one third more than the requisite proportion 
of water per man: but that he was obliged 
to put to sea with ninety pounds of bread, 
instead of one hundred pounds, per man, 
because he could procure no more at the port 
from whence he sailed. That the voyage 
was unusually long, the vessel having been 
dismasted in a gale of wind; without which 
there would have been no such failure of 
bread. The logbook shews that they pro- 
cured some supplies from other vessels at 
sea. It was proved that the allowance of 
bread was diminished the day after they lost 
the mast. It is admitted that all the seamen 
are entitled to the usual wages, except one. 
"With respect to him, the embezzlement of 
several articles was fully proved. The value 
of these must be deducted from what shall 
appear to be due to him. The others will 
be paid of com'se. 

The only difficulty arises out of the claim 
for double wages. The oath of the master in 
his answer not being contradicted, it must 
be received as evidence so far as it goes. It 
proves clearly that the diminution of allow- 
ance extended only to the single article of 
bread. There was a great overplus of meat 
and water. The loss of the mast was an ac- 
cident that could not reflect blame on the 
captain; but it occasioned their being at sea 
one hundred and thirty five days, instead of 
sixty six, and caused a failm-e of bread, in 
which article they were at short allowance 

^ [Reported by Hon. Thomas Bee, District 
Judge.] 



from the 15th September to the 24th of De- 
cember following. The act of congress hav- 
ing, avowedly, not been complied with, I am 
obliged to decree that the seamen receive one 
third of the amount of the wages contracted 
for in the articles, over and above their com- 
mon wages. This I consider as a sufficient 
compensation for the deficiency in one article 
of provisions. Let the costs of suit be paid 
by the captain. 



COLEMAN V. HUDSON RIVER BRIDGE 
CO. See Cases Nos. 12,851 and 12,852. 



Case No. 3,983. 

COLEMAN V. HUDSON RIVER BRIDGE 

CO. 

SILLEMAN V. SAIME. 

[5 Blatchf. 56.]^ 

Ckcuit Court, N. D. New Yorli. July 17, 1862. 

Division of Supreme Cooet ox Certificate of 
Division — Practice — Dismissal of Bill—Ef- 
fect ON Provisional Injcsotion — Appeal. 

1. Where a certificate of a division of opin- 
ion on the question of the jurisdiction of this 
court to entertain a bill in equity, sent from 
this court to the supreme court, is dismissed 
by that court because of an equal division of 
opinion in that court, and the mandate to this 
court directs it to proceed in the cause in con- 
formity to law and tiie rules and proceedings 
in such cases provided, it becomes the duty of 
this court to enter a decree dismissing the bill. 

2. From such decree, an appeal may be taken 
and the case be reviewed in the supreme court, 
the same as if the decree were pronounced by 
the judgment of this court. 

3. A provisional injunction granted on the 
filing of the bill falls with the dismissal of the 
bill. 

[Followed in Eureka Min. Co. v. Richmond 
Min. Co., Case No. 4,549.] 

4. The provisions of the acts of September 
24, 1789 (1 Stat. 85, § 23), and March 3, 1803 
(2 Stat. 244, § 2), do not operate to continue 
such injunction. 

[See note at end of case.] 

[In equity. Bills by Robert D. Silliman 
and by Frederick W. Coleman against the 
Hudson River Bridge Company, at Albany, 
to restrain the erection of a bridge aa'oss the 
Hudson river at Albany, as authorized by an 
act of the legislatm'e of the state of New 
York, April 9, 185G. 

[A provisional injunction was granted (Case 
No. 12,851), but on the final hearing the 
judges were opposed in opinion (Id. 12,852), 
and a division was certified to the supreme 
court in October, 1859. The justices of the 
supreme court were equally divided on the 
points certified, and remitted the cases to 
the circuit court. Silliman v. Hudson River 
Bridge Co., 1 Black (66 U. S.) 582.] 

These cases came before the court on a 
motion by the defendants to file the mandate 

^ [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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from the supreme court, on its decision re- 
ported in 1 Black (66 U. S.) 582, and to enter 
deci'ees dismissing tlie bills of complaint. 
The counsel for the plaintiffs, asked the court 
to so modify the decree of dismissal as to re- 
tain the provisional injunction heretofore 
granted (4 Blatchf. 74 [Case No. 12,851]), and 
prevent the erection of the bridge until after 
the decision of the supreme court on an ap- 
peal from the decree of dismissal. 

Before NELSON, Circuit Justice, and 
HALL, District Judge. 

NELSON, Circuit Justice. On the hearing 
of this case on its merits, in this court, be- 
fore the two judges, a division of opinion up- 
on the question of jm-isdietion occurred (4 
Blatchf. 395 [Silliman v. Hudson River 
Bridge Co., Case No. 12,852]), which made it 
necessary, under the act of congress, to cer- 
tify such division to the supreme court. That 
com"t, after argument, were also equally di- 
vided in opinion, and, as a consequence, the 
certificate of division was dismissed, and the 
cause was remitted to the com-t below, with 
du'ections to proceed therein in conformity 
lo law and the rules and proceedings in such 
eases provided. According to these rules and 
proceedings, and in conformity with law, as 
was intimated by the appellate com-t on the 
dismissal of the certificate of division, it be- 
comes the duty of tliis com't to enter a decree 
dismissing the bill, the same principle apply- 
ing to the case in this com-t as in the appel- 
late com't, in case of a divided opinion. 
From the dea'ee thus resulting, an appeal 
may be taken, and the case be reviewed in 
the court above, the same as if the decree 
were pronounced by the judgment of the 
court. 

It is contended, however, that, conceding 
this view to be con-ect, it does not follow 
that tlie injunction heretofore granted falls 
with the dismissal of the biU, or, if it does 
prima facie, tliat it is still in the power of 
this court to continue the injunction until 
the decision on the appeal, and tliat the case 
is a proper one for the exercise of this power. 
The court cannot agree to either of these po- 
sitions. The legal result of the division of 
opinion of the judges, is a dismissal of the 
bill without any qualification. Indeed, the 
condition of the court renders any qualifica- 
tion or modification of the dismissal imprac- 
ticable. The case is out of com-t, so far as 
it respects any proceedings except an appeal 
to revise the decree. The judges are dis- 
abled, from the contrariety of opinion, to an- 
nex any condition, and it certainly requires 
no argument to show that, in the case of an 
unqualified dismissal of a bill, all the inci- 
dents fall with it We agree that the chan- 
cellor may, in his discretion, direct a modi- 
fied dismissal, and thereby annex to it such 
conditions as may seem to him just and equi- 
table. Having the possession and entire con- 
ti'ol of the cause, this qualified exercise of 



power is practicable. But such a case ia 
very different from this one, where the dis- 
missal is the result of law, and absolute, and 
where, from the condition of the court, no 
modification can be annexed. 

It was insisted, that an appeal, -when taken 
within the time and in the mode described 
by the acts of congress of September 24, 17S9 
(1 Stat 85, § 23), and March 3, 1803 (2 Stat 
244, § 2), will operate, under and by virtue of 
those acts, to continue the injunction. But 
it is quite clear that these provisions deal 
only with the "writ of execution founded upoA 
the decree rendered, and which is awarded 
by it, and have no appUcation to the pro- 
visional wi-it of injunction or other incidental 
proceedings in the progress of the cause. 

It may not be 'improper to add, in conclu-. 
sion, that this question was the subject ot 
observation in the course of the discussion of 
the main questions of the case, in the court 
above, and that no doubt was entertained in. 
regard to it by any of the judges. Although, 
the question had not been discussed by.coun- - 
sel, it became incidentally involved, on ac- 
count of the division of opinion in the ap- 
pellate eom-t. After a full argument before- 
us In this court, we find no ground for chan- 
ging the opinion. 

[NOTE, The complainant Coleman appealed 
from the decree herein dissolving the injunction 
and dismissing the bill, and the supreme court 
affirmed the decree of the circuit court bv a 
divided court Coleman v. Hudson River- 
Bridge Co., 2 Wall. (69 IT. S.) 403.] 



COLEMAN (JENOKS v.). See Case No, 7,-- 
258. 



Case Wo. 2,984, 

COLEMAlSf V. LIBSOR. 

Circuit Court, S. D. Ohio. 1859. 

Presumptions of Patent— Utility — Novelty- 
Infringement— Estoppel— Pition Use — Prior- 
PoBLisHED Description— Measure op Damages.' 

1. When ascertainable, the defendant's profits, 
are the proper rule of damages. 

2. The defence that an invention is wanting 
in novelty or originality goes to the validity 
of the patent 

3. If the defendants have used the plaintiff's, 
invention, or something substantially like it, 
they are estopped from denying its utility, for- 
use implies utility, and it is fair to presume that 
they would not use it if they thought it of no. 
utility. 

4. There is a presumption arising from the- 
patent itself in favor of the novelty of the in- 
vention which it covers. But this presump- 
tion may be overcome by showing that the- 
thing had been previously known. 

5. It is always presumed from the patent it- 
self that the invention is new, and if a party- 
sued would avail himself of the want of such 
novelty, it is incumbent upon him to prove it 
by giving a proper notice to the plaintiff to pre- 
vent surprise. 

6. A mere addition to a patented invention, 
will not justify the use of the invention first 
patented. 
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7. It is an infringement if a person had used 
a patentee's improvements or devices substan- 
iially the same, in which the same principles 
are brought into requisition, or in other words, 
which are alike in their principle of operation. 

8. An invention must be of some utility; a 
patent cannot be granted for a thing altogether 
frivolous; but the presumption on the face of 
the patent is that it is of some utility, for the 
applicant is obliged to swear that the invention 
is useful before the securing of the patent. 

9. There is a presumption arising from the 
patent itself in favor of the novelty of the in- 
vention which it covers. But this presumption^ 
may be overcome by showing that the thing 
had been previously known. 

10. A prior use of a thing in a foreign conn- 
try will not invalidate a patent afterward tak- 
en out in this country, where the inventor sup- 
posed himself to be the first inventor, unless 
the prior invention had been patented or de- 
scribed in some printed public work. 

11. The description of an invention in any 
public work, to invalidate a patent, should be, 
to some degree, in the nature of a specification, 
so far as to enable a mechanic skilled in the 
art to construct the machine; they should not 
be vague references to or suggestions of the 
thing described. 

[Before LEAVITT, District Judge. 

The points stated above are taken from 
Law's Pat Dig. 240, 246, 281, 3U, 343, 357, 
370, 435, 516, 602, 609. Nowhere more fuUy 
reported; opinion not now accessible.] 



Case K"o. S,985. 

COLEMAfsr V. MARTIN et al. 

[6 Blatchf . 119.] * 

Circuit Court, S. D. New York. April 20, 
1SG8. 

Application to be Mat>e Partt. 

A person who has no interest, in a legal sense, 

in the subject-matter at a suit in personam, and 

who is not a party to it, cannot compel the 

plaintiff to make him a party. 

[Cited in Drake v. Goodridge, Case INTo. 4,- 

062; Scott V. Mansfield, C. & L. M. H. 

Co., Id. 12,541; Chester v. Life Ass'n of 

America, 4 Fed. 492.] 

[In equity. Bill by Charles B. Coleman 
against D. Bandolph Martin and others,] 

This was an application made to the court, 
by petition, by Chaiies H. Stewart, wbo was 
not a party to the suit, praying that lie might 
be made a party defendant. The ground of 
his application was, that, by reason of certain 
matters, which he set forth, he might be lield, 
both legally and morally, responsible, pe- 
<;uniarily and personally, Jfor certain trans- 
actions of which, the plaintiff complained In 
his bill; and that the decree of this court in 
the suit would bave "a powerful influence" 
in contributing to that result. 

Luther E. Marsh, for petitioner. 
JE. Louis Lowe, for plaintiff. 



^ [Reported by Hon. Samuel Blatehford, Dis- 
trict Judge, and here reprinted by permission.] 



BLATCBDFORD, District Judge. The de- 
cree of this court in this stiit can in no man- 
ner bind or affect the petitioner, in a legal 
sense; and it was never known that a person, 
not a party to a suit in personam, could com- 
pel a plaintiff to make him a party. The 
present defendants do not raise the objection 
that the petitioner should be made a party. 
This being so, the plaintiff is left free to sue 
whom he pleases, subject only to the power 
of the court at any time to compel him to 
join, as a party defendant, any pei'son whom 
it is nece^ary to make a party, in order to 
make a decree dfully effective against those 
who are already parties. It does not appear 
that the defendant is such a necessary party. 
He bas no interest, in a legal sense, in the 
subject-matter of this suit, which is only a 
suit to compel the defendant Martin to sur- 
render, to be cancelled, certain cei-tificates of 
stock and bonds, and to compel the defend- 
ants Martin and Fant, as trustees, to release 
and cancel a certain deed of trust, and to 
compel Martin to account with the plaintiff 
for certain stock, bonds, and moneys, and to 
enjoin Martin from transferring, or disposing 
of, certain stock and bonds. la these mat- 
ters, which are personal claims against Mar- 
tin and Fant, the petitioner has no interest. 
In a suit in rem, where a court has jm'lsdic- 
tion over the res, and its decree affects the 
interest in the res of all persons who hav(j 
any interest in the res, a person who has a 
lien or claim upon, or other interest in, the 
res, is allowed to intervene, and be beai-d 
for bis own interest in the res. The theory 
of this is, that the person, by his interest in 
the res, has an inter^t, in a legal sense, in 
the subject-matter of the controversy. But 
in a suit in personam, a person not a party to 
the suit can have no interest, in a legal sense, 
in a personal claim made, in the suit, against 
a defendant therein, unless it is necessary 
that such person, not a party, should be 
made a party, in order to properly enforce 
such claim. The prayer of the petition is 
denied. 



Case Jffo. S,98B. 

COLEIMAN v. MARTIN et al. 

[6 Blatchf. 291.] ^ 

Circuit Court, S. D. New York. Dec. 30, ISQS. 

Pi.eadi^:g in Equity— Heplicatios—Enlabgisg 
Time to Take Piioofs— Practice. 

1. "Under rule 66 of the rules in equity pre- 
scribed by the supreme court, the answer of every 
defendant in a suit in equity, when sufficient, 
jnust be replied to, without reference to the 
state of the cause or of the pleadings in regard 
to any other defendant. 

2. The practice as to enlarging the time foi- 
"the plaintiff to take proofs, under such circum- 
stances, stated. 

* [Reported by Eon. Samuel Blatehford, Dis- 
trict Judge, and iere reprinted by permission.] 
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[In equity. Bill by Charles H. Coleman 
against D. Randolph Martin and others.] 

Enoch Louis Lowe and Eohert J. Brent, 
for plaintiff, 
Enoch L. Fancher, for defendant Martin. 

BLATCHFOE.D, District Judge. Under 
i-ule 66 of the rules in equity prescribed by 
the supreme court, the answer of every de- 
fendant, when sufficient, must be replied to, 
without reference to the state of the cause or 
01" the pleadings in regard to any other de- 
fendant. The replication must be a general 
one. Rule 45 abolishes special replications. 
Any defendant, whose answer is sufficient, 
has a right to have the cause, as to him, put 
at issue, so that he may, under rules 67, 68, 
and 69, proceed to take his testimony, if he 
wishes to. But, where the cause is not at 
issue as to all the defendants, and where it 
Is not proper to compel the plaintiff to go to 
proofs until it is at issue as to all of them, 
the court will, on a proper application, en- 
large the time, under rule 69, for the plaintiff 
to take proofs in respect of the defendants as 
to whom the cause is at issue. 



COLEiiL^N (SSHTH v.). See Case No. 13,- 
020. 

COLEMAN CWOODROW v.). See Cases Nos. 
17,982-17,984. 



Case "No. 2,987. 

COLER V. WYANDOT COUNTY. 

[3 Dill. 391, note.]^ 

Circuit Court, D. Kansas. June Term, 1874. 

Bridge Bonds— Local Statute— Election. 

Action on bridge bonds executed by the coun- 
ty, reciting that they were issued under the in- 
ternal improvement act of 1866, as amended in 
1871, Special plea that the bridge for which 
the bonds were issued cost more than $1,000, 
and that the question of incurring the debt was 
not submitted to the voters at a general elec- 
tion, of which the plaintiff had notice. This 
plea was based upon section 13 of the act of 
1SG7, in respect of bridges. It was urged in 
support of tins plea that the act last mentioned 
was an implied repeal of the internal improve- 
ment act of 1866, as to bridges. But the 
court (Miller, Circuit Justice, and Dillon, 
Circuit Judge), decided otherwise, holding that 
the bridge act of 1867 contemplated the case 
where bridges were to be paid for out of 
the county treasury, from the ordin.ary reve- 
nue, and that the- internal improvement act of 
1866, as amended in 1867 and 1871, contem- 
plated the case of bridges xo be paid for by the 
issue and sale of bonds, and that the vote under 
tbe last named act need not necessarily be at 
a general election, as the act provides that it 
ra«y be at such time and place as the county 
commis^ione^s may order. 

Grant & Smith, for plaintiff. 
Wheat & Cook, for county. 

[NOTE. This case is reported in 3 Dill. 391, 
as a note to Thayer v. Montgomery Co., Case 
^(o. 13,870.] 

- I'Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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Case Ho. S,988. 

COLES et al. v. MAHINE INS. CO. 

[3 Wash. 0. C. 159.] ^ 

Circuit Court, D. Pennsylvania. April Term, 
1812. 

Marine Insurance — Misrepresentation — Mat- 
ters Material to the Risk— Deviation- Per- 
ils Insured against. 

1. If the loss of the vessel arose from the or- 
dinary circumstances of a voyage, or from sea 
damage or wear and tear, which, without the 
action of any extraordinary causes, was to be 
expected, the insurer is not liable. But if it 
happened in consequence of the violence of 
the winds and waves, running on rocks or the 
like, these are perils against which the insurer 
agrees to indemnify. 

2. It is not sufficient for the insured to prove, 
that there were storms during the voyage, un- 
less he can fairly trace the injury sustained to 
their influence. 

3. What will be deemed a misrepresentation 
by the assured. 

4. It is very certain, that every thing which 
concerns the state of the vessel, at any par- 
ticular period of her voyage, is generally con- 
sidered material to the risk. 

5. What will be deemed a deviation from the 
voyage insured; and under what circumstances 
a vessel may proceed to a port, out of her direct 
course; and for what causes she may remain 
at such port. 

In admiralty. Action on a policy on the 
Brothers, on a voyage fi'om a port oa the 
Brazil coast, to Canton, with liberty to touch 
or stop at the Pegu islands, or any other is- 
lands, ports, or places, the master may think 
proper, to take and trade for refreshments, 
sandal wood, skins, birds' nests, or any other 
articles. Premium 10 per cent, to retm-n 2% 
on safe arrival; valued at 10,000 dollai-s; 
9,000 insured; warranted American proper- 
ty. This vessel sailed from the port, in com- 
pany with a ship called the Hope, bdonguig 
to the plaintiffs, under an agreement to keep 
company during the voyage, which was the 
same _with both. On the 13th of August, 
1809, "about two months after this vessel 
had left the port, on the voyage insm-ed, the 
master, who was also a part owner, wrote 
to thei plaintiffs, by a vessel he met with at 
sea, that at that time he had met with no 
misfortunes with his boats, &c.; that he had 
sailed in company with the Hope as her con- 
sort, and that they kept company very weU 
when the weather was good, but when other- 
wise, she, the Brothers, could not keep way 
with the Hope. The letter, in other parts, 
plainly imports, that these vessels were to 
keep company during the voyage. This let- 
ter was shown to the defendants when this 
insui-ance was effected, and was by them an- 
nexed to the order. It appeared, by the evi- 
dence, that ibis vessel, in her voyage, was 
exposed to many storms and tempests, in 
which she suffered considerably, but prin- 
cipally in her sails and rigging. She stopped 

^ [Originally published from the MSS. of Eon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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at the Pegu islands, having previously stop- 
ped ten or twelve days at Tomgataboo, wait 
ing for the Hope, from whicli she had been 
separated. From the Pegu islands, she went 
to the Norfolk island, entirely out of the 
coui'se of the voyage, but, as was proved by 
the mate, it was the only place at which she 
could obtain refreshments, of which she stood 
in need. From Norfolk island she went to 
Fanning's island, where she remainded three 
months, for the pm"pose of repairing the ves- 
sel. Thence she went to Guma, where re- 
pairs were again necessary; and not being 
able to repair there, she went to Manilla, 
where, after a survey ordered by the court 
at that place, she was sold under an order of 
the court, it appearing that the costs of re- 
pairing her, would ajnount to nearly as much 
as she was worth. The objections made to 
the recovery were— 1. That the loss was not 
occasioned by those pei'ils of the sea, against 
which underwriters insure, but by the ordi- 
nary deterioration of so long a voyage. 
Marsh. 492, 540, 463. 2. By the captain's 
protest, made at Manilla, (which was read by 
consent,) it appeared, that on the 14th of Au- 
gust, the Brothers had met with much stormy 
weather, by which her sails and rigging were 
much injm*ed. Of com*se, the letter of the 
13th of August, which was shown to the un- 
derwriters, was a misrepresentation, so ma- 
terial as to vitiate the policy. 3. That the 
vessel had been guilty of a deviation in two 
respects— 1. In waiting at Tomgataboo for 
the Hope; and— 2. In going to Norfolk island, 
out of the course of her voyage. In waiting 
three months at Fanning's island; and in go- 
ing to Manilla to repair, when she might 
with as much, or more ease, have gone to 
Canton. 

WASHINGTON, Circuit Justice (charging 
the jm'y). The loss laid in the declaration, is 
by a peril of the sea. The cause of the loss 
forms the only point of your inquiry. If it 
arose from the ordinary circumstances of 
such a voyage as this was, as from sea dam- 
age, or the wear and tear; which, without 
the action of any extraordinary cause, was 
to be expected; the insurer is not liable. 
But, if it happen in consequence of the vio- 
lence of the winds and waves, running on 
rocks, or the like; these are perils against 
which the insurer agrees to indemnify. It is 
not sufficient for the insured to prove that 
there were storms during the voyage, unless 
he can fairly trace the injmy sustained to 
that cause; for, it may nevertheless appear, 
that the injury which caused the breaking up 
of the voyage, arose from the ordinary cir- 
cumstances of a long voyage, as this was. To 
obtain satisfaction on this point, it may be 
well to inquire, what was her real situation 
when she arrived at Manilla? At New-York, 
the vessel was valued, with her standing rig- 
ging, at 3,500 dollars. At Manilla, she was 
valued at 2,900 dollars. The repairs neces- 



sary to be put upon her at Manilla, were 
valued at neaiiy 2,500 dollars; and she sold 
at 1,250 dollars. Could the repairs necessai-y 
upon the ordinary wear and tear of this voy- 
age, about eighteen months, have amounted 
to the sum above mentioned?— What were 
these repairs? They embraced the injury 
done to her coppering, sheathing, sails, and 
rigging; and it is in evidence, that she was 
exposed to a number of tempests, and once 
ran upon a bar, over which she was drawn 
by the hands. You must decide, from these 
facts, whether the injury resulted from the 
ordinary wear and tear attending such a voy- 
age, or from the bad weather, to which it is 
proved she was exposed. 

2. Did the letter of the master and part 
owner of this vessel, of the 13th of August, 
amoimt to such a misrepresentation, as, in 
point of law, avoids the policy? To avoid a 
policy on the ground of misrepresentation, 
the representation must not only be false, but 
it must he material in relation to the under- 
taking of the insurer, either as to the rate of 
premium, or as to his taking the risk at all. 
See Clason v. Smith [Case No. 2,868]. If the 
injmy stated in the captain's protest, is con- 
strued to refer to injuries sustained prior to 
the 13th of August, when his letter was writ- 
ten, then the statement in that letter was not 
true. The next question is, was it material? 
Would an tmderwriter, acting with reason- 
able caution, have insured for the same pre- 
mium, having a knowledge of the fact stated 
in the protest, as he would upon a view of 
the letter of the 13th of August, supposing the 
letter to relate to what had occurred prior to 
the 13th of August? It is very certain, that 
every thing which concerns the state of a 
vessel, at any particular period of her voy- 
age, is generally considered material; and if 
the master, in his protest, refers to what had 
happened prior to the 13th of August, it 
would seem, that he materially misrepre- 
sented his situation. On this point, there is 
some doubt; and the question is left to the 
jm*y. Where the materiality of a conceal- 
ment or misrepresentation is dear, the court 
feels no reluctance in expressing its opinion 
on the point. 

3. The next point is deviation. It is said, 
that there was a deviation— 1. In waiting for 
the Hope; and 2. In going out of the com-se 
of the voyage— unjustifiable stoppage, and 
finally, going to Manilla instead of Canton. 

1. As to the stopping for the Hope. Any 
departure from the usual course of a voyage, 
or stopping at any place, even in the com'se 
of the voyage, which is not permitted by the 
policy, is a deviation which will avoid the 
policy, miless it took place for some justi- 
fiable cause; such as to repair, obtain neces- 
sary refreshments, avoid an enemy, or the 
like. This stoppage is not justified on any 
of the above grounds. But, though not stated 
in the policy, it was tacitly allowed, that this 
vessel might stop a reasonable time in order 
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to keep company -with the Hope; because the 
defendants knew when they took the risk, 
that these vessels had agreed to keep com- 
pany, (an agreement which it was not then 
possible to countermand,) and as one sailed 
much faster than the other, (as the defend- 
ants also knew,) it was to be expected that 
they would separate, and might be obliged to 
wait for each other. But this could not be 
understood as exceeding a reasonable time; 
and therefore, the question of deviation, un- 
der this head, must depend upon your opin- 
ion, whether the stoppage of the Brothers at 
Tomgataboo, for twelve or fourteen days, 
waiting for the Hope, was reasonable or not. 
2. As to the departure of this vessel from 
the ordinary course of the voyage, the rule, 
as laid down in the case of Winthrop v. 
Union Ins. Co. [Case No. 17,901], is, that if 
the termini of the voyage be fixed in the pol- 
icy, the vessel cannot go out of the usual 
com'se of the voyage, notwithstanding she is 
permitted to stop and trade at any ports or 
places. That is the present case; and no evi- 
dence has been offered to show, that in a voy- 
age like the present, it is the usual and estab- 
lished com'se to go out of the direct course, 
from one of the termini to the other. Never- 
theless, the deviation to Norfolk island will 
not avoid the policy, if, from the evidence, 
you think it was necessary for the purpose of 
obtaining refreshments. Neither wlU the 
stay of three months at Fanning's island 
have this effect, if you are of opinion that 
the time was employed in necessary repairs 
to the vessel. But if the vessel could have 
got from Guma to Canton, in the situation in 
which she was, we think she was not justi- 
fied in going to Manilla, merely because, by 
going to Canton, she must then have ended 
her voyage, before she had completed her 
cai'go, because she had no right to go out of 
the usual com'se of her voyage, for the pur- 
pose of trade, or for any other reason than 
such as woxdd justify a deviation in ordinary 
cases. 

P33TERS, District Judge, thought that on 
such a voyage as this, the vessel was not con- 
fined to the direct coiu'se of the voyage. 

Verdict for plaintiff. 
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C0LJ3 SHiVER SON. CO. v. TIRGINIA & 
GOLD HILL WATEE, CO. et al. 

[1 Sawy. 470.]* 

Circuit Court, D. Nevada. Feb. 13, 1871. 

Parties to Bill before Service — Effect of 
Omissiok on Jurisdiction — Joint Trespasser 
Omitted — Amesdmest — Injunctjox — Inoapaoi- 
TT op Corporation no Defense to Trespass— 
"Wrongful Diversion of 'Water— Preliminary 
Mandatory Ikjonction. 

1, A person residing out of the jurisdiction of 
the court, though named as defendant in a bill, 

* [Reported by L, S. B. Sawyer, Esq., and 
here reprinted by permission.] 



is, substantially, not a party to the action, till 
service of process or appearance. 

2. Whenever the making of a person a party 
to a bill would oust the jurisdiction of the court, 
as to other parties, such person, if not an in- 
dispensable party, may be omitted, for the pur- 
pose of esercising jurisdiction, as to other par- 
■ties, whose rights can be determined without 
his presence. 

3. In an action to restrain the diversion of 
water by tort-feasors, one of the tort-feasors, 
who resides out of the jurisdiction of the court, 
may he omitted. 

4. The court may permit an amendment to a 
bill, by omitting a non-resident, named thereon 
as defendant, but not served, without preju- 
dice to a motion for injunction. 

5. In an action by a corporation for injuries 
to property in its possession, the court will not, 
at. the instance of the wrong-doers, enter into 
any inquiry as to the legal capacity of such 
corporation to hold the property. 

[Cited in Southern Pac. R. Co. v. Orton, 32 
Fed. 470.] 

6. Plaintiff, in excavating a tunnel in a 
mountain to its mining claim, on the public 
lands of the United States, struck a subterranean 
flow of water, which it appropriated and en- 
joyed for several years. Defendants ran a tun- 
nel from a distant point into the mountain, to 
a point some thirty feet in altitude, direetiy 
below the point where the plaintiff obtained the 
said water; and, thereupon, the water, which 
before flowed through plaintiff's tunnel, was 
intercepted and discharged through defendants' 
tunnel, and by them appropriated to their own 
use. HcM, that said diversion and appropria- 
tion of the water was wrongful, and that com- 
plainant was entitled to an injunction. 

7. Where defendants, by means of a tunnel 
run into a mountain at a lower altitude than 
complainant's tunnel, wrongfully intercept wa- 
ter appropriated by complainant, ilowing in its 
said tunnel, and divert it therefrom, a prelimi- 
nary injunction will be granted, restraining the 
continuance of said diversion, even though an 
obedience to the injunction should render it 
necessary for defendants to build a bulkhead, 
or dam, across the tunnel. 

[Cited in Portland v. Oregonian Ry. Co., 6 
Fed. 324; Hatch v. Wallamet Iron Bridge 
Co., Id. 338. Distinguished in Jlntual Un^on 
Tel. Co. V. Chicago, 16 Fed. 313.] 

In equity. Application for preliminary in- 
junction heard on bill and afl3.davits. Com- 
plainant is a corporation, organized for the 
pm'pose of mining for silver. Its grantors 
took up a ledge supposed to contain silver 
ores, situate on the side of the mountain, 
above Virginia City. Complainant excavated 
a tunnel, commencing in a ravine some dis- 
tance below the croppings of its ledge, on the 
surface of the mountain, and extended it into 
the mountain to and through its ledge at a 
considerable depth below the sm'face. In 
excavating the tunnel, complainant struck a 
seam in the rock, from which flowed a 
stream of water, which it claimed, and ap- 
propriated, in accordance with the custom 
in force. The water so discovered and ap- 
propriated, the complainant leased to the 
Virginia and Gold Hill Water Company, a 
corporation organized to supply water to Vir- 
ginia City and Gold Hill, one of the defend- 
ants, upon certain designated terms. Said 
water company paid the stipulated rents, and 
enjoyed the water under said lease for the 
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agreed term. The water Tvas conveyed to 
Virginia City, and sold to the people for 
various domestic and other nses. Other par- 
ties, also, took up sundry ledges or mining 
claims on the same mountain. Some claimed 
to he in front, and some in the rear, of com- 
plainant's ledge. Some of the claimants 
started a tunnel to run to their ledges, com- 
mencing lower down the mountain, and at a 
considerable distance to the southward of 
the enti'ance to complainant's tunnel. The 
excavation of this tunnel, called the "Nevada 
Tunnel," was prosecuted at times, and the 
work suspended at times, for several years. 
Finally the said several defendants, some of 
whom had acquired a portion of the inter- 
est of the original parties in said Nevada tun- 
nel, entered into a contract to extend the said 
tunnel into the mountain, till they should 
strike the ledge, called the "Macey Ledge" 
—the location of which is left very much in 
doubt by the affidavits, but it cannot be west 
of or beyond complainant's ledge— or till 
they should strike water. 

It is unnecessary for the purpose of illus- 
trating the points decided to specify the 
terms of the contract, or to state more spe- 
cifically the facts. Under this contract the 
defendants continued to excavate said tun- 
nel in such a line as to strike a point at a 
lower altitude, directly below the point 
where complainant discovered and appro- 
priated the water in its tunnel; and they 
■so timed it, that they reached the said point 
not far from the time when said lease from 
complainant to the said defendant, the Vir- 
ginia and Gold Hill Water Company, ex- 
pired. The complainant insists that defend- 
-ants extended the said tunnel expressly to 
take this water;- and the defendants, that 
their object was to prospect ledges lying in 
the rear. But it did not appear to the sat- 
isfaction of the court, that the claim to any 
ledge mentioned lying in the line of the tun- 
nel to the west or rear of complainant's 
ledge was located prior to the location of 
■complainant's claim. When the defendants 
were approaching the point under complain- 
ant's tunnel, the complainant filed a bill in 
this court, stating what it claimed to be the 
facts; that defendants were running to the 
point referred to for the purpose of cutting 
off its water; that they would soon reach 
the water and intercept it, and prayed an 
Injunction to restrain them from proceeding 
further. While the motion for injunction 
was pending, the defendants reached the 
point, and the water, tliereupon, ceased to 
flow in complainant's tunnel, and was divert- 
ed through defendant's said tunnel, and ap- 
propriated by them. Thereupon, the five 
years mentioned in said lease having ex- 
pired, complainant dismissed its first bill 
and filed this bill, setting up the new facts, 
and applied for an injunction to restrain the 
continuance of said diversion till the final 
hearing. The value of the water is alleged 
to be two hundred dollars per day. Since 



the diversion, it has been taken by defend- 
ants at the mouth of their own tunnel, and 
conveyed to Virginia City for sale as before. 
The foregoing is a sufiicient summary of the 
facts, as they appear in the bill and affida- 
vits, to explain the points of the decision, 
without being more specific 

Jlitchell & Stone and S. W. Sanderson, 
for complainant. 
B. S. Mesick, for defendants. 

SAWYER, Chrcuit Judge. As to the ques- 
tion of jurisdiction, the defendant, Glauber, 
has never been served, and he has not ap- 
peai-ed. The bill shows that he is a resident 
of California, so that he cannot be served, 
and the court cannot aequh'e jurisdiction of 
him in the action unless he voluntarily ap- 
pears. Although named in the biU, with a 
prayer that process issue, and he be made a 
defendant, yet, he is, substantially, not a 
party to the. action until ha is served, or till 
he appears. 

The twenty-second and forty-seventh equi- 
ty rules do not seem to contemplate that a 
person can be a party, in fact, till service or 
appearance. At all events, under these rules, 
when the making of a person a party— im- 
less he is an indispensable party—would oust 
the jurisdiction of the court as to other par- 
ties, he may be omitted for the pm'pose of 
exercising jurisdiction as to those other par- 
ties, whose rights can be determined without 
his presence. Shields v. Barrow, 17 How. 
[58 U. S.] 141. 

Upon the omission of Glauber the court 
would have jurisdiction over all tlie other 
parties, and their rights as agaiast the com- 
plainant, may be determined without his 
presence. The acts complained of ai*e tor- 
tious, and the cause of action is several, as 
well as joint. I do not think Glauber an in- 
dispensable party to the action. While the 
decree will finally settle the rights of the 
parties before the court, it will not bind him, 
and he may still litigate his claim with the 
complainant in another action, or he may 
voluntarily appear in this; for it is not to be 
presumed that he is in fact ignorant of the 
pendency of the suit. If Glauber is an in- 
dispensable party, it will be impossible for 
the court to restrain the commission of waste; 
the working or destruction of a mine; the 
diversion of water; the flooding of an upper 
riparian proprietor, or the ei*ection or con- 
tinuation of any nuisance, however offensive, 
dangerous, or destructive to the rights of an- 
other, when the wrong-doer has an associate 
or confederate residing out of the jurisdic- 
tion of the court, or when the tort-feasor 
himself keeps beyond the jm-isdietion of the 
court, and pei'forms the tortious acts through 
his agents and servants. It is notorious, that 
in the mining regions of Nevada, Oregon 
and California, and all the mining territories, 
many trespasses and wrongs of the kind 
mentioned, requiring the almost daily inter- 
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position of the courts, are perpetrated by- 
parties having associates residing in other 
states. To deny relief against wrong-doers 
in such cases in this circuit, on account of 
the absence of one tort-feasor, would be to 
paralyze the right arm of the court in those 
cises wherein its effectual interposition is 
most imperatively demanded, and most fre- 
quently invoked. Let it be once established 
that the courts cannot interfere, or grant re- 
lief in tiie absence of one of tlie joint tort- 
feasors, and the mining intei'esls of all the 
gold and silver jsroducing states will, there- 
after, be at the rnerey of any bad men, who, 
relying upon a confederate beyond the juris- 
diction of the court to enable them to evade 
all redress for injuries committed, may 
choose to combine for the purpose of wrong- 
fully availing themselves of the labors and 
discoveries of otliers. In my judgment, in 
such cases it would be far more equitable to 
compel the absent tort-feasor to appear and 
defend his right, or submit to any inconveni- 
ence that may incidentally result from the 
execution of any decree entered against his 
co-ti'espassers, rather than deny all redress, 
no matter how grievous, to the injured party, 
because one of the wrong-doers withdraws 
and keeps himself beyond- the jurisdiction 
of the court In the one case the absent 
party may appear and have his rights adju- 
dicated, if he so desires, and justice will be 
awarded to all; while in the other, the most 
grievous injiuries must necessarily go wholly 
unredressed. 

For example, can the coiu:ts of the United 
States properly refuse to redress cleai-ly 
manifest injuries to its own citizens, by re- 
straining the working of a gold or silver 
mine, waste, or the erection or continuance 
of a nuisance, because a citizen of Great 
Britain, residing in England, is interested in 
the profits of the wrong, or himself, safe in 
his retreat beyond the jm-isdictiLon of the 
court, perpetrates it by means of his agents, 
servants and employees? The court, in such 
instances, must, from the necessity of the 
case, assume jurisdiction and proceed to a 
decree as to the parties before it, or sit help- 
lessly by and permit an absolute failure of 
justice, by suffering our own citizens to be 
ruined with impunity by irresponsible, non- 
resident wrong-doers, or by parties in collu- 
sion with them. 

On this principle of preventing a failure of 
justice, and even on grounds of convenience, 
courts of equity have often dispensed with 
parties interested in and affected by the 
suit, in cases calling far less loudly for such 
action, than the class of cases to which this 
belongs. Smith v. Hibernian Mine Co., 1 
Sehoales & L. 240, 241; Rogers v. Linton, 
Bunb. 200, 201; Attorney General v. Baliol 
College, 9 Mod. 409; Thompson v. Topham, 
1 Younge & J. 556; Cockburn v. Thompson, 
16 Ves. 326: Williams v. Whinyates, 2 Brown, 
Ch. 309; Wall worth v. Holt, 4 Mylne & O. 
635, 636; Taylor v. Salmon, Id. 141, 142; Har- 
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vey y. Harvey, 4 Beav. 220-222; Eeynoldson 
V. Perkins, 2 Amb. 565. 

In my apprehension, it is no good answer 
to say, that the injm*ed party may have his 
remedy in the state courts, where service 
may be had on non-resident defendants by 
publication of summons. The constitution 
and the laws entitle parties in certain cases 
to seek redress in the national courts, and 
tlie class of cases mentioned, is the very one 
in which the remedy in the national com'ts is 
most valued by litigants, and in tliis circuit 
most frequently sought. Besides, it is a mere 
accident if the state laws admit of acquiring 
jurisdiction in this mode. I doubt whether 
many of the states, if any, east of the Rocky 
Mountains, authorize a publication of sum- 
mons at all, in that class of cases. If they 
do, when an action is commenced in a state 
court by a citizen of the state, and all the 
defendants are citizens of another state or 
foreigners, it is their absolute right to have 
a transfer to the national courts, and a trans- 
fer by the defendants served in the state 
would oust the jurisdiction, if any defendant 
should be a non-resident; for, in the national 
courts service by publication could not be 
recognized. Thus there would still be an 
evasion of the remedy and a failure of jus- 
tice. 

To my mind there is an obvious distinction 
between torts of the class to which this ac- 
tion belongs, wherein the injury and right of 
action are several as well as joint; and ac- 
tions" of partition, for the canceling of con- 
tracts, settlement of partnership affairs, and 
the like, wherein the decree is not binding 
even on the paities before the court in the 
absence of a party in interest. Such were 
the cases of Shields t. Barrow, 17 How. [58 
XT. S.] 139, and Bai-ney v. Baltimore City, 6 
Wall. [73 U. S.] 2S0. 

In Marker v. Marker, a tenant under a 
claim of right, had sold to a stranger a large 
quantity of timber still uncut and standing 
on the premises occupied by him. A bill was 
subsequently filed to restrain the vendor 
from cutting the timber, in order that he 
might fulfill his contract of sale, but without 
making the purchaser a partj"-. On objection 
for want of parties, the court held tliat the 
pm-chaser was not an indispensable party. 
9 Hare, 1, 5, 12, 16. This case determines 
the principle, for the dea'ee must necessarily 
have affected the rights of the purchaser of 
tlie timber. 

Had Glauber's name been omitted there 
could have been no question as to jiu-isdic- 
tion, and he has not been brought within the 
jurisdiction of the com"t by service or appeai'- 
ance. My impression is that the jurisdiction 
is not ousted by merely naming him in the 
bill when it appears that he cannot be serv- 
ed. Glauber himself is not present to make, 
and he does not make, the objection to the 
jurisdiction, and the other parties who do 
raise the objection are in no way affected by 
his absence, or by his being named in the 
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bill. But, however that may be, since he 
might have been omitted in the first instance 
to pi'event an ouster of the jurisdiction as to 
the other parties, I see no reason why the 
bill may not now be amended, before he is 
brought in, by omitting his name for the 
same purpose, without prejudice to the mo- 
tion for an injunction; and the complainant 
asks leave to amend. I can perceive no good 
reason why leave should not be granted. 

As to the merits. The leading and mate- 
rial facts alleged, showing the right to the 
water in CLuestion, as between the parties to 
the action, are not denied by the affidavits of 
the defendants. The water, as is shown by 
the bill, was discovered and actually appro- 
priated by the plaintifE, and was enjoyed by 
it for many years, it having been sold to and 
paid for by the defendant, the Gold Hill 
Water Company, for sevei*al years prior to 
September, 1870. The plaintifE, upon the facts 
alleged, was also necessarily in actual pos- 
session of the land out of which the water 
issued for the purpose of its tunnel, and of 
taking and enjoying the water, and so far as 
was necessary to the accomplishment of these 
objects. Upon the facts as they appear in 
the bill and affidavits of the moving party, 
the complainant was the first actual appro- 
priator of the water, and it acquired the 
right as against the defendants, if capable of 
so acquiring it. 

It is urged that plaintiff was incorporated 
for mining purposes only, and that it, conse- 
quently, has no capacity to acquire a right to 
the water. But water is requu'ed for min- 
ing pm'poses, and in the before-mentioned 
lease to the defendant, the Virginia and Gold 
Hill Water Company, the complainant reserv- 
ed a portion of said water, sufficient for its 
mining purposes, and only sold the remain- 
der. 

So far as required for mining purposes, a 
capacity to acquire the right to water neces- 
sarily exists as incident to the business of 
mining. But suppose, in pmrsuing a mining 
enterprise, other valuable things are found in 
the path of the work, cannot the corporation 
appropriate and use them to defray its many 
expenses, or enhance its profits? Must they 
be passed by and allowed to go to waste for 
want of a capacity to make them available, 
when the corporation can, in fact, render 
them available and useful in conti-ibuting to 
the success of the main enterprise? 

May it not avail itself of all the incidental 
results of labor necessarily expended in pur- 
suit of the real object for which the corpora- 
tion was created, because some of these re- 
sults were not made a specific object to be 
attained? 

K a company is incorporated to mine for 
silver only, must it discard any gold that it 
may find in its mine, or in excavating to 
reach its mine? or if it should chance to faU 
upon a nest of diamonds in the bowels of the 
earth while running a drift for its silver ores, 
must it pass by the glittering treasm-es with 



averted eyes, because It has no legal capacity 
to pick them up and appropriate them to the 
expenses of the work, or an enhancement of 
the profits of the enterprise? 

Running a tunnel to enable the plaintiff to 
reach its ledge is, certainly, a legitimate part 
of the business of mining. Why may it not 
appropriate everything valuable, not belong- 
ing to anybody else, that tm*ns up in the line 
of the excavation, to pay the expenses of the 
work, or enhance the profits of the invest- 
ment? Is it not one of the incidents to the 
work which the party developing it may ren- 
der available? 

In the affidavits filed, the defendants dis- 
claim the idea that they are rimning the Ne- 
vada tunnel for the pm-pose of obtaining the 
water in question, but insist that they are 
running for the pm-pose of developing mines 
belonging to other parties. To that extent, 
then, the Virginia and Gold Hill Water Com- 
pany, at least, is itself doing that which it 
has no legal capacity to do. 

But it is enough to say, that the defend- 
ants, whether corporations, or natural per- 
sons, are not in a position to defend a tres- 
pass, on the gx-ound that the plaintiff has no 
^gal capacity to acquire the right In ques- 
tion. That the plaintiff may, legitimately, 
acquire a right to sufficient water for its min- 
ing purposes, is dear. Having the capacity 
to a limited extent, at least, to acquire a wa- 
ter right, whether they have assumed to ac- 
quii-e a lai'ger right than their wants justify, 
or whether they use the water discovered and 
appropriated in the progress of their work 
for other piu'poses than mining, is no con- 
cern of defendants. A party who has tres- 
passed upon the actual possession of the com- 
plainant cannot defend on that ground. It 
is a question between the corporation and the 
government- By express provision of statute, 
corporations are usually limited in their pur- 
chases of real estate, for instance, to such as 
are actually necessary to the exigencies of 
their business. But suppose a much larger 
amount should be conveyed to a corporation 
than it was authorized to take, it would not 
be contended, I apprehend, that a trespassser 
who had taken possession of a portion of 
such excess of land, could successfully set up 
a want of capacity in the corporation to take 
as a defense to an action of ejectment by the 
corporation. As between the party despoiled 
and the wrong-doer, the com-ts will not enter 
upon this inquiry. Farmers' & Millers' Bank 
V. Detroit & M. R. Co., 17 Wis. 372; Chester 
Glass Co, V. Dewey, 16 Mass. 94; Whitman 
G. & S. Min. Co. v. Baker, 3 Nev. 38G; Na- 
toma Water & Min. Co. v. Clarkin, 14 Cal. 
552. 

The defendants do not admit that they 
have been running their tunnel for the ex- 
press purpose of cutting off the water in 
question, as alleged in the bill. They would 
hardly have the boldness to set up a right 
to take the water from plaintifif, if it is, in 
fact, the first appropriator. 
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They allege their object to be, to reach and 
develop certain mining claims. I am by no 
means satisfied that it is not the sole object 
of all the defendants to the action to secure 
this "water. 

The Virginia & Gold Hill Water Company 
was organized for the purpose of supplying 
Virginia City and Gold Hill with water, and 
any other purpose, as an end to be attained, 
than the procuring of water, would be whol- 
ly foreign to the objects of its incorporation. 
And the other defendants do not satisfactori- 
ly appear to have any interest in the mining 
daims set out in the affidavits. 

The contracts set out in the defendants' 
affidavits, beginning with the principle one 
of April 29, 1867, have all been entei-ed into 
long since the complainant discovered and 
appropriated said water, and leased it to the 
first defendant named in the bill, and that 
contract expressly refers to water as the 
principal object sought. The subsequent 
conti"acts are stated to have been made in 
pm'suance of the provisions of that contract 
and to carry it out. Water, then, from the 
date of those contracts, at least, must have 
been the object of the defendants and their 
grantors, and the supply of water in question 
was known to exist, for it had already been 
discovered and appropriated, and it does not 
appear that there is any other known supply 
on the line of the defendants' tunnel. 

The tunnel, since that time, has been ex- 
cavated in a nearly direct line towards a 
point some thirty feet in altitude immediate- 
ly imdei-neath the point where complainants 
iippropriated the water, until said point was 
reached, and the water thereby taken. 

There can be no doubt, upon the facts as 
they now appear, that, but for the acts of 
the defendants in running their tunnel be- 
low that of complainant, the water which 
now flows through defendants' tunnel, would 
still flow through the tunnel of complainant, 
as it was wont to do in times past The 
water ceased to flow in complainant's tunnel 
within a few hours after it was struck in de- 
fendants' tunnel. Indeed, this is not denied. 
If, then, the defendants excavated their ttin- 
nel expressly to cut off this water, before 
discovered and appropriated, and divert it 
Irom the complainant, theh: act is wrongful. 

If, on the other hand, this was not their ob- 
ject, but the object was to prospect and de- 
velop claims owned by them, lying to the 
westward of complainant's ledge, and the 
water was necessarily diverted by run- 
ning their tunnel at the place indicated, it 
was still wrongful, xmless they had a right 
to so run it, regardless of the appropriation 
by eompldinant. Had they such a right? 

"Sic utero tuo ut alienum non laedas," is 
one of the time-honored maxims of the law, 
and I do not perceive why it should not ap- 
ply in this case. 

I know of no principle of law that permits 
one man to destroy the property of another, 
or invade the rights of another, in order to 



enable him the more conveniently to obtain 
access to, and use, his own. 

It may be, that, in a mining country sit- 
uated as this is, a court would not restrain 
a party from merely running a tunnel 
through his neighbor's ledge, far below the 
surface, in order to reach his own, when it 
could be done without material damage, and 
there is no appropriation of his neighbor's 
propei'ty involved in the proceeding. To do so, 
might be to throw unreasonable obstacles in 
the wayof carrying on great and highlyimpor- 
tant enterprises. But, however that may be, 
I know of no principle that would justify the 
owner of one ledge, or mine, in absolutely 
desti'oying the mine or property of another, 
not held subject, or in subordination to, the 
right of the party working the destruction, 
in order to conveniently reach his own. This 
would be a palpable violation of the maxim 
cited. 

Water is a highly important element in 
conducting mining entei-prises in California 
and Nevada, and it is very generally known 
that It is scarce in Virginia, and the supply 
of this indispensable necessity for domestic 
and other uses to the people of Virginia City is 
almost aU, If not wholly, derived from mining 
tunnels. A stream of water, therefore, thus 
found in a tunnel excavated for mining pur- 
poses, is often as valuable to the possessor 
as the mine itself; and, to take any such sup- 
ply of water from one who has acquired a 
right to it, by means of a tunnel excavated 
by another party not having a superior right, 
for the purpose of prospecting or working 
his own mine, is as clearly a violation of the 
maxim as the desti'uction of a neighbor's 
mine in the same mode. 

The authorities cited to the point, that, 
where one has a spring on his own land, 
supplied by percolating water, coming from 
his neighbor's premises, such neighbor may, 
by digging in his own land, cut off the sup- 
ply, admitting them to be correct, do not 
appear to me to reach this case. 

The defendants do not appear, by the affi- 
davits, to have made the diversion by digging 
in their own lands. The water is not shown 
to have come from their own ledges, or from 
their immediate vicinity, or from any land to 
which they have a prior right. It does not 
satisfactorily appear that any one of the 
ledges mentioned in the papers lying west 
of or beyond complainant's ledge, that could 
be reached or prospected by defendants' tun- 
nel, is a prior location to that of complain- 
ant's, or that defendants have a prior right to 
anything in the .line of their tunnel to the 
west, of complainant's ledge. The diversion 
is accomplished, taking the view most fa- 
vorable to the defendants, by running a tun- 
nel through other lands in search of ledges 
claimed by themselves, and ledges too, the 
location of which, if they have any real ex- 
istence, seem as yet, and, according to de- 
fendants' own affidavits, after a ten years' 
search, to be enth*ely unknown. In doing 
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this, they ran directly beneath the place 
where the complainant appropxiated the "wa- 
ter on the same land, and cut it off from he- 
low. A very different condition of things 
from that which existed in the cases cited. 

I presume it would not be maintained, that 
defendants in searching for their own mine, 
could run their tunnel for that purpose direct- 
ly under complainant's tunnel for its entire 
length, and so near it, that complainant's tun- 
nel would fall in, and be destroyed, or thus 
destroy any essential part of it, not passing 
through defendants' own ledge, or gi'ound to 
which they have a prior right. This would 
be an injury of a strictly analogous kind. 

The facts are not fully developed, and with- 
out a full discussion of the point, at this 
time, it is sufficient to say, that in my judg- 
ment, as the case is now presented by the 
bill and affidavits, the matters shown by de- 
fendants are not sufficient to overthi'ow the 
case made by the complainant. I think it 
very apparent, upon the case as now pre- 
sented, as between the parties, t±iat the com- 
plainant has the prior right to the water, 
and that it has been -wrongfully cut off and 
diverted, by means of defendants' tunnel. 

It is shown, and this does not seem to be 
seriously controverted, that the water can 
be restored by building a water-tight wall or 
bulkhead across the tunnel at a point indicat- 
ed. But it is urged, that the injury has been 
committed, and that, this being so, the court 
■will not, on motion for a preliminary injunc- 
tion, issue a mandatory writ, affirmatively 
commanding the performance of an act such 
as to fill up a tunnel, rebuild a wall that has 
been demolished, and the like; and so the 
authorities seem to be. 

'But, while this seems to be an established 
rule, it, also, appears to be well established, 
that the result sought may be accomplished 
by an order merely restiictive in form. For 
example, if the water of a stream be raised 
by means of a dam, so as to wrongfully ilood 
a party's land above, or obstruct with back- 
water, a mill situated higher up the stream, 
while the court will not direct the defendant 
in terms to remove the dam, it will require 
him to refrain from overflowing the land, or 
obstructing the mill, even though it be neces- 
sary to demolish the dam in order to obey 
the injunction. So if a party, by means of a 
dam, or canal, should wrongfully divert the 
water of a stream from the mill of his neigh- 
bor, clearly entitled to it, the court woxild, re- 
strain the continuance of the diversion, even 
though an obedience to the injunction should 
render it necessary to remove the dam, or 
fill up the canal. 2 Eden, Inj., by Waterman, 
3SS; 3 Daniell, Ch. Pr. 1767, and notes, last 
edition. Robinson v. Lord "Byvon, 1 Brown, 
Gh. 58S; Lane v. Newdigate, 10 Ves. 192; 
Eankin v. Huskisson, 4 Sim. (6 Eng. Ch.) 
13; Earl of Mexborough v. Bower, 7 Beav. 
(29 Eng. Ch.) 127; Murdock's Case, 2 Bland, 
470, 471; "Washington University v. Green, 1 
Md. Ch. o02-50i; North of England C. & H. 



J. R. Co. V. Clarence B. Co., 1 Colly. (28 Eng 
Ch.) 521; Spencer v. London B. E. Co., 8 Sim, 
(S Eng. Ch.) 193. 

Under these authorities, by whatever name 
judges may see fit to call the injunction, the 
defendants may be resti'ained from continu- 
ing to cut off and divert the water in ques- 
tion, even though it should be necessary for 
them to fill up, or build a water-tight barrier 
across the tunnel to accomplish the end 
sought. 

Upon the facts as now presented, I think 
the water is wrongfully diverted from com- 
plainant's tunnel by means of the tunnel of 
defendants, and that complainant is entitled 
to a temporary injunction restraining defend,- 
ants from continuing the diversion, till the 
rights of the parties can be more fully ascer- 
tained. 

For the present, I will fix the amount of 
the injunction bond at .?15,000, with leave to 
defendants to move to increase the amount, 
at any time, if this amount be deemed too 
small. 

Let an order be entered granting leave to 
complainant to amend its bill by striking 
out the name of Glauber as a defendant, with- 
out prejudice to the motion for an injunc- 
tion, and upon such amendment being made, 
and on filing a bond to be approved by the 
clerk, or district judge, in the sum of .$15,000, 
that a writ of injunction be issued by the 
clerk in the form indicated, restraining the 
defendants, their attorneys, agents and serv- 
ants &om further, by means of their tunnel 
Or otherwise, taldng or diverting the water, 
or any portion thereof, which heretofore 
flowed from complainant's ledge, and from 
the spring or point mentioned in the bill of 
complaint, about forty-eight feet west of said 
ledge, through and out of complainant's tun- 
nel, or which would flow into and through 
said complainant's tunnel from said sources, 
but for the defendants' tunnel; and from re- 
ceiving said water, or any part thereof, into 
and through said defendants' tunnel, and 
thereby depriving the said complainant there- 
of, until the further order of the court. 

[NOTE. Defendant, the water company, sub- 
sequently moved on the bill and answer to dis- 
solve the preliminary injunction, and the motion 
was denied. Case No. 2,990.] 



Case "No. S,990. 

COLE SIL-VEB MIN. CO. v. YmGESrEA & 
GOLD HTT .T. WATER CO. et al. 

[1 Sawy. 685;^ 7 Morr. Min. Rep. 516.] 

Circait Court, D. Nevada. Oct. 6, 1871. 

Indispensable Parties— Proper Parties— Joris- 
DicTios Ousted — Mandatory Preliminart In- 

JUNOTIOS— DeXIAIi on INFORMATION. 

1. One whose rights will necessarily be af- 
fected by the operation of a decaree in equity 
is an indispensable party to the action, and the 

* [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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court will not proceed to a decree -without Lis 

presence. 
[Cited in Preston t. Walsh, 10 Fed. 327; 
Greene t. Klinger, Id. 691; Bell v. Dono- 
hoe, 17 Fed. 711; Chadbourne t. Coe, 51 
Fed. 481.] 

2. "Where a decree can he made settling the 
rights of the parties hefore the comt, without 
affecting the rights of others absent, the court 
may proceed to a decree, although those absent 
might be proper parties to the action. 

3. "Where the bringing in of an absent party, 
whose presence might otherwise be deemed 
material, would oust the court of aunsdie^on; 
the court will "strain hard" to grant relief as 
to the parties before it. 

4. In a proper case, a court of equity will 
grant a preliminary injunction in a restrictive 
form, although an obedience to the injunction 
should require the performance of , substantive 
acts on the part of the party enjoined. 

[Cited in Lathrop v. Junction R. Co., Case 
No. 8,110.] 

5. The court will not dissolve a preliminary 
injunction upon the denials of the equities of 
the bill made upon information and belief mere- 
ly; nor upon affirmative allegations of new mat- 
ter meeting the equities of the bill made only 
upon information and belief. 

rC. Cited in Giant Powder Co. v. Cal. Vigorit 
Powder Co., 5 Fed. 202, Preston y. -Walsh, 10 
Fed. 316, and Oglesby v. Attrill, 14_Fed. 215, 
to the point that the rulings of one 3udge of a 
circuit court are not open for review to any 
other judge sitting in the same court m the 
same case.] 

In equity. Motion to dissolve an injunction 
on bill and answer. The facts sufficiently 
appear in the opinion, and in the report of 
the same case before Sawyer, Circuit Judge, 
on motion for an injunction. [Case No. 2,- 
989.] 

Mitchell & Stone and S. W. Sanderson, for 
complainants. 

E. S. Mesiek and "WilUams & Bisier, for 
defendants. 

FIELD, Circuit Justice. This is a motion 
to dissolve an injunction issued upon the bill 
of complaint. It is made upon three grounds: 
1. That Herman Glauber, who is a citizen 
of the state of California, is an indispensable 
party defendant in the suit, without whose 
presence the eomrt cannot proceed to a de- 
cree. 2. That the injunction, though prevent- 
ive in form, is mandatory in fact, and an in- 
junction of this character cannot issue upon 
an interlocutory application. 3. That the 
equities of the bill are fuUy denied by the 
answer. 

I. The question whether Glauber is an in- 
dispensable paiiy depends upon the further 
question, whether be is materially interested 
in the matter in controversy, or object of 
the suit, and that interest would be neces- 
sarily affected by any available decree con- 
sistent with the case presented by the bill. 

It is undoubtedly a generalrule in equity that 
allpersons materially interested in the matter 
in controversy, or objectof the suit, should be 
made parties in order that complete justice 
may be done and a multiplicity of suits be 
avoided. And usually when it appears that 
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persons thus interested are not brought in, 
the court will order the case to stand over 
until they are made parties. A court of 
equity, as has been said by a distinguished 
chancellor, delights to do complete justice, 
and not by halves. But sometimes, from 
the residence of parties thus interested, the 
court is unable to bring them all before it. 
Particularly is this so with the circuit court 
of the United States, which possesses no 
power to authorize a constructive service of 
process upon absent or non-resident defend- 
ants, and which can only exercise its juris- 
diction in that class of cases depending upon 
the citizenship of the parties, where all the 
parties, however numerous on one side, are 
from a state different Irom that of the par- 
ties on the other side. In all such cases, 
the court will consider wbether it is possibler 
to determine the controversy between the 
parties present, without affecting the in- 
tei*ests of other persons not before the court, 
or by reserving their interests. If the in- 
terests of those present are severable from 
the interests of those absent, such determina- 
tion can generally be had, and the court will 
proceed to a decree. But if the interests 
of those present and those absent are so 
interwoven with each other, that no decree 
can pos"sibly be made affecting the one with- 
out equally operating upon the other, then 
the absent persons are indispensable par- 
ties, without whom the court cannot proceed, 
and, as a consequence wiU refuse to enter- 
tain the suit. Shields v. Barrow, 17 How. 
[58 V. S.] 130; Barney v. Baltimore City, 
6 Wall. [73 XT. S.] 280. 

The inquiry then, is this: whether Glauber 
possesses any interest in the controversy, 
or object of tbe suit, whieb is so interwoven 
with that of the other defendants, that no 
available decree consistent with the case 
presented by the bill, can be rendered against 
them, which will not necessarily affect him. 
The suit is brought to prevent a diversion 
of water of which the complainojit claims 
to be the owner by discovery and prior ap- 
propriation. The water, or whicb amounts- 
to the same thing, the exclusive use of it, 
is the matter in controversy, and the sub- 
stantial object of the suit is to prevent any 
interference with suchiise by the defendants. 
Glauber, according to the allegation of the 
bill, is not interested in. the water in con- 
troversy, but only in the tunnel by means of 
which the water is diverted. ^ 

Now if a decree can be rendered whicli 
will secure to "the complainants the exclusive 
use of the water, and at the same time leave 
the right and interest of Glauber in the tun- 
nel unimpaired, the objection founded upon 
his absence as a party defendant will not 
be tenable. The learned counsel of the de- 
fendants intimated on the argument of the 
case, that should the court ultimately deter- 
mine that the complainant is entitled to the 
water, it might be necessary to decree that 
the tunnel be filled up. If only a decree of 
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tliat character can be rendered to give pro- 
tection to the complainant's rights, then un- 
doubtedly Glauber is an indispensable party. 
But the complainants' counsel suggest sev- 
eral forms in which a decree may be made 
protecting the asserted rights of the complain- 
ants without in any respect trenching upon 
Glauber's rights in the tunnel. The defend- 
ants might, for instance, be restrained from 
interfering with the water or performing 
4icts to prevent the resumption by the com- 
plainants of its possession and use. It is 
stated, that even if the defendants should not 
be decreed to do any specific act, such as 
the erection of a bulkhead, or the restoring 
■of the water diverted, a decree would not be 
-altogether fruitless which would allow the 
complainants to pump the water from the 
bed of the Nevada tunnel into its own tunnel, 
provided no counter work should be carried 
on in the Nevada timnel to prevent such 
pumping; or aUow the complainants to re- 
sume possession of the water at the mouth 
•of the tunnel. A decree which would en- 
join the defendants from opposing the com- 
plainants' resumption of the water in either 
of these modes, would substantially accomp- 
lish the objects of the suit, and at the same 
time leave the Nevada tunnel and the in- 
terests of Glauber therein as they existed 
previously. 

It would certainly be going a great way, 
and not entii-ely consistent with proper re- 
spect for my associate, who is possessed, in 
the circuit court, with equal authority with 
myself, if I should undertake to determine 
against his conclusions upon substantially 
the same representation of facts, without 
leave first gi-anted for a re-argument of the 
■question, that Glauber is an indispensable 
party, and thus decide, in advance of the 
presentation of the entire case, that no de- 
ci-ee could possibly be rendered which would 
afford protection to the complainant without 
infringing upon the rights of the absent 
-Glauber, I shall leave the matter to his 
determination, simply observing, that in a 
case of this kind, when the absent person al- 
leged to be interested would, if brought into 
com-t, oust its jurisdiction, I should follow 
the com-se suggested by Mr. Justice Story 
in West v. Randall [Case No. 17,424], and 
sti-ain hard to give relief as between the 
parties before the coiu't. 

II. The injunction, although preventive in 
form, is undoubtedly mandatory in fact It 
was intended to be so by the circuit judge 
who granted it, and the objection which is 
now lu'ged for its dissolution was presented 
to him, and was fully considered. I could 
not with propriety reconsider his decision, 
even if I differed fi-om him in opinion. The 
circuit judge possesses, as ah-eady stated, 
equal authority with myself in the circuit, 
and it would lead to unseemly conflicts, if 
the rulings of one judge, upon a question of 
law, should be disregarded, or be open to 
review by the other judge in the same case. 
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But were I not restrained by this con- 
sideration from interfering with the order of 
the circuit judge, I should hesitate before 
dissolving the injunction upon the ground 
stated. The benefit of the preventive rem- 
edy afforded by courts of eqmty in the pro- 
cess of injimction would often be defeated, 
if the remedy only extended to eases where 
obedience would not require any afiirmative 
acts on the part of the party enjoined. The 
owner of flumes, aqueducts or reservoirs of 
water might, for instance, flood his neigh- 
bor's fields by raising the sluice gates to 
these structures, and, if the flowing should 
not be speedily stayed, might desti-oy the 
latter's crops; and yet, according to the argji- 
ment of the learned counsel, no injimction 
could issue to resti-ain the owner from con- 
tinuing the flood, if obedience to it should 
require him to do the simple affirmative act 
of closing his gates. The person whose fields 
were inundated and whose crops were de- 
stroyed, in the ease supposed, would find 
poor satisfaction in being told that he must 
wait until final decree before any process 
could issue to compel the shutting of the 
gates, and he must seek compensation fof 
the injuries his property may suffer in the 
meantime, in an action at law. 

There is no species of property requiring 
more frequently for its protection and en- 
joyment the aid of a court of equity, and 
particularly of its preventive process of in- 
junction, than rights to water. For pm-poses 
of mining as well as for ordinary consump- 
tion, water is carried in the mining regions 
of Nevada and California over the hills and 
along the moimtains for great distances, by 
means of canals and flumes and aqueducts, 
constructed with vast labor and enormous 
expenditures of money. "Whole communities 
depend for the successful prosecution of their 
mining labors upon the supply thus fm-nish- 
ed; and, it is not extravagant to say that 
much of the security and consequent value 
of this species of property is found in the 
ready and ample protection which eom'ts of 
equity afEord by their remedial processes of 
injunctions, anticipating threatened inva- 
sions upon the property, restraining the con- 
tinuance of an invasion when once made, 
and presa-ving the property in its condition 
of usefulness until the conflicting rights of 
contesting claimants can be considered and 
determined. The limitation of the process 
to cases calling for no affii-mative action on 
the party enjoined would strip the process 
in a multitude of cases of much of its prac- 
tical benefit. 

I am aware that there are adjudications of 
tribunals of the highest character denying 
the authority of a court of equity, on a pre- 
liminary application, to issue an injunction, 
even in a restrictive form, when its obedience 
would require liie performance of a sub- 
stantive act Such is the case of Audenried 
V. PhUadelphia & R. R. Co., recentiy decided 
in the supreme com-t of Pennsylvania, to 
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■vvliich my attention has been called by tlie 
defendant's counsel. 68 Pa. St 370. The 
opinion in that case "was delivered by Judge 
Shaxswood, who is a jurist of national repu- 
tation, and anything "which falls from him 
is justly entitled to great consideration. He 
states that the authorities both in England 
and in this counti-y are very clear that an 
interlocutory or preliminary injunction can- 
not be mandatory. By this he means, I 
suppose, that the authorities show that such 
an injunction cannot be mandatory in form, 
for he refers to the case of Lane v. Newdi- 
gate, 10 Yes. 193, where Lord Eldon ordered 
an injunction to be drawn so that, although 
restrictive on its face, it compelled the de- 
fendants to do certain specific things. Of 
that case the leai*ned judge observes that it 
is not a precedent which ought to be followed 
in any court, and that a tribunal which finds 
itself unable directly to decree a thing, ought 
never to attempt to accomplish it by indi- 

Notwithstanding the great respect I en- 
tertain for the opinions of Judge Shars- 
wood, and for the decisions of the supreme 
<;ourt of Pennsylvania, I am not prepared 
to assent to the view of the authorities 
stated in the case cited, nor to the conclu- 
sion there expressed that the cases in Eng- 
land ought not to be followed in any in- 
stance. Certain it is that the jurisdiction 
of the court of chancery in England to de- 
cree in special cases upon motion the is-- 
sue of injunctions which, though restrictive 
in form, may still require for their obedi- 
-enee the performance of substantive acts, 
has been uniformly maintained since the 
time of Thurlow. In Robinson v. Lord By- 
ron, 1 Brown, Oh. Cas. 588, a motion was 
made for injunction upon affidavits, stating 
that since April 4, 1785, the defendant who 
had large pieces of water in his park, sup- 
plied by a stream which flowed to the mill 
•of the plaintifC, had at one time stopped the 
water, and, at another time let in the water 
in such quantities as to endanger the mill. 
The lord chancellor, Thurlow, ordered an 
injunction to restrain the defendant "from 
maintaining or using his shuttles, floodgates, 
•erections and other devices, so as to pre- 
vent the water flowing to the mill in such 
regular quantities as it had ordinarily done 
before the fourth of April, 1785." The de- 
fendant was, therefore, compelled by this 
injunction, to remove such floodgates and 
other erections as he had constructed, if 
they impeded the regular flow of the water 
as it had existed before the date designated. 

In Lane v. Newdigate, 10 Ves. 192, already 
mentioned as referred to by Judge Shars- 
-wood, the plaintife was assignee of a lease 
granted by the defendant for the purpose 
of erecting mills 'and other buildings, with 
covenants for the supply of water from ca- 
nals and reservoirs on the defendant's es- 
tates, reserving to the defendant the right 
of using the water for his own collieries. 
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The bill prayed generally that the defend- 
ant might be decreed to use and manage 
the waters of the canal, so as not to injure 
the plaintiff in the occupation of his manu- 
factory, but particularly that the defend- 
ant might be restrained from using certain 
locks, and thereby drawing off the water 
which would otherwise run to and supply 
the manufactory, and be decreed to restore 
a particular cut for carrying away the 
waste waters, and a certain stop-gate, and 
to restore the banks of the canal to their 
former height, and also to repah^ such 
stop-gates, bridges, canals and towing-paths 
as existed previous to the lease, and to re- 
move certain locks since made. Upon mo- 
tion for an injunction, the lord chancellor, 
Eldon, expressed a doubt whether it was ac- 
cording to the practice of the court to de- 
cree repairs to be done, but finally made an 
order restraining the defendant from im- 
peding the plaintiff in the use and enjoy- 
ment of the demised premises and the mills 
erected thereon, and the privileges granted 
by the lease, by continuing to keep the ca- 
nals, or the banks, gates, locks or works 
out of repair; and from preventing such 
use and enjoyment by diverting the water 
or the use of any locks erected by the de- 
fendants, or by continuing the removal of 
the stop-gate, the chancellor observing at 
the same time that the injunction would 
create the necessity of restoring the stop- 
gate. 

In Rankin v. Huskisson, 4 Sim. 13, the 
defendants, were restrained on motion by 
Vice-Chancellor Shadwell from continuing 
the erection of stables on certain premises 
agreed to be laid out as an ornamental gar- 
den, adjoining a club-house, and from pre- 
venting such part of the building as was al- 
ready erected from remaining thereon. They 
were therefore compelled to remove the 
building already commenced. 

In Hepburn v. Lordan, 2 Hem. & M. 345, 
the defendants were restrained upon mo- 
tion by Vice-Chancellor Wood from allow- 
ing inflammable damp jute deposited on 
premises adjoining those of the plaintiff, to 
remain there, and from bringing any more 
in such quantities as to occasion danger 
to the plaintiff's property. Other cases to 
the same purport might be cited, but these 
are sufficient, I think, to show that a court 
of equity has jurisdiction to issue, upon an 
interlocutory application, an injunction 
which will operate to compel the defend- 
ants, in order to obey it, to do substantive 
acts. It is a jurisdiction which should on- 
ly be exercised in a ease where irreparable 
injury would follow from a neglect to do 
the acts required. Some of the adjudged 
cases evince a disposition on the part of 
the court to resti*ict rather than enlarge this 
jurisdiction. Blakemore v. Glamorganshire 
Canal Nav., 1 Mylne & K. 154. Undoubted- 
ly, the general purpose of a temporary in- 
junction is to preserve the property in con- 
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troversy from waste or desti'uction or dis- 
turbance until ttie rights and equities of 
tlie contesting parties can be fully consid- 
ered and determined. Usually this can be 
effected by restraining any interference 
with it; but in some cases the continuance 
of the injury, the commencement of which 
has induced the invocation of the authority 
of a court of equity, would lead to the waste 
and destruction of the property. It is just 
hei'e where the special jm-isdiction of the 
court is needed— to restore the property to 
that condition in which it existed imme- 
diately preceding the commencements of the 
injury, so that it may be preserved until 
final decree. 

ni. It only remains to consider whether 
the equities of the bill are so fully denied 
by the answer as to justify the dissolution 
of the injunction. The material allegations 
of the bill are that the complainant, in run- 
ning certain tunnels into its mining claims, 
discovered and appropriated the water in 
controversy; and that the defendants sub- 
sequently, by means of the Nevada tun- 
nel, struck the water, and diverted it from 
the complainant. These allegations are not 
positively denied by the answer. The con- 
struction of the tunnels of the complainant, 
and the diversion of the water by the de- 
fendants through the Nevada tunnel are 
admitted. The discovery and prior appro- 
priation of 1±ie water by the complainant 
are only denied upon information and be- 
lief; and every denial which relates to the 
title of the water is made in a similar man- 
nei*. Denials in that form may be suffi- 
cient to raise an issue for trial, but they 
amount, for the purposes of the motion, to 
no more than hearsay evidence. They will 
not jtistify the dissolution of the injunc- 
tion. 

"The sole ground," says Mr. Justice Sto- 
ry, "upon which the defendants are entitled 
to a dissolution of an injunction upon an 
answer, is, that the answer in effect dis- 
proves the case made by the biU, by the 
very evidence extracted from the conscience 
of the defendant, upon the interrogation 
and discovery sought by the plaintiflE to 
establish it. But what sort of evidence can 
that be, which consists In the mere nega- 
tion of knowledge . by the party appealed 
to? Such negation affords no presumption 
against the plaintiff's claims; but merely 
establishes, that the defendant has no per- 
sonal knowledge to aid it or disprove it. 
It is upon this ground that it has been held, 
and in my judgment very properly held, 
that if the answer does not positively deny 
the material facts, or the denial is merely 
from Information and belief, it furnishes 
no ground for an application to dissolve a 
i?peeial injunction." Poor v, Oarlton [Case 
rNTo. 11,272]. See, also, Roberts v. Anderson, 
i Johns. Ch. 202; Ward v. Van Bokkelen, 
i Paige, 100; U. S. v. Parrott [Case No. 
15,998]. 



The same objection applies to the allegu-" 
tions respecting the new matter relied upon 
to establish prior rights in the two Sehiels, 
with whom the defendants claim to be in 
privity. Upon inspection of the answer, it 
appears that all which is stated in relation 
to the origin, working, continuance and 
transfer of the defendants of the claims 
of these parties is founded upon informa- 
tion and belief. The statement does not 
purport to be made upon any personal 
knowledge, possessed by the defendants, but 
only "according to their information and 
belief," Allegations resting upon this foun> 
dation furnish no ground for disturbing the 
injunction. For all the purposes of this 
motion the case stands precisely as though 
these allegations were omitted from the an- 
swer. 

The questions suggested by the learned 
counsel of the defendants— whether the wa- 
ter exists in such state or condition as to 
render its diversion, under the circumstan- 
ces, remediable, or anything more than 
damnum absque injuria; and whether the 
injunction is consistent with the policy and 
license of the general government to miners 
upon public lands— can be better considered 
and more justly determined on the hearing 
after the entire facts of the case are devel- 
oped by the evidence. Upon the case as pre- 
sented, I am of opinion that the injunction 
should be continued until the hearing. The 
motion to dissolve the injunction is there- 
fore denied. 
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COLGATE V. GOLD & STOCK TEL. CO. 

[16 Blitchf. 503 ;i 4 Ban. & A. 415; 16 O. G. 
583; Mer. Pat. Inv. 359.] 

Circuit Court, S. D. New York. July 22, 1879. 

Patents— Adjudication of Ymjxiity — Kotioe— 
Subsequent Attack — Pkioh Publication — 

PREHMINAltT ISJUKCTIOK — FOBM OP OEDEII. 

1. The decision of this court in Colgate v. 
TV. U. Tel. Co. [Case No. 2,995] confirmed. 

2. The considerations stated which apply to 
a case where, after a patent has been susta'ined 
on final hearing, a new defendant, in a new suit, 
seeks to attack the patent for want of novelty. 

3. What degree of clearness and certainty of 
description is required in a prior publication, in 
order to defeat a patent 

4. Where, on a patent issued in 1867, a suit 
was brought, in 1872, against its most conspicu- 
ous and extensive infringer, and was prosecuted 
with reasonable diligence, that was sufficient 
notice to all other infringers that the riglit con- 
ferred by the patent was to he maintained, to 
require a particular defendant who alleges lach- 
es in the plaintiff, to show affirmative acquies- 
cence by the plaintiff in the use of the inven- 
tion by the defendant 

[Cited in Green v. Barney, 19 Fed, 421.] 



* [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 
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5; Form of an order for a preliminary anjun^ 

tion on a patent, in a case where the plaintiff 

exercises his rights by granting licenses. 

[Cited in Hoe v. Boston Daily Advertiser 

Corp., 14 Fed. 916; Campbell Printing- 

Press & 2*Ianuf' g Co. v. Manhattan Ky- 

Co., 49 Fed. 933.]. 

[In equity. BiU by OUnton G. Colgate 
against the Gold & Stock Telegraph Com- 
pany to restrain infringement of letters pat- 
ent No. 65,019.] 

Betts, Atterbury & Betts, for plaintifie. 
Porter, Lowrey, Soren & Stone, lor defend- 
ant. 

BLATCHFORD, Circuit Judge. This is a 
motion for a preliminary injunction to re- 
strain the infringement of lettei's patent 
granted to George B. Simpson, May 21st, 
1867, for an "improvement in insulating sub- 
marine cables." This patent has been sus- 
tahied as valid by this com-t, on final hear- 
ing, in a suit brought on it by the same 
plaintiff against the Western Union Tele- 
graph Company [Case No. 2,995]. The claim 
of the patent is as follows: "The combina- 
tion of gutta-percha and metallic wire in 
such form as to encase a wire or wires, or 
other conductors of electrieitj'-, within the non- 
conducting substance gutta-percha, making a 
'submarine telegraph cable,' at once flexible 
aud convenient, which may be suspended on 
poles in the air, submerged in water, or 
buried in the earth, to an/ extent, for at- 
mospheric or submarine telegraphic com- 
munication, and lor other electric, galvanic 
and magnetic uses, as hereinbefore describ- 
ed." Infringement by the defendant, by the 
use of the invention thus claimed, is not de- 
nied. The sole defence to the motion is an 
attack on the novelty of the Invention. Under 
such cii'cumstances, when the patent has 
been sustained on final heaiing, against the 
largest and most wealthy telegraph corpora- 
tion in country, after exhaustive research and 
full testimony and argument, and when, as 
here, the Western Union Telegraph Company 
is shown to own nearly one-half of the capi- 
tal stock of the defendant, and the relations 
of the two companies are shown to be such 
that the defendant is substantially a part of 
the Western Union Telegraph Company, it 
is incumbent on the defendant, in adducing 
any new matter in this case, on this motion, 
to make it extremely probable, at least, that, 
if such new matter had been put in evidence 
in the former case, a different result would 
have been reached by the court 

In construing the specification of tlie pat- 
ent, in the former ease, the court said, in its 
decision: "It is plain, from the language of 
this specification, that the point of the in- 
vention is to make use of the fact that 
gutta-percha is a non-conductor of elec- 
tricity, to insulate, by means of gutta- 
percha, a metallic wire, which is a con- 
ductor of electricitjf, and thus pre- 
Tent the escape of electi'icity from the 
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metallic wire, when it is suspended in the 
air, or submerged in water, or buried in the 
earth, when, but for such insulation, the 
electricity would escape from the metallic 
wire. The mode of insulation described is 
to combine the gutta-percha and the metallic 
wire in such manner that the wire wUl be 
covered on aU sides with a uniform coating 
of gutta-percha. Adequate means of soften- 
ing the gum and putting it into such condi- 
tion as to permit it to be so combined with 
the wire are set forth; and it is dedai-ed, 
that such mode of combination and insulation 
confines the electric current to the wire, and 
shields the wire from contact with all ex- 
ternal electric influences. It is manifest that 
the gist of the invention is the discovery of 
the fact that gutta-percha is non-conductor 
of electricity, and the application of that fact 
to practical tise, by combining it, by the 
means specified, with a metallic wire, in the 
manner described, and then using the cable 
formed by such combination for the pm-pose 
of conducting electricity along the enclosed 
wire."' In regard to the novelty of the in- 
vention the court said. "Nothing that has 
been put in evidence by the defendant car- 
ries back the publication of the discovery of 
the insulating properties of gutta-percha to 
a date earlier than the 1st of March, 1848. 
That is the date of the publication in Eng- 
land of the discovery of such properties by 
Faraday. It is entirely clear that Simpson 
had, prior to that time, made a like discov- 
ei-y." The court then took as the date of 
the discovery by Simpson, the 24th of Janu- 
ary, 1848, bdng the day on which he swore 
to his first specification, which he filed in 
the patent office on the 31st of January, 1848, 
which was a date sufficiently early to ante- 
date the publication of Faraday's discovery, 
although the plaintifE contended for a date 
as eai'ly as November 22d, 1847. 

An extract flrom a work in German, called 
Dingler's Polytechnic Jom'nal, was put in 
evidence in the former case. A translation 
of the material parts of it was as follows: 
"Insulation of the wires of electric tele- 
graphs. The public papers announce, that 
the experiments which the Prussian govern- 
ment is having tried at present, in respect 
to the most serviceable mode of construct- 
ing electric telegraphs, are turning out very 
favorably for the laying of the wires under- 
ground in coatings of ffutta-pex'cha, so that, 
probably, all public telegraphs will be laid 
in this manner. * * « If the insulation of 
the wices underground, discovered by Lieu- 
tenant Siemens, keeps good, all important 
towns can be easily connected with the cap- 
ital." In regard to this extract, the court 
said, in its decision: "The publication in 
Dingler's Polytechnic Journal of 1848 gives 
an account ma-ely of experiments then in 
progress, and not of a completed invention, 
even if the part of it in question was pub- 
lished prior to Simpson's invention, and it 
does not set forth the insulating or non-con- 
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ducting property of gutta-perctia for use 
with a telegrapliic wire under water." TJie 
defendant now introduces in evidence a pub- 
lication in German, whieli was not in tlie 
former case, namely, ttie Bremen Gazette, of 
Sunday, December 19th, 1847, which con- 
tains an article, of the material parts of 
which the following is a translation: "Ber- 
lin, December 16. The ti'ials which the gov- 
ernment here is, at this time, causing to be 
made concerning the introduction of electro- 
magnetic telegraphs best answering the piu'- 
pose, do result, in the highest degree, in fa- 
vor of laying the wires underground in coat- 
ings of gutta-percha, so that, probably, all 
government telegraphs will be constructed 
in this manner, and it will be no longer nec- 
essary then to use for that purpose the rail- 
road embankments, but the turnpil^es may 
be used, under the pavement of which Ihe 
lines will find safe location, and no special 
guarding of the same will be necessary. The 
trials, under the direction of Major-General 
O'Etzel, of Privy Councillor of Finance Mel- 
lin, and of Professor Dove, who constitute 
the royal commission, are caiTied out by 
Lieutenant Siemens. * * w if the insula- 
tion of wires undergi-ound, invented by Lieu- 
tenant Siemens, proves lasting, then, by 
means of it, all the principal cities may be 
easily put in communication with the cap- 
ital." It is very manifest that the article 
in the Bremen Gazette conveys no more in- 
formation than the article in Dingler's 
Jom-nal, so that this defence was passed 
upon in the former case. Neither of them de- 
sciibes, or would enable any person to con- 
struct, a telegraph cable, consisting of a tel- 
egraph wire, covered, as Simpson's specifica- 
tion states, "on all sides, with a uniform 
coating of gutta-percha," such cable being 
"flexible and convenient," and capable of be- 
ing "suspended on poles in the air, sub- 
merged in water, or buried in the earth." 
All this is embraced within the definition of 
the invention and the construction of the 
claim, given in the former case. There must 
not only be insiilation by means of gutta- 
percha, but insulation "by the means speci- 
fied" and "in the manner described." The 
extent of the article in the Bremen Gazette 
is, that the wires are laid "imderground in 
coatings of gutta-percha," and thus insulated. 
How the coatings of gutta-percha are ap- 
plied, or what their extent is, is not stated, 
nor is it said that the wire is covered on all 
sides with the coating, or that the covered 
wire is flexible or is capable of being sus- 
pended on poles in the air or submerged in 
water. The affidavit of the defendant's ex- 
pert, Mr. Kenwick, does not advert to these 
considerations, nor does that of Mr. Griffin, 
nor that of jMi*. Pope, nor that of Professor 
Doremus. On this subject the affidavit of 
Mr. Btu-rill, on the part of the plaintiff, says, 
that the article in the Bremen Gazette is 
substantially identical with that in Dingler's 
Journal. It says, further; "Said publica- 



tion in the Bremen Gazette and in Dingler's 
Polytechnic Journal did not, in my opinion, 
at tile time they were published, convey any 
sufficiently intelligible information of the in- 
sulation of a wire with gutta-percha in such 
form that it could be used for a submarine 
cable. It is easy now for us to think that 
we understand the exact construction of the 
telegraph line of Siemens referred to in those 
publications. But this is on account of our 
knowledge outside of those publications, and 
not from any information derived from the 
publications themselves. The only state- 
ment in either of those publications, in re- 
gard to the construction of the telegraph line 
which was then undergoing trial, is, that the 
experiments or tiials were resulting *ln favor 
of laying the wires underground in coatings 
of gutta-percha.' How those coatings were 
to be applied is not stated, nor is it stated 
that the wire is to be wholly encased, as 
described in the Simpson patent, with a mii- 
form coating of gutta-percha. Obviously, 
the general wording of the desaiption will 
apply to other modes of insulating the wires 
than that described in the Simpson patent 

* * * It thus appears, that there were a 
number of ways of 'laying wires under- 
ground in coatings of gutta-percha,' and no 
one of those ways, as at that time devised, 
was a practical method of constructing a 
submarine cable, nor were any of those ways 
the mode of insulating a telegi'aph cable 
shown in the Simpson patent, to wit, that of 
encasing a wire on all sides in a uniform 
coating of gutta-percha, and forming there- 
by a 'flexible and convenient' telegraph cable. 
The extracts from the Bremen Gazette and 
Dingler's Polytechnic Journal, therefore, fail 
to convey any sufficient information as to Ihe 
method of insmating a telegraph wire with 
gutta-percha so as to fit it for use for a sub- 
marine cable, and they do not tell how it was 
fitted for use as a subterranean telegraph." 
Professor Morton, in his affidavit on the part 
of the plaintiff, says: "The exti-aet from the 
Bremen Gazette is substantially identical, so 
far as it pm-ports to describe any experi- 
ments or trials with gutta-percha, with the 
extract from Dingler's Polytechnic Jom'nal, 
which I examined in the previous case. 

* * * In the previous ease I expressed the 
opinion, that the description in the Polytech- 
nic Journal was insufficient to enable any one 
skilled in telegraphing at that time to insu- 
late a telegraphic wU'e with gutta-percha, 
and I still adhere to that opinion, and the 
opinion applies with equal force to the ex- 
tract from the Bremen Gazette. The ex- 
tracts from the Bremen Gazette and from 
Dingler's Polytechnic Journal merely con- 
vey the information that experiments were 
tm*ning out well for the insulation of the 
wire with gutta-percha. The final result of 
those experiments is expressly stated in the 
publications not to have been reached, and 
no description whatever is given as to the 
method of applying the insulation to the 
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wire, except the general phrase, that the 
wires ax-e laid imaer the ground, 'in coatings 
of gutta-percha.' At that date, in 1847 and 
1848, submarine and underground telegraphy 
were practically unknown. Experiments had 
been tiled, as I find from the literature of 
the subject, with many substances, and coat- 
ings had been formed of such substances in 
many ways, but, up to that time, without 
success. Wu-es had been wrapped with 
thread or yarn, and varnished, and such a 
mode of coating would be included under the 
general phraseology of the articles in the 
Bremen Gazette and Dingler's Polytechnic 
Joui'nal. "Wires had been laid in pipes or 
channels of wood, varnished with resinous 
matter, and such a mode of laying under- 
ground might be included in the general 
phraseology. Wires had been laid in lead 
pipe, filled with asphalt, pitch, was, and 
other substances, and such mode of coating 
might be included. Wires had been laid in 
tubes which had coatings of gutta-percha al- 
ternating with insulating supports of earth- 
enware and this mode would be included in 
the general phraseology of said ai*ticles. 
Coatings might have been applied at intei-- 
vals along a line of telegraph laid in a sub- 
terranean channel way, which would insu- 
late the wire from the sides of the channel 
way, and support it at such intervals. Other 
modes of laying wires in coatings of gutta- 
percha might be included in the phraseology 
of said articles, other than the mode of encas- 
ing the wire in a complete uniform coat of 
gutta-percha, such as is described in the 
Simpson patent. While, therefore, it is easy 
for us, at the present day, to suggest from our 
knowledge since acquired what Lieutenant 
Siemens might have done, and to now sug- 
gest that his wires were completely covered, 
along their whole length, with continuous 
and homogeneous or uniform coatings of 
gutta percha, yet that information was by no 
means conveyed to the telegraphic world by 
the publications of the Bremen Gazette and 
Dingler's Polytechnic Journal." 

The foregoing observations apply, also, to 
the Rutter patent of December 23d, 1847, 
except that the wire cords of Batter were 
flexible. As pointed out by Mr. Burrill, in 
his affidavit, the Rutter patent does not de- 
scribe or suggest the insulating or non-con- 
ducting property of gutta-percha for use 
with a telegraph wire under water, nor does 
it describe a wire completely covered with a 
uniform coating of gutta-percha, and adapt- 
ed for use as a submarine telegraph cable 
or even as a subterranean cable. Mr. Bur- 
rni comments on the language of the Rutter 
specification, and says: "In my view, the 
specification of Rutter, so far as it relates to 
the use of gutta-percha, is too meagre and 
insufficient to convey any practical informa- 
tion in regard to insulating and covering 
a wire with gutta-percha for any pm*pose, 
and contains no hint of the use of gutta- 
percha as a submarine or subterranean cable 



insulator." Professor Morton, in his affida- 
vit, examines the specification of the Rutter 
patent, and states, that, in his opinion, it 
conveys even less information than the ex- 
tracts from Dingler's Journal and the Bre^ 
men Gazette. He also says: "It is impossible 
to gather from the slight mention made. In 
this specification, of the uses of gutta-percha, 
what the patentee imderstood of its uses or 
capacities, and I am by no means convinced 
by the specification, that the patentee suppos- 
ed that gutta-percha was itself an insulating 
material. However that may be, the patent 
does not describe the invention described and 
claimed in the Simpson patent, of a wire 
adapted for submarine insulation by being 
encased in a complete and uniform coating of 
gutta-percha. A covering which would be 
'suitable' to protect a swinging cord from 
rain, dust or contact, as I stated in the for- 
mer case, in reference to the Wharton patent, 
would 'not be at all likely to be, and certain- 
ly would in no wise necessarily be, equiva- 
lent to the article produced by following the- 
directions of the Simpson patent, or, indeed, 
available as an insulating conductor for sub- 
marine use;' nor would the suggestion of 
the use of a flat strap 'of leather, gutta-per- 
cha or other insulating substance affixed to 
the hand rail' of an engine, convey any suffi- 
cient information of a submarine cable insu- 
lated with gutta-percha. Both the construc- 
tion and conditions of use suggested in the 
Rutter patent are so essentially different 
from those described in the Simpson patent, 
that no one, by following the directions of 
the Rutter patent, could intelligently con- 
struct Simpson's insulated cable." He fur- 
ther states, that, in his opinion, the Rutter- 
patent, for the reasons set forth in his affi- 
davit, does not contain any description of 
the invention 'desci'ibed and claimed in the 
Simpson patent. 

It is pointed out on the part of the plain- 
tiff that Mr, Renwick, in his affidavit for the 
defendant, omits to say that he finds in 
either the Bremen Gazette or the Rutter pat- 
ent the invention described and claimed in 
the Simpson patent or that, fi'om either of 
those publications, he could construct a cable 
insulated with gutta-percha and adapted for 
the uses claimed by Simpson; and that the- 
fact that Mr. Renwick is silent on this point 
is entitled to very great weight in consider- 
ing the force of these defences. There is 
great force in these observations. The de- 
fects in the affidavits of Mr. Griffin and Mr. 
Pope and Professor Doi'emus, before pointed 
out, in connection with the article in the- 
Bremen Gazette, exist equally in regard to 
the Rutter patent. 

The affidavits of the experts for the defend- 
ant, and the argument of its counsel, ai-e- 
largely founded on the erroneous view, that 
Simpson's patent is invalid if he was not 
the first discoverer of the insulating property 
of gutta-percha. It is true that, in the for-- 
mer case, it was held on the evidence, that. 
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Simpson was the first discoverer of the in- 
sulating property of gutta-percha, being 
prior to Faraday, and the puhlication in 
the Dingier Journal not being an account of 
ii completed invention. But, as before 
stated, the claim of the patent is not for that 
discovery, but is for the means and manner 
by which that discovery is made use of, to 
construct such a cable as the specification 
describes, for such use as is specified. 

It appeared in evidence, in the former case, 
that, in February or March, 184S, Simpson 
was in Baltimore, exhibiting to Professor 
Rogers, a gentleman extensively connected 
with telegraphy, a piece of wire covered with 
gutta-percha, which he represented as in- 
tended to be used xmder water at draw- 
bridges in rivers, and that it was then and 
there tested in water and found to be a good 
insulator. This evidence is cited in the deci- 
sion of the eom-t in the former case. The 
structure so exhibited at Baltimore was 
such a stnicture as is described in the Simp- 
son patent. It is not described in the Bre- 
men Gazette, or in Dingler's Journal, or in 
the Rutter patent, or in Faraday's article, 
or in French's letter of February 10th, 184S. 
The evidence as to what Craven did, as 
given in the former case, did not, in my 
judgment, satisfactorily establish a date for 
Craven's invention prior to the exhibition by 
Simpson of such structure in Baltimore, The 
evidence before the court in the former case 
and in this case shows that Simpson em- 
bodied his invention in the form of a wire 
encased in gutta-percha in contact with and 
adhering to the wire, so as to constitute a 
flexible cable capable of the submaiine and 
other uses set forth in his patent, before it 
was embodied in such form by any one else 
in the United States, and before it was pat- 
ented or described in any printed pubUcation 
by any one else; and that he originated and 
conceived what he claimed to have invented. 
It is, thei*efore, not necessary, in this case, 
any more than it was in the former case, to 
consider the question whether an earlier date 
than Januaiy 24th, 1848, can be assigned to 
Simpson's invention. 

The foregoing views dispose of the criti- 
cisms made on Simpson's specifications of 
January and February, 1S48, for, the inven- 
tion described and claimed in his patent as 
issued is shown in existence,' in a physical 
structure, in February or March, 1848, at a 
date earlier than anything adduced against 
it Irrespective of this, as the view adopted 
in the decision in the former case, that Simp- 
son meant, in his first two specifications, by 
the expressions "insoluble India rubber" and 
"gutta-percha," one and the same thing, still 
appears to be correct, and is not weakened, 
but is, if anything; strengthened, by what 
appears in the present case, it is plain, from 
an examination of -the first two specifications 
of Simpson, that the invention claimed by 
him in his patent as issued is fully embodied 
in those specifications. Those specifications, 



besides saying that the metallic wire is to be 
fii'st insulated with gutta-percha, say that the 
wire thus insulated is to be covered, that is, 
surrounded continuously throughout its whole 
length, with glass beads socketed together 
so as to form a close joint, and that a gutta- 
percha tube is to be drawn over the glass 
bead chain, and, of course, surrounding and 
covering the wire continuously throughout 
its whole length, such outer gutta-percha 
tube being "jointed, cemented and banded to- 
gether so as to be both water and air-tight" 
They also state, that it is the outei* non-con- 
ducting gutta-percha tube, "which encases 
the whole chain," that throws up an inter- 
minable, that is, impassable, barrier between 
the great volume of water outside of the tube 
and the interior of the tube, and thus effec- 
tually confines and controls the current of 
electricity passing over the telegraphic wire. 
They also state, that the joints in the glass 
chain and the elasticity of the outer gutta- 
percha tube make the whole sufficiently flexi- 
ble to give any desired curve. They speak 
distinctly of using the structure to conduct 
electi'icity through water, and call it a sub- 
marine conductor of electricity, and it is 
plain that Simpson designed it especially for 
submarine use. As remarked in the decision 
in the former case, the specification of Feb- 
ruary 21st, 1848, "claims the combination and 
arrangement of the gums (that is, the inte- 
rior insulating layer of gutta percha and ex- 
terior tube of gutta-percha) around the wire, 
as the controlling power which confines the 
current of electricity to the wire, and pre- 
vents its passing off, and it leaves out any 
claim to the glass beads in connection with 
the gutta-percha, whatever operation the 
glass beads may have as non-conductors of 
electricity." It is manifest that, in the 
structure described in the first two specifica- 
tions, the interior covering of gutta-percha 
and the glass beads and the outer tube of 
gutta-percha are intended to be compact and 
not loose, and that the outer tube would act 
to insulate the wire and produce the de- 
scribed result, as effectually as if it were in 
close contact with the wire or with the inte- 
rior covering of gutta-percha. The specifica- 
tions show' that Simpson regarded the outer 
tube and the inner covering as both of them 
acting to insulate the wire. 

As Simpson's attention was directed chiefly 
to making a cable for submarine use, when 
he had produced such a 'cable he had pro- 
duced one which could, as the specification 
of his patent states, be "suspended on poles 
in the air," "or buried in the earth," as well 
as "submerged in water." Undoubtedly, if 
the structure of Simpson, as described and 
claimed by him, were desci'ibed in a publica- 
tion, or patented, of a date earlier than Simp- 
son's invention, but stated to be made for 
underground or aerial use, and not stated to 
be made for submarine use, it could n'ot be 
subsequently patented for submarine use. 
But, as Simpson was the first inventor of 
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such structure, he has the right, under his 
patent, to the exclusive use of it for all tele- 
graphic or electric uses to which it is adapted. 

All the views presented on the part of the 
defendant are covered by the foregoing con- 
siderations and by those set forth in the de- 
cision in the former case. It results, that 
nothing is shown to destroy the force of such 
decision or to throw such doubt upon its cor- 
rectness as to deprive it of the usual weight 
to be accorded to such a decision on a subse- 
quent application for a preliminary injunc- 
tion. 

In March, 1872, the former, suit for in- 
fringement was brought on the patent against 
tlie "Western Union Telegraph Company. That 
corporation was the most conspicuous and 
extensive infringer. That suit was prosecut- 
ed with all reasonable diligence by the plain- 
tiff, and was defended with care, research 
and zeal, by able counsel. The bringing and 
pendency of that suit was sufficient notice to 
all other infringers, that the rights conferred 
by the patent were to be asserted and main- 
tained. Nothing is presented which tends 
towards showing any aflarmative acquies- 
cence by the proprietoi's of the patent in 
the Tise by the defendant in this case of the 
invention covered by the patent. 

The plaintiff, it appears, exercises the 
rights conferred by his patent, by granting 
licenses under it. On the 2d of January, 
1879, he offered to the defendant a license un- 
der the patent on certain specified terms. 
If the defendant desires to take a license on 
reasonable terms, it ought to be allowed to 
do so. There are no data before the court 
from which it can be determined what is a 
proper license fee in respect to the defendant 
The proper order to be now entered in this 
case, is, that a preliminary injunction issue 
to restrain the defendant from making the 
invention described and claimed in the pat- 
ent^ and also from using the said invention, 
except the identical wires and cables now 
used by it, and also from selling, transfer- 
ring, lending, leasing or parting with in any 
manner, any wires or cables embodying said 
invention, or conferring upon any other per- 
son, persons or corporation, either in whole 
or in part, or alone or in conjunction or con- 
nection with the defendant, any use of, or 
right to use, any such wires or cables; that 
the question of the issuing of a preliminary 
injunction to restrain the further use of the 
identical gutta-percha insulated wires or ca- 
bles now used by the defendant, be post- 
poned until the coming in of the master's re- 
port of evidence to be ordered, or until such 
other or further order as the court may 
make in the premises, upon the application of 
either party; and that it be referred to Jo- 
seph Gutman, Junior, Esquire, a master of 
this court, to take proof to be offered by the 
plaintiff and any opposing proof by the de- 
fendant, on the question as to whether or 
not the license fees offered to be accepted by 
the plaintiff in his letter to the defendant, 

6FED.CAS.— 6 



dated December 30th, 1878, are or are not 
reasonable license fees for the future use of 
the invention aforesaid by the defendant, 
and, if not, as to what other sums or rates, 
either greater or less, are such reasonable 
license fees; and, also, to take such proof as 
may be offered by the defendant, and any 
opposing proof by the plaintiff, on the ques- 
tion as to what, if anything, could be sub- 
stituted for the gutta-percha covered wires 
now in use, with equally beneficial results or 
otherwise, and what would be the expense of 
such substitution and the time necessary to 
make the same; and that he take and report 
the evidence on such questions with all con- 
venient speed, but he is not to report any 
opinion or decision as to such questions. , 

[NOTE. For other cases involving this pat- 
ent, see note to Colgate v. W. U. Tel. Co., Case 
No. 2,995.] 



Case Wo. 2,992. 

COLGATE V. GOLD & STOCK TEL. CO. 

[4 Ban. & A. 559; ^ 17 O. G. 193.] 

Curcuit Court, S. D. New York. Oct. 27, 1879. 

Enjoining Isfkingement of Patent — Attach- 
ment FOB Violation. 

The defendant company had been eujoiaed 
against using the invention owned by the com- 
plainant, except the particular wires or cables 
then in use by it, and against "conferring upon 
any other person, persons or corporation, either 
in whole or in part, or alone, or in conjunction, 
or in connection ' with the defendant, any use 
of, or right to use any such wires or cables." 
Under an agreement made before the service 
of the injunction, the defendant company, after 
such service, furnished a wire containing the 
patented invention, such wire having been in 
use by the defendant long before, and at the 
time of the injunction. Held, that, upon these 
facts, the defendant was guilty of a violation 
of the injunction, and an attachment was grant- 
ed against the defendant, and its president. 

In equity. Bill by Clinton G. Colgate 
against the Gold & Stock Telegraph Com- 
pany to enjoin infringement of letters pat- 
ent No. 65,019, granted to George B. Simp- 
son, May 21, 1867, for an improvement in in- 
sulating submarine cables. Complainant ob- 
tained a preliminary injunction (Case No. 
2,991), and now moves for an attachment for 
violation of the injunction order 

F. H. Betts, for complainant. 
E. N. Dickerson and G. W. Soren, for de- 
fendant 

BLATCHFORD, Circuit Judge. Tlie in- 
junction in ttiis case was served on Norvin 
Green, as president of the defendant, on the 
5th of August, 1879. This was service on 
the defendant and on Mr. Green as its agent. 
The injimction was served on the solicitors 
for the defendant on the same day. The 
terms of the injunction were, that the de- 
fendant refrain from using the patented in- 



* [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 
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vention, except tlie identical wires and ca- 
bles then used by it, "and also from selling, 
ti*ansferring, lending, leasing or parting with, 
in any manner, any wires or cables embody- 
ing said invention, or conferring upon any 
other person, persons or corporation, either 
in whole or in part, or alone, or in conjunc- 
tion, or in connection with the defendant, 
any use of, or right to use any such wires or 
cables." 

The defendant, on the 22d of August, 1879, 
made an agreement with J. A. Bostwick to 
furnish to him a telegraph wire running un- 
der the East river, and to maintain the same 
in good working order, at its own proper cost 
and expense, for one year, for a monthly rent 
of ?12 for the wire and instruments, This 
agreement is signed "Norvin Green, by J. O. 
Green, president's secretai-y." Under this 
agreement, the defendant furnished a gutta- 
percha-covered wire, being one of several 
wires contained in a cable which had been in 
use by the defendant long before, and which 
was in actual use by it at the time of the 
service of the injunction. This agreement 
conferred on Bostwick the right to use 
such gutta-percha-covered cable, and was a 
violation of the injunction. The fact that 
the defendant had before used and was us- 
ing such, cable is of no consequence. It could 
continue to use it, but it could not confer on 
any other person such a right to use it as 
was conferred by this agreement, without 
violating the injunction. For such violation 
an attachment must issue against the de- 
fendant and Norvin Green. 

The wire furnished the Pioneer Tobacco 
Company under the agreement of September 
16th, 1879, signed by Norvin Green, was not 
a gutta-percha-insulated wire. It is not shown 
(hat the agreement was for a gutta-percha- 
insulated wire. 

The wire furnished the Brooklyn White 
Lead Company under the agreement of Sep- 
tember 10th, 1879, signed by George B. Pres- 
cott, as vice-president of the defendant, was 
a gutta-percha-insulated wire. The agree- 
ment was in form like that with Bostwick. 
The observations before made, in regard to 
the case of Bostwick, apply to this case, and 
an attachment must issue against the de- 
fendant, and Llr. Prescott. 

The agreements with J. G. Bennett and 
McAlden Bi'others and the Export Lumber 
Company were before the service of the iu- 
jimction, Tlie wire furnished JIcAlden Broth- 
ers was not a gutta-percha-insulated wire. 
Tlie wire furnished to the Export Lumber 
Company, though a gutta-percha-covered 
^^^re, was furnished before the service of the 
injunction. In the case of J. G. Bennett, I am 
not able to discover any violation of the in- 
junction. 

In the case of the Calvary Cemetery, the 
agreement being before the service of the 
injunction, and, in form, like that with Bost- 
wick, I suppose the giving to the cemetery 
on the 23d of August, 1879, under the agree- f 



ment, the use of a gutta-percha-covered ca- 
ble, was a violation of the injunction, for 
which an attachment must issue against the 
defendant. The same facts exist and the 
same decision is made in the case of the 
TToodlawn Cemetery, and in the case of J", 
G, Bennett, No. 2. 

In the case of the Ansonia Clock Company, 
there was no violation of the injunction, as 
the agreement was made and the gutta- 
percha cable service was commenced before 
the service of the injunction. 

In the case of the Manhattan Chemical 
Company, there was a violation of the in- 
junction, for which an attachment must is- 
sue against the defendant, for, although the 
agi-eement was made before the service of 
the injunction, the gutta-pei'cha cable was 
fui-nished afterward. The above comprise, I 
believe, all the eases presented to my notice. 

[NOTE. For other cases involving this pjit- 
ent, see note to Colgate v. Western Uuiou 'iV-I. 
Co., Case No. 2,995.] 



Case No. 2,993- 

COLGATE V. INTEHNATIONAJi OCEAN 
TEL. CO. 

[17 Blatchf. 308; ^ 9 Beporter, 166; 4 Ban. & 
A. 609; 17 O. G. 194.] 

Circuit Court, S. D. New York. Nov. 15, 1879. 

ExjoisixG Inpkingemext of Patent — Submakise 
IxsuLATiON— Exclusive Rights of Defendant. 

The defendant had, under an act of the leg- 
islature of Florida and an act of the congress 
of the United States, the exclusive right to lay 
and maintain a submarine telegraph cable be- 
tween Florida and Cuba. In operating such 
cable it used an invention covered by letters 
patent owned by the plaintifE, granted after 
said acts were passed. Held, that, although the 
plaintiff could not use the invention for tele- 
graphic purposes between Florida and Cuba, 
he could enjoin the defendant from using such 
invention for such purposes between such ter- 
mini. 

[Cited in Wirt v. Hicks, 46 Fed. 72.] 

[In equity. Bill by Clinton G. Colgate 
against the International Ocean Telegraph 
Company to enjoin infringement of ■ letters 
patent No. 65,019, granted to George B. Simp- 
son, May 21, 1867, for an improvement in 
insulating submarine cables.] 

Frederic H. Betts, for plaintifE. 
Clarence A. Seward, for defendant. 

BLATCHFOBD, Curcuit Judge. The mo- 
tion for a preliminary injunction in this case 
is opposed, on special grounds not involving 
the construction or validity of the plaintiff's 
patent, or the question of infringement. 

The defendant is a corporation created \m- 
der the laws of the state of New York, prior 
to January 2d, 1866. On that day an act was 
passed by the legislature of the state of Flori- 
da, granting to said corporation "the sole 
and exclusive right and privilege," for 21 

^ [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here' reprinted by permission.] 



[6 Fed. Cas. page 83] 



(Case No. 2,993) COLGATE 



years from the date of the act, "of landing a 
submarine telegraphic cable or cables, on the 
shore, sea coast, islands, keys, reefs, or sand 
banks lying within the limits and jurisdiction 
of the state of Florida, and of connecting, 
by means of said submarine telegi'aphic ca- 
ble or cables, the shore and sea- coast of the 
state aforesaid with' the island of Cuba." 
The same act gave to the corporation power 
to connect the terminus of such submarine 
cable or cables, on the shore, by a land line, 
with the most convenient land telegraphic 
line, and, for that purpose, power to erect, 
maintain and operate telegraphic lines through 
the state of Florida, and across the islands, 
keys, sand banks and reefs belonging to said 
state, and over which said state has con- 
trol and jurisdiction. 

On the 5th of May, 18G6, an act was passed 
by the congress of the United States (14 Stat. 
44) gi-anting to said corporation the sole 
privilege, for a period of 14 years from that 
day, "to lay, construct, land, maintain and 
operate, telegi'aphic or magnetic lines or ca- 
bles, in and over the waters, reefs, islands, 
shores and lands, over which the United 
States have jurisdiction, from the shores of 
the state of Florida, in the said United States, 
to the island of Cuba and the Bahamas, 
either or both, and other West India islands." 

The corporation has, also, concessions from 
the government of Spain in regard to the 
maintenance, in Cuba, of a submarine cable 
landed there. 

The bill alleges, that the defendant, "at 
the city of New York and elsewhere, has 
(particularly in the state of Florida, and the 
waters thereof, where said defendant uses 
and operates a telegraph cable extending to 
the island of Cuba, and also on the lines of 
telegraph coimecting said cable with New 
York City and other points), within, the said 
southern district of New York and else- 
where," without license, ever since the date 
of the plaintiff's patent, made, nsed and sold 
the patented invention in insulating subma- 
rine cables or telegraphic wires, used in con- 
nection with the telegraphic lines of the de- 
fendant, and in insulating wires and other 
conductors of electricity, used in connection 
with dectric or galvanic batteries and tele- 
graphic instruments. 

The defendant has been using, for tele- 
graphic communication, between Florida and 
Cuba, cables containing wires insulated by 
gutta percha, within the claim of the plain- 
tiff's patent, and is now using such cables. 
The defendant contends, that, because of Uie 
exclusive gi-ants to it from the state of Flori- 
da and the congress of the United States, 
which were made before May 21st, 1SG7, the 
date of the issuing of the plaintiff's patent, 
the plaintiff has no right to nse or operate 
his patented invention for telegi'aphic pm*- 
poses between the shores of Florida and the 
island of Cuba, and, therefore, cannot enjoin 
the defendant from using such invention for 
such pm'poses between such termini. The 



proposition on the part of the defendant is, 
that, by the grants to it of the exclusive right, 
for a defined period of time, to lay tele- 
graphic submarine cables, and maintain 
thereby telegraphic communication, between 
the state of Florida and the island of Cuba, 
it acqiured the right to nse without molesta- 
tion all subsequently patented inventions in 
the construction of such cables, becaiise the 
patentees of such inventions cannot lay such 
cables. In another form, it is contended, 
that, as the plaintiff has no right to use his 
patented invention in the place where the 
defendant is using it, he can recover no 
profits or damages for its nse in that place, 
and, therefore, has no right in that place 
which can be protected by injunction. 

The grants to the defendant are grants to 
lay a cable, not to lay a cable of a particu- 
lar construction, nor to lay any cable the 
use of which would violate a patent either 
existing or subsequently granted. Neither 
the government nor an agent of the govern- 
ment, nor a private individual, whether claim- 
ing to act imder the authority of the govern- 
ment or otherwise, can use a patented im- 
provement without the license of the paten- 
tee. U. S. v. Burns, 12 WaU. [79 U. S.] 246; 
Cammeyer v. Newton, 94 U. S. 225, 235. [See 
Campbell v. James, Case No. 2,361.]' The 
power to prevent, by injunction, the violation 
of a right secured by a patent, is conferred 
by section 4921 of the Revised Statutes, h*re- 
spective of any right, in the given suit, to 
recover profits or damages. The right of 
the plaintiff to use his patented invention 
where the defendant is using it, is exclusive 
as against the defendant, although the right 
of the defendant to lay and maintain a sub- 
marine telegraphic cable between Florida 
and Cuba may be exclusive as against the 
plaintiff. Such right of the plaintiff is a 
right secured by the patent. The distinc- 
tion referred to is one which exists in all 
cases, under every patent A defendant has 
an exclusive right, as against a patentee, to 
erect in his own house such structures as he 
pleases. The patentee cannot, against the 
will of the defendant or without his assent, 
erect in the house of the defendant any struc- 
ture. Yet this does not give to the defendant 
the right to erect in his house a structure 
embodying the patented invention, or give 
him immunity from being restrained by in- 
junction, at the suit of the patentee, from 
continuingf the use of the patented invention 
in such structure. 

The same order will be made in this case 
which was made in the case against the 
Western Union Telegi'aph Company [Case 
No. 2,995]. 

[NOTE. • For other cases involving this pat- 
ent, see note to Colgate v. W. U. Tel. Co., Case 
No. 2.995.] 



COLGATE (KBIBRO v.). See Case No. 7,- 
778. 
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Case No. S,993a. 

COLGATE V. LAW TEL. 00. 

[5 Ban. & A. 437.] * 

Circuit Court, S. D. New York. May, 18S0. 

Patents — ^Eqni valents— Injosction. 

Where, upon a motion for a preliminary in- 
junction, it appeared that the substance used 
by the defendant was not known, at the date 
of the complainant's patent, to possess proper- 
ties rendering it suitable for the same purposes 
as the material used by complainant in his pat- 
ented combination: Seld, liat the complain- 
ant's patent did not cover such substance as an 
equiyalent, its qualities for those purposes hav- 
ing become known after the date of such pat- 
ent, and the injunction was, therefore, refused. 

[This was a biE in equity by Clinton. C 
Colgate, heard on motion for a preliminary 
injunction.] The claim of the complainant's 
patent [No. 65,019], issued to George B. Simp- 
son, May 21st, 1867, was for "the combina- 
tion of gutta-percha and metallic wire in 
such form as to encase a wire or "wires, or 
other conductors of electricity, within the 
non-conducting substance gutta-percha, mak- 
ing a 'submarfne telegraph cable,* at once 
flexible and convenient, which may be sus- 
pended on poles in the air, submerged in 
water, or buried in the earth, to any extent, 
for atmospheric or submarine telegraphic 
communication, and for other electric, gal- 
vanic and magnstic uses, as hereinbefore de- 
scribed." "Kerite," the material used by the 
defendant, is a substance composed of vege- 
table and mineral hydro-carbons {comprising 
cotton-seed oils, tar, etc.), with sometimes a 
slight admixture of pulverized clay or talc, 
combined with India rubber, and vulcan- 
ized. It appeared from the evidence sub- 
mitted on the motion that kerite was not 
invented with a view to being used for in- 
sulating purposes, and that it was not known, 
until some time after its invention and after 
the date of the Simpson patent, that it pos- 
sessed properties which made it a good ma- 
terial for insulating telegraph cables. It 
was disputed that kerite -was an equivalent 
of the gutta-percha of the Simpson patent 

Betts, Atterbury & Betts, for complainant. 
Childs & Hull and S. D. Cozzens, for de- 
fendant 

BLATCHFORD, Circuit Judge. So far as 
appears from the papers on this motion, it was 
not known at the date of the plaintifiE's patent 
that the substance used by the defendant, and 
called "kerite," was such a non-conductor of 
electricity that it could be used in combination 
with a conductor of eleetricily in the man- 
ner claimed in the plaintiffs patent, to make 
such a cable as is claimed in the plaintiff's 
patent Nor does it appear that qualities 
were then known as existing in that sub- 
stance which would necessarily lead to the 
conclusion that it could be so used. Even if 

^ [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and nere reprinted by per- 
mission.] 



the things so unknown had then been known, 
and even if such substance had before been 
so used, the plaintiff's patent would still be 
valid. This being so, it would seem to fol- 
low that, under the conditions above stated, 
the plaintiff's patent cannot be construed to 
cover such substance, in regard to which 
such things became known after the date of 
the plaintiff's patent It may be that a dif- 
ferent case may .be shown on other papers, 
or for final hearing, but, as at present ad- 
vised, I do not see that the motion for a 
preliminary injimction, based on the tise by 
the defendant of the aforesaid substance, can 
be granted. 

[NOTE. For other cases involving this pat- 
ent, see note to Colgate v. W. U. Tel. Co., Case 
No. 2,995.] 



Case No. S,994. 

COLGATE V. WESTERN UNION TEL. CO. 

[4 Ban. & A. 562;* 17 O. G. 194.] 

Chrcuit Court, S. B. New York. Oct 27, 1879. 

Violation of Injunction Restraining Infringe- 
ment OF Patent. 

The defendant company, having been re- 
strained by injunction from using the plaintiff's 
patented invention, except the identical wires 
or cables then in use by it, and also "from 
selling, transferring, lending, leasing or part- 
ing with in any manner, any wires or cables 
embodying said invention, or conferring upon any 
other person, persons or corporation, either in 
whole or in part, or alone, or in conjunction, or 
in connection with the defendant, any use of, 
or right to use any such wires or cables," and 
having, subsequent to the service of the in- 
junction, entered into an agreement giving to 
a railroad company the use of cables embodying 
tiie patented invention: Held, that the same 
amounted to a violation of the injunction. 

[In equity. BiE by Clinton G. Colgate 
against the Western Union Telegraph Com- 
pany to restrain infringement of letters pat- 
ent No. 65,019, granted to George B. Simp- 
son, May 21, 1867, for an improvement in in- 
sulating submarine cables. There was a de- 
cree for complainant (Case No. 2,995), and a 
motion is now made for an attachment for 
violation of the injunction therein granted.] 

Betts, Atterbury & Betts, for complainant 
Porter, Lowrey, Soren & Stone, for defend- 
ant 

BLATCHFORD, Circuit Judge. By the in- 
junction, the defendant and its agents were 
restrained from using the invention, except 
the identical wires or cables then used by the 
defendant, "and also from selling, transfer- 
ring, lending, leasing or parting with, in any 
manner, any wires or cables embodying said 
invention, or conferring upon any other per- 
son, persons, or corpoi'ation, either in whole 
or in part or alone, or in conjunction, or in 
connection with the defendant, any use of, 
or right to use any such wires or cables." 

^ [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 
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The injunction was served on Norvin Green, 
the president of the defendant, on the 17th 
of January, 1879. 

The contract of March 8th, 1879, made by 
the defendant, by Mr. Green, as its president, 
with the New York, Lake Erie and Western 
Kaihroad Company, contains an agreement 
by the defendant, to ^ve to the raih-oad com- 
pany, free of charge to it, "the exclusive use 
and enjoyment of three cable-conductors 
across the Hudson river, with all necessary 
connections Into the railroad company's of- 
fices in Jersey City and New York," and also 
to "maintain the said cable-conductors and 
connections without cost or expense to the 
railroad company." This is not an agree- 
ment to fin:nish gutta-percha-covered wires. 
It would have been fulfilled by furnishing any 
cable conductors and connections. Mr. 
Green, however, states in his affidavit that 
the said agreement refers to three cables in- 
sulated with gutta-percha, which had been 
used by the Erie Railway Company and its 
receiver, the predecessors of the new raikoad 
company, under a like arrangement with each 
of them. The cable conductors actually fur- 
nished under the agreement with the new 
company have been the said three cables in- 
sulated with gutta-percha. 

Under the injunction, the right of the de- 
fendant to use for itself the identical wires or 
cables it was using for its own proper busi- 
ness is one thing, and the right to confer on 
any other person or corporation the right to 
use any wires or cables embodying the pat- 
ented invention is another thing. The latter 
is forbidden. Yet the defendant and Mr. 
Green have done it by the agreement in ques- 
tion, in connection with the action taken un- 
der it, for thereby the railroad company is 
using, under a grant from the defendant, in- 
fringing cables. This is the very thing the 
injunction was designed to prevent. The in- 
tention was that the defendant should not es- 
tablish any new relation with any new person 
or corporation in respect to gutta-percha-cov- 
ered wires, by any new arrangement If the 
existing contract applied to the new corpora- 
tion, it did so without any new arrangement 
If a new agreement was necessary to bring 
in the new party and confer on it the right 
to use the cables, the new agreement was a 
violation of the injunction. 3VIr: Green states, 
in his affidavit, that the defendant claimed 
that the existing arrangement applied to the 
new company, and it must be inferred that 
the new company did not assent to this view, 
for Mr. Green further states that the new 
agi-eement was executed, so far as the de- 
fendant was concerned, as a recognition by 
the new company of its existing liability, and 
of its willingness to continue the stipulations 
of the existing contract An attachment must 
be issued agahast the defendant and Mr. 
Green, in respect of this violation of the in- 
junction. The granting of licenses by the 
Gold and Stock Telegraph Company, through 
Mr. Green and Mr. Prescott, as its officers 



(Case No. 2,995) COLGATE 

and agents, is no violation of an injunction 
against the defendant and its agents. 

[NOTE. For other cases involving this pat- 
ent, see note to Colgate v. W, TJ. Tel. Co., Case 
No. 2,995.] 



Case Wo. 2,995. 

COLGATE V. WESTERN UNION TEL. Cd. 

[15 Blatchf. 36S; » 4 Ban. & A. 36; 14 O. G. 
943; Merw. Pat Inv. 359.] 

Circuit Court S. D. New York. Nov. 26, 1878. 

Patents— "SoBMAKiKB Insulation" — Construc- 
tion — Explanation of Invention — Abandon- 
ment — Withdrawal op Application — Valid- 
itt. 

1. The letters patent [No. 65,019] prranted to 
George B. Simpson, May 21st 1867, for an 
"improvement in insulating submarine cables," 
are valid. 

[Cited in Ca^y^v. Wolff, 24 Fed. 141.] 

2. The invention defined. 

3. The claim of said patent, namely, "the 
combination of gutta percha and metallic wire, 
in such form as to encase a wire or wires, or 
other conductors of electricity, within the non- 
conducting substance, gutta percha, making a 
'submarine telegraph cable,' at once flexible and 
convenient, which may be suspended on poles 
in the air, submerged in water, or buried in ttxe 
earth, to any extent for atmospheric and sub- 
marine telegraphic communicatian, and for oth- 
er electric, galvanic and magnetic uses, as here- 
inbefore described," construed. 

[Distinguished in Ansonia Brass & Copper 
Co. V. Electrical Supply Co., 32 Fed. 86; 
Busell Trimmer Co. v. Stevens, 137 U. S. 
434, 11 Sup. Ct 154.] 

4. The history of Simpson's efforts to obtain 
a patent for his invention, from January, 1848, 
until May, 1867, given. 

5. His various applications were one con- 
tinuous application, and he did not abandon his 
invention. 

6. His receiving back from the patent office, 
after his application was rejected, $20 paid by 
him as a fee, held not to operate as a withdraw- 
al of his application. 

[In equity. BiU by Clinton G. 
Colgate against the Western 
Union Telegraph Company to en- 
join infringement of letters pat- 
ent No. 65,019]. 

William D. Shipman and Fred- 
eric H. Betts, for plaintiff. 

George Gifford, George W. So- 
ren, and William 0. Witter, for 
defendants. 



BLATOHPORD, Circuit Judge. 
This suit is founded on letters 
patent granted to George B. 
Simpson, as inventor, May 21st 
1867, for an "improvement in in- 
sulating submarine cables." The 
specification states, that Simpson 
has invented "a new and useful 
improvement in electrical con- 
ductors for telegraphic purposes." 
It says: "To enable others to 




^ [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 
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make and use my 'submarine telegraph 
cable,' I will describe its manufacture 
thus: I dissolve gutta percha with chloro- 
form, or any other known solvent; I soft- 
en gutta percha in boiling water, steam 
or dry heat; I combine gutta percha with 
metallic wire, by means of a brush, or by im- 
mersing the wire in the solution, when in 
the solvent state; I combine gutta percha 
and metallic wire with the fingers, or any 
machine which may facilitate the operation 
and execute the work more perfectly, by 
pressing the gum upon and aroimd the wire, 
or by spinning it only, when in a plastic 
state, into thin and ribbon-like strips, and 
twining it on then tightly and continuously 
around the wire, thus combining the gutta 
percha and metallic wire, and insulating the 
wire to any extent By this mode of eoni- 
bination, I cover the wire on all sides with 
a uniform coating of gutta percha of any 
desired thickness, for the purpose of secur- 
ing a conductor of electricity within the non- 
conducting substance, gutta percha, which 
combination forms a 'submarine telegraph 
cable,' flexible and convenient, which may be 
suspended on poles in the air, submerged in 
water, or buried in the earth. This mode of 
combination and insulation confines the elec- 
tric current to the wire, wires or other con- 
ductors of electricity, shielding it aud them 
from contact with any and all external elec- 
tric, galvanic or magnetic influences whatso- 
ever, thus attaining a great triumph in art, 
namely, the absolute control of electric and 
galvanic currents, for atmospheric and sub- 
marine telegraphic communication, and for 
other electric, galvanic and magnetic uses. 
(See drawings.)" The claim is in these 
words: "The combination of gutta percha 
and metallic wire, in such form as to encase 
a wire or wires, or other conductors of elec- 
tricity, within the non-conducting substance, 
gutta percha, making a 'submarine telegraph 
cable,' at once flexible and convenient, which 
may be suspended on poles in the air, sub- 
merged in water, or buried in the earth, to 
any extent, for atmospheric and submarine 
telegraph commimication, and for other elec- 
tric, galvanic and magnetic uses, as herein- 
before described." 

It is plain, from the language of this speci- 
fication, that the point of the invention is, 
to make use of the fact that gutta percha 
is a non-conductor of electricity, to insulate, 
by means of gutta percha, a metallic wire 
which is a conductor of electricity, and thus 
prevent the escape of electricity from the 
metallic wire, when it is suspended in the 
air, "or submerged in water, or buried in 
the earth, when, but for such insulation, the 
electricity would escape from the metaUie 
wire. The mode of insulation described is 
to combine the gutta percha and the metallic 
wire in such manner that the wire will 
be covered on all sides with a imiform coat- 
ing of gutta percha. Adequate means of 
softening the gum and putting it into such 



condition as to permit it to be so combined 
with the wire are set forth; and it is de- 
clared that such mode of combination and in- 
sulation confines the electric current to the 
wire and shields the wire from contact with 
all external electric influences. It is mani- 
fest, that the gist of the invention is the 
discovery of the fact that gutta percha is 
a non-conductor of electricity, and the ap- 
plication of that fact to practical use by com- 
bining gutta percha, by the means specified, 
with a metallic wire, in the manner described, 
and then using the cable formed by such 
combination, for the purpose of conducting 
electricity along the enclosed wire. The 
point of the invention is not the mere me- 
chanical covering of a metallic wire with 
gutta percha, as a mechanical protection from 
abrasion or injury from without, or for any 
purpose aside from a use of the covered wire 
as a conductor of electricity. The claim is 
substantially a claim to the use, as a con- 
ductor of electricity, of a metallic wire in- 
sulated by gutta percha by the means and in 
the manner described in the specification. 
Theclaimis valid, eventhough a metallic wire 
covered with gutta percna existed before the 
plaintiff's invention, if it was not known that 
gutta percha was a non-conductor of elec- 
tricity and could be used to insulate the wire. 
The use by the patentee of the wire so 
covered to conduct electricity was not a 
double use of the covered wire, even though 
the covered wire existed before, nor was it 
a use of it for a pmrpose at all analogous to 
any use before made of it, if such prior use 
of it was not to conduct electricity along 
the wire, and if it was not before known 
that gutta percha was a non-conductor of 
electricity and coiild be used to insulate a 
metallic wire used as a conductor of electilc- 
ity. 

The answer admits the use by the defend- 
ant of submarine cables in the insulation of 
which gutta percha was employed, but does 
not admit that it thereby used the invention 
patented to Simpson. It also sets up, that 
the alleged invention was before Imown and 
used, that it had been, for more than two 
years before Simpson's application for a pat- 
ent therefor, in public use in the United 
States with the knowledge, consent and al- 
lowance of Simpson; that, if Simpson was 
the first inventor of the alleged invention, 
he wilfully and without excuse and for many 
years delayed and forbore to apply for a 
patent for it, and abandoned it and his right 
to have a patent for it, and dedicated it to 
the public, and, meantime, it became known 
to the public and the defendant from other 
sources; that the thing claimed by the pat- 
ent is not patentable subject-matter, and, 
therefore, the patent is null and void; and 
that the patent is void for the reason that 
the alleged invention consists in applying 
to telegraph wires, or in using for telegraphic 
purposes, what before had been applied to 
other articles or uses for other pm-poses. 
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and, therefore, the invention is not patentable 
subject-matter. The fact of infringement, 
by the nse by the defendant of what is 
claimed in the claim of the patent as the 
invention of Simpson, is satisfactorily proved 
and was not contested on the hearing. 

It is contended, for the defendant, that 
the patent is broadly for the combination 
of gutta percha with a metallic wire,, so that 
the wii'e is covered and encased by the gutta 
percha, and is not for the use of the com- 
bination or for a method of using it, and is 
not for a discovery or for an invention found- 
ed on or involving a discovery; that, when- 
ever wire is found covered by gutta percha 
in such manner that the gutta percha is 
capable of confining electricity to the wire, 
an ai'ticle is foimd which is included in the 
patent; that whoever so covers wire is as 
much an infringer of the patent as he is 
who uses it for telegraphic purposes; and 
that, if the wire be so covered, whoever uses 
it for a band for a cotton bale or for a belt- 
ing for machinery, infringes the patent The 
construction hereinbefore given to the speci- 
fication and claim shows that these views 
on the part of the defendant are not sound. 

It is fm'ther contended, for the defendant, 
that, as it was known that resins and 
gums, as a genus of articles, were electric 
insulators, it did not require or involve any 
invention, when gutta percha became known, 
to cover wire yfith it, to insulate the wire. 
It is very easy for wisdom after an event 
to say that it was a natural conclusion that 
gutta percha would be an insulator, from the 
Imown insulating properties of gums and res- 
ins generally. But, the evidence in this case 
shows, that, although gutta percha was 
known, and the means of softening and ma- 
nipulating it were known, many experienced 
men, engaged in the business of telegraphy, 
groped about, experimenting first with one 
device and then with another, in fruitless 
effort to secure a practical means of crossing 
water courses with lines of telegraph wires, 
imtil it was at length found out that gutta 
percha was the needed insulator. It is also 
shown that Faraday, the distinguished scien- 
tist, announced to the world as a new thing 
the fact that he had discovered that gutta 
percha was a good electrical insulator. The 
position taken is, therefore, untenable. 

Equally imsoimd is the view urged on the 
part of the defendant, that the use of gutta 
percha instead of India rubber, to insulate 
a wire, was a mere change of material, and 
an obvious substitution, and, therefore, not 
patentable. The cases of the door knob, and 
the button, and the wagon reach, have no 
application to a case like the present. Those 
who were seeking a practically perfect in- 
sidator had India rubber and found it not 
to be what was needed. The present case is 
not merely one of producmg a better or 
cheaper or more durable article to attain 
the same result, nor is it one falling within 



the principle, that a change involving only 
mechanical skill is not patentable. 

Nothing that has been put in evidence by the 
defendant carries back the publication of the 
discovery of the insulating properties of gut- 
ta percha to a date earlier than the 1st of 
March, 1S48. That is the date of the publi- 
cation in England of the discovery of such 
properties by Faraday. It is entirely clear, 
that Simpson .had, prior to that time, made 
a like discovery. On the 24th of January, 
184S, he made oath to a specification for a 
patent for "a new and improved mode of 
conducting electricity through water and be- 
neath the earth," and such specification, with 
the oath and a drawing and a petition for a 
patent, but without any fee or model, were 
filed in the patent office on the 31st of Janu- 
ary, 1848. In that specification Simpson 
says: "The nature of my invention con- 
sists in insulating the metallic wire, covering 
it with a glass bead chain, socketed and 
closely jointed together; also, covering the 
glass chain with an insoluble India rubber 
(or gutta percha) tube, jointed, cemented, and 
banded together, thus forming a submarine 
conductor of electricity, as hereinafter de- 
scribed. To enable others to make and use 
my invention, I will proceed to describe the 
combination, its construction and operation. 
The metallic wire (A in the drawing) is fii-st 
insulated with insoluble India rubber or 
gutta percha; the insulated wire is then 
covered with glass beads (B), socketed to- 
gether, so as to form a 'close joint, every 
joint (G) head having a groove around the 
middle sufficient to admit of a band or fas- 
tening to prevent displacement on the wire; 
an insoluble India rubber tube (JD) is then 
drawn over the glass bead chain, jointed, 
cemented and banded together (El, so as to 
be both water and air tight. The object of 
this arrangement or combination is, to guard 
against and prevent the water from coming 
in da*ect contact with the telegraphic wire, 
thus securing the entire control of this mys- 
terious agent. This combination secures the 
object so much desired. By insulating the 
wire with the gums, prevents the water from 
coming in direct contact with it; by cov- 
ering the insulated wire with glass heads 
closely jointed, confines the electricity to the 
wire; and if. by the operation of natara 
laws, chemical action produces moi-ture in- 
side the India rubber tube, the space between 
the joints of the glass chain being compara- 
tively nominal, the amoxmt of water thus pro- 
duced and occupying said space would 
amount to little more than moisture, and, 
even if this moisture were to come in direct 
contact with other conductors of electricity, 
it would require a vast amount of sm*face 
thus exposed, to destroy the entire cm-rent; 
but tJie insoluble India rubber tube which 
encases the whole chain, being in and of it- 
self a powerful non-conductor, throws up an 
interminable barrier between the great vol- 
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ume of water outside and the comparative 
moisture inside tiie tube, thus effectually con- 
fining and controlling the great current of 
electricity passing over the telegraphic wire. 
The joints in the glass chain, and the elastic- 
ity of the India rubbei' tube, when com- 
plete, (D), renders it sufficiently flexible to 
give any desired curve. JCtwo, what I claim 
by my invention and desire to secure by let- 
ters patent, is the combination and arrange- 
ment of i7ie gums and glass around the tele- 
graphic wire, in such form as to secure the 
controlling power of the mysterious agent 
'electricity,' as hereinbefore described." 

On the 21st of February, 1848, Simpson 
signed another specification, whicii he sent 
to the patent office in a letter bearing that 
date, which letter says: "Owing to the haste 
in which I prepared my first specifications, 
they were not as explicit as they' ought to 
have been. I have, therefore, prepared an- 
other set, supplying the former deficiency 
and embracing the whole principles of my 
plan for which I have asked letters patent." 
This specification, like the first one, declares 
the invention to be "a new and ^improved 
mode of conducting dectricity tlnrough water 
and beneath the earth." The expressions in 
the first specification which are varied in the 
second are put in italics in the above copy; 
and the language found in the second specifi- 
cation which is not foimd in the first is put 
in italics in the following copy of the sec- 
ond. The second specification says: "The 
nature of my invention consists in insulating 
the metallic wire, covering it with a glass 
bead chain sodteted and closely jointed to- 
gether, also covering the glass chain with 
an insoluble India rubber or gutta percha 
tube, jointed, cemented and banded together, 
thus forming a submarine conductor of elec- 
tricity, as hereinafter described. To enable 
others to make and use my invention, I will 
proceed to describe the combination, its con- 
struction and operation. The metallic wire 
(a in the drawing) is first insulated with in- 
soluble India rubber or gutta percha, the in- 
sulated wire is then covered with glass beads 
(b) socketed together so as to form a close 
joint, every Joint bead (e) having a groove 
around the middle sufficient to admit of a 
band or fastening to prevent displacement 
on the wire; an insoluble India rubber or 
gutta perc?ia tube (d) is then drawn over the 
glass bead chain. Jointed, cemented and band- 
ed together, (e), so as to be both air and water 
tight. In order that the submarine conductor of 
electricity may be applied to deep waters, 1 propose 
to attach around the conductor, at certain distances 
from, each oilier, globular rings containing any 
required amount of air, so that the whole structure 
may be buoyed on the surface of the water or 
sunk to any desirable depth. Said globular 
Tings are made of India rubber, covered with 
the gum percha, and fastened on the conductor 
with the same kind of gum. The object of 



this arrangement or combination is, to guard 
against and prevent the water from coming 
in dhrect contact with the telegraphic wire, 
thus securing the eniire control of this mys- 
terious agent This combination secures the 
object so much desired. By insulating the 
wire with the gums, prevents the water from 
coming in direct contact with it; by covering 
the insulated wire with the glass leads close- 
ly jointed, confines the electricity to the wire; 
and if, by the operation of iJie laws of nature, 
chemical action produces moisture inside the 
India rubber or gutta percha tube, the space 
between the joints of the glass chain being 
comparatively nominal, the amoimt of water 
thus produced and occupying said space 
would amoimt to little more than moisture, 
and, even if this moisture were to come into 
direct contact with other conductors of elec- 
tricity, it woidd require a vast amount of 
surface, thus exposed, to destroy the entire 
current; but, the insoluble India rubbei' tyr 
gutta percha tube, which encases the whole 
chain, being a non-conductor, throws up an 
interminable barrier between the great vol- 
Tune of water outside and the comparative 
moisture inside the tube, thus effectually con- 
fining and controlling the great current of 
electricity passing over the telegraphic wire. 
The joints in the glass chain and the elastic- 
ity of the\ India rubber or gutta percha tube, 
when complete (d). are sufficiently flexible to 
give any desired curve. TVliat I claim as 
my invention and desire to secure by letters 
patent is, the combination and arrangement 
of i7ie gums around the telegraphic wire, in 
such form as to secure the controlling power 
of the mysterious agent, electricity, as here- 
inbefore described." 

A careful examination of the first specifi- 
cation leads to the conclusion, that in it 
Simpson uses the words "insoluble India rub- 
ber" to indicate one and the same article that 
he indicates by the word "gutta percha;" 
that he uses the two forms of expression as 
synonymous and as meaning the same thing; 
that he does not, by "insoluble India rubber," 
mean India rubber, as that substance was 
then recognized, made insoluble or in the con- 
dition of being insoluble, nor in any condi- 
tion; but that the whole expression, "insolu- 
ble India rubber or gutta percha," means, 
"gutta percha, otherwise called by me insolu- 
ble India rubber." Thus, in the first specifi- 
cation, he calls the outside tube, in one place, 
"an Insoluble India rubber or gutta percha 
tube," and in two other places an "insoluble 
India rubber tube," and in two other places 
an "India rubber tube." He speaks, also, of 
first insulating the wire with "insoluble India 
rubber or gutta percha," before covering it, 
thus insulated, with glass beads. Therefore, 
he clearly contemplated putting gutta percha 
next to the wire, in such manner as to in- 
sulate the wire, and he also contemplated 
making of gutta percha the outside tube 
which was to go over the glass beads. He 
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-speaks of such tube, caUing it an "insoluble 
India rubber tube," as "a powerful non-con- 
ductor." He, therefore, clearly means, that 
gutta percha is a non-conductor, for it is the 
tube which is to be a non-conductor, and he 
speaks of the tube as being made of gutta 
percha as well as the insulator next to the 
wh-e. It is in evidence that these specifi- 
cations were both of them written by Simp- 
son himself. He was not an educated man, 
accustomed to the use of precision in lan- 
guage. His spelling is defective and his 
modes of expression rude. The expression in 
the claim of the first specification, "the com- 
bination of the gums and glass aroimd the 
telegi'aphic wire," is criticised, as' showing 
that he meant, by "insoluble India rubber," 
one gum, and by "gutta percha" another an^ 
distinct gum. But the expression is satis- 
fied by a more natural meaning. He says 
that he puts gutta percha next to the wire, 
then glass beads next outside, and then out- 
side of the glass beads a gutta percha tube. 
Here are two coverings of gutta pereha, two 
envelopes made of that gum, which two, 
when spoken of collectively, he designates as 
gums; and he speaks of the whole thing, in 
the claim, as "the combination and arrange- 
ment of the gums and glass around the tele- 
gi-aphic wire," There is glass between two 
layers of gum, and these two layers of gum 
he calls "gums." So, too, the expressiod, "in- 
sulating the wire with the gums," is criti- 
cised, as showing that he intended two gums. 
But he sieaks of the wire as Insulated by 
the gutta percha before the glass beads are 
put on; and, clearly, the insulation thus 
spoken of is by the one covering of gutta 
percha. There would be the use of but one 
gum to insulate, even if that gum were not 
gutta percha. 

But much light is shed on the meaning of 
Simpson by the second specification, which 
he sent to the patent oflace as being more 
"explicit" than the first one, and as supply- 
ing the "former deficiency," and as "embrac- 
ing the whole principle" of his plan for which 
he had asked a patent In the second speci- 
fication the word "gutta percha" is used in 
describing the outside tube, in every place 
where the tube is mentioned. In three places 
it is spoken of as an "insoluble India rubber 
or gutta percha tube," and in two places as 
an "India rubber or gutta percha tube." In 
two places where the words in the second 
specification are "insoluble India rubber or 
gutta percha tube," the corresponding words 
in the'^first specification are "insoluble India 
rubber tube," in two places where the words 
in the second specification are "India rubber 
or gutta percha tube," the corresponding 
words in the first specification are "India 
rubber tube," and in the fifth place the ex- 
pression is the same in both specifications, 
namely, "insoluble liidia rubber or gutta 
percha tube." The insulation spoken of as 
taking place before the glass beads are put 
on is spoken of, in both specifications, as be- 



ing made by "insoluble India rubber or gutta 
percha," The globular rings filled with air, 
to buoy the structure, a feature not in the 
first specification, are described in the second 
specification as "made of India rubber" and 
"covered with the gum percha," thus dis- 
tinctly showing that Simpson did not, by "in- 
soluble India rubber," mean "India rubber," 
and that he regarded gutta percha as a dis- 
tinct article from India rubber, A further 
very marked change in the second specifica- 
tion from the first is, that the claim in the 
second is "the combination and arrangement 
of the gums around the metallic wire, in such 
form as to secure the controlling power of 
the mysterious agent 'electi'icity,' as herein- 
before described," instead of, as in the first, 
"the combination and arrangement of the 
gums and glass around the telegraphic wire, 
in such form as to secure the controlling pow- 
er of the mysterious agent 'electricity,' as 
hereinbefore described," The second specifica- 
tion, like the first, speaks of gutta percha as 
a non-conductor of electricity, but it claims 
the combination and arrangement of the 
gums, (that is, the interior insulating layer of 
gutta percha and the exterior tube of gutta 
percha,) around the whre, as the controlling 
power which confines the current of electrici- 
ty to the wire and prevents its passing off, 
and it leaves out any claim to the glass beads 
in connection with the gutta percha, what- 
ever operation the glass beads may have, as 
non-conductors of electricity. 

It is shown, by the testimony of Sir, Barr, 
one of the two persons who signed their 
names as witnesses to both of these two 
specifications, that he knew Simpson at 
Cincinnati in the years 1S46 and 1S47; that 
Simpson experimented first with India rub- 
ber, as an insulating covermg for whre, and 
found that it was not a perfect insulator; 
and that he then experimented with and 
adopted gutta percha. There is, also, evi- 
dence that, as early as the 10th of January, 
1848, Simpson was making enquiry as to 
gutta percha, and receiving information in 
regard to it from Horace H, Day, who was 
acquainted with it and with some of its 
properties. The earliest date at which any 
other person than Simpson is shown to have 
announced in the United States the insula- 
ting and nonconducting property of gutta 
percha, is the 10th day of February, 1848, 
on which day Mr. French, the president 
of the Magnetic Telegraph Company, which 
had a line of telegraph between New 
York and Washington, stated. In a letter 
written by him from Washington to Mr. 
Clark, the secretary of the company, at 
New York, that he had just made an insula- 
tor of gutta percha, in a mould made for a 
glass insulator, as an experiment, and that 
it was a non-conductor. It also appears, that, 
on the same day, Horace H. Day, a dealer in 
gutta percha at that time, writes of it as a 
"new species of India rubber." In February 
or March, 1848, Simpson is found in Balti- 
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more, exliibiting to Professor Rogers, a gen- 
tleman extensively connected witli telegra- 
phy, a piece of wire covered witli gutta 
percha, wliieli lie represented as intended to 
be used under water at draw-bridges in 
rivers, and it was then and there tested in 
water and found to be a good insulator, 
Dui'ing the year 1848, Simpson is found in 
New York and in Baltimore endeavoring to 
attract attention to Ms invention. On the 
6th of December, 1848, he made an agree- 
ment in writing with Horace H. Day, where- 
by he was enabled to prosecute the applica- 
tion for his patent Up to that time he had 
not paid any fee at the patent office, or filed 
any model. The agreement in question 
states, that "Simpson did, in the winter of 
1847 and *48, and as early as the month of 
November, '47, make invention of covering 
wires for telegraph purposes with gutta 
percha, and also with gutta percha and chain 
of glass, and with still an additional cover- 
ing of rubber, and that he is desirous of 
taking out a patent for the same, or any por- 
tion of it which is patentable, and that he 
has not the means to take out a patent," and 
then Simpson "agrees to convey to Horace H. 
Day, and make over to him, one-half of all 
the right, title and interest which may result 
from the patent," "on condition of his paying 
the fees for patent office, and preparing mod- 
el and papers," with this clause: "If no pat- 
ent is granted, I promise to pay the twenty 
received back from the office to Day." In 
pursuance of this agreement, Simpson, on 
the 28th of December, 1848, made oath, at 
Baltimore, to a new specification, which, 
with a new petition for a patent and a 
drawing and a model and $30 fee, were re- 
ceived at the patent office on the 2d of April, 
1849. The office required other drawings and 
specimens, and suggested amendments to the 
specification, which were supplied on the 
16th of June, 1849. The specification, as com- 
pleted, states the invention to be "a new and 
improved mode of insulating electi'O-magnetic 
telegraph wire," and proceeds thus: "The 
natm-e of my invention is shielding the wire 
from contact with any or all conducting mat- 
ter, by covering it with India rubber, glass 
beads and gutta percha, either together or 
sepai'ate. By this mode the covering, and 
also the wh-e, remain flexible, and can be 
conveniently and safely laid in the bed of 
rivers, or be bm-ied in the earth, or be elevated 
on poles in the ah% without liability to come 
in contact with water or other matter known 
as conductors of galvanic electricity. To 
enable others skilled in the arts to make 
and use my invention, I will describe It 
thus: The gutta percha must be softened 
by any of the well known processes, and, 
when in a malleable or plastic state, I 
spread it in any desired thickness around 
the wire. This operation, when well and 
carefully done, is sufficient of itself, with- 
out another coating, to insulate the wire, 
and, for all ordinary practical pm-poses, 



may be used without any other prepara- 
tion. For fui'ther security and to guard 
against rough usage, I also cover the wire 
with a coating of India rubber in a plastic 
state, or with the well known metallic rub- 
ber in a plastic state, and, when the rubbei- 
is dry, the whole is to be covered with a 
series of glass beads, of convenient length 
and thickness. Each bead is perforated, so 
as to fit closely to the rubber, and fitted 
close to each other hj a socket or knuckle 
joint, produced by having one end of the 
bead convex, while the opposite end is con- 
cave, and so placed over the rubber, that the 
convex end of one bead shall fit into the con- 
cave end of the next adjoining bead. Over 
the beads I place a coat of gutta percha in 
a plastic state, and the whole thus forms a 
flexible shield, that renders the wu-e secure 
against all external influence trom water or 
other conductors of electricity. What I claim 
as my invention and desire to secmre by let- 
i:ers patent is, the application of gutta percha 
as a covering or shield for wire, to insulate 
it for electro-magnetic telegi-aphs, and also 
the application of India rubber, glass beads 
and gutta percha together, in the manner 
and for the pui-pose hereinbefore described. 
I do not claim the application of glass alone 
as a covering to insulate electro-magnetic 
wires, that having been in use before my dis- 
covery." On the 7th of September, 1849, 
the patent office rejected Simpson's applica- 
tion, by the following letter to him: "Upon 
examination of yom: application for lettei-s 
patent for a mode of insulating telegraph 
wires, it is found that the invention is not 
new. You are referred to Messrs. Amos Ken- 
dall, Alfred Vail, Samuel F. B. Morse and 
others connected with the electro-magnetic 
telegi-aph, for information upon this subject. 
This method of insulating was claimed by 
some one of the above persons, and known 
at this office several yeai-s since, Ii-respect- 
ive of this fact, it is doubtful if the use of 
glass in this way could be considered a new 
and patentable invention or discovery." 
Simpson replied to this letter on the 15th of 
September, but his reply is missing. On the 
19th of September the patent office wrote to 
him thus: "In reply to yours of the 15th 
inst, I have to state that it is not remem- 
bered exactly when wU-e covered with gutta 
percha was deposited in this office. It was 
left here by Alfred Vail, then of Washing- 
ton, to whom you are referred for informa- 
tion. You may be able to reach him through 
Prof. Morse, of New York, or Hon.* Amos 
Kendall, of Washington. The office does not 
consider that the form of yom* glass insula- 
tors presents any patentable novelty." Simp- 
son replied to this letter on the 20th of Sep- 
tember, but his reply is not produced. On 
the 25th of September, the patent office ad- 
dressed him thus: "In reply to yours of the 
20th inst, I will state that it is not known 
when Mr. Vail exhibited his specimen of 
wu:e covered with guttta percha to this of- 
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flee. He filed no papers at the time, but 
merely showed the article as a specimen of 
Tvorkmanship. There have been two appli- 
cations for letters patent prior to yours, for 
covering wire With gutta percha, rejected 
upon the ground that the insulating proper- 
ty of gutta percha being Imown, its use to 
protect wires, &c., was not a patentable in- 
vention, in view of the fact that various oth- 
er insulating materials had been employed 
for the same purpose." On the 27th of Sep- 
tember, Simpson wrote to the patent office 
as follows: "Your letter of the 25th inst. 
came to hand last evening. As my discov- 
ery dates back to the 23d of November, 1847, 
I desire to ascertain positively whether the 
two applications referred to in your letter 
were filed prior to that date; also, if Mi. 
Vail's specimen was exhibited before or 
after that date; also, when and where the 
first application of gutta percha to telegraph 
wires as an insulator was made and exhibit- 
ed." To this letter the patent office replied, 
on the 29th of September, as follows: "In 
reply to your letter of the 27th inst, I have 
to state that the application of James Reyn- 
olds, of New York, for covering wires with 
gutta percha, was filed in this office Jtme 9th, 
1848, and that, at present, no earlier definite 
information can be given upon this subject 
The pressure of business upon this office is 
such that the investigation you desire cannot 
consistently be made." To this letter Simp- 
son replied September 30th, but his reply is 
not furnished. On the 3d of October, the 
patent office wrote to him as follows: "I 
have to acknowledge the receipt of your let- 
ter of the 30th ult Your application has re- 
ceived all the attention to which it is enti- 
tled, and you have the alternative of with- 
drawal or appeal from the decision of this 
office. In reference to the use of glass beads 
for insulation of telegraphic wires, I will 
remark that it has been found, since the last 
communication addressed to you, that the 
same invention was daimed under an appli- 
cation filed in this office by Alex Jones, of 
New York, on the 20th of February, 1847." 
The specification of the application so re- 
jected, made prominent and claimed "the 
application of gutta percha as a covering or 
shield for wire, to insulate it for electro-mag- 
netic telegraphs," and stated that the wire 
would be sufficiently insulated if weU and 
carefully covered around with gutta percha 
put on in a plastic state, and that the ob- 
ject was to shield the wire from contact 
with conducting matter. This is the same 
invention described in his first specffication. 
The two prior applications for covex'ing wire 
with gutta percha, referred to in the patent 
office letter of September 25th, were that of 
John J. Craven, ffied May 12th, 1848, and 
that of James Reynolds, ffied June 9th, 1848. 
There is no evidence that any one of the 
persons named in the patent office letter of 
September 7th had any knowledge of the in- 
sulating properties of gutta percha at an ear- 
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lier date than January 31st 1848, otherwise 
than as such knowledge may have come to 
them from Simpson, nor is there any evi- 
dence that a specimen of wire covered with 
gutta percha was deposited in, or exhibited 
to, the patent office, by Mr. Vail, or any 
other person, before January 31st 1848. 
Simpson gave to the office the date of No- 
vember 23d, 1847, as the date of his inven- 
tion of applying gutta percha to a telegraph 
wire as an insulator. His application was 
rejected on the ground that he was not the 
first to make such invention. Yet he was 
told by the patent office that the pressure of 
business in it was so great that it could not 
investigate and inform him whether the 
things it referred to as anticipating him, 
were in fact before the date he gave, or 
when the invention, if made before he made 
it, was made, and that his application had 
received all the attention to which it was 
entitied, and that he could either withdraw 
it or appeal from the decision of the office. 
He conducted his application himself and 
not through an agent During the year 1850, 
Simpson corresponded with two different pat- 
ent solicitors in regard to his application, 
and evinced, by his letters, an intention to 
prosecute his application. On the 13th of 
January, 1851, he wrote to the patent office 
thus: "Please pay to the order of George 
B. Simpson, claimant for insulation of tele- 
graph wire, twenty dollars balance of pat- 
ent fee to be refunded on rejection of claim." 
The $20 was refunded by the patent office 
on the 21st of January, 1851. The applica- 
tion for the patent was not otherwise with- 
drawn. He did not make any fmrther com- 
munication to the patent office until Novem- 
ber, 1858, nor did he renew his application 
for a patent until the 24th of December, 1858. 
In May, 1851, he went to Missouri, and re- 
mained there until the spring of 1852. He 
then went over the plains to Oregon or Cali- 
fornia, or both, and went back and forth, 
engaged in various employments, poor and 
unsuccessful, until 1857. In the fall of 1853, 
he seems to have visited Washington, and to 
have had an interview with the commission- 
er of patents as to his rejected application, 
and, in January, 1854, he wrote a letter to 
Mr. Veitch, a gentieman largely interested in 
telegraphy, in which he says: "Telegraph- 
ing has interested me since the idea ffi'st 
burst upon the public mind, and, as regards 
insulation of the wire, I still claim preced- 
ence, having first used glass, India rubber 
and gutta percha as early as the faU of 
1847. * * * The right to use the gutta 
percha belongs to me." On the 22d of De- 
cember, 1858, he swore to the specification 
for a new application. The language of this 
specification and its claim was, with slightiy 
verbal differences of no importance, like that 
of the specffication and claim of the patent 
finally issued. This specification, with the 
new application, was ffied in the patent office 
on the 24th of December, 1858, and, on the 
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same day, a new fee of $30 was paid. On 
the 29th of December, 1858, his application 
was rejected in a letter in which the patent 
office said: "Insulating electrodes in gutta 
percha is, you are aware, well known. The 
degree of elasticity is wholly optional, re- 
gard alone being had to practical results, to 
the particular end in each case to be ob- 
tained. The journals of France, England 
and this covmtry, for several years back, fully 
treat the subject Yoiur claim is refused." 
On the 14th of January, 1859, Simpson wrote 
to the patent office as follows: "In reply to 
yom- note rejecting my application for letters 
patent for a 'submarine telegraph cable,' I 
have to ask a reconsideration of the case, 
inasmuch as the scientific journals of Eng- 
land, France and this country make no men- 
tion of the insulation of electrodes in gutta 
percha prior to the 1st of August^ 1848, and 
that I have abundant proof of my discovery 
and insulation of the same as early as the 22d 
of November, 1847." This letter was accom- 
panied by an affidavit sworn to by Simpson, 
on the 14th of January, 1859, to the effect 
that he believed himself to be "the original 
and first inventor of the insulation of the 
telegi-aph wire with gutta percha, or sub- 
marine telegraph cable, as set forth in his 
specification and drawings of the 24th of 
January, 1848, and of the 22d of December, 
1858." On the 14th of January, 1859, the 
patent office, after receivuig said letter and 
affidavit, informed Simpson, by letter, that 
his "alleged invention" had been "abandoned 
to the public." Thereupon Simpson submit- 
ted to the patent office a statement in writ- 
ing, which he called "a history of the case," 
and also called attention to his former speci- 
fications and models and to various letters 
and affidavits which accompanied such state- 
ment In this "history of the case," which 
was sent by him to the patent office on the 
19th of January, 1859, he gives the 22d of 
November, 1847, as the date of the concep- 
tion of his invention, and alleges that, in 
November and December, he made a model 
of metallic wire covered or insulated with 
cotton thread, wooden beads and India rub- 
ber hose, and drew his first specification. 
He recites the making of his first application, 
the making and filing of his second specifi- 
cation, the filing of his application of April 
2d, 1849, its rejection and the withdrawal 
of the fee. He says: "On the 21st day of 
January, 1851, I withdrew the patent fee, 
all the models, drawings and papers connect- 
ed with it remaining in the office. Thus the 
case remained tiU 1858." He also states, 
that, on the 12th of November, 1858, he with- 
drew his original specification from the pat- 
ent office, for the purpose of renewing his 
application; that he was informed by the 
office that no drawings of his could be found 
earlier than those belonging to his applica- 
tion of AprE 2d, 1849, and liiat his original 
models could not be found in the office; and 
that the necessity of procuring evidence as 
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to such drawings and models delayed for a 
time the making of his application of De- 
cember 24th, 1858. He then recites the fil- 
ing of that appKeation, its rejection on the 
29th of December, 1858, the contents of his 
letter to the patent office of January 14th, 
1859, and the fact of the rejection of his 
application on that day, on the ground that 
his invention had been abandoned to the 
public. He states, that, on the 24th of No- 
vember, 1849, he paid to Mr. Day the $20 
which was to be refunded by the patent 
office. Di reply to the aUegation of abandon- 
ment he adduces, as evidence that he did 
not abandon his invention, the fact that he 
wrote a letter to Mr. Day on the 24th of 
November, 1849, stating that his "decision" 
in that instance did not necessarily imply a 
total surrender of his claim, and asserting 
that his claim was valid. Day had written 
to him, on the 19th of November, 1849, re- 
gretting his "decision" in regard to his ap- 
plication for a patent and he, in reply, tells 
Day that he had duly considered Day's let- 
ter, and that it offered nothmg which would 
induce him to change his "decision." This 
"decision," even if it was a decision not to 
then taJce any further steps in regard to his 
appUcation, by pressing it on the patent 
office, or appealing, or availing himself of 
other means of redress, was accompanied by 
the declaration that he did not abandon his 
invention or his claim. He further states 
that he was not able to defray the expense 
incident to a successful prosecution of his 
claim; that his correspondence with the pat- 
ent office from November 23d, 1847, to the 
withdrawal of the patent fee hi 1851, shows 
that his application of 1858 is not affected 
by the objections or decisions of the office; 
and that if it should still be argued that 
his claim was abandoned to the public by 
the withdrawal of the patent fee, and that 
the public were not properly notified by him 
not to appropriate his invention to its use, 
he suggests that the newspaper publications 
in 1848 were a legal bar to such action on 
the part of the public, inasmuch as those 
publications asserted his claim and- that he 
had taken the proper steps to secure a pat- 
ent and that the public had never since been 
notified to the contrary. Such were the con- 
tents of his "history of the case." As a 
consequence of Mr. Simpson's appeal or rep- 
resentations his application was examined by 
three officials in the patent office, who, on 
the 22d of January, 1859, made a report in 
writing upon it to the commissioner of pat- 
ents. That report states, that Simpson first 
duly applied for a patent for insulating tele- 
graph wires, by coating them with gutta 
percha, on the 2d of April, 1849; that the 
application was rejected on the 7th of Sep- 
tember, 1849; that he took no appeal from 
the decision, as provided by law; that on 
the 21st of January, 1851, the application 
was duly withdrawn; that from that date, 
he took no steps to secure a patent, imtil 
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November ISth, 1858, when he wrote a letter 
to the patent office on the subject; that he 
afterwards filed his application of December 
24th, 1858; that it was rejected on the 29th 
of December, 1858, for the reasons then as- 
signed; and that it was again rejected by 
the letter of the ofiice of January 14th, 1859. 
The report then says: "The ground of objec- 
tion to the application now in question is, 
that the alleged invention had been in public 
and common use for more than two years 
(in fact for many years) prior to his present 
application; that, for years past, and before 
this application was made, the public jom- 
' nals in France, England and the United 
States have contained a record of the em- 
ployment of gutta percha for insulating tele- 
graphic wires; that such wires are now and 
have been, so insulated, notoriously in use 
in the United States, which use must, by 
reason of such notoriety, have come to the 
knowledge of the applicant; and that the 
fact that he has suffered for more than seven 
years, (from January 21st, 1851, to Novem- 
ber 15th, 1858,) said invention so to be used 
without tailing any steps to prosecute his 
claim to a patent, in law constitutes such 
use as having been made with his consent 
and allowance, thus, by his own act, working 
an abandonment of his invention to the pub- 
lic. The authorities in support of such 
ground of objection are abundant and need 
not here be cited. We think the application 
should be finally rejected, and so recom- 
mend." On the 2d of February, 1859, this 
report was confirmed by the commissioner 
of patents and the application was rejected, 
and on the nest day Simpson was informed 
of the decision. On the 8th of October, 1859, 
he made another application to the patent 
office for a patent, on a specificati#n like the 
one of December, 1858, and paid a new fee 
of $30. In a paper filed by him in the office 
on the 11th of October, 1859, and called 
"Reasons Why a Patent should Issue to Me," 
he states, that the fact that the decisions 
of the office in his case, in 1849, were 
made, entiUe him to the benefit of the law 
as it would have been if the office had then 
granted his patent. On the 24th of October, 
1859, the office advised him, that there did 
ont appear to be sufficient reason for revers- 
ing the decision of the office of January 14th, 
1859; that the papers fiurnished by him did 
not "justify non-abandonment;" and that his 
claim was refused. On the nest day he 
wrote to the office, acknowledging the receipt 
of its letter of the day before, and said: 
"Before appealing from your decision, I 
would inquire on what proof of abandon- 
ment to the public does the office base its 
decision." On the 4th. of November, 1859, 
the office, in reply, referred him to the law 
and practice of the office, that, when an al- 
leged invention had been completed, "and 
been in public use for more than two years, 
with the knowledge and consent, (i. e. not 
protesting,) the invention cannot be patent- 
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ed." It added: "Your mode of hisulating 
electrodes with gutta percha has been in 
public use many years, and is, therefore, 
within the scope and meaning of the law 
referred to." On the 26th of November, 
1859, the office, in a letter to Simpson, said: 
"There do not appear to have been just 
grounds for the rejection of your application, 
as per official letter of 1849, and, therefore, 
the patent was, as far as known to this office, 
rejected upon insufficient grounds, and, had 
the matter been pressed to the final decision 
then, it would have been granted, it is be- 
lieved. But this office is bound to refuse it 
now, by virtue of a statute expressly pro- 
hibiting a grant, provided the invention has 
been more than two years in public use with 
the knowledge and consent of the inventor, 
which, in your ease, is not denied. Tour 
remedy, at the time of rejection, lay in an 
appeal, which was not taken. This would 
have set aside the decision of the commis- 
sioner, or, even if not, then, having exhaust- 
ed the means given you by the law to obtain 
justice, it would have thrown the fault on 
this office, and it would be bound to correct 
its own error. There seems but one com'se 
left, and, unless a special act removes the 
aforesaid disability, the case must stand re- 
jected." On the 4th of April, 1860, Simpson 
addressed a letter to the office, insisting that 
he had not abandoned his invention before 
he applied, for a patent, that the mere with- 
drawal of the fee was not an abandonment, 
and that, as the office had acknowledged 
that the application was rejected in 1849 on 
insufficient grounds, it ought to correct its 
own error. Subsequentiy, a board of three 
persons in the patent office examined the ap- 
plication, and reported on it as follows: "The 
present application was filed October 8th, 
1859, and, in our opinion, a patent should be 
refused upon it, for the reasons stated by us 
in regard to the application of 1858. On the 
groimd, then, that this applicant has aban- 
doned his invention to the public, we recom- 
mend that a patent On his application be re- 
fused." On the 9th of May, 1860, the com- 
missioner confirmed that report anu refused- 
the patent, and Simpson was notified of such 
decision on the 15th of May, 1860. At that 
time, under the provisions of the seventh 
section of the act of July 4, 1836 (5 Stat. 119), 
as modified by the eleventh section of the act 
of March 3, 1839, (5 Stat 354), and as fm'ther 
modified by the first section of the act of 
August 30, 1852 (10 Stat 75), Simpson had 
a right to appeal from the decision of the 
commissioner rejecting his application, to one 
of the judges of the circuit court of the 
United States for the District of Columbia. 
He appears to have taken such an appeal to 
Judge Dunlop, of that comrt, for, the papers 
on his final application show, that, on the 
9th of April, 1861, Judge Dunlop affirmed 
the commissioner's decision of May 9th, 1860, 
and overruled all the reasons of appeal. [Ex 
parte Simpson, Case No. 12,878.] Dming 
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the years 1861, 1862, 1863, 1864 and 1865, 
Simpson was persistent in urging his applica- 
tion upon the attention of the then commis- 
sioner of patents, both personally and by 
letter. He also applied to congress for re- 
lief. On the 11th of February, 1862, he pre- 
sented to the house of representatives a 
petition for a patent for his invention. On 
the 7th of March, 1862, the committee on 
patents reported a bill authorizing the com- 
missioner of patents to rehear his application 
and to grant it, as if it had never been heard 
or decided. The bill was passed by the 
house on the 2d of May, 1862. On the 5th 
of May it was sent to the senate and re- 
ferred to the committee on patents. On the 
10th of July, it was reported from that com- 
mittee. On the 15th and 17th of July, 1862, 
it was considered by the senate, but was not 
passed. On the 4th of May, 1866, Simpson 
filed the application on whidi the patent was 
granted. He swore to the specification on 
that day. On the 15th of August, 1866, the 
application was rejected, in a letter from the 
office, which stated, that, as the ground there- 
tofore taken by the office, of abandonment^ 
had been sustained by the decision of the 
court, it was not competent for the office to 
go behind that decision, which must be re- 
garded as final, so far as the office was con- 
cerned, so long as it remained imreversed by 
a higher tribunal. In reply, Simpson, on the 
17th of August, wrote to the office, claiming 
that the office could revise the entire case 
and grant a patent, if it should find that 
the prosecution of the application had been 
continuous; that the withdrawal of the fee 
was not an abandonment of the claim; and 
that there was no proof of abandonment 
On the 25th of August, the office replied, that 
it had no power to review the decision of 
Judge Dunlop; that, by the eleventh section 
of the act of March 3, 1839, it was provided, 
that his decision should govern the fm*ther 
proceedings of the commissioner in the case; 
that his decision was, that the rights of 
Simpson were forfeited by abandonment of 
the invention; and that, while such decision 
stood unreversed, It must govern, and the 
office must decline the finder consideration 
of his claim. The application was then con- 
sidered hy the examiners in chief, on appeal, 
and they, on the 9th of April, 1867, affirmed 
the former action of the office, and decided 
that the application should be refused. The 
application was then examined by Mr. Hed- 
rids, an examiner in the patent office, who, on 
the 7th of May, 1867, made the following 
report to the commissioner of patents: "I 
have examined the arguments and papers 
in the application of George B. Simpson, for 
improved insulator for submarine and other 
telegraphic lines. I have especially exam- 
ined the question of novelty at the time of 
the first application to the office, and find 
that the invention was then new, and was 
sufficiently important to entitie the applicant 
to a patent. I have also examined the pa- 



pers submitted by the inventor to show that 
he never abandoned his claim, and only with- 
drew his application under protest, and that, 
therefore, nothing more than constructive 
abandonment can be made out against him. 
The whole case is a very extraordinary one. 
There seems to be no doubt, that the inven- 
tion was one that deserved a patent, and that 
the inventor did what should bave entitled 
him to a patent, and the office has, at vari- 
ous times, held that opinion, but has always, 
either from mistake as to the character of 
the invention, as in the fii'st instance, or 
from the idea that there was a constructive 
abandonment, refused it to him, whilst the 
inventor has at all times, and against aU 
adverse opinions from official and unofficial 
quarters, asserted that he was entitled to 
and should receive a patent for his inven- 
tion. This has been continued for near 
twenty years, until the invention is in gen- 
eral use and the public acting in the belief 
that the invention is public property." The 
patent was, on the 10th of May, ordered to 
issue, and was issued on the 21st of May, 
1867. Simpson had become a paymaster in 
the United States army, and, while such, 
died at New Orleans, of yellow fever, on the 
5th of October, 1867. 

The principal defence pressed on the ques- 
tion of novelty, is the alleged prior invention 
of John J. Craven. I have carefully consid- 
ered the evidence on this subject, and am of 
opinion that it does not show that Craven's 
invention was made earlier than at a date 
subsequent to the filing in the patent office 
by Simpson of a description of his invention. 
The publication in Dingler's Polytechnic 
Journal of 1848 gives an account merely of 
experiments then in progress and not of a 
completed ^invention, even if the part of it 
in question was published prior to Simpson's 
invention, and it does not set forth the in- 
sulating or non-conducting property of gutta 
pei'cha, for use with a telegraphic wire un- 
der water. The patents of Cook and Broo- 
man do not, either separately or together, 
show Simpson's invention. Tbe patent of 
Wharton shows only the use of gutta percha 
as a substitute for leather, and makes no 
mention of its insulating or non-conducting 
property in reference to electricity. Nothing 
is adduced which anticipates Simpson's in- 
vention in point of time, as that invention 
has hereinbefore been construed. 

The bill sets forth, that the improvement 
invented by Simpson "was not at the time 
of his application for a patent therefor in 
public use or on sale, with his consent and 
allowance." It also state's, that Simpson, be- 
ing the inventor, made application for a pat- 
ent for his invention, and that such proceed- 
ings wei'e thereon had, that the patent was 
issued. The bill does not set forth any date 
as the date of the application to which it re- 
fers. The answer denies that the improve- 
ment of Simpson "was not, at the time of 
his application for a patent therefor, in pub- 
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lie use or on sale with his consent or al- 
lowance," It also alleges, that the patented 
improvement has been, for more than two 
years before Simpson's application for a 
patent therefor, in public and common use 
in the United States, without any notice on 
the part of Simpson that he claimed to be 
the first and original inventor thereof, and 
without any objection on his part, but, on 
the contrary, with his knowledge of and ac- 
quiescence in such common use, and with his 
consent and allowance; and that, if he was 
the first inventor of such improvement, or 
ever had any right to a patent for it, he wil- 
fully and without excuse and for many years 
delayed and forbore to apply for a patent 
for it, and abandoned it and his right to have 
a. patent for it, and dedicated it to the public, 
and, meantime, it became known to the pub- 
lic and the defendant from other sources. 
The answer states no date as the date of the 
application. Its language, properly con- 
strued, sets up a loss of the right to a pat- 
ent by acquiescence in use, laches, abandon- 
ment or dedication, before the application 
for a patent and not afterwards. 

The patent in this case, being issued be- 
fore the patent act of 1870 was passed, is 
to be adjudicated under the act of 1836, be- 
fore cited, and the acts amending the same. 
The seventh section of the act of 1836 (5 
Stat. 119) provides, that, if the commissioner 
of patents shall decide that the invention 
covered by an application for a patent is not 
new, he shall notify the applicant thereof, 
UiviDg him such references as may be use- 
ful "in judging of the propriety of renewing 
his application," or of altering his specifica- 
tion, so as to embrace only what is new. 
The statute then proceeds: "In every such 
case, if the apphcant shall elect to withdraw 
his application, relinquishing his claim to 
the model, he shall be entttied to receive 
back twenty dollars, part of the duty re- 
quired by this act, on filing a notice in writ- 
ing of such election in the patent office, a 
copy of which, certified by the commissioner, 
shall be a sufficient warrant to- the ti-eas- 
urer for paying back to the said applicant 
the said sum of twenty doUars. But, if the 
applicant in such case shall pa'sist in his 
claim for a patent, without any alteration of 
his specification, he shall be reiiuh'ed to make 
oath or affirmation anew, in manner as 
aforesaid." The statute then provides, that 
if the specification and claim shall not have 
been so modified as, in the opinion of the 
commissioner, shall entitie the applicant to 
a patent, he may, on appeal, and on request 
in writing, have the decision of a board of 
tlnree examiners, as to the propriety of the 
commissioner's decision, the board or a ma- 
jority of them having power to reverse such 
decision, either in whole or in part, and it 
being declared that the commissioner shall 
be governed by the opinion of the board in 
the fiu:ther proceedings to be had on the ap- 
plication. By the eleventh section of the act 



of March 3, 1839 (5 Stat 354), the chief jus- 
tice of the District of Columbia was desig- 
nated as the officer to hear such appeals, in- 
stead of the board of examiners. By the 
first section of the act of August 30, 1852 
(10 Stat 75), it was provided that such ap- 
peals might also be made to either of the 
assistant judges of the circuit court of the 
District of Columbia. 

The papers filed by Simpson in the patent 
office, January 31st 1848, embraced a peti- 
tion for a patent a specification, an oath 
thereto, and a drawing. There was no 
model filed, or fee paid. Those papers re- 
mained in the patent office, continuously, 
until the 12th of November, 1858, when Simp- 
son procured them from the office for the 
purpose of making his renewed application 
of December 24th, 1858. An applicant al- 
ways had the privilege of amending his 
specification. Under that privilege, Simpson 
filed his amended specification of February 
21st 1848. His application of April 2d, 
1849, consisted of a petition, specification, 
oath thereto, drawing, model, and a fee of 
§30, and was made complete on the 16th of 
June, 1849. The specification on that appli- 
cation was entirely sufficient in its desmp- 
tion of the mode of preparing the gutta 
percha to cover the wire, and of the mode 
of insulating the wire with the covering of 
gutta percha, whatever may be said of the 
sufficiency, without amendment of the prior 
two specifications. The specification of 1849 
is not as detailed as those which followed it 
but is substantially the same, as regards the 
preparation of the gutta percha, and the 
coating of the wu:e with it There is no 
gi-ound for any allegation, that Simpson's 
invention was in public use for more than 
two years before April, 1849, or even Jime, 
1849, or that he abandoned or dedicated it 
to the public before either of those dates. 
His specification of 1849 Is fairly to be con- 
sidered, for the pm-poses of this suit as an 
amendment of his two specifications of 184S, 
and the application of January, 1848, is to 
be regarded as an application completed in 
1849, in such wise that the application made 
in Januaiy, 1848, is to be regarded 'as a con- 
tinuous application, rejected in October, lSi9. 
By tlie statute, as it stood at the latter date, 
the applicant on the rejection of his appli- 
cation for want of novelly, which was the 
ground of such rejection of Simpson's appli- 
cation, had placed before him two alterna- 
tives. One was to elect to withdraw his 
application, whereupon, on filing a notice, in 
writing, of such election, he would be en- 
titied to receive back $20. The other was to 
persist in his claim for a patent whereupon, 
on filing a new oath, he Could take an appeal. 
If he did not file a notice of his election to 
withdraw his application, he was to be re- 
garded as persisting in his claim for a pat- 
ent In the present case, Simpson did not 
file any notice of his election to withdraw 
his application, or any notice that he- with- 
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drew his application. He asked for the ?20, 
without withdrawing his application, and, 
although the office was not authorized to 
pay him back the $20 unless he withdrew his 
application, it did so. The office may have 
regarded the request for the $20 as equiva- 
lent to a withdrawal of the application, but 
the statute is distinct, and a request to be 
paid "twenty dollars balance of patent fee, 
to be refunded on rejection of claim," can- 
not be construed as a withdrawal of the ap- 
plication, even though the §20 was refunded 
and accepted. The statute is plain, and the 
applicant may have intentionally refrained 
from withdrawing his application, while, if 
the office had informed him that the $20 
would not be refimded unless he first filed a 
withdrawal of his application, he might have 
refused to file such withdrawal, lest it might 
prejudice his rights. He left all the papers 
in the patent office. According to his own 
statement, he had refunded to Day the $20 
fourteen months before he received it back 
from the patent office. Therefore, when he 
asked the office for the $20, it must have 
been solely because of his need of money. 
There is no act or declaration of his, in con- 
nection with the refunding of the $20, that 
can be construed into an abandonment of 
his application, or of his invention. 

Nor is there any evidence of any afflrma- 
tive abandonment of his invention, between 
October, 1849, and December, 1858. There 
is nothing but the lapse of time. As to that, 
the evidence shows that he was poor, during 
all that time. " He might have taken an ap- 
peal from the decision of October, 1849, but 
the treatment he had received from the pat- 
ent office, afterwards acknowledged by it to 
have been wrong and unjust, and the array 
of distinguished names in telegraphy, pre- 
sented by the office to discoturage him, with 
statements showing how greatly the office re- 
lied on information received from thjem, 
might well have deterred him from entering, 
at the time, on a further contest. The evi- 
dence shows, that, from 1849 to 1858, he was 
always poor; that he went to the Pacific 
coast to better his pecuniary condition; and 
that he worked his way out there. Under 
all the circumstances, his application of 1858 
must be considered, not as a new application, 
but as a continuation of his prior applica- 
tions; and so must his applications of 1859 
and 1866. From 1858 to 1866, the efforts of 
Simpson to proein:e the allowance of his 
claim to a patent were continuous and per- 
sistent, and no laches can be imputed to him, 
nor is any ground shown for holding that he 
abandoned his invention after 1858. 

In Adams v. Jones [Case No. 57], Iklr. Jus- 
tice Grier says, that, by the application filed 
in the patent office, the inventor makes a full 
disclosm-e of his invention, and gives public 
notice of his claim for a patent; and that the 
delay afterward interposed by the mistakes 
or obtuseness of public officers, where gross 
laches cannot be imputed to the applicant. 
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cannot affect his right In that case, an ap- 
plication was made in 1850, and was never 
withdrawn, and the patent was granted in 
1857, and was sustained. 

The case of Dental Vulcanite Co. v. Weath- 
erbee [Case No. 3,810] was decided by Mr. 
Justice Clifford, on the Cummings patent of 
1864, reissued twice in 1865. The first ap- 
plication was made m 1855, and it was,, 
after three examinations, finally rejected on 
appeal, by the commissioner of patents, in 
1856. It was not further appealed, and was 
not renewed till 1864, when a new application 
was filed, on which the patent was issued. 
In the interval between the filing of the orig- 
inal application and that of 1804, the inven- 
tion had gone into use to a considerable ex- 
tent, with the knowledge and consent of the 
applicant There was no withdrawal of the 
application, and no evidence of an intent to 
abandon the invention, except inference from 
the above facts. It was urged in opposition 
to the validity of the patenlf, that Cummings 
had abandoned his invention, because, after 
the rejection of his application in 1856, he 
did not appeal or apply anew until 1864. In 
deciding on this point Mr. Justice Clifford 
says: "Strong doubts are entertained wheth- 
er any new application was necessary; but, 
if it was, it is believed to be well settled, that 
the second application must be regarded as 
having been filed in aid of the first on which 
the rejection took place. Godfrey v. Eames,. 
1 Wall. [68 U. S.3 317. Actual abandonment 
is not satisfactorily proved," The patent 
was sustained. The same judge made a like 
ruling on the same patent in Goodyear Den- 
tal Vulcanite Co. v. Gardiner [Case No. 5,591]^ 
and so did Judge Shepley, in Goodyear Den- 
tal Vulcanite Co. v. Smith [Id. 5,598], and Mr. 
Justice Hunt, in Goodyear Dental Vulcanite 
Co. V. Root ijd. 5,597], and Judge Emmons, 
in Goodyear Dental Vulcanite Co. v. Willis 
[Id. 5,603]. The supreme court of the Unit- 
ed States, in Smith v. Groodyear Dental Vul- 
canite Co., 93 U. S. 486, sustained the Cum- 
mings patent against the same objection, 
holding that the application of 1864 was to 
be regarded as a continuation of the applica- 
tion of 1855. • The case of Cummings was, in 
all substantial features, like the present case. 
He did not withdraw any part of the fee orig- 
inally paid, but it has been shown, that with- 
drawing part of the fee, in the case of Simp- 
son, is not to be regarded as a withdrawal 
of the application. The whole matter is 
summed up by Sir. Justice Strong, in deliver- 
ing the opinion of the court in the case last 
cited, in these words: "We are not aware 
that filing a second petition for a patent, 
after the first has been rejected, has ever 
been regarded as severing the second applica- 
tion from the first and depriving the appli- 
cant of any advantage he would have en- 
joyed had the patent been granted without 
a renewal of the application. The contrary 
was decided by the circuit court for the 
southern district of Ohio, in Bell v. Daniels 
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[Case No. 1,247], and in Blandy v. GriflSlth 
[Id.l,u2J>]; and these decisions are founded in 
justice and sound reason." It -s^'as proved, 
in tlie Cummings Case, tlaat, between the re- 
jection of 1856 and the application, of 1864, 
his invention had come into general public 
use. In the present case, there is no proof 
that any use in public of Simpson's invention 
■was at any time made with his consent, al- 
lowance, or acquiescence. 

In the case of Johnseu v. Fassman [Case 
No. 7,365], an application made in 1856 was 
rejected in 1857, for want of novelty. The 
a,pplicant took no further steps till 1866, 
when he took an appeal, which resulted in 
the granting of a patent. Meantime, patents 
for substantially the same invention were 
issued to other inventors. During four of 
the nine yeai*s the applicant was a citizen of 
a state in rebellion. There was no with- 
drawal of his application. It was held that 
no dh-ect or implied abandonment was 
shown. 

In Me^Millin v. Barclay [Case No. 8,902], 
an application was made in 1855, and was 
finally rejected in 1856, on appeal to the 
commissioner of patents. It was not with- 
di'awn, but nothing more was done in re- 
gai-d to it until 1867, when the specification 
was amended, and, on further consideration, 
a patent was granted. Judge McKennan 
held that there was no abandonment, ex- 
press or implied, and that the lapse of time 
was satisfactorily explained. 

In Bevin v. East Hampton Bell Co. [Case 
No. 1,379], an application was made in 1852 
and rejected two months afterwards. The 
next month the applicant took from the pat- 
ent office his application and all the papers 
connected with it, except one drawing, but 
made no formal withdrawal. He never re- 
turned those papers. For ten years he did 
nothing more. During that time the inven- 
tion went into open and notorious use, in 
his own neighborhood and under his own 
eyes, and so continued for ten years, without 
remonstrance from him. He was not pooi", 
and was engaged in a successful business. 
In 1862, he made a new application, and a 
patent was granted in 1869. It was held 
that he had abandoned his application of 
1852. Great sti-ess was laid by the com-t 
on the fact of the taking of all the papers 
from the patent office, and withholding them, 
and on the fact of such use of the invention, 
and on the fact of the absence of poverty. 
The present case differs from the Bevin Case 
in the particulars just referred to. 

The case of Marsh v. Sayles [Case No. 
9,119] holds, that, where an application was 
rejected, and twenty dollars of the fee was 
refunded, and then there was a delay of eigh- 
teen years before the application was renew- 
ed, and no attempt is made to explahi the 
delay, it will be held that there was an aban- 
donment of the invention to the public. That 
is not the present case. 
In Consolidated Fruit Jar Co. v. Wright, 

6FED.CAS. — 7 
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94 U. S. 92, the invention was completed in 
1859, and no application was made for a 
patent tni 1868. It was held that the facts 
showed abandonment before the application. 
No sufficient reason for the delay was given. 
There was no proof of want of pecuniary 
means, and thei'e was proof of use by the 
public for more than two years before the 
application. The case is xmlike that of Simp- 
son.- 

El United States Bifie Co. v. Whitney Arms 
Co. [Case No. 16,793], the answer is set up, 
as a defence, tha,t the patent was applied for 
in 1868, and that the invention had for more 
than two years before that date been in 
public use and on sale with the consent and 
allowance of the inventor, Cochran, and that, 
prior to that date, it had been abandoned 
to the public. Cochran applied for a patent 
for the invention, an improvement in breech- 
loading guns, in 1859. It was rejected with- 
in a month. He took no appeal from the 
rejection by the primary examiner, and, one 
year and twelve days after the i-ejeetion, he 
withdrew the application and received a re- 
fund of $20. In 1868, he filed a new appli- 
cation, which was rejected on the groimd of 
abandonment. The commissioner affirmed 
such decision,' but it was reversed by the su- 
preme com-t of the District of Columbia. The 
commissioner then declined to issue the pat- 
ent, but, after the passage of the patent act 
of 1870 [16 Stat. 198], a new application was 
filed, and a patent was issued. During the 
eight years from 1860 to 1868, Cochran ob- 
tained 22 different patents, on his own ap- 
plication, 9 of which related to breech-load- 
ing fire-arms. He prosecuted his other in- 
ventions with constancy and energy. The 
court held, that no poverty was shown as a 
reason for not renewing and pressing his ap- 
plication; and that, if it were, it would tend 
greatly to dispel the idea of laches. Stress, 
was laid in that case, by the court, on the 
withdrawal of the application, and the pat- 
ent was held to be invalid. The decision in 
that case is not of weight in reference to 
the facts of Simpson's case. 

On all the pdints in issue, it must be held, 
that the plaintiff has established his case, 
and there must be the usual decree for the 
plaintiff, for an injunction and an account, 
with costs. 

[NOTE. For other cases involving this pat- 
ent, see Colffate v. Gold & Stock Tel. Co., Case 
No. 2,991; Colgate v. Law Tel. Co., Id. 2,993a; 
Colgate V. International Ocean Tel. Co., Id. 
2,9;!3; Colgate v. Compagnie Frangaise du Tel- 
egraphe de Paris, 23 Fed. 82; Colgate v. Gold 
& Stock Tel. Co., Case No. 2,992; Colgate v. 
Western Union Tel. Co^ 19 Fed. 828; Colgate 
V. Western Union Tel. Co., Case No. 2,994. 

[For a subsequent opinion on motion for an 
attachment for violation of the injunction here- 
in, granting complainant's motion, see Case 
No. 2,994, nest -preceding. 

[In January, 1879, complainant applied for a 
final injunction, which was granted as to any 
further use of the invention, but, as to certain 
uses to which it had already been applied, the 
question of perpetual injunction was postponed 
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to await an accounting and application for a 
final decree. Subsequently tlie parties entered 
into negotiations which resulted in defendant's 
taking a license, and paying $100,000 for a re- 
lease. Thereafter defendant applied for a re- 
hearing of the cause on the ground of newly- 
discovered evidence of the withdrawal of the ap- 
plication for the patent, and the application was 
denied. Colgate v. Western Union Tel. Co., 19 
Fed. 828.] 
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The COLISIA. 

[5 Sawy. 181.] * 

District Court, D. California. May 13, 1878. 

Salvage. 

The fact that both vessels belonged to the 
same owner furnishes no ground of esemption 
to a claim for salvage compensation by the 
master and crew of the salving vessel. Proof 
of a contract, usage, or understanding, that no 
such claim shall be made will defeat it. 

[Cited in lie A Lot of Whalebone, 51 Fed. 
924.] 

In admiralty. 

Edward Gray Stetson, for libellant. 
Lake & McKoon, for claimant. 

HOFFMAN, District Judge. At the hear- 
ing of this cause it was stipulated that the 
facts, as stated in the opinion of this court, 
in the case of Pacific Mail Steamship Co. v. 
Ten Bales of Gunny Bags [Case No. 10,648], 
should be deemed and taken to have been 
duly proved in this cause. The case re- 
ferred to was a libel against the cargo of the 
steamer Colima, for a salvage service per- 
formed by the steamer Arizona, The facts 
werg briefly as follows: 

On the fifteenth of March, 1874. the steam- 
er Colima, then on a voyage from Panama to 
this port, having become disabled by the loss 
of several blades of her propeller, sought 
refuge under Cerros island, where she came 
to an anchor. On the succeeding day, boats 
were dispatched to the north and south, 
with instructions to intercept and send to 
her assistance any steamer that might be 
fallen in with. After a navigation of sev- 
eral days, one of the boats met the steamer 
Arizona, bound for San Francisco, and her 
master on hearing the situation of the Co- 
lima at once proceeded to Cerros island, 
where he arrived on the morning of the twen- 
ty-fifth, and on the evening of the same day 
hft started witli the Colima in tow for this 
port, where she arrived on the thirtieth of 
March. The distance from Cerros island to 
San Francisco is seven hundred and thirty 
miles.. The voyage of the Arizona was 
lengthened by reason of the service some two 
and a half or three days. Her deviation 
was not considerable, as the usual course of 
steamers along the coast is, in fine weather, 
not far from the island, and such was in 
fact the position of the Colima when the ac- 

^ [Reported by L. S. B. Sawyer, Escl., and 
here reprinted by permission.] 



cident occurred. Both vessels belonged to 
the same owner, the Pacific Mail Steamship 
Company. The present libel is filed by the 
master of the Arizona, on behalf of himself 
and the crew, to recover a salvage compen- 
sation. 

In the reported case above refeii'ed to. it 
was held that the fact that both vessels be- 
longed to the same owners was no bar to a 
claim for salvage against the goods on board 
the salved vessel. The authority chiefly re- 
lied on in the opinion delivered in that ease 
was The Miranda, 3 Adm. & Ecc. 5C1, in 
which the right of the master and crew of 
the salving vessel to a share of the compen- 
sation was recognized. In the case of The 
Sappho, 3 Adm, & Ecc, 142, the cause was 
instituted on behalf of the boatswain and 
seventeen seamen, part of the crew of the 
Nero. Both vessels belonged to the same 
owners. The claim was resisted, on ihe 
ground that it was commonly tmderstood 
that where assistance is rendered to one ves- 
sel of a fleet belonging to a great company 
by another, salvage was never claimed by 
the crew; that the latter had not acted be- 
yond the scope of their duties; they were 
bound by the articles to do what they did 
do, and were paid by wages for their time 
and labor. But the court overruled the de- 
fense, chiefly on the authority of Lord Stow- 
ell's judgment in The Waterloo, 2 Dod. 433. 
Sir Robert Phillimore after citing Lord Stow- 
ell's language in that case remarks: "It 
seems to me clear from this language that 
Lord Stowell intended to lay down the law 
that the general right to salvage reward 
could be ousted only by virtue of an express 
agreement framed in the clearest and most 
binding terms." The passage cited by the 
learned judge perhaps justifies the very 
sti-ong statement of Lord Stowell's opinion 
contained in the above extract. But on pe- 
rusing the whole judgment it will appear, 
that Lord Stowell seems to admit that an ex- 
emption from liability to salvage may be 
made out by adequate proofs of an usage and 
understanding to that effect The grounds 
of exemption set up were: First. Written 
documents, viz., the charter-party and in- 
structions; Second. The usage which was 
described in the argument as generally un- 
derstood by all parties. 

It was in reference to the written docu- 
ments that Lord Stowell uses the language 
quoted by Sir Robert Phillimore, Where the 
claim set up is a discharge from liability to 
salvage under any circumstances whatever, 
and this claim is founded on written docu- 
ments, the discharge should "appear in ex- 
press terms, and in a contract that by the 
use of clear and explicit terms should re- 
move all doubt respecting the common un- 
derstanding of both parties." But with re- 
spect to the second ground of exemption, 
Lord Stowell observes: "It has been said, 
however, that there is an acloiowledged un- 
derstanding to this effect, and that this un- 
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derstanding is sufficiently proved by the 
usage as well as the instructions. As to 
the insti'uetions they appear to be very 
limited in their application; in the first place 
they apply to associated ships only, and do 
not extend to other ships which are merely 
employed by the company, but if they did, 
they extend no further than to enjoin the 
duty of assisting other ships belonging to 
the company, but they do not express that 
this dutr "Which it is" very proper to enjoin, 
shall receive no remuneration, whatever be 
the active merit, whatever be the suffering 
incun-ed in performing it It is the duty 
of all ships to give succor to others in dis- 
tress, none but a freebooter would with- 
hold it, but that does not discharge from lia- 
bility to payment where assistance is sub- 
stantially given. The company might possi- 
bly sustain their claim of exemption in cases 
of slight services rendered by ships in their 
employ, but it is quite another thing to 
sustain a sweeping claim of exemption in 
all cases whatever. But the usage is said 
to prove the existence of the understanding, 
I have already noticed that the usage is 
not described in any proper limitation of its 
extent" His lordship then proceeds to con- 
sider the nature of the alleged usage and 
the proofs in support of it He finds the 
former to be indefinite and not described 
in any proper limitation of its extent, while 
the latter are insufficient and inconclusive. 
It may, however, be inferred that if the re- 
verse had been the case, and the usage and 
common understanding satisfactorily estab- 
lished, the exemption would have been allow- 
ed. It is to be borne in mind that the case 
before Lord Stowell was a salvage service 
rendered by a ship chartered by the East 
India Company to a ship owned by the com- 
pany. It does not appear that the master 
and crew of the chartered ship were in the 
employ, or in any respect the servants of 
the East India Company. 

In the case at bar the claim is made by 
the master of a ship owned by the P. M. 
S. S. Co. for services rendered by him to an- 
other vessel owned by the same company 
and engaged in the same general business. 
No evidence whatever has been offered to 
show the nature of the contracts made by 
the company with the masters in their em- 
ploy, or the existence of any usage or un- 
derstanding with regard to compensation for 
assistance rendered to disabled vessels of the 
company. The court is not informed wheth- 
er their appointments are general, and their 
services to be rendered on board of any 
ship to which they may be ordered, or wheth- 
er they are special to serve as masters of 
a specified ship. The instructions under 
which they act have not been exhibited. 
They might perhaps have thrown some light 
on the question, whether taking a disabled 
vessel of the line in tow for a few hours 
or days is not within the scope of the du- 
ties required by their contracts; and in the 



contemplation of both parties to be render- 
ed without extra compensation. The only 
fact in evidence from which a tacit under- 
standing of this nature may be suspected 
is, that of six instances where similar serv- 
ices have been rendered, the present is the 
first where the claim to salvage compensa- 
tion has been attempted to be enforced by 
the master and crew. And even in this 
case the libel was not filed until more than 
eighteen months after the service was ren- 
dered, and not until the libellant had ceased 
to be in the company's employ. But these 
facts are insufficient to establish an usage, 
understanding, or contract, by which the 
rights of the libellant are modified or con- 
trolled, and as the authorities are clear that 
the fact that both vessels belonged to the 
same owner furnishes to the latter no 
ground of exemption, I am obliged to rec- 
ognize the claim of the libellant to a sal- 
vage remuneration. But it is a claim that 
cannot be reviewed with favor. 

No proofs are necessai-y to show that the 
vessels of the company's line plying be- 
tween this port and Panama are liable to 
become disabled and almost helpless from 
accidents to their machineiy. That the aid 
of other vessels of the line is not unfrequent- 
ly required and afforded is in evidence. It 
may reasonably be presumed that to render 
such assistance is a duty contemplated by 
the masters of the steamers as likely to 
arise, and the fact that so far as appears 
no claim has hitherto been made for a sal- 
vage remuneration for discharging it; and 
the circumstance that this claim was not 
made until long after the performance of 
the service, justifies the suspicion that it 
is an after thought and was not contem- 
plated when the service was rendered; a 
suspicion confirmed by the fact that in the 
suit by the P. M. S. S. Co. to recover a 
salvage compensation from the owners of 
the Colima's cargo, no claim was made on 
behalf of the libellant or crew to be allow- 
ed a share of the salvage. The service it- 
self was of a low order of merit It con- 
sisted merely in towing the Colima into 
port, and involved, so far as appears, no 
extra exertion or labor on the part of the 
master or crew of the Arizona. The only 
inconvenience to which they were subjected 
was that their voyage was lengthened some 
two and one half or three days. 

In the case of The Sappho, one thousand 
seven hundred and fifty dollars were award- 
ed to be divided among eighteen of the crew. 
The service lasted five days during tempes- 
tuous weather and was difficult and peril- 
ous. I shall awai'd to the libellant the sum 
of two hundred and fifty dollars, being the 
amoimt of one month's pay. The crew on 
whose behalf he professes to sue are not rep- 
resented in court. His proctor disclaims all 
authority from them to command the ship. 
He is ignorant of their whereabouts and 
does not even know their names. It is not 
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pretended that they have empowered or re- 
quested the master to act for them. They 
have probably long since dispersed to va- 
rious quarters of the globe, and any sum 
decreed to them would remain unclaimed 
in the registry of the court There can be 
no propriety in decreeing to them a compensa- 
tion which they have not asked, and to which 
they probably do not consider themselves 
entitled. 



COLLAED (TNGLE v.). See Cases Nos. 7,- 
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In re COLLATERAL LOAN & SAY. BANK. 

[5 Sawy. 331.] ^ 
District Court, D, California. Dec. 2, 1878. 

COKFORATIOK Bt-LaTV — RESOLUTION TO GrO INTO 

Bankkcptcy — Pjetition bx Diuector TO Dis- 
miss BaSKKUPTCT PjrtOCEEDIUGS. 

A by-law of a corporation provided that, "in 
case any stock of the corporation is not rep- 
resented at any meeting of stockholders, either 
in person or by proxy, such stock may be voted 
at such meeting by any director selected by the 
board of directors for that purpose, and such 
election shall be deemed by the stockholders of 
the corporation a power of attorney for such 
purpose." A meeting called for the purpose of 
determining whether the corporation should go 
into bankruptcy was attended by a small num- 
ber of stockholders, but the vote of the ab- 
sentees was cast under the provisions of the 
above by-law. A petition was thereupon filed 
by the president, and the corporation adjudged 
bankrupt. Nearly eight months afterwards a 
director, who had in the mean time been sued 
for negligence in the management of the com- 
pany's affairs, filed a petition to hare the pro- 
ceedings dismissed as void ab initio. It ap- 
pearing that the corporation was, at the time of 
the meeting, hopelessly insolvent, and that no 
difference of opinion as to the propriety of go- 
ing into bankruptcy existed among the stock- 
holders, and that the objection is now made 
after the lapse of nearly a year, by a director 
for the purpose of evading an alleged liability 
for nesjligence: Held, that the prayer of the 
petition should be denied. 

In bankruptcy. 

Bishop & Fifield, for assignee. 
A. "W. Thompson and L. D. Latimer, for 
Li-ander Sawyer. 

HOFFMAN, Disti-ict Judge. On the thirty- 
fii-st of December, 1877, a petition was filed 
by Joseph S. Spear, Jr.,* president of the 
above-named corporation, praying that it be 
adjudged a bankrupt. The adjudication was 
accordingly made by the register, the first 
meeting of creditoi'S duly called, and an as- 
signee chosen on the twenty-third of January, 
1878. 

On the fom*fh of June a bill of complaint 
was filed by the assignee against Leander 
Sawyer and others, former ti'ustees of the 
corporation, to enforce their liability for al- 
leged negligence in the discharge of their du- 

* [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 



ties as trastees. To this bill the defendants 
demm'red, and on the twenty-seventh of Au- 
gust, 1878, the demurrers were overruled. 
On the fifth of September, 1878, Leander 
Sawyer filed a petition praj'ing that the pe- 
tition in bankruptcy be dismissed. On the 
eleventh of September, 1878, the assignee 
filed his answer to Sawyer's petition; and on 
the second of October, the application was 
argued and submitted on the petition, answer 
and affidavits filed in support of them. 

On behalf of the petitioner Sawyer, it is 
contended that the petition in bankmptcy 
shows upon its face that the authority to 
file the petition was not given by a vote of a 
majoritj"- of the corporators at a legal meet- 
ing, "caUed for the purpose," as requu-ed 
by the banki-upt act [of 1867 (14 Stat. 521)]. 
But this objection, which rests upon what 
I must consider a forced and unnatm-al con- 
struction of the language of the petition, it 
is unnecessary to consider, for it appeal's 
that in fact the call for the meeting stated 
its pm-pose to be "to vote upon the proposi- 
tion to put said bank into bankruptcy." The 
call was, therefore, in strict conformity with 
the act. 

But the principal objection relied on in 
support of the petition to dismiss, is that it 
aflSrmatively appears that no legal meeting 
of the stockholders was held, and that no 
vote to authorize the president to file the 
petition in bankruptcy was legally passed 
by a majoi'ity of the stockholdei's. It is ad- 
mitted that at the alleged meeting only fif- 
teen shares, out of two hundred, were repre- 
sented, either in pei'son or by wx'itten proxy. 
The vote of the absentees was cast by a 
person selected for that pm-pose by the board 
of directors at a previous meeting. The au- 
thority to make this selection, and of the 
person so selected to vote the stock of the 
absentees, was supposed to have been con- 
ferred by the fifteenth article of the by-laws 
of the corporation. That article is as fol- 
lows: "In case, any stock of the corporation 
is not represented at any meeting of stock- 
holders, either in person or by proxy, such 
stock may be voted at such meeting by any 
director selected by the board of directors 
for that pui-pose, and such selection shall be 
ileemed by the stockholders of the corpora- 
tion a power of attorney for such purpose." 

It is contended that this by-law was never 
legally adopted by the stockholders; and, sec- 
ondly, that if it had been, it would have been 
wholly void and inoperative. 

It is not pretended that the by-laws of the 
corporation were adopted by "a. majority of 
the stockholders at a meeting called by the 
president on a notice of not less than two 
weeks, specifying the object of the meeting," 
as required by section 301 of the Civil Code 
of this state, as originally passed. They 
were adopted Tinder the provisions of that 
section as amended. The amended section 
enacts that "the written assent of the holders 
of two thu'ds of the stoekj or of two thirds 
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of the members if there be no capital stock, 
i^haU be effectual to adopt a code o£ by-laws 
without a meeting for that pm-pose." (The 
records of the coi-poration show that the 
written assent of the requisite number of 
8toi»lxholders was obtained. 

The second objection presents more diffi- 
culty. But before considering the validity of 
the vote taken at the meeting held under the 
by-law in question, it is important to advert 
to the circumstances imder which it was 
called. The corporation was notoriously and 
hopelessly insolvent Its property had been 
attached by one creditor, and a receiver ap- 
pointed at the suit of another. To secure 
the equal distribution of its assets among all 
the creditors, a proceeding in bankruptcy 
was indispensable. There is no reason to 
suppose that the propriety, if not the neces- 
sity of authorizing those proceedings was 
not unanimously recognized. The call for 
the meeting was published in a newspaper 
of extensive circulation. It may confidently 
be affirmed that the resolution adopted ex- 
pressed the wishes of aU the stockholders. 
If any error has been committed, it has been 
one of form, and not of substance, and it 
has arisen from supposing that legal expres- 
sion might be given to the wishes of the 
stockholders by proceeding imder the fif- 
teenth article of the by-laws. 

By the law of this state, corporations are 
authorized to provide by by-laws for "the 
mode of voting by proxy" (Civil Code, § 303), 
and to make by-laws not inconsistent with 
any existing law for the management of their 
property, the regulation of their affairs, and 
for the transfer of their stock (Id. § 354); and 
savings-banks may by by-laws "fix and de- 
fine the privileges to be accorded to, and 
the obligations to be imposed npon its cap- 
ital stock" (Id. §§ 572, 573). Tbe language 
of these provisions is as comprehensive as 
could have been used. The only limitation 
is, that the by-laws "shall not be inconsistent 
with, any existing law." No "existing law" 
is cited which prohibits or is inconsistent 
with the by-law in question. If it is to be 
treated as invalid, it must be on the general 
principle that by-laws must be reasonable 
and just, and not in eonti-avention of public 
policy, or oppressive to stockholders or per- 
sons dealing with the corporation. 

There can be no doubt that the power con- 
ferred by the by-laws in question might be 
grossly abused. If the board of du-ectors 
of a corporation can represent and cast the 
vote of all the absentees at any meeting of 
stockholders, no matter how small the num- 
ber actually present may be, the desire to 
perpetuate their own power, or to carry out 
their own policy, might induce them to in- 
crease the number of absentees by giving as 
little publicity to the call for the meeting 
as ^vould be consistent with a formal com- 
pliance with the law, and at the meeting so 
caUed, by voting the unrepresented stock, 
take action in opposition to the wishes, or 
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interest of the majority of the stockholders. 

If a case presenting these or similar fea- 
tures should arise, it may well be that the 
courts would refuse to recognize the by-law 
as valid to authorize such an abuse of its 
provisions. But the case at bar presents no 
such, features. As before observed, there is 
no reason to believe that the resolution taken 
by the meeting did not express the wishes, 
as it tmquestionably fulfilled the duty, of 
the stockholders. It has been acquiesced in 
for a period of more than eight months. It 
is not now objected to by a stockholder as 
such. It is attacked by a defendant in a 
suit by the assignee for the mere pm'pose 
of defeating that action. There is no sug- 
gestion that the provisions of the by-law 
were not known to the stockholders; their 
certificates showed on their face that they 
were held "subject to the by-laws." 

It may reasonably be presumed that as 
the propriety of going into bankruptcy ad- 
mitted of no question or debate, the stock- 
holders abstained from attending the meet- 
ing on the supposition that tmder the pro- 
visions of the by-law a meeting could law- 
■ fully be held, and the requisite authority giv- 
en to the president, whatever the number 
in actual attendance might be. 

These considerations have led me; to the 
conclusion that although a by-law like the 
one under consideration might be held invalid 
and inoperative to give legality to proceed- 
ings which savoured of fraud, or abuse, or 
were in violation of the wishes of the stock- 
holders, yet, under the cu-cumstances of this 
ease, it should not be held to be so absolutely 
void as to totally divest the meeting held 
under it of the character of a legal meeting 
of stockholders, and to render its action so 
nugatory that the proceedings in bankruptcy 
taken pursuant to its resolution must be pro- 
nounced void ab initio. 

It may be observed, in addition, that even 
if this view be erroneous, and it be considered 
that the president of the corporation was 
wholly unauthorized, to file the petition, it 
may well be doubted whether the court 
should, after the lapse of so long a time, en- 
tertain the inquiry. In the case of In re 
Jefferson Ins. Go. [Case No. 7,253], the peti- 
tion was filed by an officer of the company 
by order of the board of directors. Four 
years afterwards one of the stockholders, 
ffied a petition praying that the proceedings 
be dismissed as void from their inception; 
but the court held that "after this lapse of 
time it would presume that the stockholders 
had authorized the petition to be filed, and 
that a stockholder who had remained silent 
for more than four years would not be heard 
to impeach the validity of the proceedings 
in bankruptcy." In the case of In re Baitir 
more Co. Dairy Ass'n [Id. 828], a motion 
to set aside proceedings, made on the same 
ground, by a stockholder who had remained 
silent for "nearly a year after the adjudica- 
tion," was overruled. In both of these cases, 



COLLENDER (Case No. 2,999) 



[6 Fed. Cas. page 102] 



the language of the supreme coTirt in Zab- 
riskie v. Cleveland, etc., E.. Co., 23 How. [64 
U. S.] 398, is referred to. That court says: 
"The supreme court of Ohio has recognized 
the obligation of corporators to be prompt 
and vigilant in the exposiu-e of iEegality or 
abuse in the employment of their corporate 
powers, and has denied assistance to those 
who have waited till' the evil has been done, 
and the interest of innocent parties has be- 
come involved." 
The prayer of the petition is denied. 
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COLLENDER v.* BAILEY. 

[3 Ban. & A. 217; ^ 03 O. G-. 277.] 

Circuit Court, D. Massachusetts. Feb. 4, 
1878. 

Patents— "Billiard Cushions " — Constbuction. 

Reissued letters patent No. 2,511, granted to 
Hugh W. Collender, March 19th, 1867, for an 
"improvement in cushions for billiard-tables," 
held to be for the process or art of making the 
cushion, as described, and not for the cushion 
as an article of manufacture. 

pji ecLuity. Bill by Hugh W. Collender 
against Amasa W. Bailey.] 

James E. Maynadier, for complainant. 
Henry D. Hyde, for defendant. 

SHEPLBY, Circuit Judge. Reissued pat- 
ent No. 2,511, to Hugh W. Collender, dated 
March 19th, 1867, is for an improvement in 
cushions for billiai'd-tables. One of the ques- 
tions presented in this case is, whether the 
patent is for an improvement in the mode of 
making the cushion or for the improved 
cushion thus made— in other words, whether 
the patent is for a "new maaufacture," or a 
"new art" or process. The words of the 
claim dearly apply to a new art or process 
of making the cushion. The claim is as fol- 
lows: "I do not claim in this application 
the use of two rubbers of different densities, 
as this is covered by a former patent of 
mine; nor do I claim a steel strip, a whale- 
bone strip, or any other substances which are 
used with a view of producing a cushion 
which has an elastic foimdation and a com- 
paratively solid face; but what I daim as 
my invention, and desire to secure by letters 

^ [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 



patent. Is: TJniiing the parts employed in 
forming combination billiard-cushions by 
placing the harder or more dense and less 
dastic substances in a mold, and allowing 
the melted rubber to flow against, around, or 
into the harder or more dense and less das- 
tic substances, or causing the plastic rubber, 
by pressure, to unite with the same, and then 
vulcanizing the India-rubber, substantially as 
and for the purpose set forth." 

In the case of Collender v. Came [Case No. 
2,999], decided hy Mr. Jxistice OlifCord, ha this 
circuit, at the May term, 1876, it did not be- 
come necessary for the court to dedde wheth- 
er the reissued patent of the complainant 
was for an art or a manufacture, as the de- 
fendant in that case used the Collender pro- 
cess and made the Collender product In 
this case it becomes necessary to decide that 
question, for only eight of the cushions 
proved to have been made by the defendant 
were made by the process described by Col- 
lender, whUe others made by a different pro- 
cess are daimed by complainant to be the 
equivalents of his product In this ease the 
patent is construed to be for the art of-. 
"Uniting the parts employed in forming com- 
bination billiard-cushions, by placing the 
harder or more dense and less dastic sub- 
stances in a mold, and allowing the mdted 
rubber to flow against, around, or into the 
harder or more dense and less elastic sub- 
stances, or causing the plastic rubber, by 
pressure, to unite with the same, and then 
vulcanizing the India-rubber, substantially as 
and for the purpose set forth." Under this 
construction of the patent, defendaijt is only 
liable for infringement by reason of making 
eight sets of cushions by the Collender pro- 
cess. 

The decree will be for the complainant for 
an injunction against the use of the Collender 
process, and for the profits from the use of 
the dght sets of cushions, and for one-half 
of complainant's costs. 

[NOTE. For another case involving this pat- 
ent, see Collender v. Game, Case No. 2,999.] 



Case 1^0. 3,999. 

COLLENDER v. CAME et al. 

[4 Clifie. 393; ^ 2 Ban. & A. 412; 10 0. G. 467.] 

Circuit Court, D. Massachusetts. Sept. 2, 
1876. 

Patents— "BiLLiAKD Cdshioxs " — Imfkingement 

^EVIDEXCB. 

1. The daim of the complainant's patent was 
for "uniting the parts employed in forming com- 
bination billiard cushions by placing the harder, 
or more dense, and less elastic substances in a 
mould, and allowing the melted rubber to flow 
against, around, or into the harder, or more 
dense, and less elastic substances, or causing 
the plastic rubber, by pressure, to unite with 
the same, and then vulcanizing ^e India-rub- 
ber," &e. The defendant's patent, under which 
he manufactured, daimed "an India-rubber 

^ [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 
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billiard cushion, constructed with an embedded f 
sprinj? hand, having woven about it a lisbt and 
oloa?-fittin{? casing or covering," &c. The de- 
feudaut's band was entirely surrounded by rub- 
ber, and its location was secured by •suitably 
fastening it in the rubber cushion before vul- 
canization. Beld, the manufacture of the de- 
fendant was substantiaUy the. same as that of 
complainant. 

2. If mechanical difEerences exist, but the two 
products and the general mode of construction 
are the same, as would appear by a comparison 
of the two manufactures, the court will hold 
that infringement is proved- 

In equity. A patent, in due "form [No. 19,- 
074], was granted to the complainant DSugh 
W. Collender]. on the 12th of January, 1858, 
for a new and useful improvement in uniting 
comparatively hard substances to elastic 
foundations of billiard cushions, and the same 
was smTendered on the 19tli of March, 1867, 
on account of a defective specification, and 
reissued [on the same day] to the same pat- 
entee for the same invention [No. 2,511]. 
Due application was subsequently made for 
an extension, and the reissued patent was 
subsequently extended for the further term 
of seven years from the expiration of the 
first term. Gains and profits, it was charged, 
had been made by the respondents [John E. 
Came and others], by infringing the exclusive 
right secured by the complainant by the said 
reissued patent, and be prayed for an account 
and for an injunction. Process having been 
Issued and service made, the respondents ap- 
peared and filed an answer. They denied 
that they had made, used, or sold cushions 
for billiard tables in accordance with the 
specification of the complainant's patent, or 
that they had made any gains or profits by 
infringing the exclusive right secured to him, 
as charged in the bill of complaint, and, for 
defence upon the merits, they alleged that 
the patentee was not the original and first in- 
ventor of the improvement, but that the same 
had been previously described in the specifi- 
cation of a foreign patent referred to in the 
answer, and that it was linown to and had 
been used by the persons therein named, and 
at the places specified in the answer. Pur- 
suant to leave given, they filed an amaided 
answer, in which they alleged that the com- 
plainant never reduced the alleged invention 
to practice, and that it was not capable of 
being used or employed upon a billiard table, 
or of subserving any useful pm*pose or result, 
as alleged or suggested in the specification. 
Satisfactory description was given of the in- 
vention in the specification, from which it 
appeared that it consisted in uniting the com- 
paratively solid substances which are em- 
ployed at or near the front part of billiard 
cushions with the elastic foundations of the 
cushions, by placing the more solid sud- 
stances in a moidd, and allowing the melted 
rubber to flow against or around the same, so 
that it should surroimd the back and end of 
the edges, and thus securely confine it, or to 
allow plastic rubber, or fluid rubber, to come 
in contact with the back of the more solid 
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substance, and to adhere to it by reason of 
said substance containing within itself a sim- 
ilar adhesive property to the rubber forming 
the foundation, so that it would adhere to the 
same by reason of its adhesive nature, aided, 
if need be, by holdfasts, or projections, on 
the back side or ends of the hard substances. 
By such means, the patentee stated that he 
was enabled to dispense with cement, nails, 
hinges, or any cloth covering to retain the 
hard substances in proper position on the 
elastic fotmdation. It also enabled him. as 
he stated, to overcome the disagreeable noise 
heard when the baU comes in contact with a 
steel strip fastened at its lower or upper 
edge. He also stated, that it enabled him, 
without the trouble of cementing, to face the 
front of the steel strip with a transparent 
facing of rubber, which would deaden the 
spund of the steel strip, and grip the ball 
sufficienfly to give greater effect to twisting 
shots, and also to prevent the baU shding off 
at an imperfect angle, instead of a proper an- 
gle, when played at a very obtuse angle 
against the cushion. He also added that his 
improvement enabled the manufacturer to 
save time, labor, and expense in adjusting 
and securing the hard substances to the softer 
ones, and enabled him to furnish a cushion, 
which, by being properly colored and finish- 
ed, could be used without any woolen or 
cloth covering. 

J. E. Maynadier, for complainant. 

G. L. & B. L. Roberts, for respondents. 

OLIPFOBD, Circuit Justice. Patents may 
be granted for any new and useful art, ma- 
chine, manufacture, or composition of matter, 
or for any new and useful improvement 
thereof, subject to the conditions specified in 
the patent act. 16 Stat 201. Inventions, in 
order that they may be patentable, must be 
new and useful, and the improvement must 
be of such a character that it involved in- 
vention to make it, as the act of congress 
confers no right to obtain a patent except to 
a person who has invented or diseoverefl 
what is declared to be patentable. 

Patents in due form, when introduced by 
a party suing for an infringement, afford a 
prima facie presumption that the patentee is 
the original and first inventor of what is 
therein described as his invention. Other de- 
fences, however, besides want of patentabil- 
ity, if due notice of the same is given, are al- 
lowed by law. Three need only be mention- 
ed: (1) That the improvement had been pat- 
ented, or described in some printed publica- 
tion prior to the supposed invention or dis- 
covery; (2) that the complainant was not the 
[original and first] * inventor of the improve- 
ment; (3) that the improvement had been in 
public use, or on sale, in this country for 
more than two years before the apphcation 
for a patent, or that it had been abandoned. 
Rev. St § 4920, p. 960. 
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Three modes of applying the invention are 
stated in the specification, and they are sever- 
ally sufBcient to show to the court that the 
patentee complied strictly vpith that provi- 
sion in the act of congi-ess which requires the 
applicant for a patent, before he can receive 
it, to file in the patent office a written de- 
scription of the manner of mailing, construct- 
ing, and using his invention, and also to show 
that the invention is capable of subserving 
some useful purpose, as claimed by the com- 
plainant. Consti-ued in the light of these sug- 
gestions, it is quite clear that it is for a new 
and useful mode of making and constructing 
the described parts of a billiard table. 

Unquestionably the invention relates chiefly 
to the cushion, but the ti'ue construction of 
the patent is that the invention is for a new 
and useful mode of consti-ueting the describ- 
ed part of the table used in playing billiards. 
Much discussion of the defence that the in- 
vention was previously described in the for- 
eign patent named is quite unnecessary, as 
the court is clearly of the opinion that the 
theory of fact involved in the proposition can- 
not be sustained, for the reason that the in- 
vention is not described in the specification 
of that patent. Justly- compared, it is so 
clear that the two are essentially and substan- 
tially different, that it would be waste of 
words to pursue the inquiry. Defences al- 
leged in the answer must be proved, which 
is all that need be said in response to the 
proposition that the invention was previous- 
ly known to, and used by, the persons named 
in the answer, even If it be assumed that the 
defence, as pleaded, is sufficient to defeat the 
complainant's patent, which is by no means 
admitted. Nothing, therefore, remains to be 
considered except the question of infringe- 
ment Certain admissions in the answer, and 
in the proofs, aid very much in determining 
that question; as, for example, it is admitted 
in the answer that the respondents have 
made and sold, and are now making and sell- 
ing, cushions such as are desci'ibed in the 
specification of the Came patent, and the evi- 
dence proves that they manufacture cushions 
like Exhibit 19, which is admitted in argu- 
ment. Carefully compared, the com-t is of 
the opinion that the manufacture of the re- 
spondents is substantially the same as that 
of the complainant Differences exist in the 
description of the primai-y elements of the 
manufacture, but the patentee of the Came 
patent states, that in the manufactm-e of his 
cushion the compound band is to be entirely 
smTounded by rubber along the whole length 
of the cushion, and just within it, in a line 
parallel to the face against which, in the use 
of the table, the ball strikes; and he adds 
that the location of the compound band is ob- 
tained by suitably securing it in the rubber- 
cushion mould before vulcanization, and ob- 
viously, by vulcanizing the rubber, a union is 
made between it and the woven casing of suf- 
ficient strength to resist all sti*ain at that 
point, resulting from the impact of the balls 



on the face of the cushion, the woven casing, 
under such strains, being held to the band by 
its tight and close fit, as therein previously 
explained. Support to the conclusion ex- 
pressed is also derived from the claim of 
the patent which is, "an India-rubber bil- 
liard cushion, ' constructed with an embed- 
ded spring band, having woven about it 
light and close-fitting fibrous casing or covex-- 
ing, as described, for the purpose specified." 
Mechanical differences, imdoubtedly, exist 
but the general mode of constructing the two 
cushions is the same, as more fully appears 
by comparing the manufacture of the respond- 
ents with the machine of the complainant, as 
described in the specification of his patent 
Compared in that way, the conclusion mup** 
be, in the opinion of the court that the chai-ge 
of infringement is satisfactorily proved. 

Deci'ee for an account and for an injunc- 
tion, 

[NOTE. For another case involving this pat- 
ent see Collender v. Bailey, Case No. 2,998.J 
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COIiLENDER v. GRIFFITH (two suits). 

[11 Blatchf. 212; ^ 3 O. G-. 689; Fent Pat 83.] 

Circuit Court S. D. New York. June 24, 1873. 

Patents— "Billiard Tables "—Design— Validitz 
— Suit for Infringement — Testimony as to 
Prior Use — Infringejient op CopyRiGnT, 

~ 1. Under sections 61 and 76 of the act of 
July 8, 1870 (IQ Stat 208, 210), in a suit in 
equity for the infringement of a patent for a de- 
sign, testimony as to the prior knowledge and 
use of the patented design by persons not 
named in the answer, is incompetent 
[Cited in La Baw v, Hawkins, Case No. 7,- 
960.] 

2. Billiard tables, and designs therefor, hav- 
ing the sides and ends bevelled, being old, a 
patent for a design having a greater bevel is 
void, as presenting no feature of invention or 
discovery, 

3. A cop3rright of an engraving of such pat- 
ented design cannot be used to prevent a per- 
son who has the right to make billiard tables 
in the way he makes them, from advertising 
them by publishing an engraving of them. 

[Distinguished in Yuengling v. Schile, 12 Fed. 
lUO.] 

[In equity. Bills by Hugh W. Collender 
against William H. Griffith to restrain in- 
fringement of letters patent No. 145,787, 
granted to complainant December 23, 1873.] 

William J. A. Fuller, for plaintife. 
Anthony E.. Dyett, for defendant 

WOODRUFF, Circuit Judge. These two 
suits were submitted together upon the same 
proofs. The only question argued by coun- 
sel was, whether the testimony of certain 
witnesses called to prove the want of novelty; 
in the alleged invention or new design, and ■ 
who mention the knowledge and use thereof 
. t 

^ [Reported by Hon. Samuel Blatchford, Disn' 
trict Judge, ana here reprinted by permission.] 
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by persons not named in the defendant's an- 
swer, is competent On that question, I 
must hold, that evidence of the knowledge 
and use by persons not so named is incompe- 
tent, and must be rejected. The court has 
no discretion on the subject Such knowl- 
edge and use is not a defence, under the 
statute (Act July 8, 1870, §§ 61, -76, 16 Stat 
203, 210), available to the defendant It is, 
therefore, rejected. . 

The counsel, on the ar^ment of the ques- 
tion above stated, submitted the cases upon 
the merits, on briefs then or afterwards sub- 
mitted. One suit is founded upon a patent 
for a design for a billiard table; the other, 
upon a eopyi'ight of an engraving exhibiting 
a view of the same billiard table, with its 
ornamentation by carvings, &c. 

As to the fii'st, I am of opinion, that, in 
view of the state of the art and the proof of 
the prior existence and use of billiard tables 
similar in form, there was no ground for 
such a patent In truth, as a form of con^ 
struction or configuration, it was not novel, 
in any such sense that its adoption consti- 
tuted invention. This is proved without the 
testimony which I have above rejected as in- 
admissible under the pleadings. It is to be 
remembered, this is not a patent for the 
billiard table itself, or for any thing new in 
its actual construction, but only for a de- 
sign, embracing its shape or configuration, 
by whatever means it is effected. The prin- 
cipal, if not the sole, feature clairaed, is the 
form of bevelled sides and ends. Tables, 
and designs for tables, having such bevelled 
sides and ends, both straight and in the form 
technically called "ogee," are shown to be 
old and to have been in public use long be- 
fore the complainant's alleged invention. 
This is so clearly established, that the argu- 
ment in behalf of the complainant proceeds 
mainly upon the ground that the inclination 
or bevel is greater in the complainant's de- 
sign than in the others. It is, at least, 
doubtful whether that is true as to some of 
such prior designs. But, in any view of that 
point the subject was one of degree of incli- 
nation and bevel, to be determined as mat- 
ter of judgment, in view of the purpose such 
bevel is adapted to serve, and not matter of 
new discovery or invention. It embraced no 
new idea. In either, the inward inclination 
of the lower part of the sides of the table, 
receding from the outer edge of the top or 
cushion bar, enabled the player to stand with 
one knee partially under the table, for con- 
venience, in some part of his playing. The 
extent of such recess "was mere matter of 
judgment in the manufacture, looking to the 
pm:pose tor which it was desirable. Had 
the complainant invented something new in 
the mode of construction of the sides of the 
table, some new device by the use of which 
a table could be constructed with a greater 
bevel or inward inclination than was before 
practicable, or a new device by which a 
\ new result was produced in making any 



bevelled side, that might perhaps, have been 
secured to him; but I think it clear, that a 
mere design which is practically a suggestion 
that a greater degree of inclination of the 
sides will make the table more convenient, 
when other tables already existed which, 
with a view to the same useful result in kind, 
were constructed with a similar bevel, is not 
invention, nor the proper subject of a patent. 
If it be possible, however, to include in the 
complainant's patent not merely the form or 
configuration of a billiard table, but its pe- 
culiar ornamentation, then the complainant 
must fail, because the defendant does not 
use the complainant's ornamentation. I 
state this hypothetically, because, unless the 
complainant be confined to the specific orna- 
mentation which his design exhibits, then 
there is nothing new in that feature. 

As to the copyright, these views are in a 
large degree applicable to that, also. And 
besides, the engraving claimed to be the 
subject of copyright is not a work of art, 
print, lithograph or engraving, having any 
value or use as such. It is a mere copy of 
what the complainant has patented as a de- 
sign, and constitutes the mode in which the 
complainant advertises his tables. The de- 
fendant having the right to make his own 
tables as he does make them, has an equal 
right to advertise them, by showing to the 
public their appearance, by engraving, litho- 
graph or photograph. 

The bills of complaint must be dismissed, 
with costs. 

[NOTE. Complainant on June 1, 1875. ob- 
tained a reissue of the patent (numbered 6,469), 
and brought suit against the same defendant for 
infringement, but the bill was dismissed. Col- 
lender V. Griffith, 2 Fed. 206.] 
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Case 'No. 3,001. 

COIXET V. COLLET. 

[2 Ball. 294.]^ 

Circuit Court, D. Pennsylvania. April Term, 
1792. 

NATmiALiZATiOK— State Authoritt. 

An individual state still possesses concurrent 
authority with congress upon the subject of 
naturalization; but this authority cannot be so 
used as to contravene a rule established by the 
latter. 

[Cited in U. S. v. Villato, Case No. 16,622; 
Passenger Cases, 7 How. (48 U. S.) 533; 
tr. S. V. Rhodes, Case No. 16,151.] 

This was a bill in equity, which stated the 
complainant to be a subject of his Britannic 
majesty, and the respondent to be a citizen 
of Pennsylvania. The respondent in his 
plea averred, that the complainant was a 
citizen of Pennsylvania; and this plea, if 
true, deprived the court of its jurisdiction, as 

^ [Reported by A. J. Dallas, Esq.] 
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the federal courts cannot (unless in some 
particularly specified cases) take cognizance 
of controversies between citizens of the same 
state. The question was argued on the 21st 
of April by Randolph and Serjeant, in sup- 
port of the bill, and by M. Levy in support 
of the exception to the jm-isdiction. It then 
appeared, that the complainant was bom In 
the Isle of Man, part of the British domin- 
ions; but it was certified, by the mayor of 
Philadelphia, that on the 30th of April, 1790, 
he had talien the oath of allegiance to the 
state of Pennsylvania, agreeably to an act 
of the general assembly, passed the 13th 
of March, 1789, 2 Dall. Edit. p. 677, founded 
on the 42d section of the old constitution. 1 
DaD. Edit. p. 60, in App. It was likewise 
shewn by a certificate from the collector of 
the customs of the port of Philadelphia, that 
on the 5th of November, 1790, he was com- 
mander of the Pigou, an American ship; 
and the sixth section of the act of con- 
gress, for registering and clearing vessels 
(chapter 11, passed 1st September, 1789 [1 
Stat 56]) provides, that no registry shall be 
made of any American ship, until it is sworn 
(among other things) that "the present mas- 
ter is a citizen of the United States." In 
support of the plea, it was contended, that 
the power given to the United States, was 
meant as a guard against the narrow regula- 
tions that might, at any futm*e period, be 
adopted by the individual states, to check 
the admission of aliens; and not as a security 
against the too easy extension of the rights 
of citizenship- This object would, there- 
fore, be most effectually attained, by leaving 
the authority of the individual states imim- 
paii-ed; and as there is nothing exclusive in 
the natm"e of the power, so neither is there 
anything exclusive in the manner of vesting 
it in the federal government. Though "con- 
gress shall have power to establish an uni- 
form rule of naturalization" (article 1, § 8), 
it does not necessarily follow, that each state 
of the confederacy may not, likewise, exer- 
cise the power of adopting aliens upon its 
own terms. That an opinion prevails here, 
in favor of the state jurisdiction, must be in- 
ferred from the various laws, which Penn- 
sylvania, even subsequent to the naturaliza- 
tion act of congi*ess, passed 26th of March, 
1790 [1 Stat. 103], has enacted, respecting the 
rights that aliens may enjoy within her ter- 
ritory. 3 Dall. Edit. 9, 183, 653. Nor is 
there any force in the argument that the ju- 
risdiction in maritime and admiralty cases 
is exclusively vested in the federal govern- 
ment, without the use of exclusive words; 
for those in their nature are exclusive, 
belong appropriately to the national char- 
acter, and arise exti-aterritorially of any 
state; whereas natmralization is merely a 
municipal and domestic concern. In oppo- 
sition to the plea it was urged that con- 
templating the present situation of the 
United States, the birth of the complainant 
had made him an alien; and that in order 



to change the condition of alienage into that 
of citizenship, the interposition of a compe- 
tent constitutional and legislative authority 
was indispensable. This authority, through- 
out the United States, resides in the federal 
government alone; for, the power of natural- 
ization (which is given by the 8th section of 
the first article of the constitution) does of 
itself import exclusion. That one member 
of the Union should be able to disturb all 
the rest, by the introduction of obnoxious 
characters, was an evil to be prevented, and 
no effectual mode could be adopted to obvi- 
ate the inconveniences of different systems 
and regulations in different states, short of 
giving to congress the exclusive power of es- 
tablishing an imiform rule of naturalization. 
Exclusive words were not necessary in this 
case of admiralty and maritime jurisdiction, 
which is, nevertheless, allowed to be exclu- 
sively vested in the general government 
without the use of such words. If, there- 
fore, congress had the exclusive power to ad- 
mit citizens, that power being exercised by 
the act of the 26th March, 1790, the natu- 
ralization, under an act of the legislatm-e of 
Pennsylvania, was a mere nullity, and the 
complainant remains a subject of the British 
crown. 

Before WILSON and BLAIR, Circuit Jus- 
tices, and PETERS, District Judge. 

BY THB COURT. The question, now agi- 
tated, depends upon another question; 
whether the state of Pennsylvania, since the 
26th of March, 1790, (when the act of con- 
gress was passed,) has a right to naturalize an 
alien ? And this must receive its answer from 
the solution of a third question; whether, ac- 
cording to the constitution of the United 
States, the authority to naturalize is exclu- 
sive, or concurrent? We are of opinion, 
then, that the states, individually, still enjoy 
a concurrent authority upon this subject;* 
but that thehr individual authority cannot 
be exercised, so as to contravene the rule es- 
tablished by the authority of the Union. 
The objection founded on the word "uni- 
form," and the arguments ab inconvenienti, 
have been carried too far. It is, likewise, 
declared by the constitution (article 1, § 8) 
that all duties, imposts and exercises shall 
be uniform throughout the United States; 
and yet, if the express words of exclusion 
had not been inserted, as in a subsequent 
part of the same article (section 10) the 
individual states would still, undoubtedly, 
have been at liberty, without the consent of 
congress, to lay and collect duties and im- 
posts. Again, when it is said that one state 
ought not to be privileged to admit obnox- 
ious citizens, to the injury of another, it 
should be recollected that the state which 
commimicates the infection must herself be 
first infected; and in this, as in all other 

'^ Quere? See 2 Dall. 373 [U. S. v. Parker, 
Case No. 15,992]. 
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cases, "we may be assured that the principle 
of self-preservation, will Inculcate every rea- 
sonable precaution. 

The true reason for investing congress 
with the power of natiuralization has been 
assigned at the bar. It was to guard 
against too narrow, instead of too liberal, a 
mode of conferring the rights of citizenship. 
Thus the individual states cannot exclude 
° those citizens who have been adopted by 
the United States; but they can adopt citi- 
zens upon easier terms, than those which 
congress may deem it expedient to impose. 
But the act of congress itself, furnishes a 
sfxong proof that the power of naturaliza- 
tion is concurrent. In the concluding pro- 
viso, it is declared, "that no person hereto- 
fore proscribed by any state, shaU be admit- 
ted a citizen as aforesaid, except by an act of 
the legislature of the state, in which such 
person was proscribed." Here we find that 
congress has not only chrcumscribed the ex- 
ercise of its own authority, but has recog- 
nized the authority of a state legislature, in 
one case, to admit a citizen of the United 
States, which could not be done in any case, 
if the power of naturalization, either by its 
own. natm'e, or by the manner of its being 
vested in the federal government, was an 
exclusive power. Upon the whole, the court 
think that the plea to the jurisdiction has 
been maintained; and, therefore, the bill 
must be dismissed.^ ' 



Case ITo. 3,00S. 

In re COLLIEIl et al. 

[12 N. B. E. 266.]^ 

District Court, D. Kentucky. Nov. 25, 1874. 

Agheejiest of Partner to Pay Fikm Debts — 
Trassfeu of Firm Assets to Partner— Bights 
OF Firm Creditors. 

1. In the absence of fraud, joint debts may 
be converted into individual debts by one part- 
ner's undertaking, for a good consideration, to 
pay them. 

2. If the partners, more than four months 
before the commencement of the proceedings 
in bankruptcy, transferred all their property, 
both separate and joint, to one partner, who 
undertook to pay the firm debts, all the assets 

*It is remarkable that the argument in this 
case turned enth-ely upon the point whether the 
federal power of naturalization was exclusive 
or concurrent; and nothing was said by either 
side respecting the existence and operation of 
the act of Pennsylvania, which, as it depended 
in form and spirit on the old constitution, was 
virtually repealed when that constitution was 
abolished. The ideas of the reporter on that 
subject are contained in a note upon the natur- 
alization laws of Pennsylvania in his edition of 
the acts of the general assembly (volume 1, p. 
7a). It may be proper to add that there has 
since been a decision before Judge Biddle, in 
the common pleas of Philadelphia county, where 
the existence of the Pennsylvania law was the 
gist of the controversy; and in that case, as 
well as the case of U. S. v. Villato [Case No. 
16,622], the act of assembly was adjudged to 
be obsolete. 

^ [Reprinted by permission.] 



will be treated as the separate assets of that 
partner. 

3. A promise by one partner to pay all the 
firm debts may be enforced by the firm credit- 
ors, although they were not cognizant of the 
promise when made, and although the consid- 
eration did not move from them. 

4. If there is no joint estate, the firm cred- 
itors may share pari passu in the separate es- 
tate. 

[Cited in He Lloyd, 22 Fed. 90; He West, 
39 Fed. 203.] 

[Opinion of Wilbur F. Browder, Register in 
Bankruptcy:] 

A question having arisen, in the course of 
the proceedings in this cause, as to what 
debts were properly chargeable to the assets 
of the firm, and what to the assets of the 
separate membei*s thereof, the assignee called 
a meeting of all the creditors, which meet- 
ing was accordingly held in the courthouse 
at Franldui, Ky., on the 28th day of March, 
1874. It was unanimously resolved by this 
body that W. W. Bush, Esq.., and Geo. 0. 
Harris, Esq., were empowered and directed 
to "reduce to writing an agreed statement of 
facts" touching the issue above-mentioned. 
These gentlemen have executed this commis- 
sion, and from the carefully-prepared state- 
ment and exhibits filed by them it appears 
that the copartaership of Collier, Taylor & 
Co., now bankrupts, was organized and went 
into operation in 1868, and conducted its 
business in Franklin, Ky., and elsewhere; 
that this company was composed of J. A. 
Taylor, Wm. F. CoUier, and R. H. Collier; 
that it was an equal partnership, each mem- 
ber owning one-third thereof; that this firm 
continued its business operations until the 
14th day of February, 1873, on which day 
it was by mutual consent dissolved. Prior 
to the dissolution, however, the partners had 
caiised an invoice to be taken, from which 
it appeared that the liabilities of the con- 
cern exceeded its assets forty-six thousand 
four hundred and seventy dollars and twen- 
ty-four cents. W. F. and R. H. Collier own- 
ed very littie property compared with the 
estate owned by their copartner, J. A. Tay- 
lor, which latter estate was of considerable 
size and value. The balance-sheet struck as 
hereinbefore-mentioned showed that the three 
partners, as between themselves, stood thus: 
in order to equalize them W. F. Collier wo\ild 
have to pay twenty thousand one hundred 
and fifty-seven dollars and thirty-nine cents; 
R. H. Collier would have to pay seventeen 
thousand and eight dollars and seventy-nine 
cents: J. A. Taylor would have to pay nme 
thousand three hundred and four dollars and 
sis cents. In view of these facts it was 
agreed by and between the partners to dis- 
solve the copartnership, and, further, that 
W. F. and R. H. Collier should transfer and 
convey to then* copartner, J. A. Taylor, their 
undivided interest in and to -the partnership 
property, and to transfer and convey to him 
all their separate property, personal, real 
and mixed, in order to help him the better 
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to bear the losses. To this arraBgement Tay- 
lor assented, and in considei'ation thereof 
agreed to assume and pay off the firm debts, 
stipulating, nevertheless, that the two retir- 
ing partners should account to him for their 
respective shares of the joint liabilities out- 
standing, after having credited them by the 
value of the property conveyed by them to him 
as aforesaid. On the 13th day of February, 
1S73, pursuant to this agi-eement, E. H. Collier 
and wife conveyed to Taylor all the real estate 
owned by R. H. The consideration ex- 
pressed in the deed is thus set forth, "for and 
in consideration of five thousand dollars, to 
be credited on R. H. Collier's indebtedness to 
Collier, Munday & Taylor and Collier, Tay- 
lor & Co." On the same day W. R Collier 
and wife conveyed to J. A. Taylor all the 
real estate owned by said W. F. in considera- 
tion of said W. F. Collier's indebtedness to 
Collier, Taylor & Co. On the same day R. 
H. Collier and wife and "W. F. Collier and 
wife conveyed to J. A. Taylor all their joint 
interest in and to the real estate owned by 
said R. H. and W. F. Collier as joint tenants 
and otherwise, in consideration of their in- 
debtedness to Collier, Taylor & Co. On the 
14th day of February, 1873, the partners, W. 
F. Collier, R. H. Collier, and J. A. Taylor, exe- 
cuted an instrument of writing, reciting (1) 
a settlement of all the partnership matters 
as between themselves; (2) an indebtedness 
of $ , due by W. F. Collier to J. A. Tay- 
lor on said settlement; (3) an indebtedness 
of § , due by R. H. Collier to J. A. Tay- 
lor on said settlement; (4) the existence of 
outstanding liabilities of the firm of Collier, 
Taylor & Co.; (5) a dissolution of said copart- 
nership; (6) an absolute sale and transfer by 
said W. F. and R. H. Collier to said 
Taylor of all the notes, accovmts, assets, and 
property of all kinds belonging to Collier, 
Taylor & Co. This agreement also prohibits 
the use of said firm name thereafter for any 
purpose, except its necessary use by Taylor 
in winding up its aftairs. The foregoing 
deeds and instruments were, immediately up- 
on their execution, duly acknowledged and 
lodged for record and recorded in the office of 
the clerk of the Simpson county court. In 
none of these deeds do the grantors limit or 
resti'ict Taylor in the use or application to be 
made by him of any of the property, real or 
p'ersonal, conveyed by them to him. The 
only intimation on this subject foirad in any 
of the four conveyances is contained in the 
deed from R. H. CoUier and wife, in which 
the grantor states that the property so alien- 
ed is to be used by Taylor in payment of the 
debts of the late firm, and that said Collier 
is to be credited by the pi'oceeds of the sale 
thereof on his indebtedness to J. A. Taylor. 
With this exception these deeds are, on their 
face, absolute and unconditional. 

On the said 14th day of February, 1873, 
J. A. Taylor entered upon and assumed 
charge of all the property tlius conveyed to 
him, and exercised acts of ownership over 



the same. On said day Taylor issued print- 
ed invitations, addressed to all the ci-edit- 
ors (1) of himself, (2) of Collier, Taylor & Co., 
and (3) of CoUier, Mundy & Taylor, request- 
ing them to' meet him on the 20th day of 
February, 1873, in Fi-anklin, Ky. In this 
general notice, mailed to the creditors, he 
asserts his ownership of all the joint and sep- 
arate property hereinbefore alluded to; his 
assumption of all the partnership debts, and* 
his willingness and ability to pay them all 
in full. In response to this invitation a 
large number of the a'editors, joint and in- 
dividual, assembled at the appointed time 
and place. Taylor stated to this meeting all 
the facts hereinbefore specified, and told the 
creditors that they must "look to him for 
satisfaction of their debts," and asked them 
to propose some policy by which he should 
be guided in accomplishing the desired re- 
sults. He submitted an elaborate statement 
of his financial condition, showing a sui-plus 
of assets over and above the liabilities, 
amounting to fourteen thousand one hundred 
and ninety-two dollars and thirty-six cents. 
This meeting adjourned without any definite 
action, merely suggesting that Taylor should 
execute a deed of assignment to trustees for 
the benefit of creditors, but dispersing with- 
out carrying this idea into efEect. From and 
after February 14, 1873, Taylor took posses- 
sion, as before stated, of all the estate trans- 
ferred to him, and ti'eated all as his sepa- 
rate property, attempted to wind up his af- 
fairs, sold one item of joint property, and 
collected, including this sale, about five hun- 
dred dollars of the joint assets. This mon- 
ey was so mingled with his own that no 
definite history of its application can be as- 
certained. He applied part of it to tlie pay- 
ment of a premium on a policy of life insur- 
ance, and does not accoimt for the residue. 
This course was continued until May 13, 
1873, on which day J. A. Taylor executed to 
G-. W. Dickey and W. 0. Montague a deed 
of assignment in trust for the benefit of the 
ci'editors afore-mentioned, making no distinc- 
tion whatever between the joint and sepa- 
rate classes— desh'ing them all to be treated 
equally and alilce. By this deed all the prop- 
erty owned by Taylor, embracing the real 
and personal property conveyed by W. F. 
and R. H. Collier, was transferred to Mon- 
tague and Dickey, who accepted the trust, 
in writing indorsed on said deed. The deed 
and acceptance were duly acknowledged and 
recorded in the proper office. Taylor uses 
these words in this assignment; *'lt being 
my desire" to make no distinction or differ- 
ence between any of my creditors, but treat 
them all alike and equally in accordance with 
their priority, etc." The trustees executed 
no bond, but entered at once upon the dis- 
charge of then* duties, and continued to act 
under the authority conferred in the deed up 
to the 15th day of August, 1873, on which 
day Page & Co., petilioning creditors, filed 
a petition in this court against the firm of 
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Collier, Taylor & Co., praying that said firm 
be adjudged bankrupt, on Tvbicli petition 
tUey were in due time adjudicated bank- 
rupts, an assignee was duly elected and i-e- 
ceived a complete surrender -from Montague 
and Dickey of all the property and effects 
belonging to said copartnership and. the sep- 
arate members thereof. 

It is admitted by counsel that at the date 
of the dissolution of the firm the estimated 
value of the assets of the partnership and 
its members was as follows: 

J. A. Taylor's separate estate. ....... $30,000 

W. F. Collier's separate estate 3,000 

R. H. Collier's separate estate 2.000 

Collier, Taylor & Co.'s estate 10,000 

Total valuation §65,000 

From February 14, 1873, until the 15th 
day of August, 1873— the date of the deed of 
assignment of the bankrupts' effects to the 
assignee— the title to all the foregoing prop- 
erty was vested in J. A. Taylor and Mon- 
tague and Dickey, tmstees, and from the 
record there appears to have been, and is 
no other property, joint or separate. 

The debts proven against the estate of the 
company and the separate members thereof 
are as follows: 

Against Collier, Taylor & Co ?o8,290 21 

" J. A. Taylor 28,449 47 

" Wm. P. Collier 281 44 

" K. H. Collier 127 40 

On the foregoing facts the following ques- 
tions of law arise: First. Shall the joint and 
separate creditors share pari passu in the 
distribution of the assets of the estate? or, 
shall the joint and sepai'ate assets be treated 
as the individual estate of* Taylor, and the 
joint and separate creditors be treated as 
his individual creditors in said distribution? 
Second. Do the facts in this cause warrant the 
application of the rule contained in the 36th 
section of the bankrupt act? Third. "Were 
the conveyances by W. F. Collier and R. H. 
Collier to J. A. Taylor fraudulent, and are 
they subject to review and rescission in 
this special proceeding? Fourth. Was the 
voluntaiy promise by J. A. Taylor to pay all 
the firm debts binding on him, and is it en- 
forceable in this proceeding? 

There is really but one question involved, 
and in stating it in the foregoing forms the 
object is to give prominence to the leading 
features of the inquiry. It is conceded that 
section 36 of the act of March 2, 1867 [14 
Stat. 534], commonly styled the bankruptcy ' 
act, is simply declaratory of the formerly- 
established rule in equity. It is no innova- 
tion, but merely an expression, in peculiarly 
felicitous language, of the ancient equity 
practice of marshaling and distributing as- 
sets. It is equally true that the system of 
bankruptcy organized under the aforesaid 
act is mainly a system of equity jurispru- 
dence, and that proceedings in bankruptcy 
are proceedings in equity. So that the mat- 
ters involved in this controversy are to be 



(Case No. 3,002) COLLIER 

determined by the rules and practice ob- 
taining in chancery courts. The 36th sec- 
tion affords no field for discussion, and the 
issue raised is not a construction of this 
section, but whether the assets in the hands 
of the assignees shall be distributed ac- 
cording to the rule prescribed therein. We 
are confronted at the- outset Itj the fact 
that Collier, Taylor. & Co., as a copartner- 
ship, were proceeded against in bankruptcy 
and were adjudicated bankrupts under this 
particular section of the act; that the court 
obtained jurisdiction over them by the op- 
eration of this section, and that all the pro- 
ceedings heretofore have been conducted ac- 
cording to its provisions. Some of the par- 
ties to this action, and the very parties, 
too, who instituted these proceedings against 
the firm by invoking this section, are now 
seeking to evade its provisions in the dis- 
tribution of the assets of the estate. In the 
first place, was it necessary to proceed 
against the company under this section? 
Was there in existence on the loth day of 
August, 1873, such a community of interest 
and such a conmaunity of indebtedness as 
justified proceedings against W. F. Collier, 
B. H. Collier and J. A. Taylor as partners 
doing business under the firm name of Col- 
lier, Taylor & Co.? We think not. This 
copartnership was dissolved by consent Feb- 
ruary 14, 1873, the two Colliers retiring, 
and at the same time conveying to their 
copartner, J. A. Taylor, all their joint and 
separate estates and effects. This was legiti- 
mate, and, in the absence of fraud, conclu- 
sive against all the world. They received 
good and sufBLcient considerations in ex- 
change for the property transferred. None 
of their creditors have assailed these con- 
veyances, nor do they appear in this spe- 
cial proceeding to object The copartner- 
ship creditors have not attacked these trans- 
fers, but on the contrary insist upon up- 
holding them. Notwithstanding this, the 
separate creditors of J. A. Taylor, whose 
ability to pay was thereby enhanced, insist 
that these conveyances are in derogation of 
their rights and should be treated as null 
and void. This pretension is too impalpable 
for further pursuit If Taylor, who owned 
a large estate, had conveyed his property 
to the retiring partners, then perhaps some 
reason might appear justifying the opposi- 
tion thereto by his separate creditors, but if 
any one is aggrieved by his receiving an ad- 
ditional fund with which to pay, it is cer- 
tainly not his individual creditor. It is a 
well-settled rule that partners can convert 
joint property into separate property by 
transfers to a copartner, and it follows as a 
corollary that joint aebts may be converted 
into individual debts by one partner's un- 
dertaking their payment Of course fraud 
vitiates every transaction, and the absence 
of fraudulent intent is a condition to be an- 
nexed to the foregoing proposition. It is 
error to say that partnership creditors have 
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a lien on joint property, and separate cred- 
itors have a lien on individual property. 
While equity treats these two classes as 
holding preferences, and awards to them 
the priorities laid down in section 36 before 
mentioned, there is no principle of practice 
with which I am familiar under which a 
lien, as recognized by courts of chancery, 
can be enforced in such cases. This is clear- 
ly illustrated by the fact that if A and B 
are partners, owing firm debts, and each 
owing separate debts, and while these debts 
are outstanding, execute a joint note, which 
A indorses as surety, and the firm after- 
wards becomes insolvent, the separate cred- 
itors of A could certainly claim no prefer- 
ence, to the exclusion of the partnership 
creditor to whom A was bound as surely. 
If a lien existed on A's separate estate in 
favor of his separate creditors, whose debts 
were contracted before his indorsement of 
the firm paper, then it would be competent 
for them to claim and receive satisfaction 
in full before the joint creditor could col' 
lect his debt out of his separate estate. And 
this on the principle that the separate cred- 
itors were mortgagees holding his separate 
estate under a valid lien of mortgage. These 
classes only hold debts, which, by reason of 
the fact that one class trusted on the strength 
of individual estate, and the other con- 
tracted, primarily, on the strength of joint 
property, ought in equity to be paid out 
of the funds which originally received the 
credit; and to this extent, and no further, 
in our opinion, are these classes lien-holdei's. 
In this ease no actual or presumptive fraud 
appears upon the facts submitted. Indeed, 
it is cleai- that the utmost good faith prevail- 
ed dm*ing the entire period of gradual decay. 
Taylor, up to the date of his assignment to 
trustees, May 13, 1S73, apparently believed 
that he would be able to pay aU the debts in 
full and have a surplus of fourteen thousand 
dollars, or thereabouts. But assuming that 
there was fraud intended by the ti'ansfers of 
February 13 and 14, 1873, can it be reached 
in this proceeding? No one has yet attempt- 
ed to vacate or set aside any of these convey- 
ances. If the creditors desired to annul these 
transfers they should have proceeded within 
six months from the date of then*' execution, 
if they invoked the courts of the common- 
wealth, or within fom: months, if by proceed- 
ings in banki'uptcy. They have done nei- 
ther, and it seems to us that inasmuch as the 
title to this property is now in the assignee, 
holding directly imder J. A. Taylor, through 
the medium of an assignment executed by an 
ofiicer of this com*t, that the proceeds of the 
sale of this property must follow the title, 
and can only be divested by a diversion of 
the title. TTie fact of the assignee's being 
one person, in whom the titles all, irrespective 
of their previous lodgment, must vest, can 
make no difference, as he is expressly direct- 
ed by the act to keep the estates distinct and 
separate, as well from the funds of one part- 



ner as from his own private funds. It re- 
sults from the foregoing that, in our judg- 
ment, all the assets in the hands of the as- 
signee, whether on account of J. A. Taylor, 
or W. F. Collier, or R. H. Collier, or Collier, 
Taylor & Co. are to be held and ti-eated as 
the separate assets of J. A. Taylor alone; 
that at the date of the commencement of 
these proceedings there was no copartnership 
and no joint estate. This opinion is strength- 
ened by the absolute and unconditional terms 
of all the conveyances made to Taylor, Feb- 
ruary 14th, by his late partners. Only one 
of "daese deeds expresses an intimation as- 
to the object sought by the parties, and it 
virtually impairs the force of the intimation 
by stating that the grantor is to have ci-edit 
by the proceeds of the sale of the property 
so transferred, on a settlement with J. A. 
Taylor. These deeds were not, on their face, 
trust deeds; nor does the conduct of the par- 
ties before and after their execution x-aise 
any reasonable presumption that they were 
so intended. They were made to reimburse 
Taylor, in part, for the large indebtedness 
which he was by law bound to pay. Tay- 
lor's assumption of all the partnership debts 
is the next step in this inquiry. It is now 
an elementaiy principle that the promise by 
one to another for the benefit of a third is 
binding and enforceable by and in the name 
of the third party. No principle is more 
deeply rooted in the American system of 
jurisprudence than this familiar rule. This 
doctrine is tenable, it seems, even where the 
beneficiary was not cognizant of the promise 
when made, and although the consideration 
did not move from him. To apply this rule 
to the case in hearing is perceptibly easy, 
Taylor, in consideration of certain transfers 
of property to him, agreed with the two re- 
tiring partners, to pay all the debts owing 
by the firm of Collier, Taylor & Co. By 
this promise he is bound, and the joint cred- 
itors can enforce it against him or claim the 
benefit of it, either before or after the bank- 
ruptcy of their debtor. The general promise 
of Taylor to pay aH outstanding firm liabili- 
ties is as much a contract, and is to be 
treated with as much solemnity as though 
he had, in writing, indorsed his guaranty on 
the back of every existing obligation of the 
copartnership. In a case similar to this. In 
re Downing [Case No. 4,045], Judge Dillon 
uses this language, in reference to the ci'ed- 
itors of the firm, "I look upon their rights 
in equity as being the same as if Downing 
had indorsed the pre-existing firm paper, in 
which ease they could have proved their 
debts against either, if not both the firm and 
Downing." 

It follows from the foregoing that, in our 
judgment, all the assets shoiild be ti-eated as 
the separate property of Taylor, and all the 
creditors should share pari passu in the divi- 
dends arising therefrom. This conclusion 
has been reached after a careful study of the 
19th, 27th, 32d, 33d, 34th and 36th sections 
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of the bankraptcy act [14 Stat 525], and the 
folio-wing leading cases, to wit: In re Down- 
ing [supra]; In re Goedde [Case No. 5,500]; 
In re Rice [Id. 11,750]; In re Kniglit [Id. 
7,S80]; In re Byrne [Id. 2,270]; Black's Ap- 
peal, 44 Pa. St 503; Bank of Kentucky y. 
Herndon, 1 Bush, 359; Watson v. Gabby, 
18 B, Mon, 65S; Murrell v. NeU, S How. [49 
U. S.] 426; Robb v. Mudge, 14 Gray, 534. 

TIios. H. Hines, for joint creditors. 
J. H. Rose, W. O. Dodd, and Muir, Bijur 
& Darie, contx-a. 

BALLARD, District Judge. I concur in 
the opinion, of the register. 

■ BALLARD, District Judge. I have re-ex- 
amined this case with great care, and I have 
considered the ai'guments and authorities sub- 
mitted by counsel, but my opinion remains 
unchanged. There is ground for maintaining 
that the deeds made by the Colliers to Taylor 
created a trust in favor of the partnership 
creditors, but there is not Ja ^Y opinion, 
any ground for asserting that they are fraud- 
Tilent. I do not understand that either of 
the parties to the agreement submitted in- 
sist that any such trust was created, and, 
therefore, I shall not pass upon the question 
suggested. 

COLLIER (CAREY v.). See Case No. 2,400. 

COLLIER, The (SRODES v.). See Case No. 
13,272. 

COLLIER (UNITED STATES v.). See Case 
No. 14,833. 

COLLIER WHITE LEAD CO. (MINNESO- 
TA LESrSiSED OIL CO. v.). See Case No. 
9,635. 



Case No. 8,003. 

COLLINGS et al. v. HOPE. 

[3 Wash. C. C. 149.] ^ 

Circuit Court, D. Pennsylvania. April Term, 
1812. 

Customs and Usage. 

What is called the custom or usage of trade, 
is the law of that trade; and to malie it at all 
obligatory, it must be ancient, so as to he gen- 
erally known, certain, and reasonable. A 
usage, of so doubtful authority, as to-be known 
only to a few, and where merchants in the trade 
differ as to its existence, can never be regarded. 

[Cited in U. S. v. Buchanan, 8 How. (49 U. 
S.) 102.] 

air. Claudius, residing in Philadelphia, the 
agent of the plaintiffs, merchants at Rotter- 
dam, was in the habit of procuring consign- 
ments to his principals, and of making ad- 

^ [Originally published from the MSS. of Hon. 
Bus!\rod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



vances on the shipments, to the amoxmt of 
two-thirds of the invoice value, by bills on a 
house in London. Copies of the invoice and 
bill of lading, he enclosed to the house in 
London, as well as to the plaintiffs. In No- 
vember, 1807, the defendant proposed to ship 
a parcel of coffee to the house at Rotterdam, 
upon which Claudius agreed to make the 
usual advance, and drew a bill on the house 
in London, in favour of the defendant for 
£260 sterling, which was duly paid. The ves- 
sel and cargo were lost; and this action was 
brought to recover back the advance thus 
made. 

The defence was, that according to the 
usage at Philadelphia in similar cases, it was 
the duty of the agent to have had insurance 
effected on this property; and this not hav- 
ing been done, the plaintiffs were liable as 
if they had themselves been the insui-ers. 
To prove the usage, three or four merchants 
were examined; one of whom stated this to 
be the usage, but the others knew of no such 
usage. It appeared, that Claudius had some- 
times made the insurance in simUar cases, 
and in others that the shippers had; and up- 
on the whole, it was pretty clear, that the 
one or the other effected the insurance, as 
was arranged between the parties. In this 
case, however, it was proved by Claudius, 
that he informed the defendant when the 
shipment was made, that it was too late for 
him to have it done, and that the defendant 
said he was about to do it 

WASBilNGTON, Chrcuit Justice, charged 
the jury. What is called the custom or us- 
age of trade, is the law of that trade; and 
to make it at aU obligatory, it must be 
ancient (sufficiently so at least, to be gen- 
erally known,) certain, imiform, and reason- 
able. A usage of so doubtful authority as 
to be known only to a few, and where mer- 
chants engaged in the trade differ as they 
do in this case, as to the existence of it, can 
never be regarded. The one now set up, is 
an unnatural one; for, although the shipper 
may consent to let the agent make the in- 
surance, yet in general, he would prefer mak- 
ing his own bargain; and though the agent 
may insure to the amount of his advance, 
for the safety of his principal, yet he may 
dechne doing it if he is willing to trust to 
the general credit of the shipper. Beyond 
the sum advanced, he certainly cannot in- 
sm*e, without an express authority from the 
owner of the cargo; and this ch'cumstance is 
strong to prove, that wherever the agent in- 
sures, he obtains such an authority from 
the shipper. This appears to have been the 
practice of this agent But even if the cus- 
tom had been fuUy proved, this case would 
be an exception from it, as Claudius not only 
declined insuring, but the defendant under- 
took to insure. Verdict for plaintiffs. 
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Case B"o. 3,004. 

In re COLLINS. 

[8 Ben. 59.]^ 

District Court, E. D. New York. March, 1875-* 

Chattel Mortgage— Time of Filisg. 

A chattel mortgage executed and delivered 
■without fraud for purchase money, not filed 
as required by the law of the state before the 
filing of a petition in bankruptcy, but filed prior 
to the appointment of an assignee, and when 
there were no judgments against the bankrupt, 
is sufficient to give a lien upon the mortgaged 
property which must be recognized by the bank- 
ruptcy court in disposing of the proceeds of 
the mortgaged property. 

[In bankruptcy. In the matter of Charles 
Collins.] 

F. B. Dana, for petitioners. 
John Brodhead, for assignee. 

BENEDICT, Disti-ict Judge. The recent 
■determination of the supreme com-t of the 
United States in regard to the effect of the 
bankrupt law seems to justify the position 
taken on behalf of the petitioners that their 
chattel mortgage, having been executed and 
delivered without fraud to secure pm-ehase 
money, and, although not filed as required by 
the laws of the state prior to the filing of 
the petition in bankruptcy, having been duly 
filed prior to the appointment of an assignee, 
and when there were no judgments against 
the bankrupt, is sufficient to give them a lien 
upon the mortgaged property, which must 
be recognized by this court in disposing of 
the proceeds of the mortgaged property. 
Such right will therefore entitle the petition- 
er to be paid any sum justly due upon the 
mortgage out of any proceeds realized by the 
assignee from the sale of the mortgaged 
property. 

[NOTE. Prom the order made in accordance 
with this opinion the assignee in bankruptcy, 
•on behalf of 'Warner & Co., creditors, appealed 
to the circuit court, where the order was af- 
firmed. Case No. 3,00T. 

[See, also. Case No. 3,005, for proceedings on 
the sale and resale of the mortgaged property.] 



Case l^o. 3,005. 

In re COLLINS. 

[8 Ben. 328.] » 

District Court, E. D. New York. Dec, 1875. 

Hesale — Expenses op Porch asbr — Counsel 
Fees. 

1. An assignee in bankruptcy sold at public 
auction two boilers on which there was a 
mortgage to their full value. The mortgagee 
had actual notice of the intended sale, but, by 
mistake, failed to attend, and the property was 
sold. On application of the mortgagee, who of- 
fered a higher bid, that sale was set aside by 

* [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 

= [Affirmed in Case No. 3,007.] 



the court and a resale ordered, on condition that 
the mortgagee pay into court $300, to abide the 
order of the court as to the amount which he 
must pay to the purchaser and to the assignee. 
Proof of the facts was then taken before the 
register. Held, that the assignee could not be 
allowed the expenses of an attempted sale prior 
to the actual sale, nor for painting and cleaning 
the boilers, 

2. A charge for auctioneer's fees must be dis- 
allowed. The mortgagee having objected to 
the employment of an auctioneer, the approval 
of the court should have been obtained before 
incurring the expense. 

3. Nothing could be allowed for the expense 
of moving the boilers after a stay of proceed- 
ings had been ordered by the court, or for stor- 
age made necessary by such removal. 

4. The assignee could not be allowed for serv- 
ices of counsel in opposing the resale, because 
it was plainly for the interest of the estate that 
a resale should be had; but he might be al- 
lowed for services of counsel to see that the 
estate was properly protected from loss in the 
order for resale 

5. The purchaser must be allowed for serv- 
ices of counsel in opposing the resale, but not 
for such services in attending before the reg- 
ister to prove a bill of charges which were 
greater than he was entitled to. 

6. The register's charges must be borne by 
the mortgagee. 

[In bankruptcy. In the matter of Ohai'les 
Collins,] 

F. E. Dana, for bankrupt. 

John E. Brodhead, in opposition. 



BENEDICT, District Judge. Robert Ejug, 
assignee in banki-uptcy of Charles Collins, 
came into the possession of two boilers, upon 
which one Sclioonmaker also claimed a lien, 
by way of mortgage, to their full value. The 
assignee determined to sell the boilers at 
public auction and such sale was made on 
April 24th, after public notice and actual no- 
tice to Schoonmaker. By mistake Schoon- 
maker omitted to attend the sale, and the 
property was struck off to one Cooney for 
§819. Schoonmaker then applied to the court 
for a resale of the boilers, offering to bid 
?1,500. The sale was thereupon set aside 
and a resale directed, upon the condition 
that Schoonmaker should deposit the sum of 
$300 in com*fc to abide the order of the eovu*t 
in respect to the sum to be paid by him to 
Cooney, the purchaser at the sale, and to the 
assignee, for the expenses and costs of the 
sale and of these proceedings. It is now be- 
fore the court to determine the proper sums 
to be paid by Schoonmaker, upon testimony 
taken before the register in respect to such 
expenses and costs. 

From the items claimed by the assignee, 
there must be deducted all the expenses of 
an attempted sale, made on Januai-y 16th. 
The sale set aside was that of April 24th, 
and the expenses? of that sale only are with- 
in the scope of the order made. The item of 
expenses for painting and cleaning the boil- 
ers must also be disallowed. These form no 
part of the expenses of the sale. The item 
of auctioneer's fees must also be rejecte*!. 
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The necessity for sucli an expenditure in this 
ease is not apparent The employment of an 
auctioneer was objected to by Schoonmaker, 
who then claimed to be, and who has since 
been adjudged to be, the real party in inter- 
est. After objection made from such a quar- 
ter, the approval of the court should have 
been obtained before incurring that expense. 
There is also an item of $75 for money paid 
cartmen for moving the boilers, which must 
be reduced to nine dollars. This work was 
not begun until it was known that an appli- 
cation would be made to set aside the sale, 
and most of it was done after proceedings 
had been stayed by the order of the court The 
value of the labor performed before the stay 
was made may be allowed, being the sum of 
?9, as shown by the proofs. Seventy-five 
dollars is also claimed for the sei-vices of 
one Smith, a boiler maker. This, Smith says, 
is for his services and for storage. No stor- 
age can be allowed, as the removal of 
the boilers was forbidden before they 
could have been stored, and, for any services 
of Smith rendered before the stay, $10 is a 
sufficient compensation. A question is raised 
as to what shall be allowed to the assignee 
for services of counsel, and fifty dollars is 
suggested as a proper sum. Some considera- 
ble portion of the services supposed to be 
covered by this suggestion— and it is impossi- 
ble from the proofs to say what portion— is 
for services rendei'ed in drawing affidavits 
and opposing the order for a resale. But the 
assignee should not be allowed for opposing 
the resale, because it was plainly for the In- 
terest of the estate that the resale should be 
had. All that counsel for the assignee could 
properly be required to do, was to see that 
proper provisions for the protection of the 
estate from loss were inserted in tlie order. 
I consider that justice will be done if the 
assignee is allowed twenty dollars for his 
expenses of counsel. On the part of the pur- 
chaser who bought the boilers at the sale set 
aside, there is ehai'ged twenty-five dollars 
for the expenses of employing counsel to op- 
pose the resale. The charge is not exorbitant 
and is properly payable by the person ask- 
ing for a resale, when the necessity for the 
apj)lication was caused by his own neglect 
to attend the sale, and when, as it appears, 
the price bid by the purchaser was all that 
would be paid by any person except the 
mortgagee. The purchaser also charges for 
expenses in employing counsel to attend be- 
fore the register to prove the purchaser's bill 
of charges. This service, however, was made 
necessary by the purchaser's demand of a 
gi'eater sum than he was entitled to. It 
should be paid for by him, especially as the 
register's charges are to be borne by the 
mortgagee. 

I have now, as I believe, disposof^. of all 
the points in controversy between these par- 
ties, so that an order can at once be made 
for the distribution of the sum in court in 
accordance with this optoion, allowing to the 
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assignee and to the purchaser all the items 
proved which are not herein rejected, and 
paying the balance if any to the mortgagee. 



Case ISTo. 3,006. 

In re COLLINS. 

[3 Biss. 415;^ 10 N. B. R. 335.] 

District Court, N. D. Ulinois. Jan., 1S73. 

Baxkruptot of Married "Womax. 

A married woman may be a voluntary as well 
as an involuntary bankrupt. 

In bankruptcy. This was a motion by 
Charles Botto, a creditor of the bankrupt, 
a married woman, to set aside and dismiss 
the bankruptcy proceedings. 

Wm. T. «Burgess, for the motion, contended 
that a claim against a married woman is in 
the nature of a charge against her estate, 
not a debt against liec, and that she has not 
the capacity to contract debts; citing Car- 
penter V. MitcheU, 54 lU. 127; Parent v. 
CaHerand [64 Bl. 97], 

J. B. Leake, for bankrupt 

BLODGBTT, District.Tudge. Onthe2Sthday 
of November last, Harriet E. CoUins, of this 
dty, filed her petition before the register 
in bankruptcy for this district, asking to be 
adjudged a bankrupt. It was a voluntary 
proceeding on her part, setting forth that 
she was insolvent and unable to pay her 
debts, and bringing berself , as far as the pe- 
tition appeared, strictly within the bankrupt 
law. The adjudication was entered and the 
proceedings went on under the usual pro 
forma course until the 14:th of December, 
wben Mr. Charles Botto appeared in this 
court and represented, by his petition and 
proofs, that he was a creditor of Llrs. Col- 
lins; that she was a married woman; that 
be had brought suit in the superior court of 
Cook county, Illinois, which had proceeded to 
a judgment, and that he was then in pro- 
cess of collecting his judgment when he was 
interfered with by the proceedings in bank- 
ruptcy, which had stopped him from enfor- 
cing his individual claim, and suggesting to 
the court that Mrs. Collins, being a married 
woman, could not avail herself voluntarily 
of the provisions of the banki*upt» law [of 
1867 (14 Stat 521)], and be adjudged a bank- 
rupt 

It is obvious that the principles I have al- 
ready laid down in the Kinkead Case [Case 
No. 7,824] apply with equal force to this case. 
I can see no difference between the voluntary 
and involuntary proceeding, so far as the 
ability to adjudge a woman bankrupt is con- 
cerned. Mrs. Collins was engaged as a trad- 
er in this city. She had a husband, but he 
took no interest in the business; she was to 
all intents and purposes the sole trader, and 

^ [Reported by JTosiah H. Bis^ell, Esq., ^nd 
here reprinted by permission.] 
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becoming insolvent and desiring to avail her- 
self of the provisions of the bankrupt law, 
surrendered her property, which was quite 
considerable, to the jurisdiction of the court, 
and asked to be relieved. I thiiik the prin- 
ciples I have laid down in the Kinliead Case, 
that a married woman could lawfully engage 
in business and incur liabilities, justify her 
in coming to this court, and the court in 
taking jui-isdietion of the ease. The motion 
of Botto to set aside these proceedings will 
be overruled. 

That a married woman may be a voluntary 
bankrupt. In re O'Brien [Case No. 10,397]. 
This is also the English rule. Roche & H. 
Baulcr. 357 et seq. Consult, also, In re Kin- 
kead [Case No. 7,824], and In re Goodman [Id. 
5,540], Sept, 1873. 



Case Wo, 3,007. 

In re COLLINS. 

[12 Blatchf. 548; ^ 12 N. B. R. 379; 1 N. T. 
Wkly. Dig. 78.] 

Circuit Court, E. T>. New York. June 21, 
1875-=' 

Right of Assignee in Bankrcptot to Attack 
Conveyance — Validitt of Chattel Mort- 
gage. 

1. An assignee of a bankrupt represents cred- 
itors, and has the right to attack a fraudulent 
conveyance made by the bankrupt, wherever 
creditors could do so, even where the bankrupt, 
by participating in the fraud, has lost the right 
to attack the conveyance. 

[Cited in Re Duncan, Case No. 4,131; Piatt 
V. Matthews, 10 Fed. 281.] 

2. By the statute of New York (3 Rev. St., 
5th Ed., 222, § 9), a chattel mortgage, not ac- 
companied by an immediate delivery and contin- 
ued change of possession of the thing mort- 
gaged, is declared to be void '*as against the 
creditors of the mortgagor, and as against sub- 
sequent purchasers and mortgagees in good 
faith, unless the mortgage, or a true copy there- 
of, shall be filed," as directed. The creditors 
intended are those who have, by judgment and 
execution, obtained a specific lien on the thing 
mortgaged. Subsequent purchasers and mort- 
gagees in good faith are those who pay or ad- 
vance their money upon the security of the 
property, witliout knowledge of the previous in- 
cumbrance. 

[Cited in Cady v. TVhaling, Case No. 2,285.] 

3. C. gave a chattel mortgage to S. on some 
boilers. Afterwards C. was adjudged a bankrupt. 
After that, the mortorage was filed. W. became a 
creditor of C. while the boilers were in the 
hands of C, and after the mortgage was given, 
and before it was filed, but had obtained no 
judgment for his debt. The assignee in bank- 
ruptcy of C. received the boilers as the prop- 
erty of C. S. obtained an order from the dis- 
trict court, in bankruptcy, declaring the mort- 
gage to be a lien on the boilers, and directing 
the assignee to pay the mortgage out of the 
proceeds of the sale of the boilers. W. ap- 
pealed from that order to this court. Eeld, af- 
firming the order, that, as representing "W., the 
assignee could not attack the mortgage; that 

^ [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission. 
1 N. Y. "VYkly. Dig. 78, contains only a partial 
report.] 
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he did not represent a judgment and execution, 

or a purchaser or a mortgagee in good faith; 

and that the assignment to the assignee under 

the bankruptcy act conferred upon him no 

greater right to attack the mortgage than the 

bankrupt had. 

[Cited in Piatt v. Stewart, Case No. 11,220; 

Re Gurney, Id. 5,873; Re Werner, Id. 17,- 

416; Piatt v. Preston,. Id. 11,219; Douglass 

V. Vogeler, 6 Fed. 58.] 

Appeal from the district court of the Unit- 
ed States for the eastern district of New 
York. 

In banki'uptcy. A petition was presented 
to the district court by Carston Sehomaker, 
setting forth, that, in May, 1873, he sold and 
delivered to Charles Collins three locomotive 
tubular boilers, for the price of ?1,500; that, 
on the 29th of October, 1873, said Collins 
gave to him a chattel mortgage on said boil- 
ers, for $1,448.40, a part of the purchase 
money of said boilers, which had not been 
paid; that said chattel mortgage was not 
filed for record ruitil June 5th, 1874, and had 
not been paid, but said mortgagor was in- 
debted for the whole amount secured there- 
by to the petitioner; that, on the 22d of 
April, 1874, a petition to have said Collins 
adjudged a banknipt was filed in said com't, 
and proceedings commenced by the service 
of a citation or order to show cause why he 
should not be so adjudged; that, on the 11th 
of Jime, 1874, said Collins was adjudged a 
bankrupt, and on the 26th of Jvme, 1874, 
Robert King was elected and appointed as- 
signee; that said boilers had come into the 
possession of said assignee, as the property 
of said bankrupt; that said chattel mortgage 
was payable on demand, and the petitioner 
had demanded payment of said Collins and 
said assignee, and said mortgagor was in de- 
fault on said mortgage; that said mortgage 
was taken by the petitioner in good faith, 
without fraud, and in the full belief that 
said Collins was abundantly solvent; that 
the petitioner had demanded said boilers of 
said assignee; and that, on the petition of 
said assignee, a sale thereof had been or- 
dered under section 25 of the bankruptcy 
act [of 1867 (14 Stat. 528)]. The petitign 
prayed that said mortgage might be declared 
a lien upon the property therein mentioned; 
that the amount thereby secured might be 
allowed and paid to the petitioner by the as- 
signee of the bankrupt; and that if, upon the 
sale of said property, by order of the court 
or otherwise, by said assigneej the petitioner 
should be the highest bidder, the assignee 
might allow and apply upon said bid the 
amount so secured by said mortgage to the 
petitioner. The district court made an or- 
der in accordance with the prayer of the pe- 
tion, [Case No. 3,004.] From that order 
the assignee, on behalf of Warner & Co., 
creditors of the bankrupt, appealed to this 
com*t The debt of Warner & Co. was con- 
tracted while the boilers were in the hands 
of Collins, and after the mortgage was given, 
and before it was filed. It did not appear 
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that judgment had ever been recovered up- 
on this debt. 

Tracy, Catlin & Brodhead, for Schomaker. 
F. B. Dana, for assignee. 

HUNT, Circuit Justice. The argument of 
the appellant is, that, by the statutes of 
New Tork (3 Rev. St., 5th Ed., 222, § 9) a 
chattel mortgage not accompanied by an im- 
mediate delivery and continued change of pos- 
session of the thing mortgaged, "shall be 
absolutely void as against the creditors of 
the mortgagor, and as against subsequent 
purchasers and mortgagees in good faith, 
unless the mortgage, or a true copy thereof, 
shall be filed" as du^ected in a section fol- 
lowing; and that tlie assignee represents the 
creditors of the bankrupt, as well as the 
bankrupt, and, by the statutes of New York 
(3 Rev. St., 5th Ed., 226, § 1), as well as by 
the principles of the banlcrupt act, may at- 
tack and set aside any mortgage or assign- 
ment that could be attacked by a creditor, if 
bankruptcy had not occurred. The appel- 
lant cites Thompson v. Van Vechten, 27 N. 
T. 5GS, 581, 5S2, and Parshall v. Eggert, 54 
N. T. 18, to show, that the mortgage is void 
as against a debt contracted before it was 
filed, although judgment was not obtained 
upon the debt \mtil after such filing; and 
that, while it is conceded that the mort- 
gage cannot be attacked xmtil the creditor's 
debt is put in judgment and an execution is- 
sued thereon, yet, when these requisites are 
met, the creditor may go back to the origin 
of the debt, and, if the mortgage was then 
imflled, it is deemed to be fraudulent as 
against the judgment and execution thus sub- 
sequently obtained. This course of reason- 
ing is entitled to great consideration. In 
Ihe present case, the essential fact of a judg- 
ment and execution in favor of the firm of 
"Warner & Co. is not set forth. There is no 
evidence or reason to suppose that up to 
this moment they are in a condition to attack 
the mortgage, if no proceedings in bankrupt- 
cy had been taken. 

I think the position is a sound one, that the 
assignee represents the creditors, and that 
he is authorized and is bound to protect their 
interests. In the instance of a fraudulent 
conveyance, where, by his participation in 
the fraud, the debtor has lost the right to 
attack the conveyance, I do not doubt the 
power of the assignee, as representing cred- 
itors, to attack it, wherever creditors could 
do so. The difficulty here is, that the cred- 
itor has no such right. Has the assignee 
any other or greater rights than the creditor? 
The New York statute declares the mortgage, 
unless filed, to be void as against the credit- 
ors of the mortgagor, and as against subse- 
quent purchasers and mortgagees in good 
faith. The creditors spoken of have been 
shown to be those having judgments and ex- 
ecutions. Subsequent purchasers or mort- 
gagees in good faith are those who pay or 



advance their money upon the security of 
the property, without knowledge of the pre- 
vious incumbrance. Thompson v. Van Vech- 
ten, 27 N. T. 581; Van Heusen v. Radcliff, 
17 N. Y. 580. The assignee cannot claim to 
hold either of these positions. So far as it 
is obtained from state laws, the assignee 
would seem to have no power to attack the 
mortgage. He does not represent a judg- 
ment and execution, or a purchaser or mort- 
gagee in good faith. 

Does the bankrupt act of the United States 
give to the assignee, under the circumstan<;es 
stated, the authority to set aside this mort- 
gage as fraudulent? Section 14 (14 Stat. 523) 
enacts, that "all the property conveyed by the 
bankrupt in fraud of his creditors, all rights 
in equity," &e., "shall, in virtue of the adju- 
dication of banla'uptcy, and the appointment 
of his assignee, be at once vested in such 
assignee." It is also enacted, in the same 
section, that "such assignment shall relate 
back to the commencement of said proceed- 
ings in bankruptcy, and thereupon, by opera- 
tion of law, the title to all such property and 
estate, both real and personal, shall vest in 
said assignee, although the same is then at- 
tached," &c. All rights at law or in equity 
to this property, possessed by the bankrupt 
when the banknipt proceedings are com- 
menced, belong to the assignee. The case of 
Allen V. Massey, 17 "Wall. [84 U. S.] 331, is 
cited to show that the assignee has power to 
maintain this action. It does not appear, 
from the report of the case, that the law of 
Missouri makes it necessary that there 
should be a judgment and execution be- 
fore a creditor can attack a fraudulent mort- 
gage, nor that that point was presented in 
that case. If the creditor had or has a right 
in law or in equity, it passes to the assignee. 
If he has none, nothing passes to the as- 
signee. I do not perceive how the transfer 
from the bankrupt to the assignee relieves- 
from the necessity of obtaining that specific 
lien upon the property which is needed to au- 
thorize an attack upon the moi-tgage. The 
New York Reports are full of cases to the 
effect, that a simple debt, or a judgment 
even, will not justify a bill to set aside, as 
fraudulent, a conveyance of real estate. The 
creditor must first have a deed or mortgage 
from the debtor, a sheriff's certificate of sale 
on execution, or some equivalent right giv- 
ing a claim upon the specific property con- 
veyed. Frost V. Mott, 34 N. Y. 253; LaAv- 
rence v. Bank of Republic, 35 N. Y. 320; 
Meech V. Patchin, 14 N. Y. 71; Cramer v. 
Blood, 57 Barb. 155; Dunlevy v. Tallmadge, 
32 N. Y. 457; Rinchey v. Stryker, 28 N. Y. 
45. So, in the case of a fraudulent incum- 
brance upon personal property, a general 
debt will not authorize a proceeding to va- 
cate it. There must be a bill of sale, or 
mortgage, or execution or attachment levy, 
or its equivalent, constituting a lien upon the 
specific chattel. The cases are all based up- 
on the theory, that the party attacking the 
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fraudulent act must have an interest in, or 
lien upon, the specific property thus incum- 
bered. This is an indispensable requisite. 
The assignee gains no additional rights over 
those possessed by the banlcrupt, by a con- 
veyance from him or by his authority. The 
bankrupt can transfer no lien upon the spe- 
cific property, because he possessed none. 
The creditors can give to the assignee no 
such lien, for the same reason. Gibson v. 
Warden, 14 Wall. [SI U. S.] 248. As against 
the debtor himself, the mortgage was and 
is a good debt and a valid lien. Hale v. 
Sweet, 40 N. Y. 99; Smith v. Acker, 23 
Wend. 653; Wescott v. Gunn, 4 Duer, lOT. 
It is fraudulent as against the parties par- 
ticularly named, viz., purchasers or mort- 
gagees in good faith, or creditors who shall 
have obtained some specific lien npon the 
chattel mortgaged. 

The non-existence of a judgment and exe- 
■cution in favor of Warner & Co. is a radical 
defect. It is not in the nature of a technical 
or formal objection, but one going to the es- 
sential merits of the case. The order ap- 
pealed from must be affirmed. 

[NOTE. The mortgaged property was subse- 
quently sold by the assignee, and the mortgagee 
applied for a resale on the ground of inadequa- 
cy of price, which was granted upon payment of 
the expenses and costs of the sale. See Case 
No. 3,005.] 



Case "No. 8,008. 
In re COLlbrN'S. 

II N. B. E. 551 (Quarto, 153); 2 Am. Law T. 
Rep. Bankr. 7.]^ 

District Court, D. Kentucky. 1868. 

Es:.uaiSATioif op Banerupt— CossuiiTATios^ with 
Counsel. 

In the examination of a bankrupt, he may not 
consult with his counsel before answering in- 
terrogatories, except by permission of the reg- 
ister. 

[On certificate of register in bankruptcy.] 
I, James M. Fidler, one of the registers of 
said court in bankruptcy, do hereby certify, 
that in the course of proceedings in said 
cause before me, the following question 
arose, pertinent to the said proceedings: 
Facts. The bankrupt being duly under ex- 
amination, was asked the following question 
by J. M. Fogle, counsel for Ben O'Neal, a 
creditor, namely: "Will you file the notes as 
a part of yom: examination?" John E.. 
Thomas, attorney for the bankrupt, asked 
permission of the court to consult with and 
advise with the bankrupt before he answers 
the question, in which request the bankrupt 
joined. The attorney for the creditor object- 
ed to a consultation, which objection the 
register sustained. The attorney for the 
bankrupt insisted that the bankrupt had the 
right to consult his counsel, in relation to his 

^ [Reprinted from 1 N. B. R. 551 (Quarto, 
153), by permission. 2 Am. Law T. Rep. 
Bankr. 7, contains only a partial report.] 



answers to any, or all the interrogatories 
proposed to him, before answering the same, 
and requested that the question be certified 
to the judge for his decision thereon. 

Opinion of the Register: This statement 
of facts does not, perhaps, fully justify me in 
submitting the first of the two following 
questions for the decision of the judge. But, 
as I am anxious to have some general rule 
for my guidance hereafter in examinations of 
bankrupts under section 26 of the bankrupt 
act, 1807 [14 Stat. 529], I do not doubt the 
propriety of submitting the general question. 
I conceive, then, that the two following ques- 
tions arise for the decision of the judge, 
namely: First. May the bankrupt, during 
his examination, consult counsel, and have 
his advice, as to the answer to be given to 
such questions, as may be proposed to him 
in the course of Ms examination? Second. 
Was the register right, in this particular 
case, in refusing to permit the bankrupt to 
consult with his counsel before answering the 
question proposed? The question as to the 
right of the bankrupt to consult generally 
with his counsel is very fully discussed by 
Judge Lowell, United States district court, 
Massachusetts, in Re Tanner [Case No. 13,- 
745]. Judge Blatchford, of the United States 
district court for the southern district of 
New York, in the Case of Judson [Id. 7,562], 
has adopted or rather concurred in this opin- 
ion of Judge Lowell. The decision of Judge 
Blatchford in Re Patterson [Id. 10,816], also 
fully agrees with the opinion of Judge Low- 
ell, above cited. It is agreed, I believe, in all 
of the cases cited, "that a, bankrupt under ex- 
amination has no right to consult .with, his 
counsel except when the ma^trate, before 
whom the examination is conducted, has 
good cause for allowing it" Thus leaving 
the whole matter to the discretion of the 
register. Holding, as I do, that the> bank- 
rupt, when under examination, is a witness 
on tiie witness stand, "subject to the same 
rules and privileges as other witnesses," that 
the examination of the bankrupt before me 
at chambers must be conducted as if the 
cause was in progress of trial before the 
judge of the district court; and that to permit 
the bankrupt's eotmsel to advise him, as to 
the answers lie should make to questions 
propounded to hhn in the course of his ex- 
amination, would not only impede the case, 
but would make it anything but "full, fair, 
and searching," in that the counsel would in 
reality be examined instead of the bankrupt. 
Holding these opinions, I muat, of course, 
hold that the bankrupt ought not to be per- 
mitted to consult with, his coimsel. The sec- 
ond question, was the register right, in this 
particular case, in refusing to permit the 
bankrupt to consult with, his counsel? The 
question proposed by the attorney for the 
creditor, namely^ "Will you file those notes 
as part of your examination?" could not have 
possibly involved any question requiring the 
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advice of an attorney. The qLuestion was 
asked in regard to notes in the banlsxupt's 
possession, spoken of no less than three times 
in the eoiu'se of the examination, and could 
have been answered without any possible 
deti'iment to the interest of the bankrupt 
To have permitted a consultation here would 
have greatly impeded the case, and would 
have been a virtual admission of the right of 
the banla-upt and his counsel to consult upon 
all occasions and at their own pleasm-e. It 
may not be improper to state that when this 
question was asked, the bankrupt had been 
on the stand under examination for about 
eight hours, and that the examination had 
been unnecessarily protracted by the verbosi- 
ty of the bankrupt. 

BALLARD, Disti-ict Judge. I concur with 
the register in the conclusions which iie an- 
nounces, and I approve of nearly all that is 
said by him in enforcing the correctness of 
his conclusions. I have heretofore decided, 
in Be Leachman [Case No. 8,157], that a 
bankrupt cannot be denied the beneiit of 
counsel; that -he may be attended by his 
counsel while under examination, and that 
the counsel may propound to him questions 
for the purpose of explaining anything al- 
ready testified to, or of developing any new 
material fact. But it is quite a different 
thing to allow the examination to be sus- 
pended that the bankrupt may consult with 
his counsel privately. The allowing of such 
suspension and consultation would destroy 
the whole vu-tue of an examination. It 
might ^ve the bankrupt time and opportuni- 
ty to elude the effect of every examination 
designed to expose his deceit and falsehood: 
In the courts of the United States and in 
the courts of the states in which pai'ties to 
suits are competent witnesses, I have never 
lieard of the trial being suspended that a 
party on the witness stand might consult 
with his attorney before answering a ques- 
tion propounded to him. There may be a 
case In which such a privilege might or 
should be allowed, as for example, where the 
examination might implicate the bankrupt in 
a ci'iminal charge, or requires the disclosure 
of facts against which he is protected by law. 
But even in such case the presence of the 
banlcrupt's counsel will generally, if not al- 
ways, furnish all ,the protection needed with- 
out ttie allowing of a private consultation. 
Upon the whole, I Uiink that no rule applica- 
ble to all cases can be laid down by the court 
which will enable registers to determine 
when a bankrupt under examination ought, 
or ought not, to be allowed to consult coun- 
sel, independently of the particular questions 
and the particular ch'cumstances under 
which it is put The solution of the matter 
must be left mainly, if not entirely, to the 
good sense and judgment of the register; 
generally he should not allow consultation, 
but if a case should arise in which its allow- 
ance would not seriously delay the proceed- 



ing nor tend to defeat the effect of the ex- 
amination, I tbink it would be a proper exer- 
cise of the discretion of the register to gTant 
it Perhaps it is not proper to lay down here 
a rule for all cases, and I shall not fm*ther at- 
tempt it The action of the register in this 
case is clearly right. True, the question pro- 
pounded does not appear to me very material, 
and that it seems not very important what 
answer 'shall be made to it; but no question 
is submitted touching the materiality of the 
interrogatory, nor could I, upon the facts 
disclosed in the certificate, decide such a 
question. The only questions certified re- 
late to the right of the bankrupt to consult 
with his attorney before answering, and I 
am clearly of the opinion that there is noth- 
ing in the question propounded, nor in any 
of the facts certified, which shows that there 
was the slightest necessity for allowing a 
consultation in this case. 



Case No. 3,009. 

COLLINS V. AETNA INS. CO. 

[1 Chi. Leg. News, 202.] 

Circuit Court, N. D. Illinois. Oct, 1S6S. 

"Fire Iksuiiance — Election op Inscbeb to He- 
pair— Estoppel. 
[1. When the insurer, after a fire, elects to 
restore and repair, the policy then becomes a 
contract to put the house as nearly as possible 
in its condition before the fire.] 

[2. Refusal of the insured to furnish a plan 
of the original house, so that it may be re- 
stored according thereto, estops him from com- 
plaining that the new part does not exactly cor- 
respond with the original.] 

[This was an action by one Collins against 
the Aetna Insurance Company to recover 
damages.] 

In a ease where one Collins had insured a 
house in the Aetna Instu:ance Company, and 
the house had burned down, and the com- 
pany had elected nnder the policy to re- 
build it, Collins claiming that it had not been 
rebuilt as before the fire, and the company 
that Collins had not furnished plans, and 
given the necessary information as to the 
size, etc., of the house insured, MILLER, 
District Judge, instructed the jury as fol- 
lows: 

Gentlemen: The policy of insurance is a 
contract of Indemnity, not for speculation 
on the part of the insm'ed. In case of loss 
by fire, the assured is entitled to be indemni- 
fied for the amount of his loss, in money, or 
to be made whole by the company rebuild- 
ing and repairing the house insured. In this 
case, the company made the election to re- 
store and repair. It then became a contract 
for the considei-ation of the premium paid 
by the assured, to restore and repair his 
house. The law requh-es the company to re- 
store and repair the house as neai-ly as pos- 
sible to its condition before the fire. In this 
case there is a mass of contradictory evi- 
dence which the jury will have to reconcile. 
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In this case there is a sui'vey of the house 
produced. Of the extent of the specifications 
of that survey we have no knowledge. De- 
fendant sent their carpenter to examine the 
burnt premises and estimate the amount nec- 
essary to restore and repair, and made a 
contract for the work according to the re- 
port- It is aEeged, on the part of the de- 
fendant, that application was made to plain- 
tiff for a plan of the original house, before 
it commenced the work, which plaintiff re- 
fused to give, alleging that the house could 
not be repaired. This is denied by plaintiff, 
and that the work was proceeded with and 
no such demand was made. This matter the 
jury must settle. If plaintiff refused the 
plan as alleged, on demand, he cannot com- 
plain if the plan of the new pai't of the 
building does not exactly correspond with 
that of the original house. As to the mate- 
rials and workmanship, the jury must settle 
between the parties, from the great discrep- 
ancy of testimony. My opinion is that if 
defendant, by its workmen, took possession 
>of the premises and set men to work in x*e- 
storing the building, defendant then waived 
the notice of the fire, and of the extent of 
the injury, etc., as required by the policy. 
If you find for the plaintiff, the measure of 
damages is the expense in putting the house 
in the condition it was in before the fire. 



Case No. 3,010. 

COLIilNS et al. v. BELL et al. 

[3 N. B. R. 587 (Quarto, 146).] ^ 

District Court, S. D. New York. 1870. 

Fkaudulext Trassactioss op Bankrupt — Bur- 
DE>r OF Proof. 

Where assignees in bankruptcy impeached a 
transaction invclving a transfer by the bank- 
rupts of a mortgage and promissory notes to 
holders of their check, if it be shown to have 
been made out of the ordinary course of busi- 
ness, it is prima facie evidence of fraud, and 
the burden of proof is cast upon the defendant 
to show the validity of the transaction. 

[In equity. Bill by George O. OoUins and 
Harvey Farrington, assignees in bankruptcy 
of John Murdock Mackay and John Neilson, 
against Richard Bell, Frederick Gundry, and 
the said bankrupts, to set aside the transfer 
of certain promissory notes and a bond and 
mortgage.] 

T. 0. T. Buckley, for plaintiffs. 
G. O. Barrett, for defendants. 

BLATCHFOBD, District Judge. The first 
question of importance involved in this case 
is as to whether or not the transfer of the 
bond and mortgage and the promissory notes 
by the bankrupts to Bell and Gundry, was 
made in the usual and ordinary cotu'se of 
business of the bankrupts. If it was not, 
that fact is prima facie evidence that a fraud 

* [Reprinted by permission.] 



was committed on the bankruptcy act [of 
1867 (14 Stat. 534)] by the transfer, and the 
burden of proof will be upon Bell and Gun- 
dry to show the validity of the transaction 
as respects a fraud on the act. If it shall be 
shown that the transfer was made in the 
usual and ordinary course of business of the 
bankrupts, it will then be for the plaintiffs 
to establish, in order to recover: 1st, That 
the bankrupts were insolvent or contem- 
plated insolvency when they made the trans- 
fers to Beil and Gundry; 2d, That Bell and 
Gundry had, at the time such transfer was 
made, reasonable cause to believe that the 
bankrupts were insolvent or were acting in 
contemplation, of insolvency, and that a 
fraud on the act was intended by the bank- 
rupts. The Inquiry as to such reasonable 
cause of belief would seem, from the papers 
now before the court, to be the vital one in 
the case, and its solution would seem to be 
dependent, in a very great measm-e, upon 
what actually transpired between the defend- 
ant Gundry and John Murdock Mackay, at 
the time the latter delivered to the former 
the bond and mortgage and the notes. Gun- 
dry's statement is, that the only information 
given to him at the time by John Murdock 
Mackay, was that the bankrupts were a lit- 
tle short of money that day, and wished 
him to substitute the bond and mortgage and 
the notes in place of the currency check. No 
account of the interview by John Murdock 
Mackay, is furnished on this motion. It is 
impossible to arrive at any satisfactory con- 
clusion as to the merits of the case on the 
imperfect and ex parte statements given for 
this motion. I am free to say, however, that 
on the papers now before me, I should not 
originally have granted the injunction. The 
weight of them is rather with the defend- 
ants, BeU and Gundry. As it is not suggest- 
ed that they are not abimdantly responsible 
pecuniarily, and, as the security of the as- 
sets which the plaintiffs are seeking to reach 
is not shown to be in peril, I grant the mo- 
tion to dissolve the injunction, and deny the 
motion for a receiver, leaving the case to go 
to a final hearing on proofs. 



Case No. 3,011. 

COLLINS V. CHICAGO. 

[4 Biss. 472;^ 1 Thomp. Nat. Bank Cas. 191.] 

Circuit Court, N. D. Illinois. Jan., 1867. 

State Taxation of Natiosai- Banks. 

1. The capital stock of a- national bank can- 
not be assessed, as such, by state authority. 

2. The only way such stock can be reached is 
by assessment of the shares of the different 
stock-holders. 

[Aaron L. Collins against the city of Chi- 
cago to set aside an alleged illegal assess- 
ment of national bank stock.] 

^ [Reported by Josiah H, Bissell, Esq., and 
here reprinted by permission.] 
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DRUMMOND, District Judge. The mate- 
rial facts in this ease are that the city caused 
to be assessed, for the payment of taxes, 
under the law of Illinois, the stock of the 
First National Bank of this city, as so much 
capital in the aggregate, with the intention 
of having the tax levied on the sum total 
of the capital stock of the bank. Plaintiff, 
a non-resident stock-holder, has applied to 
have the assessment set aside as illegal. 

The assessment is in violation of the acts 
of congress authorizing the existence of 
national banks. The capital stock of the 
bank, as such, cannot be assessed under 
state authority. The only way that such 
stock can be reached is to assess the shares 
of the different stock-holders in the same 
manner that assessments are made in other 
cases against property owned by the citi- 
zens and inhabitants of the state. 

NOTE [from original report]. For a full dis- 
cussion of the right of states to assess corpora- 
tious and corporate stock, consult Union Nat, 
Bank v. City of Chicago [Case No. 14,374]^nd 
eases there cited; State Tas on Foreign-Held 
Bonds, 15 Wall. [82 TJ. S.] 300; Delaware Rail- 
road Tas, 18 Wall. [85 U. S,] 206, 

It was held by the supreme court of Illinois in 
People V. Bradley, 39 Dl. 130, that where the 
state taxes the capital, and not the shares of 
stock, in state banks, it can also tas the shares 
of national bank stock. The New York court 
of appeals held the same doctrine in Van Allen 
V. Nolan, 33 N. Y. 161, These cases were both 
reversed by the United States supreme court, on 
the ground that the state can only impose a tas 
upon the share of national bank stock where it 
taxes the shares and not the capital of a state 
bank in the aggregate, Bradley v. People, 4 
Wall. [71 U. S,] 459; Van Allen v. Assessors, 
3 Wall. [70 U. S.] 573, See, also, Tappan v. 
Merchants' Nat. Bank [19 Wall (86 U. S.) 490,] 



Case No. 3,01S. 

COLUNS et al. v. The FORT WAYNE, 

[1 Bond, 476.]^ 

District Court, S. D. Ohio. Oct. Term, 1861. 

Salvage Agreememt— Validity — Comfessation 
— Wages— REPAins—SoppiiiES — Domestic Ves- 
sel — SOBKOGATION OP INSUBANOE CoiIPANT — 

Priority of Lie:;s. 

1, A salvage service, in raising and preserving 
a steamboat sunk in the Jlississippi river, has 
a priority of lien over claims for wages earned 
and supplies furnished before the accident. 

[Cited in The Lady Boone, 21 Fed. 733.] 

2. A salvor is favored in law, on the assump- 
tion that without his service the res might have 
been wholly lost, 

3, If the salvage service is rendered under a 
previous special agreement, fairly made, stipu- 
lating for a compensation contingent on the 
success of the salvor's efforts, it will be recog- 
nized in admiralty as creating a valid lien. 

4. But if there are prior lien-holders, not 
parties to such agreement, they are not conclud- 
ed as to the amount of compensation agreed to 
be paid, and a court of admiralty may inquire 
into the reasonableness of the compensation, 
and make such allowance as may be equitable. 



* [Reported by Lewis H, Bond, Esq., and here 
reprinted by permission,] 
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5. The lien of seamen for wages earned prior 
to the accident is not absolutely extinguished 
thereby, but continues subject to the salvors 
lien, 

6. The salvage agreement having stipulated 
for a compensation of twenty-five per cent, on 
the value of the boat, assumed in the policy of 
insurance at $18,000, and it appearing that the 
actual value did not exceed $9,000, the sum 
claimed for salvage is unreasonable, under the 
circumstances of the case, and subject to reduc- 
tion by the court, 

7. An insurance company having paid their 
quota for the salvage seryice, and having made 
advances for the necessary repairs of the boat 
after being raised, the owners having no means 
or credit by which to make the repairs, have a 
maritime lien at least to the extent of such 
repairs, 

8. A due-bill given by the master in the name 
of the owners for the amount of such repairs, 
reciting that they were necessary, and that the 
advances therefor were on the credit of the 
boat, is conclusive on the owners, unless im- 
peached for fraud, and constitutes a valid hen. 

9. Claims for wages earned after the boat was 
repaired, have an equality of lien with that for 
advances made for repaurs, 

10. The Fort Wayne having been enrolled at 
Cincinnati as of that place, and two of the 
owners residing in the state of Ohio, one of 
whom was the managing owner, the boat was 
properly enrolled there, and that was the home 
port of the boat, although a majority of the 
owners resided in the state of Pennsylvania, 
and claimants, therefore, for stores and sup- 
plies furnished at Cincinnati have no lien on 
the boat iJierefor. 

[Cited in The Rapid Transit, 11 Fed, 329.] 

11. Debts incurred in building a boat are 
presumed to be based on the personal credit of 
the owners, and do not import a maritime 
lien, Aud this doctrine is not affected by the 
fact that such debts are declared to be a hen 
by the law of the state in which the boat was 
built. 

In admiralty. 

Lincoln, Smith & Warnock, for libellants. 

Dodd & Huston, for respondents. 

OPINION OF THE COURT: The status 
of this case, with the numerous and some- 
what complicated questions involved, will 
be sufficiently intelligible from the follow- 
ing brief statement. On April 16, 1861, at 
the instance of Charles H. Colluis, the li- 
bellant, the steamboat Fort Wayne, was 
arrested at the port of Cincinnati ' by pro- 
cess from this court. The claim of Collins, 
as set forth in his libel, is for stores and 
supplies furnished on the credit of the boat 
at Pittsburg, in the state of Pennsylvania, 
from June 20, 1859, to January 28, 1861, 
Subsequently to the seizure of the boat, 
numerous interveners have filed claims, 
which, without reference to any question 
of the priorities of their liens, may be clas- 
sified under the following heads: (1) Wages 
earned before the sinking and repair of 
the boat; (2) wages earned subsequently; 
(3) stores and supplies furnished at Pitts- 
burg, Cincinnati, Cairo, and St. Louis, both 
before and after the boat was sunk; (4) 
lighterage, and the hire of a tow-boat at 
Louisville; (5) building debts incurred at 
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Pittsburg; (6) salvage service by the Mis- 
souri Wrecking Company la raising the 
boat; (7) repairs by the Eurelca Insurance 
Compaoiy after tlie boat was raised. By 
an interlocutory decree of this court, enter- 
ed April 23, 1861, the boat was sold at pub- 
lic sale by the marshal, at Cincinnati, for 
§3,650, which sum has been paid into the 
registry, subject to the order of the court 
for its distribution. And by agreement of 
the proctors of the parties, the claims for 
wages accruing after the boat was raised, 
repaired, and fitted for navigation, have 
been paid. There yet remains in the reg- 
istry about $2,500, for distribution to the 
claimants as their rights and priorities may 
be determined by the court 

The first claim to be considered will be 
that of the Missouri Wrecking Company. 
And one of the quesfions involved in it is, 
whether it has a priority of lien over claims 
arising prior to the salvage service rendered 
by that company. In their libel, they al- 
lege, in substance, that on February 20, 
1861, the Fort Wayne, in a trip from New 
Orleans to Cincinnati and Pittsburg with a 
large cargo, struck a log in the Mississippi 
river, near the foot of Island No. 16, and 
was so Injured thereby as to sink and be- 
come a total wreck; that the owners and un- 
derwriters, being unable to save the boat or 
cargo, requested the Missouri Wrecking 
Company to take possession of the wreck 
and the cargo as salvors, and, if practica- 
ble, to save the same, agreeing to pay the 
company twenty-five per cent on the value 
of the boat, estimated in the policy of in- 
surance at $18,000; that the company, by 
its agents, immediately repaired to the 
wreck with their boats and machinery, and 
began their operations the 24th of February, 
and on the 6th of March had succeeded in 
raising the boat and a good part of the car- 
go, and on the ISth of March delivered the 
boat at Mound City, near Cairo, for repairs. 
The libel of the wrecking company also al' 
leges that the company is a corporation with 
a large capital invested in boats and ma- 
chinery for saving wrecked boats and their 
cargoes; prepared, equipped, and manned 
for such service, and of little value for any 
other purpose; and that the Fort Wayne 
could not have been raised or saved by any 
other agency. It is also averred that the 
charge of the company is reasonable, and in 
accordance with their usage, and that there 
is now due them for their services the sum 
of ?1,500, for which they ask a decree. 

Without reciting the evidence proving the 
salvage service rendered by the wrecking 
company, it will be sufficient to say that it 
fully sustains all the material allegations of 
their libel. It is proved that one of the boats 
of the company, called the Submarine No. 
7, fitted out with powerful pumps, diving- 
bells, and all other necessary appliances, 
with a full complement of ofiicers and hands, 
repaired to the wreck of the Fort Wayne, 



upon the application of Capt Barr, the mas- 
ter of that boat, and that a contract for 
raising the wreck, and saving the cai-go, 
was signed by him in behalf of the owners 
and insurers, by which the company, if suc- 
cessful, were to be paid twenty-five per 
cent on the value of the boat as estimated 
in the policy of insurance. It is also clearly 
proved that from the situation of the wreck 
there was danger of its immediate desti'uc- 
tion, and the consequent loss of the entire 
cargo. The deck of the boat was badly 
twisted and strained, and there was a large 
hole or opening in its side; and as the cur- 
rent was swift, and the river rapidly rising 
at the time, the witnesses agree in saying 
the boat would have gone to pieces in a 
short time, and, with the cargo, woiild have 
been a total loss. It is also proved that the 
company were occupied in the service from 
the 24th of Februai-y until the 6th of March, 
and that the actual expense of raising the 
boat, and delivering it, with the cargo, at 
Mound City, was not less than §2,000. It 
also appears that the value of the cargo 
saved, from actual sale, was §6,701, and that 
by the contract the company were to re- 
ceive thirty per cent on the value, making 
§2,028, which, with the twenty-five per cent 
on the estimated value of the boat— §18,000 
—made an aggregate for salvage service of 
§6,528. Of the §4,500 claimed by the com- 
pany for raising the boat and taking it to 
Mound City, they admit the payment of 
$3,000, leaving a balance now claimed as 
unpaid of $1,500. These are all the material 
facts connected with the alleged salvage 
service which it is necessary to notice. On 
these facts, it is insisted by the proctor, who 
resists the allowance of this claim: 1. That 
this is not a salvage service, and that the 
wrecking company are not salvors in the 
sense of having a priority of lien, for the 
reason that the service was rendered under 
a special agreement between the parties. 
2. That if there was a meritorious salvage 
service, the sum claimed is unreasonably 
large, and that the equity of the case re- 
quires its reduction. It may be remarked 
here that it does not admit of doubt, nor 
is it controverted in this case, that if there 
has been a salvage service rendered by the 
wrecking company within the meaning of 
the maritime law, it imports a lien in their 
favor which has priority over claims for 
wages earned, or supplies furnished, before 
the sinking of the boat This is well-estab- 
lished law, and has its basis in obvious 
principles of justice and reason. Meritori- 
ous salvors stand in the front rank of privi- 
lege, and the rights of those having liens be- 
fore the salvage service must be secondary 
to those having a salvage claim. This prin- 
ciple is well stated in Coote's Admiralty 
Practice. The author says, page 116: "The 
suitor in salvage is highly favored in law, 
on the assumption that without his assist- 
ance, the res might have been wholly lost 
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Tlie service is, therefore, beneficial to all 
parties having either an interest in, or a 
claim to, the ship and her freight and car- 
go." And again, page 117, it is laid down, 
that "salvage is privileged before the origi- 
nal or prior wages of the ship's crew, on 
the ground that they are saved to them as 
much as, or eadem ratione qua, the ship 
is saved to the owners." This doctrine is 
so well settled, both by the English and 
American authorities, that it is useless to 
multiply citations. 

I proceed, therefore, to notice the question 
whether there can be a salvor's lien or a sal- 
vor's compensation, if the service has been 
rendered under a special contract There 
would seem to be no doubt on this point, but 
as it has been controverted in tlie argument, 
I will refer to some of the authorities bear- 
ing upon it These clearly settle the doc- 
trine, that it is not less a salvage service, if 
performed imder an agreement to pay and ac- 
cept a stipulated sum, if the service is suc- 
cessful. In Flanders on Maritime Law, page 
331, it is said: ""Where there has been a def- 
inite, distinct agreement, with ample time for 
the parties to consider what they are doing, 
and no advantage has been taken of the dr- 
cnmstances of distress in which one party is 
placed, such an agreement, so entered into, a 
court of admiralty will not disturb." And in 
Gonkling's United States Admiralty (vol. 1, 
p. 351), the author says: "Neither is it im- 
portant whether the service was rendered 
spontaneously or by request; or, whether in 
a case of a previous contract, the rate or 
amount of compensation for the labor and 
services to be performed was agreed upon, or 
left to be determined by the quantum mer- 
uerunt. The service, whether rendered spon- 
taneously or by request, is a salvage service, 
and the contract, if there is one, is a salvage 
contract and the compensation a salvage com- 
pensation." In the case of The Emulous 
[Case No. 4,480], Judge Story says on this 
subject: "I take ittobevery clear * * « that 
when the service has been rendered under 
chrcumstances which establish that the par- 
ties have volimtarily, and without any con- 
trolling necessity on the side of the proprie- 
tors of the property saved, or their agents, 
entered into a contract for a fixed compensa- 
tion, or upon the ordinary terms of a compen- 
sation for labor and services quantum mer- 
uerunt, in either case it does not alter the 
nature of the service as a salvage service, 
but only fixes the rule by which the court is 
to be governed. It is still a salvage service 
and a salvage compensation." The same doc- 
trine is distuietly asserted in the case of The 
Independence; [Id. 7,014,] in which the learn- 
ed judge says: "I do not intend to be under- 
stood, however, that a case, in which a con- 
tract exists, may not also be a case of sal- 
vage. The parties may agree on the amount 
of a salvage compensation, or on the principles 
on which it shaU be adjusted; and such 
agreements fairly made, no advantage being 
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taken of ignorance or distress, are readily up- 
held by com*ts." The exception to this rule, 
stated by the learned judge in the same case, 
is what it is stipulated in the contract, "Hiat 
the party rendering the service shall receive- 
a fixed sum, whether the property is lost or 
saved. Such a contract will not be recog- 
nized by a court of a&miralty as importing a 
maritime salvage service. And in the case of 
The True Blue, 9 Eng. Adm. E. [2 "W. Rob. 
Adm.] 177, the com-t state the law on this 
subject as follows: "Now, I entertain no' 
doubt whatever that an agreement of this 
desci-iption can be legally made between the 
master of a vessel in distress and persons af- 
fording salvage assistance: provided, th«re 
be a clear understanding of the natm.'e of the 
agreement; that it is made with fairness and 
impartially to all concerned; and that the- 
parties to it are competent to form a judg- 
ment as to the obligations to which they are 
binding themselves. Such an agreement, I 
feel no hesitation to pronounce, would be a' 
binding instrument, not to be disturbed by 
the judgment of this court" 

Without referring to other authorities on 
this point, it seems to be well-settled law that 
a special agreement for a salvage service, un- 
der the conditions above stated, will be re- 
garded as valid in a court of maritime juris- 
diction. But it is still a question arising from 
the posture of this case, whether other per- 
sons not parties to the agreement, but parties- 
in interest, are concluded by it in respect of 
the sum agreed on as the compensation for 
the salvage service. The agreement is signed' 
by the master of the Fort Wayne for the own- 
ers and imderwriters, and by the wrecking 
company. So far as their interests are con- 
cerned, in the absence of circumstances inval- 
idating the entire agreement, the court might 
well hesitate to interfere with the amount of* 
compensation stipulated to be paid. But 
there are seamen, riot parties to that agree- 
ment, who have claims for wages earned" 
prior to the accident to the boat; and as to 
these, equity requires they should not be- 
placed in a worse condition than they would 
be if the salvage service had been spon- 
taneous and not by special agreement It is- 
the obvious duty of the com-t to protect their 
interests as far as it may be practicable. 
They have an unquestioned superior lien for 
then' wages prior to the sinking of the boat; 
and their lien, though suspended by that ac- 
cident, revived and attached after the boat 
was raised and repaired, subject to the lien 
of the salvors, and those who made the ad- 
vances for repau-s. In other words, if the 
claims for salvage and repairs wei'e less than 
the fair value of the boat after being raised 
and repaired, the prior lien-holder would have 
a legal claim to the extent of such difference. 
Now, the evidence is that in February, 1861,. 
when this accident occurred, the Fort Wayne 
was worth from §8,000 to $9,000, and that 
after being raised and repaired, even in the- 
depressed condition of the steamboat busi- 



COLLINS (Case No. 3,012) 



[6 Fed. Cas. page 122] 



ness at that time, it would liave sold at Cairo 
for about $6,000. This statement shows con- 
clusively, that allowing a fair compensation 
for the salvage service and the repairs, there 
was something to which the prior lien for 
wages could attach. 

The argument m'ged against this view is, 
that when the Fort Wayne rested as a mere 
wreck on the bottom of the Mississippi, it 
was wholly valueless, and could not therefore 
be the subject of a lien. True, the admitted 
doctrine of the maritime law is, that freight 
is the mother of wages; and where there 
has been a total destruction of a vessel, there 
is no res to which the seaman's lien can at- 
tach, and there can therefore be no proceed- 
ing in rem. But it is equally well settled, 
that if any part of the vessel is saved, this 
lien adheres to -it, even to the last plank. 
And, if the wreck is restored and rendered 
valuable, the lien exists, subject to the su- 
perior lien of those by whose labor or money 
the value has been created. The following 
are some of the authorities which affirm this 
principle: 1 Hagg. Adm. 227; 9 Eng. Adm. 
R. 120; 7 Law Rep. 522 [The Massasoit. Case 
No. 9,260]; 1 Newb. Adm. 195 [Bruce v. The 
America, Id. 2,046]; 2 Pars. Mar. Law, 591; 
'I Conk. Adm. 105, 106. I can not hesitate 
in the conclusion, that the accident by which 
the Fort Wayne was sunk, affected only 
sub modo the rights of those having prior 
liens, not being parties to the salvage agree- 
ment So far as this agi'eement assumes a 
valuation of the boat, and fixes a rate of 
compensation based on such valuation, the 
court may inquire whether from the facts 
in proof, the compensation for the salvage 
service is fair and equitable. In this in- 
quii'y, I have no desire to deprive these sal- 
vors of a liberal reward for their labors in 
the rescue and preservation of this property. 
Meritorious suitors in salvage have a favor- 
able standing in maritime courts, and it cer- 
tainly has not been the error of those com'ts 
that their allowances for salvage services 
have been meted out with a stinted or nig- 
gardly hand. And it must be conceded, there 
ax'e features in the service rendered by the 
wrecking company calling for a liberal al- 
lowance. It is worthy of remark, however, 
that the liberal spirit which has actuated 
judges and com*ts in their action on salvage 
■claims had its origin in cases connected with 
the commerce and navigation of the ocean, 
which generally involves severe toil and ex- 
posure and great peril of life. Where these 
elements of the service ai-e appai'ent, the 
-gi-eat interests of commerce and a laudable 
appreciation of heroic actions often demand 
.a rate of compensation bearing no proportion 
to the time occupied or the labor performed 
in the service. But in this case, these fea- 
tures of a salvage service do not appear. The 
service was performed on the Mississippi 
river, and did not involve the usual hazards 
of a service on the ocean. Yet it was effect- 
ive and valuable, and in some of its aspects 



justifies a liberal allowance to the salvors. 
The Missouri Wrecking Company has been 
incorporated by an act of the legislatiu-e of 
Missom-i. Their object is to save boats and 
other property in peril on the Ohio and Miss- 
issippi rivers for compensation. The com- 
pany have a capital of $200,000, and have 
provided at a heavy expenditure of money 
the necessary boats and machinery for the 
prompt and effective prosecution of their 
business. It has been in existence some 
years, and has had a virtual monopoly of the 
wrecking business since it has been in being. 
Tliough the main object of the stockholders 
doubtless is their pecuniary profit, their op- 
erations have been greatly beneficial to the 
commerce of the west. Their expensive boats 
and machinery are admirably adapted to 
rescue . property from loss and destruction; 
and in many cases they have been success- 
ful where aU otlier agencies would fail. In 
the case of the Fort Wayne, the evidence 
makes it certain that the boat and cargo 
would have been a total loss but for the 
means used for their rescue. Ten days of 
arduous labor, involving doubtless some hard- 
ships and some peril of life, were occupied 
in raising the boat and secm'ing the cargo. 
There was an actual outlay in the perform- 
ance of tlie service of not less than ?2,000. 
Added to this, it may be noticed that the 
compensation was contingent on the success 
of tiieir efforts to save the property. 

But giving due weight to these facts, I can 
not resist the conviction, that as between 
those having prior liens and the wrecking 
company, the amoimt claimed and due by 
the sti'ict tei-ms of the agreement exceeds 
a just remuneration for the service. The 
agreement, as before stated, assures to the 
company twenty-five per cent, on the valua- 
tion of the boat, which is assumed in the 
policy of insurance at $18,000, and thu*ty 
per cent, on the value of the cargo, ascer- 
tained by actual sale to have been $6,761. 
TJie result will appear from the following 
statement: 

25 per cent, on $18,000 is $4,500 

oO per cent, on $6,761 2,028 

Malcing an aggregate of $6,528 

Tills sum is unreasonably large for the 
service rendered. That its allowance is in- 
equitable will clearly appear from the fact 
that the result produced by the literal terms 
of The agreement, Is based on a false and 
fictitiotis value of the Fort Wayne. The 
agreement assumes the value of the boat to 
be $18,000, whereas the weight of testimony 
proves clearly that its actual value at the 
time of the accident did not exceed $8,000 
or 89,000, and that when raised and repah-ed, 
the boat at Cairo would probably have sold 
foi- about $6,000. It thus appears that $4,500, 
claimed for salvage on the boat, is one-half 
of its highest estimated value, in ordinary 
Times, and Inore than two-thirds the amount 
for which it would have sold after being 

\ 
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raised and repaired. If to this is added up- 
ward of §2,000, paid to tlie wrecking com- 
pany for saving the cargo, it will be ob- 
vious that their claim for their service is 
greatly too large. And justice to the prior 
lien-holders will not sanction the allowance 
of the whole claim of $4,500 as salvage in 
raising the boat Of this sum, it seems 
?3,000 have been paid by the underwriters, 
leaving a balance as claimed of $1,500. I 
ra'ight, perhaps, be fully justified in refusing 
to allow any part of this balance, but desir- 
ing to act in a spirit of gi-eat liberality, I 
will reduce the sum claimed one thousand dol-, 
lara only, and render a decree in favor of 
the wrecking company for $500. 

The nest claim is that of the Eureka In- 
surance Company of Pittsbm^g, in the state 
of Pennsylvania, for $1,500. This claim is 
for money advanced for repairs to the Fort 
Wayne after being raised and taken to 
Mound City. The libel of the insurance com- 
pany sets forth, in substance, that these re- 
pairs were indispensable, and without them 
the boat was useless; that the owners had 
no means to make them, and no credit on 
which they could have procured them to be 
made; that they advanced the money, not on 
the credit of the owners, but on the credit 
of the boat; and that the master gave a due- 
bill for the amoimt, expressly stating that 
they were made on the credit of the boat. 
The libellants claim that they have a lien 
on the boat for this money, and ask for a 
decree for the amount. The due-bill given 
for the repairs is one of the exhibits in the 
case. It bears date at Cairo, April 11, 1861, 
and recites that the $1,500, for which it was 
given, was "for money advanced for repairs 
to the boat a'fter being raised; the same be- 
ing necessary to enable her to reach Cin- 
cinnati, and advanced on the credit of the 
boat." It is signed, "Steainboat Fort Wayne 
and owners, by Samuel Barr, Jr., Master." 
It is insisted that this due-bill imports a 
lien on the boat, having priority next to that 
of the Missouri Wrecking Company, as a 
claim for repairs in the nature of salvage 
repairs, indispensable to the further service 
of the boat, made expressly on its credit in a 
state other than that in which its home port 
is situated. This is controverted on the 
ground: 1. That the funds were advanced 
and the repairs made without the assent of 
the owners, who are not, therefore, conclud- 
ed by the dufr-bill signed by the master, and 
that the same does not create a maritime 
lien on the boat 2. That the advances for 
repairs by the Eureka company were made 
for their benefit, and in discharge of their 
liability to the owners as insurers of the 
steamboat 

I do not propose to examine at length the 
first point I suppose the proposition is in- 
conti-overtible, that he who lends or advan- 
ces money at a port or place in a state, to 
which the boat or vessel does not belong, 
for repairs necessary to the successful prose- 



cution of its business, has a lien, for the en- 
forcement of which he may proceed in rem. 
A very respectable elementary writer says: 
"A person who lends money to be employed 
in the repairs of a vessel, or to furnish her 
with supplies, has the same privilege against 
the vessel and freight that material-men have. 
He is considered as giving credit both to the 
ship and to the owners. The ship is hypotii- 
ecated to him for his security, and he may 
maintain in the admiralty, either a libel in 
rem against the vessel and freight, or in per- 
sonam against the owner." Flanders' Mar. 
Law, § 239. The same doctrine is distinctly 
asserted in the case of Davis v. Childs [Case 
N6. 3,^28], and by other American cases, to 
which it is not necessary specially to refer. 
The due-bill given by the master, which Las 
been already noticed, contains aU the facts 
necessary to clothe this claim with the req- 
uisites of a maritime lien. It states ex- 
plicitly that the repairs were not only nec- 
essary, but that the advances made for that 
pm'pose were made on the credit of the boat 
Prima facie, the boat was bound for these 
advances. The due-bill may be impeached 
for fraud, but thei*e is nothing in the evi- 
dence from which the inference of fraud 
can be deduced. If the oral evidence of the 
master were admissible to contradict the 
facts stated in the due-bill, it would not es- 
tablish such a conclusion. On the contrary, 
all the proofs in the- case sustain the fair- 
ness and validity of the due-bill. The Fort 
Wayne was so seriously crippled and injured, 
that it was with difficulty the boat could 
be taken to Mound City, the nearest point 
at which the repairs could be made. It would 
have been hazax-dous, if not impracticable, 
to have taken the boat to Cincinnati for that 
purpose. The interests of all parties required 
that the repairs should be made without de- 
lay. The owners resided in a distant city, 
and had neither means nor credit to make 
the repairs at Mound City. They were rep- 
resented by the master, who made no ob- 
jection to the repairs being made by the in- 
smrance company, but was present a por- 
tion of the time they were in progress, and 
gave directions as to the manner in which 
they should be made. Moreover, upon their 
completion, he took possession of the boat, 
for the owners, and gave the due-bill as their 
agent for the amount expended. This was 
clearly a legal assent by the owners to the 
making of the repairs. It is also worthy of 
remark, that the insurers of the boat had 
expressly reserved in the policy, in case of ac- 
cident to the boat, and the neglect of the 
owners to have the necessary repairs prompt- 
ly made, the right to make them "on account 
of the assured." That they were made judi- 
ciously, and with due regard to economy, 
clearly appears from the evidence. It is also 
distinctly proved, that after the repairs were 
made, the boat was delivered to' the master 
with the express imderstandtng that it was 
bound for the amount e:^ended, and that 
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it would not have tieea put within, the con- 
trol of the master on any other condition. 
And it is also proved, that this was in strict 
accordance with the general usage on the 
western rivers. 

I will now briefly notice the other objection 
to the claim of the insurance company, name- 
ly, that the advances for repairs were made 
for then- benefit, and in discharge of their 
liability as insm-ers of the boat This objec- 
tion, if sustained by the evidence, must be 
fatal to this claim. But the facts, so far as 
they are developed in -this case, negative the 
conclusion insisted on. The due-bill given 
by the master, on the settlement for the re- 
pairs, with the recitals which have been "no- 
ticed, is a full answer to this objection. It 
is a distinct acknowledgment of the indebt- 
edness of the owners to the insvurance com- 
pany, in the amount advanced for the re- 
pairs, without any reference to any liability 
of the company on their policy. The libel 
also, sworn to by the secretary of the com- 
pany, and not contradicted by the evidence, 
distinctly alleges that the advances for re- 
pairs were justly due by the owners of the 
boat As a further and conclusive answer to 
the objection urged to this claim, it should 
be stated that from the facts before the 
court it appears the insurance company had 
previously paid the wrecking company their 
full proportion of the claim for raising the 
boat, exclusive of the amount paid for re- 
pairs. It is possible that aJl the facts con- 
nected with these transactions are not before 
the court I can only adjudicate on such 
facts as are in evidence in the case. From 
these it appears that the JEureka Insui*ance 
Company had a risk of $5,000 in the boat; 
and that the wbole amount of insurance in 
that and other companies was $12,000; the as- 
sumed value of the boat being $18,000. By 
the terms of the policies the insurers reserved 
the right to repair the boat in case of acci- 
dent or damage, and they were liable to the 
owners in the proportion that $12,000 bears 
to $18,000. The charge of the wrecking com- 
pany, as already stated, was $4,000; and 
upon an adjustment made on that basis, the 
sum for which the insurers were liable was 
$3,O00. The president of the wrecking com- 
pany testifies that this amount was paid by 
the insurance companies, and was in fuU dis- 
charge of their liability for raising the boat. 
I can have no hesitation, therefore, in holding 
that the claim of the Eureka Insurance Com- 
pany is established by the evidence, and is 
a lien on the boat, ranking in privilege next 
to the salvage claim of the Missom*i Wreck- 
ing Company, This lien rests on the footing 
of money loaned or advanced for repau's to 
the boat without which it would have been 
of little value, and could not possibly have 
prosecuted its business. The money so ad- 
vanced and applied may be supposed, there- 
fore, to have inured to the benefit of prior 
lien-holders. And according to the doctrine 
distinctly asserted by Di'. Lushington, in the 



case of The AUne, 1 W. Rob. Adm. 110, 120, 
the persons makmg such advances have a 
priority, to the extent of the repairs made, 
over all other lien-holders. But the case be- 
fore me does not call for a more extended 
exposition of this principle. 

The remaining questions ai-ising in the ease 
will now be disposed of. And here, I may 
remark, there is no eontrorersy as to the 
claims for wages, and of material-men, ac- 
cruing after the boat was raised and repah-ed. 
These claims are satisfactorily proved, and 
will have the same rank of privilege, in tlie 
distribution of the fund in the registx-y, as the 
claim of the Em*eka Insurance Company. 
The claims thus having a priority of lien be- 
ing satisfied, there will still be a remnant in 
the registry to be apportioned to other claim- 
ants. Of tiiese, the claims for wages earned 
before the accident to the boat will stand 
next in the order of privilege, and will be^ 
paid in full, if the fund is sufficient for that 
purpose. If not, there will be a pro rata 
application of the balance of the fund. If, 
after satisfying the liens in the order stated, 
there should be a balance In the registrj', it 
will be applied pro rata to the material-men, 
whose claims import a maritime lien. In 
this class are included the claims for stores, 
supplies, etc., fm-nished at St. Louis, Cairo, 
Louisville, and Pittsbm-g. The Port Wayne 
being a foreign boat as to these places, the 
claimants have an undoubted maritime lien. 
But claims originating at Cincinnati, being 
the home port of the boat do not imply a 
lien, and must be rejected. The proctor, rep- 
resenting these claims, strenuously Insists 
that Cincinnati is not the bome port of the 
boat, and that the claimants therefore have 
a lien. It is ti-ue a majority of the owners 
resided at Pittsburg, but the ownex's of six- 
sixteenths -were residents of the state of 
Ohio, one of whom was the managing owner. 
The boat was enrolled at Cincinnati as of that 
.place; and this affords, prima facie, the pre- 
sumption that this was its home port This 
presumption may be rebutted by evidence 
that all the owners notoriously resided else- 
whei'e. But the evidence establishes the fact 
that a part of the owners, including the man- 
aging owner, resided in Ohio. The act of 
congress requires the enrollment to be made 
in the district "at or neai-est" to which the 
owner or ship's husband usually resides. 
The managing owner, in the case of western 
steamboats, answers substantially to the 
ship's husband as used in the act of con- 
gi*ess; and, as in this case, his i-esidence was 
at Cincumati, the em*ollment of the Fort 
Wayne was properly made there, and that 
must be regarded as the home port Newb. 
Adm. 176 [Dudley v. The Superior, Case No. 
4^115];.! Pars. Mar. Law, 32 et seq. 

The only remaining claim is that of Pulton 
& Son, being an original bill for building the 
Port Wayne, at Pittsbmrg, As it is very 
clear that the fund in the registry will be 
-exhausted in payment of the claims which 
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liave priority over this, it caa be of no im- 
portance to tliese claimants, wlieQier theirs 
is allowed or rejected. It may be proper to 
state, liowever, that it is now the established 
law in this coimtry that building debts do 
,not constitute a maritime lien. In the case of 
the People's Ferry Co. v. Beers, 20 How. [61 
U. S.] 303, the supreme court of the United 
.States decide, that "the admiralty jm*isdic- 
tion of the courts of the United States does 
not extend to cases where a lien is claimed 
by the builders of a vessel for work done andi 
materials found in its cousti-uction." The 
ruling of that com't is decisive of the claim in 
question. It proceeds on the theory that 
building debts are contracted on the personal 
^•edit of the ownei*, and do not, therefore, 
•create a maritime lien. This result is not af- 
fected by the fact that these debts are de- 
•clared to be liens by a statute of the state 
•of Pennsylvania, within which state the Fort 
"Wayne was built. Conceding it to be within 
the jurisdiction of the admiralty courts of 
the Union to enforce local liens under state 
laws, it is clear tliat state legislation cannot 
«upei'sede or displace liens existing under 
the general maritime law. A decree may be 
■drawn providing for the application of the 
fund in the registry in the order of priority, 
and on the principles indicated by the court. 
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Case "No. 3,013. 

COLLINS T. GKAY et al. 

[8 Blatchf. 483; ^ 4 N. B. R. 631.] 

'Circuit Court, N. D. New York. June 20, 18T1. 

PJlEFEKE^'CE Br Ba:ikruft — Recovekt -ry As- 
signee. 

1. A preference to a creditor, to be void un- 
■dter either the 35th or the 39th section of the 
bankruptcy act [of 1867 (14 Stat. 534, 536)], 
must be made within four months before the 
filing of the petition in banliruptcr, 

2. The general language of the 39th section 
in regard to the recovering back property by 
the assignee, must be construed in connection 
with the specific language of the 35th section, 
prescribing a four monOis' limitation to pro- 
ceedings in respect to preferences to creditors; 
and there is, in fact, no inconsistency between 
them. 

3. Under the circumstances of this case, the 
"bill filed by the assignee in bankruptcy was dis- 
jnissed, without costs, 

[Cited in Cookingham v. Ferguson, Case No. 
3,182.] 

[In equity. Bill by George E, Collins, as- 
■signee in bankruptcy of Frank B. Gray, 
against Justus Gray and the said Frank E. 
Gray to set aside transfers by the bank- 
rupt alleged to be in fraud of the bankrupt 
act] 

William C. Ruger, for plaintiff. 
Silas L. Snyder, for defendants. 



* [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



(Case No. 3,013) COLLINS. 

WOODRUFF, Circuit Judge. If the trans- 
fers sought to be set aside by the bill in this 
suit, which were made by the banki'upt ta 
his father Justus Gray, were made with in- 
tent to hinder, defraud or delay the creditors 
of the latter, or with a view to prevent the 
application of the property transfeired to 
the payment of his debts, or its coming to the 
possession of an assignee in bankruptcy for 
distribution to his creditors, or if such ti-ans- 
fers were fraudulent as against creditors, 
upon the general principles governing the 
subject, then fhe assignee would be entitledi 
to have the transfers declared void, and to< 
recover the property from the defendant Jus- 
tus Gray. But the proofs fail to satisfy me; 
that the transfers were so made, or were, ta 
that sense, fraudulent. 

It is in some doubt, upon the proofs, wheth- 
er, at the time when the ti-ansfers were 
made, Frank E. Gray, the bankrupt, be^ 
lieved, or had reason to believe, he was in- 
solvent, and in still greater doubt, whether 
the father, Justus Gray, or his agent in the 
transaction, Martin S. Gray, either knew 
or believed, or had reasonable cause to be- 
lieve, that Frank was insolvent at that time, 
and that the transfers were made in fraud 
of the provisions of the bankrupt act. Up- 
on aU the proofs, however, I should feel com- 
pelled to infer, that, at that time, they all 
acted under an apprehension that the money 
due to the father Justus Gray was insecm-e, 
and that, unless its recovery was secm-ed by 
some transfer of property or security there- 
on, there was danger that it would be lost. 
This danger arose from the evident failure 
of Franlc to manage his affairs successfully, 
and the evidence that his debts were increas- 
ing, and that he was in want of more money 
to carry on his business. Belief of this made 
the father and his agent imwiUing- to lend 
Frank more money, and created a desire to> 
secure what was then due. 

But, assuming that Frank was, in fact, in- 
solvent, and that his father and brother had 
reasonable cause so to believe, I think the 
proof fails to show that, they acted dishon- 
estly in the matter, or that there was any 
design, pm'pose or intent^ except to secure, 
payment of what was justly due. Transacr 
lions of this sort between near relatives are 
to be closely scrutinized, because it is among 
relatives that arrangements ai-e more fre- 
quently made to cover up and conceal prop* 
ei'ty for the future benefit of insolvent debt- 
ors, or their families. Nevertheless, rela- 
tionship of the parties is not, per se, evidence 
of fraud, nor should the kind and liberal 
treatment of a son by a father deprive the 
latter of a just view of his actual rights. 
The most favorable view to the plaintiff 
which, I think, can be justly- taken of the 
transaction in question, is, that, the father 
having, from time to time, assisted his son^, 
and finding that he did not appear to pros- 
per, but was applying for stiE more money, 
became desirous of securing what was due. 



COLLINS (GREEN v.) 



£6 Fed. Gas. page 126]. 



and tlie transfers in question were made and 
accepted in satisfaction of the then actual in- 
debtedness. In view of the right to occupy 
the hotel for one year thereafter, "without 
paying rent, the consideration of the trans- 
fer was not inadequate, so as to raise any 
presumption of want of entire good faith. 

Taldng the transaction as a giving of pref- 
a*ence to the father as a creditor, while the 
debtor was insolvent, or in contemplation 
of insolvency, and assuming that the father 
had reasonable cause to believe that his son 
was insolvent, the case exhibits no features 
but those described in the first clause of sec- 
tion 35 of the bankrupt act. By that clause, 
if such a transaction be made within four 
months before the filing of the petition 
whereon the debtor is declared banki-upt, 
the same is declared void, but not otherwise. 
Although the bankrupt law aims at an equal 
distribution of all the property of a debtor 
among his creditors, from the time he be- 
comes insolvent or contemplates insolvency, 
and is intended to disallow preferences 
given by a debtor to favored creditors, it 
goes no further, when preference alone is 
the subject of complaint, than to avoid such 
as are given within four months before the 
filing of the petition. If, in aU other re- 
spects, the transfer is free from fraud or 
illegality, tlie law allows no attack to be 
made upon it after four months have elapsed. 
On this point, the clause of the 3oth section, 
above referred to, is special and specific; 
and, although, on a cursory perusal, section 
39 seems to give a longer time within which 
to impeach such transfer, I concin* in the de- 
cisions which hold that the 30th section must 
be construed in subordination to the specific 
language of the daiise referred to, which 
defines the precise effect of an honest pref- 
erence given to a creditor by his debtor, 
though insolvent Hubbard v. Allaire Works 
[Case No. 6,814]; Bean v. Brookmire [Id. 
1,168]. To hold that, under the 39th sec- 
tion, a transfer or conveyance giving a pref- 
erence to a creditor is void, if made with- 
in six months before petition filed, and thei-e- 
upon the assignee may recover back the 
properiy, is to render the specific provisions 
of the first clause of the 35th section wholly 
nugatory and inopa-ative. It is the duty of 
the com"t to so construe a statute that every 
part of it may have effect, if that can be 
done. There is, in fact, no necessary incon- 
sistency between the two. The 39th section 
defines and declares the various acts which 
shall be deemed "acts of bankruptcy," and 
among them, the giving, by an insolvent 
debtor, of a preference to his creditor; and it 
authorizes an adjudication declaring one who 
is guilty of any one of the several acts a 
bankrupt, if the petition is filed within six 
months after the commission of the act It 
is to this precise point that the limitation of 
six months in the 39th section is addressed. 
If a creditor seeks a decree adjudging his 



debtor a bankrupt, he must petition therefor 
within six months after the act of bank- 
ruptcy is committed; and the act of bank- 
ruptcy alleged may be any one of the nu- 
merous causes specified in the section. So 
far, there is nothing whatever inconsistent 
with the 35th section; for, whether the act 
of bankruptcy be absconding with intent to- 
defraud creditors, or conveying property 
with intent to delay, defraud or hinder cred- 
itors, or giving a preference, when insolvent, 
to one or more creditors, in either case, if, 
within six months, a creditor file a petition,, 
the debtor must be decreed a bankrupt. 
This may well be held to be the sole pui-pose- 
for which the six months' limitation is in- 
troduced into this section, namely, to limit 
the time within which creditors must pro- 
ceed upon an alleged act of bankruptcy, by 
filing their petition, if they would obtain a 
compulsoiy decree. They must file their 
petition within six months after the act. 

The residue of the section does not, in> 
terms, carry the six months into its opera- 
tion. Tine, if the debtor is decreed bank- 
rupt, the assignee may recover back the 
money, or other property, paid, conveyed, 
&c., contrary to this act; but, conveyed 
when? or paid when? Suppose the act of 
bankruptcy alleged in the petition, and on 
which the debtor is adjudged bankrupt, is a 
fraudulent suspension of payment for more 
than fourteen days— how far back can the 
assignee go to avoid transfers of property 
intended to give a preference in contempla- 
tion of insolvency? The answer to this ques- 
tion cannot be found in the previous clause- 
of the section. It must be sought in the 35th 
section; and, by that section, preferences- 
given to creditors by insolvent debtors with- 
in four months before the filing of the peti- 
tion are void, and the property may be re- 
covered back. The concluding sentence of 
section 39 is to be read and understood with 
reference to the previous provisions of the 
act, and will, therefore, be construed, in the- 
particular now in question, just as it would 
if the words, "subject to the limitations and 
provisions of the thirty-fifth section," had 
been added thereto or inserted therein. In 
this view, the two sections are in entire har- 
mony; and it is the duty of the com-t not to- 
construe the latter as an abrogation of th& 
former, when they can be so harmonized. 
The bill of complaint herein must be dis- 
missed. But the circumstances of the case, 
the somewhat uncertain import of the pro- 
visions of the statute, and the doubt of the 
bona fides of the transactions, arising from 
the proceedings supplementary to execution 
and the examination before the register, 
made it reasonable that the assignee should 
file the bill, and the dismissal thereof should 
be without costs to eitha: party. 
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Case No. 3,014. 

COLLINS V. HATHAWAY et al. 

[OIc. 176.]^ 

Distriet Court, S. D. New York. July, 1845. 

Joint Actios pob Seamen's Wages — Costs— 
Tasation— Ke-Taxatiox. 

1. The act of congress of June 20, 1790 [1 
Stat. 133], in relation to seamen's wages, does 
not compel all the seamen suing in personam 
for wages earned on the same voyage, to unite 
in the action. 

2. The peremptory provision in the act applies 
only to cases in rem. But the policy of the 
statute embraces suits in personam, and this 
court encourages joint actions to be prosecuted 
in that case also. 

3. Costs are technically awarded to parties, 
but substantially they belong to the proctor to 
the suit, and the court will uphold his right to 
them against acts of the principal to his preju- 
dice. 

4. Where several seamen unite in an action 
in personam to recover wages, all of whom, ex- 
cept one, obtain decrees for ^50 and over, 
which are appealed to the circuit court, and a 
decree is rendered in favor of the other libel- 
lant for less than §50, he can tax full costs in 
his own name, and perfect and enforce, by exe- 
cution, his decree for wages and costs. The 
causes of action and the final decree are all 
separate, and the remedy is as in a separate 
action. 

[Cited in Aiken v. Smith, 6 0. 0. A. 414, 57 
Fed. 425.] 

5. The rule relieving seamen from stipulations 
for costs produces no unreasonable inequality 
as against ship-owners. 

6. An irregularity in the taxation of costs 
may be corrected by the court, on motion, aft- 
er final decree rendered. 

7. The practice is liberal in allowing a re- 
taxation of costs, where, by mistake, misappre- 
hension or other casualty, a party failed op- 
posing the original tasation, particularly where 
the costs claimed are large. 

pCn admiralty. Libel by James Collins 
against Francis Hathaway and others for 
wages.] 

Burr & Benedict, for libellant 
D. Lord, Jr., for respondents. 

BETTS, District Judge. This case has 
been reserved a considerable time since the 
hearing, in order to ascertain whether the 
points involved in it have been before con- 
sidered and decided in this court, and also 
to await an opportunity to confer with the 
circuit judge upon the question of practice 
common to both courts, which composes the 
gravamen of this application. No decision 
is produced bearing upon the question, and 
the continuing absence of the circuit judge 
will delay a conference with him on the point 
of practice for several months. At the re- 
quest of the proctors of the respective par- 
ties, judgment will therefore be no longer 
suspended. 

The libel was filed by several of the crew 
of the bark Florida, for wages. On the final 
hearing, wages were decreed the several 

* [Reported by Edward R. Olcott, Esq.] 



Ubellants in distinct and different siuns. The 
present libellant was awarded less than $50; 
and that decision not being appealable, the- 
decree in his favor became final. His co- 
libellants each recovered above the sum of $50^ 
and it appears, apud acta, that the respond- 
ents have appealed from that portion of the 
decree, and that the appeal is now pending in 
the court above. This libellant proceeded 
to perfect the decree in his favor. He made 
up a bill of costs, which embraced all the- 
charges incuri'ed in the joint action of him- 
self and co-libellants, and had it formally 
taxed. Execution has since been issued tO' 
collect those costs, together with the amount 
of wages decreed to him. The respondents, 
by this motion, apply to the court to set the 
proceedings aside, because the taxation of 
entire costs was unauthorized and irregular^ 
or that a re-taxation or appeal from the one 
made, if that was regular, may be granted 
them; but the motion rests more especially 
on the objection that a single libellant is not 
entitled to recover to himself individually the 
entire costs accruing in a suit of which he was- 
only one of several promovents. The as- 
sumption that parties obtain, personally, the 
costs awarded on the decision of a suit in 
prosecution, is essentially erroneous. It is- 
so only theoretically. The general decree 
gives the costs nominally to a party in the 
action, but in -reality nothing passes by it 
into his hands, beyond the reimbursement 
of witnesses' fees, or adrances actually made 
by him to other ends than the payment of 
his proctors' and advocates' fees. The tax- 
ed costs belong to them, and their rights- 
thereto will be protected by the court 
against the exercise of any authority over 
them by the party himself to their prejudice^ 
The bill of costs taxed in this case includes- 
nothing which is payable to the libellant 
personally. It consists of proctors' fees, 
witnesses' fees and charges by oflicers of the 
com-t. These accrued, and were necessary 
alilte for one as for all the suitors, and are 
incurred to the same amount, whether the 
recovery is fifty dollars alone or above that 
snm. 

The facts upon which the action was main- 
tained in this case were common to. all the 
libellants, and were supported by the same 
testimony. The evidence in bar of the action 
was also the same against all the libellants. 
The diversity of proof, so far as there was- 
a difCerenee, related mainly to the defence,, 
going to show that each libellant could not 
claim an equal amoimt of wages. But on 
the defence, alike as with the demand, the 
material inquiry was into the facts attend- 
ing the wreck of the vessel, and whether 
those facts secured the libellants their wages, 
notwithstanding the loss of the ship. This 
party has, in the judgment of the court, 
maintained his right of action on the merits, 
and showed an unpaid amount of wages- 
earned, for which he obtained a decree, and 
nothing brought forward on the part of the 
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respondents on this motion shows that if 
the suit had been in the sole name of the 
libellant, the items of legal charge would be 
at all different Act Cong. 1790, e. 56, § 
6 [1 Stat. 133], imposes the necessity on the 
crew to xmite in an action against a vessel 
for the wages of a common voyage; but no 
individual seaman would be placed in a 
worse condition, in complying with that law 
of prosecution, than if he sued separately. 
He in no respects stands responsible for the 
right of his associates to recover, nor is the 
decree joint in case all recover, and each 
exactly the like sum. Notwithstanding such 
blending of parties, the judgment of the court 
is for or against each as an independent 
suitor. That regulation of actions does not 
in terms include suits brought by seamen for 
wages against the master or owner of a 
vessel. They may, undoubtedly, then exer- 
cise their common law right, and each sue 
for himself. They are, however, within the 
fair policy of the act, and this court, to se- 
cure simplicity and expedition in this class 
of actions, and avoid expense, encom-ages 
the jimction of the crew, alike in suits in 
personam and in rem. Had the libellant 
brought his separate action in tliis instance, 
he would, as the common incident to the re- 
covery of wages, also be entitled to full tax- 
able costs. The act of congress would oper- 
ate oppx'essively upon a seaman, if under it 
he is compelled to stand the risk of the right 
of action of those with whom he is associat- 
ed, and thus be deprived of costs, or expos- 
ed to be charged with costs, on their being 
defeated. And the com-se of the court sanc- 
tioning this junction of causes of action, 
might, in such cases, become more injm-ious 
to them than if they sued as individual par- 
iies. By protecting, in this manner, the sea- 
men who are successful in their portion of 
the suits, those proceeded against may also 
have their rights substantially preserved; be- 
cause those libeUants defeated on the hear- 
ing, or whose decrees may thereafter be re- 
versed on appeal, may, at the discretion of 
the comrt, be compelled to satisfy the costs 
created against the adversary parties. Such 
compensatory costs is the only indemnity 
provided by law for litigant parties against 
each other, when one establishes no right of 
action or sufficient defence. This is in con- 
sonance with the ride at law, where no ap- 
portionment of costs is made in case of sev- 
eral prosecutors, some of whom obtain judg- 
ments, and others have judgments rendered 
against them. The successful pai'ty on each 
side recovei's full costs against his adversary. 
2 Rev. St. 616, § 18; 3 Wend. 326. 

It is urged that the rule of court permit- 
ting seamen to sue for wages without tiling 
stipulations for costs (rule 45) supplies nc 
reciprocity to ship-owners, as they are com- 
pelled to contest unfounded claims put in 
prosecution by transient and irresponsible 
persons, without any indemnity by costs 
where such actions are defeated, and that 



because of such disfavor to ship-owners and 
masters in defence of those actions, the court, 
in allotting costs, should confine the allow- 
ance to the strictest share of each sailor, in 
the general biU of costs. I think there would 
be no difficulty in vindicating the provisions 
of the rule on general principles, and in 
showing that the preponderance of privileges 
in the matter of wages between the two 
classes, lies heavily against seamen and in 
favor of masters and owners. In case o^ the 
capture or total loss of the ship on the voy- 
age, the mariner loses all wages (Abb. Shipp. 
457), though the owner may cover wages in 
his policy on freight as part of the cost of 
earning it (3 Kent, Comm. 269, 271; 1 Phil. 
Ins. 316), and thus receive and pocket the 
entire amount. And the circuit court, in 
this district, has decided that in cases of 
abandonment by the owners for a technical 
total loss, although the ship and her cai'go 
was navigated to port after her injiury, yet 
the crew had lost their wages. The post- 
ponement of the payment of wages to ten 
days after the unlading of the vessel, and 
compelling a seaman, after the voyage is 
fully ended, to summon the master or own- 
ers, and prove a balance due him, before he 
is allowed to institute an action for its re- 
covery, are all privileges protective to the 
merchant solely, and in derogation of the 
common law rights of sailors. The exemp- 
tion in this court of seamen from giving se- 
cm'ity for costs is but a slight boon in com- 
parison with the material privileges accord- 
ed owners of ships as against them, without 
including, in the enumeration, the abrupt 
confiscation of their earnings on the longest 
voyages, for a needless absence of 48 hours 
from their ship. The slender relief afforded 
by the rule is not peculiar to this court. 
It is sanctioned by the highest English au- 
thority (1 Hagg. Adm. 220), and is believed to 
be in consonance with the usage of admiral- 
ty courts in the United States (Dunl, Adm. 
Pr. 102, 303). I think, therefore, the libel- 
lant in this case is entitled to full costs of 
suit, without regard to the possible disposi- 
tion of the case in respect to his co-libellants. 
The respondents may be reimbm-sed the pay- 
ment in case the decree against them is re- 
versed by the appellate com-t, by costs 
awarded them therein, if that coiurt considers 
them equitably entitled to costs; and that 
court can also give adequate relief to the 
seamen who are separated from the joint ac- 
tion, by awarding them an indemnity in 
costs in that court. 

The court cannot speculate upon a proba- 
ble reversal in the circuit com*t of the prin- 
ciples of law or their application, which gov- 
erned the decision of this court in favor of 
the libellant. That decision must stand as 
the law of the case until disaffirmed by the 
appellate court. If such reversal occurs, it 
does not follow but that the libellants may 
even there be awarded costs, for if an equi- 
table and probable cause of action existed in 
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tlieir favor, the court above may secure them 
their costs, although they fail in. recovering 
wages. Dunl. Adm. Pr. 152. Moreover, an 
inferior court ought not to stay its hand in 
administering what it regards the law of a 
case, under apprehension that a superior tri- 
bunal may hold a different oi)inion upon it. 
There is nothing extraordinary in a cause 
experiencing alternations of affirmances and 
disaffirmances during its progi-ess before tri- 
bunals of different grades. Nor is it at all 
without precedent, that solemn adjudications 
of courts of last resort are recalled, modified 
or annulled by their own subseciuent action. 
The proctor of the respondents alleges that 
the taxation of costs in his absence on the 
part of the libellant was irregulai-; or if the 
proctors of the libellant were justified in 
their practice, he lost his opportunity of re- 
newing his objections to the charges, from 
misapprehending the times of hearing before 
the taxing officer, and also in being misun- 
derstood by the taxing officer as to the reser- 
vation of his right of appeal. The proctors 
of the libellant put in a contradictory state- 
ment of facts touching the mistakes or mis- 
apprehensions set up on the other side, and 
insist their practice was regular; but irre- 
spective of the question of strict regularity, 
the usage of the court is, whenever colora- 
ble grounds are shown for revision of taxa- 
tion, to give to the parties interested an 
opportunity for review by re-taxation, al- 
though they may 'not, on their part, have 
scrupulously pxnrsued the accustomed course 
of practice. The bill taxed in this case is 
large in amount, being $434.88, exclusive of 
clerk's charges, and the respondents ought 
not to be concluded from relief in the mat- 
ter, even if laches may be imputed to their 
proctor, since the libellant is in no way preju- 
diced by the lapse of time. 

The court is not disp'osed to infer any un- 
necessary delay or neglect in applying for a 
re-taxation,, but considers the proctor acted 
in good faith, under the persuasion that he 
might have the bill of costs legally adjusted 
ivhenever the libellant should seek to collect 
it. It is accordingly du:ected, that the re- 
spondents may, at their election, take out an 
order for the re-taxation of the costs before 
the proper taxing officer, or accept the pro- 
posal of the libellant's proctors if renewed, 
to have the items objected to on the taxa- 
tion and noted at the time by the taxing offi- 
cer as appealed from, deducted from the bill. 
In case of such arrangement, the bill to be 
deemed taxed at the amount left after such 
deductions. But in case a re-taxation is had, 
each party will possess the usual right of ap- 
peal therefrom. The respondents, if they pro- 
ceed to a new taxation, must give notice to 
the libellant's proctors of the time and place, 
and pay the costs thereof. 
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COLLINS et al. v. HOOD. 

[4 McLean, 186.] ^ 

Circuit Court, D. Ohio. July Term, 1846. 

Transfer op Assets op Insolvent FiRsr to In- 
dividual MEMBEIi — DiSTKIBUTION OP PaUTNEH- 

smp Assets in Bankruptcy. 

1. Equity will not sustain an agreement be- 
tween partners, if the firm be at the time in- 
solvent, by which the whole property and ef- 
fects of the firm, are transferred to one mem- 
ber; the effect being to defeat the equitable 
preference of the firm creditors, and to give the 
separate creditors of the partner accepting such 
transfer, a preference to the creditors of .the 
company. 

[Cited in He May, Case No. 9,328; Johnston 
V. Straus, 26 Fed. 63.] 

2. The provisions of the fourteenth section of 
the late bankrupt law [5 Stat. 448] directing 
the mode of settlement and distribution of es- 
tates in bankruptcy, in cases of partnerships, 
are in affirmance of the principles on which 
courts of equity proceed in the adjustment of 
the rights of a creditor of a firm, and the sepa- 
rate creditor of each partner. 

[Cited in Mead v. National Bank of Favette- 
ville. Case No. 9,366; Re Johnson, Id. 
7,369.] 

3. The creditors of a firm are entitled to the 
preference of having their debts paid out of the 
partnership funds, before the private creditors 
of any of the partners. 

4. The sale and transfer of the partnership 
property and effects to one partner in the case 
before the court, is condemned by the second 
section of the late bankrupt law, as made in 
contemplation of bankruptcy, and with a view 
to a preft'rence of the separate creditors of the 
individual members of the firm, to the prejudice 
of the creditors of the firm. 

In equity. 

Mr. Hunter, for plaintiffs, 
air. , for defendant 

LEAYITT, Disti'ict Judge. This is a con- 
troversy between the complainants, as cred- 
itors of the late firm of Wing «fc Lamb, and 
the creditors of the individual members of 
that firm. Th^ biE charges, that a cerfaiin 
agreement executed by the members of said 
firm, the 22d of April, 1842, providing for the 
dissolution of the firm, and by which, all the 
partnership property and effects were trans- 
ferred to Wing, as a purchaser, is fraudulent 
and void as to the creditors of the firm. The- 
prayer of the bill is, that said agreement m;iy 
be annulled, and the rights of the different 
classes of creditors settled, as if no su.-h 
agreement had been made. 

The facts Tvhich it will be material to no- 
tice, as bearmg on the points presented for 
the decision of the com-t, are briefly as fol- 
lows: WiBiam Wing and . William Lamb, 
for some years prior to the said 22d of April, 
1842,. had been associated in business ns 
mercantile co-partners, and at that time, the 
firm bemg greatly embarrassed, if not ac- 
tually insolvent they entered into the agi-oi^ 
ment before noticed. By this agi-eemcr.t 
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in consideration of all the partnersliip prop- 
erty and effects transferred to Mm, Wing 
agreed to pay Ms partner the amount of 
capital invested by Mm in the concern, be- 
ing $6,905 13; and also, the sum of $2,200, 
for his share of the profits; and, moreover, 
to pay all the firm debts, and to indemnify 
Lamb, on account of Ms liability for such 
debts. In the month of Decemlier next after 
this agreement of dissolution, Wing filed Ms 
petition in bankruptcy; and some weeks 
after, Lamb filed a petition for the same 
pm-pose. By the decree of the proper court, 
they were severally discharged under the 
late bankrupt law; and Thomas Hood, who 
is made a defendant in the bill, was ap- 
pointed assignee for each. The assignee has 
taken charge of their property and effects, 
and has collected and paid into court about 
?4,000, leaving a large amount yet to be col- 
lected and paid over. 

It is insisted by the complainants, that the 
agreement between these partners is fraudu- 
lent and void, and could not operate as a 
valid transfer of the property and effects of 
the firm to Wing. And the comrt is asked to 
decree accordingly, and that the rights of the 
different classes of creditors may be settled, 
as if no such agreement had been made. 
There can be no doubt as to the principle on 
wMch the rights of the creditors of the firm, 
and the creditors of the individual partners 
woxdd have been setiied, if the partnership 
had continued till dissolved by the applica- 
tions of its members for relief imder the 
banlvrupt law, then in force. The 14th sec- 
tion of that law would have controlled the 
distribution of the proceeds of the property 
and effects of the firm, and that of the in- 
dividual members of the firm. This section 
authorizes the creditors of the firm, and the 
separate creditors of each partner, to prove 
their debts, and directs the assignee to keep 
separate accounts of the joint stock or prop- 
erty of the company, and of the separate 
estate of each member thereof. And it pro* 
vides, that "after deducting out of the whole 
amount received by such assignees, the whole 
of the expenses and disbursements paid by 
them, the nett proceeds of the joint stock 
shaU be appropriated to pay the creditors of 
the company, and the nett proceeds of the 
separate estate of each partner shall be ap- 
propriated to pay his separate creditors." 
It is fm-ther declared, that if there is any 
sm-plus, after satisfying one or the other 
class of creditors, that surplus shall be ap- 
plied to the satisfaction of the class in regard 
to which there is a difficulty. These pro- 
visions of the fourteenth section of the bank- 
rupt act [5 Stat. 448] are in affirmance of the 
principles on which comrts of equity have 
uniformly proceeded, in the adjustment of 
the conflicting rights of the creditors of a 
firm, and the separate creditors of each part- 
ner. That the creditors of a firm are en- 
titled to the preference of having their debts 
paid out of the partnership funds, before the 



private creditors of either of the partners, is 
a doctrine well settled by comrts of chan- 
cery. 1 Story, Eq. Jur. § 675. And any 
transfer or sale of the property and effects 
of a firm, which defeats and destroys the 
preference, can not be sustained in equity. 
That such is the effect of the agreement be- 
tween Wing and Lamb, admits of no doubt. 
It transfers the entire property to Wing; 
maMng him the owner in his individual 
right, and thus prejudicing the rights of the 
creditors of the firm. It withdraws from 
them, and places beyond their reach, the 
properly and means to which they have a 
just right to look for payment; and, if oper- 
ative, causes such property and means to 
enure to the benefit of those who have no 
claim, in equity, beyond the sm:plus, if any, 
after the payment of the partnership debts. 
That the firm of Wing & Lamb, if not in- 
solvent at the time of the execution of this 
agreement, was in a condition of great em- 
barrassment, seems not to admit of a doubt. 
It is true, the master, in Ms report, arrives 
at the conclusion that Wing had a surplus 
of assets, beyond his debts, of about §10,000. 
But in this estimate, as the court under- 
stand it, no deduction is made fcom the value 
of the stock in trade transferred to Wing, 
for the amount of nearly $7,000, which he 
had agreed to pay the retirMg partner for h*s 
interest in the stock, and the sum of $2,20;> 
to be paid to him for his share of the profits 
of the concern. These sums deducted, there 
would still be a nominal surplus of upward 
of $1,000; but when it is considered that of 
the entire assets of the firm, including the in- 
dividual property of Wing, the sum of about 
$16,000 is made up of outstanding claims due 
the firm, and necessarily subject to large de- 
ductions for imcoUectible debts, the solvency 
of liie partner Wing, and his ability to meet 
the claims against the firm, are more than 
questionable. In addition to this, it may be 
noticed, as a further evidence of the em- 
barrassment of the partner Wing, that he was 
liable, as a member of the previously existing 
firm of Wing, Ruffner & Co., for a debt 
of about $11,000, which is not taken into 
the account by the master, but must be re- 
garded as affecting the pecuniary standing of 
the firm at the time of the agreement of dis- ' 
solution. The witness Black, who has been 
examined touching the affairs of the firm, 
and who had been a derk in the employ of 
Wing & Lamb for two years previous to the 
dissolution, expresses tie opinion that the 
firm would have been able to pay its lia- 
bilities, if time had been allowed them for 
that pinpose. This is equivalent to an ad- 
mission of the serious embarrassment of the 
company, and in one aspect, of its insolvency. 
This witness states, that during its existence, 
eastern debts at maturity, and when pay- 
ment was urged, were not paid; and that 
it is within his knowledge that some of these 
debts have never been satisfied. 
It may be noticed, as a fact warranting the 
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inference of the insolvency of this firm, if 
not of a design fraudulently to defeat the just 
rights of creditors, that a few days after the 
date of the agreement referred to, Wing sold 
and ti'ansferred to Blact, who appears to 
have been without means, the entire stoclc in 
trade; and the business was for some time 
carried on in the name of Black, but as ap- 
pears from his own admission, really for the 
benefit of Wing. This arrangement contin- 
ued till within a few days prior to Wing's ap- 
plication in bankruptcy, when Black sru^ren- 
dered and transferred the property and effects 
to Wing. There is no explanation of this 
transaction, redeeming it fi-om the suspicion 
which the facts so fully warrant It seems 
to admit of no other construction, than that 
Wing, imder the pressure of his embaixasff- 
ments, made the pretended transfer to Black, 
with a view to defeat his creditors in their 
efforts to enforce the collection of their debts. 
The property thus transferred by Black to 
Wing, on the eve of his application in bank- 
ruptcy, was entered on his schedule of prop- 
erty and effects, as owned by him. 

These considerations, in connection with 
the fact that in the autumn following the date 
of the agreement of dissolution, both Wing 
and Lamb filed applications in bankruptcy, 
and thus made the most solemn admission of 
hopeless insolvency, leave little doubt in the 
mind of the court, that at the date of the 
agreement, they were involved in difficulties 
from wliich they could have no hope of extri- 
cation. 

Although, on the well settled principles of 
equity, for reasons already stated, the sale 
and transfer to Wing can not be sustained, 
it may not be improper to notice that it is 
clearly condemned by the second section of 
the bankrupt law; and that the present con- 
troversy between these parties is so far con- 
nected with a proceeding imder that law, as 
to bring the transaction in question within 
its scope and operation, there is no room to 
doubt. By the second section of the act, all 
payments, transfers, etc., made when the 
party was in a state of insolvency, and which, 
in their operation, give a preference to par- 
ticular creditors, fall within its prohibition; 
and, by a well settled construction, are regard- 
ed as made in contemplation of banlcruptcy, 
and as possessing no validity. The transfer 
of the property and effects Of the firm to 
Wing, under lie agreement of the 22d of 
April, 1842, is clearly within the letter and 
the spirit of this section. It was made in con- 
templation of bankruptcy, and in its effect, 
gave a fraudulent preference to the separate 
creditors of the individual members of the 
firm, over the creditors of the firm, thus ben- 
efiting the one class, to the prejudice of the 
other. Such being the views of the com-t, 
they decree the cancelment of the articles of 
dissolution, and direct that the distribution 
of the proceeds of the partnership property 
and effects be made as if no such disso- 
lution had taken place. And if, in carrying 



out the principles of this decree, a further 
reference to a master is necessary, that ob- 
ject may be embraced in the decree drawn 
by counsel. 
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COLLINS V. JOHNSON. 

CSempst 279.]* 

Superior Court, I>. Arkansas. July, 1835. 

Actios of Debt on Account— Waiver of Tort 
— Evidence — "Witness — Instkcctions. 

1. An action of debt will lie on an account, 
as well.aff assmnpsifc. 

2. A pa rty m ay-Tvaivg a tort, and sue in debt 
or assumpsit;- when indebitatus assumpsit is^ 
maintainable, debt is also. 

3. Testimony rejected; witness called to ex- 
plain testimony, and instructions to jury,— all 
proper. 

4. The case of Janes v. Buzzard [Case No. 
7,206a] cited and approved. 

Error to Clark county circuit court 
[At law. Action of debt by Balda C. 
Johnson against Moses. Collins.l 
Before JOHNSON and YELL. JJ, 

YELL, Judge, delivered the opinion of the 
court This was an action of debt, brought 
to recover the value of 4,007 pounds of seed 
cotton, delivered by Johnson to Collins to be 
^ned. A demand was made for the cotton, 
and a refusal by Collins, and upon, that re- 
fusal Johnson, the plaintiff in, the court be- 
low, commenced this suit before Isaac Ward, 
a justice of the peace, in an action of debt 
on account. There was a judgment before 
the justice of the peace in favor of the de- 
fendant, CoUins, from which judgment John- 
son prayed an appeal to the Clark circuit 
court; and at the October term of that court, 
1833, Johnson recovered a judgment against 
Collins for the sum of fifty-two dollars and 
fifty-nine cents and costs, to wliich judgment 
this writ of error is prosecuted. 

The plaintiff in error set up various 
grounds to reverse the judgment of the comrt 
below. (1) Because an action of debt will 
not lie to recover the price of cotton delivered 
at a gin, and a refusal to pay or redeliver, 
unless the cotton had been converted to cash, 
when the tort might be waived, and assump- ' 
sit sustained for money had and received to 
plaintiff's use. (2) The court refused to suf- 
fer a witness to state what the defendant 
Collins said or answered, when the demand 
for the cotton was made. (3) The court re- 
fused the witness permission to answer as 
to the solvency of Allen H. Johnson about 
the date of this transaction. (4) The court 
permitted a witness to be recalled and ex- 
amined! after he had been fully examined 
and discharged. (5) Exception to the in- 

* [Reported by Samuel H. Hempstead, Esq.] 
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structions of the court. The first objection 
taken by the counsel for the plaintifiE in er- 
ror presents a comparatively new question in 
this coart for determination. But one ad- 
judication in this court is to be found, to aid 
us in coming to a correct decision. A simi- 
lar point has been settled this term, in the 
case of Janes v. Buzzard [Case No. 7,206b]. 
By reference to the Knglish authorities (1 
Saund. 133; 1 Chit. 94; 1 Torenton, 112) it 
will be found that assumpsit would lie. The 
plaintiff Johnson might have his election to 
waive the tort and sue in assumpsit, and a 
judgment in assumpsit would be a bar to 
any other action, and vice versa if he elect- 
ed to bring a tort or trover. That the ac- 
tion of assumpsit would have been good, 
this court does not feel any doubt Debt 
may be due by contract, either express or 
implied, but it is not essential that the con- 
tract should be specific, or that any particular 
amount be expressed. It may arise on an 
implied contract. The action of debt will 
lie where the sum to be recovered can be 
ascertained; as upon an account stated, or 
for goods sold to the defendant for as much 
as they are worth. Doug. 6. This doctrine 
is sanctioned by Washington, J., in [Hughes 
V. Union Ins. Co. of Baltimore] 8 Wheat. [21 
U. S.] 311, namely, that when indebitatus 
assumpsit is maintainable, debt is also. 3 
Com. Dig. 365. The principles settled by 
such high authority this eom*t is unwilling 
to distui'b. 
.The second exception is for the rejection 
of testimony. In looking into the bill of 
exceptions, we find that the defendant in er- 
ror introduced' Adam Stroud to prove the de- 
mand for the cotton. The witness related 
a partial settlement between plaintiff and de- 
fendant In that connection, plaintiff in er- 
ror asked defendant in error if he had any 
other demands against him; he was an- 
swered that he had a cotton receipt for 4,007 
pounds of cotton, drawn in favor of AUen 
Johnson, and which the plaintiff in error then 
refused to pay. The witness was then asked 
by the counsel for Collins to state all the con- 
versation that took place at the time of the 
demand of the cotton by Collins, which was 
objected to by defendant's counsel, and the 
objection sustained. This court has not been 
able to see any error in the rejection of the 
testimony. Collins could not make himself 
, a witness In his own cause, as was here at- 
tempted, unless some confessions of his h&d 
been introduced, which we are unable to find. 
The whole conversation was not evidence. 
The witness Stroud had mainly testified as 
to the demand and refusal. The refusal to 
pay the cotton when demanded would not 
make the whole conversation evidence, unless 



a part of tiie statement or confessions of Col- 
lins had been related, which made it impor- 
tant that all his statements in that conversa- 
tion should be taken together. The bill of 
exceptions does not present such a state of 
facts as to authorize this court to reverse 
the decision of the eoui-t below on this point. 
The third error assigned is for the rejection 
of testimony as to the solvency of Allen H. 
Johnson about the date of this transaction. 
We are unable to see the relevancy of the 
question. It could not affect the judgment 
between the parties litigant, and this court 
Is not prepared to say there was error iiE re- 
jecting such testimony. The fourth assign- 
ment was for re-examining a witness after 
he had been fully examined and discharged. 
The general principle of law would exclude 
a witness, except as to some new matters, 
and to some point not before examined. By 
reference, however, to the biU of exceptions, 
it will be found that the witness A. H, John- 
son was called to explain some matter in re- 
lation to the cotton receipt referred to in 
Stroud's testimony, which made it important 
and perhaps material to be explained. It 
was drawn out in answer to some statement 
made by Stroud on his examination, and 
which was not examined into in the first ex- 
amination. Under this state of facts, we be- 
lieve there was no error in the examination. 
The fi:f th error assigned is to the instructions 
of the court The jury were told, that "if 
they believed from the evidence that the cot- 
ton in controversy was the same embraced 
in the refeeipt of defendant to Allen H. John- 
son, for 4,007 poimds, they should find for 
the defendant, unless the receipt was given 
and obtained by fraud or mistake; and in 
that event, unless the plaintiff by some act 
of his recognized it, it would be their duty 
to consider the case as if the receipt had 
never been executed." Under that instruc- 
tion and the evidence, the jury found a ver- 
dict for the defendant in error lor the sum 
of fifty-two dollars and fifty-nine cents. 
Nothing is more dear, than that the defend- 
ant in error ought not to recover in this ac- 
tion, if he held the receipt bona fide of AUen 
H. Johnson for the same cotton in contro- 
versy. In that event, he should have com- 
menced his action on the receipt in the name 
of Allen H. Johnson for his use. The other 
proposition is also true, that if they believed 
the receipt was obtained by fraud or mis- 
take, then they were bound to view it as 
a nullity, and find for the plaintiff. There 
were several other errors assigned, which we 
deem not important to notice. We are un- 
able to find in ajiy of the assignments of er- 
ror enough to reverse the judgment of the 
court below. Judgment affirmed. 
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Case Ho. 8,016. 

COIililNS V. mOKERSON. 

[1 Spr. 126.]* 

District Court, D. Massachusetts. Feb., 1846. 

Seamen's Wages— When Payable— Clandestine 
Settlehe^jt— Remedt op Proctor. 

1. A seaman is entitled to his wages imme- 
diately upon his discharge; and if payment be 
refused, he may at once proceed bj; suit in per- 
sonam therefor. 

2, The proctor for the libelant in such suit, 
may have a decree for costs, notwithstanding 
a clandestine settlement with his client. 

In admiralty. This was a libel for wages, 
promoted by Collins, a seaman of the brig 
Bell Marshal, against the owner, Nickerson. 
It appeared that the libellant had demand- 
ed his wages, upon obtaining his discharge, 
four days after the arrival of the vessel in 
port; but the respondent refused to pay him, 
relying upon the statute restricting seamen 
from libejling the vesseJ, until the expiration 
of ten days. On the same day, Collins 
brought this libel against Nickerson, per- 
sonally; and then finding a vessel bound for 
his home in Nova Scotia, and the respondent 
offering to pay his wages, without costs, he 
took them, and gave a discharge, without 
the knowledge of his proctor, or repaying 
his* disbursements. 

F. W. Sawyer, for libellant 
R. Rantoul, Jr., for respondent. 



SPRAGUE, District Judge. The first ques- 
tion is, was this suit brought prematurely? 
In TJie Commerce [Case No. 3,054], I ex- 
pressed the opinion that the statute of 1790 
(2d Sess.) 0. 29, § 6 [1 Stat 133], did not af- 
fect the right of a seaman to proceed in 
pex-sonam for his wages, but only postponed 
his right to process against the vessel/ for 
ten days. I have seen no reason to change 
that opinion. A seaman is entitled to his 
wages immediately upon the completion of 
his service; and if payment be refused, he 
may proceed at once to enforce it by a suit 
in personam. 

The second question, namely, whether a 
proctor who has commenced a suit for a 
seaman, upon a just claim, may proceed in 
it merely for costs, after a clandestine settle- 
ment with his client, has been several times 
decided by this court in the affirmative. The 
Planet [Case No. 11,204]; Brooks v. Snell 
[Id. 1,961]; Angell v. Bennett [Id. 387]. 

Decree for costs against the respondent 

NOTE [from original report]. The subject 
of clandestine settlements with • seamen, has 
been considered in this district, in the cases 
cited in the judgment, and in Purcell v. Lincoln 
[Case No. 11,471] ; and it has often engaged the 
attention of the court, in other districts. The 

* [Reported by F, E. Parker, Esq., assisted by 
Charles Francis Adams, Jr., Esq., and here re- 
printed by permission.] 



Sarah Jane [Id. 12,348]; The Yictory [Id. 16- 
937]; McDonald v. The Cabot [Id. 8,759]; 
Peterson v. "Watson [Id. 11,037]; The Etna [Id. 
4,542]. "In courts of civil law, the parties 
themselves have strictly no authority over the 
cause, after their regular appearance by an 
attorney, or proctor. The attorney, or proctor, 
is so far regarded as the dominus litis, that no 
proceeding can be taken, except by him, or by 
his written consent, until a final decree, or rev- 
ocation of his authority." The Thetis, 2 Adm. 
& Ecc. 365. In our practice, the attorney or 
proctor does not become dominus litis, in the 
full sense of the civil law. Betts, Adm. 10; The 
Araminta. Swab. 81; Story, Ag. § 383; 2 Kent, 
Comm. 641. But in suits for seamen's wages, 
the costs, as well as the wages, are a lien on 
the ship; and there is this further distinction 
between the lien of an attorney and that of a 
proctor, that at law, as costs are dependent on 
the suitor's success, a settlement commonly ex- 
tinguishes the claim for them, unless collusively 
made for the purpose of defeating costs. But 
in chancery, and in the ecclesiastical courts, 
costs are regarded as a distinct equity, and are 
treated as the exclusive right of the proctor, al- 
though nominally granted to the party. Courts 
of admiralty proceed upon analogous principles; 
and in regard to the incidental interests of proc- 
tors, do not consider their power controlled by 
any compromise between the parties, which does 
not appear apud acta. The Victory, ubi supra; 
The Thomas Handford, 2 Hagg. Adm. 41, note; 
The B^ederick, 1 Hagg, Adm. 211. 

A proctor, intending to proceed for costs only, 
must give notice of his intention to the opposing 
party; and if he proceed unnecessarily, or on 
insufiicient grounds, may be personally mulcted 
in costs. The Sarah Jane, ubi supra. 

In Peterson v. Watson, ubi supra, which was 
an action of tort. Judge Betts held, that the 
admiralty court affords a party no peculiar 
remedy in actions of this character, nor is a 
seaman under any peculiar protection; nor does 
he enjoy any peculiar privilege in suits for 
torts. * <= * The question rests upon precise- 
ly the same principles, as if it were to be decid- 
ed in a court of common law, and as if the suit 
had been there settled between the parties, whilst 
in a course of prosecution; leaving the attorney 
to look to his client alone for the costs in- 
curred." But the reason assigned for the privi- 
lege in suits for wages, viz., the double danger 
of the seaman being overreached by the master 
and owners, and the proctor forgotten, or de- 
frauded, by the seaman, would seem as applica- 
ble in other suits as in that; and in many cases 
claims for damage by torts, would seem to be 
as well founded, legal assistance as necessary, 
and the seaman's inability to recompense his 
proctor as absolute, as in claims for wages. 
And see AngeU v. Bennett [Case No. 387]; and 
Purcell V. lincoln [supra]. 



Case No. 3,017. 

COLLINS et al. v. PEEBLES. 

[2 Fish. Pat Cas. 541.] * 

Chrcuit Court, S. D. Ohio. May, 1865. 

Limitation of Action for Infringement op 
Patent— State Legislation. 

1. State statutes can not limit the time with- 
in which actions for the infringement of let- 
ters patent may be brought in the courts of the 
United States. 

2. Congress having failed to legislate upon the 
subject, there is no limitation as to the time 

^ [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 
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Tvithin which suit may be brought to recover 
damages for the infringement of letters patent. 
[Cited in Rich v. Kieketts. Case No. 11,762; 
Anthony v. Carroll, Id. 487; May v. Coun- 
ty of liOgan. 30 Fed. 257.] 

At law. This was an action on the case 
for the infringement of letters patent [No. 
1,396, granted to J. A. Roth, October 31, 
1839] for an "improvement in the construc- 
tion of furnaces extended for seven years 
from October 31, 1853, for a new and useful 
improvement in the construction of fur- 
naces for smelting iron ore." The patent 
expired October 31, 1860, and suit was 
brought against the defendant November 12, 
1864, to recover damages for the unlawful 
use of the improvement dui'ing the lifetime 
of the patent. The declaration was in the 
usual form. 

The defendant [John G. Peebles] filed the 
following pleas: First. The general issue. 
Second. That the several supposed causes of 
action did not accrue at any time within 
four years next before the commencement of 
the suits, etc. Third. That the several" sup- 
posed causes of action did not accrue at any 
time within six years next before the com- 
mencement of the suit, etc. 

The plaintiffs [William Collins, Alfred M. 
Collins, and Isaac Collins, Jr.] demurred to 
the second and third pleas, and the cause 
came on to be heard upon the demurrer. 

The provisions of the Ohio statute for the 
limitation of actions, imder which these pleas 
were framed, were as follows (Code Civ. 
Proc. c. 3, §§ 12, 14, and 15): "Civil actions 
other than for the recovery of real property 
can only be brought within the following 
periods after the cause of action shall have 
accrued: Within six years: An action upon 
a liability created by statute, other than afor- 
feitui*e or penalty. Within four years: An 
action for an injury to the rights of the 
plaintiff, not arising on contract and not 
hereinafter enumerated." The plaintiffs' 
counsel argued that the state statutes of 
limitation did not apply to actions brought 
in the courts of the United States for the 
infringement of letters patent, and cited Act 
Cong. Febniary 3, 1831, § 13 [4 Stat. 439]; 
Parker v. Halloek [Case No. 10,735]; Grier, 
J., Law Dig. p. 108, § 37. 

The defendant's coimsel argued that ac- 
tions upon the case for the infringement of 
letters patent were subject to the statute of 
limitations enacted by the several states for 
the limitation of such actions, or those of 
analogous character, and cited MeCluney v. 
Silliman, 3 Pet. [28 U. S.] 270; Pai-ker v. 
Hawk [Case No. 10,737]. 

S. S. Fisher, for plaintiffs. 
Collins & Herron, for defendant. 

S WAYNE, Circuit Justice. Held: That 
the state statutes could not limit the time 
within which actions for the infringement of 
letters patent might be brought in the courts 
of the United States; that, congress having 



failed to legislate upon this subject, there 
was no limit to the time for bringing such 
actions, and that the demurrer must be sus- 
tained. 
Judgment accordingly. 

NOTE [from original report]. Judge Swayne 
delivered an oral opinion, and discussed the 
question submitted, and the oases quoted by 
counsel, at considerable length, but the words of 
the learned judge have, unfortunately, not been 
preserved. The above report has, however, been 
submitted to him, and has received his approval. 
The ease of Parker v. Halloek [Case No. 10,- 
735], quoted above, is reported only in the fol- 
lowing paragraph from the Pittsburg Gazette, 
of May 22, 1857. The reporter, having been of 
counsel in the case, vouches for the substantial 
accuracy of the report: 

"Zebulon Parker v. S. B. Halloek. Action 
for infringement of a patent right. In this 
case the defendant's counsel insisted that the 
plaintiff was barred by the statute of limita- 
tions: but Judge Grier held that, as no act of 
congress had been passed to meet the case, and 
the law of Pennsylvania did not apply to it, 
there was no statute limiting the time in which 
a suit might be brought for an infringement of 
a patent right. The jury found for the plain- 
tiff, assessijig his damages at §68. Fisher and 
Sweitzer for plaintiff. Selden for defendant." 



COLLINS (RIGGS v.). See Case No. 11,824. 

COLLINS (SEREELL v.). See Cases Nos. 
12,671 and 12,672. 

COLLINS (TBNNY v.). See Case No. 13,833. 

COLLINS (UNITED STATES v.). See Cases 
Nos. 14,83^14,837. 



Case Wo. 3,018. 

COLLINS et al. v. WHEELER et al. 

[1 Spr. 188.]^ 

District Court, D. Massachusetts. June, 1850.' 

Seasien — EsTKA Wages pok Short AtLOWANOE 
—Effect of Recovery op Penalty. 

1. Under the statute of 1790, c 29, § 9 [1 
Stat. 135], if less than the statute quantity of 
all the three articles [water, meat, and bread] 
he put on board, and there be a short allowance 
of all, triple extra wages are given for each 
day. 

[Cited in The Hermon, Case No. 6,411.] 

2. The recovery of such penalty does not nec- 
essarily preclude the seaman from recovering 
damages, also, for a deficiency of other provi- 
sions. 

In admiralty. The libellants were seamen 
of the ship Palmyra, owned by the respond- 
ents, on a voyage from Calcutta to Boston. 
The suit was for short provisions, imder Act 
Cong. 1790, e. 29, § 9 (1 Stat 135). The act 
is as foUows: "Every ship or vessel, belong- 
ing as aforesaid, bound on a voyage across 
the Atlantic ocean, shall, at the time of leav- 
ing the last port from whence she sails, have 
on board, weE secured under deck, at least 
sixty gallons of water, one hundred potmds 

* [Reported by F. E. Parker, Esq., assisted 
by Charles Francis Adams, Jr., Esq., and here 
reprinted by peftnission.] 

^ [Affirmed by circuit court. Case not re- 
ported.] 
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of salted flesh meat, and one hundi-ed pounds 
of -wholesome ship-bread, for every person 
on boai'd such ship or vessel, over and be- 
sides such other provisions, stores and live- 
stock, as shall, by the master or passengers, 
be put on board, and in like proportion for 
shorter or longer voyages; and in case the crew 
of any ship or vessel, -which shall not have 
been so provided, shall be put upon short 
allowance, in watei*, flesh, or bread, dturing 
the voyage, the master or owner of such ship 
or vessel, shall pay to each of the crew, one 
day's wages beyond the wages agreed on, 
for every day they shall so be put to short 
allowance, to be recovei*ed in the same man- 
ner as their stipulated wages." Thelibellants 
also claimed damages, under the general 
maritime law, for short allowance of other 
provisions, flour, rice, vegetables, &c. Un- 
der the statute, they claimed three days' ex- 
tra wages, for each day on which they had 
a short allowance of the three statute ar- 
ticles. The respondents contended that only 
one day's extra wages could be given, for 
each day on which there was a short allow- 
ance, whether of one or more articles. 

R. H. Dana, Jr., and G. P. Sanger, for li- 
bellants. 
Wm, Sohier, for respondents. 

SPRAGUE, District Judge. I shall not go 
into the details of the evidence, as I am sat- 
isfied, on the respondents' admissions, tbat 
they are liable. Putting the most favorable 
construction upon their answer and evidence, 
it is clear that they had not on board meat 
enough for more than two and one-seventh 
voyages across the Atlantic, and less than that 
ctuantltyof bread, and a little over three times 
the quantity of water required for such a 
voyage. All the evidence shows that a voy- 
age "across the Atiantic" is, in distance, 
about 3,000 miles, while a voyage from Cal- 
cutta is about 15,000 miles. If the propor- 
tion is to be taken from the average length 
of time, the Atlantic voyage averages about 
thirty days, and the voyage home from Cal- 
cutta about one hundred and twenty days. 
So that, without deciding which is the proper 
rule for ascertaining the proportion, either 
way, and on the most f avoi-able construction, 
the vessel had not on board the requisite 
quantity of bread, meat, or water. Upon a 
comparison of evidence, there is reason to 
believe that there was considei-ably less on 
board than the amounts stated by the re- 
spondents; but it is not necessary to go into 
that inquhry. It is admitted, that. none of 
these provisions were stowed under deck. 
It has been argued that this is not essential, 
and does not draw after it the penalty, un- 
less the short allowance is traceable to this 
cause. But I think it is peremptory and es- 
sential, and for good reasons, which have 
been stated at the bar. Not only might these 
provisions spoil on deck, but they would be 
liable to be washed overboard and the crew 
reduced, at once, to a state of starvation. 



The only remaining question of fact is, 
whether there was a short allowance, and for 
how long a time. On the first day of Janu- 
ary, while off the Cape of Good Hope, and 
only about sixty days out, the allowance be- 
gan. It was first one pound of meat, one 
pound of bread, and three quarts of water 
per day, to each man. There may be some 
doubt whether this would be a short allow- 
ance, if the crew had other provisions given 
them, which are usual in the merchant serv- 
ice, and required in the na-ry, such as fioiu;, 
rice, &c. But not only the vegetables, but 
all the small stores allowed the crew, had 
given out before this time, except the beans, 
and a little meal, which was sour. In such 
a state of things, I have no doubt tbat the 
above-mentioned allowance was short It is 
not necessary to follow the allo-wance in its 
stages of reduction, until the bread and beef 
were exhausted, and relief obtained from oth- 
er vessels. I am satisfied that the crew were 
on short allowance from January 1st imtil 
April 1st, the time of the vessel's arrival, 
with the exception of four days. A question 
now arises on the construction of the statute. 
There being a deficiency in the quantity put 
on board, and a short allo-wance of all of 
the three statute articles, the libellants claim 
triple extra wages for each day. I am of 
opinion that this is the proper rule. The 
statute separates the articles, and treats them 
disjunctively; and it is reasonable to .do so, 
otherwise a short allowance of all the ar- 
ticles, at the same time, would entail no 
greater penalty than of one only. Thus, if 
all three were deficient for a week, seven 
day's extra pay only would be recoverable. 
While if there was a deficiency of only one 
article, successively for three weeks, which 
might be a mitigation to the seaman, he 
would be entitled to twenty-one day's extra 
pay. The case of Coleman v. The Harriet 
[Case No. 2,982] has not been followed by 
other courts, A contrary decision has been 
made in this district,— The Mary Paulina 
pCd. 9,224],— and also by Judge Ware in The 
Mary [Id. 9,191], In that case, there was 
no deficiency of water, but only of bread 
and beef, which are coupled together, and 
eighteen days' additional pay allowed for 
a short allowance, during that time. It is 
not said whether the quantity of beef served 
out would have been deemed insuflacient, if 
the bread had been abundant But whether 
the allowance of one or both those articles 
was deficient, the decision is inconsistent 
with that in Coleman v. The Harriet The 
question now before me,- was not made in 
the case of The Mary [supra]. 

The libel also claims damages, under the 
general maritime law, for deficiency of other 
articles. I do not think: that a recovery un- 
der the statute is necessarily a bar to this 
daim; and in a proper case, damages might 
be givrao. But as the statute penalty amounts 
to a sufficient compensation, I shall not go 
beyond it 
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Dea-ee for ti-iple extra wages to eacli man, 
for tliree months, with costs. The number 
of libeUants was fom-teen, and the exti-a 
wages amomited to about $1,500. 

This decision was affirmed, upon appeal to 
th-i circuit court. " 

■vr'^'^^'^fSo-. ^^^..^^^^- Foster V. Sampson [Case 
?^S^,^'9S2]; The Elizabeth Frith [Cases Nos. 
4,361 and 4,3o3]; Gardner v. The New Jersey 
[Oas_e No 5.233] J Ferrara v. The Talent [Id. 
'k'iH^' J^iehl V. Balchen [Id. 11,137]; The 
Childe Harold [Id. 2,676]; Mariners v. The 
A^ashmgton [Id. 9,0SC.] 



Case ITo. 3,019. 

COLLINS T. WHITE. 

[3 App, Com'r Pat. 392.] 

Circuit Court, District of Columbia, Oct. 17. 
1860, 

Dismissal of Application fob Patent on Ixter- 
FEUExcE—NovELTr— Tools of Iuox and Steel 
—Caveat — Evidence — Suffioiexoy— AiiEND- 
MENT of Claim. 

[1. On interference, the application should be 
dismissed wher^ it appears that the claim has 
no patentable novelty, irrespective of the ques- 
tion of priority of invention.] 

[2. A broad claim to the manufacture of tools 
of steel and iron by running such metal in a 
fluid state into mould form, is not patentable 
at this day,] 

[3. A caveat embracing a broad claim as to 
casting tools in moulds from suitable metals, 
while. not evidence of a claim to an invention 
for casting tools with iron bodies and steel 
edges, yet, being a document not required 
to be specific, it will not override the testimony 
of witnesses as to the previous discovery of the 
subordinate invention claimed.] 

[4. Where there is no countervailing testi- 
mony or basis upon which to assail competent 
testimony as to priority of invention on the 
ground of bias or prejudice, it must be accepted 
as true.] 

[5. A claim for an invention which is too 
broadly specified may be amended to conform 
to what, in the opinion of the patent office, 
and by the judgment on appeal therefrom, is 
considered as patentable.] 

[Appeal from the commissioner of patents. 

[On interference. Application by Samuel 
W. Collins for a patent for easting tools with 
iron bodies and steel edges. Interference 
declared with patent of William White. 
From a decision of the commissioner of pat- 
ents rejecting the application, the applicant 
appeals.] 

MERRICK, Circuit Judge. The first rea- 
son of appeal assigns for error that after the 
interference had been declared and the par- 
ties had gone to issue upon the pretensions 
set forth in their several specifications it was 
not competent for the office to narrow that 
issue by deciding that any pait of the claims 
was not patentable for want of novelty, in 
either party, irrespective of the question of 
priority then agitating between them. In 
this I think the appellant is mistaken, and 
that it is not only competent for the office, 
but that it is its imperative duty, when in 
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the progress of an inquiiy before it a claim is 
found to be untenable, to lay hold of the ob- 
jection and reject the application. Jlore- 
oVer, I am of the opinion that the course pm-- 
sued by the office in this particular instance 
has not operated oppressively upon the appli- 
cant, but that, on the eontraiy, imusual fa- 
cility has been given to present and vindi- 
cate his right to whatever is really merito- 
rious in his application. The broad claim 
of the specification to the manufactui-e of 
tools, etc., of steel, or steel and iron com- 
bined by pouring or running such metal or 
metals in a fiuid state into moulds of the 
form desired, is certainly not patentable at 
this day. The reference given by the oflice 
to Needham's patent of October, 1824, is too 
conclusive to admit of controversy on that 
point. But the office, in considering the 
more resti'icted invention involved in the 
broader claim, to wit, casting tools of prop- 
er form in moulds, of different metals so 
united in the casting as to obviate for mould- 
ing the edges of the tools to the bodies there- 
of which result is effected by first pom-ing 
into moulds the molten steel for the edge and 
then pom'ing in moulten iron immediately 
while the whole is thoroughly fused to com- 
pose the body of the tool, has detei-mined 
that priority of invention rests with the ap- 
pellee. This conclusion seems to rest upon 
two considerations. First, that the caveat 
filed by appellant in December, 1858, con- 
tains no allusion to this invention; and, 
secondly, that the witness mainly relied on 
by the appellant is interested and unworthy 
of credit. The caveat is very general and 
designed to embrace a claim broad as the 
art of casting tools in moulds from suitable 
material. Indeed the appellant, down to the 
present time, seems to persist in supposing 
himself entitled to a patent to that extent, 
and forasmuch as the caveat contains no 
allusion to the subordinate invention, it cer- 
tainly is no evidence in favor of the present 
claim, but as he seems in good faith to have 
always insisted upon the larger invention I 
do not think that the silence of the caveat 
upon the subordinate is evidence which 
ought to override the positive testimony of 
witnesses to its previous discovery. It 
should be borae in mind that when a caveat 
is used as evidence to disprove a claim not 
embraced in tei-ms that it is a document not 
required by the law to be specific in its 
terms, nor is it presumed to describe the 
whole invention of the party, but is filed in 
the office (in its terms; nor is it presumed to 
describe the whole invention) rather as a 
warnmg that the inventor is in the exercise 
of due dihgence in the pui-suit and perfec- 
tion of his discovery, whereas the presump- 
tion arising from the matm-ed specification 
of a patent is that he has fully described, as 
the law requires, every part of his invention, 
and has done so in clear and unequivocal 
language; and we know that even this pre- 
sumption as to a specification may be over- 
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come by the weight of countervailing testi- 
mony in favor of the party upon the allega- 
tion of mistake or inadvertence, tipon a 
claim for reissue. 

The remaining objection of the office is 
that the witnesses relied on by the appel- 
lant are not to be believed on account of 
their interest in the result This interest is 
deduced from the fact that the invention in 
question was first introduced and practiced 
by Samuel W. Collins at the establishment 
of the Collins jManufacturing Company, 
which is a corporate body having its place 
of business at Collinsville, in Hartford coun- 
ty, Connecticut; that Samuel W. Collins is 
a large, perhaps a principal, stockholder in 
that company; and the witnesses ai'e also 
stockholders in that company. It being 
shown that one corporator, who has made 
an invention, has first introduced and al- 
lowed the use of his invention in the opera- 
tions of a corporation whei'eof he is a stock- 
holder, fm'nishes no proof whatever that the 
corporation has any right of propei'ty in the 
invention itself. At most it* is an act of 
grace and favor in him towards the corpo- 
ration, prompted perhaps by the personal 
advantage to himself resulting out of the in- 
creased general profit by the use of the in- 
vention, but still it is a privilege which he 
has a right to withhold at pleasure from the 
company, and to which they have no legal 
claim. It is his exclusive property, which 
he ma3' sell if he pleases, or give to the com- 
pany or to the world as he may any other 
property, and it is beyond the^ power of 
othex'S to control his right except by force 
of some conti'act, an assignment, sale, or 
other obligation affirmatively shown to have 
been made limiting that right In this ease 
nothing of the kind is made to appear; and 
although witnesses circumstanced as the 
witnesses of the appellant are, may just- 
ly be suspected of bias and strong prejudices 
in his favoi*, which, if there were any con- 
flict of testimony, would have weight in com- 
paring, their credibility with the credibility 
of witnesses swearing to a different state 
of facts. Yet as there is no coimtervailing 
testimony in the cause, there is no basis up- 
on which then" testimony can be assailed. 
They are legal and competent witnesses in 
the eye of the law, and, having sanctioned 
their averments by judicial oath, a cotu:t is 
bound to accept their testimony. Now, one 
of these witnesses,— Charles Blair,— who was 
by ti'ade a blacksmith, who had skill and 
knowledge in the particular business, swears 
that the matter of the invention was given 
in charge to him by Blr. CoUihs some time 
in the summer of 185S, at the Collins factory; 
that under Mi*. Collins' instruction he cast 
tools in moulds of steel and of scrap iron, 
and in the month of September and in the, 
early part of the autumn he cast axes and 



anvils by ppuring into the moulds first melt- 
ed steel and then poui-ing upon that and into 
the same mould melted iron, the iron being 
pom*ed into the mould while the sfeel is yet 
in a state of fusion, in order to form a union 
between the Iron and steel. (See his deposi- 
tion from Interrogatory 8 to 19, inc.) 

It is impossible to read the testimony of 
this witness and resist the conclusion that 
the invention in question was consiunmated 
by Collins early in the autumn of 1858, un- 
less we determine that he is willfully pei*- 
jured. No judge has a right to declare a 
witness pei"jm*ed and unworthy of credit 
unless his testimony be inconsistent and 
flatly contradictory to itself or be contra- 
dicted by other facts in the case. But the 
general probabilities ai-e all in favor of the 
statements of this Witness. Several others 
speak to the fact that the invention was 
used and practiced at the factory certainly 
very soon after the time to which he deposes. 
It is not denied that Collins had directed his 
attention for some time before to the gen- 
eral subject of casting tools in moulds, and ' 
there is no suggestion upon the record that 
he gained his knowledge from Mr. White. 
Now Sir. "White has no testimony of any 
sort He has contented himself with i-elying 
upon the date of his own application, which 
is the 4th of December, ISoS, and upon the 
weakness of his adversai-y's case. Under 
these ch'cumstances I cannot escape the con- 
clusion that Collins appears by the record 
(whatever may be the real truth not spread 
upon the papers, and of which therefore 
nothing can be judicially known) to be the 
first inventor, and that priority ought to be 
awarded to him. But before he can avail 
himsdf of his invention it will be necessary 
for him to amend his specification by nar- 
rowing the claim to that which in the opin- 
ion of the office and by the present judg- 
ment is considered as patentable. Now, 
therefore, I hereby certify to the Hon. 
Philijp T. Thomas, commissioner of patents, 
that having assigned time and place for 
hearing said appeal, and having heard the 
appellant by counsel and the appellee in 
proper person, and having read and consid- 
ered the testimony in the cause and the rea- 
sons of appeal and the decision and response 
of the office to those reasons, I am of opinion 
there is error in its judgment in the matter 
assigned in the second, third, and fourth 
reasons of appeal, and said judgment is ac- 
cordingly reversed, priority of invention is 
awarded to S. W. Collins for so much of his 
invention as is patentable, as hereinbefore 
set out and the case is hereby remanded 
with instructions to allow an amendment of 
his specification in conformity with this 
opinion, and for such other and further pro- 
ceedings as may be necessary to perfect his 
right to a patent for the same. 
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Case No. 3,0S0. 

COLLINSON T, TEAL et al. 

[4 SaTvy. 241;^ 9 Chi. Leg. News, 272.] 

Circuit Court, D. Oregon. April 19, 1877. 

Service op Sdmmons on Non-Reside:;t. 

A person teiaporarily residing or sojourning 
at Honolulu, as United States commissioner to 
the Hawaiian gorernment, is a non-resident of 
the state, within the meaning of subdivision 3 
of section 30 of the Oregon Code of 1854, au- 
thorizing the service of summons by publication, 
in certain cases where the defendant is not a 
resident of the territory. 

[Cited in Woolridge v. McKenna, 8 I'ed. 
684.] 

[Bill by Thomas GoUinson against Joseph 
Teal and others.] 

W. W. Page and G. W. Yoeum, for plain- 
tiff. 

W. Lair Hill and W. H. Bffinger, for de- 
fendants. 

DEADT, District Judge. This suit is 
brought by the complainant, as a citizen 
of the state of California, against the de- 
fendants, as citizens of the state of Oregon, 
to have the latter declared to be the trus- 
tees of the plaintiff for the south half of lot 
7 in block 2, in the town of Portland, and to 
execute a deed of release to him for the 
same. The bill alleges that on November 
15, 1859, T. J. Dryer being- "the owner of 
and in possession of" the premises in con- 
troversy, mortgaged the same to R. Mc- 
Feely, to secure the payment of a note 
given by said Dryer to said McFeely for 
$2,000, with interest at the rate of three per 
centum per month; that on June 8, 1861, 
said McFeely commenced a suit in the cir- 
cuit court for Multnomah county, against 
said Dryer, to foreclose said mortgage, at 
which time the said Dryer was "sojourning 
at Honolulu, in the Hawaiian kingdom, only 
and solely for the purpose of discharging 
the duties of his office" of United States 
commissioner to that government, "but had 
not then lost or abandoned his residence in 
the state of Oregon," which fact "was well 
known to said McFeely and his attorneys;" 
that an attempt was made to serve a sum-' 
mons in said suit upon said Dryer, by publi- 
cation, notwithstanding his said residence 
in Oregon, but that said Dryer was not 
"served with process or summons in person, or 
by publication, whereby the said circuit court 
could or did obtain jurisdiction" of the de- 
fendant, or subject matter of said suit, "nor 
did the said Dryer enter his appearance" 
therein; that on November 16, 1861, said cir- 
cuit court gave a decree, "without jurisdic- 
tion in the premises," against said Dryer 
for the sum of $1955 87, and for the sale 
of said mortgaged premises, in pursuance 
of which the same were sold on January 
22, 1862, to John Green, who afterward 

^ [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 



conveyed to H. C. Leonard, who, on March 
10, 1869, quitclaimed to the defendants, who 
by virtue of the premises, thereupon went 
into possession; and that on November 9, 
1874, said Dryer conveyed the premises to 
the complainant 

A copy of the decree of foreclosure and 
sale is annexed to the bill and made a part 
of it, from which it appears that Dryer was 
"duly served with process by publication of 
notice and by mail, as the law directs." 
The bill also alleges that on March 11, 1869, 
the defendants commenced a suit, in liie cir- 
cuit court aforesaid, "against the lawful 
heirs of Daniel H. Lownsdale, deceased, to 
whom a patent for a tract of land," includ- 
ing the premises in controversy, "had been 
issued," in which they claimed that, by vir- 
tue of the aforesaid proceedings and convey- 
ances, they had become the owners af the 
premises; that said Lownsdale had made 
such agreements with said Dryer and the 
latter's grantors "that neither he nor his 
heirs had any just or equitable claim to 
said lot;" that the claim of said heirs "was 
fraudulent and void," and "a cloud upon the 
title" of the defendants, derived from said 
sheriff's sale, and praying a decree quieting 
their title, and that the defendants be de- 
clared the owners of the premises in fee- 
simple, and that said heirs be enjoined from 
setting up any claim to the premises; that, 
upon the trial of said cause, said circuit 
court found the claim of the defendants 
to be true, and adjudged that said heirs 
had no interest in the premises, and that 
they should convey the same to the defend- 
ants, ■which was duly done; that thereupon 
said defendants "became the ti-ustees of 
whatever right they acquired thereby, for 
the said Dryer and his grantees, and now 
are the trustees for this complainant, but 
wrongfully and unlawfully claim and set 
up a right in themselves as against thia 
complainant in and to said real estate, which 
is of the value of $15,000; and that on No- 
vember 9, 1874, said Dryer duly conveyed 
the premises to the complainant" . The de- 
fendants demur to the bill, and upon the 
argument make the following points: (1) 
The bill is insufficient to entitle the com- 
plainant to any relief; and, (2) the suit is 
barred by lapse of time. 

The claim to the relief sought by the bill 
r^ts ultimately upon the allegation that 
the court did not acquire jurisdiction of the 
person of the mortgagee in the suit for fore- 
closure. Upon this point, it appears from 
the bill that Dryer, while absent from this 
state, and residing at Honolulu as United 
States commissioner, was served in said suit, 
by publication, as a non-resident It is also 
stated in the bill that, in fact, Dryer was 
only "sojourning at Honolulu" as such com- 
missioner, "but had not lost or abandoned 
his residence in this state;" but this is the 
complainant's conclusion from the facts, 
rather than a statement of a fact 
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Under the Code of 1854, section 30, whicli 
was in force until May 1, 1863, it was pro- 
vided that service of the summons might be 
made upon a defendant by publication 
among others, in the following case: "When 
the defendant is not a resident of the terri- 
tory, but has property therein, and the ac- 
tion arises on contract, and the court has 
jurisdiction of the subject of the action." 

The suit of McFeely v. Dryer [Case No. 
8,791], arose upon a contract, and the sub- 
ject of it was within the jurisdiction of 
the court If, then, Dryer was a non-resi- 
dent of the state at the time of the publica- 
tion, within the meaning of the act, the 
court acquired jurisdiction. Literally, a res- 
ident is one who sits, abides, inhabits or 
dwells in a certain place. A person sojourn- 
ing—which is only a synonym for residing 
—at Honolulu, is prima facie residing "there, 
and cannot be a resident of Oregon at the 
sametime. Thewordisof anarrower significa- 
tion than domicile, and, like the word "inhab- 
itant," implies a bodily presence. Consider- 
ed with reference to the pm-pose of the statute 
—the mischief to be remedied— its meaning is 
the same. It was enacted to give this class 
of creditors, whose debtors were absent from 
the state, and could not therefore be person- 
ally served with process within it, a means 
of enforcing their securities and so far col- 
lecting their debts. 

In Roosevelt v. Kellogg, 20 Johns. 210, the 
court held that an averment in a plea of 
discharge under the insolvent act, that the 
insolvent was a resident of the county in 
which the application for the discharge was 
made, was equivalent to stating that he 
was an inhabitant of such place, saying: 
"These words signify the same thing; a 
person resident is defined to be one 'dwell- 
ing or having his abode in any place;' an 
inhabitant, 'one that resides in a place.' " 

In Re Thompson, 1 Wend. 44, it was held 
that under the aci allowing an attachment 
against the property of a debtor who re- 
sides out of the state, that an attachment 
might issue against the estate of a debtor 
who was resident abroad permanently or 
temporarily, the court saying: "The object 
of the statute was to authorize creditors to 
prosecute their debts when their debtors 
were abroad; and whether their absence 
from the state is permanent or temporary, 
whether it is voluntary or involuntary, the 
reason for giving this remedy to the cred- 
itor is the same." 

In Frost v. Bisbin, 19 Wend. 12, it was held 
that a person who had a domicile within 
the state, but carried on a business without, 
the same which he superintended personally, 
was liable to arrest on civil process as a 
non-resident In Haggart v. Morgan, 5 N. 
Y. 428, a case arising under the attachment 
law, it was held that a person may be a 
non-resident of the state within the meaning 
of the statute, allowing an attachment 
against the property of non-resident debtors. 



although his domicile is within the state; 
and that actual non-residence, without re- 
gard to the domicile of the debtor, is what 
is contemplated by the statute. See, also, 
upon the subject of residence. In re Wrig- 
ley, 4 Wend. 603, 8 Wend. 134. It is not 
necessary to consider the other questions 
made in support of the demurrer. The want 
of jurisdiction alleged in the bill not ap- 
pearing from the facts stated, but the con- 
trary, the demurrer is sustained. 



COLLIS V. The COERNINE. See Case No. 
2,944. 

COLLTER (SHAW v.). See Case No. 12,- 
718. 

COLLTER (UNITED STATES v.). See Case 
No. 14,838. 



Case Wo. 3,0S1. 

In re C0L3VIAN. 

[2 N. R. R. 562 (Quarto, 172).] » 

District Court, N. D. New York. 1869. 

Surrender of SECDRiTr to Assignee in Bank- 
RUPTCi' — Subsequent Proof of Debt. 

A creditor, knowing the bankrupt could not 
pay -his debts without help, loaned him money 
and left the matter of security to Ms lawyer 
and the debtor. The debtor confessed judgment 
on the debt, and subsequently gave a chattel 
mortgage of his entire stock of goods to secure 
payment of the judgment. The creditor sur- 
rendered the security to the assignee, and 
claimed to prove his debt under section twenty- 
three of the act [14 Stat 528]. Held, that for- 
mal proof of a debt is prima facie sufficient; 
that under the provisions of section thirty-nine 
of the act the chattel mortgage was a convey- 
ance of property made to a creditor who had 
good cause to believe the debtor insolvent, and 
such creditor was not so entitled to prove his 
debt. 

HALL, District Judge. The certificate of 
the register in tbis case presents for decision 
three questions; but the third is, in substance, 
included in the second, and only the first and 
second need to be separately considered. 
The first question is: "Was the debt of John 
Blain duly proven?" It is supposed that the 
formal proof of the debt is prima facie suf&- 
cient; and that the first question must be an- 
swered in the affirmative unless such proof 
is affected or avoided by the facts and cir- 
ciunstances presently to be noticed in the dis- 
cussion of the second question. Indeed, it is 
not understood that any serious question is 
made in regard to such formal proof being 
prima facie sufficient in form and substance. 

The second question is: "Is the said John 
Blain entitled to share in the distribution of 
the bankrupt's estate?" The evidence and 
concession accompanying the register's cer- 
tificate (but not annexed to it, as stated in 
the certificate), in connection with the state- 
ments of the register, show that a petition 
against the bankrupt was filed on the 22d 
day of December, 1868, and that he was ad- 

^ [Reprinted by permission.] 
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judieated a bankrupt under sucli petition on 
the 29th of the same month; that he had pre- 
viously been a merchant, and that just prior 
to the filing of the petition against him he 
had a stock of teas, sugars, coffees, spices, 
fruits, and confectionery in his store, at Sene- 
ca Falls, in this district; that he was then, and 
had been for sereral years, largely indebt- 
ed to John Blain, his father-in-law, for mon- 
ey lent, &c.; that on the 25th day of Novem- 
ber, 186S, the bankrupt confessed judgment 
in favor of said Blain for three thousand 
seven hundred and. eight dollars damages, 
and seven dollars and seven cents costs, 
which was that day entered in the supreme 
court of this state, and docketed in the clerk's 
office of Seneca county; that on the 15th day 
of December, 1868, the bankrupt executed to 
Blain a chattel mortgage on his entire stock 
of goods, as secui-ity for the payment of the 
amount of this judgment; that at that time, 
or soon after, a suit was pending against the 
bankrupt in a justice's court, and was de- 
fended by him, and in which a judgment was 
soon afterwards rendered against him; that 
just before an execution was issued on the 
last mentioned judgment, an. execution was 
issued on the judgment in favor of Blain, and 
a levy made upon the bankrupt's stock of 
goods by a deputy sheriff, who was du-ected 
by the attorney of Blain not to close the 
store under such levy; that soon after, the 
execution issued on said justice's judgment 
was levied on the same property, and that the 
store was then closed on some day of Decem- 
ber, 1868 (but on what day does not appear), 
and within about one hour after said jus- 
tice's judgment was recovered; that this judg- 
ment in the justice's court was rendered 
against the wishes of the banki-upt, who had 
defended the suit in that com-t. It also ap- 
pears that the judgment in favor of Blain 
was confessed, and that the chattel mortgage 
to him was given imder an arrangement be- 
tween Colman, the bankrupt, and the attorney 
of Blain, who entered such judgment and 
took such chattel mortgage without any spe- 
cial direction from, or actual consultation, 
with, Blam in regard thereto; and it is 
claimed that the judgment and chattel mort- 
gage were therefore taken without his au- 
thority. This position cannot, however, avail 
the creditor, Blain, for the reason that his 
own testimony shows that he knew of the 
judgment and chattel mortgage in his favor, 
immediately after the levy on the execution, 
issued on his judgment, and that he did noth- 
ing in disaffirmance of the acts of his attor- 
ney, but, as he says, 'left it in the hands of 
Mr. Weed, his ^attorney;" and he also says, 
"I loaned Colman money and left it with Mr. 
Weed and • Colman to see I was secured," 
which shows a general authority to take the 
judgment and mortgage, and a tacit assent 
to them afterwards. He also shows that he 
had taken a judgment against the bankrupt 
about April, 1868, for three thousand dollars, 
for money lent him to pay his debts, and he 
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admits that he knew the bankrupt could not 

pay his debts without some one to help him. 
In short, it must be held that he took the 
judgment and chattel mortgage, knowing Col- 
man to be insolvent, and with the intent to 
secure himself in preference to other cred- 
itors of the bankrupt It is also shown that 
after the proceeding in bankruptcy had pro- 
ceeded for some time, and on the 26th of Jan- 
uary, 1869, Blain made a deposition in proof 
of his debt, and stated at the end thereof 
that he had been informed of the taking of 
a judgment and chattel mortgage, but that he 
did not regard them, or either of them, as 
any security whatever, and claimed no bene- 
fit by reason thereof or of either of them; 
and that, on the 11th day of February, 1869, 
he made another and similar deposition, stat- 
ing that on the 6th of the same month he 
had surrendered to the assignee of Colman 
said judgment and chattel mortgage; and 
that nothing had been recovered by him, for 
his use, under either of them. And these 
surrendei-s, under the hand and seal of Blain, 
are annexed to the deposition. 

It is claimed on behalf of Blain, the cred- 
itor, that xmder section thh'ty-two of the 
bankrupt act, this sm-render entitles him to 
prove his debt and take a dividend; and this 
would be true if the question depended upon 
the provisions of that section. But the ques- 
tion depends upon the provisions of the thir- 
ty-ninth section of the act, which provides in 
respect to cases of involuntai-y bankruptcy, 
among other things, that any such involun- 
tary bankrupt, who, being bankrupt or in- 
solvent, or in contemplation of banki-uptcy or 
insolvency, shall make any payment, gift, 
grant, sale, or transfer of money or other 
property, estate, rights, or credits, or give any 
warrant to confess judgment, or procure, or 
suffer his property to be taken on legal 
process, with intent to give a preference to 
one or more of his creditors, « * « shall 
be adjudged a bankrupt, and that if such per- 
son shall be adjudged a bankrupt, the as- 
signee may recover back the money or other 
property so paid, conveyed, sold, assigned, or 
transferred contrary to that act, provided the 
person receiving such payment or conveyance 
had reasonable cause to believe that a fraud 
on the bankrupt act was intended, and that 
the debtor was insolvent; and such creditor 
shall not be allowed to prove his debt in 
bankruptcy. 

Whatever might be considered in respect to 
the judgment and execution in favor of Blain, 
it is certain that the chattel mortgage must 
be considered a conveyance of property; and 
it was, in legal effect, a conditional sale, 
grant, and transfer of the property mort- 
gaged. It was not made in the ordinary 
course of business, and must therefore be pre- 
sumed fraudulent, under the thirty-fifth sec- 
tion of the act And it is certain that it was 
made with the intent to give Blain a prefer- 
ence over other a*editors, and when Blain 
himself, and the attorney who acted in his 
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behalf, had reasonable and abundant cause to 
believe that the debtor was insolvent, and 
that such a preference as the law adjudges 
to be a fraudulent preference against the pro- 
visions of the bankrupt act was intended. 
Indeed, such was the obvious as well as nec- 
essary effect of the transaction, if allowed to 
be carried out according to the intent of the 
parties,' And the giving of such judgment 
and chattel mortgage and the procui'ing of his 
goods to be levied on under said execution on 
the 17th day of December, 1S6S, were the 
acts of bankruptcy upon which Colman was 
adjudged a banki'upt. Under the provisions 
referred to it would seem that the first and 
second questions presented by the register 
must be answered in the negative; and the 
third, which is substantially the reverse of 
the second, must be ansjvered in the affirma- 
tive. The decision of tlie leai'ned judge of 
the Wisconsin district, in the Case of Prince- 
ton [Case No. 11,433], accords with this view 
of the question presented. The decision of 
the j-egister is therefore overruled; the proof 
of debt by John Blaln is disallowed, and his 
claim made upon the proofs submitted by the 
register Is rejected. 



GOLIVIAN (BAIiCH v.). See Case No. 791. 

COLMAN (WILSON v.). See Case No. 17,- 
79S. 

COLOMBO, The. See Case No. 3,040. 



Case No. 3,023. 

The COLON. 

[8 Ben. 512.] » 

District Court, S. D. New York. Oct., 1876. 

Collision in Slip — Starting Screw oe {Steam- 
ship—Lookout. 

A canal-boat loaded with coal was lying in a 
slip in which a steamship lay, discharging her 
cargo. It became necessary to turn her around 
in the slip and she was cast loose for that pur- 
pose. A line was got out from the stern of the 
canal-hoat to the pier, on which the master of 
the canal-boat was pulling, with his back to the 
steamship, when the screw of the steamship 
was started, and the suction pulled the canal- 
boat over till she was' struck by the screw and 
so injured that she sank. It was the regular 
sailing day of the steamship, and the screw 
was put in motion before starting, as was cus- 
tomary, for the purpose of seeing if the ma- 
chinery was in order. Before putting the ma- 
chinery in motion, the officers of the steam- 
ship had examined to see if there was any ves- 
sel wliieh might he injured by the action of the 
screw, but some little time had elapsed after 
that examination, before the screw was put in 
motion. When '.he master of the canal-boat 
found that his boat was being drawn over 
towards the screw, he called to the steamship 
to stop her screw, bat there was no one on the 
lookout on board of her and the screw was not 
stopped: Held, that the steamship was in fault 
in not keeping a watch on her stern and in 

* [Reported by Robert D. Benedict, Esq., and 
B. Lincoln Beneflict, Esq., and here reprint- 
ed by permission.] 



setting her screw in motion when she did, and 
was liable for the damages 
[Followed in The City of Macon, 20 Fed. 
159.] 

In admiralty. 

E, D. McOaa*thy, for libellant 
W. R. Beebe and H. S. Bennett, for claim- 
ants. 

BLATCHFORD, District Judge. The libel- 
lant, as owner of the canal-boat Charles Mc- 
Caffrey, files this libel against the steamship 
Colon, to recover damages for the loss of said 
boat and her cargo of coal and her furniture, 
caused by her being sunk in consequence of 
her being struck by the screw of the steam- 
ship, in the slip between piers 41 and 42, in 
the- North river,, in the city of New York. 
The steamship was lying with steam up, 
and her bow towards the river, at the south 
side of piei' 42. The occurrence took place 
on the 19th of December, 1874. The steam- 
ship was about starting on a voyage to sea 
and was worMng her screw at the wharf, to 
see that Jier machinery was in proper work- 
ing order. The canal boat had been lying at 
the south side of pier 42, between the steam- 
ship and the bulkhead at the inner end of 
the slip, with her stern towards the stern of 
the steamship, having coal discharged from 
her forward end, and had been removed 
from her position with a view to place her 
rear end at the point of discharge, which 
would have brought her bow towards the 
stem of the steamship. While this movement 
was in progress, the canal boat, having been 
pushed away from pier 42 and over to near 
pier 41, was moved by some agency, dm'ing 
the revolution of the screw of the steamship, 
over towards the latter, so that the screw 
struck the bottom of the canal boat imder 
her port side, some feet forward of the stern 
of the canal boat, and broke in a hole through 
which the water entered, so -that the boat 
sank in the slip. 

The libel alleges that the stern of the canal 
boat had been pushed off from pier 42 so far 
that it lay not more than 3 or 4 feet from 
pier 41, and the boat lay diagonally athwart 
the slip, her bow towards pier 42 and hex- 
stern towards pier 41, she being about 75 
feet distant from the stem of the steamship, 
when the sci-ew of the steamship began to 
revolve, and the suction produced thereby 
drew the canal boat towards the stern of 
the steamship; that the libellant, who was in 
the canal boat, seeing the danger to which 
she was exposed, shouted loudly to those in 
charge of the steamship to stop the screw; 
that no attention was^ paid to such call, and 
the boat was drawn up against the stem of 
the steamship and was struck five or six 
times by the screw; that the screw was then 
stopped, and was afterwards again started, 
and struck the blow which made the hole; 
that the occurrence took place solely through 
the neghgence of those in charge of the 
steamship; and, that everything was done 
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that could have been done by tliose in charge 
of the canal boat to prevent a collision. 

The answer is put in by the Pacific Mail 
Steamship Company, as owners of the steam- 
ship. It avers, that, for many years, one of 
the company's steamers had left pier 42 at 
noon on Saturday of each alternate week; 
that this fact was well known to the public 
and to the libellant; that the day of this oc- 
currence was one of the regularly appointed 
days for the sailing of the company's steam- 
ers; that, on that day, at noon and for about 
an hour previous thereto, it was apparent to 
every one in the vicinity that the Colon was 
about to depart; that, about noon, and just 
previous to the departure of the Colon, her 
officers, in accordance with their duty and 
custom, started her screw, to ascertain if 
her machinery was in working order; that, 
previously thereto, the officers of the Colon 
had examined all the boats in her vicinity, 
to ascertain whether her screw could be 
made to revolve with safety to hei-self and 
to other craft in her vicinity; that, on such 
examination, all the boats in the vicinity of 
the Colon, including that of the libellant, 
■\Vere found to be, and were, lying quietly, 
and were fastened to the docks, and there 
was then no craft within fifty feet of the 
Colon; that, thereupon and thereafter, steam 
was applied to the screw of the Colon, which 
caused it to revolve, and there was thereby 
created a succession of currents which flowed 
directly aft from the stern of the Colon and 
towards the dock where the canal boat lay; 
that the libellant, perceiving said cm^rents, 
and desiring to wind his boat around, and 
for the pmrpose of saving himself time and 
trouble, and to avail himself of the aid and 
force of said currents, tmfastened the stem 
of his boat from pier 42, and pushed her 
into the current, by which her stern was 
driven away from the Colon towards pier 41 
and nearly into- the position which he desired, 
and he had attached her stern to pier 41 by 
a rope; that tiien, finding there was not 
room enough for him to turn, he directed his 
assistant to unfasten the bow, which was 
done, and the bow was hauled toward the 
Colon by such assistant, while the libellant 
unloosed the rope which attached the stern 
to pier 41, and pushed the stern also towards 
the Colon, in order to get into a larger space 
to turn the boat around; that the bow of the 
boat was thus brought within a few feet of, 
and right aft of, the stern of the Colon, from 
which the currents created by the revolving 
screw were flo'wuig, by which the bow of the 
boat was swept back towards the bulkhead, 
and the stern was thrown around against the 
other side of the revolving screw, by the 
flanges of which it was struck; that the in- 
jury was caused solely through the negli- 
gence of the libellant, and without any fault 
or negligence on the part of the officers of 
the Colon; that the screw had been in motion 
fully five minutes before the libellant had 
unfastened his boat or made any attempt to 



wind it; that the whole object of the libel- 
lant in unfastening and attempting to wind 
his boat at that time was to avail himself of 
the assistance afforded by the cm'rents cre- 
ated by the revolutions of said screw; that 
no suction was produced in the water by the 
revolutions of the screw, and the canal boat 
was not drawn towards the stern of the Co- 
lon by any suction, but the currents created 
by the revolutions of the sa*ew drove all 
floating craft directly aft and away from the 
Colon, instead of drawing them to her; and 
that the canal boat came against the side of 
the screw by being pushed there by the li- 
bellant, while he was in the act of shifting 
his boat 

One of the principal issues raised by the 
pleadings is, as to where the canal boat was 
when the screw of the Colon was put in mo- 
tion. The libel alleges, that, at that time, 
the canal boat had been moved from her orig- 
inal position at pier 42 and was lying diag- 
onally iUj the slip, with her stern only a few 
feet distant from pier 41 and her bo-ns to- 
wards pier 42, thus presenting her port side 
towards the Colon. The answer avers that 
the canal-boat was not moved from pier 42 
until after the screw of the Colon was put 
in motion. The testimony is very clear the 
canal-boat had been moved away from pier 
42 before the screw of the Colon was set in 
motion, and that, when the screw was start- 
ed, the canal-boat was in the position set 
forth in the libel, and Tvas in the course of 
her transit from her original position at 
pier 42 with her stern towards the Colon, to 
a position, at pier 42, in which her bow 
should be towards the Colon. The reason 
why it was necessary that the canal-boat 
should be brought down nearer to the Colon, 
and have her stern pushed over to the vicin- 
ity of pier 41, in order to turn her bow, was 
that the landward end of the slip was filled 
up near to the bulkhead, by boats lying par- 
allel with each other at pier 41, while the 
space between the screw of the Colon and 
pier 41, in a line at a right anglei to pier 41, 
was open, and afforded room for the 
stern of the canal-boat to approach pier 41 
near enough to enable her bow to swing 
clear of pier 42 while being di'awn towards 
the stern of the Colon. At some time dm-ing 
the transit of the canal-boat, and, as I think, 
from the evidence, at the time the sci-ew of 
the Colon was put in motion, there was a 
line out from the stem of the canal-boat to 
pier 41, on which line the libellant, who was 
on his boat, was pulling, his back being to- 
wards the Colon. The weight of the testi- 
mony is, that the stern of the canal-boat 
was down the slip so far as to be below a 
line at a right angle from the screw of the 
Colon to pier 41, and that her stern was thus 
within the range of the sucking or drawing 
power of the screw, and was drawn towards 
the screw by the working of the sa*ew. In 
this state of things, it is contended for the 
Colon, that the libellant must have been 
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guilty of negligence, in failing to keep his 
boat away from the screw by holding on to 
the line which extended from his boat to 
pier 41, or else that he designedly pushed his 
boat towards the screw. The libellant testi- 
fies that the suction was such that he could 
not hold the boat by the line, and all the cir- 
cumstances go to show that he would have 
held her if he could, after he saw the effect 
of the suction; and that he intentionally 
pushed her towards the screw is not to be 
credited. But, it is quite apparent, that if, 
after the screw began to work, and while it 
continued working, some proper person had 
been stationed on the stern of the Colon, tffe 
canal-boat and her movements would have 
been under observation from the Colon, and 
the screw could have been stopped and the 
collision avoided. When the libellant fotmd 
that his boat was being drawn towards the 
sci-ew, he cried out loudly to the Colon to 
stop the working of the sorew, but there was 
no one on the lookout to respond. Officers of 
the Colon testify that, before the screw was 
set in motion, they took the precaution to 
look from the stem and port side of the Colon 
into the slip, to see whether there was any 
boat in a position to be injured by the work- 
ing of the screw, and saw none. Some little 
time, however, elapsed, after that, before the 
sci'ew was started; and it was not enough 
for the officers merely to observe the state 
of things before starting the screw. A watch 
should have been kept from the stern of the 
Colon all the time the screwi was in motion. 
Moreover, a careful observation at the mo- 
ment the screw was put in motion, would 
have shown that the canal-boat was in tran- 
sit and was in a position of danger, if the 
screw should be started. All this shows neg- 
ligence on the part of the Colon, and I see 
no contributory negligence on the part of the 
canal-boat. There must be a decree for the 
libellant for the damages sustained by him 
by the sinking of the canal-boat and her 
furniture, of which he was the owner, with 
a reference to a commissioner to ascertain 
such damages. The libel contains no alle- 
gations sufficient to authorize a recovery by 
the libellant for any loss of or damage to 
the cargo of coal. He is not alleged to have 
owned it or to have been carrying it on 
freight. 



Case ns^o. 3,023. 

The COLON. 

[9 Ben. 354] » 

District Court, S. D. New York. March, 1878. 

BiLii OP Lading — Stowage — Liability oe Car- 
KiBu FOR Negligence op Servants. 

1. A bill of lading contained a clause except- 
ing "any act, neglect, or default whatsoever" 
of the master or mariners, and a clause against 

^ [Reported by Eohert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 



liability for leakage or breakage, "when prop- 
erly stowed." The effect of these clauses, tak- 
en together, was not to- exempt the vessel from 
responsibility for leakage and breakage occur- 
ring as the result of bad stowage by the master 
or mariners. 

2. A carrier cannot, by contract, relieve him- 
self from responsibility for the negligence of 
his servants, because such a contract is unrea- 
sonable and contrary to public policy. 

[Cited in The Montana, 17 Fed. 379.] 

In admiralty. 

Benedict, Taft & Benedict, for libellants. 
Boardman & Boardman, for claimants. 

BLATCHFOBD, District Judge. This is a 
libel against the steamship Colon, to recover 
for the value of the cohtents of certain pack- 
ages of brandy and wine shipped on board 
the steamer Colon at Aspinwall, to be carried 
to New York. When the vessel arrived at 
New York the contents were gone and the 
packages were reduced to loose staves. It 
satisfactorily appears that the packages, 
which were half barrels and a keg, wei'e 
broken loose from their positions during the 
voyagej and, as a result, broken in pieces. 
This, on the evidence, was the result of neg- 
ligent stowage on the part of the ship. The 
packages were brought from San Francisco 
under a bill of lading issued by the Pacific 
Mail Steamship Company, which owned the 
Colon. By the bill of lading the company 
agreed to transport the goods, by one of their 
steamers, from Aspinwall to New York, and 
there deliver them in the same apparent good 
order and condition in which they were stat- 
ed by the bill of lading to have been shipped. 
The answer sets up that the damage was 
caused by the shifting of a portion of the 
cargo of the vessel caused by stress of weath- 
er, and not from any negligence on the part 
of the vessel, and that the goods were prop- 
erly stowed. The bill of lading excepts dis- 
asters or dangers of the seas; but the evi- 
dence establishes that the stress of weather 
was not such that it is reasonable to think it 
would have caused the packages to break 
away if they had been properly stowed. 

There is a clause in the bill of lading which 
excepts "any act, neglect, or default whatso- 
ever" of the master or mariners; and a 
clause which states that the company is not 
accountable for leakage or breakage, "when 
properly stowed." The effect of these two 
clauses taken together is not to exempt the 
company from responsibility for leakage and 
breakage occurring as the result of bad stow- 
age by the master or mariners. But, aside 
from that, the company cannot, by contract, 
relieve itself from responsibility for the neg- 
ligence of its servants, because such a con- 
tract is unreasonable and contrary to public 
policy. Railroad Co. v. Lockwood, 17 Wall. 
[S4 U. S.] 357; Bank of Kentucky v. Adams 
Exp. Co., 93 TJ. S. 181. There must be a 
decree for the libellants, with costs, with a 
reference to ascertain the damages the libel- 
lants have sustained. 
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Case Wo. 3,034. 

The COLON. 

[10 Ben. 60; 14 Am. Law Eev. 84.] * 

District Court, S. D. New York. Aug., 1878. 

Salvage — Damage to Cakgo by Detention — 
Costs— Parties— Bduden of Pkoof. 
1, The steamer C, while on a voyage from 
New York to Colon, became disabled on the 
.^Oth of August, 1876, by the breaking of her 
crankshaft. She was otherwise tight and 
staunch, was provisioned for several months, 
and could make some progress under sail. She 
was theu about 200 miles from Nassau, N. P., 
and about 731 miles from New York, for which 
port her master determined to make. The 
^yeather was fine and the sea smooth. During 
that afternoon the steamer E., bound from 
Kingston, Jamaica, to New York, in answer to 
a signal from the C. came alongside, and an 
agreement was made between the masters of 
the two vessels that, the C, having requested 
to be towed by the E. to New York, the com- 
pensation for the assistance rendered should 
be settled by the companies in interest in New 
York. Each vessel furnished its hawser for the 
service, and the E. reached New York in safety 
with the C. in tow on the morning of August 
26th, the weather during the voyage being fine, 
and the winds favorable. The 0. was worth 
about §230,000, and her cargo was worth 
about $250,000, and she had 140 passengers. 
The E. was worth about $120,000. Her cargo 
was worth about 8100,000, and she had thirty- 
nine passengers. She was detained about two 
days and a half in rendering the service. No 
agreement as to the amount of compensation 
for the services of the E. was arrived at be- 
tween the owners of the two vessels. Two 
days after their arrival the owners of the E. 
demanded $150,000 salvage, and the next day 
filed their libel and attached the O. and her 
cargo for that amount. There was some delay 
in furnishing security, and the transhipment 
of the cargo of the 0. to another vessel of the 
line to which she belonged, and the sailing of 
that vessel, were delayed thereby. Part of the 
cargo of the E. consisted of fruit, and its con- 
signees intervened in the suit, claiming to re- 
cover the damages caused to such part of the 
cargo by the delay. It had been shipped under 
bills of lading which in terms authorized the 
E. to tow and assist vessels in all situations. 
On behalf of the E. it was claimed that she had 
been put to expense, amounting to §2,340, and 
that she had lost $2,500 freight on her nest 
trip, but this latter claim was abandoned on 
the ti-ial: Held, that the service rendered was 
a salvage service, but that the claim of lie E. 
was exorbitant. 

[Cited in Brooks v. The Adirondack, 2 Fed. 
391; The Persian Monarch, 23 Fed. S22; 
The Wells City, 57 Fed. 319.] 

2. The dangers to which both vessels were 
exposed during the service had been exag- 
gerated. 

3. The policies of insurance on the E. and her 
cargo not having been produced, the presump- 
tion was that by their terms the E. was author- 
ized to render such services. 

4. $10,000 was a reasonable compensation to 
the E. and her ship's company for the service 
rendered, $500 of it to be paid to the owners 
of the E. for expenses, $750 to the master of 
the E., and the rest, half to the owners of the 
E. and the other half to be divided among the 
ofiicers of the E., including the master and 
her crew, according to their wages. 

[Cited in The Benison, 36 Fed. 797.] 

^ [Reported by Kobert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission. 14 Am. Law Rev. 84, con- 
tains only a partial report.] 



5. The owners of the cargo of the E, who 
had intervened might also recover the damages 
which they had sustained by reason of the de- 
tention, such damages being the difference be- 
tween the value of their cargo when delivered 
and what would have been its value if delivered 
without detention; and that their right to re- 
cover such damages was not affected by the 
above mentioned clause in the bills of lading 
under which the cargo was shipped. 

6. The libellants should not recover costs, ex- 
cept that the costs of the reference to ascertain 
the damage to cargo should abide the event. 

In admiralty. 

E. P. Wheeler and 0. S. Souther, for own- 
ers of Etna. 

W. R. Beebe, for crew of Etna. 

S. H. Olin and J. H. Montgomery, for ship- 
pers of cargo by Etna, 

T. E. Stillman for claimants. 



OHOATE, District Judge. This is a libel 
brought by the owners, master and crew of 
the steamship Etna, against the steamship 
Colon and her cargo, claiming compensation 
as for a salvage service in towing' her into 
the port of New York, when disabled by the 
breakage of her machinery at sea. Some of 
the consignees of cargo by the Etna have 
joined as co-libeUants, claiming for damage 
through detention in the voyage to cheir 
goods, which being fruit, it is claimed became 
worthless or damaged by decay, before ar- 
rival, and which, but for the detention, would 
have arrived in good condition. 

The Colon is an iron steamship of 2,686 
tons burden, belonging to the Pacific Mail 
Steamship Company. She left New York on 
the 17th of August, 1876, with a hundred and 
forty passengers, and a crew of seventy-four 
men, including officers, and a genffl:al cargo 
of merchandise not perishable, valued at 
$250,000, bound for the port of Colon, by 
way of Crooked Island passage. On the 
20th of August, at eleven o'clock in the fore- 
noon, she broke her low pressure crank shaft 
in the crank. The effect of the accident 
was, that her machinery "was wholly dis- 
abled, and her propeller rendered useless. 
By the accident two men were killed, the 
four columns that supported the cylinders 
were broken, and other parts of the machin- 
ery badly damaged. She was 'then in lati- 
tude 28° 17' north, and longitude 74' 4' west, 
about 731 miles from New York, and 200 
miles from the nearest port, which was Nas- 
sau, New Providence. In all other respects, 
except as to her machinery, she was tight, 
staunch and strong. She had on board an 
ample supply of provisions to keep the sea 
for several months. She was a two-masted 
steamer, brig-rigged and furnished with two 
top-gallant sails, two upper top sails, two 
lower top sails, two courses, one fore stay 
sail, one fore top mast stay sail, one fore 
spencer, one gafC top sail, one main stay sail 
and one main spencer. At the time of the 
accident, the sea was smooth, the weather 
fine and the wind light from the "W. S. W. 
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About half an Iiour after the accident, the 
ship was got under all sail. The damage 
to the machinery was such that it could not 
he repaired at sea and the master decided 
to make for the port of New York, He then 
expected the Etna to pass within speaking 
distance, on her regular trip from Kingston 
or Port au Prince to New York, and the 
Acapuleo, a steamship of the same line with 
the Colon, would be also due in that vicinity, 
in about three days, on her passage from 
Colon to New York, in case she took the 
Crooked Island passage. She sometimes 
took another route, which would have carried 
her a hundred miles further to the westward. 
Having got all sail on the ship, the master 
attempted to wear, but the wind being light 
and the propeller not being disconnected, he 
was unable to do so, and the ship made 
headway to the southward, about a knot 
and a half an hour, and drifted to the east- 
ward, at about the same rate. After at- 
tempting to wear for about an hour, she made 
a French brig, and lay to, spoke and boai'ded 
the brig, and sent despatches by her. She 
then continued her efforts to wear, with tne 
same result as before, until she made the 
Etna, which was at three o'clock and forty- 
five minutes in the afternoon. The course 
of the Etna was to the westward of the 
Colon, and she was bound to New York. 
The Colon set a signal which indicated that 
she wished to communicate dose with the 
Etna, and soon after the Etna, in response 
to the signal, bore down upon her, tlie Colon 
bein then nearly abeam, and distant from six 
to eight miles. The Etna having rounded to 
under the lee of the Colon, the master of the 
Colon came on board the Etna and he and 
the master of the Etna had an interview, in 
which' the master of the Colon told the mas- 
ter of the Etna that his machinery was dis- 
abled, and that he wished the Etna to tow 
him back to New York. After some hesi- 
tation on the part of the master of the Etna, 
it was agi'eed that he should do so. The 
subject of compensation was mentioned, and, 
at the suggestion of the master of the Colon, 
it was agreed that that should be left to be 
determined by the parties in interest in 
New York, and an agreement in wi'iting was 
drawn up and signed by them, as follows: 
"At sea, August 20th, 1876. Lat. 28° 17' N., 
Long. 74° "W. On board S.S. Etna. We, the 
undersigned, do hereby agree as follows: 
The P. M. S. S. 'Colon' being disabled as to 
her machinery, but in other respects tight, 
staimeh and strong, asks the Atlas S.S. 'Etna* 
to tow her the 'Colon' to New York. The 
imdersigned.Capt. S. P. Griffin, of the 'Colon,' 
stipulates that compensation for the assist- 
ance to be rendered shall be settled by the 
companies in interest in New York; and the 
undersigned, Capt J. W. Sanson, of the 
'Etna,' accepts the stipulation of Capt S. I*. 
Grifiin, and for his part will render the 
assistance mentioned upon the terms stated." 
The Etna was furnished with only one 
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hawser, suitable for the purpose of assisting 
in towing the Colon. It was a ten-inch 
hawser, which had been in use on the Etna 
for two years or more, but was in good con- 
dition. The Colon had a larger hawser, new, 
that had never been used. Before the cap- 
tains separated, it was arranged that both 
hawsers should be used in towing. The 
agreement having been made, the master of 
the Colon returned to his ship. The hawser 
of the Colon was passed on to the Etna, and 
that of the Etna onto the Colon. This service 
was performed by the crew and the boat of 
the Colon. The hawsers were made fast to the 
after bitts on the quarter deck of the Etna 
on either side, and the Etna resumed her 
voyage for New York with the Colon in tow. 
They got under way about seven o'clock in 
the evening of the 20th of August, and ar- 
rived off Sandy Hook shortly before mid- 
night, on the 25th, and came up the bay 
early in the morning, on the 2Gth. From the 
20th to the 26th, the weather was fine, and 
the winds for the most part light and favor- 
able, and during most of the time, the ships 
carried sail. They arrived in safety and 
without accident, except the stranding of the 
hawser of the Etna, on the 21st, which does 
not appear to have been caused by any de- 
fect in it. In consequence of the inequality 
in the strength of the hawsers, they were so 
arranged that that of the Colon bore a greater 
part of the strain of the towage than that 
of the Etna. 

The Etna is an iron steamship of 1,274 tons 
burden, belonging to the Atlas Steamship 
Company (limited), running regularly be- 
tween New York and ports in the West In- 
dies, usually between Port au Prmce and 
New York, but on this trip she stopped at 
Kingston, for the mails. On the 17th of 
August, 1876, she left the port of Kingston, 
Jamaica, with thirty-nine passengers and a 
general cargo of merchandise, valued at 
about $100,000. She also carried the mails 
from Kingston to New York. Her cargo 
consisted in part of fruit, bananas and limes, 
shipped green and liable to decay before 
arrival, if detained on the voyage. The 
value of the Colon and her stores was about 
$230,000. The value of the Etna was about 
$120,000. The regular and usual length of 
the Etna's passage, from Kingston to New 
York, is seven days, and but for the deten- 
tion, she would have been due in New York 
early in the morning of the 24th. She 
was therefore detained two days. Her mas- 
±er claims that he was ahead of his time 
when he bore away for the Colon, and might 
have arrived on the afternoon of the 23d. 
So that the detention was at the utmost two 
days and a half. 

All the cargo of the Etna was shipped un- 
der bills of lading which permitted the Etna to 
tow and assist vessels in all situations. AU 
the cargo of the Colon was shipped under 
bills of lading, which exempted tlie Colon 
from liability for damage arising from ac* 



COLON (Case No. 3,024) 



£6 Fed. Cas. page 146] 



cidents to the macliinery. There is evidence 
that the defect in the crank, which resulted 
in the damage to the machinery, was a la- 
tent defect which could not have been dis- 
covered by examination prior to the break- 
age. 

On the 26th of August, after the arrival of 
the ships at New York, Mr. Clyde, the presi- 
dent of the Pacific Mail Steamship Co., call- 
ed on the agents of the Atlas Steamship 
Company, the owners of the Etna, and ask- 
ed them to fix a sum for the service, as he 
desu'ed to transfer the cargo and passengers 
of the Colon. No agreement was come to, 
nor any definite proposition made, but the 
same day the agents of the Atlas Company 
wrote to Mr. Clyde: "After conversation 
with Capt. Sanson, we find the matter of 
importance, and will require consideration; 
but on Monday, we hope to commimicate 
definitely regarding the salvage of the 
steamship Colon." The transfer of the pas- 
sengers and cai'go of the Colon to the Cres- 
cent City, another steamship of the same 
line, was immediately commenced. On Mon- 
day, August 28th, the agents of the Atlas 
Company called upon Mr. Clyde. They stated 
to him that they should claim $150,000 at 
least; that that was their view of what the 
service was worth. Mr. Clyde replied that 
his views differed entirely from theh's; that he 
regarded it as a towage service only; that he 
thought it was not worth anything like that 
sum, that he would pay a fair compensation 
for it as a towage service. This was the 
substance of the conversation. And the in- 
terview ended without any definite proposi- 
tion on the part of Mr. Clyde, and without 
any arrangement for further negotiation. Mr. 
Clyde had informed the agents of the Atlas 
Company, on the 26th, that the transfer of the 
cargo to the Crescent City would go on without 
delay, unless they interposed to stop it On the 
29th of August the Atlas Company filed 
their libel and attached the Colon and her 
cargo, thereby stopping the further tranship- 
ment of the cargo. They claimed in the libel 
$150,000 for a salvage service, and there was 
some delay in procuring the necessary bonds 
for the release of the ship and cargo, so that 
the Crescent City, which would regularly 
have sailed on the 29th, was delayed imtil 
the bonds were furnished. The libellants 
knew that the cargo was being transferred, 
and that, if not stopped, the Crescent City 
would leave port with it on Tuesday, the 
29th, at noon. 

The weight of testimony is that the part of 
the sea where the Colon's machinery became 
disabled, is not very much frequented by ves- 
sels, the vessels passing there being mostly 
small sailing vessels going between New York 
and the West India ports, by way of Crooked 
Island passage, and certainly that the Etna 
and the Acapulco were the only vessels 
capable of helping her to proceed on her voy- 
age, which were likely to come near enough 
to assist her; and as to the Acapulco, the 



chance of her falling in with the Colon was 
subject to several contingencies. The cur- 
rent at that time and place was setting to the 
eastward, and before the Acapulco reached 
that part of her voyage, the Colon might have 
drifted so far to the eastward as not to be 
made from her. Although the master of the 
Colon believed he could have kept upon the 
ti'ack of the Acapulco, yet his success in doing 
so would depend greatly on the wind and 
weather. The drift to the eastward was 
about a knot and a half while she was at- 
tempting to wear. • If she were lying to, it 
would, of course, be much less, and this 
easterly drift of the current was unusual at 
that place. The preponderance of the evi- 
dence also clearly is, that the Colon, by the 
aid of her sails alone, could be navigated at 
sea without danger, except on a lee shore; 
that with her screw disconnected she would 
make headway under canvas, with a mod- 
erate breeze, and that she could sail under 
canvas on a wind. Her screw was station- 
ary, that ife, it could not be raised out of the 
water, but could be disconnected from the 
shaft. The expectation of the master that 
if necessary he could make the port of New 
York under canvas, was not an xmreasonable 
one. 

It is claimed on the part of the libellants>. 
that the service rendered was a salvage serv- 
ice of great merit; that the Colon was res- 
cued from great and imminent pei*ns by the 
Etna; that the Etna encountered gi*eat risks 
and incurred great expense and loss in ren- 
dering the service, and it was insisted upon 
the trial that the libellants were entitled to 
$150,000. That the service rendered is one 
that ranks as salvage, and not as a mere 
towage service, was conceded by the learned 
counsel for the Colon; but it. is insisted that 
the alleged dangers to which the Colon was 
exposed, and those which the Etna encoun- 
tered in aiding her. are mostly imaginary 
and that the expense and loss claimed to 
have been incurred and sufEered are greatly 
exaggerated. 

The first danger to which the Colon is 
claimed to have been exposed was from the 
condition of her machinei-y. By the break- 
ing of the columns supporting the cylinders, 
great masses of iron, it is said, were left un-- 
secured in the ship which in case of a storm 
might have shifted and roUed about an<J 
sunk the ship. The evidence is not very 
dear or satisfactory as to whether by the 
rolling of the ship the broken parts of the 
machinery would have endangered her safety, 
or to what extent this was so, or within 
what time this danger could have been 
guarded against, or what if any precautions 
could have been taken, in case of the sea 
rising, to secure these dangerous parts of the 
machinery temporarily. This particular dan- 
ger was not referred to in the libel, nor does 
it appear to have been referred to in the 
conversation between the masters of the two 
ships on board the Etna, The only evidence 
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from which it can be inferred, is the nature 
of the breakage as before described, and the 
testimony of Captain Griffin, who said that 
it would talce but an hour or an hom* and a 
half to disconnect the sa-ew and yet that he 
did not disconnect it till the night of the 
22d, although it offered a considerable im- 
pediment to the progress of the ships while 
connected. And he gave as the reason for 
not disconnecting it sooner, that the men 
were at worli securing the engine; that that 
was a most important thing to do at that 
time; that the heavy parts of the engine were 
. adrift From this evidence and from the 
nature of the damage it may I thinlc be rea- 
sonably infen*ed that the ship was in some 
danger from this cause during the two days 
and some hours, and that the work was so 
important that the men in the engineer's de- 
partment could not be spared to uncouple the 
screw, but this element of danger would be 
entitled to greater consideration if the libel- 
lants had shown more fuUy, by testimony, its 
nature, extent and duration. It is consistent 
with Capt Griffin's testipiony that his appre- 
hensionof the effect of the existing state of the 
machinery in case of a storm, may not have 
extended so far as the actual sinking of the 
sliip thereby, and it is noticeable that while 
he was in company, on the 20th, both with 
the Etna and the French brig, there is no 
evidence that this danger to the lives of his 
passengers was referred to in either case as 
a reason for their lying by him, and that, 
while the master of the French brig offered 
to do all in his power, Capt. Griffin made no 
request that she should lie by him tUl this 
danger was passed. It does appear by the 
evidence that that part of the ocean is oc- 
casionally visited in July, August and Sep- 
tember by hurricanes or circular storms last- 
ing for about twelve hom-s. 

But the Colon was not rescued from this 
danger, assuming it to have existed, by any- 
thing which the Etna did. The Etna fur- 
nished no men, nor was she asked to fm:- 
nish any men, to aid in securing the ma- 
chinery. Nor could she, if the bad weather 
had come before the machinery was secm'ed, 
have saved the Colon or her cargo fi-om this 
danger. The most she could have done would 
have been to stay by her and take off her 
passengers and ci-ew. Her presence was tm- 
doubtedly a security to the lives of those on 
board the Colon against this somewhat re- 
mote, but on the evidence possible, danger. 

The next danger to the Colon relied on 
arises from her location in a part of the sea 
little frequented by steamers and where, as 
is insisted, she would have certainly drifted 
to the eastward, out of the track of such 
ships as were likely to pass that way. This, 
however, appears to be an imaginary rather 
than a real danger. The infrequent chances 
she would have in those waters to find a suit- 
able vessel to tow her, of course increased 
the chances of detention at sea, and so may 
be said to have enhanced the value to hei* 



of the Etna's service; but she was in no 
danger at sea, and she was net so far from 
port and from the other routes of ocean 
steamers as to be in any sense lost or be- 
yond the reach of help, if she found it im- 
possible for want of favoring winds to make 
her port She was tight and staunch and 
navigable at sea, and could have made some 
port, and she was well provided with boats, 
which she could have sent to some port or 
ports from which aid could be obtained. 
The prevailing winds of that season in that 
part of the sea are shown to be light and va- 
riable, and, if she had missed the Etna and 
the Acapuleo, she simply would have run 
the risk, so far as her location is concerned, 
of being kept longer at sea and of being com- 
pelled to make or approach New York nnder 
canvas. She could hardly have failed,, in 
approaching New York, to have fallen in 
with some steamer which could have towed 
her in. 

The nes:t danger insisted on is, that she 
was unmanageable imder canvas on a lee 
shore. This also is mostly an imaginary 
danger. It is true, doubtless, that these 
long steamers are far less manageable under 
canvas on a lea shore than sailing ships. 
Generally they cannot taclc, and in bad 
weather in that position are in greater peril, 
and they cannot sail by the wind as other 
vessels can, so that if they are caught with 
a heavy gale on a lee shore, with disabled 
machinery and not on soundings affording 
anchorage, they are in great peril; but the 
Colon was not in this position and in no 
danger of getting into such a position. If 
she had not been taken in tow but had pro- 
ceeded under canvas, she would not have 
been on a lee shore until near the port of 
New York and the chances of her being 
caught thei-e with a heavy gale blowing on 
shore wei'e certainly very remote, and the 
chances of her being lost by this danger 
without possibility of anchorage or rescue al- 
together too remote to enter into the calcu- 
lation of the value of this service. At the 
same time it is of course to have due weight 
in valuing the service rendered that the Co- 
lon was not as manageable as a sailing ves- 
sel, that her canvas was designed to aid her 
steam power and not to propel her independ- 
ently of it It is also claimed that the Colon 
was in danger of getting out of provisions, 
but this is not sustained by the evidence. 

In fact, the principal value to the Colon of 
the service rendered by the Etna was that 
her passengers and her cargo, which were 
bound for Colon, were brought to New 
York at least -nine days and perhaps 
a much longer time sooner than they would 
have reached that port but for the assistance 
so rendered; but that she was in any great 
or impending peril from which the Etna 
rescued her or her cargo, or in any danger, 
tending in any considerable degree to in- 
crease the value of the service of bringing 
her promptly into port is not estabUshed by 
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the proofs. But "with all liiese deductions 
from the extreme claim of the Etna, the serr- 
ice thus rendered to the Colon and her cargo, 
of being thus promptly towed into port, was 
a; salvage service of great value, and its 
value is not diminished by the fact that the 
shippers of cargo by thfr Colon may have 
had no claim for damage gi'owing out of the 
breakage of the machinery. The amount 
and value of the property rescued is not 
changed by this fact 

The risks run by the Etna have also been 
greatly exaggerated; She had taken on 
board at Kingston seventy-five tons of ex- 
tra coal as ballast. Of this she used in get- 
ting to New York only twenty tons, leaving 
her about four days' supply on her arrival. 
She was therefore in no appreciable danger 
of exhausting her fuel. The supposed dan- 
ger of collision with the Colon while towing 
her is too remote to be worth considering. 
It could arise only from bad management 
It is a bare possibility of danger merely 
which exists in all towage services. It ap- 
pears that there was some insurance on the 
Etna, but howmuch does not appear. The poli- 
cies are not produced. In view of the non- 
production of the policies it would seem that 
the libellants have faUed to prove a possible 
loss of insurance by deviation in towing the 
Colon, since it is a common provision in pol- 
icies of insurance to permit the rescue of 
vessels in distress. The burden here is on 
the libellants, and the evidence is exclu- 
sively within their own control. The danger 
to the Etna chiefly relied on was that by 
the extra sti*ain put upon her machinery it 
was in danger of becoming disabled. The 
attempt however, to prove by the witnesses 
Petrie and Roberts, that her machinery was 
unduly strained and in fact injured by tow- 
ing the Colon, failed; and upon the whole 
evidence I should not be justified in finding 
that she incuiTed any appreciable danger of 
disabling her machinery from the service 
rendered. And it is admitted by the master 
of the Etna, that the towing of the Colon im- 
posed very little extra labor on the crew of 
the Etna. The Etna presents a bill of ex- 
pense and damage amoimttng to $2340.65, 
besides the claim of §2500 for loss of freight 
on the next trip, which last item, however, 
was abandoned on the trial after considera- 
ble testimony had been taken on the subject 
Of this claim for damages, the testimony 
sustains but a small part The claim of 
$600 for a new shaft is clearly not proved. 
Long afterwards and after one or more in- 
tervening voyages, a new shaft was. put in, 
but it is not shown that the necessity for it 
was caused by the extra work done on this 
voyage. Seventy-five dollars for injury to 
hawser, $100 for repairs to the. deck, $200 
for extra work on the engine, $125 for extra 
coal used will more than cover all damages 
and expense proved to have been., incurred 
by- the Etna. The sum of $484, claimed as 
paid; in fines for detention . of . the mails, was^ 



not shown to have been paid. The engineer's' 
log does not sustain the claim that after tak- 
ing the Colon in tow the Etna was run un- 
der any increased pressure of steam or with 
any considerably increased consumption of 
fuel, and the entries in the log indicating 
greater trouble from heating of the machin- 
ery were shown to have been interpolated 
pending the trial. 

While it is properly conceded by the 
learned counsel for the claimants that the 
service rendered is to be treated as a salvage 
service and not merely as a towage sei-vice, 
and is to be compensated accordingly, yet it 
is very manifest that it was for the most 
part wanting in those elements of danger, 
both to the property saved and to that render- 
ing the salvage service, which have led to the 
giving of a large part of the value of the 
property saved. The rule as to the compen- 
satiod is perhaps stated with as much cer- 
tainty, by Sir John NiehoU in the case of 
The Clifton, 3 Hagg. Adm. 118, as the subject 
admits of, as follows: "The ingredients of a 
salvage service are: First. Enterprise in 
the salvors in going out in tempestuous 
weather to assist a vessel in distress, risking 
their own lives to save their fellow creatures, 
and to rescue the property of their fellow 
subjects. Secondly. The degree of danger 
and distress from which the property is res- 
cued, whether it were in imminent peril and 
almost certainly lost if not at the time res- 
cued, preserved. Thirdly. The degree of la- 
bor and skill which the salvors incur and dis- 
play and the time occupied. Lastly. The 
value. "Where all these circumstances con- 
cur, a large and liberal reward ought to be 
given, but where none or scarcely any take 
place, "the compensation can hardly be de- 
nominated a salvage compensation; it is lit- 
tle more than a mere remuneration pro opere 
et labore." 

It is unnecessary to discuss in detail the 
recent cases of salvage where the service ren- 
dered consisted of towing a disabled steamer 
into port, which serve in some sort as prece- 
dents and guides to the court in fixing the 
amount of the compensation. No two cases' 
are exactly alike. The cases most nearly 
like this, though each of them difEering from 
it in important particulars are: The City of 
Berlin, 37 Law T. [N. S.] 307; Pacific MaU 
SS. Co. V. Ten Bales of Gunny Bags [Case- 
No. 10,648]; The Herman Ludwig, Vice Ad- 
miralty Court of Nova Scotia, unrepoi-ted; 
The Saragossa [Cases Nos. 12,334 and 12,335]; 
The Rebecca Clyde [Id. 11,621]; The Emily 
B. Souder [Id. 4,455]. The case of the Ame- 
rique, L. R. 6 P. O. 468, being a case of dere- 
lict has little analogy to the present 

The principle is^ °that the compensation 
\ should be such that it will offer a proper in- 
I ducement to the rendering of these extraor- 
1 dinaxy services at sea, and yet not so great 
'that it will deter the parties in need of aid 
i from the acceptance of the service. Taking' 
jinto account the large jmmberof the Colon's' 
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passengers and crew and the Yalne of the 
two vessels and then: cargoes, the distance 
from port at which the Colon was taken in 
tow, and the character of that part of the 
sea as being remote from the usual track of 
steamers, and the great value to the Colon of 
the service rendered in bringing her passen- 
gers and cargo into New York so quickly, 
with all the other elements of the question 
disclosed by the evidence, I think that the 
sunl of ten thousand dollars will be a fair 
and liberal compensation to the Etna and her 
ship's company for the service rendered, and 
rislis and expenses incurred in the service, 
out of which is to be paid to the owners of 
the Etna $500 for the damage to ship and 
hawser and for extra coal, and $750 to the 
master of the Etna, and one-half of the resi- 
due, $4,375, is also awarded to the owners of 
the Etna. The other half of the residue is 
to be apportioned among the officers and 
crew of the Etna, including the master, in 
proportion to their wages. 

Upon the trial it was agreed that the 
amount of the claim of the consignees of the 
part of the cargo of the Etna should be deter- 
mined by a reference, in case it should be 
decided that; they were entitled to any com- 
pensation. Enough appears upon the proofs 
to show that by the lengthening of the voy- 
age this fruit or some of it, which would 
otherwise have arrived in New York in sound 
condition, became damaged or worthless by 
decay. Two questions arise: First, wheth- 
er the consignees, who are shown to have 
been the owners of the fruit, are entitled to 
any compensation, and secondly, it entitled 
to any eompehsation, on what principle the 
amount to which they are entitled is to be 
computed. That they are justly entitled to 
compensation is, I think, clear. The Colon 
requested, for her own benefit and the bene- 
fit of her cargo, the Etna to tow her into port, 
and for this purpose to lengthen her voyage 
two days or two days and a half. If in or- 
der to do so it would have been necessary 
for the ci*ew or the passengers of the two 
vessels to consume any part. of the cargo 
of the Etna which was eatable as food, no 
question would probably be made that the 
Colon must compensate the owner of that 
part of the cargo for the same, whether the 
shipper had agreed in that case not to hold 
the Etna liable for the loss or not I see 
no reason why, in the suit of the owners of 
the Etna for the salvage, such a claim in 
such a case should not be included and ad- 
justed. It grows out of the same transac- 
tion and is immediately connected with the 
service rendered, and the Etna as carrier, 
though absolved from liability, would still 
have been bailee of the property, with all oth- 
er rights, duties and obligations of such 
bailee and caiTier. So if it became neces- 
sary for the salviag ship to throw overboard 
part of her cargo in order to render the serv- 
ice, the justice of the case would be the 
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same, even though the ship were protected 
by a similar stipulation in the bill of ladiog. 
Now, instead of consuming the fruit or 
throwing it overboard at the request and for 
the benefit of the Colon, the Etna kept it at 
sea two days longer than it would other- 
wise have been kept at sea, and thereby its 
value was lessened. It is just as truly sac- 
rificed at the request of and for the benefit 
of the Colon in this case, to the extent of the 
loss in value suffered, as it would have been 
if consumed or thrown overboard; and the 
fact that the fruit was shipped imder bills 
of lading, permittiag the Etna to take other 
vessels in tow, does not affect the question, 
except that in the one case the ship would be 
entitled to the damages because liable over to 
the shipper, and in the other ease the shipper 
would himself be entitled to them. The bUl 
of lading was a waiver of aU claim of dam- 
age arising from this cause to the consignee 
as against the Etna, and as against her and 
her owners alone. The stipulation was not 
made for the benefit of other vessels, except 
so far as permitting the Etna to rescue them 
may be necessarily a benefit Releasing 
such other vessel fi-om such liability was 
not within the purview of the contract so 
made between ship and shipper. That stip- 
ulation was therefore no waiver of any 
claim for damages which the consignees or 
shippers might have against another vessel 
at whose request and for whose benefit their 
property might be with their consent taten 
or sacrificed. Nor would this clause in the 
bill of lading disable the Etna, as a carrier 
of the consignee's goods, to claim and recover 
such damages in this suit Here, howeva-, 
the consignees have joined as co-libellants, 
and by the course taken on the trial, their 
claim has been severed from that of the ship, 
their cai-rier. It wUl be observed that this 
is a claim for damage growing out of the 
salvage, not for salvage compensation prop- 
erly so called, and there is nothing in the 
cases cited by the claimants' counsel which 
prevents the allowance of such a claim. 
While those cases establish the general prop- 
osition that cargo of the salving ship is not 
entitled to share in the salvage, yet they do 
not deny but recognize the right of the salv- 
ing ship, being liable over to the shipper, 
to recover the resulting damage to cargo as 
one element of the salvage awai-d, unless the 
ship has been released from this liability to 
the shipper; and, if the shipper has so re- 
leased the ship, they also recognize the right 
of the shipper to recover what the ship would 
otherwise have recovered on. that account 
The Nathaniel Hooper [Case No. 10,032]. 

The only remaining question is as to the 
rule of damages to be applied to this case. 
It is insisted by the claimants that the ordi- 
nary rule of damages in case of damage to 
property lost or destroyed at sea, should be 
applied in this case; that according to that 
rule the amount of damage, recoverable for 
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that part of tlie fruit which became worth- 
less, is its cost in Jamaica, with the expense 
to the owner of shipping it and getting it 
to the place where it was lost It is true 
that this rule of damage is firmly established 
in cases of property lost or destroyed before 
it reaches port. It is held that the value it 
Tvould have had if it had reached port in safe- 
ly, cannot be considered in determining its 
value at the place of loss, because it is a 
mere possibility that it would have ever 
reached port, even if it had not been lost as 
it was lost. The rule has been adopted as 
excluding merely speculative profits, and as 
furnishing a convenient and in its general 
application a fair measure of the value of 
property lost or destroyed at sea. But there 
is no reason for applying the rule in this 
case. The goods did arrive. They were not 
lost at sea. The question is, what damage 
the owner has sustained by receiving them 
in the condition, in which they were deliv- 
ered on the day of their arrival, instead of 
in the condition they were in on the day 
when they would have arrived but for thfe 
detention. It is of course a question of fact 
to be determined whether on Thursday 
morning, Aug. 24th, they were still sound, 
and how far they had deteriorated in value 
^vhen actually delivered. To allow this dif- 
ference in value to the owners. Is not to al- 
low them speculative profits. It is simply 
to allow them the amount of loss which, at 
the request and for the benefit of the Colon, 
the owners have suffered. The rule alluded 
to has, it is believed, not been applied where 
:goods have arrived, after suffering injury at 
sea. It has been customary in cases of sal- 
vage to make a liberal allowance for expense 
and damages incurred; but independently of 
that consideration, these consignees are en- 
titled to their damages actually sustained, 
and it must be referred to a commissioner, 
if the paities do not agi-ee, to compute the 
amount on the basis of this opinion. 

The interview between Mr. Clyde and the 
agents of the Atlas Company, on August 
28th, disclosed such a total diversity of 
views as to the claim which is the basis of 
this suit, that either party may properly 
liave inferred that no further negotiation 
was desired, unless asked for; and as no 
suggestion of the kind was made, I think 
that the immediate bringmg of a suit would 
not have been oppressive, or a ground for 
withholding costs from the libellants, if the 
claim made in the libel had not been exor- 
bitant. But the claim was exorbitant, and 
made in a way which subjected the claim- 
ants to unnecessary trouble, expense and an- 
noyance. The amount of security exacted 
was unnecessarily large. The libellants also 
subjected the claimants to the expense and 
trouble of producing evidence and defending 
against a claim for loss of freight, which 
was afterwards abandoned, but which the 
agents of the Etna should have discovered to 



be unfounded before coming into couit. The 
libellants will therefore recover no costs, ex- 
cept that the costs, as between the consign- 
ees of the fruit and the claimants from the 
time of the order of reference, will abide the 
event. Decree accordingly. 

[NOTE. For decision overruling claimants' 
exceptions to the commissioner's report, see 
Case No. 3,025, next following.] 



Case ISo. 3,035. 

The COLON. 

[10 Ben. 366.]^ 

District Court, S. D. New 'York. March, 1879. 

Damages to Cakgo— JIaeket Value — Evidence 

— EXPEKTS. 

Bananas, forming part of a cargo of a steam- 
er, were injured by her detention in performing 
a salvage service, and the owners of it were 
held to be entitled to recover the amount of the 
damages in a suit brought to recover salvage 
for the service. The evidence showed that the 
fruit was freshly cut when it was shipped on 
the 17th of August, and that such fruit usually 
stood a voyage of seven days, and that as far 
as it was seen before the 24th of August, on 
which day it would have arrived in New York 
but for the detention, it was in good condition. 
Evidence was given that the market was bare 
on the 24th, and that there were no sales on 
that day. Experts in the trade testified to 
values ranging from §2.00 to $2.50 per bunch 
for that day. Evidence was given that similar 
fruit which arrived on August 31st netted $1.83 
per bunch for the consignment. The commis- 
sioner fixed the damages, taking the sound 
value of the fruit on the 24th of August at 
$1.98 per bunch, and exception was taken to 
his report. Held, that the evidence was prop- 
erly admitted and that the weight of it sus- 
tained the report. 
[Cited in The Boskenna Bay, 31 Fed. G13.] 
See 10 Ben. 60 [The Colon, Case No. 3,024]. 

[In admh:alty. Libel by the owners, mas- 
ter, and crew of the steamship Aetna for 
salvage service. There was a deci-ee for 
libellants, and a reference to a commissioner 
to compute the damages. Case No. 3,024. 
On the coming in of the report, the claimants 
filed exceptions thereto.] 

Stephen H. Olin, for libellants. 

Butler, StiUman & Hubbard, for daimants. 



CHOATE, District Judge. In this case the 
salvage service rendered by libellants to the 
steamship Colon involved damage by deten- 
tion to a part of the cargo of the Aetna, the 
salving vessel, consisting of bananas, and the 
co-libeUants, the owners of the fruit, having 
been held to be entitled to recover in this 
suit the loss sustained by them on account 
of its detention from the 24th to the 26th 
of August, this part of the amount due the 



* [Reported by Robert D. Benedict, Esq., and 
Benjamin Ijincoln Benedict, Vtsq,, and here re- 
printed by permission.] 
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libellants was at the ti-ial, by consent, re- 
served to be determined by a reference to 
a commissioner, instead of being determined 
by the court on the trial. The commissioner 
has reported the amount of loss, basing his 
conclusion on the facts found by him, that if 
the fruit had ari-ived on the 24th, it would 
have then been in a sound and merchantable 
condition, and that its market value on that 
day would have been $1.98 per bunch. To 
this report the claimants have excepted, on 
the ground that upon the evidence the fruit 
was not sound on the 24th of August, and 
that the estimate of market value was ex- 
cessive. I think the report of the commis- 
sioner is fully sustained by the evidence. As 
to the condition of tiie fruit, it was shown to 
have been gi-een and freshly cut on the 17th, 
when shipped. The evidence is that such 
fruit stands a voyage of seven days, and so 
far as it was actually observed before the 
24th, it was in good condition. It is not a 
just conclusion from the testimony of those 
who saw it on its arrival and who gave their 
opinion as to its prior condition, that it had 
become unsound or unmerchantable on the 
24th. As to the value fixed by the commis- 
sioner, the testimony of several experts in 
the trade gave prices ranging from two dol- 
lars to two dollars and a half per bunch for 
the 24th. This evidence was clearly compe- 
tent, there being no sales in the market fix- 
ing the price on that day. The commissioner 
very properly took into consideration the ac- 
tual prices realized for fruit of the same cLual- 
ity, which arrived on the 31st of August and 
which netted for the entii'e consignment $1.- 
83. The other consignments, which claim- 
ants insist should also be considered, were 
too remote in time or unlike in quality, and 
affoi'ded no proper standard of comparison. 
The testimony justified the conclusion that 
the market for the Aetna's bananas on the 
24th and a few days next thereafter, would 
have been better than the market was for 
the fruit that arrived on the 31st, and that 
on the 24th the market was bare. This cir- 
cumstance was not of that extraordinary 
character that it should be considered as be- 
yond the purview of the parties, or a cii-cum- 
stance affecting the damages which could 
not have been foreseen as likely to happen 
in tliis particular trade in perishable fruit, 
supplied, as it was, at intervals to the mar- 
ket of New York through pretty regular ship- 
ments by steamer and irregular arrivals by 
sailing vessels. The Aetna and the Colon 
being both in this trade the parties are clear- 
ly to be held to be familiar with the pecu- 
liarities of the market The damages were 
therefore properly placed somewhat in excess 
of the prices realized from the next succeed- 
ing consignment, and the price of $1.98 adopt- 
ed by the commissioner did no injustice to 
the claimants, the excepting pai'ty. Excep- 
tions overruled, with costs to the co-libellants, 
from enti'y of order of reference. 



Case No, 3,0S6. 

The COL. HOWAUD v. HATDEN. 

[17 Betts, D. C. MS. 70,] 

District Court, S, D. New York. Nov. 30, 
1830, 

ExTESSiojr OF ExEOUTiox AGAiusT Claimant — 
Discharge of Stipulators, 

[Under Act March 3, 1847 (9 Stat 181), after 
final judgment against sureties of a claimant in 
an admiralty proceeding, they become prin- 
cipal debtors, and are not discharged by an 
extension of the execution against the claim- 
ant.] 

[In admiralty. Libel by Levy Hayden 
and others against the brig Col. Howard- 
Cameron— one of the stipulators for the 
claimant— moves to set aside or stay the ex- 
ecution issued on a decree for the libellant.] 

BY THE COURT. Cameron— a stipulator 
for the claimant— moves to set aside or stay 
the execution issued against him because the 
libellants have given the principal (the 
claimant) sixty days' delay on the execution 
out against him. The facts appear to be that 
on the arrest of the vessel in this action the 
claimant bonded her, and Cameron and an- 
other became stipulators on that bond. It 
was taken by the marshal imder the act of 
congi'ess, and the sureties became liable to 
an immediate decree or judgment against 
them upon the bond, for the amount decreed 
against the principal debtor. Act Cong; 
March 3, 1847, c. 55 [9 Stat 181]. Such evi- 
dence was rendered in the case that, after 
execution delivered the marshal, the claim- 
ant paid $300, with a privilege of having the 
execution delayed sixty days as to the resi- 
due. The balance not being paid, the libel- 
lants proceeded to collect it upon their ex- 
ecution against the stipulators. 

These stipulators, since final judgment 
against them in the suit, do not stand in the 
relation of sureties to the libellants for the 
claimant They have become principal 
debtors, and the contingent or secondary lia- 
bilily on the stipulations is merged in the 
judgment recorded against them. La Farge 
V. Herter, 3 Denio, 159; Bay v. Tallmadge, 
5 Johns. Ch. 305. In a case with features 
very similar to the present, the United 
States supreme court decided that, after 
judgment against an endorser of a promis- 
sory note, he was not entitied to be protected 
as a sm-ety, and that a stay or countermand 
of execution against the principal did not 
exonerate him. After the creditor has pro- 
ceeded to judgment against both, he is at 
liberty to issue execution or not, as he 
pleases, against the maker, without afford- 
ing cause of complaint to the endorser, or, 
if he issues an execution, he is at liberiy to 
make choice of the one which he thinks will 
be most beneficial to himself, without any 
consultation whatever with the endorser on 
the subject; nor ought he to be restrained 
by any fear of exonerating the endorser from 
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countermanding tlie service of any execution 
he may have issued, and proceeding immedi- 
ately, if lie chooses, on the judgment against 
the endorser. These authorities are conclu- 
sive upon the point now raised, and the mo- 
tion must be denied, -with costs. Order ac- 
cordingly. 



Case No. 3,037. 

The COLONEL LEDYARD. 

[1 Spr. 530.] ^ 

District Court, D. Massachusetts, Nov., 1860. 

LlABIWTr OF CARKlfili FOR INJURT TO CaRGO — 

Custom axd Usage— Doir op Shipper — Meas- 
ure OP Damages. 

1. A general ship at New Orleans, took 354 
barrels of flour for Boston, and also took on 
board 190 barrels of spirits of turpentine, the 
effluvium from which injured the flour: Held, 
that the carrier was responsible. 

2. If he had shown an established usage to 
carry those articles, as parts of the same cargo, 
on such a voyage, he would have been exoner- 
ated. 

3. It is incumbent on the shipper to see that 
his goods are of such character and condi- 
tion, as to bear the ordinary and usual treat- 
ment of such articles, in the voyage on. which 
he sends them. 

4. The measure of damages is the difference 
between the fair market value of the flour, 
as deUvered to the consignee, and what would 
have been its fair market value, if it had not 
been injured. 

In admiralty. 

A. A. Ranney, for libeflants, cited Gillespie 
V. Thompson, cited on page 477, 6 EL & Bl. 
wote; Brousseau y. The Hudson, 11 La. Ann. 
427; Alston v. HeiTing, 11 Exch. 822; Baxter 
v. .Leland [Case No. 1,124]; 1 Blatchf. 526 
[Baxter v. Leland, Case No. 1,125]; Clark v. 
Barnwell, 12 How. [53 U. S.] 273. 

Mr. Peabody, for claimants, cited Nettleton 
V. The Fanny Fosdiek, decided by Judge 
Betts, in New York, and the same ease [Case 
No. 4,641], decided by Judge Nelson, in the 
circuit court in New York. 

SPRAGUE, District Judge. This Ubel, In 
rem, seeks to recover for damage done to a 
quantity of flour, by the effluvium of spirits 
of turpentine. In Jime, 1859, this vessel 
was at New Orleans, taking freight for Bos- 
ton, as a general ship. The libellants, on the 
24th of that month, put on board of her 
354 barrels of sound flour, and took a bill 
of lading, by which the carrier was bound 
to deliver the same to the libellants at Bos- 
ton, in like good order as when received, "the 
dangers of navigation and fire only except- 
ed," The flour was stowed between decks, 
aft There were 190 barrels of spirits of 
turpentine in the forward part of the lower 
hold. The cargo seems to have been, in 

* [Reported by P. E. Parker, Esq., assisted 
by Charles Francis; Adams, Jr., Esq,, and here 
reprinted by permission.] 



other respects, properly slowed, and the 
hatches of the lower hold well secured; and 
during the passage, the hatches of the upper 
deck were taken ofE during the daytime, for 
ventilation. On arriving at Boston, the flc-or 
was found to have been penetrated by the 
effluvium of the spirits of turpentine, and its 
market value thereby diminished. 

It is not contended, on behalf of the daiui- 
ants, that this damage arose fi'om the porils 
of navigation, or of fire, so as to come within 
the exception in the bill of lading. But it 
is insisted, that there is an established usage 
to take spirits of turpentine and breadstuff^ 
together, as portions of the cargo of a gen- 
eral ship, from New Orleans and elsewhere, 
and that. In this instance, the carrier took 
all proper care, and performed his whole 
duty. It is incumbent upon the shipper, to 
see that his goods are of such a character, 
and in such condition, that they will bear 
the voyage upon wMch he sends them, if con- 
ducted in the usual and accustomed manner. 
If, therefore, his goods are deteriorated, be- 
cause they will not bear the established 
mode of stowage, or the companionship of 
other articles, which, from the known iisage 
of trade, he may reasonably suppose may 
constitute a part of the cargo, the shipper 
must bear the loss, and not the carrier. If, 
therefore, the claimants had succeeded in 
proving the usage which they set up, it 
would have been a good defence; but their 
proof has whoUy failed. The evidence does 
not show that it has been usual, on any 
voyages, to take spirits of turpentine, and 
breadstufCs, as parts of the same cargo, and 
as to New Orleans, it is' but recently that 
spmts of turpentine have been shipped from 
that port, in any manner. The carrier has 
not sho\vn any usage which woifld warrant 
him in putting spirits of turpentine on board 
of his vessel, with the flour, if the former 
would be deleterious to the latter, and the 
evidence shows conclusively that it was. 

The niunerous witnesses for the libellant 
testified positively that the flour was injured 
by the spirits of turpentine, and the scien- 
tific witness called for the claimant, on that 
point, rather confirmed than impaired their 
testimony. The flour having been damaged 
on the voyage, and it not appearing to have 
arisen from any inherent principle of decay, 
or from its character or condition being such 
as not to bear the voyage, as usually con- 
ducted, nor from the danger of the seas, the 
carrier must be responsible. 

The only question remaining is, the amount 
of damages to be awarded. This vessel ar- 
rived in Boston in thtf latter part of July^ 
and soon after began unloading. This in- 
jmy to the flour was discovered as it came 
out of the vessel. It was piled on the wharfs 
and the libellants informed the carrier that 
it would be sold at auction, and that he 
would be held responsible for the loss; It 
was sold at auction, on the 29th of July, 
The libellants now claim the difference be- 
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tween the price thiis obixiined, and what 
would have been the fair market price of 
the flour, if it had been delivered to them 
uninjured. This auction sale was in every- 
way properly conducted. Due previous no- 
tice was given. There was a good company 
of dealers, and the ship's husband himself 
was present The prices obtained were bet- 
ter than the previous appraisal by experts, 
who had examined the flom- for the purpose. 

The claimants have proved that the pur- 
chaser at this sale subsequently sold the 
flom- for more than he gave; but it was by 
retailing it, one, two, or three barrels at a 
time, and in one instance, ten barrels, and to 
persons who were kept in ignorance of its 
damaged condition. Such, a sale does not 
furnish a criterion by which the court can 
be guided. The claimants also intx-oduced 
the testimony of Dr. Hayes, an. eminent 
chemist He testified, that such was the 
volatile character of spirits of turpentine, 
and so pervading its Eluvium, that it might 
injuriously affect this flour, in. the relative 
situation in which they were on. board of 
this vessel, and with the hatches between 
decks well seciured; that he had been malc- 
ing experiments for the last six weeks, to 
ascertain, for his own instruction, the effect 
of spirits of turpentine on flour; that there 
was no chemical affinity between them, but 
that the flom* absorbed the fumes; that this 
mixture was not injurious to health; that 
the effluvium might be removed by sifting 
the flom* in the open air, or subjecting it to a 
dry heat of 150 degrees, or sometimes, at 
least, in the process of making and baMng it 
into bread. I did not imderstand him to say 
that this would always be successful; and it 
is in proof, that bread made of this flour, 
had the taste of tm'pentine. 

This scientiflc evidence undoubtedly shows^ 
that the effect of spirits of tm-pentine upon 
flour, is less injm'ious than has generally been 
supposed, and that it may be removed by 
care and labor. But if all this were, in fact 
known at the time this flotur arrived, still, 
the necessity of bestowing this care and la- 
bor, in order to relieve it from impurity, and 
restore it to its sound condition, would* ma- 
terially detract fi*om its value. But it does 
not appear, that the facts stated by Dr. 
Hayes were known, even to him, until dem- 
onstrated by his experiments, within the last 
six weeks. The importer was entitled to 
have this flour delivered to him in as good 
condition, for his wholesale business, as it 
was when put on board of the vessel at New 
Orleans. It was not' so delivered, and the 
carrier is responsible for the deterioration. 
The measure of damages must be the differ- 
ence betweea its market value and the price 
it would have commanded, if it had arrived 
in a sound condition. From aU the evidence. 
It appears that the auction sale is satisfac- 
tory proof of the market value. The testi- 
mony of experts has clearly shown, what it 
would have been, worth, if it had arrived un- 
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injured; and the difference is the amount of-" 
damages to be awarded. 

Decree for §567.42, damages and costs. 
See Lamb v. Parkman [Case No. 8,020]. 



Case ]Sro. 3,038. 

The COLORADO. 

[Brown's Adm. 393.] ^ 

District Court E. D. Michigan. July, 1871.' ' 

Collisio:t in a Fog — Speed — Lookout— Soepi- 
ciENCY of Watch — Inevitable Accidext. 

1. A propeller of 1,400 tons burden, navi- 
gating Lake Huron in the usual track ^of vesr 
sels, in a dense fog, should have at least two 
men at the wheel, and two competent lookouts, 
experienced in the navigation of those waters. 

2. A steamer should adopt such a rate of 
speed in a fog as will place her headway under ' 
such easy and ready command that she can 
be stopped within such distance as other ves-^ 
sels can be seen from her, on the assumption- 
that such vessels will do their duty in ap- 
prising her of their proximity. 

[Cited in Ellis v. The Katy Wise, Case No. 
4,404; The City of Panama, Id. 2/764;- 
The Pennsylvania, 12 Fed. 917; The John 
Hopkins, 13 Fed. 188; The Rhode Island, 
17 Fed. 55S-] 

[See note at end of case.] 

3. The chief officer of a steamer running in* 
a fog should be so placed that he can have in- 
stant access to and command of the signals to- 
the engineer. 

4. An erroneous order, given in the midst of 
confusion and consternation incident to sudden- 
peril, is not a fault 

5. A crew cannot be held in fault for aban- 
doning a vessel when her injiny is of such a 
character as to afford reasonable apprehension 
that aU efforts to save her will be unavailing 
and perilous. 

In admiralty. Libel for collision by Elon " 
"W. Hudson, owner of the bai-k H. P. Bridge. 

The collision occmTed between eleven and' 
twelve o'clock at night, on the eleventh day 
of May, 1869, on the westerly side of Lake 
Huron, opposite Saginaw bay, and about mid- 
way between Point aux Barques and Thun- 
der Bay lights. The bark was boimd dowUt 
on a voyage from Milwaxikee to Buffalo, with - 
a cax-go of about 30,000 bushels of oats and 
65,000 brick, and the propeller was bound up, ■ 
on a voyage from Buffalo to Chicago, with 
about one-third of a cai'go of general mer- 
chandise. The wind was about south, and- 
for some time before the collision the bark 
had been sailing by the wind on the star- 
board tack, close-hauled, her com-se being 
about southeast by east whUe- on that tack. 
She kept that course till a moment before the - 
collision, when her wheel was put hard a- 
starboard. The course of the propeller was 
about north northwest, which course she kept 

* [Reported by Hon. Henry B. Brown, District 
Judge, and here reprinted by permission.] 

* [Affirmed by the circuit coin:t. See note at 
end of case. Decree of circuit court affirmed 
by supreme court in The Colorado, 91 TJ. S.- 
692.] 
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until a very short time befox-e the collision, 
when her wheel was ordered, hard a-port. 
Before that order had been fully obeyed, 
however, it was countermanded, and the 
wheel was ordered hard a-starboard, which 
latter order was fully obeyed, and the col- 
lision occurred almost immediately after. 
The propeller struck the bark near the main- 
mast, on the starboard side, at an angle va- 
riously estimated by the witnesses from forty 
degrees from the bark's stem to a right angle. 
The ti-uth was somewhere between these ex- 
tremes, and probably nearer forty-five de- 
grees. At the time of the collision there was 
a, fog, which was then and for about an horn- 
before had been so thick that it was diflacult 
to distinguish a vessel's lights at any consid- 
erable distance. From the time the fog set 
in, and tip to the collision, the bark had 
blown her fog-horn, and the propeller had 
blown her steam whistle, regularly, as re- 
quired by law; and just as those in charge of 
the bark saw the propeller coming down upon 
her, the bark's fog-ball was rung. 

By a custom adopted and used by sailing 
vessels on the lakes, and well understood by 
experienced mariners, and competent to nav- 
igate those waters, a single blast of the fog- 
horn, at proper intervals, signifies a vessel on 
the port tack, close-hauled, and a double 
blast, at like intervals, a vessel on the star- 
boai'd tac'k, close-hauled. By these signals 
and the direction of the wind, with the exer- 
cise of reasonable diligence, the location and 
course of approaching vessels can always be 
determined with reasonable certainty before 
the vessel or her lights can be seen. In this 
case, the bark being on the stai-board tack, 
close-hauled, sounded her fog-horn in double 
blasts, pursuant to the custom. The bark 
had taken in her light sails and her fore-sail, 
and at the time of the collision was proceed- 
ing at a slow speed. The propeller's speed 
had also been slackened when the fog set in 
d.own to three to five miles an hour, as va- 
riously estimated by the witnesses on the part 
of the propeller. The proof showed that the 
bai-k's fog-horn could be heard against the 
wind at least a half a mile. The propeller's 
whistle was heard on the bai-k for several 
minutes— nearly an horn-, according to the 
testimony of the master of the bark— before 
the collision. The bark's horn was not heard 
on the propeller, or, if heard, was not dis- 
tinguished from other horns in the vicinity; 
or, if heard and distinguished, was not re- 
ported or noticed on the propeller, imtil a 
very short time— not more than one minute 
and a half, by the highest estimates, and 
probably not to exceed one minute— before the 
collision. When the bark's horn was first 
heard on the propeller, it was apparently 
dead ahead and very close by. When first 
heard it was understood on the propeller as 
a, single blast, indicating, as we have seen, 
a sailing vessel on the port tack, close-hauled. 
It was then that the order hard a-port was 
given on the propeller, which was correct if 



the horn had been correctly imderstood, but 
wrong according to the ti-ue state of the case. 
Before this port order had been fully obeyed, 
however, the horn was again heard on the 
propeller, and correctly understood. It was 
then that the order to port was countermand- 
ed, and the order hard a-starboard was given 
and executed. When the bark's horn was 
first recognized on the propellei', the officer 
in charge of her navigation was standing in 
front of the pilot house, and where he had no 
means of signaling the engineer. As he gave 
the order to port, he started and ran upon the 
pilot house, the nearest place where he could 
signal the engineer, and at once signaled that 
officer to stop the engines, which was done 
as soon as the order could be obeyed. So the 
engines were stopped between the times the 
order to port and the order to starboard were 
given. Immediately upon giving the order to 
starboard, the signal was given to back the 
port engine, but just at this moment the 
green light of the bai!k being seen from the 
propeller, right under her bows, or not to 
exceed fifty to seventy-five feet off, the sig- 
nal was given to back both engines, both of 
which signals were obeyed. The time be- 
tween the signals to back with both engines 
and the collision is variously estimated by the 
witnesses, some, putting it immediat^y and 
some as long as one minute. But taking in- 
to consideration aU the circumstances, espe- 
cially the dose proximity of the vessels when 
the order was given, and the headway the 
propeller evidently still had when the colli- 
sion occm-red (judging from the severity of 
the blow), it must have been almost imme- 
diately, or but a very few seconds at most. 
The officers and crew of the bark got on 
board the propeller at once, and the latter 
stood by the bark for about an hour, dm-ing 
which time she remained afloat. The bark 
then drifted away from the propeller and 
passed out of sight, either in the fog or by 
sinking, it being uncertain which, and has 
never been seen since. 

As to the extent of the injm-y there was 
considerable conflict. Those on boai'd the 
bark estimated the extent of the cut into her 
side at from eight to ten feet. But in the 
alarm of the moment, and in then* hurry to 
leave what they considered a sinking ship, 
it was ai'gued they would be quite likely to 
make an overestimate. It was insisted it 
was not probable that the bark would have 
remained afloat as long as she did with so 
extensive a breach in her side, notwithstand- 
ing the buoyancy of a portion of her cargo. 
The com*t held it abundantly proven that the 
injm'y was considerable, and sufficient to 
cause the bark to sink. At all events, the 
bark and her entire cargo were lost; and 
that such loss was directly attributable to 
the collision was not seriously questioned. 
The damages claimed are $33,625. 

The libel charged the propeller with the 
following specific faults: 1. Not properly 
manned. 2. Officers and crew not at their 
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proper places and attentive to their duty. 
3. No competent loolcout 4. Too great speed, 
5. That she did not take timely and efficient 
precautions to avoid the bark. The only de- 
nials and allegations of the answer, by way 
of defense, were the following: "The said re- 
spondents allege that the said .collision hap- 
pened without any fault or negligence, or 
want of care or want of skill on the part of 
the said propeller, or any of her officers or 
a-ew; and they allege that the same was 
caused (if any fault existed on the part of 
either vessel) from the fact that, as appears 
from the said libel, the fog signal of the pro- 
peller being heard on the said bark, and 
both vessels being in a fog, the said bark 
might have avoided and kept out of the way 
of the said propeller, which she did not do; 
or from the fact that the said bark had no 
proper lookout, or did not have a proper fog 
signal, or did not properly use and sound the 
samq; or from the fact that the said bark 
was (as in fact she was), at and before the 
time of said collision, unseaworthy, overload- 
ed and unmanageable. The said respond- 
ents allege, however, that they are ignorant 
of and as to what was done on board the 
bark, but expressly charge, as aforesaid, that 
if any fault existed on the part of either ves- 
sel, such fault was upon the part of the bark, 
her officers and crew." 

After detailing the circumstances of the 
propeller standing by the bark, and the lat- 
ter remaining afloat so long as she did, and 
alleging offers of assistance on tlie part of 
the propeller, the answer concluded as fol- 
lows: "That the said officers and a-ew of the 
said bark neglected and refused to return to 
said bark, and neglected and refused to take 
any steps to save the said bark and her cargo 
from loss, and that by reason of such aban- 
donment of the said bark by her officers and 
crew, and their aforesaid refusal and neglect, 
and by reason of the said bark being, as 
aforesaid, unseaworthy, overloaded and un- 
manageable, and by reason of fault hereto- 
fore chai'ged on the part of said bark, and 
not by reason of any fault, negligence, or any 
other matter in the said libel alleged upon 
the part of said propeller, her officers and 
crew, said bark and her cargo were lost, as 
the said respondents are informed and be- 
lieve." Most of the matters set up in the 
answer were insisted on at the hearing as 
defenses, but the defense which was mainly 
-contended for, and the most strenuously 
urged, was one not specifically claimed in 
the answer, viz., that the collision was the 
result of inevitable accident. 

H. B. Brown and J. S, Newberry, for libel- 
lant 

W. A. Moore, for claimant 

So far as the propeller is concerned this 
was an inevitable accident. 1 Pars. Shipp. 
525; The Virgil, 2 W. Rob. Adm. 201, 205; 
Union S. S. Co. v. New York & V. S. S. Co., 24 
How. [65 U. S.] 307, 313, 319; Stainbach v. 



Eae, 14 How. [55 U. S.] 532, 536, 538; Peck 
V. Sanderson, 17 How. [58 U. S.] 178, 182; 
The Morning Light, 2 Wall. [69 U. S.] 550, 
554, 560; The Grace Girdler, 7 Wall. [74 U. 
S.] 196, 203. 

Geo. B. Hibbard, on the same side. 

The watch on the propeller's deck was 
complete. (1) In cases where inevitable ac- 
cident is claimed as a defense, as in all 
others, the burden of proof is on the libel- 
lant to show a fault. The Bolina, 3 Notes 
of Cas. 208, 210; The Marpesia, L. R. 4 P. 
O. 212. (2) A fault cannot be established un- 
less it be made to appear the propeller vio- 
lated some law, regulation, rule, or custom. 
This the libellant has not shown. (3) It is 
not within the province of courts to establish 
rules or standards by which liability can be 
determined. The steamboat act of 1852 (10 
Stat. 72) gave the inspectors power to pass 
rules and regulations. They might have 
adopted a rule with reference to the su&- 
ciency of a watch in a fog, as they actually 
have done with respect to steam whistles. 1 
Pars. Shipp. 590. They regarded "great cau- 
tion" necessary only in crowded channels or 
the vicinity of whai-ves. To permit the court 
to make the rule would be to determine 
there was no rule, as judges would differ in 
opinion as to the sufficiency of a watch. (4) 
No adjudged case requii-es a greater watch 
than the propeller had, or that the watch 
should be doubled in a fog. (5) When the 
horn was heard, it was reported to and un- 
derstood by the first officer, and then the 
function of the lookout ceased, and he was at 
liberty to do as he did— aid the wheelsman. 
The Maria Martin, 12 Wall. [79 U. S.] 31. 

The bark changed her com'se before the 
collision. The round assertion of the crew 
that the course was not changed will not be 
allowed to prevail against conceded facts, 
which indicate that such change must have 
been made. The Wenona [Case No. 17,411]. 

H. B. Brown, in reply. 

With regard to the sufficiency of the watch, 
the fact that the propeller violated no ex- 
press law, rule, regulation, or custom is not 
the proper criterion. The question is not 
what these require, but what does good sea- 
manship require imder article 20. The prac- 
tice of carrying any lookout at all upon the 
lakes was not in obedience to any law or cus- 
tom to that effect, but solely in consequence 
of the decision of admh-alty courts that good 
seamanship required one. Before the act of 
1864 none was required by statute, and ship- 
masters fought against it till the courts com- 
pelled them to carry one. The com"t must de- 
termine what a proper lookout is, and in the 
case of The Em-opa, 2 Eng. Law & Eq. 557, 
five seamen were adjudged insufficient 

LONGTEAR, District Judge. I shall con- 
sider first the fifth specification of fault 
against the propeller, viz.: That of her fail- 
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ure to keep out of tlie way o£ the bark. The 
solution of the question of fault here pre- 
sented depends upon article 15 of the act of 
Aprn 29, 1864 (13 Stat 60), as applied to the 
facts of this case: "Article 15. If two ships, 
one of which is a sailing ship and the other 
a steamship, are proceeding in such direc- 
tions as to involve risk of collision, the steam- 
ship shall keep out of the way of the sailing 
ship." Article 15 is general in its applica- 
tion. The duty it imposes attaches aU the 
same, whether it he in the day time or in the 
night, in clear weather or in a fog. Its re- 
quirements are in no manner affected or 
modified by the provisions of article 16. 
Those provisions merely impose additional 
preliminary duties. Hence, the fact of a 
collision between a steamship and a sailing 
ship must be held prima facie evidence of 
fault on the part of the former, in a fog as 
well as in clear weather. The steamship 
must, of com-se, be apprised of the existence 
of the conditions upon which her duty under 
article 15 attaches, and she must be so ap- 
prised as to be enabled to act intelligently 
and effectually. These conditions are: 1. 
The fact that there is another ship in her 
vicinity. 2. That such other ship is a sail- 
ing ship; and, 3. The position and course of 
the latter. In the day time this is accom- 
plished by actual observation of the vessel. 
In the night, it is hy means of the lights 
every sailing vessel is required by law to 
carry. In a fog, whether by day or by night, 
it is by means of a fog-horn blown at short 
intervals, if under way; or the ringing of 
a bell, if not imder way. Article 10, Act 
1864, above cited. The difference is in the 
mode or means merely, and not in the re- 
sult. In the one case, it is by the sense of 
sight, and in the other by that of hearing. 
In the eye of the law, the result in both cases 
is precisely the same; and the legal obliga- 
tion of a steamship to see in the one case, 
and to hear in the other, and to govern her- 
self accordingly, attaches precisely the same 
in the one case as in the other. Therefore, 
unless it appears that the bark did not do 
her full duty, and that such failure on her 
part contributed to the collision, there is no 
occasion to inquire into the details of the 
conduct and manoeuvres of the propeller be- 
cause, in such case, the fault of the latter 
consists in the fact that she did not keep out 
of the way of the former. The first inquiry, 
therefore, is as to the conduct of the bark. 

There is no dispute but that the bark kept 
hev course, as she is required to do by arti- 
cle 18 of the act of 1864, up to the time she 
put her helm hard a-starboard. This was 
done in the midst of the confusion and con- 
sternation incident to the sudden peiil in 
which the bark was placed by the propeller, 
the latter then being almost upon her. Even 
if the starboard order was an error, it was 
therefore not a fault to which any respon- 
sibility can be attached. That the bark's 
lights were properly set and brightly bm'n- 



ing, that she was properly manned and equip- 
ped, tbat her officers and crew were prop- 
erly placed and attentive to duty, and that 
her fog-horn was properly sounded, are fully- 
made out by the proofs, and are in fact un- 
disputed. It is said, however, that the bark 
being apprised, as she was, of the approach 
of the propeller by hearing the signal blasts^ 
of her steam whistle a considerable time be- 
fore the collision, she ought to have got out 
of the way of the propeller, and also ought 
to have rung her fog-beU sooner than she 
did, in order the more effectually to have 
notified the propeller of her presence and 
position. By article 18 the bark was re- 
quired to keep her course. By article 10 she 
was requii'ed to use her fog-beU only when 
not imder way. Here she was under way. 
The daim, therefore, is that the bark should 
have departed, from those rules, both as to- 
comrse and as to signals, and consequently 
that the case comes under article 19, which, 
provides as follows: "In obeying and con- 
sti-uing these rules, due regard must be had 
to all dangers of navigation, and due regard 
must be had to any special circumstances 
which may exist in any particular case ren- 
dering a departure from the above rule& 
necessary in order to avoid immediate dan- 
ger." 

The danger of navigation which was then- 
present— the fog— was one that was express- 
ly provided for by articles 10 and 16, and 
with reference to which, as weU as article 
18, the bark' was acting. This she had a 
perfect right to do, imless some of those spe- 
cial circumstances mentioned in article 19- 
should have arisen and come to her notice, 
requiring a departm'e from the rules. The 
special circumstances in this case, to which 
the collision is directly attributable, are the 
failure of the propeller to hear, and when 
she did hear, at first 1:o rightly understand 
the bark's signal, and her failure to stop her 
headway in time to avoid a collision after 
she did correctly understand those signals. 
There is not, and cannot be, any pretense 
that the bark had any notice or intimation 
whatever that the leviathan which was in 
her vicinity was not provided with ears to- 
hear her warning signals, or having ears^ 
would fail to put them to their proper use,, 
or would approach so near before taking any 
measures to avoid her, that when taken they 
would be ineffectual. Neither is there any- 
ground to claim that she could have known 
the propeller was coming down upon hex- 
sooner than she did know it. And when sh& 
was made aware of it, it was clearly too late 
for any effective action on her part She did 
what, in the alarm incident to the sudden- 
ness of the peril thus brought upon her, and 
without her fault, was thought best, but to 
no avaU. For her to have changed her course 
before this would have been in violation 
of article 18; and for her to have rung her 
bell sooner that she did would have been in 
violation of article 10, either of which woiiid 
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have constituted a fault for wliieli she might 
liaTe been held responsible if a collision had 
still occurred. It is true, after the danger 
had become imminent, and in fact the colli- 
sion -was inevitable, her -wheel was put to 
starboard, and her bell was rung, but, as 
we have already seen, these acts, even if er- 
roneous, cannot be attributed as faults imder 
the circumstances. 

It is also claimed that the injury was 
but slight, and that the bark was unneces- 
•sarily abandoned by her oflScers and crew. 
The proofs clearly show that the injury 
was of a serious character and sufficient to 
sink the vessel, and that the loss of the 
T'essel and cargo were directly attributable 
to that cause. It is true she remained afloat 
lor an hour at least, but she was a long 
distance from shore and on very deep wa- 
ter, and her injury was of such a character 
as to afford reasonable apprehension, to 
say the least, that all efforts to save hei* 
would be unavailing, and could only result 
in peril to those who should undertake it. 
It would be unreasonable to require the 
•ei'ew of a vessel to remain upon her under 
such circumstances. 

The bark, then, being in no mannea: in 
fault, the only defense that remains to be 
considered is that raised upon the argument, 
viz.: That the collision was the result of in- 
evitable accident; and this, as we shall see, 
involves a consideration of the particular 
conduct and manoeuvres on the part of 
T:he propeller', including the question of 
speed. "Inevitable accident" is defined by 
Dr. Lushington to be "that which the party 
•charged with the offense could not possibly 
prevent by the exercise of ordinary care, 
caution and maritime skill." The Virgil, 2 
W. Rob. Adm. 201. Our own supreme court 
defines it to be "where a vessel is pursuing 
a lawful avocation in a lawful manner, 
using proper precautions against danger, 
and an accident occurs." "The highest de- 
gree of caution," say the court, "that can 
be used is not required. It is enough that 
it is reasonable under the circumstances." 
The Grace Girdler, 7 Wall. [74 U. S.] SOB; 
.see, also, The Pennsylvania, 24 How. [65 
V. S.] 307, 313; The Washington, 14 How. 
["55 U. S.] 532, 536; The Morning Light, 2 
Wall. [69 U. S.] 530, 554, 560. It becomes 
necessaiT, therefore, next to inquire wheth- 
er reasonable care, caution and maritime 
skill were exercised on the part of the pro- 
peller under the circumstances. 

The propeller was a large vessel, being 
•of upwards 1,400 tons burden. She was 
In waters frequented by other vessels, and 
was in fact in the vicinity ot other vessels 
,at the time, as indicated by the fog-horns 
heard on board of her. She was so pMceed- 
Ing in a fog, in which other vessels could 
be seen but a short distance, on which ac- 
count emergencies were likely to arise, in 
which a sudden change of course would be- 
■come necessary to avoid accidents, which, 
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as the pi-oof shows, would require tWo men 
at the wheel to accomplish with reasonable 
celerity. She was so proceeding, too, with 
fog-horns sounding from vessels on nearly 
all sides of her, requiring close scrutiny to 
distinguish any one of them from the 
others. With a full knowledge of all these 
facts on the part of those in charge of her 
navigation, we find the propeller proceeding 
at a rate of speed which I think the proof 
clearly shows to have been not much, if any, 
less than five miles an hour, and with a 
watch of only four persons, consisting of 
the mate in charge, one- man at the wheel, 
one man on the lookout forward, and one 
engineer— a watch barely sufficient on such 
a vessel on the clearest night— and, we may 
add, the master, although notified of the 
peril; calmly reposing in his stateroom. 

And then, when the crisis comes, and sec- 
onds assume the magnitude of minutes in 
estimating the time within which the head- 
way of the propeller must be stopped in 
order to avoid the catastrophe, we find the 
officer in charge of the deck out of reach of 
the means provided for signaling the engi- 
neer to stop and reverse. 

Let it be borne in mind that the care 
and caution used must be reasonable under' 
the circumstances. The watch on the pro- 
peller may have been a reasonable one (it 
certainly could have been no less and be a 
reasonable one), and the position of the mate 
in front instead of on top of the pilot house 
may have been a reasonable position on a 
clear night. 

But it certainly needs no argument to show 
that what is barely sufficient on a clear night 
would fall far short of being such in a fog, 
with the attendant circumstances above stat^ 
ed. Upon a vessel of that size reasonable 
.care and caution, under the circumstances, 
required two men at the wheel to insure ce- 
lerity in that regard, and two competent 
lookouts, experienced in the navigation of 
those waters, to insure close scrutiny of th^ 
many signals from vessels in the vicinity, 
and that the officer in charge should have 
been where he could have instant access to, 
and command of, the signals to the engineer. 
I think this much, at least, was absolutely 
necessary to answer the law requiring rea- 
sonable care and caution under the circum- 
stances. It cannot be said that those omis- 
sions did not contribute te the collision. I 
think it quite clear from the proofs that they 
did. 

1. According tO the proofs, the propeller 
came within the sound of the bark's fog-horn 
when at least half a mile distant Why was 
it not heard, or, if heard, why was it not 
distinguished from the other horns until th6 
two vessels had arrived in such a fatal pros:- 
imity that a collision Was inevitable? It cer- 
tainly cannot be attributed to the fog", be- 
cause sound will travel as well in af6g aS 
in a clear atmosphere, and, as is well known; 
is often Intensified by it It was unquestlon- 
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ably owing to the insufficiency of tlie look- 
out, both in number and in the competency 
of the one on duty. An additional lookout 
■would at least have afforded another chance 
of escape. And when^ "we take into consid- 
eration tlie fact, as shown by the proofs, that 
the lookout who was then on duty was on 
his fii-st trip on the lakes, and that, although 
an old sailor on the ocean, he was confessed- 
ly unacquainted with the use of fog-horns, 
the necessity of an additional lookout as- 
sumes a vastly greater importance. 

2. The want of a second man at the wheel 
made it necessary to call the lookout from 
his post before the necessity of a lookout for- 
ward had ceased to exist, as the exact posi- 
tion of the bark had not then been made out. 

3. The propeller kept her headway just as 
much longer than she would have done if 
the mate had been at his post on top of the 
pilot-house, as it took him to get there from 
where he was, which was several seconds. 
"While the accident might not have been en- 
tirely avoided if this time had been saved, it 
certainly would have made the blow less se- 
vere. 

4. I think, also, that reasonable care and 
caution were not exercised on the part of the 
propeller in regard to her speed. The words 
"moderate speed" are used in article 16 in a 
specific and not in a general sense. It is 
moderate speed in a fog that is- meant. 
Therefore, within the meaning of the article, 
what would be moderate speed on a clear day 
or night is not necessarily such in a fog, and 
what would be moderate speed in a light 
fog, one in which objects can be seen at a 
considerable distance, would not be such in 
a denser fog in which objects can be seen at 
a less distance. "Moderate speed," therefore, 
as used in article 16, is a relative term, and 
whether or not it be such, must be deter- 
mined, not by any certain fixed number of 
miles per hour, but by the particular circum- 
stances of each case in which the question 
arises. By what criterion, then, shall the 
rate of speed be judged? The object and 
pm-pose of the rule requiring moderate speed 
in a fog is to avoid collisions. That object 
can be accomplished only by each steam ves- 
sel adopting such a rate of speed in a fog 
as will place her headway under such easy 
and ready command that she can be stopped 
within such distance as other vessels can be 
seen from her; on the assumption, however, 
in all cases, that such other vessels Will do 
their full duty in apprising approaching ves- 
sels of their proximity. If the speed of a 
steam vessel in any given case is greater than 
this, it is too great, and, in case of collision, 
she must be held in fault, no matter what 
her rate of speed per hoTir actually is. It is 
believed that there is no other safe ci'iterion 
by which the object of the rule can be in- 
sured. This criterion substantially has been 
recently adopted and applied by both the 
circuit and district judges in the southern 
district of New York, in three cases of con- 



siderable importance, and to which, to say 
the least, it applies with no greater force 
than to the present case. See The Western 
Metropolis [Case No. 17,441]; The D. S. 
Gregory [Id. 4,099]; The Louisiana [Id. S,- 
537]. See, also, McCready v. Goldsmith, 18 
How. [59 U. S.] 90, 91. 

The practical application of the rule above 
indicated certainly cannot be difficult in ac- 
tual practice. A fog is never of sudden oc- 
currence, or, at least, never so sudden as not 
to afford ample time for deliberation in regu- 
lating speed. The pUot of every steam ves- 
sel ought to know, and every competent 
pilot, of com'se, does know practically within 
what distance his vessel can be stopped at 
any given rate of speed. He can also judge 
with practical certainty about how far off in 
any case in hand he can see another vessel in 
a fog. Here, then, he has all the data by 
which to regulate his speed with px-actical 
certainty, so as to insm-e safety to his own 
and to other vessels. 

Now, to apply the rule to the present case: 
The mate testifies that upon the first intima- 
tion he had of tiie proximity of the bai*k— 
this, it must be remembered, was by healing 
her fog-horn, and before she had yet been 
seen from the propeEer— he instantiy, or as 
soon as he could get to where he could do so, 
signaled the engineer to stop. That on hear- 
ing the two horns, which was almost im- 
mediately after, he signaled the port engine 
to back. That immediately after this, and 
for the first time, the bark's green light was 
seen from the propeller, when he immediate- 
ly signaled both engines to back. The en- 
gineer testifies that aU these orders were 
promptly obeyed, and that both engines con- 
tinued to back, and to back strong up to the 
time the propeller struck the bark. Notwith- 
standing all this exertion, the speed of the 
propeller was still such, when she reached 
the bark, as to crush in her side, inflicting a 
serious and fatal injury, which shows that 
her speed must then have still been very 
considerable. Under the rule above stated, 
therefore, the speed of the propeller was not 
that moderate speed meant by article 16, as 
applied to the circumstances of this case. 

It will not avail the respondents anything 
to attempt to excuse the failure of the pro- 
peller to stop in time to avoid a collision by 
saying that those in charge of her did not 
learn of the bark's proximity and position in 
time to do so, because, as we have already 
seen, that excuse itself constitutes a fault. 
The propeller, therefore, being in fault in the 
particulars -above specified, the defense of in- 
evitable accident is not admissible. It is true 
that fogs constitute one of the great, perhaps 
one of the greatest, perils of navigation, espe- 
cially upon those waters constituting, as in 
this case, great highways of commerce, and 
courts should no doubt deal lenientiy with 
vessels charged with fault in cases of col- 
lision where this great peril is a contilbuting 
cause, but not so leniently as to encom-age a 
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lettinf? down from that reasonable degree of 
care, caution and diligence due in such cir- 
cumstances to the safety of life and property, 
and the general interests of commerce. 

In view of the importance which the case 
assumes, as well in regard to the greatness 
of the calamity to the libellant in the loss of 
his property, and the pecuniary loss to re- 
spondent if held liable, as to the general in- 
terests of navigation and commerce in having 
the rules as well defined as is practicable— an 
importance which was fully realized and 
ably met by the exhaustive and instructive 
arguments of counsel on both sides— I have 
given the case my closest attention and scru- 
tiny, and endeavored to apply to it the rules 
of law in such a manner as not only to do 
simple justice between the parties, and no 
more, but at the same time to inflict no in- 
jury, but perhaps to be of some service to the 
interests of navigation and commerce gener- 
ally. So applying these rules, however, 1 
am clearly of opinion that there was such a 
letting down on the part of the propeller 
from that due and reasonable care, caution 
and diligence above mentioned, as to consti- 
tute a gross fault on her part, and on account 
of which she is responsible for the damages 
done by the collision complained of. Decree 
for libellant 

[NOTE. _ The cause was referred to a master 
to ascertain the amount of the damages, and 
on the comnig in of his report exceptions were 
taken thereto by the respondent, some of which 
were sustained and others overruled; and the 
district court entered a final decree in favor of 
libellant for $33,675.26, with interest and costs. 
Case No. 3,029, nest following,] 

NOTE [from original report]. On appeal to 
the circuit court [not reported] the decree in 
this case was aifirmed by Judge Emmons, in 
an oral opinion, substantially as follows: 

Construing the opinion of the district judge as 
it should be understood, not as adjudging that 
each criticism made upon the management of 
the Colorado, pointed out faults each per se 
sufficient to condemn her; but considering sev- 
eral of them as only just observations, pointing 
out irregularities in addition to the leading 
faults for which the libel was sustained, he 
could fully adopt its conclusions, and the 
grounds both of fact and law upon which they 
were based. Had there been lookouts sufficient 
in number and character, her speed such as 
that her progress might have been arrested 
within the distance at which a light might have 
been discovered, with a sufficient number of 
men at the wheel, and all officers diligently 
doing their duty, he could have agreed with the 
learned counsel for the respondents, that it 
woidd have been an "inevitable accident," In 
such conditions, he would not have measured 
too closely the three of four seconds necessary 
for the officer in charge to make the bell sig- 
nals, and condemn the ship owners for an error 
so slight as standing in front instead of upon 
the top of the pilot house. The latter, however, 
was in the opinion of experienced pilots, in the 
condition proved, his better place. He fully 
agreed with them, and mentioned this, with 
other minor matters of management he had 
referred to, only to suggest that this court did 
not intend to set up severe and impracticable 
standards in advance of precedents, and in op- 
position to the opinions of able seamen. The 
satisfactory judgment rendered by the district 
court in this cause clearly demonstrated this 



was necessary in order to sustain the libel. 
Owners whose liberality furnishes full crews 
instead of four men, upon such a steamer, in, 
such a night, and officers whose duty was per- 
formed in that degree which long experience 
has shown to be compatible with general safety, 
will not meet upon the bench here theorie& 
which long service never would suggest, or 
breakers not laid down on the charts. To the 
rational general views, in this regard, of the 
respondents' counsel, and which he so well sus- 
tained, alike upon principle and authority, as- 
sent was most fully accorded. 

It was said no better rule could be declared 
by which lawful speed in a fog could be meas- 
ured, than that laid down by the district judge. 
The recent cases referred to in his judgment,, 
put into specific t^ms, applicable to the precise 
exigencies of this ease, a general principle only,, 
which numerous prior adjudications had fully 
established. That a steamer may run in a fog 
so thick as to preclude the discovery of an ap- 
proaching light in time to avoid it, is a propo- 
sition which no interested owner of marine 
property, or any seaman not reckless of life, 
would ask a court to assert. With much em- 
phasis, it was said that a lookout who did not 
understand the indications of the lights, horns 
and bells demanded by the regulations was in- 
competent. Various hypothetical cases were 
stated, illustrating the necessity of this knowl- 
edge. It was little less extravagant to say 
that any man with two eyes constituted a 
lookout, than that any other with two hands 
was a competent surgeon. It would be often- 
times a question of much difficulty, whether 
new conditions would make it the duty of a 
lookout to reannounce a light. Judge iiJ. said, 
he had not very carefully considered whether, 
in the present case, the want of knowledge 
on the part of the lookout was a "contributory 
fault," and therefore, although being clearly of 
the opinion that he was incompetent, he never- 
theless preferred to put his agreement with the 
district court, in this part of the case, upon 
a ground by which he was willing hereafter to 
abide. That upon a steamer of this magnitude, 
and in such circumstances, one was not suffi- 
cient, nor was he prepared, without further in- 
quiry, to lay it down as a rule, that two, even 
in a fog, were universally necessary. Ample 
manning in all other particulars might render 
one sufficient. No intimation was given which 
would in future preclude the inquiry when it 
arose. 

Although the proof was not full in this case 
by experts that another wheelsman was need- 
ed, he deemed such evidence unnecessary. It 
was one of those conceded matters, of which, 
like the necessity of a lookout, a^ competent 
officer of the deck, and other evidently neces- 
sary seamen, the court will take cognizance. 
In this very case the lookout was called from 
his post to assist the wheelsman, showing the 
necessity for his presence. In two other cases, 
now before the court, the same fact, appears. 
The testimony in all is full, that when a sud- 
den movement may be necessary, two men at 
the wheel are necessary. The absence of the 
second man was a fault. 

It is not entirely clear that the incompetence 
of the one lookout, the absence of a second, or 
the want of another wheelsman contributed to 
this disaster. The argument that all or some 
of them did so is highly persuasive. The law, 
however, presumes they did so until the contra- 
ry is proven. It cannot be said that such proof 
is made by the respondents in this case. He 
thought the learned counsel wholly mistaken 
in reference to the onus probandi, after it ap- 
peared that the ship was a steamer, bound to 
avoid the libellant's ship, and more especially 
when specific faults existed. Then the pre- 
sumption was they did produce the calamity. 
This whole question, however, was deemed of 
less practical importance in view of the other 
leading fault — too great speed — which beyond 
doubt was the leading cause of the calamity. 
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Regret was expressed that the condition of 
business in the court, and a temporary inabili- 
ty to labor save through the reading of otiiers, 
•precluded the preparation of a written judg- 
ment. The desire to do so, however, sprang 
* more from a wish to consider some interesting 
points, learnedly discussed by counsel, and suffi- 
.ciently germane to invite their consideration, 
than because the court was not abundantly 
satisfied with the mode in which the cause was 
<iisposed of in the opinion already pronounced. 
This case is now awaiting argument in the 
supreme court. 

[NOTE. Charles Ensign and others, claimants 
of the propeller, appealed to the supreme court, 
where the decree of the circuit court ivvas af- 
firmed for the reasons, as stated by Mr. Jus- 
tice Clifford, that the evidence clearly estab- 
lished the freedom of the bark from fault, and 
.conclusively showed that tiie disaster occurred 
■because of the negligent navigation of the pro- 
peller. The rulings of the court on the ex- 
ceptions to the mister's report were likewise 
sustained. The Colorado, 91 IT. S. 692.1 



Case Jffo. 3,029. 

The COLORADO. 

[Brown, Adm. 411.]* 

District Court, E. D. Michigan. May, 1872. 

^Damages— Market Value — Expenses or Eakn- 
INQ Freight. 

1. In case of total loss by collision, the mar- 
ket value of the vessel just before the collision 
is the measure of damages. 

[Cited in Leonard v. Whitwill, 19 Fed. 548.] 

2. The market value is not what she would 
have brought at forced sale, but in the ordinary 

-course of the sales of such property. 

3. From the gross freight should be deducted 
the probable future expenses of earning the 
same. 

In admiralty. The propeller Colorado was 
libeled by Elon W. Hudson, owner of the 
bark H. P. Bridge, for coUision. The bark 
was sunk by the collision, and became a 
total loss, together with her entire cargo, 
which consisted of 65,000 brides and 34,000 
bushels of oats. The Colorado was- held in 
fault, and it was referred to a commissioner 
-to ascertain the damages. [Case No. 3,028.1 
The commissioner having made his report, 
the respondents except to the same: (1) as 
to the amount allowed for the value of the 
bark; and (2) because in the allowance for 
freight, no deduction was made for future 
.expenses in earning the same, and that the 
amount allowed for freight was too large. 

Wm. A. IMoore, for exceptions. 
H. B. Brown, opposed. 

LONGYEAR, District Judge. First— As 
to the value of the vessel. The vessel being 
.a total loss, her value just before the colli- 
sion is the measmre of damages. The diffi- 
culty is to ascertain the value. The crite- 
rion is, what she would have brought in the 
market, not under the hammer, at a forced 
sale, but in the ordinary course of sales of 

^•[Reported by Hon. Henry B. Brown, District 
.Judge, and here reprinted by permission.] 



such property. Lowndes, Coll. 141-146; 1 
Pars. Shipp, & Adm. 542. The commission- 
er estimated the value of the vessel on the 
opinion of the libeUant and eight other per- 
sons, owners, dealers in and builders of ves- 
sels. No question is made as to the compe- 
tency or ability of these witnesses to testify, 
except that some of them had not seen or 
been on board the Bi'idge recently before her 
loss; nor but that the commissioner's allow- 
ance of §25,000 as the value of the bark is 
correct, as based upon those opinions. It 
is true that none of these witnesses, except 
the libeUant and one or two others, had any 
knowledge of the condition of the bark just 
before the collision; but those who did know, 
particularly the libellant, desciibed the con- 
dition in their testimony, and it is to be pre- 
sumed that the commissioner applied the tes- 
timony of the other witnesses with reference 
to that description. To say the least of it, 
the testimony on the part of the libellant 
made a fair prima facie case for the allow- 
ance, and the question is now, was that case 
rebutted? To rebut the case thus made by 
libellant, respondents produced the testi- 
mony of several vessel builders, showing the 
cost of building a vessel of the description 
of the one in question, and what is the esti- 
mated annual rate of depreciation in value, 
and upon that basis succeeded in reducing 
the value of the bark considerably below the 
amount allowed. In the case of The Clyde, 
Swab. 24, Dr. Lushington said, upon this 
subject: "The value is the market price at 
the time of the destruction of the propei-ty, 
and the difficulty is to ascertain what would 
be its market price. « * * In order to as- 
certain this (the value) there are various 
species of evidence that may be resorted to; 
for instance, the value of the vessel when 
built But that is only one species of evi- 
dence, because that value may furnish a very 
infei'ior criterion whei'eby to ascertain the 
value at the moment of destruction. The 
length of time during which the vessel has 
been used, and the degree of deterioration 
suffered, will affect the original price at 
which the vessel was built But there is an- 
other matter infinitely more important than 
this— known even to the most unlearned— the 
constant change which takes place in the 
market.'* And in another case (The Iron- 
Master, Id. 443), the same learned judge 
says: "The best evidence is the opinion of 
competent persons, who knew the ship short- 
ly before she was lost. The second best evi- 
dence is, the opinion of persons conversant 
with shipping and the transfers thereof. In 
addition to testimony of this description, 
many other circumstances may be called in 
aid, as the original price of the vessel, the 
amount of repairs done her, the sum at which 
she was insured, and other circumstances 
of a similar nature. It is manifest that facts 
of this Idnd, though not to be wholly exclud- 
ed, have a slighter bearing upon the case; 
for, after a lapse of years, the amount of 
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price, from a change of circumstances, miglit 
have little bearing upon the question." And 
in Dobree v, Schroder, 2 Mylne & 0. 489, 
Lord €ottenham also held that the market 
price was a better test of a ship's value than 
the prime cost, with a deduction for wear 
and tear. The learned judge said: "The 
other mode has this disadvantage, that it 
can never be applied with certainty to any 
two eases. In one case, a ship may have 
been pm-chased advantageously, and em- 
ployed disadvantageously; and in another 
the reverse may have taken place." The 
correct rule upon this subject, when the ves- 
sel is a total loss, seems to be, that the mar- 
ket value of the vessel just before the colli- 
sion is the proper measure of damages; that 
the best evidence of such value is the opin- 
ion of competent persons who knew the ves- 
sel shortly she was lost; and that the nest 
best evidence is the opinion of persons con- 
versant with shipping and the transfer of 
vessels. There are, of course, exceptions to 
this rule, as when the vessel lost, from some 
peculiai'ity of construction in order to adapt 
her to some special purpose out of the usual 
course of shipping, precludes there being 
any market value for her. An instance of 
this may be when a vessel is built for a spe- 
cial trade requiring peculiar and unusual 
conditions in her construction. In such a 
case, for want of a better criterion of value, 
cost of construction or purchase price, with 
a deduction for depreciation by ordinary 
wear and age, may be resorted to. See 
Lowndes, Coll. 141-146. But the present case 
does not fall within the exception. The com- 
missioner had before him both classes of evi- 
dence stated in the rule, and although the 
evidence may be open to criticism in some 
respects, I think it was amply sufficient to 
justify his finding. The exception to the al- 
lowance of $25,000 for the value of the ves- 
sel is, therefore, overruled. 

Second— As to the amount allowed for 
freight This exception was in part submit- 
ted to at the hearing, and it was conceded 
that there should be deducted from the 
amount allowed by the commissioner $457, 
for future expenses in earning the freight. 
The freight upon the 65,000 bricks was al- 
lowed by the commissioner at the rate of 
55 per thousand. Respondent contends that 
this is more than the testimony warrants. 
Hudson, the libellant, testified that the 
freight on the brick was either four or five 
dollars per thousand— that he was quite sure 
it was five dollars. This was a fact to be 
made out by libellant, and 'it ought not to 
be left uncertain, especially where, as in this 
case, it is susceptible of cei'tainty of proof. 
The most that can be made of Hudson's 
statement is, that the freighlf on the brick 
was not less than four, nor more than five 
dollars pei* thousand; and I think that, at 
the most, the allowance ought not to be more 
than a medium between the two sums, or 
four dollars and fifty cents per thousand. 

6FED.0AS. — 11 



Fifty cents per thousand, amounting in the 
aggi*egate to S32 50, must therefore be de- 
ducted from the allowance made by the com- 
missioner, in addition to the ?457 before 
mentioned, making the whole amoimt to be 
deducted $489 50, to which interest must be 
added. The exception to the amount allowed 
for freight is, therefore, sustained. 

Amount to be deducted $489 50 

Interest from May 11, 1869, the date 
of the collision, to April 8, 1S72, the 
date of the report, at 7 per cent. ... 99 94 

$oS9 44 

This amount must be deducted from the 
aggregate amount of the commissioner's re- 
port, viz., $34,264 70, and a final decree must 
be entered in favor of libellant for the re- 
mainder, viz., $33,675 26, with interest from 
April 8, 1872, the date of the commissioner's 
report, and costs of suit. Ordered accord- 
ingly. 

[NOTE. The claimant appealed to the circuit 
court from the final decree herein, and the de- 
cision was affirmed. An appeal was then taken 
to the supreme court, -where the decree of the 
circuit court was affirmed. See note to Case 
No. 3,028, nest preceding.] 
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COLT V. MASSACHUSETTS ARMS CO. 

p. Fish. Pat. Gas. 108.]^ 

Circuit Court, B, Massachusetts. Aug., 1851. 

CoNFLicTisG Patents — Use op Improvement — 
Prior Invention — Date op Invention — In- 
fringemeint. 

1. Where two patents conflict, the more re- 
cent must give way to the elder. 

[Cited in Webb v. Quintard, Case No. 17,324; 
Monce v. Woodworth, Id. 9,706.] 

2. The patentee of an improvement can not 
take possession of the invention improved upon. 
He must obtain the license of the prior patentee 
to use his improvement, or await the expiration 
of the elder patent. 

3. If the prior invention relied upon to defeat 
a subsequent patent existed and was used, it 
is of no consequence whether it was patented 
or not, or whether it was abandoned or not. 
The defense of prior invention is not the same 
as that of prior use. 

4. The date of the invention is the date of 
the discovery of the principle involved, and the 
attempt to embody that in some maciiine— not 
the date of the perfecting of the instrument. 

[Cited in National Filtering Oil Co. v. Arctic 
on Co., Case No. 10,042.] 

5. The law of infringement explained and 
illustrated, 

[Cited in Norton v. Jensen, 1 O. O. A. 452, 49 
Fed. 863.] 

^ [Reported by Samuel S, Fisher, Esq., and 
here reprinted by permission.] 
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At law. Tliis was an action on the case, 
tried before Mr. Justice "Woodbury and a 
jury, for the infringement [by the Massachu- 
setts Arms Company] of letters patent, for 
"improYement in fire-arms," gi*anted to Sam- 
uel Colt, February 25, 1836, reissued October 
24, 1848 [No. 124], and extended in 1849, for 
seven years, from Febiniary 25, 1850. The 
claims of the patent are as follows: 

"I. Combining a rotating chambered breech 
with the locis, in manner substantially as 
herein described, so that by the operation of 
lifting the hammer to cock the lock, the said 
breech shall be rotated to the extent required 
to bring a located chamber in the line of a 
barrel, preparatory to the discharge, substan- 
tially as described. 

"II, Combining the rotating breech with 
the lock, by means of a key catch-lever, or 
the equivalent thereof, substantially as speci- 
fied, so that, by the act of lifting the ham- 
mer to cock the piece, the said breech shall 
be liberated to admit of its being rotated, 
and then relocked, that it may be held in the 
proper position during the discharge, sub- 
stantially as described. 

"III. Placing the nipples of the rotating 
breech in recesses made in the rotating 
breech, or between partitions, substantially 
as described, as a protection to the caps, or 
touch-holes, from the effect of lateral fire, 
as described. 

"IV. Connecting the baiTCl with the recoil 
shield, by means of the lock-plate below the 
rotating breech, substantially as described, 
in combination with the arbor or spindle 
connection, as described, whereby the parts 
are held together firmly, while, at the same 
time, they admit of a quick and easy dis- 
connection." 

O. L. "Woodbury, E. N. Dickerson, and G. 
T. Curtis, for plaintiff. 

R. A. Chapman, G. Ashmun, and Rufus 
Choate, for defendants. 

WOODBURY, Circuit Justice, charged the 
jviy as follows: 

You have already understood, gentlemen of 
the jury, that the claim of the plaintiff 
against the defendants is founded upon a 
supposed violation, by the defendants, of the 
patent-right of the plaintiff. I trust you 
come to the consideration of this ease with a 
due regard to the rights and privileges of 
both sides. They both claim under patents. 
They both have a right to have these patents 
protected, so far as they can be, without 
conflicting with each other; and when they 
conflict with each other, the more recent, of 
com-se, is to give way to the elder, because 
the one who patents an invention first, is en- 
titled to the protection of the principle in 
it, over everybody else that patents it after- 
ward. In the nature of things and com- 
mon sense, this must be so. But that does 
not preclude— and that is the source of the 
difficulty in this case— any person subse- 
quently from making an improvement on 
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that patent, by way of addition to it, or 
making it better and more useful. 

But all that the person who does that— 
who makes an improvement— can protect un- 
der his letters patent, his subordinate pat- 
ent, is that which is new, that which he 
has added; because if, by making an addi- 
tion, or improvement, to an old patent, a 
pariy could get possession of the old pat- 
ent itself, and use it without paying for it, 
no patent that was of any value would last 
a year— for such is the progress of science 
and of the arts, that some land of improve- 
ment or other can be made upon everything. 
A party has a right to make an improve- 
ment, but all that he can patent is that 
which he improves— his own invention. He, 
therefore, must be careful, before using an 
addition, to get the license of the old pat- 
entee to use the old patent in combination 
with his improvement; otherwise, he miist 
use his improvement alone, if he can, or, as 
he may often do with great safety, wait a 
year or two, until the old patent expires, 
when he would be free to use it in connec- 
tion. 

I recommend to you, gentlemen, to com- 
mence the investigation of this controversy, 
looking at this aspect of it, with a feeling 
of no hostility or prejudice against the de- 
fendants, because they happen to be a cor- 
poration, or happen to be a probable over- 
match for any single individual; and you 
should not let your sympathies go beyond 
the rule of law and duty, because the plain- 
tiff stands alone, and because he has evi- 
dently been struggling for fifteen or twenty 
years on this subject, to do something which 
might confer a benefit upon his country, and 
reward his own exertions. He can properly 
recover a verdict, if he is entitled to it; but 
if he is not entitled, he can not, however 
great may have been his sacrifices. You, 
therefore, should have no prejudice on the 
one side, or sympathies on the other, which 
could divert you from doing what is just 
and legal between these parties. 

In the first instance, the plaintiff must 
make out his right— that he has a patent for 
a particular subject, which, he says, the de- 
fendants have violated; and then he must 
make out the violation of that patent by the 
defendants. In order to do that, he has laid 
before you letters from the patent office, dat- 
ed as early as February, 1836, in which he 
undertakes to describe a certain improve- 
ment which he has made by several combi- 
nations. At a subsequent time, in 1848, he 
amended his specification so as to describe 
his improvement with more clearness, or 
fullness, but the same invention; and then 
again, in 1849, he applied for and obtained 
an extension of seven years. The reason 
for conferring extensions, generally, by the 
officers of the government who are author- 
ized to do it, is to reward the party, in some 
degree, for his skill and genius, when he 
has not, to appearances, been already re- 
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warded. It should not be granted, except in 
cases of valuable patents useful to the coun- 
try, and whffl^e the parties have been unfor- 
tunate, and have not reaped from them the 
advantages they anticipated. 

The government first authorizes some offi- 
cers connected with the patent office to make 
the extension, and then congress interferes 
and makes further extensions, when they 
think the party has not been sufficiently re-- 
warded. That is the whole controversy, in 
relation to extensions, about which you have 
heard so much. An extension being granted, 
whenever the party appears to have a valu- 
able improvement, and has not realized from 
it sufficient to indemnify him, parties may 
object to that first, on notice betag given: 
the controversy, then, is, whether the pat- 
entee has or not realized what is sufficient 
to constitute a reward. 

In this case, the plaintijffi amended^Jais spec- 
ification, and he has had it extended, so that 
it prima facie covers the time when this in- 
fringement is alleged to have taken place. 
I speak of this making out a prima facie 
case, notwithstanding any proof that, on 
the records of the country, there. is a subse- 
quent patent, for a similar subject, to the 
defendants. The plaintifiC's patent overrides 
the defendants* entirely, when they are for 
the same subject, because it was gi-anted 
earlier by the government, and therefore, 
no one who comes afterward, and gets a pat- 
ent for the same thing, can take away his 
rights. 

The government, by giving another pat- 
ent, can not take away that of a prior pat- 
entee. They can no more take it away than 
you can take away the property of yom* 
neighbor. He has vested rights in it until 
the term expires; and, therefore, the govern^ 
ment, when they give a subsequent patent 
which may cover a prior one, can not, in law, 
take away the rights under the prior patent. 
Whatever may have been the accident or 
mistake in granting it, and, although it may 
have covered other things which belong to a 
prior patent, yet the prior patent stands un- 
til the term expires; otherwise the govern- 
ment might take away any private property 
which exists, which a man had acquired, and 
give it to some person afterward by a mere 
arbitrax-y transfer. But that would not do. 
When a man obtains a grant from the gov- 
ernment, he holds it as much as when he 
gets a grant or deed from an individual; and 
he can not be divested of it by a subsequent 
grant, unless he assents to it Therefore, 
the law says, when a prior patent is offered 
—as in this case— it prima facie covers what 
it describes, and must stand, notwithstand- 
ing a subsequent patent may have been 
granted, which covers a portion of the same 
thing. It stands for what it is worth— for 
what it covers. 

But there is another step to be taken in 
this case; and that is, notwithstanding the 
plaintiff's patent, so far as it goes, is to con- 



tinue in full force until it expires, and until 
the extension expires, yet he can not recover 
of the defendants, unless it contains a prin- 
ciple which they have encroached upon. 
They may have done a great many other 
things, they may have made a great many 
other improvements, but the plaintifE must 
show that his patent contains a principle 
which the defendants (among other things) 
have adopted and used. 

He has put a great many experts on the 
stand— and some who may not be called ex- 
actly experts in scientific matters, though 
they may be experts in the use of fire-arms 
—and proved by them that the arms made 
by defendants do contain a principle, among 
other things, which is involved in his. I do 
not propose to go into the details of the 
evidence, but you will recollect that sev- 
eral testified to the effect that the operation 
of the defendants' and plaintiff's pistols is 
the same in substance. It is conceded that 
they differ in form, in proportions, and in 
what are called mechanical equivalents. You 
understand what that means as well as the 
court; it has been explained to you by the 
experts. 

I can only tell you as a principle of law, 
that where the difference is only in form or 
proportion to bring about similar results, or 
where it is only by using a mechanical equiv- 
alent, instead of what is used by the other, 
there is, in pomt of law, not that consider- 
able difference in principle, or iu operation, 
or in results, which the law holds not to be 
a violation of what preceded it; but, if it 
differs in something beyond mechanical 
equivalents— if it differs in something beyond 
form and proportions— if the difference in 
the parts of a pistol where it is charged is 
very considerable— the plaintiff can not claim 
that as similar to his. 

Look a little at this in a practical point of 
view, and as practical men. Although there 
may be, for instance, in a subsequent patent, 
two things which differ from the prior pat- 
ent in something beyond mechanical equiva- 
lents, form and proportions— and though they 
may be improvements, and, therefore, are 
not to be treated as violations of the other- 
yet, at the same time, it is to be considered, 
that if there is a third thing introduced in 
the defendants' which is covered by the 
plaintiff's patent, the party is liable for that 
third, although not for the other two. 

Therefore it becomes important, in consid- 
ering the subject throughout, that you con- 
sider these five claims of the plaintiff. They 
are separate combinations. They are not five 
things combined into one. They are five, 
constituting one patent, but each of them is 
a separate combination, "as you will see by 
the patent If they were all one combina- 
tion simply, and not set out as, and not in 
substance, different combinations, the de- 
fendants, in order to infringe, would have to 
violate the combination as a whole. But 
where there are five separate combinations. 
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as tliere are in this case, tiie first may be ri- 
olated, the second may be violated, but the 
third need not; because they are separate 
combinations, and the language of the claims 
is, first, combining the rotating chambered 
breech with the lock, eta, third, placing the 
nipples, etc They are each distinct, and do 
not all go to form a whole as a combination. 
I am instructed to request you to consider 
them separately, and I do so. If the defend- 
ants use one of them it is enough; and it is 
of no consequence to this result whether they 
use more than one, or more than two, except 
in respect to damages. "When you come to 
that subject, it may be of some importance 
to discriminate how many of them they Ti- 
olate, because, according to the importance 
of that one combination, and according to 
the various combinations they may encroach 
upon, may be the amount of damages to be 
recovered. 

I have said that I am going on to see how 
far the plaintiff makes out his prima facie 
case, because the defendants have offered 
the testimony of experts, who swear that 
their pistols are unlike the plaintifE's in prin- 
ciple, and that, in their opinion, they do not 
encroach. All that is to be considered when 
you come to make up your verdict. But, if 
the plaintiff has shown a patent which the 
com-t considers legal; if he has shown an 
extension which is prima facie vaUd; if he 
has shown, by other experts, that the de- 
fendants' machine, patented ten or eleven 
years after his, however much more it may 
cover in some particulars, encroaches upon 
his, and that his machine is useful— he lays 
the foundation for damages, prima Jfacie. 

As to the utUity, which is the only other 
point to be considered under this aspect of 
the case, there has been but one opinion ex- 
pressed upon both sides— that Colt's fire- 
arms have been regarded by those most skill- 
ful in the use of them, for many years, since 
1836, as very valuable and very effective; 
that their utility, in this respect, has not only 
been tried in different wars and different 
services, but it has been examined by the 
government and favorably acted upon; and 
that, in a controversy between the defend- 
ants, or the person under whom they claim, 
and Colt,, where the former interposed 
against the plaintiff having a contract for 
a considerable number of these arms, the 
most experienced and intelligent officers re- 
ported decidedly in favor of the plaintiff's 
arm. If the prima facie case is thus made 
out, all that will remain on that prima facie 
case would be the damages; and, as I re- 
marked to you, they would be influenced by 
the number of the combinations violated, 
and their importance. 

(Mr. Curtis remarked that the question of 
damages was not to be considered by the 

jtiry-) 
That is so much easier, gentlemen, for you 

and for me. The question of damages the 

parties have settled among themselves; it is 
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much better that they should be so settled. 
I was about to repeat, what I had occasion 
to say lately in this very district, in relation 
to damages; that I am determined, so far 
as regards myself, that if a party has clearly 
violated the patent of another, he shall not 
pay less than he would if he had contract- 
ed to use the machine during the time he 
had been using it. The idea can not be tol- 
erated in a civilized community, that a man, 
by trespass, shaE use a machine for a less 
sum than he would have to pay for its li- 
cense. Notwithstanding aU this, the defend- 
ants say, and they have a right to say, that, 
conceding thek patent to be of more recent 
date than the plaintiff's, and, therefore, 
boxmd to yield to it, as between them, on 
the records of the patent office, yet that the 
plaintiff was not the original inventor of 
those improvements which he has covered 
by his patent. 

it is true they are right hi thinking that, 
if they support it by facts; and it is true 
that although the govei-nment gives the pat- 
entee a patent which he supposes is orig- 
inal, it is open, by the act of congi-ess of 
1836 [5 Stat. 123], and all other acts which 
preceded it, to be Impugned and impeached. 
A patentee is exposed to have his patent 
shown not to be the first in date of that 
character: and then, however wrong or 
right the defendant is in his course, yet the 
foundation is struck from under the feet of 
the plaintiff as havhig been the original in- 
ventor, if the defendant is able to show that 
there were prior machines used, containing 
in substance the principle involved in the 
plaintiff^'s. It is no matter whether those 
prior inventions were patented or not, if 
they existed, if they were discovered, if they 

were used. 

The only effect of patenting, as regards 
this aspect of the question, is, that it rather 
evinces an idea on the part of the pei-son 
who made this invention, that there was 
something in it, that it was valuable, and 
that he did. not mean to abandon it to the 
community; therefore, he protects it by a 
patent; supposing it valuable, he intends to 
reap some benefit fi:om it. "Whereas, if he 
set up an invention many years ago, and 
did not patent it, but let the world use it, 
there is some indication that he supposed 
he had nothing very valuable or important. 
But it goes as far to impeach the plaintiff's 
machine, if it existed, as if it existed and 
was patented. And it is of no conseq,uence, 
if it existed, that the party did not choose 
to patent it In some aspects of the patent 
law, it might be impoxlant to show that it 
had' been abandoned; that is, when the 
party undertakes to rely on priority of use 
to defeat the plaintiff. But here the reU- 
ance is not on prior use; therefore, it is of 
no consequence whether it is abandoned or 
not, but whether it was the prior invention. 
"When I say "it," I mean a machine involv- 
ing the same or a similar principle. 
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A great many otlier considerations Mve 
been pressed in connection "with tliis view of 
the subject, but I believe tbere is no way in 
wbicli you "will be able to compreliend more 
clearly wlietber there was a prior invention, 
similar in substance to Colt's than to see 
what Colt's was, before you compare it with 
others, or others with Colt's. What did Colt 
do? He undertook, undoubtedly, from all 
that appears in the case, and from the speci- 
fication, to get the power, through a revolv- 
er, of having more discharges in a short 
space of time than by a single barrel. That 
is one great essence of this principle of re- 
volving fire-arms. He introduced revolvers, 
undoubtedly, which might be fired oftener 
within the same space of time. Another ob- 
ject which he seems to have developed In 
his specification is, that he should do this 
with as much safety as possible, by means 
of nipples, placed between partitions, or in 
recesses, so .that the fire should not com- 
mimicate from one ban'el to the other. In 
doing all this, you will perceive (as revolvers 
can not be had conveniently, without a pret- 
ty large magazine and barrel besides), that, 
for a pistol, it would necessarily make the 
arm heavy; one of the general objects con- 
nected with a revolver would be to have it 
no heavier than was necessary for security. 
With five or six barrels, it would be neces- 
sary to have more weight than with one or 
two. He must see, therefore, as a general 
principle, to malie these arms effective, that 
they contain weight and strength enough for 
security, but at the same time that they 
should not be more cumbersome than neces- 
sary to accomplish the object pointed out. 
All these general principles, Mr. Colt seems, 
from his specification, to claim. 

He seems to have sought, in his combina- 
Hons, some way to cock, imcock, turn the 
r'evolver, and hold it in its place, while the 
discharge was going off. If he could not do 
that, although he had the. cylinder with six 
chambers, it would be a mere child's toy- 
He, therefore, sets out, in his first claim, that 
he combines the breech with the lock, so 
that by lifting the hammer to cock the lock, 
the cylinder shall be turned; and he goes 
on to enlarge upon that in the second claim; 
the cylinder must be held firm for a time; 
in order to effect the discharge; and then, 
after the discharge, he wants to turn it again, 
and therefore there must be some way to 
liberate it, which is the second combination. 
These ai*e the two leading combinations that 
he sets out in his specification; then there is 
a third in regard to the nipples and parti- 
tions; the fourth and fifth are subordinate 
matters. 

The first inquiry, after seeing what his 
combinations are, is whether there were any 
arms, preceding his, which involve and unite 
these different improvements which he sets 
out that he had made, and which were the 
same in principle. A great deal has been 
said here about "methods" in the specifica- 



tions. The patent is not for a method, mere- 
ly, but for a machine operating in that meth- 
od or mode, or form, which the patent cov- 
ers. Now, was there a former fire-arm which 
contained this first combination in substance, 
and the second in substance, and the third? 
or, was there one which contained any one 
of them? If there was a machine which con- 
tained any one of them, it would precede him 
on that one, but only on it. If there is any 
one of the five which did not exist before 
him in that form, he is entitled to recover on 
that. You 'are now prepared to take up the 
different fire-arms which, it is said, existed 
before, and were similar in substance to the 
plaintiff's. The only gun, according to my 
minutes, which is contended to be of an 
earlier date than Colt's invention, provided 
he made it in 1831, as he contends he did, 
is what is called the French or Coolidge gun, 
about which you have had a good deal of tes- 
timony—some from the person who manu- 
factm-ed and sold it pretty extensively, and 
was interested in the use of it. That was 
patented abroad about 1818, and published 
in 1825, so that it is early enough in date; 
and the only question is, whether the combi- 
nation and the machinery used there, to ef- 
fect the objecl^ was the same in substance or 
principle with that in 'Mr. Colt's. 

It is contended, on the one hand, that it 
was similar, and experts have been put on 
the stand to prove it, some of whom speak 
of a spring in it for revolving the chambei*, 
as different from the common spring which 
is used in fii-e-arms, being acted upon, and 
making a movement by that action, and by 
the inherent power of the spring; in other 
words, it was a coil spring, wound up by 
hand. On the part of the plaintiff, experts 
say that this kind of a spring, and the mode 
of operating it, was different from the mode 
of operating in Colt's by drawing up the 
hammer, and in that way causing the cham- 
ber to revolve without any coil spring. 

On that subject, I am requested to charge 
you whether in point of law that coil spring 
is the same with the common spring which is 
often put into fire-arms. I must confess my 
inability to do it, unless you first find the 
fact for me, and that fact I submit to you. 
Whether it is the same in substance or prin- 
ciple, depends on whether it is the same kind 
of instrument or not, and whether it acts in 
the same way in substance, and produces the 
same result in substance. If it does, you 
may consider it, in law, the same in principle. 
But, on the contrary, although called a 
spring, if it operates on a principle different 
from springs usually employed, if the results 
are not the same, if it does not act in the 
same manner, if it is to be wound up by 
hand in order to make it continue to operate, 
I should tell you it is not the same in point 
of law. 

Things may go by the same name, and 
not be the same in substance or principle. 
We talk about the main spring of a watch, 
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but it is a very different thing from some 
springs; yet it is a spring. Whether it is 
like others in substance or not, is a question 
for the jury to determine, and not the court; 
it is a question of fact But I would recom- 
mend you to look at this question, as to the 
similarity of the French or Coolidge gun, in 
another view. Was that gun, or rifle, made 
so that it could operate as Colt's does? Is 
the hand used in it no more than in Colt's? 
In Colt's the hand is used to dra-w the ham- 
mer and cock the piece, and for nothing else, 
so that you can go on revolving it ad in- 
finitum; of com-se, some one must use the 
hand to reload. Did the Coolidge gun oper- 
ate in that way? Must you, or must you 
not, in that gun, use the hand to wind up 
the spring, as well as to draw hack the ham- 
mer, before your can turn the cylinder? 
Must you not use the hand there again, and 
wind up the spring? 

But there is another consideration connect- 
ed with this which possesses some importance, 
and that is— whether it was different or not 
—did it succeed like this of Colt's? If it was 
the same in substance— if it was the same in 
principle— would it not have succeeded as 
well, and did it succeed as well? On that 
you must go to the testimony of Mr. Collier. 
He said, that after making a small number, 
compared with the whole, he became satis- 
fied, as all others who used the arm did, that 
this spring was inefficient and unnecessary 
in his gun, and that it was flung aside en- 
th'ely, and the barrels have ever since been 
turned by the hand at every discharge. 
These aa-e considerations to be weighed in 
connection with the opinion of experts. If 
you believe that that spring was the same 
in substance as Colt's— that it operated as 
well as Colt's— that it was not flung aside, 
and still continues to operate— if you believe 
it could be used originally with no more em- 
ployment of the hand in connection with it 
than in Colt's, you are at liberty, and ought, 
probably, to come to the conclusion, that it 
contained in substance all that is in Colt's. 
But, if you do not believe these things— if 
you believe the reverse was true, then this 
should not be considered as taking away 
from Mr. Colt his merits as the original in- 
ventor. 

I say this is the only gun which is pressed 
upon you earlier than 1831, the supposed 
date of Colt's invention. As to that date, 
however, there seems to be conflict, to a 
certain extent. As I stated, in your hear- 
ing, in the progress of the case, while the 
testimony was being put in, the date of 
the invention is the date of the discovery 
of the principle involved, and the attempt 
to embody that in some machine— not the 
date of the perfecting of the instrument. 
It was on that account that I did not 
consider it pertinent to go into the testi- 
mony as to the progress of the perfecting 
of the machine. If the invention was made 
—if it was set forth in a machine which 



would, and did discharge a fire— that is all 
which is necessary to constitute the inven- 
tion. But the party can not get a patent 
until he perfects it in some sense of the 
word— that is, until he goes on and makes 
improvements to render it practical and use- 
ful—for it is one element of a machine, nec- 
essary to sustain a patent, that it is useful. 
It is a very different thing to sustain a pat- 
ent, when it is attacked by another patent, 
from what it is to show the invention com^ 
pared with a prior invention; for invention 
is the discovery of the main principles of the 
machine, and embodying it in wood or iron, 
or of whatever it is to be composed, and 
making it act Perhaps I go quite too far 
in requu-ing all these things; but such is the 
state of society, and such is the pirating 
principle which governs many, that it is nec- 
essary. I have tried a case here in which, 
when a party was perfecting a machine, an- 
other man stole into the workshop, examined 
the principle, got the dimensions, and pirated 
the principle before the inventor had an op- 
portunity to perfect the machine in any sense 
of the word. He could not get out his pat- 
ent until he got his machine made, and so 
it would work; but he could protect himself 
against a pirate who encroached upon him. 

In order to settle the point of invention 
here, before you go any fm-ther, you have tlie 
testimony not only of Mr. Chase, but some 
half-a-dozen who saw this invention, and saw 
two specimens in iron or steel, as early as 
1831. Those specimens and drawings are 
produced, and the witness (IMr. Chase) swears 
that they have been in his possession ever 
since, until a few months ago. To contradict 
that, I do not remember any testimony. 

There are some eh-cumstances which ought 
to be weighed, as far as they should be, 
against this positive proof, coming from a 
variety of som-ces. One is, that although 
]Mr. Colt considered his machine then per- 
fected so as to entitle him to a patent for 
it, and staited for Washington with drawings 
and models, he did not get it patented until 
1836; and that this delay is a curcumstance 
which would go to raise some probability 
that he had not made his invention pei-fect. 
If there was not positive testimony that he 
had made it, this would be entitled to some 
consideration; as it is, you must give it such 
weight as it deserves. 

For, in addition to this, the plaintiff pro- 
duces the testimony of air. Elliott, that in 
1832 Mr. Colt went to Washington with his 
fire-arm, and with drawings, for the purpose 
of taking out a patent. In 1831 the ti*ansac- 
tion took place at Hartford, and the inven- 
tion in 1832 had made such progi*ess as that 
he thought he was entitled to take out his 
patent; and Mr. Elliott then thought it a 
beautiful machine, and that it would be use- 
ful, and recommended the delay, in one sense 
of the word showing that the circumstance 
about the delay is not entitled to the weight 
it might usually hava Mr Elliott recom- 
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mended tlie delay, and that he should go to 
Eiu'ope and take out a patent abi-oad, be- 
cause fire-arms are unfortunately needed all 
the world oyer, and needed more in Europe 
than here, although we use them pretty free- 
ly sometimes; and also that he should file 
SL caveat here, setting out, substantially, his 
claims, and warning the patent office against 
issuing a patent to anybody else for a like 
thing; that caveat, they say, was burned in 
the patent office in 1836. 

If you believe that the plaintiff's invention 
was made in 1831 or 1832, all tiie others, ex- 
cept the French gun, seem to be of a subse- 
quent date. The Smith gun, which is the 
one pressed most strongly as to date, was 
not finished, according to tlie mass of the tes- 
timony, until 1833— some considered that it 
was in 1834r— but it was not finished, so as 
to be an opei-ative piece, until 1833; and if 
so, it is wholly immaterial to go into any 
considex'ation as to how near it resembled the 
plaintiff's, for if it was of subsequent date, 
it does not impair or impeach his, 

Mr. Colbum admits that his gun was not 
made until 1833; his patent is dated in 1833. 
It had a double trigger. But, if it was not 
until 1833, tiiere is no use of going over these 
various considerations, traveling to Michigan, 
to Auburn, and back again, and seeing all 
these processes and contrivances alleged to 
have been resorted to, to color, and rust up, 
and fit the gun for the trial, and the expla- 
nation which has been made why this was 
<ione, and that no fraud was contemplated, 
iind no improper agency was exerted about 
it; all these are of no consequence, if it was 
as late as 1833, and Colt's was invented in 
1831 or 1832. 

You see why the point of invention is so 
important, and not that of patenting; be- 
cause if Colt's was invented in 1831 or 1832, 
and was kno-vvn to several persons in Hart- 
ford, although he attempted to keep it as 
quiet as he could, he was probably pirated 
upon by these persons, rather than they 
pirated upon by him, especially if Colburn 
was at Hai'tford. The importance of show- 
ing that these other improvements and ma- 
chines, similar to Colt's, were before, is, that 
if they existed before, he may have copied 
them; but if all which were similar in prin- 
ciple existed after, he did not copy from 
them, but they were likely to have copied 
from him. But it often happens that they 
do not copy at all; that they are a sort of 
independent original inventors; yet such is 
the law that the date of the invention be- 
comes very material, because it is the earli- 
est In date that is then to succeed. The Ohio 
gun was as late as 1834 or 1835; and if you 
believe it was several years after Colt's, it is 
not important to go into the' differences. 

I do not propose to sky anything more on 
this subject, except to have you put to yom* 
brethren, Sir. Foreman, when you return to 
your room, after reviewing the evidence, this 
general consideration: Did any of these guns 



succeed as the plaintiff's did? If they did, 
it raises a strong presumption, in addition 
to any testimony, that they were similar. As 
I said about the French gun, did they operate 
as Colt's did? as successfully? did they con- 
tinue to operate? If they were the same in 
principle, another question occurs in connec- 
tion -^vith that fact, ai;d which you will con- 
sider, and to which you will give its due 
weight, and no more; whether you have 
heai-d on the stand, in the progress of this 
case, or anywhere else, of the power and 
effectiveness of Smith's rifles in the world; 
have they crossed the Atlantic, or penetrated 
the wilds of America? Coolidge's guns— used 
now without any thing to turn them but the 
hand— do you hear or read of them as dr- 
culated through both hemispheres? The 
Ohio gun— the Colbvirn gun— have they suc- 
ceeded? are they known? do the experts, the 
men of science here, speak of them as dis- 
playing something new, beautiful and suc- 
cessful? All this is to be considered. 

On the other hand, it is true, things may 
fail for a time, and not eventually— not en- 
tU-ely; the parties may not choose to patent 
them, even if they gain something valuable. 
But what is the presumption? If these great 
improvements were made before Colt made 
them, what became of them; why did they 
disappear any more than his, if they were 
the same in principle and in substance? 
That is to be considered and weighed with 
the other testimony, and that importance 
given it which seems rational under all the 
circumstances of the case. 

I hasten to another consideration connected 
with this subject— as to the extension, in the 
procui'ement of which the defendants aver 
that there was some moral fi'aud, and that 
it should, therefore, vitiate a recovery here 
by the plaintiff. As you heard in the com'se 
of the trial, tiie commissioner, in acting on 
this subject, acts under a law of congress; 
and it is his business to conform to the law; 
it is his business not to make the extension 
\mtil he is satisfied that the party has not 
been sufficiently rewarded, and when he is 
so satisfied, it is his duty to grant the ex- 
tension, making it in conformity to the law. 
It is not the case of a suit between A and 
B. It is a proceeding pending between the 
patentee and the government; but, with 
abundant caution, the government says, in 
its law, that when this application is made, 
tha commissioner shall give notice to the 
wox'ld, that they may come in and show why 
it should not be extended. In this case, no- 
tice was given, and a certain time fixed for 
the purpose. Nobody appeared. 

Probably some opposition was expected, 
from the adjourning of it; and the adjourn- 
ment may have been made for the purpose 
of receiving other testimony, the testimony 
not having been prepared until it was ascer- 
tained whether there would be opposition 
testimony, as to expenditures and receipts, to 
see how the balance stood. Notice of the 
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day had been given; anybody disposed to 
make opposition could do so; no one chose 
to go; I do' not know that the commissioner 
does wrong, after that, whenever he has ev- 
idence that the party was not remunerated, 
in making an extension. It ought to be 
made seasonably, that the party may know 
whether he is to have seven years more; and 
I do not know that anybody has a right to 
complain, if he does not choose to go there 
and make opposition, at the time mentioned. 

But, whether he did right or wrong, the 
extension is legal; it is valid as regards the 
original patentee, and nobody has a right to 
complain, in a moral, or any other point of 
view, who got notice and did not choose to 
go and attend to it, whether because he did 
not intend to show that Mr. Colt had made 
a great deal out of it at that time, or be- 
cause he thought it more liberal to let the 
extension take place, or that it was very like- 
ly to take place if he did oppose it, on ac- 
count of the gi-eat merit of the machine. 
Whatever may have been the cause, he did 
not appear at the proper time, and the com- 
missioner made the extension; it is, there- 
fore, in point of law, valid, and I see in it 
no evidence of fraud. If there was any 
fraud at all, it would be in the commission- 
er, rather than anybody else. The jury can 
not find fraud without evidence. It is said, 
too, there was an assignment, and therefore 
Mr. Colt could not recover. Counsel have 
not dwelt upon it, in the close, on either side. 

It appeared, in a subsequent stage of the 
case, that the interest which was assigned 
has been reassigned, ifi conformity with the 
laws of New Jersey; and therefore he is en- 
tirely justified in recovering, if he makes out 
his case in other respects. I would not in- 
struct you that the agreement produced here 
would, of itself, revest the title in Mr. Colt; 
because, I think that the meaning of the 
agreement is, that if the Patent Arms Com- 
pany ceased to make these arms, they li- 
censed Mr. Colt to go on and make them, in- 
stead of themselves. It is rather a license 
than a revesting of the interest But I do 
instruct you that this reassignment is inlaw, 
valid, and is enough without going to the 
other. 

There is one other consideration which has 
been suggested in the progress of the trial — 
that the plaintiff claims all modes for doing 
the thing, and therefore he claims too much. 
In point of law, the claim must be construed 
to mean the modes which he points out for 
his operations, and not any and all modes. 
It is true the operation of the law is such, 
that any mode which is equivalent to the one 
he points out— which is similar— is covered 
by his patent, when he claims a particular 
mode; but in his patent he claims only what 
he points out, and that covers all which are 
similar and analogous, or which vary only 
in form. 

Having made this suggestion, I come now 
to the last consideration, which is considered 



by the defendants of considerable importance 
— the point of infringement I have already 
suggested to you what are the leading prin- 
ciples which would govern in an infringe- 
ment. The defendants must use something 
which is one of the combinations of the 
plaintiff's, in order to infringe; they must 
have taken some one of the combinations, 
and used it Adding and improving as much 
as they may, if they have taken one, they are 
liable for the use of that one. 

It is true that there may be a distinction 
of another kind; if a defendant does not 
add, but makes a change— improves one part 
of the machinery used— he may do that, and 
not be liable in the common acceptation of 
the term, and it might not be considered as 
a separate and additional improvement, but 
a change which is made by itself. If there 
be improvements, for instance, of the bevel- 
gear and ratchet that has nothing to do with 
Mr. Colt's mode of moving the cock, and fas- 
tening the revolver, and all that. There is 
a cog put in there which is new; it is there, 
in and of itself, whether it is an improve- 
ment or not If it is an improvement it can 
be protected as such; but it does not enable 
them to use other portions of Mr. Colt's pat- 
ent—other portions, which they never in- 
vented, and never got a license to use. 

Experts throw some light upon this point 
as to whether the defendant's pistol does not 
use, in substance, what is in Colt's. It may 
use more or less in some particulars, but 
does it use what Colt's uses, and what he ua- 
vented in substance— some efficient part of 
the machinery? Messrs. Mapes and Blan- 
chard swear that it uses the same in sub- 
stance as Mr. Colt's, with a variation of 
form, and of mechanical equivalents. On the 
contrary, witnesses on the part of the de- 
fendants seem positive that it is not similar 
in substance. 

There is another consideration in connec- 
tion with this— and where you can find gen- 
eral considerations to advert to, perhaps they 
are safer than contradictory testimony. Do 
you, or do you not believe that Wesson in- 
vented the machine or pistol— that he would 
ever have made it if he had not seen and 
profited by Colt's in doing it; and was he 
not trying to defeat the renewal of Colt's pat- 
ent in 1850? He was there by his counsel. 
He had had Colt's to see for twelve years or 
more— could he have made his unless he had 
seen and profited by it? Does not that raise 
the presumption? That is for you to consid- 
er. If not why did he want to defeat the 
extension of Colt's? Why, if Colt's had not 
been extended, it would have expired, and 
he and everybody else could have used it 
with impunity! 

I do not know that there is much in the 
consideration pressed on the one side or the 
other about which is superior. That is not 
the question; it is whether they operate up- 
on a similar principle. Though, on that sub- 
ject, if you think right to advert to it, you 
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can take not only the testimony upon both, 
sides, but that of the board of ordnance, 
which examined both, to see -which was su- 
perior, and decided, for reasons which have 
been laid before you, that Colt's was supe* 
rior to the defendant's.. I do not consider 
that a question of great magnitude; though, 
if the jury choose to go into it, in connection 
with other matters, they have a right to do 
it I believe I have suggested to you every 
thing which it is proper for me to say on the 
subject Doubtless other considerations will 
occur to yourselves. I have no wish, in this 
case, but that you should examine it careful- 
ly, and render such a verdict as your sense 
of duty dictates. 

The jury found a verdict for the plaintiff. 

[NOTE. For other cases involvine: this pat- 
ent, see Colt V. Young, Case No. 3,032; Toung 
T. Colt, Id. 18,155.] 
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COLT et al. v. ROOD et al. 

[6 McLean, 106.]^ 

Circuit Coiu:t, D. Michigan. June Term, 1854. 

Ltabilttt op Piuncipal for Unauthobized Act 
OP Agent — Provisional Contract— Coxplict- 
ING Testijiony — ^Dots of Jury. 

1. When an agent exceeds his powers in the 
adjustment of a controversy, his principals, in a 
reasonable time, after a knowledge of it, should 
repudiate it. If this be not done, the princi- 
pals may become bound. 

2. If an agent entered into an arrangement 
notifying the debtor that he would submit it 
to the creditor for his ratification, unless he shall 
ratify it, there is no binding obligation. 

3. When witnesses contradict each other in 
a material fact a jury will consider which of 
the witnesses, from the circumstances connected 
with the transaction, would be most likely to 
know and recollect the facts. 

4. A witness who swears that a certain thing 
was said or done is entitled to greater weight 
than a witness who said he did not hear the 
remark or witness the act The one is positive, 
the other negative; and both may he true, on 
the supposition that the first witness swears 
truly, 

Mr. Lathrop, for plaintiffs. 
Vandyke & Grey, for defendants. 

OPINION OF THE COUKT. This action 
is brought on two promissory notes. The 
signatures on both notes were erased, and 
they were offered in evidence without proof 
of their execution, as by the pleading they 
were not denied. But the court held that 
the notes could not be read without account- 
ing for the erasures. A witness was called 
who stated that the notes were sent to him 
as also the account, as counsel, for coILeetion. 
Being unwell, he sent the notes to Matthews 
and Taft, counsel at Niles. At that time, the 
signatures to the notes were not erased. On 

* [Reported by Hon. John McLean, Circuit 
Justice.] 



this evidence, the notes and the account were 
ag^n offered in evidence. The account wa3s 
receipted, and, as before stated, the signa- 
tm-es of the notes were erased. But the court 
refused to admit them, because it was not 
shown under what circumstances the signa- 
tures were erased, and the receipt of the ac- 
coimt given. A deposition was then read, 
showing that a settlement was made, and 
that the defendants agreed to pay fifty cents 
on the dollar; that on this agreement being 
entered into, the signatures on the notes 
were erased and the account was receipted. 
The agent, Smith, alleged that the counsel 
at Niles, never having been so instnicted, had 
no power, as counsel, to compromise on the 
payment of a part of the debt And this is 
undoubtedly the true view. Counsel may re- 
fer suit to arbitrators, but they have no pow- 
er to discharge the debt on the payment of 
a part of it, unless specially authorized. 
Smith, the agent was dissatisfied with the 
compromise, as the payment of the notes of 
the defendants was not secured. He pro- 
posed to take one-half the debt on certain 
payments, and to retain, these notes until half 
of their amount was paid. The defendants 
refused to sign the agreement. This suit was 
then brought Mr. Smith, agent of the plain- 
tiffs, was called as a witness, he being con- 
tradicted by another witness. Objection be- 
ing made, the court said the witness might be 
examined as to any matter of explanation; 
but that he could not be called to reaffirm 
what at first he stated. 

The counsel for the plaintiffs contended 
that the defendants knew that Smith acted 
as agent, and must have known that if he 
went beyond his authority he could not bind 
his principal. And that the acceptance of a 
security for a less sum would not discharge 
a debt for a larger amount This principle is 
undoubted, imless the agent acts under a spe- 
cial authority 5 East, 230; 10 Adol. & E. 
12L A payment of a part, and an acquit- 
tance under seal in full satisfaction of the 
whole is sufficient as the deed amounts to an 
acquittance. Accord and satisfaction cannot 
be pleaded imless executed. As an accord 
there must be an acceptance. 7 Blackf. 5S2. 

The court instructed the jury, that if the' 
prindpal have knowledge of the agent's acts 
and do not repudiate them in a reasonable 
time, they wiU stand. H the conti-aet be re- 
pudiated, the parties must be placed in the 
condition in which they stood before it was 
entered Into; the notes given on the compro^ 
mise should have been returned. Where an 
agent does an imauthorized act, as the com- 
promise of a debt, and the acts of com- 
promise are known to the principal, who 
makes no objection, this acquiescence will 
bind him. Story, Ag. § 255. This presump- 
tion of the acquiescence of the principal does 
not arise, unless it be shown that he had full 
knowledge of the transaction. It is laid 
down in many authorities, that money or 
notes for a less sum discharges the debt, if 
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received in payment. 1 Smith, Lead, Oas. 
391-394; 15 Mees. & W. 22-30. It was held, 
that negotiable notes may he pleaded in pay- 
ment, when given in payment of a larger 
amount. 

The original agreement of compromise was 
as follows: "Whereas, H. W. Kood & Co., 
of Niles, Michigan, being indebted to Messrs. 
Oilbert, Prentiss &. Tuttle, of New York, in 
the sum of $1,245.57; and they are also in- 
debted to Messrs. Abbe «& 'Colt of said city, 
in the sum of $1,263.54; and also to the late 
firm of Colgate, Abbott &, Co., in the sum of 
$2,111.56; and, whereas, the said Hoods be- 
ing unable to pay the sum in full, I have 
agreed in behalf of said firm to settle and 
<;ompromise said debts for fifty cents on the 
dollai-, twenty per cent, thereof, N. P. Stuart 
agrees to pay in cash, for which I have taken 
his note, payable in thirty days, at the Mich- 
igan State Bank of Detroit, with interest; 
and the balance of thirty per cent, said 
Hoods are to give other notes in equal parts 
payable in one, two, and three years, with 
interest. If said twenty per cent, be paid, 
and they give their notes for the balance as 
above, then I agree to deliver up to them 
the notes for the said sums above specified, 
and the fifty per cent, to be in full therefor. 
Dated at Toledo, Nov. 10th, 1852, signed hj 
B. J. Smith,"~who put also the other sig- 
natures to the agreement, all in his hand- 
writing. The notes were forwarded to Math- 
er & Taft, lawyers of Niles, for collection, 
and they made the above arrangement, 
which Smith repudiated, having given them, 
as he alleges, uo authority-* to make. The 
notes taken by Mather & Taft were returned 
to them hj Smith. Mr. Smith states that 
when he entered into this writing he in- 
formed the debtors that he was not author- 
ized to make it; but that he would enter 
into it, and see whether his principals would 
sanction it. ]yir. Stuart, witness called by 
the defendants, stated that he heard no res- 
ervation made by Smith, as to any want of 
authority; and that he was present when 
the ai-rangement was made. As these wit- 
nesses conti'adict each other, gentlemen, you 
are to judge of their credibility. And in do- 
ing this, they being respectable persons, you 
will consider who had the best opportunity 
of knowing what transpired at the time of 
the supposed compromise. And in this view 
it must be admitted, that Smith had a bet- 
ter opportunity of knowing and consequent- 
ly of recollecting the facts which trans- 
pu-ed. He was the agent of the principals, 
and he entered into the compromise; and he 
swears that he informed the parties that he 
was not authorized to make it, but would 
submit it to his principals for their approval. 
This condition was not heard by Mr. Stuart. 
The statement of the one witness is that a 



fact did transpire, and of the other, that he 
did not hear the condition stated. This one 
is positive, the other negative. Now, where 
the witnesses are equally respectable, and 
one swears positively to a fact, and the oth- 
er negatively, that he did not hear the con- 
dition, the weight of evidence wiU be with 
the one who affirms the fact, as his state- 
ment may be true and the statement of the 
other also; for though the condition was 
spoken of, the other witness may not have 
heard it. 

On the supposition that the statement of 
Smith be true, and the jury should so find, 
then their enquiry will be, did the principals 
repudiate the agreement of their agent with- 
in a reasonable time after they come to a 
full knowledge of it The jury will first en- 
quire whether the agreement set up in de- 
fense was made by competent authority. 
The agent who made it, says he had no such 
authority. The paper pm'porting to contain 
the agreement is all in the handwriting of 
Smith, and he received Stuarts check for 
$940 as part performance of the agi-eement. 
This check was payable some thirty days or 
more after its date. Under this paper, it is 
presumed that Mathers and Taft made the 
arrangement or compromise with the defend- 
ants. This paper did not authorize these 
counsel to make the adjustment But Smith 
ordered to confii-m the compromise, if the 
defendants would consent that the original 
notes should remain in his hands. When 
first informed of the compromise, Smith ob- 
jected to it, returned the new notes given 
and the agreement 

Upon the whole, gentlemen, if you shall 
find that Smith was not authorized to make 
the compromise, as he has sworn, and also 
that his principals were dissatisfied with it 
and that this fact was made known to the 
defendants, it will be your duty to find for 
the plaintiff on the original causes of action, 
and assess their damages accordingly. The 
jury found for the plaintiffs— for the original 
notes and interest— and also on the accounts. 
As the plaintiffs recovered on the original 
ground of action, and not imder the com- 
promise, the money paid by Stuart in part 
performance of the compromise, should be 
returned to him, by Smith, the agent, unless 
it shall be made to appear that the money 
so paid is the money of the defendants. 
And the court orders that no execution shall 
be issued on the judgment until said sum of 
money shall be retui-ned to Stuart, or satis- 
factory proof adduced that it is the money 
of the defendants; and if so shown, it 
should be entered as a credit on the judg- 
ment 
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Case "No. 3,033. 

COLT V. YOUNG- et al. 

[2 Blatehf. 471.]^ 

Circuit Court, S. D. New York. Nov. 18, 1852. 

Extension of Patent— Cosclusiteness op Com- 
biissioncb's Decision — Fkaud — Enjoining Ik- 
fbingejjent. 

1. Where an application for tlie extension of 
a patent under section IS of the act of July 
4, 1S3IJ (5 Stat. 124), was pending at the time 
of the passage of the act of May 2T, 1848 (9 
Stat. 231), which conferred upon the commis- 
sioner of patents alone the same authority to ex- 
tend patents which had previously been confided 
to the board created by the act of 1836: Bdd, 
that it was not necessary to renew the appli- 
■cation, but that the commissioner was author- 
ized to go on with the proceedings, as having 
be-^n properly instituted, and complete them by 
granting the extension. 

2. "Where the commissioner of patents has 
jurisdiction over an application for the extension 
nf a patent, his decision is conclusive as to the 
regularity of the proceedings on the extension. 
The only exception to the conclusiveness of his 
decision is, perhaps, the case of fraud. 

[Cited in Goodyear y. Providence Rubber Co., 
Case No. 5,583.] 

3. The defendant was enjoined, before final 
hearing, from infringing two of the claims of 
a patent, although it was not held that another 
■claim in the same patent, the novelty of which 
was disputed, was valid. 

In equity. This was a motion [by Samuel 
€olt] for a provisional injunction, to restrain 
the defendants [Hiram Young and Edward 
Leavitt] from infringing the first, second, and 
third claims of letters patent granted to the 
plaintiff, February 25th, 1830, for an "im- 
provement in fire-arms," as re-issued to him, 
■on an amended specification, October 24th, 
1848 [No. 124], and extended by the commis- 
■sioner of patents on the 10th of March, 1849, 
for seven years from the 25th of February, 
1850. There were five claims in the amend- 
■ed specification. The bill set out a recovery 
by the plaintiff in a suit at law on the patent, 
in the circuit coin't for the Massachusetts 
district, which was strongly defended, and in 
which the jury found specially the novelty 
of the plaintiff's patented combination, and 
the infringement of the first three claims of 
Ms patent. In opposition to the motion, the 
defendants set up want of novelty in the 
plaintiff's patent, illegality in its extension 
and non-infringement. The affidavits were 
principally directed to the point of showing a 
want of novelty in the first daim. 

[The defendants herein had heretofore filed 
a cross bill, denying invention, setting up the 
illegal reissue and extension of the patent, 
and averring that the complainant had as- 
signed his interest therein to the Massachu- 
setts Arms Company. Complainant demm*- 
red to the cross bill, and the demurrer was 
sustained. Young v. Colt, Case No. 18,155.] 

Edward N. Dickerson and Chaiies M. Kel- 
ler, for plaintiff. 

^[Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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Seth P. Staples, Francis B. Cutting and 
Robert Emmet, for defendants. 

Before NELSON, Circuit Justice, and 
BBTTS, District Judge. 

NELSON, Curcuit Justice (after holding that 
the evidence produced on the part of the de- 
fendants in no manner affected the plaintiff's 
second and third claims, and that the defend- 
ants had infi-inged those claims). The next 
question in the case is as to the validity of 
the extension made by the commissioner on 
the 10th of March, 1849. By the 18th sec- 
tion of the patent act of July 4, 1836, (5 Stat. 
124), the power to hear and determine appli- 
cations for the extension of patents was con- 
ferred upon a board composed of the secre- 
tary of state, the commissioner of patents and 
the solicitor of the treasury. That act re- 
quired public notice to be given of the appli- 
cation a certain number of days previous to 
the hearing. By the act of congress of May 
27, 1848 (9 Stat. 231), it is enacted, that "the 
power to extend patents now vested in the 
boai'd composed of the secretary of state, 
commissioner of patents and solicitor of the 
treasiu'y," "shall hereafter be vested solely in 
the commissioner of patents;" and it is fur- 
ther provided, that the said commissioner 
shall exercise the powers "upon the same 
principles and rules that have governed said 
board." 

The application for an extension of the 
patent before us was pending when the act 
of 1848 was passed, and the commissioner, 
after its passage, went on with the proceed- 
ings, as having been already properly insti- 
tuted, and completed them by granthig an ex- 
tension. The argument against its validity 
is, that the proceedings fell with the modifica- 
tion of the board by the act of 1848; and, 
therefore, that it was necessary to begin them 
anew, observing the preliminary steps neces- 
sary in such cases. The obvious answer is, 
tiiat this was not a repeal of the section 
providing for the extension of patents, and 
the enactment of a new system for the pur- 
pose; in which, case, the principle of con- 
struction contended for would have been ap- 
plicable (tr. S. V. Boisdore's Heirs, 8 How. 
[49 TJ. S.] 113), but simply a repeal of so 
much of it as related to the action of the 
secretary of state and the solicitor of the 
treasury m the matter, leaving the commis- 
sioner alone to go on in the execution of the 
duty. This is the legal as well as the com- 
mon-sense undei*standing of the change pro- 
duced by the act of 1848. The amendment 
seems guardedly worded, for the purpose of 
avoiding the great inconvenience, if not in- 
justice, that might resxilt to applicants, if the 
construction contended for by the defendants 
should prevail, namely, the necessity of re- 
newing the applications-, with sixty days' 
public notice. It, therefore, simply devolves 
upon the commissionei', after its passage, the 
whole of the duly which was previously di- 
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Tided with the secretary and the solicitor, 
and directs that he shall be goTerned by the 
same principles and rules that had govei-ned 
the board composed of the three. This, as 
we undeEstand, was the construction given to 
the act by the commissioner, and is the one 
upon which he has acted, and we "ttiinlc it is 
right and should be upheld. 

The jurisdiction of the commissioner over 
the application being established, his decision 
must be regarded as conclusive as to any in- 
formalities or iri'egularities that may have 
happened in the course of the execution of 
the duty, and cannot be the subject of exam- 
ination and review on this motion, the same 
as if the case was before us on writ of error 
or appeal. The act intended to make the 
decision of the commissioner conclusive, ex- 
cept, perhaps, in the case of fraud, which is 
an exception to the general rule. 

We are satisfied, therefore, that the plain- 
tiff is clearly entitled to an injunction against 
the defendants, enjoining them from using, 
in the manufacture of fire-arms, the arrange- 
ments embraced, in the second and third 
claims of his patent. Under the circumstan- 
ces of the case, and in view of the affidavits 
produced in opposition to the motion, we 
shall refrain from passing upon the question 
raised in regard to the first claim, nntil the 
cafee shall come up for hearing npon the 
ple;adings and proofs, when we shall be more 
fully in possession of the facts bearing upon 
that question. 

[NOTE. For another case involving this pat- 
ent, see Colt v. Massachusetts Arms Co., Case 
No. 3,030.] 



GOLT (YOUNG v.). See Case No. 18,155. 

COLTMAN (McCLOUD v.). See Case No. 8,- 
703. 

COLTON (NATIONAL BANK v.). See Case 
No. 10,034. 

COIiUMBET (FIELD v.). See Case No. 4,- 
764. 



Case No. 3,033. 

The COLUMBIA. 

[Nowhere reported; opinion not now accessi- 
ble.] 

Case 3Sro. 3,034. 

The COLUMBIA. 
[6 Ben. 398.]^ 
District CoTirt, E. D. New York. March, 1873. 
Seaman's Wages— Discharge— Double Pat. 

Seamen siiipped on a vessel in New Yorlc, for 
a voyage to Havana and back to New York. 
On the return of the vessel to New York, they 
were discharged without payment of any portion 
of their wages. There was no dispute as to 
the amount due them. Within ten days after 
their discharge, they filed a libel against the ves- 
sel to recover the wages and ten days' double 

^[Reported by Robert D. Benedict, Esq., and 
here reprinted hy permission.] 



pay, under the 3oth section of the act of June 7, 
1872 (17 Stat. 262). Held, that they were en- 
titled to recover double pay for ten days, al- 
though the suit was brought before the expira- 
tion of ten days from their discharge. 

This was an action [in admiralty] by sea- 
men to recover wages, and also ten days' 
double pay, under the 35th section of the act 
of June 7, 1872 (17 Stat. 262). 

The men shipped in New York, and signed 
articles for a voyage to Havana and back to 
New York. She arrived in New York on 
January 11, 1873, and the men were dis- 
charged on January 14th. They wei-e not 
discharged before the U. S. shipping commis- 
sioner, nor was any portion of their wages 
then paid them, and on the 22d of January 
this libel was filed. 

Goodrich & Wheeler, for libellants. 
B. F. Tracy and John J. Allen, for claim- 
ants. 

BENEDICT, District Judge. Under the 
provisions of section 35 of the act of 1872 [17 
Stat 262] the libellants in this case were en- 
titled to be paid one-fourth of their wages at 
the time of their discharge, but they were 
discharged without any payment whatever, 
and no canse is assigned for the failure to 
■pay them the amount of wages then payable; 
nor is it claimed that any dispute existed as 
to the balance then due them. Under such 
circumstances, they are also entitled to be 
paid a sum equal to tn'o days' pay for each 
day, not exceeding ten, dating from the time 
of their discharge. Failm-e, without sufficient 
cause, to pay a seaman, on his discharge, the 
portion of his wages then payable by law, 
entitles him to recover double pay for each 
day's delay thereafter. I was at first in- 
clined to the opinion that the double pay 
should stop upon the fihng of the libel, but, 
upon reflection, and after examining the prac- 
tice nnder the merchants' shipping act of 
England, of section 187, of which the 35th 
section of our act of 1872 is a copy, I incline 
to the opinion that in a case like this, when 
there is no dispute, and no reason assigned 
for the failure to pay the amount due, the 
right to double pay does not terminate by 
the commencement of an action to recover 
the wages earned. 

In some cases, at least, such as where the 
ship is about to leave the port, a seaman will 
be compelled to commence his suit without 
delay. Moreover, delay of payment by the 
owner, made after the commencement of the 
suit, without any cause, is as prejudicial to 
the seaman as delay before suit, and should 
be discouraged. It is always in the power 
of the owner, as weU after as before suit, to 
terminate the double pay by payment of the 
wages due. The practice, under the English 
act, appears to be In accordance with these 
views. See The Princess Helena, 1 Lush. 
190. 

Let a decree be entei-ed in accordance with 
this opinion. 
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Case MTo. 3,035. 

The COIiUJMBIA. 

[9 Ben. 254.]* 

District Court, E. D. New Tork. Nov., 1877. 

Damages— Loss of a Seine— Chakge of Course 

IS ESTKEMIS — LOOKODT. 

1. Where an excursion steamer, coming from 
Rockaway to New York, overtook off Coney 
Island a schooner on her return from a catch of 
menhaden and towing behind her two boats 
holding her seine, and the steamer struck one 
of the boats and carried off the seine, which ^ 
was lost: Hdd, that the steamer was liable for 
the damages. 

2. The change of course made by the sloop 
to avoid the steamer was in extremis and not a 
fault. 

[Cited in The Aurania and The Kepublic, 29 
Fed. 125; The Britannia, 3i Fed. 559.] 

3. Where a large and swift steamer without 
sufficient cause attempts to pass dangerously 
near to a sailing vessel, one of the risks the 
steamboat takes is that the man at the helm 
of the sailing vessel shall not lose his presence 
of mind, or iorm a different estimate from that 
of the steamboat pilot, as to the danger of col- 
lision. 

4. Such a steamboat is in fault for undertak- 
ing to pass a sailing vessel in a channel so 
narrow that in order to pass she must come 
within 15 feet of the sailing vessel, when by 
stopping a short time she could have passed in 
a wider channel. 

[Cited in The City of Springfield, 29 Fed. 
926; The Raritan, 32 Fed. 84S.] 

5. The necessity of a stationed lookout in the 
daytime considered. 

In admii-alty. The steamboat Columbia, 
running between New York and Rockaway 
Beach, and then on an excursion having 
about 1,500 sewing-girls fi-om New York City 
on board, overtook the schooner Ella Rob- 
bins, which was coming in to Barren Island 
with a catch of menhaden for the fish-oil 
faetoxy there, and having her seine in two 
boats towing astern. As the steamboat came 
up astern of the sloop without slackening 
speed, the master of the sloop, who at first 
held his course, fearhig to be struck, luffed 
twice; and the effect was to bring the boats 
astern of the schooner diagonally across the 
ti-ack of the steamboat. One of the boats 
was struck and broken up, the seine torn to 
pieces and carried off, and the steamboat 
went on, having cleared the stern of the 
schooner by about thirty feet This action 
was brought to recover damages for the loss 
of the seine. Upon the reference ordered, 
evidence was taken to show the probable 
amount of menhaden the schooner would 
have caught in the three days' delay that 
■was necessary to get another seine and boat, 
it being just at the height of the fishing sea- 
son. Exceptions were taken to the report 
of the commissioner, allowing the seamen 
who libelled for theu: share one-sixth of the 
catch so estimated, and overruled. 

* [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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Beebe, Wilcox & Hobbs, for libellants. 
D. & T. McMahon, for claimant. 



BENEDICT, District Judge. This is an 
action to recover of the steamboat Columbia 
the damage caused by the running over by 
that steamboat of some boats attached to the 
stern of the sloop Ella Robbins. 

The place of the accident was off Coney 
Island. The Columbia is a large passenger 
steamboat engaged in regular ti-ips between 
New York and Rockaway beach, and was 
at the time of her collision on her way to 
New York. The Ella Robbins is a fishing 
sloop that was retm-ning from fishing at 
Rockaway shoals, having in -tow her fishing 
boats with the net in them. The "purse" 
boat was next to the sloop, and the "mate" 
boat astern. The net was partly in one 
boat and partly in the other. The distance 
from the stern of the sloop to the stern of 
the mate boat as they were towing was about 
fifty feet The steamboat and sloop were 
bound in the same direction, the sloop being 
ahead sailing close hauled at a speed of some 
five miles an hour, with the wind noiih-west 
The ordinary speed of the Columbia is some 
eighteen or twenty miles an hour. When 
under one bell she goes about ten miles an 
hour with wind and tide such as it was on 
this occasion. The weather was fair and 
there were no other vessels near enough to 
obstruct the navigation of the steamboat or 
the sloop. 

While the Columbia was passing along by 
Coney Island on a west course she came 
up with the sloop ahead, and in passing her 
ran over the fishing boats attached to the 
sloop's stern, destroying one, injuring the 
other, and carrying off the net upon her 
bow, which is the injury here complained of. 
The theory of the defence is that where 
the Columbia overtook the sloop the water 
is shoal for such a steamboat and she was 
for that reason running nnder one bell. That 
moreover she was in a sort of channel or 
gut not over 125 feet wide, in which it was 
necessaiy for her safety that she should keep, 
to enable her to pass in safety an obstruction 
in the channel caused by a wreck, simk 
where the room on either side of the ob- 
struction was not over 200 feet, and which 
she was approaching. That she intended to 
pass to southward of the obstmction and to 
southward of the sloop, and would have 
done so in safety had the sloop held hei" 
course; but the sloop, instead of holding her 
course, first luffed, then bore away, then 
luffed again and finally bore away a second 
time just under the bows of the Columbia, 
thereby drawing her boats directly ahead of 
the Columbia and so causing then- destruc- 
tion. The statement of those on the sloop 
is that they held their course without any 
variation whatever, and that the Columbia 
came up directly astern imtil close upon 
them, when she passed to the northward of 
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lliem at a short distance, and in sheering to 
pass ran over the boats. 

The evidence discloses many contradic- 
tions. Five witnesses from the sloop testify- 
that Eo change of the course of that vessel 
occurred, while two witnesses from the 
steamboat are equally positive that the sloop 
changed her course as averred in the answer. 
As to the change of coxirse by luffing, the 
pilot of the steamboat exaggerates into a 
change of course what is described by a 
passenger on the Columbia, called in her 
behalf, as no more than keeping up close to 
the wind, not amounting to a change of 
course and not calculated to mislead the 
steamboat or in any way to embarrass her 
in hei* movements. 

As to the bearing away, several from the 
sloop say that the sloop went off some three 
points when the Columbia caught the boats 
fastened to her stern. Upon this point, there- 
fore, the only difference between the wit- 
nesses is as to when it occurred. Those 
from the Columbia say it was before she 
came up to the sloop, and caused the col- 
lision. Those from the sloop say it was after 
the boats had strucli, and was caused by 
the collision. I incline to the opinion that 
the sloop was allowed to fall off before the 
boats struck. The conceded fact that the 
stern of the Columbia passed between the 
pm*se boat and the mate boat, tends strong- 
ly to confirm this conclusion, and the fact 
is more consistent with the probabilities. 
But I do not agree with the conclusion 
drawn by the claimant that if the sloop 
fell off, she alone is responsible for the col- 
lision, for the reason that this movement of 
the sloop was caused by the too near ap- 
proach of the steamer. The passenger called 
in behalf of the steamer says that the course 
taken by the Columbia would not have car- 
ried her more then ten or fifteen feet from 
the sloop to port. Under such circumstances 
it would not be very surprising if those on 
the sloop, seeing a steamer of the size of 
the Columbia approaching so near, and com- 
ing almost directly for them, should, at the 
last moment, attempt some movement to get 
out of her way. When such a steamer, with- 
out sufficient cause, attempts to pass dan- 
gerously near to a sailing vessel, one of the 
risks the steamboat takes is that the man at 
the wheel of the sailing vessel shall not lose 
his presence of mind, or form a different es- 
timate from that of the steamboat pilot as 
to the danger of collision. This sloop, there- 
fore, cannot be held to be in fault for keep- 
ing away at the moment of collision, al- 
though the result shows that if she had not 
done so the steamboat would have just 
cleared her. The fault that caused the col- 
lision was that of the pilot of the steam- 
boat in attempting to pass so close to the 
sloop. 

An effort has been made to show that it was 
impossible for the steamboat with safety to 
herself and her large cargo of passengers to 



give the sloop a wider berth at the particular 
place where the steamboat came up to her. 
I must confess that I am not entirely satis- 
fied that the experienced pilot of the Colum- 
bia does not exaggerate the narrowness of 
the channel as he does the luffs of the sloop. 
But if it be true that at the place where 
this sloop was when the Columbia approach- 
ed her there was no room for him to pass at 
a greater distance than ten or fifteen feet, 
then it was the duty of the steamboat to 
stop and allow the sloop to reach a place 
where there was more room, before attempt- 
ing to pass her. That the Columbia could 
have stopped a little sooner than she says 
she did is not to be denied, and as the nar- 
row place her pilot speaks of is not claimed 
to have extended any considerable distance, 
a safe passage would have been secured with 
but little delay. Upon her own showing, 
therefore, the Columbia is in fault for at- 
tempting to pass the sailing vessel as she 
did. 

I add a word upon the subject of lookout, al- 
though unnecessary for the determination of 
this case, because it is clear that this colli- 
sion was not caused by the absence of a 
lookout upon the bow of the steamboat. 

The propriety of having a lookout in the 
daytime under some ch'cumstances has been 
adverted to in several adjudged cases. In 
the case of The Young America [Case No. 
18,179], the collision occurred about noon. 
The court says, "There was no lookout on 
duty and the master was acting as wheels- 
man. These are positive faults." In the 
case of The Marcia Tribon [Case No. 9,062], 
the collision occurred about noon, and Judge 
Sprague says, "If a proper lookout had been 
kept, which is always requisite in going out 
of a harbor where other vessels are generally 
lying at anchor, the collision ought to have 
been avoided." In the case of The A. G. 
Brooks [Id. 98], the collision occurred about 
4 o'clock p. m., and Judge Lowell says, "the 
very fact of want of a lookout is evidence 
against the brig until it is shown that no 
harm came fx*om the neglect." 

It cannot therefore be claimed that a sta- 
tioned lookout can be dispensed with in the 
daytime under all circumstances. 

In the present case— in which, by the way, 
the sworn answer avers that the Columbia 
had a lookout stationed— I do not say that 
the having of such a lookout on the Colum- 
bia was so necessary a precaution that the 
failure to have a lookout renders her liable, 
for it is entirely clear that good judgment 
and caution in the pilot-house would have 
prevented the occurrence of this collision 
without aid from a lookout forward, and, as 
before stated, I hold the Columbia liable be- 
cause of the error of her pilot in running un- 
necessarily close to the sloop. 

But the case has forcibly reminded me of 
the remark made by Judge Betts— that most 
experienced man in cases of this description 
—in determining a collision case, that one 
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of the advantages of having a stationed look- 
out was, that a lookout properly stationed, 
"who is in no way responsible for any action 
taken in the pilot-house, is likely to be not 
only able but willing to testify to everything 
that may occur in connection with the acci- 
dent The remark is illustrated by this case. 
The Columbia had no stationed lookout, but 
the necessity of having some one forward 
who saw the accident and could testify in- 
telligently as to what occm:red was felt as 
soon as this action was brought; and by 
good fortune a person was found of mari- 
time experience who happened to be for- 
ward, and who was watching the courses of 
the two vessels. The testimony of this vol- 
unteer lookout, although not suflScient to 
exonerate the Columbia, has fm'nished con- 
ti'olling evidence as to the facts, and caused 
the case to turn rather upon a question of 
law than of fact. If the owners of steam 
vessels were in all cases able to furnish such 
a witness so stationed, mistakes in decid- 
ing as to the facts would rarely occur. 

Let a decree be entered in favor of the 
libellant, with an order of reference to as- 
certain the amount. 



Case ]Sro. 8,036. 

The COLUMBIA. 

[13 Blatehf. 521.]^ 

Circuit Court, E. D. New York. Aug. 16, 18T6. 

Collision— Laches— SuBOBDiSATioN of Claim. 

A eoHision between a schooner and a steamer 
occurred iu July, ISGS, whereby the schooner 
and her cargo sank and were totally lost. The 
steamer carried the master and crew of the 
schooner to New York. The libel was verified 
in July, 1870, but was not filed until February, 
1873. Iu January, 1872, a mortgage on the 
steamer and three other vessels was executed, 
payable two years after date. It did not ap- 
pear that any part of it had been paid. No ex- 
cuse was shown for the delay in bringing the 
suit: Hdfl, that the collision claim must, on ac- 
count of its staleness, be postponed to the mort- 
gage. 

[Cited in Fitzserald v. The EC. A. Richmond, 
Case No. 4,839; The Bristol, 11 Fed. 163; 
The Martiuo Uilento, 22 Fed. 861.] 

In admiralty. 

Beebe, Wilcox &> Hobbs, for libellants. 
John J. Allen, for mortgagee. 
Tracy & Catlin, for vessel. 

HUNT, Circuit Justice. On the night of 
July 2d, 1868, the steamship Columbia ran 
into and sank the schooner Tabitha S. Greer, 
the said schooner with her cargo, and all the 
property on board, becoming an immediate 
and total loss. Said loss occurred without 
the fault of those on board of the schooner, 
but by the fault and negligence of those in 
charge of the steamship, to wit, in going at 
the speed of eight miles an hour in a dense 
fog, and in not hearing the fog-horn which 

^ [Reported by Hon. Samuel Blatchford, Dis- 
trict J'udge, and here reprinted by permission.] 



was kept constantly sounded by the schoon- 
er. The libel was filed on the 4th of Feb- 
ruary, 1873. It purports to have been veri- 
fied on the 15th of July, 1870. No reason is 
shown why it was not filed at an earlier day. 
On the 20th of January, 1872, the owners of 
the Columbia executed a mortgage for $250,- 
000 upon that and three other vessels, to My- 
ers and others, which mortgage was, on the 
22d of the same month, assigned to the re- 
spondent Butterfield, and is now held by- 
him. The mortgage was payable in two. 
years from its date, and there is no evidence- 
that any part of the same has been paid. 
At the time of the collision, the Columbia 
was on her way to New York, and she im- 
mediately proceeded to that port and landed 
the captain of the Greer and his crew at the 
quarantine near New York. The schooner 
was on her way from a port on the North, 
river to the Delaware capes. 

The libel was dismissed by the district^ 
court on the ground that the claim made by- 
it was stale. The collision occurred on the- 
2d of July, 1868. The libel was not filed un- 
til February 4th, 1873, nearly five years aft-^ 
er the accident There is no reason shownj 
in the evidence, for this delay, and no proof 
is given of the reason for the lapse of nearly 
three years between the time of verifying 
the libel and the time of filing it The- 
steamer was in New York immediately aft- 
erwards, as was the master of the schooner. 
The schooner sailed from Stony Point North 
river, where, or near by, we may well sup- 
pose that her owners lived. There is no ev-- 
idence that the steamer was not repeatedly 
and regularly in New York on her return 
trips, and the documents showing the trans-. 
actions in New York and New Jersey afford 
ground to suppose that those interested in 
her lived in one or both of those states,. 
These circumstances, unexplained, show an 
unwarranted delay in the proceedings to en- 
force the lien against the steamer arising out 
of the collision. In the mean time, before 
the libel was filed, the mortgage for $2o0,00a 
was put upon four vessels, of which the Co- 
lumbia was one, and was assigned to Butter- 
field. So far as we know, this debt exists to 
its full amount and it must take precedence, 
of the collision lien. If this debt has been 
collected from other sources, or if it should 
be collected from the other vessels in pref- 
erence to the Columbia, it rests upon the par* 
ty so alleging to produce the evidence and 
to take the proper measures to adjust his eq-. 
uities. The present case does not present 
any evidence on the subject. All we here 
know is, that, as to Butterfield, the claim is. 
stale, and must be postponed to his mort- 
gage. Griswold v. The Nevada [Case No. 5,- 
839]; The Dubuque [Case No. 4,110]; Th& 
Key City, 14 Wall. [81 U. S.] 653. 

As to the owners of the vessel, no defence 
of staleness is set up by them, nor do I see 
any reason why the claim should not be en- 
forced as to them. They defend upon the 
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merits only. The merits are against them, 
and, as to them, the claim is a good one, and 
should be allowed. The decree of the dis- 
trict com-t is affirmed, subject to the modifi- 
cations above set forth. Let a decree be en- 
tered accordingly. 



Case 3Sro. 3,037. 

Ex parte COLTXMBIAN INS. CO. 

In re L. A. SUHETTB. 

[2 Lowell, 5.]' 

District Court, D. Massachusetts. March, ISTL 

Proof of Debt agaixst Baskeopt G-aknishbe. 

1. A. was sued; and B., who owed him a 
debt, was summoned as his trustee (or gar- 
nishee), and defaulted, and afterwards went in- 
to bankruptcy, and A. proved the debt. Aft- 
erwards the attaching creditors obtained judg- 
ment and issued execution against A., and 
against his funds in the hands, of B., and made 
demand on B, and on his assignees in bankrupt- 
cy to pay them the debt towards the satisfac- 
tion of the execution, which was refused. They 
then proved the supposed amount of the debt 
owed by B. to A. against B.'s estate in bank- 
ruptcy. Held, they had no provable debt, and 
were not creditors of B. at the date of the 
bankruptcy. 

2. Whether the lien which they held upon 
the debt by virtue of their attachment was ab- 
solutely dissolved, or might have been availed 
of in some way by applying to the equitable 
powers of the court, ctuaere? - 

3. TThether the first judgment alone, before 
scire facias brought, would have made them 
creditors of B., if recovered before the bank- 
ruptcy, quaere? 

LOWELL, District Judge. The receivers 
of the Columbian Insurance Company, a cor- 
poration established in the state of New 
York, petitioned the court for the dividend 
which had been declared upon the debt 
proved by them. The assignees, in their an- 
swer, set up that the debt ought not to have 
been proved, and pray that it may be ex- 
punged. The assignees should have moved 
to expunge as soon as they discovered that 
the debt was proved. It is no answer to a 
demand for the dividend that the debt was 
improperly allowed. But as all the facts 
have been brought to my notice, and the case 
has been argued, I may treat the answer as 
a motion to stay the dividend until the as- 
signees can have the question properly passed 
upon. 

Surette owed the insurance company a 
large stun of money for premium notes over- 
due; and before his bankruptcy the company 
was sued in the superior court at Boston by 
John S. Hall & Co., and Surette was sum- 
moned as tnistee. He entered no appear- 
ance, and was defaulted; but the receivers 
of the company came in, and claimed the 
funds, on the groimd that the proceedings in 
New York to dissolve the corporation took 
precedence of the attachment in Massachu- 

^ [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 



setts. This point having been decided 
against them in one of the cases involving 
the same considerations, they withdrew their 
claim, and Surette was charged as trustee of 
the company, and judgment was obtained 
against the company and against their fimds 
in the hands of Surette; but this was some 
months after the bankruptcy. Upon the exe- 
cution, demand was duly made upon Sm-ette 
and upon his assignees in bankruptcy to pay 
the debt to the judgment creditors. After 
this, John S. Hall & Co., the judgment credit- 
ors, proved against Surette's estate here the 
supposed amount of his debt to the companj. 
The latter, acting by the receivers, had 
proved the same debt long before that time; 
so that this debt has been twice proved. 

According to the decision of the supremo 
judicial com't in Pingree v. Hudson R. Ins. 
Co., 10 Gray, 170, Surette might plead his 
discharge, if he obtained it, as a bar to the 
suit as against Mm; and the reasoning of 
the court is, that the bankruptcy works a 
virtual release of the attachment, and author- 
izes the creditor whose debt has been at- 
tached to prove in bankruptcy, notv\'ithstand- 
ing the trustee process. It follows that th«j. 
receivers had the right of proof, and must 
hold the dividend. I see no other result 
which can ,be worked out in this case. The 
attaching creditors had no debt against Su- 
rette which they could prove at the time of 
the bankruptcy; and, though they have ob- 
tained a judgment since, yet that cannot re- 
late back, because it was not foimded on a 
provable debt AH that HaU & Co. had at 
the date of the bankruptcy was a lien upon 
the debt which Surette owed to the insur- 
ance company; but there is no decision or 
principle of law by which they had, as mat- 
ter of right, the power to prove the debt in 
the name of the company. It may be that the 
bankrupt court could work out an equitable 
remedy if applied to in time; or perhaps the 
state court isx which the attachment was 
pending might do so,— a remedy, I mean, by 
which the lien should be preserved and ap- 
plied to any dividend that might be paid up- 
on the debt. No application was made to 
either court, and both parties stand on their 
legal rights. 

I cannot hold that a judgment creditor ob- 
taining his judgment, and making demand 
on the garnishee long after the bankruptcy, 
has a debt provable ex parte against the gar- 
nishee's estate in bankruptcy. It is doubtful 
whether he would have had such a debt, even 
if the judgment had been entered up before 
bankruptcy, because his nest step is scire 
facias, to ascertain the amount for which the 
garnishee shall be his debtor; the first judg- 
ment merely being that the latter holds 
something which, upon due demand, he must 
pay over to the judgment a*editor. After de- 
mand, he might, perhaps, be considered a 
debtor for an amount which the bankrupt 
court would be capable of liquidating. 

In this case, reserving my opinion whether 
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an equitable remedy could ever be worked 
out, and in what mode, I bold that the proof 
made by the receivers must stand, and that of 
Hall & Co. must be expunged. 



COLUMBIAN IXS. CO. (CATLETT v.). See 
Case No. 2,514. 

COLUMBIAN IXS. CO. (DONNBLL v.). See 
Case No. 3,9S7. 

COLUMBLi^N ENS. CO. (G-ARDNER v.). See 
Cases Nos. 5,224 and 5,225. 

COLUMBIAN INS. CO. (SANDERSON v.). 
See Case No. 12,298. 

COLUMBIAN INS. CO. (STUART v.). See 
Case No. 13,554. 

COLUMBIAN INS. CO. (UNITED STATES 
v.). See Case No. 14,840. 

COLUJIBIAN INS. CO. fV^OWELL v.). See 
Case No. 17,019. 

COLUMBIAN INS. CO. (WEST v.). See Case 
No. 17,421. 



Case ITo. 3,038. 

COLUMBIAN INS. CO. OP ALEXANDRIA 
V. ASHBY. 

Circuit Court, District of Columbia. 

[Nowhere reported; opinion not now accessi- 
ble. For decisions of the supreme court on ap- 
peal in this case, see Columbian Ins. Co. v. Ash- 
by. 4 Pet. (29 U. S.) 139, 13 Pet. (.38 U. S.) 
331.] 



Case ITo. 3,039. 

In re COLUMBIAN METAL WORKS. 

[3 N. B. R. 75 (Quarto, 18).] ^ 

District Court, S. D. New York. June 16, 1861. 

Baijkruptcy— Sale op Excumbeued Assets. 

1. The bankruptcy court has full power to or- 
der the sale of encumbered assets in such man- 
ner as it chooses to direct. 

[Cited in Giveen v. Smith, Case No. 5,467; 
Re Brlnkman, Id. 1,884; Sutherland v. 
Lake Superior Ship Canal, Railroad & Iron 
Co., Id. 13,643.] 

2, Where assignee had commenced suit in 
the United States district court against lien- 
holders, the bankruptcy court ordered the sale 
jointly by the assignee and the referee, of cer- 
tain mortgaged property, and the deposit of 
proceeds in the treasury of the court to await 
the determination of the suit against the said 
lien-liolders. 

BLATCHFORD, Disti'ict Judge. In so far 
as Strauss, Bianchi & Co. have a lien by 
mortgage, judgment, or decree, on any real 
or personal property of the bankrupts, there 
can be no doubt of the power of this court, 
under the 20th section of the bankruptcy 
act [of 1807 (14 Stat. 526)], to sell such prop- 
erty in such manner as it chooses to direct. 
The property has passed to the assignee in 
bankruptcy, subject, at most, to the lien. 

* [Reprinted by pei*mission.] 
6FED.CAS.— 12 
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In view of the suit instituted in this court 
by the assignee in bankruptcy, against 
Sti'auss, Bianchi & Co., I think that the pro- 
ceeds of any sale on the judgment or de- 
cree recovered on the mortgage, ought not 
to be allowed to be applied thereon until 
the determination of the suit. At the same 
time the property claimed to be covered by 
the mortgage, and embraced in the judg- 
ment or decree of foreclosvu'e, ought to be 
sold at once, in such manner as to produce 
the largest possible amount, for the benefit 
of whoever may be entitled to it. To that 
end, an order will be entered, permitting 
and directing the sale at auction, by the ref- 
eree and the assignee in banki*uptcy, jointly, 
of so much of the property of the bankrupts 
as is claimed by Strauss, Bianchi & Co. to 
be covered by the mortgage and embraced 
in the judgment or decree; so much thereof 
as is claimed by the assignee in bankruptcy 
not to be covered by the mortgage or em- 
braced in the judgment or decree, by the 
terms thereof, to be sold separately from 
the residue, and a separate report of the sale 
price thereof to be made. The. letters pat- 
ent, owned by the bankrupts, and claimed to 
be pledged to Sti'auss, Bianchi & Co., to se- 
cure the debt due to them, will, under the 
authority of the said 20th section, be sold 
jointly by the assignee in bauki-uptcy and by 
Strauss, Bianchi & Co., at auction, at the 
same time and place, and a separate report 
will be made of the sale price thereof: pro- 
vision will be made for assignment of the 
letters patent by the vendors. The net pro- 
ceeds of the above-named sales will be 
brought into this com't, with a view to their 
being deposited on interest in the United 
States Ti'ust Company, to await the deter- 
mination of the said suit against Strauss, 
Bianchi &. Co. The deductions to arrive at 
net proceeds will not include the fees of the 
referee or of the assignee for their services, 
or any expenses, fees, or costs, except those 
properly attending the sales; namely, print- 
ing, advertising and auctioneer's fees, and 
minor disbm-sements, to be enumerated by 
items in the report of sale. The fees of the 
referee and assignee will be adjusted after- 
wards by this court on proper application. 
The assignee will also sell at auction, at the 
same time and place, all property now in his 
possession, on the premises formerly occu- 
pied by the banla-upts, which is not em- 
braced in the other sales above authorized 
and dkected. The details of the necessary 
order, if not agreed to by the parties, will 
be presented for settlement. The injunction 
heretofore issued will be modified by the 
order, in so far as may be necessary to allow 
the foregoing sales to be rnade.^ 

=In re Stewart [5 Abb. Pr. (N. S.) 68]; In re 
Barrow [Case No. 1,057] ; In re McClellan [Id. 
S,G94] ; In re Alabama & F. R. R.. 1 N. B. R. 
100; In re Salmons [Case No. 12,268]: Foster v. 
Ames [Id. 4,965]; In re Rhodes [Id. 11,746], 
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Case No. 3,040. 

The COLUMBO. 

[3 Blatchf. 521; * 35 Hunt, Mer. Mag. 449; 19 
Law Eep. 376; 13 Leg. Int. 361.] 

Circuit Court, S. D. New York. Sept. 15, 1856.= 

Bill of Ladixo — Proof op Execution — "Good 
Okder and Condition" — "Weight axd Con- 
tents Unknown"— Burden op Pkoof — Visible 
Damage. 

1. The proper mode of proving the execution 
of a bill of lading, considered. 

2. Where a bill of lading acknowledged the re- 
ceipt, in good order and condition, of casks con- 
taining bristles, which were covered with mat- 
ting, and well secured by cords around the body 
and ends, and engaged to deliver them in like 
good order and condition to the consignees, and 
also contained the clause, "weight and contents 
unknown:" Ueid, that there was no admission 
by the master, in the bill of lading, as to the 
condition of the goods, beyond that visible to the 
eye, or apparent from handling the casks or 
their outside protection. 

[Cited in The Olbers, Case No. 10,477; The 
California, Id. 2,314; Vaughan v. Six 
Hundred and Thirty Casks of Sherry Wine, 
Id. 16,900; The Vincenzo T., Id. 16,948.] 

3. When a question arises as to the condition 
of the contents of such casks, in a case where 
such a clause is found in the bill of lading, the 
burden rests on the shipper, in the first instance, 
to prove the condition of the goods at the time 
of shipment; and, in the absence of such proof, 
the carrier is not properly chargeable for the 
condition of such contents. 

4. If the external covering of the goods is 
damaged when they are delivered, so as to ac- 
count for an injury to the contents, the evi- 
dence may be dispensed with, the admission in 
the bill of lading being prima facie sufficient. 

[Appeal from the district court of the Unit- 
ed States for the southern disti-ict of New 
York.] 

In admiralty. This was a libel in rem, filed 
in the district coui't, against the bark Colum- 
bo, to recover damages for injury to one of 
thirteen casks of bristles, shipped by that 
vessel from Hamburg to New York. The 
libel averred that the goods were shipped un- 
der a bill of lading! by which the master 
acknowledged the receipt of the goods on 
board of the vessel in good order and condi- 
tion, and engaged to deliver them in like good 
order and condition to the consignees. The 
answer denied the allegations of the libel. 
After a decree in the district court in favor 
of the libeUants [Case No. 3,910a], the claim- 
ants appealed to this court. 

AJanson Nash, for libeUants. 
Charles Bonohue, for claimants. 

NELSON, Circuit Justice. The casks con- 
taining the bristles in this case were' slightly 
made, in the form of barrels or hogsheads, 
covered with matting, and well secured by 
cords around the body and ends. The cart- 
man who carried the goods fi-om the ship, 

^ [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 

* Reversing Dill v. The Columbo, Case No. 
3,910a. 



went into the hold of the vessel, to assist in 
taking them out, and, when he pressed his 
foot upon the cask in question, he discovered 
it was broken. It did not appear to be in- 
jm-ed tiU he put his foot on it, and it could 
have been raised from the ship without dis- 
covering the break. It was found broken 
at the bilge, when the matting was removed, 
after it was delivered at the store. 

The bill of lading was not proved, either in 
the court below or in this court, and I en- 
tertain strong doubts if it should be regarded 
as a part of the case. The clerk who testi- 
files that it was received in a letter fi-om the 
shippers at Hamburg to Hie consignees at 
this port, speaks only from hearsay, and not 
of his own knowledge; and, even if he did, 
his evidence can hardly be regarded as proof 
of its execution by the master. The delivery 
of the goods by the master to the consignees 
named in it, may raise an implication in fa- 
vor of the genuineness of the instrument. 
But the evidence is very loose, and it might 
lead to abuse if such evidence were to be al- 
lowed as generally satisfactory. I do not 
mean, however, to put my opinion upon this 
part of the case. 

The bill of lading produced contains the 
clause, "weight and contents unknown." 
When the matting and ropes were removed, 
the bristles in the cask were #oimd to be very 
much deranged, and the bunches were bro- 
ken and in confusion, so as to make it diflS.- 
cult to assort them. Now, as I understand 
the effect of this clause in the biU of lading, 
there is no admission by the master as to the 
condition of the goods, beyond that visible 
to the eye, or apparent from handling the 
casks or boxes, or then* outside protection, 
whatever it may be. If the clause does not 
mean this, I am not aware that any effect 
can be given to it. Clark v. Barnwell, 12 
How. [53 U S.] 272. 

It is observed by Mr. Abbott (Abb. Shipp. 
216), that "if there is any dispute about the 
quantity or condition of the goods, or if the 
contents of casks or bales are unknown, the 
words of the bill of lading should be varied 
accordingly." As far as my experience goes, 
I think this effect of the clause is in accord- 
ance with the general understanding of those 
concerned in the carrying of goods— shippers 
and owners. When, therefore, a question 
arises as to the condition of the contents of 
casks or bales, in a ease where this clause is 
inserted in the biU of lading, the burden 
rests tipon the shipper, in the first instance, 
to prove the condition of the goods at the 
time of shipment; and I remember several 
cases before me in which commissions were 
executed on his behalf abroad, and an elab- 
orate inquiry made for the purpose of estab- 
lishing the fact. If the external covei'ing of 
the goods is damaged when they are de- 
livered, so as to account for an injury to the 
contents, then the evidence may be dispensed 
with. The admission in the biU of lading 
would then be prima facie sufficient 
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It was said, on. the argument, that the ex- 
ternal covering or protection, in this case, 
was damaged, and that if it was in that con- 
dition at the time the goods were shipped, 
the master must have kaown it, or at least 
is chargeable with Imowledge of it But I 
am not satisfied that this is a just or reasona- 
ble conclusion from the evidence. The cart- 
man states that the cask was apparently ex- 
ternally uninjured, and that it might have 
been raised from the hold without discover- 
ing the break; and, if so, it might have been 
stowed there without discovering the fact. 
Indeed, it appears, from the evidence, that 
the covering of the cask with the mat, well 
secured with cords both around the body and 
ends, would prevent any discovery of the 
break, unless there was some special exam- 
ination. It seems to me, therefore, that the 
case is one in which effect should be given 
to the clause in question, and in which the 
burden lay upon the libeUants to prove the 
condition of the contents at the time the 
goods were delivered on board of the ship; 
and that, in the absence of such proof, the 
carrier is not properly chargeable for the 
condition of the contents. It would be very 
unjust to charge him, if they were delivered 
to the consignee in the condition in which 
they were received on the ship; and, for 
aught that is stipulated in the bill of lading, 
I think they were. The decree m;ist be re- 
versed, with costs. 



The COLTJMBO v. DILL. See Case No. 3,- 
040. 



Case ]Sro. 3,041. 

The COLUMBUS. 

[1 Abb. Adm. 37.]^ 

District Court, S. D. New Torlc. July, 1847. 

Objectio:! to Commissxoner's Report — Sale op 
Cargo— Separation* of Goods. 

1. An objection to the regularity of a com- 
missioner's report cannot be brought forward by 
exception to the report; but should be raised 
by motion founded upon the irregularity. 

2. An exception to a commissioner's report 
draws in question only the reasons upon which 
the report is founded. 

[Cited in The Rhode Island, Case No. 11,743; 
The E. C. Scranton, Id. 4,272.] 

3. A cargo of goods, being in part damaged 
and in part sound, was sold at auction by the 
consignees, without separation of the sound 
from the unsound. Seld, that it was the duty 
of the master, not of the consignees, to make 
such separation, if requisite to obtain a favor- 
able sale; and that the want of it did not 
prevent IJie consignees from relying upon the 
auction price as showing the value of the goods 
as damaged. 

4. How far sales at auction are sanctioned in 
such cases. 

[Cited in Crosby v. Grinnell, Case No. 3,422.] 

In admiralty. This was a libel in rem by 
Gustavus Loenig and Chai-les Schneider 

^ [Reported by Abbott Brothers.] 



against the bark Columbus, to recover dam- 
ages for injuries received by goods shipped 
on board the bark to the libellants as con- 
signees. 

A large quantity of corks, amounting to 
nearly ten thousand gross, were shipped at 
Bordeaux, on board the Columbus, consigned 
to the libellants, at the port of New York. 
The usual bill of lading was signed by the 
master. As is usual with such goods, the 
corks were packed by the consignees in smaE 
packages, called pockets, containing about 
fifty gross of corks each, and these pockets 
were again packed in bales, ia a stouter cov- 
ering. For convenience of stowage, the mas- 
ter of the vessel cut open , the bales, and, 
talcing out the pockets, stowed them in the 
hold. In consequence of this, a large por- 
tion of the corks were found, upon unlad- 
ing, to be- much damaged by wetting, &c. 
They were taken into the libellants' ware- 
house; and, after some negotiation with the 
master of the vessel respecting the liability 
of the vessel for the loss, they wei-e sent by 
the libellants, with the assent of the master, 
to auction, and sold as damaged. The libel- 
lants then instituted this action to recover for 
the injury. 

The cause having been referred to a com- 
missioner, to report the amount of libellants' 
damages, he made his report, dated April 5, 
1847, estimating those damages at $232. 

The cause now came before the court upon 
exceptions taken to the report by both libel- 
lants and claimants. The grounds of these 
exceptions suf&ciently appear in the opinion. 

Francis B. Cutting, for libellants. 
E. C, Benedict, for claimants. 

BETTS, District Judge. The claimants 
•t-ake two exceptions to the report of the com- 
missioner in this case, dated April 5, 1847, 
and they have set the cause down for hear- 
ing upon those exceptions. 

The libellants also except to the report up- 
on tlie ground that the commissioner had al- 
ready on March 29, 1847, made and filed his 
report in the cause, a copy of which duly cer- 
tified by the clerk, had been delivered to 
them; and that the subsequent report made 
April 6, was unauthorized and void. They 
have set this exception down for hearing. 

In respect to the latter exception, it is 
clear that the regularity or irregularity of thii 
report of April 5 cannot be determined in 
this manner. An exception to a commission- 
er's report goes to the merits of his decision, 
and reaches no fm-ther than to bring before 
the court for consideration, the adequacy of 
the grounds in law or facl^ upon which the 
report is founded. 

For the purposes of such investigation, the 
report must be assumed to have been made 
within the scope of tiie order of reference. 
An exceptive allegation to a proceeding in 
a cause has, in the civil law, the character 
of a plea (Wood, Civ. Law, bk. 4, c B; 2 
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Browne, Ciy. & Adm. Law, 3G1, 362; Betts, 
Adm. Pr. 48), and cannot properly be em- 
ployed in the admiralty practice to determine 
the regularity of the acts of an officer of the 
comrt, not incorporated in and constituting a 
substantive part of the proceeding excepted 
to (Betts, Adm. Pr. 38). 

The objection raised by the libellants, be- 
ing extraneous to the merits of the case, 
should have been brought forward by motion 
founded upon the alleged irregularity. Up- 
on such motion the facts upon both sides 
would be brought out, and tlie court would 
be enabled to determine whether the fact 
was as the exception charged, or was un- 
justifiable or injurious. 

The exception taken by the libellants must 
be overruled, because it does not, as I vmder- 
stand it, touch the matter reported upon by 
the commissioner. 

Olie first exception taken by the claimants 
is to the allowance of ?232 by the commis- 
sioner as the amount of damages sustained 
by the libellants. It is m-ged that the proofs 
do not warrant an allowance for the injm'y 
the corks received on shipboard, or during 
their transportation, exceeding one cent and 
a half the gross; at which rate the amount 
would be less than $150. 

A witness, experienced in the trade, gave it 
as his opinion that the corks could have been 
picked over by hand, before the sale, and the 
damaged ones separated from the sound, at 
an expense of about one cent per gross. If 
this course hadj, been pursued, the corks 
would doubtless have sold to better ad- 
vantage, and the loss sustained have been, 
considerably reduced. It appears, on the evi- 
dence, that this would have been a tedious 
and troublesome process, and I do not think 
it devolved upon the libellants to assume the 
hazard or cost of the undertaking. It was 
the duty of the master if of any one, to sep- 
arate the sound from the unsound, and de- 
liver to the libellants that portion of the 
cargo which was sound, and compensate 
them for that which was deficient or deterio- 
rated. In default of his so doing, the vessel 
must make good the damages ascertained by 
the testimony of competent witnesses, or de- 
termined by an actual sale of the merchan- 
dise. 

Sale by anction is in the great marts of 
commerce so commonly resorted to by mer- 
chants to ascertain the value of deteriorated 
merchandise, that it may almost amount to 
an usage of trade. It furnishes, cheaply and 
promptly, all the accm*aey which can be 
expected in any known measure of damages, 
and it is peculiarly fitting, in cases of this 
character, that the court should sanction and 
sustain it as the method best adapted to pro- 
tect the interests of all parties concerned. 

The present case, however, does not afford 
an occasion rendering it necessary to pro- 
nounce upon the sufficiency in law of the pub- 
lic sale to determine the value of these goods 
after the injury "was received, because the 



witnesses who- appraised the corks in thoh* 
damaged condition, testified tliat they consid- 
ered the prices brought at the auction sale 
to have been fully equal to their value. That 
value would show not only that the deficiency 
or damage was equal to ?232, but, as I un- 
derstand the evidence, that it may probably 
have considerably exceeded that sum. 

The first exception of the claimants is ac- 
cordingly overruled. 

The second of the claimants' exceptions re- 
lates to the form of the report, and does not 
appear to have any practical beai'ing ot ef- 
fect, or to be entitled to weight. 

The exceptions upon both sides are accord- 
ingly disallowed, without costs to either 
pai"ty. 

The case- came before the court again in Jan- 
uary, 1S4S, upon exceptions to a further re- 
port of the commissioner, when the effect of 
the sale by auction, in fixing the value of the 
goods in their damaged state, was further dis- 
cussed. See the report of the case [Case No. 
3,042], 



Case Ho. 3,04S. 

The COLUaiBUS. 

[1 Abb. Adm. 97.] * 

District Court, S. B. New York. Jan., 1848. 

Isjuur OF Cargo— AscEKTAiifciEiiT op Damage. 

Where goods were damaged during trans- 
portation on board ship, and were received by 
consignees upon an understanding that the de- 
preciation was to be made good to them, and 
they were sold by auction by the consignees, but 
Tvith the assent of the master,— Ae/tZ, that for 
the purpose of making adjustment of the 
amount due from the vessel for the injury, the 
sum realized at the sale should be regarded as 
the value of the goods in their damaged state. 

[Cited in Magdeburg General Ins. Co. v. 
Paulson, 29 Fed. 533.] 

In admiralty. This was a libel in rem by 
Gustavus Loenig and Charles Schneider 
against the bark Columbus, to recover dam- 
ages for injuries received by goods shipped 
on board the bark to the libellants, as con- 
signees. The facts of the case are stated in 
the report of the proceedings had upon ex- 
ceptions heretofore taken to a commission- 
er's report [Case No. 3,041.] After the de- 
cision disallowing those exceptions, an order 
was entered in July, 1847, referring the 
cause back to the commissioner to re-exam- 
ine and state the account between the par- 
ties. He reported a balance due to the libel- 
lants of §267.51. The cause again came up 
upon exceptions to this further report of the 
commissioner. There was an exception up- 
on the ground that the commissioner's esti- 
mate of the original value of the corks, 
which were the subject of the action, at 
their port of shipment, was higher than was 
supported by the evidence; and this excep- 
tion was sustained by the court, the valua- 
tion adopted by the commissioner being re- 
duced from ?G9G.08 to ?677.87. There was 

^ [Reported by Abbott Brothers.] 
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another exception taken on behalf of the 
claimants, upon the ground that the commis- 
sioner had improperly received evidence of 
the sum realized by the sale of the damaged 
corks at auction, as fixing their value in 
their damaged condition. It is to the ques- 
tion raised by this exception that the opin- 
ion of the court principally relates. 

E. C. Benedict, for libellants. 
Francis B. Cutting, for claimants. 

EETTS, District Judge. The quantity of 
corks, for the injury to which the libellants 
seek to recover in this action, is diffei-ently 
stated by the libellants and by their wit- 
nesses. By the account of sales and esti- 
mate of damage rendered to the claimants 
by the libeUants, June 23, 184G, they charge 
for 192 bags, containing 50 gross in each bag, 
valued at 71^4 cents per gross, which gives 
the product $G90. But the auctioneer's ac- 
count of sales, returns only 187 bags sold, 
which, on a like computation, would amount 
to .?677.S7. The variation is of no great mo- 
ment, yet the owner is entitled to every le- 
gal allowance. Taking the latter sum as the 
proved original value of the goods, and rec> 
tifying the computation of the commissioner 
accordingly, the balance reported due to the 
libellants should 1)e $249.38, instead of $267.- 
51. 

The libellants clearly proved by the tes- 
timony of their cartman and clerks, that the 
corks were in a damaged condition when 
landed here; and the fair purport of all the 
testimony before the court and commission- 
er may well be taken to be, that the libel- 
lants never accepted the corks as their prop- 
erty, except upon the understood condition 
that the damage should be made good to 
them. It appears that an arbitration was 
at first agreed upon between the libellants 
and the master to ascertain the injuiy or 
depreciation, but the master being advised 
that by so adjusting the matter, he might be 
embarrassed in his remedy abroad, he de- 
clined to do so, and the libellants then gave 
him notice that they should send the goods to 
auction. On the first hearing, I thought the 
proofs not very distinct that the captain as- 
sented to the auction sale; but a review of 
the evidence then taken, in connection with 
the proofs since put in before the commis- 
sioner, satisfies me that the sale was fully 
approved by him. He did more than mere- 
ly acquiesce in it He sent men from his 
vessel to put up the corks, and arrange them 
for an advantageous sale in that manner. 

The exception by the claimants rests upon 
tlie positions that the consignees, after re- 
ceiving the goods, had no rightful authority 
to send them to auction at the risk of the 
vessel; and second, that at any rate they 
could not sell them, sound and unsound to- 
irather, as a means to ascertain their value. 
A Ad it is contended that it was at least their 
dstr ici select the sound and retain them at 



the invoice value, and to allow the damaged 
ones only to be sold at auction. The latter 
branch of the argument was sufficiently ad- 
verted to in the opinion pronounced upon 
the original hearing, and the views of the 
court upon that point will not be again 
stated. 

It does not appear to me that the case 
comes up in a manner which requires an 
opinion upon the general question, whether 
the owner or consignee of goods accepted 
from a carrier in a damaged condition, may, 
of his own authority, make auction sale of 
them, and charge the carrier with the dif- 
ference between their sound value and the 
prices obtained for them at public sale. The 
libellants did not undertake to act upon 
their own authority, but a sale at auction 
was proposed by them to the master, as a 
means of determining what damage or de- 
terioration the goods had sustained, and the 
sale made was made with the sanction and 
acquiescence of the master. To all reason- 
able intents, this method of fixing the 
amount of injui-y or loss is just as obligato- 
ry on him and the vessel, as a submission to 
arbitration, or an adjustment by mutual 
agreement between the parties. It does not 
appear that any witness, knowing the con- 
dition of the goods, considered the sale- 
prices at all below their marketable value. 
The sale at auction, under such circumstan- , 
ces, was properly admissible as evidence of 
the value of the goods when landed; and 
fortified as it is by the estimate and judg- 
ment of witnesses, it becomes a reasonably 
satisfactory measure of the loss sustained. 
In my opinion, therefore, the commissioner 
properly received proof of the auction sale 
as evidence to determine the measure of 
damages, and I also think that, independent 
of that particular, the weight of evidence is 
that the corks were not worth more than the 
amount reported by the commissioner. 

The exceptions are disallowed without 
costs, and a decree is to be entered for the 
libellants for $249.38, with interest at six 
per cent, from June 11, 1846, the time of fil- 
ing the libel herein, together with the costs 
to be taxed. 



Case Ko. 3,043. 

• The COLUHklBUS. 
[1 Abb. Adm. 3S4.] ^ 
District Court, S. D. New York. Dec. 22, 1848. 
CoLLisiox— DcTT OP Ferrt-Boat— Pkoof by Li- 

BELLAXT — EmERGEXCX. 

_ 1. A ferry-boat plying across a' navigable river 
IS bound to remain in her slip, notwithstanding 
her appointed time of departure has arrrived, if 
any vessel is seen or is in a position to be seen 
from on board her, with which she will be in 
danger of coming in collision if she goes oat. 
But she is not compelled to lie waiting the ex- 
pected arrival of another vessel. 

^ [Reported by. Abbott Brothers.] 
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2. In order to prevail in an action for dam- 
ages occasioned "by a collision, more must be 
done by the Ubellant than to show his vessel 
clear of blame; he must make it manifest that 
the loss was occasioned by the fault of those in 
charge of the colliding vessel. 

3. Where a vessel comes suddenly and with- 
out warning into imminent peril of a collision — 
e. g., where two vessels approaching are con- 
cealed from each other by interra?diate objects 
until they are close upon each other, — the neces- 
sary uncertainty and confusion created by the 
surprise is to be taken into account in deter- 
mining whether the management of the respec- 
tive vessels is proper or blameworthy. 

[Cited in Gilman v. The Tyler, Case No. 5,- 
446.] 

In admiralty. This -was a libel in rem, 
filed by the Hoboken Land and Improvement 
Company, owners of the steam ferry-boat 
Fairy Queen, against the steamboat Colum- 
bus, to recover damages for a collision be- 
tween the two boats. The collision in ques- 
tion occurred in July, 1848, on the New 
York side of the river, off the slip of the 
Fairy Queen, then engaged in plying from 
New York City to Hoboken. The ferry-boat 
was so much injured that she sunk immedi- 
ately. The pleadings upon eacb side im- 
puted the accident to the negligence, want of 
precaution and culpable conduct of the other 
boat. The circumstances of the case are 
stated in the opinion. 

Cambridge Livingston, -for libellants. 
H. B. Cowles, for claimants. 

BBTTS, District Judge. I am not satis- 
fied, upon the proofs or arguments adduced 
by the claimants, that the libellants were 
guilty on the occasion of the collision of any 
misconduct or negligence which led to the 
disaster, or which ought to screen the claim- 
ants if a fault is established against their 
vessel. The Fairy Queen left her berth on 
the south side of the slip at the foot of 
Christopher-street, at half-past 4 p. m., that 
being the fixed time for her departure to 
perform her ti-ip to the opposite landing at 
Hoboken. At this time, the Pioneer, anoth- 
er ferry-boat, run by the libellants, was ly- 
ing to, out in the river, opposite the slip, pre- 
pared to enter as soon as it should be va- 
cated by the Fairy Queen. Although the 
Pioneer was not the consort of the Fairy 
Queen upon the same ferry, yet the two 
boats were in the habit of occupying the 
New York slip alternately, each having a 
fixed period for leaving it, and usually com- 
ing into it also, at a known time. The Co- 
lumbus, tlie steamer proceeded against, plied 
daily up and down the river, having regular 
places of stoppage at docks above and be- 
low and in the vicinity of the landing and 
starting-place of the Fairy Queen; and her 
stated time of passing that point was half- 
past 4 p. m. 

The tide was ebb and nearly at low wa- 
ter. The Fairy Queen was a small low 
boat, and was thus, at the time in ques- 
tion, brought so far down below the sm-face 



of the pier that vessels north of it and near 
the docks could not be seen from on board 
her until she moved outside the wharves. 
The wind was northwest, and the Fairy 
Queen came out of her berth, heading N. W., 
in order to pass astern of the Pioneer, and 
another vessel anchored nearly abreast of 
the pier, a distance of one hundred yards 
off. Immediately after leaving the pier, it 
was discovered upon the Fairy Queen that 
the Columbus was opening from Hammond- 
street pier above, about two hundred feet 
out from the docks, and was apparently com- 
ing dh-ectly upon the Fauy Queen. The 
engine of the latter boat was then imme- 
ditely stopped and badted, and she receded 
a short distance towards the slip, with in- 
tent to get back into it; that being found 
impracticable, in order to lessen the peril 
of the collision, her engine was again re- 
versed, and an attempt made to move ahead, 
when the stem of the Columbus struck and 
perforated the Fairy Queen, and caused her 
to sink immediately. The number of steam 
craft in this harbor, running in and out of 
its various slips at all hours, some at fixed 
times and others indefinitely, renders it im- 
portant to the common safety of navigation 
along the wharves, that the law regulating 
their movements, in approaching and leav- 
ing the slips, should be well understood and 
strictly enforced. That consideration calls 
for a fuller notice of this case than its spe- 
cial difiiculties would demand. 

A steamer, although appointed to go out 
at fixed periods, is bound to remain in her 
slip, notwithstanding the time of her depar- 
ture has arrived, if a vessel is seen, or is in 
a position to be seen outside, which she will 
be in danger of striking if got imder way at 
the time. But she is not compelled to lie 
waiting the expected ariival of another ves- 
sel, whose period of return to the same point 
or known time of passing it is about to ex- 
pire. The evidence goes no further hero 
than to fix about the usual time the Colum- 
bus passed that point daily, and shows that 
a variance of ten or fifteen minutes in her 
arrivals was not nnusual. It also proves 
that two minutes would be sufficient time to 
carry the Fairy Queen out of her way, after 
she reaches the place where she may be 
seen approaching. 

The Columbus was not discovered in that 
interval of time on this occasion, because a 
vessel, loaded with hay, lying at the end of 
Charles-street pier, intercepted the view from 
the Fah-y Queen in that direction. When 
the Columbus came out from behind that ves- 
sel, and the ferry-boat had passed out of hei* 
slip sufficiently far to bring the Colmnbus in 
sight, the two boats were found in such haz- 
ardous proximity, and the danger of collision 
was so imminent, as naturally to create im- 
certainty and confusion on board the ferry- 
boat, and in my opinion, the collision cannot 
rightfully be charged to any culpable miscon- 
duct of hers, if an hypothesis may be framed 
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upon which, a different course would have 
freed her from the dangex-. She did what in 
the exigency seemed to olfer a chance of res- 
cue, and whether any thing else could in 
reality have better served to that end, must 
be only matter of conjectm*e. 

The claimants have not, therefore, in my 
judgment, succeeded in protecting them- 
selves, by showing that the collision was pro- 
duced by any blamable omissions or acts of 
the Fairy Queen. But to throw upon the 
claimants the consequences of this disaster, 
moi'e is incumbent upon the libellants than to 
prove themselves clear of blame;— they must 
make it manifest that the loss was occa- 
sioned by tlie fault of the Columbus. This 
steamboat made daily ti-ips between New 
York and Sing Sing, landing both ways at 
Hammond-street dock, a distance of one thou- 
sand feet north of Christopher-street pier. 
The landing had that afternoon just been 
made, and she was under way towards her 
berth at Chambers-street, moving at a slow 
rate, about two hundred feet out fi-om the 
docks. Two or three vessels were lying at 
anchor below Hammond-street, and one hun- 
dred yards or more from the docks. The 
steamboat Pioneer was running a few yards 
ahead of the Columbus, on her starboard side, 
and close outside of the anchored vessels. 
About opposite, or slightly above Christoph- 
■er-sti-eet, and just astern of the vessel an- 
chored lowest down, the Pioneer changed her 
course to come into the slip, when the engine 
of the Columbus was immediately stopped 
and reversed, and worked back with all its 
power till the collision occm-red. 

The witnesses differ in opinion as to the ex- 
act place the Columbus had reached when 
the collision took place. The pilot of the 
Pioneer thinks it was opposite Charles-street. 
The pilot and engineer of the Fairy Queen 
place her below Amos-street; whilst wit- 
nesses on the Columbus suppose her at 
Charles-street, or between that and Amos, or 
against the Amos-sti*eet cross-pier. No wit- 
ness supports his estimate by any collateral 
fact which gives certainty to it The differ- 
ences in estimates may arise from looking at 
and from different parts of the Columbus, 
(she being one himdred and eighty feet long, 
and nearly or quite extending over the space 
between the two slips,) or from oblique 
ranges of vision, or from a few seconds dif- 
ference of time in observing her, when the 
impetus given by the wind and tide would 
necessarily lu'ge her forward with consider- 
able rapidity. Either of these ch'cumstances 
might reasonably account for the disagi-ee- 
ments of the -witnesses in this particular. 
The Columbus was managed in this respect 
s'olely with regard to the movements of the 
Pioneer, and to avoid coming in contact with 
her. The Fairy Queen was first noticed from 
the Columbus, after the order had been given 
to back the latter, and when the former was 
just showing herself beyond the end of the 
pier, and moving out of her slip. 



tTpon this evidence there is no ground for 
imputing blame to the Columbus, in the 
measm'es taken or omitted by her, after she 
and the Fairy Queen came in sight of each 
other. The measm*es she took in order to 
avoid the Pioneer were those which would 
have been demanded of her had she been act- 
ing in respect to the Fairy Queen, also, and 
for the supposed omission pt which, her com- 
ing upon the latter is imputed to her as a 
fault. Nor is the Columbus chargeable with 
want of precaution in advancing so near to 
the Fairy Queen without discovering her. 
The reasons assigned by the libellants as an 
adequate excuse to the Fairy Queen for not 
discerning the Columbus, equally enm*e to the 
protection of the Columbus. The sloop lying 
between the two boats interposed the same 
obstacle to the view of each. The Columbus 
was not called upon to notice the position of 
the Fairy Queen, or her probable jjurposes, 
until she showed herself in motion; and it is 
clearly proved that did not occur until the en- 
gine of the Columbus was ah-eady reversed, 
and she was in the act of working back to 
avoid the Pioneer. This was the appropriate 
and only means in her power for protecting 
the Fairy Queen also. The Columbus was 
on a track safe for her to run, and the most 
prudent watchfulness would exact no more 
from her than to guard against vessels under 
way or lying at anchor outside the slips. 
She had a right to rely upon the presumption 
that her position and direction would be ob- 
served by any vessel desirous to get under 
way, and that such vessel would not put out 
^ to cross her track without being sure of suffi- 
cient distance and speed to render such move- 
ment safe. It would have been gross remiss- 
ness in each boat to have pressed ahead in 
their relative nearness to each other, had no 
accidental impediments prevented their dis- 
cerning those movements at the moment. 
The Fairy Queen would have been culpable 
in leaving her fastenings before the other 
was clear of her track, and the Columbus 
guilty in continuing her headway when it 
must have been dubious whether she had 
room to pass the ferry-boat safely. 

Upon the testimony, I regard the collision 
as a pure casualty, so fai* as the agency of 
the Columbus was concerned, attributable to 
no fault or negligence on her part, and that 
she is, therefore, not liable to respond for the 
damages arising from it The matter of costs 
is undoubtedly very much under the discre- 
tion of the court Canter v. American Ins. 
Co., 3 Pet [28 U. S.] 307; U. S. v. The Malek 
Adhel, 2 How. [43 U. S.] 210. The general 
principle is, as at law and in equity, that 
costs, in causes of damage, in this com't, fol- 
low the decision. The Ebenezer, 7 Jur. 1117; 
The Athol, 1 "W. Rob. Adm. 374. In cases of 
collision, however, the usage is to charge 
them upon the party most to blame. The 
Celt, 3 Hagg. Adm. 321. If neither party is 
found culpable, each pays his own costs. 
The Washington, 5 3m\ 1067. In the English 
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aclmiralty, whore both vessels are to blame, 
it Tvoiild seem that the costs ai'e imposed on 
both in common. Id. No fault is fastened 
upon the Fairy Queen in this case, and ac- 
cordingly each party must pay his own costs. 
Decree accordingly. 



Case 2iro. 8,044. 

The COLUMBUS. 

[5 Sawy. 487.] ^ 

District Court, D. California. May 12, 1879. 

Domestic Material-Men — Makitime Lien. 

No lien exists in favor of a domestic material- 
man who has supplied a vessel in her home port 
at the request of her master, after having been 
notified by the owner that she had been let to 
the master to be run on shai-es and to be manned 
and victualled by him, and that if supplies were 
furnished her, it must be exclusively on his per- 
sonal credit. 
[Cited in The S. M, Whipple, 14 Fed. 357; 
The William Cook, 12 Fed. 920; The Hat- 
tie Low, 14 Fed. 880; Stephenson v. The 
Francis, 21 Fed. 726; The Samuel Mar- 
shall, 49 Fed. 759.] 

In admiralty- 

D. T. Sullivan, for libellant. 
Milton Andros, for claimant. 

HOFFiEAN,. Disti-ict Judge. The question 
to be determined in this case is— Does a lien 
exist in favor of a material-man who has 
supplied a vessel in her home port at the 
request of her master after having been noti- 
fied by the owner that the vessel has been 
let to the master to be run on shares, and to 
be manned and victualled by him, and that 
if supplies are furnished to her it must be 
exclusively on his personal credit? 

The supreme court has decided in the case 
of The Lottawanna, 21 Wall. [88 U. S.] 585, 
that under the general maritime law, as re- 
ceived in the United States, no lien exists in 
favor of a material-man who supplies a ves- 
sel in a port of the state in which her owner 
resides; but, that where the state laws create 
a lien for such supplies, it may be enforced 
in the admii-alty com'ts of the United States. 
The inquiry, therefore, in the present case 
is, does the statute of this state create such 
a lien? Section 813 of the Code of Civil Pro- 
cedure provides: "All steamers, boats and 
vessels are liable: 1. For services, etc. 2. 
For supplies fmmished in this state for their 
use at the request of their respective owners, 
masters, agents, or consignees. * * * De- 
mands for these several causes constitute 
liens upon all steamers, vessels and boats, 
and have priority in the orders herein enu- 
merated over all other demands; but such 
liens continue in force for the period of one 
yeai*." 

In the case of The Young Mechanic [Case 
No. 18,180], Mr. Justice Curtis considered 

* [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 



very carefully the nature and effect of a 
similar lien created by the laws of Maine. 
He held that it was a maritime lien, con- 
ferring a ius in re and constituting an in- 
cumbrance on the property, and existing 
independently of the process used to execute 
it. He fm'ther held that the statute con- 
ferred on mechanics and material-men such 
a lien on domestic vessels as the general ad- 
miralty law had previously allowed to them 
on foreign vessels. Of course it was not in- 
tended by this decision to hold that the liens 
were identical in every respect. The state 
laws may prescribe the mode in which the 
lien they create may be acquired or per- 
fected. They may also limit their continu- 
ance to a specified period. But, except where 
the state laws otherwise in terms provide, 
the lien is to be regai'ded as maritime, and 
to be subject, as to its origin and incidents, 
to the same rules by which liens on for- 
eign vessels are governed. 

It is well known that these state lien laws 
were passed after the decision in the case 
of The General Smith [4 Wheat. (17 U. S.) 
438], which declared that the existence of 
liens in favor of material-men in the home- 
port of a vessel depended on the local law. 
The case was generally regai'ded, however 
(and, it would seem from the case of The 
Lottawanna [supra], Justly), as deciding that 
by the general maritime law, as received in 
the United States, demands of that kind 
were not attended by any lien on the ves- 
sel. The statutes in question were passed to 
remedy this defect, and to give to domestic 
material-men the same protection which the 
maritime law afforded to foi*eign material- 
men. There is no reason to suppose that 
they were intended to do more, or, that it 
was sought to withdraw the demands of 
domestic material-men from the operation 
of the general rules and pi-inciples by which 
maritime liens are governed. Tested by 
those rules and principles, I think it clear 
that the lien claimed in this case cannot be 
sustained. 

The authority of the master to bind the 
vessel, or her owner, results from his ofBce. 
At the present day he has in general ceased 
to be, as formerly, the gerant, or active part- 
ner of a societe en commandite, and has be- 
come the stipendiary agent or prepositus of 
the owner. As such he is, of course, bound 
to obey the insti-uctions of the latter. But 
the law attaches to his office certain powers 
and rights within the limits of which his 
acts, though in violation of his instructions, ' 
will bind the vessel and her owner in favor 
of third persons, who deal with him in good 
faith, and in ignorance of his instructions, 
and are unable, by reasonable diligence, to as- 
certain that he is exceeding his powers. 

The limitations on the master's authority 
to bind the ship for supplies and necessaries 
have, in some instances, been enforced with 
great sti"ictness, and the principle is lirmly 
established, "that the supplies must appear 
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to be reasonable, or tlie money advanced for 
the pm'cbase of tlieni to have been wanting, 
and there must have been nothing in the case 
to repel the ordinary presumption that the 
master acted imder the owner's autbority." 
3 Kent, Comm. 212. But if it be made to ap- 
pear that the credit to the ship was unneces- 
saiy, either by reason of the master having 
funds in his possession applicable to the ex- 
penses incurred, or credit of his own, or of his 
owners, upon which funds could be raised by 
the use of reasonable diligence; and that the 
material-man knew, or could, by proper in- 
quiry, have readily informed himself of the 
facts, the lien will not be supported." The 
Grapeshot, 9 WaU. [76 U. S.] 137; The Lulu, 
10 Wall. [77 U. S.] 192. 

Thus, where the master's authority to raise 
money on the credit of the vessel was by the 
written instructions of the owner limited to 
a pledge by way of bottomry, and he at- 
tempted to hypothecate the vessel in another 
form, it was held, that no lien was created 
in favor of a material-man who knew that 
he was acting in violation of his instructions. 
The Woodland [Case No. 17,976]. In this 
case, aXr. Justice Benedict observes: "The 
master has no power to bind the owner of the 
vessel, or the vessel herself, beyond the au- 
thority given to him by the owner, and the 
extent of such author!^ must be limited to 
the express instructions of the owner, or to 
iusti'uctions to be implied from the law of 
the coimtiy to which the vessel belongs, and 
where the owner resides. Private instruc- 
tious, unknown to the person who advances 
money for necessax'ies, cannot affect the 
rights of such person, when he knows that 
the general maritime law of the country to 
which the vessel belongs imports authority 
in the master to make the contract relied on. 
But, even where such law, in the absence of 
instructions, would import such authority, 
instructions which limit such authority will, 
if made known to the party who contracts 
with the master, before thfe contract is made, 
operate to prevent such party from claiming 
against the owner of the vessel anything 
which does not fall within the scope of such 
limited authority." 

Debts due for work and materials fur- 
nished to a vessel are i-egarded by the mari- 
time law with great favor, and Valin and 
Bmerigon both agi-ee, that workmen em- 
ployed by a master carpenter or caulker, who 
has contx-acted with the owner, have a lien on 
the vessel for the sums due fhem, unless no- 
tice has been given to them in order that 
they may not be deceived. Emer. Contr. 
a la Grosse, 229, See Francis v. The Harri- 
son [Case No. 5,038]. A portion of the elabo- 
rate brief, filed by the learned advocate of 
the libellant, is devoted to showing, that a 
charterer to whom a vessel is hhed in such a 
way as to make him owner for the voyage, 
or a master who is navigating the vessel, un- 
der an agreement to victual and man her, 
can bind her by their contracts for supplies 



and materials. But this position is 'not dis- 
puted. 

It may also be conceded, that the lien for 
supplies may be supported, although the fur- 
nisher knew that, by the terms of the charter, 
the charterer was to supply the coal for a 
steamer, or that the master, by his agree- . 
ment, was to victual and man the vessel, let 
to him to be ran on shares. The City of 
New York [Case No. 2,758]; The Monsoon 
[Id. 9,716]. But in both these cases the sup- 
pUes were furnished to the vessel in a for- 
eign port, and in the corase of a voyage. 
In The City of New York [supra], Mr. Justice 
Nelson thus states the reason of the i*ule: 
"Upon any other rule the master'or agent of 
a vessel, in distress in a foreign port, would 
oftentimes find himself unable to procure the 
necessaries essential to his relief. The voy- 
age might be broken up for want of supplies, 
or the vessel might go to decay for want of 
proper repairs. I have found no case where 
it has been held that this knowledge on the 
part of the persons furnishing the supplies, 
or making the repairs, under the circum- 
stances stated, affects the right to charge the 
vessel as secm-ity for the payment." 

In the case of The Monsoon [supra], the 
head note, prepared, it is presumed under the 
direction of the judge, expressly limits the 
rule to cases of supplies furnished to a vessel 
"not in her home-port" In these cases ne- 
cessity calls into activity the extraordinary 
powei's of the master, and the owner may 
reasonably be presumed to have contemplated 
and consented in advance to then* exercise, 
and even to the violation of his own instruc- 
tions, when indispensably necessary for the 
safety of the vessel, or the prosecution of the 
voyage. But these considerations have evi- 
dently no application to a vessel in her home 
port, where her owner resides, and where the 
supplies have been furnished, not merely 
with full knowledge of the agreement be- 
tween the owner and the master, but after 
express notice that if furnished it mvst be on 
the credit of the master exclusively. See 
The John Fan-on [Case No. 7,34-1]. 

The material-man, who, after such a no- 
tice, persists in furnishing supplies to the 
master, which are to be a charge upon the 
vessel, in effect aids the latter in violating 
his contract, disobeying his instructions and 
committing a virtual fraud on his owner. It 
would not, perhaps, be going too far to say 
that under these circimistances the matei'ial- 
man is estopped to assert that he colluded 
with the master to violate the rights of the 
owner; and that he must be conclusively pre- 
sumed to have dealt with him on his per- 
sonal credit exclusively. 

It is urged that the statute confers the lien 
in absolute and unqualified terms, and that 
the owner cannot, by any act of his, with- 
di'aw his vessel from its operation. But this 
is clearly a petitio principii. 

The question is, does the statute confer the 
lien in all cases where the supphes are fur- 
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nished at the request of the owner, master, 
or consijErnee, or agent of a vessel? or is not 
the question, whether the lien has been cre- 
ated to be determined by applying to it the 
rules and principles of the maritime law and 
the law on the subject of agency? Unless 
this latter view be accepted the consequences 
would be anomalous and absurd. Would it 
be contended, that where the owner himself 
attended to the supplying, repah-s or equip- 
ment of the ship, the consignee could, with- 
out authoiuty from him, bind the vessel for 
supplies furnished by a material-man, fully 
apprised of the facts? Must not the 
"agent" spoken of in the statute be an agent 
actually or apparently authorized by the 
■owner to represent him? And yet, the stat- 
ute if it ei'eates, in absolute terms, a lien for 
supplies furnished at the request of the mas- 
ter, does the like, when they are furnished 
at the request ©f the "consignee" or "agent." 
Again, the statute creates the lien in general 
terms for "supplies," and for "services ren- 
dered on board" the vessel. It will not, I 
•think, be disputed that the supplies must be 
reasonable in quantity and kind, and ap- 
parently, at least, necessary and proper for 
the service in which the vessel is engaged. 
The phrase, "services rendered on board,"' 
must be construed with a similar qualifica- 
tion. It would not include the services of 
musicians hired for the master's amusement, 
or those of a nurse or physician to attend his 
child, who might happen to be on board. 

I mention these illustrations to show that 
thcA^'ords of the statute cannot be taken in an 
absolute or literal sense, and that they must 
be read by the light of the established prin- 
ciples and rules which are applicable to the 
subject to which they refei". 

For these reasons I am of opinion that the 
lien conferred by the statute is essentially a 
maritime lien, that it is subject to the same 
rules and to be tested by the same principles 
as those which apply to liens for supplies 
fm'nished to a foreign vessel, and that it was 
not intended to confer upon a "master, agent 
or consignee" an irrevocable power to hy- 
pothecate the vessel for supplies in the port 
where the owner resides, contrary to his in- 
sti'uctions, and in spite of his protest, and 
that the material-man, who, with full notice 
of the ch'cumstances, fm-nishes supplies to 
the master, must look to him personally, and 
not to the owner or the vessel for repayment. 

It is suggested that the establishment of a 
filxed, certain and inflexible i*ule, as to the 
rights of material-men, would promote the in- 
terest of commerce. But those interests have 
not been found to require the adoption of 
such a rule in the case of supplies furnished 
in foreign ports. In those cases good faith 
and reasonable diligence are exacted of the 
material-man, while the master is strictly 
confined within the limits of his actual or 
apparent authority. I should, moreover, be 
inclined to fear that the practice of letting 
vessels to persons of inconsiderable pecuniary 



responsibility to be run on shares, would fall 
into disuse if the owners were informed, that 
by no notice, agi'eement, or other acts of 
theirs, they could prevent the vessel from 
being mortgaged for debts for which, by the 
agreement between them, the master was to 
be exclusively responsible. A useful and 
meritorious class of men of energy and enter- 
prise, but of small means, would thus be de- 
prived of the opportunity of bettering their 
condition by sharing in the fruits of their 
own exertions, and be driven to accept a 
purely stipendiary employment 

With regard to the facts of this case, it is 
sufficient to say, that the proofs seem to me 
to substantially sustain the allegations of the 
answer. 
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COLILMBUS INS. CO. v. CURTENIUS et al. 

[6 McLean, 209.]^ 

Circuit Court, D. Dlinois. Oct Term, 1853. 

Obstroction to Navigation by State Author- 
ity— Ixjuuy TO Vessel— Pi/EAUiNG. 

1. The whole legislation from the ordinance 
of 1787 to the present time, clearly indicates 
that congress has intended that the Mississippi 
and its navigable tributaries should remain 
free from all material obstruction to their navi- 
gation. 

[Cited in Hatch v. Wallamet Iron Bridge Co., 
6 Fed. 333; Huse v. Glover, 15 Fed. 297.] 

2. A state cannot authorize any material ob- 
struction to be placed in the channel of a navi- 
gable tributary of the Mississippi. 

3. The declaraticn alleged that the defendants 
had placed piers in the principal channel of the 
river Illinois, so as essentially to obstruct its 
navigation, and that in consectuence of sudi 
obstruction a loss was sustained. The defend- 
ants pleaded that in placing the piers there they 
had complied with an act of the legislature of 
Illinois, authorizing a bridge to be constructed. 
Held, that the plea was not a good defense to 
the action, but that it must go further, and de- 
ny that the bridge was a material obstruction 
to the navigation of the river. 

[Cited in Missouri River Packet Co. v. Han- 
nibal & St J. R. Co., 2 Fed. 290.] 

At law. 

Lincoln & Chumasero, for plaintiffs. 
Logan & Powell, for defendants. 

DRUiMMOND, District Judge. This is an 
action brought by the plaintiffs as lnsm*ers 
of a canal-boat and cargo of wheat, which 

^ [Reported by Hon, John McLean, Circuit 
Justice.] 
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were lost by the canal-boat's striking tbe 
piers of tbe bridge built by tlie defendants, 
near Peoria, while on the passage from Peru 
to St. Louis, and which loss the plaintiffs 
have been obliged to pay. The canal-boat 
wjis towed by the steamer Falcon at the 
time of the loss, 19th March, 1849. The 
<leelai"ation alleges that the defendants 
placed piers in the principal channel of the 
Illinois river, a navigable river free to all 
the citizens of the United States, so as es- 
sentially to obstruct the navigation of the 
same, and that in consequence of such ob- 
sti'uction the loss above mentioned occmTed. 
There are different counts, varying the form 
-of the statement, but this is the substance 
in each. There are several pleas put in by 
the defendants which rely upon the following 
defense. That by an act of the legislatui-e 
■of Illinois, of 26th January, 1S47, they were 
authorized to ei-eet the bridge, and place as 
many piers in the bed of the river as might 
1)6 necessary for the support and construc- 
tion of the bridge, provided a space of at 
least seventy-five feet from pier to pier, and 
■embracing the principal channel of the river 
be left and always kept open for the pas- 
sage of all craft navigating the river, and 
they aver that the demands of the law have 
been complied with, and particularly that 
they have in the precise language of the 
above proviso, left and kept open the proper 
space, embracing the principal channel, for 
"the passage of all craft navigating the riv- 
er. A demurrer has been intei'posed to these 
pleas, and the question for the com-t to de- 
termine is, whether the matters stated in 
the pleas constitute a defense to the ac- 
tion. In other words, had the state of Illi- 
nois the power to authorize the construction 
-of such a bridge? This is the only question 
which has been argued. 

The allegation by the plaintiffs is, that the 
piers which have been placed in the prin- 
cipal channel of the river by the defend- 
ants, essentially obstruct its navigation. 
The only way in which this is met by the 
defendants, is by the statement that they 
have kept open a space of seventy-five feet, 
-embracing the principal channel, for the pas- 
■sage of an ei-aft navigating the river. If, 
therefore, under the law as it stands and 
the pleadings in this case, the defendants 
should establish that they had left a space 
of seventy-five feet, embracing the princi- 
pal channel, for the passage of river craft, 
that would be a complete defense to the 
action, though it might be true that the piei"s 
were so placed as to constitute an essen- 
tial obstiTiction to the navigation of the 
river, and by reason thereof the plaintiffs 
■suffered the damage complained of. And as 
a necessaiy deduction from this vre must 
admit that if the legislature should dedai-e 
that a certain space left in a navigable 
river was sufficient for the free navigation 
of the same, that declaration would be bind- 
ing and conclusive on all the world. And, 



in fact, that is the ground assumed on the 
argument by the defendants' counsel, and 
they have even gone fmther, if this in- 
deed is going further, and insisted that the 
state had the right totally to obstruct tlie 
navigation of the river. -It will be seen, 
therefore, that the question, as it is now pre- 
sented, is not whether Illinois had the power 
to authorize the constniction of a bridge 
aci'oss a navigable sti-eam, provided it did 
not essentially impede the navigation of the 
river; neither is it, whether this particu- 
lar bridge, built by the defendants, is an es- 
sential obstruction, because that is a ques- 
tion of fact to be determined by evidence; 
but whether the court wiU presume that it 
is not an obstruction, because the defend- 
ants have left open a passage of seventy- 
five feet, in opposition to the assertion pla- 
ced upon the record that it is. 

The first point to be determined is, whether 
the river Illinois, over which this bridge has 
been erected, is in law a navigable river free 
to all citizens. The tide does not ebb and 
flow there, and technically, according to the 
common law, it is not navigable, though it 
is so in fact. But, even if it is considered 
navigable, and if in this respect it stands 
upon the same footing as rivers where the 
tide ebbs and flows, it does not follow that 
the power of tjie state is not plenary over 
it, because, as we shall see hereafter, the 
states have in some instances totally ob- 
structed navigable sti-eams. The question 
is, is it navigable and is it free? By the 
ordinance for the government of the ter- 
ritory northwest of the river Ohio, of 1787, 
it was provided (article 4) that the navigable 
waters leading 'into the Mississippi and St. 
Lawrence shoiild be common highways, and 
forever free to all the citizens of the United 
States. It is said that this provision of the 
ordinance is not in force. This seems to be 
the doctrine now established by the supreme 
court of the United States, contrary to what 
has been the general understanding for many 
years, in the states carved out of that ter- 
ritory. Permoli v. First Municipahty, 3 
How. [44 U. S.] 589; Pollard v. Hagan, 3 
How. [44 U. S.] 212; Strader v. Graham, 10 
How. [51 U. S,] 82. It was never doubted 
but that any provisions of the ordinance 
which were contrary to the constitution of 
the United States, and the laws passed in 
pm'suance thereof, or to the constitutions of 
the states formed out of that territory were 
abrogated, because the "common consent" 
mentioned in the ordinance was then pre- 
sumed. But it seems certain that congi*ess 
did not exactly regard the ordinance as at 
an end, by the adoption of the constitution 
of the United States, as is plain from the 
very first law on the subject adapting it to 
the constitution (1 Stat 50). And in allow- 
ing the various states which were formed 
out of that territory to adopt state govern- 
ments, provision was made that they should 
not do anything repugnant to the ordinance, 
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with certain specified exceptions. As to 
Ohio, act of April 30, 1802, § 5 (2 Stat 173). 
As to Indiana, act of April 19, 1816, § 4 (3 
Stat. 289). As to Illinois, act of April 18, 
ISIS, § 4 (3 Stat 428). And the same is true 
of the states since admitted, jNlichigan and 
Wisconsin. And congress extended the pro- 
visions of this ordinance, except the intro- 
ductory clause, over some of the southwest- 
ern states. But Tvithout d"wellins upon this 
part of the subject, which is only mentioned 
for the purpose of showing how fully this 
ordinance was followed up by congress, let 
us see how the question stands upon acts of 
congress passed from time to time since the 
organization of the government The gov- 
ernment started with the declai'ation that 
the navigable waters leading into the !Miss- 
issippi should be common highways and 
forever free. It is said by the court m t'^e 
case of Sti-ader v. Graham, already referred 
to, that the new government (constitution 
and laws of the United States) secured to 
the people of the northwestern states all the 
public rights of navigation and commerce 
which the ordinance did or could provide 
for. It would be a curious commentary up- 
on this language to say that the western 
states can materially obstruct or dam up the 
great navigable rivers within their borders. 
But the legislation of congress seems to war- 
rant the opinion expressed by the court. 
Besides the acts already refewed to, many 
others may be mentioned as indicating the 
views of congress as to western rivers. In 
the act providing for the sale of lands north- 
west of the Ohio and above the mouth of the 
Kentucky, of May 18, 1796 (1 Stat. 464), the 
ninth section declares that ali navigable riv- 
ers within the territory to be disposed of by 
that act, shall be deemed to be and remain 
public highways. And so in relation to the 
rivers within certain boundaries, by the sixth 
section of the act of June 1, 1796 (1 Stat. 
491). The same- provision was applied to 
all the rivers of the Indiana territory, north 
of the Ohio and east of the Mississippi, of 
which Illinois then formed a part, by the 
sixth section of the act of March 26, 1804 
(2 Stat 277). The seventeenth section of the 
act of March 3, 1803 (2 Stat 235), made the 
same rule applicable 4o all navigable rivers 
within 'the territory of the United States 
south of the state of Tennessee. And so, as 
to the navigable waters in Louisiana, Act 
Feb. 20, 1811, § 3. And it was an express 
condition of her admission into the Union, 
that the Mississippi and the navigable wa- 
ters leading into the same should be foi-- 
ever free. Act April 8, 1812 (2 Stat 642, 
703). The same rule was applied to the 
rivers of Alabama (Act March 2, 1819); and 
to Mississippi (Act Uaxch 1, 1817; 3 Stat 
492, 349) ; and to Missouri (Act June 4, 1812, 
§ 15; 2 Stat. 747). Indeed, without proceed- 
ing further, it may be safely affirmed that 
in no instance has congress permitted an oc- 
casion to pass without declaring that the 



Mississippi and its navigable tributaries 
shall remain public highways and forever 
fiee. These various enactments clearly 
prove the extraordinary solicitude with 
which congress has from the very founda- 
tion of the government watched over this 
subject It would seem impossible to mis- 
apprehend the motive of such legislation. 
But it is said, that the new states having 
come into the Union upon an equal footing 
with the original states, these various laws 
in relation to the navigable rivers ai'e not 
binding on the new states, imless as regu- 
lations of commerce, and that, being contain- 
ed in land laws, most of them are mere ter- 
ritorial regulations, and temporary in their 
character. Now, it is immaterial whether 
congi'ess has legislated xmder the impression 
that a part of the ordinance of 17S7 was 
stUl in force, although it is not; provided 
it is apparent from its whole tenor of legisla- 
tion that it has re-enacted such part and 
given it continued opei-ation. And that does 
seem to be the fact in this instance. If we 
find a law of congi-ess, and more especially 
if we find a series of laws all tending to the 
same result, the main question is not, wheth- 
er congress was looking to this or that pai't 
of the constitution for the power to enact, 
but is the power in the instrument? If it 
is, it is a binding, valid law, no matter what 
part of the constitution congress was think- 
ing of at the time of its passage. It has 
sometimes happened that congress has pass- 
ed laws as they supposed imder one part of 
the constitution, and the supreme coiu*t has 
given them effect under another. I think, 
therefore, that congress has intended',- and 
carried that intent into effect, to make the 
Mississippi, and the navigable waters lead- 
ing into it from this state, common public 
highways and free to aU the citizens of the 
United States. To hold otherwise would be 
in effect to decide that Illinois and Missom'i, 
or Illinois and Iowa would have the right 
to shut up the JNIississippi river anywhere 
above a port of entry, if indeed it may be 
considered thus qualified. For though it has 
been thought that there is some magic power 
about a port of entay, it will be found, on 
examination, that the distinction wliich is 
sometimes taken between navigable waters 
above and below a port of entry, is rather 
fanciful than real. 

If, then, congress has legislated rightfully 
on this subject, the next thing to be con- 
sidered is, how far that legislation has re- 
stricted the power of the states. Do the 
navigable rivers declared fi-ee by congress 
stand upon the same footing, and not other- 
wise, as rivers where the tide ebbs and 
flows? If there is no difEerenee, then the 
subject is by no means free from difficulty, 
because the states have in some instances 
partially, and in others, totally, obsti-ucted 
rivers navigable at common law. In Massa- 
chusetts, the doctrine seems to be maintained 
that the state has the power materially to 
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obsti'uct tlie navigation of a river. In Com. 
V. Breed, 4 Pick, 460, it was proved that a 
bridge built over a navigable stream prevent- 
ed tbe passage of vessels that -were accus- 
tomed to pass tbere before. And the com-t 
say that it was a power that had been ex- 
ercised from the commencement of that gov- 
ernment without objection. And they say 
f ui'ther that, though great vigilance has been 
exercised in requiring bridges to be provided 
with suitable draws for the passage of ves- 
sels, yet in some instances the passage of 
vessels of a description which before had been 
accustomed to pass had been entirely pre- 
vented. And they say it rests with the leg- 
islature to determine when the public con- 
venience requires these partial obstructions. 
There seems to have been no question made 
as to what would have been the effect of 
the exercise of the power of congi-ess to reg- 
ulate commerce. The supreme court of the 
United States have gone even further than 
the coui-t of Massachusetts. The state of 
Delaware had authorized the erection of a 
dam across a navigable stream, and it was 
erected accordingly. Some persons navigat- 
ing the creek with a vessel licensed and en- 
rolled, took away the dam as an unlawful ob- 
sti'uction to the navigation. Suit was 
brought, and the question was raised as to 
the power of the state to erect the obstruc- 
tion. And the supreme com't, in conceding 
the power to the state, do it upon the ex- 
press ground that congress had not legislated 
on the subject, admitting that it would be 
different if congress had ever esercised the 
power with which it was vested. Wilson 
V. Black Bird Greek Mai'Sh Co., 2 Pet. [27 
U, S.] 245. 

In New York, the right of a state has been 
placed on somewhat narrower ground. The 
legislature of New York had authorized the 
construction of a bridge across tlie Hudson 
river, at Troy, where the tide ebbed and 
flowed, and it was navigable; but it was re- 
quired to be done so that the stream should 
be restored to its former state, or in such 
manner as not to impair its usefulness. An 
information was filed on the part of the 
state, alleging that the place whei'e the 
bridge was built was an ai'm of the sea, in 
which the tide ebbed and flowed, and navi- 
gable for vessels trading in pursuance of the 
acts of congress. The defendants relied up- 
on the act of the legislature, and averred that 
they had left over the main or principal part 
of the channel an opening for a convenient 
and suitable draw to enahle vessels navigat- 
ing the river to pass and repass, and so as 
to restore the river to its former state, or 
In a sufficient manner not to have impaired 
Its usefulness as "a public navigable river. 
The point was thus made as to the power 
of the state to give the authority. It will be 
observed that there was no averment on the 
part of the people that the bridge, as con- 
structed, essentially obsti'ucted the naviga- 
tion of the river. People v. Rensselaer & S. 



R. Co., 13 Wend. 113. The coiu't decided that 
it was the exercise of a valid power, but 
say,' that the place where the bridge was 
built is one which coasting vessels have a 
right to pass, and where any obsti'uction en- 
th'ely preventing or essentially impeding the 
navigation would be unlawful. They admit 
that a power exists in the states to erect 
bridges over navigable waters, if the wants 
of society require them, provided such brid- 
ges do not essentially injure the navigation 
of the waters which they cross. But they 
say that the power must be considered as 
surrendered by the states, so far as may be 
necessary for a free navigation. As has been 
already mentioned, the ordinance of 1787, 
with the exception of the anti-slavery arti- 
cle, was extended over some of the south- 
western states, for instance, over Alabama. 
By that ordinance the new states were to be 
admitted into the Union upon an equal foot- 
ing with the original states In all respects 
whatever. This applied to Illinois and to 
Alabama, It was a trust which the general 
government was obliged to fulfill. But when 
Alabama was admitted into the Union, there 
was a compact made hj which all navigable 
waters within the state were to remain pub- 
lic highways, and free to all citizens of the 
United States. And the supreme court say, 
in Pollard's Lessee v. Hagan, already cited, 
that this compact would be void, if inconsist- 
ent with the constitution of the United 
States. Alabama being equal with the other 
states, no restriction could be imposed on 
that state which congress had not the right 
to impose upon others. If in the exercise of 
the power, congress could impose the same 
restrictions upon the other states as were im- 
posed by that compact on Alabama, then It 
was a mere regulation of commerce among 
the several states, and therefore as binding 
on the other states as on Alabama; that is, 
as binding, if the power was esereised by 
congi'ess: for obviously they do not mean 
to be understood as asserting that congress 
could not exercise this power as to some of 
the navigable rivers of the United States, 
leaving it dormant as to others. And they 
conclude, as by the compact congress had no 
more power over Alabama than over the 
original states, it was nothing more than a 
regulation of commerce to that extent among 
the several states. 

It will be remembered that it had been de- 
cided in the leadmg case of Gibbons v. Og- 
den, 9 Wheat. [22 U. ,S.] 1, that the power to 
regulate commerce included the power to 
regulate navigation. If this be nearer to the 
circumstances under which Illinois was admit- 
ted into the Union, it will be difficult to dis- 
tinguish between the two states in this re- 
spect. The ordinance of 1787 was extended 
to Alabama; but that ordinance only referred 
to the rivers leading into the Mississippi and 
St Lawrence. Many of the rivers of Ala- 
bama flowed into the Gulf of Mexico, and 
therefore, when in 1819, it was proposed that 
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state should lie admitted into the Union, it 
was one of the conditions, and, Alabama ac- 
ceding to it, it became a compact of admis- 
sion, that all the navigable rivers within the 
state should be forever free. This being so, 
the only question was whether there was 
anything for the compact to rest upon in the 
constitution of the "United States. And the 
supreme court, as already mentioned in the 
case cited, decided that there was. Now it 
is not unimportant to observe, that in the 
resolution of congress admitting Alabama in- 
to the Union, it spealis of the ordinance of 
1787, as articles of compact between the orig- 
inal states and the people and states in the 
territory northwest of the Ohio, and the 
same language is "used in many of the acts 
of congress when referring to this ordinance. 
And in the act of congress authorizing the 
people of the Illinois territory to form a state 
government, it is required that their constitu- 
tion shall not be repugnant to the ordinance 
of 1787, between the original states and the 
people and states of the territory northwest 
of the river Ohio. And the very preamble of 
the constitution of lUhiois sets forth, that 
"the people of the Illinois territory, having 
the right of admission into the general gov- 
ernment, as a member of the Union, consist- 
ent with the constitution of the United 
States, the ordinance of congress of 1787," 
&c. And when Illinois was admitted into the 
Union, on the 3d of December, 1817, the reso- 
lution referred to the ordinance as articles of 
compact between the original states and the 
people and states in the territory northwest 
of the river Ohio. There is great reason for 
saying, therefore, independently of the vari- 
ous statutes which have been referred to, 
that if the ordinance of 1787 is not in force 
in Illinois proprio vigore this part of it which 
we are now speaking of, is in force by virtue 
of the compact which may be said to have 
been made since the adoption of the consti- 
tution, between the United States and the 
states formed out of the northwest territory, 
and that the compact is binding on the states 
of the northwest territory, for the same rea- 
son that it is binding on Alabama, Mississippi 
or Louisiana. However this may be, that 
congi-ess has always understood that the nav- 
igable rivers of the northwest leading into 
the Mississippi were free public highways, 
and so treated them, is most manifest. It 
may without exaggeration be said, that it has 
exercised m this respect, from the very foun- 
dation of the government, a vigilance that 
has never slept. Judge "Woodbm-y, in giving 
a very elaborate opinion in the case of U. S. 
V. New Bedford Bridge [Case No. lo,86TJ, 
says, that he has no doubt that the power to 
regulate commerce, vested in congi-ess, au- 
thorizes it to keep open and free all naviga- 
ble streams from the ocean to the highest 
ports of delivery or entry, if no higher, and 
to protect the intercourse between two or 
more states in aU our tide waters. In Wash- 
ington Bridge Go. v. State, 18 Conn. 53, there 



had been a bridge erected across the Housa- 
tonic, below a port of delivery. This was- 
one of the objections taken, but the court re- 
fused to express an opinion on that pointy 
deciding the case upon other grounds. There 
is a case not yet finally decided, but which is 
reported on an interlocutory order in 9 How- 
[50 U. S.] 647 (Pennsylvania v. Wheeling & 
B. Bridge Co.), which it may not be improp- 
er to refer to. (Since finally decided. 13- 
How. [54 U. S.] 519.) In that case no partic- 
ular stress seems to have been laid on the 
fact that Pittsburgh was a port of entry, 
and it was not noticed in the pleadings that 
were originally filed in the supreme court. 
The state of Pennsylvania made application 
for the removal of the bridge at Wheeling, on 
the gi'ound that it was an obsti-uction to th& 
navigation of the Ohio, a navigable river, free 
to all the citizens of the United States. The 
defendants justified under charters from Vir- 
ginia and Ohio, that they had complied with 
the provisions of the charters. There was a 
section in the charter from Virginia, which 
provided that if the defendants built a bridge 
which should be an obstruction to the river 
as usually navigated, it should be abated as- 
a nuisance. The defendants admitted that 
the Ohio river was a free navigable river, but 
insisted that it did not essentially obstruct 
the navigation of the same, and introduced 
and relied upon an act of the legislature of 
Virginia, of January 11, 3S50; which de- 
clared that the bridge built was in conformi- 
ty with law. This of course was equiva- 
lent to saying that the bridge, as erected, 
was not an obstruction to the navigation of 
the river. And yet it is clear that the su- 
preme com-t did not consider this act of the 
legislature of Virginia as conclusive upon all 
the world, because the main question re- 
ferred to the commissioner, by the interlocu- 
tory order of the couri:, was to take proof 
whether or not the bridge was an obstruction 
to the free navigation of the Ohio river. And 
it is upon this report of the commission, that 
the cause is now being argued on the final 
hearing. In this case, to adopt the reasoning 
of the defendants would be in effect to admit 
that the act of the legislatm-e could not be ex- 
amined; in other words, that no citizen who- 
was injured by an illegal act of the legisla- 
ture could go behind it to show its illegality. 
It seems to me, therefore, that the pleas 
ought to go further than they have done, and 
they must deny that the bridge is a material 
obstruction, so that the plaintiffs may show, 
if they can do so, that it is, and that hi con- 
sequence thereof, they have sustained the 
damage mentioned in the declaration. 

[NOTE. Thereafter, by agreement, the 
Peoria Bridge Association was substituted as de- 
fendant in the place of the defendants herein. 
Defendants had previously amended their pleas 
by leave of the court, and, issue being joined, 
there was a trial, but the jury, being unable 
tcr agree, were discharged by consent of the 
parties. The suit was subsequently com- 
promised. See Case No. 3,046.1 
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Case Ho. 3,046. 

COLTOIBUS INS. CO. v. PEORIA BBIDGB 
ASS'N. 

[6 McLean, 70.] » 

Circuit Court, D. Dlmois. Oct. Term, 1853. 

Authorization of Bicicoe by State — Obstruc- 
tion TO Navigation — Construction op Stat- 
CTD— Injury to Vessel. 

1. The principles declared in Columbus Ins. 
Co, V. Curtenius [Case No. 3,045]— again af- 
firmed—that the river Illinois is free to all the 
citizens of the United States. But the legis- 
lature had no power to authorize the construc- 
tion of a bridge which would be a material 
obstruction to its navigation, nor to declare 
that a bridge, with a draw of a particular 
width, was not an obstruction. 

2. The true construction of the 2nd section 
of the act of the legislature of Illinois, of the 
26 th of January, 1847, is, that a space of sev- 
enty-five feel, fairly and substantially embra- 
cing the principal channel of the river, must be 
left open, estimating with reference to its 
course. 

[Cited in Assante v, Charleston Bridge Co., 
41 Fed. 366; Hannibal & St. X R. Co. 
V. Missouri River Packet Co., 125 tJ. S. 
271, S Sup. Ct. 880.] 

3. The right of the free navigation of the 
Illinois, is consistent with the right of the state- 
to construct bridges, provided they do not ma- 
terially obstruct the navigation. They exist 
together, and neither can be permitted to de- 
stroy or essentially impair the other. 

4. The authority to construct a bridge across 
a navigable stream, should be so exercised as 
to interfere as little as possible with the free 
navigation of the river. Every bridge may in 
one sense be said to be an obstruction; but 
that delay or risk which is inseparable from the 
thing which the state has the power to create, 
does not malie it an obstruction in law. 

5. The state is to determine when, where, 
and under what circumstances a bridge shall 
be constructed; and as a general thing, no third 
narty can question the authority of the state 
in this respect. 

6. If the bridge was an obstruction, the 
plaintiff cannot recover for the injury, if there 
was carelessness and negligence in the manage- 
ment of the boat injured. 

Mr. Lincoln and Mr. Chmdasero, for plain- 
tiff. 

Mr. Logan, Mr. Powell, and Mr. Peters, 
for defendant 

DRUMMONT>, District Judge. This is the 
same case reported in 6 McLean, 209 [Co- 
lumbus Ins. Co. V. Curtenius, Case No. 3,045] 
—the present defendant being substituted by 
agreement for the former defendants. After 
the decision of the court upon the demurrer, 
the defendants had leave to amend their 
pleas, and in their new pleadings traversed 
the averment in the declaration that the 
bridge, as constructed, was a material ob- 
struction to the navigation of the river. Is- 
sue was joined upon the pleas, and the case 
was submitted to a jury. It appears by the 
evidence that the steamer Falcon, on the 
22d of March, 1849, having several boats in 



* [R^orted by Hon. John McLean, Circuit 
Justice.] 



tow, among which was the canal boat Troy, 
loaded with wheat, was descending the Illi- 
nois river; and in attempting to pass through 
the piers of the bridge constructed at Peoria, 
the canal boat struck one of the piers, was 
stove and sunk, and the cargo lost. The 
plaintifCs, having a policy of insurance on 
the canal boat and cargo, paid it, and 
brought this suit to recover the amount. * 
There were only two questions made in the- 
case;— the fii-st was whether the bridge was 
a material obstruction to the navigation of 
the river; and the second, whether the boat 
had been managed with competent skill. A 
large number of witnesses were examined 
on these points, and there was some conflict 
in the evidence. 

Charge of the Court to the Jury. 

From an examination of the subject in this 
ease, at a former term, I came to the conclu- 
sion which I now repeat to you, that the- 
river Illinois is a navigable stream, free to- 
all the citizens of the United States, and the 
state could not authorize the consti'uctiou of 
a bridge which would be a material obstrae- 
tion to its navigation, and if you believe from 
the evidence, that the defendant has placed 
such obstruction in the river, then no ex-^ 
emption can be claimed by virtue of such 
obstruction. Whether it is a material obstruc- 
tion or not, is a question of fact to be de- 
termined by the jury, upon a consideration 
of all the evidence in the case. 

Some evidence has been given, which it is 
insisted proves that the bridge has not been 
constructed in accordance with the act of 
the legislature of 1847. It is for you to de- 
termine upon the evidence, whether it has 
been constnicted as required by that act If 
it has not been so built, then, of com-se, the 
defendant cannot claim any protection by 
virtue of it The true construction of the sec- 
ond section of the act of 26th of January, 1847, 
is, that the defendant was obliged to have a. 
space of seventy-five feet, fairly and substan- 
tially embracing the principal channel; and. 
if, for any purpose, the bridge was run ir- 
regularly across the channel, that was not a 
compliance with the act, unless the seventy- 
five feet were left open, across the channel, 
estimating with reference to its curve. The 
defendant was not authorized to place any 
pier in the principal channel, but that must 
be left open, tmless it was more than seventy- 
five feet wide, and in that event the usual 
channel for the passage of river a'aft should 
be left open. The legislature had no power 
to declare that a bridge constructed with a 
draw of a certain width, was not a material 
obstruction to the navigation of the river; 
and if the jury is satisfied from the evidence, 
that the defendant has complied with the 
act of 1847, still that does not detennine the 
question whether or not it was an obstruc- 
tion. 

The right of free navigation of the Illinois, 
is not inconsistent with the right of the- 
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state to provide means of crossing tlie river 
by bridges, or otherwise, wben the wants of 
the public require them, provided such 
bridges do not essentially iajm-e the naviga- 
tion of the river. It must be considered as 
settled, that the right to a free navigation of 
our western rivers, and the right of the 
state to adopt those means of crossing them 
which the sliill and ingenuity of man have 
devised, as both are equally important, are 
co-existent, and neither can be permitted to 
destroy or essentially impair the other. The 
authority to construct a bridge across a nav- 
igable river, being in the state, it should be 
exercised in such a manner as, while it gives 
full efEect to the power itself, it should inter- 
fere as little as possible with the other right 
—that of free navigation; and this is the 
true test whether a particular structure is 
such an obstruction as is contrary to law. 
The state having -the power, the state itself, 
or if delegated to a corporation, the corpora- 
tion, as a general thing, is exclusively to 
judge of the time, place and circumstances 
which were to give it exercise, and if it 
seems to the state that the necessities of 
the community call for its exercise, no third 
party can question the propriety of it, imless 
under peculiar circumstances, which do not 
appeal* to exist in this case. Every bridge— 
unless, indeed, one suspended over a river 
so as to be above all vessels and water craft 
—may, in one sense, be said to be an obstruc- 
tion; but that delay or risk which is insepa- 
rable from the existence of the thing which 
the state has the power to create, does not 
make it an obstruction in contemplation of 
law. The necessity is the justification, and 
for such delay or risk the law will not give 
a right of action. These are prineij)les which 
I had occasion to announce in an investiga- 
tion which was recently made at Chicago, 
upon a bill filed by certain pai-ties, to pre- 
vent the erection of a biidge across the Chi- 
cago river, and they embody my views of the 
law upon this branch of the case. 

The jury are to take into consideration all 
the facts and circumstances which are in evi- 
dence before them— the character of the river 
itself, the ti-ade upon it, the craft navigating 
it, and are to judge whether the piers placed 
by the defendant were a material obstruc- 
tion. It is almost impossible to do anything 
more than to lay down general rules, to guide 
the minds of the jm-y upon this part of the 
case. It is in the nature of the subject that 
no precise and absolute rule can be given to 
the jury in this ease, to enable thim to de- 
termine whether this particular bridge was 
an obstruction, because it is the province of 
the jury to apply the law to the facts, and 
their conclusions will be influenced by the 
view they may take of the facts. It may be 
clear that a supposed bridge is an obstL-ue- 
tion and that another is not; but between 
the two there may be infinite degrees of dif- 
ference one way or the other, and it may 
be, and often is, hard to decide where the 



line of division is, as a matter of fact. If 
the jury are satisfied from the evidence that 
the bridge was not a material obsti-uction to 
the navigator, then from what has already 
been said, they will infer it was such a bridge 
as the state was authorized to erect, or cause 
to be erected; and the defendant is not liable 
for any damages sustained by the plaintiff. 
If the jury still believe the bridge was a 
material obstruction, then it is their duty to 
enquire into the ehrcumstances attending the 
collision of the boat against the pier. In 
such case, if there was any want of ordinary 
care, skill or diligence on the part of those 
navigating the steamer or canal boat, the 
defendant is not liable. 

The plaintiff cannot recover fi-om the de- 
fendant, solely on the ground that an ob- 
struction had been placed in the rivex*. Ad- 
mitting the defendant had obstructed the 
X'iver, a party cannot, by carelessly or wanton- 
ly running his boat against such obstruction, 
hold the defendant liable, if the boat was 
sunk. The law- will not compensate for care- 
lessness or wantonness like that; for such an 
obstruction the law would furnish a remedy 
in another way. The law does not require 
that there should be extraordinai-y care or 
skill— in the case supposed— on the part of 
those navigating the steamer and canal boat. 
An eiTor of judgment would not prevent the 
plaintiff from recovering, unless it was an 
error involving a want of care, skill or 
diligence. If they used the usual degree 
of care, skill and diligence, that was suf- 
ficient: the question is not whether the 
steamer by going in a different channel 
might not possibly have avoided the dan- 
ger; but whether ordinary skill was ex- 
ercised. To determine this, it is proper 
for the jury to take into consideration tlie 
unusual stage of the river, the submersion 
of the pivot pier, the carrying away of the 
superstructm-e, and all the other facts proved, 
such as the manner of fastening the canal 
boat to the steamer, &e. It is the duty, un- 
doubtedly, of persons owning boats navigat- 
ing the river, to employ competent agents in 
the management of their boats, as captains, 
engineers, pilots, &e.; and if any damage be 
sustained in consequence of an omission in 
this respect, they must bear the loss. 

The jury are to take the opinions of the 
witnesses as to the bridge being an obsti-uc- 
tion, and as to the manner in which the 
steamer and canal boat were managed; 
•simply as opinions of men of experience to 
inform their judgments, not as absolutely 
binding them. The jm-y may form their own 
conclusions on these points from the whole 
testimony. In this part of the case, of 
cora-se, much more reliance ought to be placed 
on particular facts which establish a con- 
clusion, than on the mere opinions of others. 
The canal boat and cargo were abandoned to 
the plaintiff, and were sold, and the proceeds 
received; if the jury shall find for the plain- 
tiff, the measure of damages is the amoimt 
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paid by the plaintiff, with interest from the 
time of payment, deducting the amount re- 
ceived as the proceeds of the boat and cargo. 

The jury, after being kept together a long 
time, were unable to agree, and by consent of 
parties were discharged; and the suit "was finally 
compromised. 



Case ITo. 8,047. 

COLUMBUS, P. & L R. CO. v. IKDIANAP- 
OLIS & B. R. CO. 

[5 McLean, 450.]* 

Circuit Court, D. Indiana. 1853. 

Contract betwee:t Railroad Companies — Le- 
GAiJxr — Resteainins Bueaoh — Abandonment 
OB Transfeii op Fhanohise. 

1. When two railroad companies agree to 
build a road from certain cities, to connect 
with each other at a given place, and that the 
charges for transportation shall be regulated by 
both companies, and also the meeting of the 
cars, and the through freight cars, if one of 
the companies shall change its gauge so as to 
break up the connection contemplated, an in- 
junction will be granted, to prevent the change 
of gauge. 

2. A contract entered into to make the gauge, 
by one of the parties, contrary to the law of 
the state, such contract is not illegal, if it 
apppar it was made in reference to an alteration 
of the act, and such alteration was procured, 
before any part of the track was laid. 

[Cited in Cook v. Hamilton County Com'rs, 
Case No. 3,157.] 

3. To fix the charge for the transportation 
of passengers and freight, is the exercise of the 
franchise by each company, and if they agree 
that both companies shall regulate this, it is no 
abandonment or transfer of the franchise of 
either. 

Stanbery, Blacliford & James, for com- 
plainants. 
Andrews & Yandes, for defendants. 

OPINION OF THE COURT. On the 30th 
of January, 1852, the parties in this case en- 
tered into the following agreement: "It is 
mutually agreed by and between the Indian- 
apolis and Bellefontaine Railroad Company 
of Indiana, of the one part, and the Colum- 
bus, Piqua, and Indiana Railroad Company, 
of Ohio, of the other part, as follows: The 
lines of said roads from the city of Columbus, 
Ohio, to the city of Indianapolis, Indiana, 
shall meet at Union on the line between the 
said states, in direct connection in the same 
depot building, and shall be for transporta- 
tion of freight and passengers a tlirough line 
between the cities, each company receiving 
upon the through freight and passengers, in 
proportion to the length of the road in each, 
which freight and fare of passengers shall be 
fixed by the two roads, and to carry out 
which each shall be authorized to give 
through tickets, and freight bills on the 
route, to be accounted for on settlement. The 
time of running and meeting of the cars, and 
through freight cars, shall be arranged by the 

* [Reported by Hon. John McLean, Circuit 
Justice,] 
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two companies, so as to carry into effect, in 
good faith, the through business connection 
on the roads between the two states." This 
contract was ratified by both boards. Some- 
time after the above contract was entered in- 
to, a further agreement, in regard to the 
gauge of the road, was considered necessary; 
and the president of the Indiana board made 
a contract with the Ohio company, that the 
gauge on the entire road should be four feet 
eight and a half inches. The Ohio gauge 
was fixed by statute at four feet ten inches; 
and other gauges w;ere prohibited. This con- 
tract was never ratified by the Indiana com- 
pany; and a great number of depositions 
were taken to show, from the usage of the 
company, that the contract, made by the 
president^ was binding on it, though not rati- 
fied by it Under the above contract it be- 
came necessary for the Ohio company to pro- 
cure an act of the Ohio legislature, to legalize 
the gauge it had agreed to establish; and a 
law to that effect was obtained some four 
months after the contract was entered into. 
It was admitted by the parties, that when the 
first contract was made to connect the two 
roads at Union, about forty-five miles of the 
Indiana road was completed from Indianapo- 
lis in the direction to Union. These are the 
leading facts in the case, and the complain- 
ants, in their bill, represent, that the defend- 
ants are about to change the gauge of their 
road, so as to defeat the connection agreed 
upon by the two companies, requiring at 
Union a change not only of the passenger 
cars, but also the cars carrying freight; and 
it is alleged that the same gauge has been 
adopted as the Cleveland road, to the mate- 
rial and irremediable mischief of the Coluifi- 
bus company, except by an injimction to re- 
strain the Indiana company from carrying 
out its contract with the Cleveland Railroad 
Company. 

I do not deem it necessary to look into the 
depositions taJsen to show that the second 
contract, as to the gauge agreed upon, was 
binding on the Indiana company. I think the 
first contract between the two companies, 
embraces aU the rights of the complainants, 
which are claimed under the second contract 
The contract provided for a road from In- 
dianapolis to Union, and thence to Columbus, 
in Ohio. It is admitted by the parties that 
at this time, about forty-five miles of the 
Indiana road, in the direction to Union, was, 
completed; and that the gauge of that part 
of the road was four feet eight and a half 
inches. 'It also appears that the Ohio com- 
pany applied to ,the legislature, and procured 
an act which legalized the gauge they con- 
tracted for, and which conformed to the 
gauge of the Indiana road. No one can read 
the contract and not see; that the fi'eight cars 
were to be run through .the eptire route. The 
words are, "The time of running and meeting 
of the cars, and through freight cars shall be 
arranged by the two companies, so as to 
carry into effect in good faith, the through 
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business connectioii on the roads between the 
two states." The running and meeting of 
the cars would not refer to the through 
freight cars. If the freight cars ai-e to be 
run through, they don't meet, in the sense 
spoken of. The change of freight cars would 
cause gi'eat delay and expense, especially if 
the fi-eight consisted of live stock. But the 
passengers can change ears in five minutes. 
It was therefore proper to provide for the 
meeting of the passenger cars, and also to 
regulate "the through freight ears." If the 
freight cars were to be run through the whole 
line, it is clear that the gauge must be the 
same throughout the line. But there is an- 
other fact equally conclusive; the Ohio end 
of the line was made of the same gauge of 
the Indiana although different from the Ohio 
gauge provided for by statute, and to author- 
ize which, an act of the Ohio legislature was 
procured by the Ohio company. And it ap- 
pears the gi'eater part of the Ohio road has 
been completed. But there is another con- 
sideration which, if possible, is still more con- 
clusive. At the time the first contract was 
made, it is admitted that more than forty 
miles of the Indiana road was completed, 
which was the line of road embraced by the 
contract. It could apply, from the desciip- 
tion in the contract, to no other route. Can a 
railroad be made without a gauge? In the 
nature of things this is impossible. It fol- 
lows then, necessarily, that the gauge of tne 
entire road was the gauge of the Indiana 
road that was completed, and which was em- 
braced by the contract Can anything be 
more conclusive than this? But in addition 
to^ these facts, the Indiana company extended 
its road to Union, or near to it, and the Ohio 
Company built the Ohio road to Piqua. or 
near to it, from Columbus, and both roads 
were made of the gauge of the Indiana road, 
which had been made before the conti'act 
was signed. The work on both sides of 
Union, under the contract, shows the con- 
struction of it by both companies. 

An objection is made to the legality of the 
contract to build the Ohio part of the road, 
as the gauge is in violation of the Ohio stat- 
ute. To this it is answered in argument, that 
the defendants cannot take advantage of the 
objection, as it is a matter which rests be- 
tween the state and the complainants, and 
that the state only can raise this objection. I 
am not prepared to say that any party, who 
is called upon specifically to execute a con- 
tract may not set up the illegality of that 
contract, as being against an express statute. 
But the answer to the objection that al- 
though the contract was made, it was with 
reference to a future execution of its condi- 
tions, when the modification of the law of 
Ohio should be obtained, which removed the 
objection. And it in fact appears that the 
construction of the road, by laying down the 
rails, wp.s not commenced until long after 
the passage of the amended act by the legis- 
lature of Ohio. The law, therefore, was not 
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violated under the contract, nor was it in- 
tended to be violated. 

It is farther alleged that, under the con- 
tract the respective companies, by acting to- 
gether in fixing the rates for the transporta- 
tion of passengers and fi'eight, conveyed a 
part of their franchise, which they had no 
power to do. There is no part of the contract 
which, in this respect, affects the franchise of 
either company. The companies may agree, 
as individuals may agree, to certain rates of 
transportation which may be considered mu- 
tually advantageous. Neither company has 
parted with its corporate powers; each acts 
for itself, and under its own powers in fixing 
the rates of transportation, and they both 
agree that the charge shall be uniform 
throughout the line. 

An injunction will be issued to prevent the 
Indiana company from changing its gauge," 
from Indiana to Union, which it has ex- 
pressed a determination to do, and had act- 
ually commenced the work. 



COLWELIy, Id re. See Case No. 17,529. 
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COMBS V. HODGE, 

[5 Pittsb. Leg. J. 37,] 

Circuit Court, District of Columbia. May 29, 
1857.^ 

Transfer op Public Debt Certificates. 

[An unauthorized transfer, to a bona fide 
purchaser, of certificates of a public debt, en- 
dorsed in blank to facilitate partial payment, 
and exchange for other certificates, vests an 
absolute title in the purchaser,] 

[See note at end of ease.] 

[In equity. Bill by Leslie Combs against 
John L. Hodge, administrator of Andrew 
Hodge, deceased, William L. Hodge, and 
James Love, to recover two certificates for 
a portion of the public debt of the republic 
of Texas. 

[The certificates in question- were issued to 
complainant, and were only transferable by 
him or his attorney, or his representative, on 
the books of the stock commissioner of the 
republic. He endorsed the certificates in 
blank, and sent them to the defendant Love 
in Texas, with authority to receive an an- 
.ticipated partial payment, and to obtain oth- 
er certificates of the same description for the 
residue. 

[The defendant John L, Hodge claimed the 
certificates by purchase of his intestate from 
Love for full value, and in reliance on the 
endorsement and Love's apparent authority 
to dispose of them.] * 

This decision embraces the settlement of 

^ [Reversed by the Supreme Court in Combs 
V. Hodge, 21 How. (62 U. S.) 397.] 

* [The facts in the statement are taken from 
the opinion of Mr. Justice Campbell in the re- 
port of the case on appeal to the supreme 
court.] 
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a point of law of general interest and im- 
portance erery where, viz.: That certificates 
of the debt of Texas, endorsed by the par- 
ties to whom issued, and placed by them in 
the hands of an agent to be transferred on 
the books of Texas, could be by that agent 
sold to a bona fide purchaser without notice, 
so as to vest in him the absolute title to 
them. Its importance arises from its appli- 
cability to transactions in stocks generally. 

[NOTE, Complainant appealed to the su- 
preme court, which reversed the decree of the 
circuit com-t, and remanded the cause with di- 
rections to allow the parties to amend the plead- 
ings, and to take testimony if they should he 
so advised. 

[The ground of the reversal, as stated by Mr. 
Justice Campbell, was that the protection of the 
law merchant to the holder of negotiable paper 
taken in the coarse of business for value did 
not extend to certificates like those in ques- 
tion, but, assuming that defendant's intestate 
was a holder for value, the answer failed to 
state the consideration paid to Love, or the time, 
place, and circumstances of the contract. Fur- 
ther, it appeared that complainant had not au- 
thorized the sale or transfer of the stock, and 
if there was a power of attorney authorizing 
Love to sell, as contended by defendant, it was 
incumbent on the latter to show the absence 
of collusion. Combs v. Hodge, 21 How. (62 U. 
S.) 397.] 
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Case K"o. 3,049. 

COMEGTSS et al. v. ROBB. 

[2 Cranch, 0. G. 141.] ^ 

Circuit Court, District of Columbia. June 
Term, 1817. 

Amendment of Writ. 

The court will [not] grant leave to amend the 
writ, by changing the name of one of the 
plaintiffs. 

Mr. Lockerman, for plaintiffs, moved to 
amend the writ, by altering the name of one 
of the plaintiffs from Comegyss to Peer- 
house. 

THE COURT (nem. fcon.) refused. 
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Case "No. 3,050. 

The COMET. 

[1 Abb. TT. S. 451; 2 Chi. Leg. News, 301; 5 
Am. Law Rev. 184.] * 

District Court, N. D. New York. Feb. Term, 
1870. 

COL-LISION— ISSCRUTABLE FaULT— DAMAGES. 

1. Where, in a collision case, the evidence is 
so conflicting or uncertain that the court cau- 



* [Reported by -Hon. William Cranch, Chief 
Judge.] 

* [Reported by Benjamin Yaughan Abbott, 
Esq., and here reprinted by permission. 5 
Am. Law Rev. 184, contains only a partial re- 
port] 



not determine upon which vessel the real cause 
of the collision should be charged, the damages 
should be divided between the colliding vessels, 

2. The rules and authorities governing the 
apportionment of damages for collision, in 
cases of mutual fault, inscrutable fault, and 
inevitable accident, — elaborately reviewed. 

[Cited in The Max Morris, 28 Fed. 834.] 

In admiralty. Hearing upon a libel for col- 
lision. 

The libel in this case was filed by John V. 
Detlor and others, owners of the Silver 
Spray, agamst the Comet, the Lake and Riv- 
er Transportation Company, claimants; and 
came on for hearing upon the proofs. 

The question which vessel was in fault 
for the coUision, was closely contested. But 
as the decision proceeds upon the groimd that 
the evidence did not enable the com't to de- 
termine this question, and that the damages 
must be awarded upon the principle applica- 
ble to eases of insci-utable fault, that portion 
of the opinion which relates to the question 
.of fault is omitted. 

George B. Hibbard, for libelant. ^ 

H. B. Brown and John Ganson, for claim- 
ants. 

HALL, District Judge. This is a cause of 
colUsion and damage, prosecuted by the own- 
ers of the side-wheel steamer Silver Spray, a 
Canadian vessel, against the propeller Comet, 
an American vessel, to recover the value of 
the Silver Spray and her cargo, which were 
sunk by a collision with the Comet, about ten 
o'clock in the evening of August 30, 1869, in 
Lake Huron, near the entrance into St. Clair 
river, at the foot of that lake. 

The night was dear, and the weather fair; 
and there is nothing in the testimony tending 
to show that the coUision occurred without 
culpable negligence or gross unskiUfulness on 
the part of those in charge of at least one of 
the colliding vessels. 

It was, therefore, necessarily conceded, up- 
on the argument, that the case was not one 
of inevitable accident; but the testimony 
was in many respects conflicting and tmcer- 
tain, and in some respects entirely irrecon- 
cilable; and it is not possible to determine, 
with absolute certainty, the particular fault 
or faults to which the collision should be at- 
tributed. 

(The opinion here proceeds with a review 
of the evidence bearing upon the question— 
which vessel was to blame?) 

Upon the whole evidence, it can hardly be 
doubted that there was gross and culpable 
negligence on both vessels, and the case will 
be disposed of as one of mutual fault— it be- 
ing held that this may be properly done upon 
a dear and satisfactory preponderance of 
testimony, although it may be impossible to 
say that there is no reasonable doubt in re- 
gard to the specific and particular faiilt of 
each vessel, which was one of the proximate 
causes of the collision. 

If, however, it is not a case of mutual faulty 
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it is one in whicli, from the conflicting and 
unreliable cliaracter of the evidence, it is im- 
possible to determine npon wMch vess^ tlie 
real cause of tlie collision sliould be charged, 
and therefore a case of inscrutable fault. In 
either case, the damages must be divided be- 
tween the colliding vessels. And such wUl 
be the final decree of this court in the pres- 
ent case. 

As the conclusion Ihat a libelant, in a col- 
lision case, is entitled to recover upon a clear 
and satisfactory prepondeitince of testimony, 
although there may be reasonable doubt as 
to which party is to blame, and the conclu- 
sion that in a case of inscrutable fault the 
damages must be etjuaUy borne by the col- 
liding vessels, are directly opposed to a state- 
ment of the reporter's headnote to the case 
of The Grace Girdler, 7 Wall. [74 TJ. S.] 19o, 
and as that head-note appears to be sustained 
by a dictum of Mr. Jxtstice Swayne, whose 
character and learning are desei*vedly held 
in very high respect, it has been deemed 
proper to attempt to show that the head-note- 
referred to was founded solely upon an obiter 
dictimi of that leai-aed justice, and not upon 
the decision of the com't; and also to state 
the reasons which have induced a decision in 
opposition to tlie dictum referred to. 

The statement of the head-note referred to 
is as follows: "Where, in a case of collision, 
with loss, there is reasonable doubt as to 
which party is to blame, the loss must be 
sustained by the one on which it has fallen." 

A careful examination of the report of the 
case of The Grace Girdler [supra] wiU show 
that no such question was decided in that 
case; and that the only foundation for this 
statement of the reporter is a mere dictum of 
the learned justice just named, upon a ques- 
tion not discussed by him, and not involved 
it! the decision of the court. Upon the fuU 
report, it is very clear that Mr. Justice 
Swayne and the majority of the court based 
their decision upon the conclusion that the 
Grace Girdler was free from fault, and that 
if the injured vessel was not in fault, it was 
a case of inevitable accident. 

Mr- Justice Swayne states that the point 
that the injured vessel (the yacht Ariel) was 
in fault, was not pressed by the counsel rep- 
resenting the Grace Gurdler; and that, for 
the purposes of the case, they held that the 
yacht was blameless. It is true that he im- 
mediately adds: "But she suddenly thrust 
herself before the schooner (the Grace Gird- 
ler) and took the latter by suprise;" and 
that he subsequently states that "the con- 
trolling fact, in the case imder considera- 
tion, is the sudden change of the leading 
vessel (the Ariel) to a course across the 
bows of the one behind her." But these 
statements were not, apparentiy, deemed in- 
consistent with the position that the case 
was one of inevitable accident; for, imme- 
diately afterwards, he proceeds to dispose of 
the question raised by the appellants under 
the seventeenth article of the act of 1864, 



"fixing rules and regulations for preventing 
collisions on water," and, in conclusion, 
states: "It would be a strange result if the 
statute should mate an innocent vessel li- 
able for an inevitable accident" After this, 
there is a short paragraph, stating what is 
required to entitie a libelant, in a collision 
case, to recover full indemnity; and then 
the learned justice proceeds as follows, viz.: 
"Inevitable accident is when a vessel is pur- 
suing a lawful avocation, in a lawful man- 
ner, using the proper precautions against 
danger, and an accident occurs. The high- 
est degree of caution that can be used is not 
required. It is enough that it is reasonable, 
tmder the circumstances, such as is usual in 
similar cases, and has been foimd by long 
experience to be sufficient to answer the end 
in view— the safety of life and property. 
When there is a reasonable doubt as to 
which party is to blame, the loss must be 
sustained by the parly on whom it has fall- 
en." 

And near the conclusion of the opinion it 
is stated that the disti-ict court had acquit- 
ted the Grace Girdler, and dismissed the li- 
bel; that the circuit court had affirmed the 
decree, on appeal; that to warrant a rever- 
sal it must be clear that the lower courts 
had committed an error; and that the case 
was not one of that character. 

From the foregoing statements, and in- 
deed from the entire opinion of Mr. Justice 
Swayne, it is quite evident that the case was 
decided by the majority of the court as one 
of inevitable accident, and this is confirmed 
by the statement of Mr. Justice Davis, in 
his very brief dissenting opinion (which was 
concurred in by Hie chief justice and Mr. 
Justice Clifford), that he "could not agree 
that the collision was the result of inevita- 
ble accident." 

It is also confirmed by the fact that, so far 
as can be ascertained from the report, the 
question of the rule of damages In cases of 
inscrutable fault, had not been discussed by 
counsel, and that it does not appear that 
any of the American decisions or authorities 
bearing upon that question had been cited 
or discussed by the learned counsel who ar- 
gued the case, or been considered by either 
of the judges of the court Indeed, the only 
authority referred to in support of the dic- 
tum under consideration, is the case of The 
Catherine of Dover, 2 Hagg. Adm, 154, and 
the dictum itself seems to be only an inci- 
dental remark, rather than the deliberate 
expression of an authoritative judicial opin- 
ion. And certainly there is nothing in the 
opinion, or in the full report, to show that 
the point had been carefully considered by 
the learned judge or by his associates on the 
bench. 

The case of The Catherine of Dover (de- 
cided in 1828) is the first reported as having 
been decided by Sir Christopher Robinson, 
after his appointment as the successor of 
Lord Stowell. In submitting the case to the 
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trinity masters, the new judge said: "The 
result of the evidence will be one of three 
alternatives: either a conviction in your 
mind that the loss was occasioned by acci- 
dent" (meaning doubtless inevitable acci- 
dent), "in which case it must be sustained 
by the party on whom it has fallen; or a 
state of reasonable doubt as to the prepon- 
derance of evidence, which will have nearly 
the same effect; or thirdly, a conviction that 
the party charged with being the cause of 
the accident is justly chargeable with the 
loss of the vessel, according to the rules of 
navigation which ought to have guided 
them." The trinity masters having declared 
their opinion that the loss was occasioned 
by accident, imputable chiefly to the improp- 
er movement of the Dart (the libelant's ves- 
sel), the learned judge declared that he 
adopted this opinion, "with perfect satisfac- 
tion," and dismissed the libel with costs. 
The question now under discussion did not, 
it is evident, arise in that case, nor was it 
afall discussed by counsel or by the court 

The subsequent case of The Maid of Auck- 
land, decided by Dr. Lushington, in 1848 (6 
Kotes of Cas. 240), did, however, present the 
question of the rule of damages in cases of 
inscrutable fault, and though the question 
does not appear to have been discussed, ei- 
ther by the counsel or by the court Dr. 
Lushington, in addressing the trinity mas- 
ters, said, in substance, that in case they de- 
cided that they could not tell which vessel 
was to blame, the libel and cross libel filed 
in the case must both be dismissed. 

The rule thus announced seems to have 
been adopted by the English admiralty, 
without controversy or discussion, and ap- 
parently without considering the difference 
between the common law rule, so adopted, 
and the rule of the maritime law, and wheth- 
er the one or the other should be adopted in 
that court Its adoption by the English ad- 
miralty has not been, and will not be held 
to be binding upon the American courts of 
admiralty; and though several of the dis- 
trict courts of the United States have adopt- 
ed the rule of the maritime law, in exclu- 
sion of the common law rule, in such cases, 
the question is. it is supposed, still an open 
one in the supreme court of the United 
States. 

Although the question had probably never 
been referred to in any opinion delivered in 
the supreme com-t of the United States, prior 
to the case of The Grace Girdler, the ques- 
tion was not then a new one in the admiral- 
ty com-ts of this country, and, as before stat- 
ed, the rule of division of damages in. cases 
of insci'utable fault had been approved by 
some of those courts. It had also been ac- 
cepted as the established rule in this coun- 
try by some of our most distinguished ju- 
rists. 

Some of these authorities will be presently 
considered, but it may be well first to refer 
to »:he provisions of the judiciary act of 1789 



[1 Stat 76], and the process acts of 1789 and 
1792 [1 Stat 93, 276], as bearing upon this 
subject; and also to the rule which prevails 
in the maritime courts of Em'ope. 

By the judiciary act of 1789, original cog- 
nizance of all civil causes of admiralty and 
maritime jurisdiction was given to the dis- 
trict courts of the United States, saving to 
suitors, in aU cases, the right of a common 
law remedy where the common law was com- 
petent to give it; and under this act it has 
been held that the jurisdiction of those 
courts embraces all cases of a maritime na- 
ture, whether they be particularly of admi- 
ralty cognizance or not; and that such jmis- 
diction, and the law regulating it are to be 
sought for in ttie general maritime law of 
nations, and are not confined to that of Eng- 
land, or any other maritime nation. Davis 
r. The Seneca [Case No. 3,650]; The Ohuisan 
[Id. 2,717]; Thompson v. The Catharine [Id. 
13,949]; The Friendship [Id. 5,123.] 

The temporary process act of 1789, provid- 
ed that the forms and modes of proceeding 
in the courts of admiralty and maritime ju- 
risdiction should be according to the course 
of the civil law; and the process act of 1792, 
which is still in force, provides, in sub- 
stance, that "the forms and modes of pro- 
ceeding in suits of admiralty and maritime 
jurisdiction shall be according to the princi- 
ples, ixdes, and usages which belong to 
courts of admiralty as distinguished from 
coiu'ts of common law," except so far as 
might have been, or might be otherwise pro- 
vided "by congress or those courts. 

Under these statutes, as well as firom the 
character of the question, our courts of ad- 
mU-alty have naturally and properly looked 
to the admiralty and maritime courts, rather 
than to the com*ts of common law, for the 
rule of damages in colHsion cases; and, con- 
sequently, the rule of the division of dam- 
ages, in cases of mutual fault has been 
firmly established by repeated decisions; 
first iu the district courts, and more recently 
by decisions of the supreme court of the 
United States. 

The rule of the division of damages, em- 
bracing the case of mutual fault was recog- 
nized and sanctioned by the early maritime 
codes of Europe; and in cases of mutual 
fault it has been adopted by the admiralty 
courts of England and of this country, in 
direct opposition to the rule of the common 
law. But it was not to cases of mutual 
fault alone that this, rule of division was ap- 
plied by the maritime codes and maritime 
com-ts of continental Europe; for the crude 
provisions of the ancient maritime codes re- 
quired a division of the damages caused by 
a collision in the three cases of mutual fault, 
of inscrutable fault and of inevitable acci- 
dent Laws of Oleron, art 14; Laws of 
Wisbuy, arts. 26, 50, 67, 70; Poth. Mar. Cont, 
by Cushing, 91, 92, arts. 155, 156. 

The provisions of the celebrated marine 
ordinance of Louis XIV. are, perhaps, some- 
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what more full, definite, and precise than 
■those of the earlier maritime codes. 

Articles 10 and 11 of title 7 of this ordi- 
nance, have been rendered into English (2 
Pet. Adm. append. 57), as follows: 

"X. In case of ships running aboard each 
■other, the damage shall be equally sus- 
tained by those that have suffered and done 
it, whether dm-ing the coui-se, in a road, or 
in a harbor." 

"XL But if the damage be occasioned by 
either of the masters, it shall be repaired by 
him." And see 2 Valin, Comm. 177-187. 

The ancient rule of the division of dam- 
ages, and which applied equally to the eases 
of mutual fault, inscrutable faiilt, and inev- 
itable accident, was doubtless originally 
adopted because of the difficulty of determin- 
ing to which vessel the fault which caused 
the loss should be imputed. Thus Grotius 
<boolc 2, e. 17, art. 21), in speaking of a mas- 
ter's liability for damage caused by his slave 
or beast, says: 

"For the master that is not in fault, is not 
bound to make reparation by the law of na- 
tiu-e; no more than he whose ship, without 
bis fault, falls fotil upon his neighbor's ship 
and damages it. Although by the laws of 
many nations, as by our own, such damages 
:are to be equally divided between them both, 
l)y reason of the difficulty of proving the 
fault" And for a similar reason, the civil 
law made the several occupants of different 
■parts of a house liable for damages in cer- 
, tain cases without proof of personal fault, 
unless it could be proved to whom the cause 
of such damages should be imputed. Do- 
mat, Civ. Law, pt. 1, bk. 2, tit 8, § 1, art 5. 

It is true that the rule which requires a 
division of damages in collision cases has 
been much discussed, and sometimes disap- 
proved by elementary writers and learned 
judges; but it has nevertheless been gener- 
■ally accepted as the rule in common use by 
the maritime com-ts of this country anfl of 
■the Em-opean continent and by the most 
•eminent writers on mai-itime law. It has 
had the sanction of Cleirac, Valin, Grotius, 
Emerigon, Pardessus, and Boulay-Paty, and 
of Kent and Story, as well as that of the 
judge.<5 of the maritime courts. It has been 
considered as firmly established in the cases 
. of mutual fault and of inscrutable fault; 
whilst in this coimtry and in France, as well 
:as in England, the civil law rule (which in 
this respect corresponds with that of the 
■common law), that in the case of inevitable 
accident the damage must be borne by the 
party on whom it has fallen, has, in those 
cases, displaced the rule of division adopted 
by the ancient maritime codes. 

The Code de Comm. art 407, contains the 
following provisions: "In case of running 
foul, if the occurrence was pm-ely acciden- 
tal, the damage is borne, without remedy, 
by the suffering vessel. If the running foul 
proceeded from the fault of one of the cap- 
tains, the damage is paid by the one who 



occasioned it If there be a doubt which of 
the two vessels was in fault in running foul, 
the damage is to be repaired at their com- 
mon expense, in equal portions between 
them." Code de Comm., with translation 
by Rodman, 1814, 232, 233. The orighial of 
so much as relates to the question now un- 
der disctission, is as follows: "S'il y a doute 
dans les causes de Tabordage, le dommage 
est repairs k frais communs, et par egale 
portion par les navires qui I'ont fait et souf- 
fert" Bacqua's Codes, new edition, pub- 
lished by Durand, in Paris, 1856. 

As has been said, the ordinance of Louis 
XIV. made no distinction between the cases 
of mutual fault, of inscrutable fault,, and of 
Inevitable accident; and the Code de Com- 
merce, while it specially adopts the rule of 
the civil law, and of the common law, in the 
case of inevitable accident, makes no ex- 
press provision for the case of mutual fault. 
Emerig. Ins. (Meredith's Ed.) 327, appai'- 
ently ignores the existence of cases of mu- 
tual fault He says: "There are thtee 
kinds of collision— that which happens from 
casualty; that which happens by the fault 
of some one; and that which happens with- 
out it being possible to ascertain by whose 
fault" He further says (page 328), that in 
the first of these cases, "each vessel puts up 
with the injury it has received;" that, in 
the second case (page 329), "the damage 
shall be made good by the party who caused 
it" In respect to the third case, he says 
(pages 332, 333): "If the collision has not 
happened from casualty, though it is impos- 
sible to iinow by whose fault, it is then a 
ease for dividing the disaster, and making 
each of the vessels bear one-half of the dam- 
age. Such is the sense of article 10 of the 
ordinance of Louis XIV. *In case of colli- 
sion of vessels, the damage shall be paid for 
equally by the vessels which have done and 
suffered it whether on the voyage, or in a 
roadstead or port' " 

"Stypmanus, Kuricke and Lo'ccenius, say 
that this division of the loss is prescribed by 
equity, and on the accoimt of the difficulty 
of proof. Cleirac appears to confine it to 
the case where the party doing and the 
party suffering the damage are to blame, 
and their excuses are very obscure. Gro- 
tius says that, as it is difficult to prove the 
fault, even when, it has been willful, the 
laws of some countries direct that in the 
case in question the masters of the two ves- 
sels shall bear each an equal portion of the 
damage. Many cases are found in om: 
books where this division of loss has been 
decreed on account of the difficulty of the 
question." And see Arn. Ins. (Perkins' Ed.) 
803. 

It may be proper to observe that the quo- 
tation from Grotius, made by Emerigon, as 
above stated, is a different translation of a 
part of section 21, lib. 2, c. 17, which has 
been herdnbefore referred to in another 
translation. 
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Lord Tenterden says (Abb. SMpp. 229): 
"By the law of most of the maritime states, 
differing in this particular from the Roman 
law, which leaves each party to bear his own 
loss, the cost of damages resulting from col- 
lision without fault in the persons belonging 
to either ship, is to be divided equaBy be- 
tween them. The same rule obtains when 
both vessels are to blame, and when the 
blame cannot be detected." 

The division Of damages in cases of mutual 
fault has been more seriously controvei-ted 
than the rule which requires such division in 
cases of inscrutable fault; and so late as 
1837, a learned and able writer on mercan- 
tile laT^r, in the London Law Magazine, iu 
questioning the rule in cases of mutual fault, 
ventmred to declare that no writer on mari- 
time law applied the rule of equal partition 
to any case but that of inscrutable fault. 
Note to Curt. Adm. Dig. 145, and 17 Law 
Mag. 327.=* 

And in 184S, in the case of The Bay State 
[Case No. 1,148], Judge Betts, of the southern 
disti-ict of New York, after stating that it 
was the first case which had occurred in 
that district in which the question had arisen, 
and after declaring himsplf better satisfied 
with the common law rule, adopted the rule of 
division in a case of mutual fault as having 
been sanctioned by Judges Ware and Hop- 
kinson, and impliedly admitted by the su- 
preme court of the United States in Strout 
V. Foster, 1 How. [42 U. S.] 92; but adding, 
that the principle deserved the solemn ad- 
judication of our highest tribunals. 

The American authorities, with scarcely an 
exception, affirm the rule of equal division 
in cases of insa'utable fault. 

In 1847, in the case of The Scioto [Case No. 
12,508], one of the^ most learned, as well as 
one of the most careful of our admiralty 
judges,— Judge Ware, of the Maine district, 
—sanctioned the rule in a very carefully pre- 
pared and able opinion; and in 1854, in the 
case of The Nautilus [Id. 10,058], the same 
learned judge again applied the rule of divi- 
sion in a case of inscrutable fault. And, also 

*In the head-note to the case of The Mary 
Stewart, decided in 1844, 2 W. Rob. Adm. 244, 
it is stated that "in cases of collision, where 
the evidence on hoth sides is conflicting and 
nicely balanced, the court will be guided by 
the probabilities of the respective cases which 
are set up, &c." And see The Speed, Id. 225. 

Again, in The Wheatsheaf v. The Intrepide, 
Holt, Rule Road, 210, 212, 213, Dr. Lushins- 
ton, in addressing the trinity masters, said: 
"I am exposed to great difficulty from the ex- 
treme contradiction in the evidence in the case;" 
. . . and "you must consider from the evi- 
dence the probabilities on the one side and on 
the other." And there was a decree for the 
lihelants. And see The Jane and Ellen v. The 
Emma, Id. 207; The Saucy Lass v. The Bol- 
deraa. Id. 205; The Esther v. The Concordia, 
Id. 142; The Benedetto v. The Calypso, Id. 
117. In the case of The Emperor v. The 
Zephyr, Id. 24, it was said by the court that 
the evidence was so conflicting that it was im- 
possible to reconcile it, and that in cases of that 
description they must be governed by the proba- 
bilities. H. 



in 1854, the learned judge of the Ohio dis- 
trict, in the case of Lucas v. The Thomas 
Swann [Id. 8,588], unhesitatingly applied the 
rule of division in a case held to be one of 
inscrutable fault. In Jarvies v. Maine [Id. 
7,224], in the southern district of New York, 
in 1857, the same rule was adopted imder 
like circumstances. The rule has been acted 
upon in other districts, in like cases, and 
it is believed that in all such cases the de- 
cisions upon that question have been sub- 
mitted to without appeal. 

The American writers on maritime law, it 
is believed, without exception, accept the 
rule of division of damages in eases of in- 
scrutable fault. Story, Bailm. §§ 608, 609, 
and notes; 3 Kent, Comm. 231; 1 Pars. Merc. 
Law (1st Ed.) 188; 1 Conk. Adm. (2d Ed.) 
378, etc.; Bouv. Law Diet, tit "Collision;" 
Mand. Mar. Law, §§ 357, 358. 

It is deemed proper also to refer again to 
the particular language of the dictum of 
Mr. Justice Swayne, not for the purpose of 
verbal criticism, but as furnishing additional 
evidence that it was a hasty and inconsid- 
erate expression, not based upon any well 
considered or deliberate opniion of that 
learned judge. 

In a case of collision, the term reasonable 
doubt, may, perhaps, have a somewhat dif- 
ferent signification from that given to it up- 
on a criminal trial; but lawyers and judges 
accustomed to the trial of collision cases (in 
which, perhaps, more than in any other class 
of cases, the testimony is very often so con- 
flicting and irreconcilable, that there must be 
reasonable doubt which party was to blame), 
will at once admit that if these cases are not 
to be decided, like other civil cases, upon the 
clear preponderance of testimony, the ma- 
jority of those who suffer damage by colli- 
sion, occasioned by negligence, will find that 
a remedy is often denied them when it would 
have been afforded by the admiralty courts 
under precisely the same circumstances if 
the new rule had not been adopted. 

As f lurther additional evidence of the same 
character, it may be observed that the dic- 
tum of Mr. Justice Swayne is not justified 
by the dictum of Sir Christopher Robinson, 
cited in its support. "A state of reasonable 
doubt as to the preponderance of evidence" 
in a collision case, is a very different thing 
&om a "reasonable doubt as to which party 
is to blame;" for in many eases a very clear 
and decided preponderance of testimony may 
exist, and the judicial mind yet be subject to 
reasonable doubt as to which party was to 
blame. 

For these reasons the dictum referred to 
has not been considered as binding upon this 
comrt, and its final decree in this case will 
provide for a division of the damages. 

Decree accordingly. 

[NOTE. The Lake & Transportation Compa- 
ny, claimants of the Comet, appealed to the 
circuit court, where the decree herein was re- 
versed, and the libel dismissed. Case No. 3,- 
051.] 
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Case M'o. 3,051. 

The COiEET. 

[9 Blatchf. 323.] * 

Circuit Court, 2s\ D. New York. Jan. 16, 1872.=' 

Collision between Steamers — Lookout — Eiiuo- 
NEOUS Makoedvke. 

1. In a collision between two steamers, in the 
night, the S. and the C, the S. was held in 
fault for not having any lookout assigned or 
stationed for the performance of that duty; 
and for starboarding, instead of porting, when 
the two steamers were meeting nearly end on; 
and for starboarding when she saw the red 
light of the C, a short distance off, a very 
little on her starboard bow; and for not stop- 
ping and reversing. 

[Applied in The Manitoba, Case No. 9,029. 
Cited in The Ancon, Id. 348; The Jay 
Gould, 19 Fed. 769.] 

2. It being shown that the S. was negligent, 
she is to be hdd to clear proof of contributing 
negligence or fault in the C- 

[Cited in The Clarion, 27 Fed. 131; Pierce t« 
The J. R. P. Moore, 45 Fed. 268; The 
Athabasca, Id. 655; The John King, 49 
Fed. 474.] 

3. On the evidence, the G. was Md not to 
have been in fault. 

[Cited in The Sunnyside, Case No. 13,620.] 

[Appeal from the district court of the Unit- 
ed States for the northern district of New 
York.] 

[In admiralty. Libel by John V. Detlor and 
others, owners of the Silver Spray, against 
the Comet (the Lake & River Transportation 
Company, claimants).] 

George B. Hibbard, for libellants. 
John S. Newberry and Henry B. Brown, 
for claimants. 

WOODRUFF, Circuit Judge. TJie libel 
herein was filed by the owners of the steam- 
boat Silver Spray, for damages caused by a 
collision on Lake Huron, between their vessel 
and the propeller Comet, in which, collision 
the steamboat was sunk. In the district 
court, the libellants obtained a decree for con- 
tribution, upon the ground that both vessels 
were in fault. 1 Abb. U. S. 451 [Case No. 
3,050]- The claimants, owners of the Comet, 
appealed, and the cause has been tried in this 
court 

The Spray, a small steamboat of 150 tons 
burthen, was on a voyage from Goderich, in 
Canada, on the east side of the lake, to Sar- 
nia, on the east side of the St Clair riv^. 
She left Goderich about 2 o'clock and 45 min- 
utes in the afternoon of the 13th of August, 
1869, and took her course south-west by 
south, (or, by her compass, south by west 
half-west,) for Fort Gratiot light, on the 
American or west side, a short distance north 
of the mouth of St Clair river. She contin- 
ued that course until she made the light, di- 
rectly ahead, when her course was changed 

* [Reported by Hon. Samuel Blatchf ord. Dis- 
trict Judge, and here reprinted by permission.] 

* [Reversing decree of the district court in 
Case No. 3,050.] 



to south-west by south half -south, (or, by her 
compass, south by west,) in order to enter the 
St Clair river at the centi-e of its mouth. 
"WTiUe on this course, at a speed of from nine 
to ten mUes an hour, about 10 o'clock at 
night and not far from the mouth of the 
river, green and white lights were seen, (ac- 
cording to the testimony of sis witnesses, 
who were on board,) which bore a little on 
her starboard bow. These lights, the wit- 
nesses say, proved to be on the Comet. The 
witnesses differ slightly as to the angle of 
variation from dead ahead. Her master 
says, one point on her starboard bow; her 
mate, one half a point to one point; her 
wheelsman, one half to one point; a passen- 
ger, from half a pouit to a point; her en- 
gineer, that it appeared to bear a little to the 
right of her course; another passenger say?, 
"on the starboard side." After two or three 
minutes, the master blew two whistles, and, 
after that, gave an order to starboard the 
helm, which was done. The change in the 
bearing of the green light if any, dm'ing 
that two or three minutes, was so slight, that 
the mate thouglit it bore, when the two 
whistles were sounded, in the direction in 
which he says he first saw it, namely, from 
half point to a point on the starboard bow. 
The master thinks, that, during that interval, 
if anything, it widened. Having starboard- 
ed, the Spray continued under a starboard 
helm, until the red light of the Comet was 
seen. According to the testimony of the 
passenger, who gives its bearing, "it was in 
the same direction to us, when first discov- 
ered, as the green was when first discov- 
ered;" and the mate says, that, prior to 
that, he had not seen any change in the rela- 
tive position of the white and green lights 
previously observed. The master and mate 
think that the red light was Irom one to two 
points on their starboard bow. After seeing 
the red light of the Comet, then distant as 
estimated by the master and mate of the 
Spray, about 300 feet, the master blew two 
more blasts of the whistle, and gave anoth- 
er order to stai'lioard, and, immediately aft- 
er, hard-a-starboard, under the influence of 
wlxieh the Spray swung aroxmd two or three 
points; but no effort was made then or 
previously to slacken speed, or stop or re- 
verse the engine. The Comet struck the 
Spray "two or three feet forward of her 
starboard paddle wheel," the direction of the 
blow being indicated by the captain as "about 
seven points between the two stems." The 
Comet was a much larger vessel, of over 70O 
tons burthen, and the injury to the Spray 
was such that she sank almost immediately 
after the blow. 

The night was clear, and there was noth- 
ing in the state of the weather, or of the 
atmosphere, to justify or explain any mistake 
or error on the part of either vessel, or ex- 
cuse any neglect of observance of the rules 
of navigation, or of the requirements of good 
seamanship. The Comet was bound from 
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Buffalo, New York, to Green Bay. Passing 
up the St Clair river, she arrlyed, shortly 
"before ten o'clock, at the dock in front of 
the passengers' station of the Grand Trunk 
Raih-oad Company, near Fort Gratiot, on 
the west or American side of the river, and 
stopped to receive a passenger. When about 
leaving the dock, her officers saw the lights 
of vessels apparently about entering the 
mouth of tlie river, from the lake, which 
was about 2,300 feet distant from the dock. 
In order to avoid them, she "sagged" over to 
the right or Canada side of the river, near to 
the shore. Moving up, she passed a schoon- 
er, neai'Iy opposite what the witnesses called 
"Sand Point," on the Canada side, at or about 
the mouth of the river, leaving her about 
200 feet off to port, and blowing one whistle 
as she passed her. Nest, and very soon 
after, she met and passed a propeller called 
the Fountain City, and, almost immediately 
afterwards, the propeller Cleveland, giving 
them one blast of the whistle as she passed 
the Fountain City, and leaving them also 
about 200 feet to port In avoiding these 
vessels, the Comet had got into shoaler water 
than usual, nearer to the Canada shore than 
the captain had ever been before, and was, 
according to the testimony, on a course north- 
east-one-quarter-east, having the red light 
and two white lights of the Spray on the port 
bow, and, according to the captain, three or 
four points on that bow, when he passed the 
Fountain City. The Comet drew eleven feet, 
and her captain says: *T starboarded the 
wheel a little, as I was getting closer to the 
Canada shore than I had ever been before. 
I let her (the Spray) come up within a point, 
or point and a half, on my port bow." The 
speed of the Comet was about the same as 
that of the Spray, but, in the river, the cur- 
rent was about three miles an hour— in the 
lake, the current was less— and the cmrent 
must be assumed to have reduced somewhat 
her actual progress. So soon as the Comet 
had passed the Cleveland, so as to make it 
apparent that his signal was intended for the 
Spray, her master blew one whistle, to in- 
dicate that each should pass to the rights 
or port to port, and gave the order to "port 
half a point and show your red light strong," 
Which, he says, was done, the Spray already, 
before the change, bearing one and a half 
points on the port bow. He heard fi*om the 
Spray the apparent answer, two whistles, 
and instantly gave the order to stop, and, as 
rapidly as would give time to execute the 
order, rang to back, and, :as soon as he could 
feel her back, rang the alarm bell to back 
strong, and also gave the order to port, and, 
according to the wheelsman, hard-a-port, un- 
der which orders, he says, the Comet swung 
off three or four points. The Spray having 
swung around, on her starboard wheel, across 
the bow of the Comet, the latter, her head- 
way not being overcome, struck the Spray, 
&s already stated. 
The testimony of the master, mate, wheels- 



man, look-out, and engineer, and of one pas- 
senger, of the Comet, is to the effect, that, 
when she passed the propellers, and con- 
tinuously thereafter, the red light of the 
Spray was in view over the port bow of the 
Comet, imtil just before the collision, when 
the Spray, swinging aroimd on her starboard 
helm, brought her green light into view. The 
faulty negligence and mismanagement of the 
Spray, and that such negligence and misman- 
agement were a cause of the collision, was 
deemed fully established in the district com-tp 
and, on this trial, it is hardly claimed that 
the conclusion of the district court on that 
point is not correct la fact, the proof of her 
fault is fully established by witnesses for 
the libellants, from their own vessel. 

The Spray had no look-out There was no 
person on board assigned or stationed for the 
performance of that duty. Her master stat- 
ed, that upon his watch, he looked out, and 
the mate, on his watch, looked out The 
Spray was approaching the mouth of a river 
navigated by frequent vessels passing each 
way through the river, from lake to lake. 
On each side, near the mouth of the rivec,. 
and up along the shore of the lake, was a 
railroad, -with its depot-houses and switches^,, 
with lights, red and green, elevated to signal 
to approaching trains the condition of the 
switches, and where colored lanterns on cars, 
or in the hands of conductors and other at- 
tendants, might be expected. In such cir- 
cumstances, and in view of other sugges- 
tions to be presently made, the importance of 
a look-out exclusively devoted to that duty, 
and vigilant in its performance, cannot be 
over-stated; and it will appear, I think, that 
had there been a competent and vignant 
look-out on the Spray, she would not have 
made the mistake which, I think, she did 
make, nor the unfortimate manoeuvre which 
produced the collision.^ Indeed, the proof 
goes even further. It is not necessary to re- 
peat what has so often before been said, thai^. 
in circumstances calling for the watchful 
vigilance of a look-out the master, or the 
mate, charged with the general management 
of the vessel, is not competent to act at the 
same time as look-out On this occasion, the 
mate, left in charge by the captain, appears 
to have been occupied, for more than sat 
hotu', in conversation with a passenger; and 
when, at the usual time, the captain was- 
called, he joined them; and there is no pre- 
tence that either mate or captain discovered 
the Comet until the passenger enquired of* 
the mate about a green light which he had 
observed near the centre of the river. In 
this state of gross inattention, neither the 
whistie blown by the Comet to signal the 
schooner, the whistie she gave to the other 
propellers which she passed, nor, finally, the 
signal given by the Comet to the Spray, was 
heard by any one on the latter. 

So, also, upon her own testimony, she was- 
in fault in starboarding and persisting there- 
in. Conceding, for the purposes of this point,. 
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that, when she saw a green light, it was the 
green light of the Comet, her testimony is, 
that it was at about the centre of the river, 
.and her witnesses place it from half point to 
a point only on her starboard bow. After 
observing it, according to their testimony, for 
a. period of two minutes, at least, it opened 
so little, that even the master qualifies his 
statement by saying, that it widened, if any- 
thing. Considering their own speed, of nine 
or ten miles an hour, this indicated that, if 
that light was approaching, it was coming 
neai'ly end on. But that is by no means the 
worst of this fault Whatever may be true 
of the green light, if their testimony be taken, 
they did see the Comet, with her red light in 
view, distant 300 feet, at least, and bearing 
very slightly on their starboard bow. To 
starboard after that, and hard-a-starboard, 
and rush, with tmabated speed, upon almost 
■certain destruction, was recklessness or want 
of skill, of such degree that no suggestion 
that peril was then imminent will excuse. 
They had blown two whistles, as a proposi- 
tion to pass to the left, and, without any re- 
ply of assent, had starboarded. On discover- 
ing that the Comet was passing to the right, 
in obedience to the rule presci"ibed to steam 
vessels meeting end on, they made no effort 
whatever to check the motion of the Spray, 
but increased the danger by starboarding 
.again. It is palpable, that if, even then, the 
Spray had either ported, or slowed and 
backed, and, as I think, also, if she had done 
nothing, no collision would have happened. 

In every view of the circumstances, as pre- 
sented by her own witnesses, her neglect to 
slow, stop, and revei-se is inexcusable, and, of 
itself, seems suflacient to account for her dis- 
aster, if her actual movements were other- 
wise deemed justifiable. This reference to 
the negligence of the Spray is not important 
■SiS ground for sustaining the like conclusion 
reached in the district court Not having ap- 
pealed from the decision there, the libellants' 
'Conduct is not to be examined here with a 
view to test the correctness of that condu- 
-sion. Such negligence is, nevertheless, im- 
portant to the further enquiry, whether the 
-Comet was also in fault; and, in an apparent 
conflict of testimony, and an apparent uncer- 
tainty as to the accuracy of observations 
made on the Spray, it may be very signifi- 
-cant When the libellants come into court 
themselves showing negligence and want of 
skill, and seek to cast the bm'then of its con- 
-sequenees, in part upon another vessel, there 
is some presumption, at least, adverse to 
their claim; and they may properly be held 
to clear proof of contributing negligence or 
fault in the management of the other vessel. 
Their own negligence sufficiently accounts for 
-their disaster, and it should not be enough 
that they make the care and skiR and good 
management of the other vessel doubtful. 

In this case, after the most careful scru- 
tiny, I cannot escape the conclusion, that 
there is not so much as doubt. In view of 



the elaborate and able presentation of the op- 
posite view, in the opinion of the careful, 
painstaking, and learned judge of the district 
court, it would have been easy to rest upon 
his analysis of the evidence, and his estimate 
of its weight; and, as a mere matter of per- 
sonal choice, I should much prefer to do so, 
if such choice might have any place in the 
discharge of duty. But I am not able to con- 
cur in this conclusion, A conviction of the 
injustice of that conclusion is strengthened 
by each examination of the testimony, and I 
am bound, therefore, to acquit the Comet of 
fault 

The only two supposed facts which were 
deemed to indicate fault in the Comet, are, 
first, that she did not maintain a competent 
and vigilant lookout; and, second, that after 
she passed beyond the two propellers, the 
Fountain City and the Cleveland, she star- 
boarded, and went across the course of the 
Spray, to her starboard, and, continuing on 
that com:se, showing her green light to the 
Spray until within a short distance, (the 
gi'eatest stated by the captain of the latter 
being 330 feet,) suddenly turned, ported her 
helm, and attempted to pass again across the 
bows of the Spray. If the evidence warrants 
these conclusions, then, undoubtedly, the 
Comet was in fault 

As to the first, there is no just ground for 
doubting or denying that the Comet had a 
man on duty as lookout; and, whatever his 
general competency, he did see the Spray as 
soon as, or before, the Comet passed the 
Cleveland, and as soon as there was any oc- 
casion for any manoeuvre to avoid her. The 
captain, also, of the Comet saw the lights of 
the Spray, when lying at the railroad dock in 
the river below; and, though then imcertain 
what the niunerous lights then visible indi- 
cated, (they, viewed at that distance, sug- 
gesting to him and to others on board, that it 
might be an approaching tow,) he observed 
them with his glass, made out the different 
vessels, proceeded to the right hand side of 
the river, to avoid them, and, before passing 
the Cleveland, was in full observation of the 
Spray. He was, therefore, in fuU charge of 
the situation, and with full knowledge that 
the Spray was approaching, and knew her 
bearing. If he mismanaged after that, the 
fault was not the want of a competent look- 
out or of a vigilant lookout tiut his own neg- 
ligence or want of skill. The mate, also, had 
like knowledge and observation, as, also, the 
others who testified to seeing and watching 
the Spray. Indeed, I do not see what any 
other lookout could have done, which would 
have affected the question, when the other 
officers were cognizant of the approach of the 
Spray, and were actually taking measvires to 
avoid her. I think the inference of fault in 
the lookout was, in the mind of the learned 
judge below, connected with the other con- 
clusion, or second alleged fault; that is to 
say, if, in truth, all on board of the Comet 
were mistaken in saying that the red light of 
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the Spray bore on them, fi;om the time the 
Gomet passed the propellers, tiE the instant 
before the collision, and the Comet did cross 
the bows of the Spray between her and the 
Cleveland, so as to show her green light to 
the Spray, and, therefore, necessarily, to be 
herself in view of the Spray's green light, 
and yet no one on the Comet saw that light, 
then, indeed, the inference that no sufficient 
and vigilant lookout was kept on the Comet 
would be wai-ranted. This is, I think, the 
ground on which the want of a proper look- 
out was deemed proved. The enquiry into 
the conduct of the Comet becomes, thei'efore, 
reduced to the second allegation of fault 
above stated; and, on that subject, I observe: 

1. It cannot be denied, upon the proofs, 
that the Comet did go up the river on the 
right hand side, near the shore, and keep off 
towards the Canada shore, until after she 
passed the propellers. She passed those pro- 
pellers in the lake, above the mouth of the 
river. The mate of the Spray had seen the 
propellers. One of them had passed him, and 
he saw her enter the mouth of the river. The 
Comet passed that propeller on her port side, 
at a distance of 200 feet At that time she 
was on a course northeast one-quarter east, 
and her red light then, beyond all possible 
question, was in full view from the Spray. 
If she then crossed the course of the Spray, 
between her and the propeller Cleveland, to 
the starboard of the Spray, so as to change 
her light from red to green, why was not 
that movement seen by the mate of the Spray 
especially, and why not, also, by some other 
one on the Spray? 

2. That the Comet did thus cross over be- 
tween the propeller and the Spray, and, hav- 
ing accomplished that, and so got nearer to 
Jier course up the American side of the lake, 

t then, with every motive to continue to move 
further in that direction, and more fully 
reach that course, after getting over so as 
to have the Spray's green light in view, 
turned back, and attempted to recross before 
the bows of the Spray, is, in itself, incredi- 
ble. 

3. The master not only regarded an at- 
tempt to pass between the Cleveland and 
the Spray imprudent, but he and the mate, 
wheelsman, engineer, lookout, and passenger 
unqualifiedly deny that any such attempt was 
made. It is true, that, when he found him- 
self nearer than he had ever before been to 
the Canada shore, he starboarded a little, so 
that the bearing of the Spray came up a point 
or point and a half on his port bow. Their 
'combiijed speed bringing them constantly 
nearer, she would continue to bear, when they 
ported, at about the same angle on that bow 
as before, and thereafter would open fur- 
ther, had she not herself run across the bows 
of the Comet. 

4. The six witnesses from the Comet con- 
•cur in the statement, that it was the red light 
of the Spray which was in view from the 
<3omet; and some of them, from their posi- 



tion when seeing it, could not have seen it 
at all, if it had not been the red light on 
the port bow. And here it is to me of spe- 
cial importance that— where there are sis 
witnesses from the Spray testifying that they 
did see the green light of the Comet, and 
they thereby bring the Comet over to the 
west of the course of the Spray, and, on the 
other hand, there are six witnesses from the 
Comet who testify that she was never in any 
such relative position to the Spray, and that 
the red light of the latter was in full view 
till near the moment of collision— there is 
testimony from a disinterested party, an ob- 
server of the course of the Comet, and of the 
actual collision, which throws light on the 
pointin conflict. Maisonville,the captain of the 
steamboat "W. J. Spicer, was, with his boat, 
lying at the railroad dock, when the Comet 
left it. His view up the river enabled him to 
see the comrse of the Comet, and her passing 
the schooner and propellers; and he declares 
her very near the Canada shore. He saw the 
Silver Spray come down, and he witnessed the 
actual collision; and, upon his information of 
the place of the collision, the wreck of the Spray 
was afterwards found and raised. He did 
not see any such crossing of the Comet past 
the bows of the Spray, as is necessarily in- 
volved in the libellants' testimony; and it is 
not credible, if even possible, that he should 
not have seen it if it happened. And it is 
strongly corroborative of the testimony from 
the Comet, in this conflict of witnesses, that 
Lathrop, a wholly indifferent witness, tes- 
tifies, that, after the collision, the master of 
the Spray attempted to account for his not 
stopping, by saying that he thought he could 
cross the bows of the Comet, and get on to 
his own side— the Canada shore— and that he 
was heading right on to the Canada shore. 

Hereupon, the question presents itself— 
What is to be believed concerning the mas- 
ter, mate, wheelsmen, engineer and two pas- 
sengers on the Spray, who all say, that they 
saw the green light of the Comet bearing on 
the starboard bow of the Spray, and that it 
so continued till suddenly her red light ap- 
peai-ed over the same bow? Are they per- 
jured? My conclusion involves no such nec- 
essary inference; and, if they are mistaken, 
the whole pretence of fault on the part of 
the Comet is at an end. Their seeing the 
Comet's red light on that bow tends to con- 
firm the testimony from the Comet, for it 
was after the Spray had starboarded, and had 
been moving some time to port, on a star- 
board wheel, that the red light of the Comet 
was discovered. It should have been seen 
before, and then it would have been seen 
on their port bow. By starboarding, they 
brought it a little on their starboard bow, 
just before the collision. They did not see 
the Comet's green light, as they suppose they 
did. They saw some other light, and, acting 
on the assumption that it was an approach- 
ing vessel, they now say it was the green 
light of the Comet A careful examination of 
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the testimony shows, I think, conclusively, 
that, unless the Comet crossed the course of 
the Spray, so as to exhibit a green light, 
she is without fault. The testimony of her 
witnesses is positive and has confirmation in 
the testimony of Maisonville and Lathrop, al- 
ready refen-ed to. The testimony from the 
Comet seems also to me to he consistent, 
natural and credible. 

There was less liability to mistake. From 
the Comet, looking outward towards the 
lake, there was no other vessel or lights in 
view. Her officers and others on board had, 
therefore, nothing to distract their attention 
or mislead them. On the other hand, the 
view before the eyes of those on the Spray 
presented many lights. Her wheelsman had 
covered the compass and was endeavoring 
to steer his ship by colored lights which 
were, or which he supposed were, on shore. 
He selected a red light on the Canada shore, 
supposing it, no doubt, one of the semaphore 
lights along the line of the railroad. The 
counsel for the claimants suggests that this 
was the red light of the Comet Who shall 
say it was not? By covering his compass, 
he had rendered it impossible to detect his 
mistake, if he made that blunder. And who 
shall say, that, if he was steering by a red 
light off his port bow, he did not mistake one 
of the green lights on shore for the green 
Ught of the Comet, and then, when, by star- 
boarding, he brought the red light of the 
Comet in fact just over the starboard bow, 
conclude that it was a red light on the same 
vessel on which he had seen the green? But, 
more plansibly still— the W. J". Spicer, lying 
at the railroad dock, exhibited her green 
light fully to the view of the Spray. That 
view was a little, and but a little, to her 
starboard, as her course and position, and 
the direction of the river, and the line of 
sight to the dock distinctly show. The as- 
sumption that it was this green light which 
was seen on the Spray, accounts for two cir- 
cumstances of no little importance, in ex- 
plaining the conflict of testimony, besides dis- 
posing of the main dispute as to the course 
of the Comet. First, the distance at which 
the master of the Spray thinks he first saw 
the gi-een light of the Comet He makes it 
much greater than is consistent with the wit- 
nesses from the latter vessel. Now, the dock 
of the railroad company, where the Spicer 
lay, is over one third of a mile below the 
mouth of the river; and, seeing the green 
light there, he would, of course, estimate 
the distance as greater than in fact he was 
from the Comet which he did not then see. 
Second, it seems extraordinary, and yet is tes- 
tified by the witnesses from the Spray, that 
the green light, which they say was the Com- 
et's light, was first seen, from half a point 
to a point on their starboard bow; and yet, 
notwithstanding, upon their theory, the two 
vessels were approaching each other at a 
combined speed of from 12 to 16 milea an 
hour, they observed it two or three minutes, 



and It opened so little, tiiat the captain 
speaks of it as "widening, if anything," and 
other witnesses create doubt whether it chan- 
ged its bearing at all, and the utmost sug- 
gested is, that its starboard bearing reached 
two points. This is incredible, if it was 
borne by the Comet on a course crossing the 
bows of the Spray to the starboard enough 
to keep a green light in view, but is not only 
not extraordinary, but inevitable, if the 
green light was on the Spicer, lying still, and 
the Spray was on a coiu-se to the centre of 
the river, in a line very slightly varying from 
a direct line to that light. It is not certain 
that this was the mistake which they made; 
but their want of look out, the inattention 
of the officers when on duty, the actual fault 
in what they did, whether it was the green 
light of the Comet or not and their neglect 
of the obvious precaution to slacken speed, 
prepares me for the conclusion to which the 
other evidence compels me, that some such 
mistake was made. 

In what I have written X have aimed at 
giving an intimation of the groimds of my 
conclusion, rather than at discussing all the- 
details of the testimony. No doubt, there are 
some of those details, not adverted to, which 
conflict with the conclusion. So, on the other 
hand, there are many other particulars, 
which might be stated, which go to sustain 
it The coimsel on both sides have presented 
them fully, and I have not failed, I think, 
to give them due consideration. To recite 
and discuss each in writing would involve la- 
bor which would be of no profit to counsel 
already familiar with the whole. For them, 
it might have been sufficient to state my con- 
clusion without any reasons, and leave them 
to infer that I was convinced by the argu- 
ment. It seemed to me just, however, to say 
enough to point to the prominent reasons, 
which, on examination and re-examination of 
the testimony, have forced upon me the con- 
viction, that the Silver Spray is alone in 
fault, and that the libel of her owners, filed 
herein, should be dismissed, with costs. 
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COMINGS V. The IDA STOCKDAXE). 

[22 Pittsb. Leg. If. 9.] 

Territorial Court Dakota Territory. Feb., 1874.- 

AHMIBALTT PitACTICE — AmESDMENT OP LiBEL. 

[1. Under section 32 of the judiciary act of 
1789, authorizing amendments for imperfec- 
tions, a libel in admiralty may be amended 
while tiie proceedings are in fieri and before 
judgment] 

[2. Ill conformity with Admiralty Rule No. 
24:, a writing should be filed, containing the 
matter of amendment as a distinct proceeding 
in the case; but this writing may properly 
extend to a new draft of the libel.] 
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[3. A complaint framed under the territorial 
laws of Dakota, giving a right of action in rem 
for supplies furnished, which names the vessel 
as defendant, sets forth the furnishing of 
goods to, and the advancement of money for 
her, and asks that she be seized and libelled 
for the payment of the claim, is suflScient to 
■confer jurisdiction on a court in admiralty, and 
sufficient in substance to allow the necessary 
jimendments to conform it to the admiralty 
practice,] 

[In aamu-alty. Libel by B. D. Comings 
4igainst the steamboat Ida StockdaleJ Mo- 
tiou made February 3, 1874, for leave to 
amend the libel heretofore filed, &c., &c. 

SHAJSTNON, Judge. A liberal principle 
was prescribed by the original judiciary act, 
^s to amendments, which has continued to 
guide the procedure of the courts in civil 
cases. See [l Stat. 91], § 32. The statute 
is not a grant of a new power, but rathac 
a declaratory definition of the power of the 
federal courts. The clear power of comrts 
of admiralty, to direct the amendment of 
pleadings and proceedings, and to supervise 
all the various steps in a case, so that the 
rules and practice of the court shall be ad- 
ministered and enforced in such a manner 
:as to prevent hardship and injustice— and so 
that the merits of the cause may be fairly 
tried— is essential to, and is inherent in, the 
•organization of courts of justice. The first 
portions of the statute relate to amendments 
of defects in form; its last clause author- 
izes amendments in matters of substance. It 
reaches all defects in the process and plead- 
ings, but does not extend to the judgment. 
Therefore, an amendment in substance may 
be made, whilst the proceedings are in fieri, 
^nd before judgment In comets of admi- 
ralty the most liberal principles as to amend- 
ment, have always prevailed; and the stat- 
ute in question is but an embodiment of the 
-almost unanimous voice of all authorities 
upon this subject The statute is the foun- 
dation In a legislative shape of the 24th and 
.62d rules in admiralty adopted by the su- 
preme court of the United States. The for- 
mer rule— No. 24— is the one now invoked 
by this motion to amend the libel. It is not 
required, nor is it recommended, that the 
matter to be inserted, or to be omitted fi'om 
.any libel, or pleading to be amended, sh'oidd 
be in fact, interlined upon, or erased in the 
•original paper or file. Filing a writing con- 
taining the matter of the amendment as a 
•distinct proceeding in the cause is a proper 
mode. But this writing may often properly 
•extend to a new draft of the entire instru- 
ment amended. The latter course has been 
pursued in the present case. 

But the motion is opposed upon the ground 
"that the paper originally filed is no libel In 
admiralty; and, consequently, that there Is 
nothing to amend. Let us proceed to ex- 
amine this point "When the writing in 
question is confronted and compared with 
rule 23 of the supreme court of the United 



States it must be confessed that it appears 
in a most irregular form, and in a very im- 
shapen contrast. As to matter of form, It 
is an ugly deformity, when coming into a 
court of admiralty, whose rules are so plain. 
But it must be presumed that it is the off- 
spring of some other practice, and may have 
been intended for some other forum, or per- 
haps for the other side of this court There 
is, in fact, standing upon the pages of our 
territorial enactments an act relating to 
boats and vessels, and "to provide for pro- 
ceedings for the collection of demands 
against such boats and vessels." It became 
a law on the 2d May, 18G2, but whether or 
not it is still efficacious, is a question which 
does not now arise. It makes every boat or 
vessel navigating the waters of the territory 
liable for all debts contracted by the mas- 
ter, owner, agent or consignee, on account 
of supplies furnished for the use of the ves- 
sel; for work done or services rendered on 
board; for labor done or material furnished 
by mechanics, tradesmen, or others, in and 
for building, repairing, fitting out, furnish- 
ing, or equipping such boat Secondly, for 
aU simas due for wharfage or anchorage. 
Thirdly, for demands or damages accruing 
from the non-performance of any contract of 
affreightment, or any contract touching the 
transportation of persons or property, and for 
all injuries done to pers'ons or property by 
such boat The second section of the act 
authorizes the institution of suit against the 
boat or vessel by name— that is, against the 
rem. Section third prescribes merely the fil- 
ing of a complaint against the rem, with 
the clerk of the district court of the coimty 
in which such vessel shall be— such com- 
plaint to be, it is presumed, after the brief, 
common mode of the code in use. The fifth 
section directs the issuing of a warrant to 
seize the rem, etc., etc. It is a brief, petty 
cede taken from and framed after the admi- 
ralty form of procedure. In 1851, there was 
a similar statute in California; and some- 
thing like it was in force in the state of 
Iowa, to say nothing of other states. Hence 
it is lilvely that the complaint filed in this 
case was fashioned from the laws and prac- 
tice above referred to, which presumption 
may well ' account for the crude form in 
which this case makes its first appearance 
here. Again, our com*ts may be said to be 
in their infancy in this new border country; 
and it was but quite recently, indeed, that 
the machinery of the admii'alty practice was 
first put in motion in this territory. So much 
with regard to defects in form. As to de- 
fect in matters of substance, let us next in- 
quire. And first, does the complaint suffi- 
ciently disclose a proceeding in the nature 
and with the incidents of a suit in admi- 
ralty? We find it is an action against "tHe 
steamboat Ida Stockdale." The distinguish- 
ing and characteristic feature of a suit in 
admiralty is, that the thing or vessel pro- 
ceeded against is itself named, seized, and 
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impleaded as the defendant and is judged 
and sentenced accordingly. It is this do- 
minion of the suit in admiralty over the ves- 
sel, or thing itself, which gives to the title 
made under its decrees, validity against all 
the world. By the common law process, 
whether of mesne attachment or execution, 
property is reached only through a personal 
defendant, and tfien only to the extent of 
his title. Under a sale, therefore, upon a 
judgment* in such common law proceeding, 
the title acquired can never be better than 
that possessed by the personal defendant. 
It is his title, and not the property itself, 
which is sold. 

The vessel, then, in the case before us, is 
named and impleaded as the res, or defend- 
ant The complaint further states that the 
said "steamboat" was engaged in navigat- 
ing the Missouri, and that while so engaged 
the plaintiff furnisTied goods to said defend- 
ant (the thing), and advanced money for 
said steamboat to pay her store-bills and to 
pay seamen their wages who were at work 
on said boat The complaint concludes by 
asking for a writ of attachment against said 
boat, that she may be seized and libelled for 
the payment of the claim and costs. Here 
then we have the substance of the com- 
plaint; and has it not almost every trait 
and incident of a suit in admiralty in rem? 
Can this cause of. complaint be properly de- 
fined as a maritime one? If so, is it not a 
proper subject for the maritime jm-isdiction 
of this court? Fu-st as to the locus or ter- 
ritory of maritime jm'isdiction. It extends 
not only to the main sea, but to all navigable 
waters of the United States. The aiissouri 
is such river. It is water navigable from 
the sea by vessels of ten or more tons bur- 
den. Secondly, as to conti-acts. The true 
criterion is the nature and subject matter 
of the contract, as whether it is a maritime 
contract, having reference to maritime serv- 
ice, or maritime transactions. Jurisdiction in 
admiralty depends on the subject matter. 
Such jurisdiction has been sustained in cases 
for money advanced, as well as for repairs, 
materials, and supplies furnished by mate- 
rial men. AU contracts, claims, or service 
purely maritime, and touching rights and 
duties, appertaining to commerce and navi- 
gation, are cognizable in the admiralty 
courts. Torts or injuries committed on nav- 
igable waters, of a civil nature, are also cog- 
nizable in the same courts. But jurisdic- 
tion in the former case depends upon the 
nature of the contract; in the latter it de- 
pends entirely upon the locality. The point 
under consideration is not what proof, or how 
much of it, may be required to maintain a 
suit in admiralty upon a contract for sup- 
plies, or for money advanced therefor. Nor 
is it under discussion as to whether or not 
such supplies or moneys were necessary. It 
is well known that if the suit be for sup- 
plies, materials, or for money advanced, it 
will be incumbent on the creditor, if he 
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means to charge the vessel or owner, to show 
the apparent or presumed necessity of the 
repairs, supplies, or money advanced there- 
for. The point is, however, this, to wit: Is 
there enough of substantial allegation in 
this complaint to bring it within maritime 
jurisdiction, as to the locus and as to the 
nature and subject matter "of the contract? 
If so, then there is substance which is amend- 
able, to prevent hardship, to further justice, 
and so that the merits of the cause may 
fairly be reached and tried. The case of 
The Hine v. Trevor, 4 WalL [71 U. S.] 556, 
was on error to the supreme court of Iowa. 
It was on a complaint and proceeding under 
the laws of that state, very similar to the re- 
quirements of our territorial statute of 1S62, 
above alluded to. And in that complaint 
there was no averment that the steamboat 
was of twenty tons burden, under the act 
of congress of 1843 [5 Stat 726], no aver- 
ment that she was em-oUed and licensed for 
the coasting trade; and no averment that 
she was engaged in business of commerce 
and navigation upon the lakes, navigable 
waters, etc., and, as was argued, no aver- 
ments which affirmatively showed jurisdic- 
tion in the district court of the United States. 
Mr. Justice Miller, m delivering the opinion 
of the supreme coiurt of the United States, 
remarked: "The state courts have been in 
the habit of adjudicating causes, which, in 
the nature of their subject matter, are iden- 
tical in eveiy sense with causes which are 
acknowledged to be of admhralty and mari- 
time cognizance; and they have in these 
causes administered remedies which difCer 
In no essential respect from the remedies 
which have heretofore been considered as 
peculiar to admiralty com*ts." 

The learned justice fm'ther added that "if 
the facts of the case before us in this rec- 
ord constitute a cause of admiralty cogni- 
zance then the remedy, by a direct proceed- 
ing against the vessel, belonged to the fed- 
eral courts alone." And, again: "But the 
remedy pursued in the Iowa courts, in the 
case before us, is in no sense a common law 
remedy. It is a remedy partaking of all 
essential features of an admiralty proceed- 
ing in rem. The statute (that of Iowa) pro- 
vides that the vessel may be sued and made 
defendant without any proceeding against 
the owners, or even mentioning their names. 
That a writ may be issued and the vessel 
seized, on filing a petition similar in sub- 
stance to a libel. That after a notice in the 
nature of a monition, the vessel may be con- 
demned, and an order made for her sale, 
if the liability is established for which she 
was sued. Such is the general character of 
the steamboat laws of the western states." 
Moreover, in the cas© before us, the vessel 
was found and seized by the marshal with- 
in this district, and is in the custody of the 
law. After full consideration it is deemed 
there was, and is, sufficient of material al- 
legations in the complaint to warrant hex 
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seizure and to hold her; and sufficient sub- 
stance to allow an amendment. The motion 
for leave to amend the complaint, in matter 
of fonn and substance, as set forth in the 
amended libel presented to the court, is here- 
by granted. 



Case DiTo. 3,053. 

COMLY T. FISHER et al. 

[Taney, 121.] ^ 

Circuit Court, D. Maryland. Nov, Term, 1847. 

Sale of PERSONAi.Tr — Change of Possession — 
WuosGFDi. Attachment— Measure of Damages. 

1. Where the owner of a factory and store 
has his agent residing there, holding possession 
and carrying on the business in the name of his 
principal: Mad, that the possession of the agent 
is the possession of the principal. 

■ 2. If the principal assign the goods in such 
store and factory to the agent, though for a 
bona fide consideration, still such goods will be 
liable for the debts of the principal, unless the 
agent, in some manner, make known to the 
public, the change of possession, and that he no 
longer holds the goods as the property of his 
former principal, but in his own right, 

3. If such sale be private, without witnesses, 
or visible change in the possession or owner- 
ship, it will be void as against the creditors of 
the vendor, until the change in the title, and 
the character of the possession, be so made 
known, 

4. Where goods seized under an attachment, 
are proved not to be the property of the person 
against whom the writ is issued, the measure 
of damages, in an action against the attaching 
creditor, is the value of the goods, at the time 
they were attached, and such further damages, 
if any, as the jury may find was actually sus- 
tained by the plaintiff, by reason of the seizure. 

[Cited in First Nat. Bank of Clarion v. Jones, 
21 Wall. (8S U. S.) 33J.] 

5. In such an action, the amount of rent due 
on the premises, at the time of the seizure, and 
retained by the sheriff, to be paid to the land- 
lord, ought to be deducted by the jury from the 
amount of their verdict. 

At law. This suit was brought, on the 
25th January 1846, by Robert Comly, a res- 
ident of the state of Pennsylvania, to recov- 
er damages for seizing, tailing and carrying 
away the plaintiff's goods. The defendants 
[Alexander Fisher, William D. Miller, and 
William E. Mayhew, Jr.] pleaded not guilty. 

The facts of the case may be briefly stat- 
ed as follows: Prior to the 25th April, 1846, 
Samuel Comly, of Philadelphia, was the pro- 
prietor of Rockland Factory, and of the 
store in which were the goods in question, 
at the time of their seizure; Robert Comly, 
the plaintiff, resided at the f actoiy, and was 
in possession of the goods, and carried on 
the factory and store, as the agent and un- 
der the name of Samuel Comly. On the 22d 
of that month, Samuel Comly sold the fac- 
tory and store to Thomas J. Folwell, who 
sold the same, on the same day, to Robert 
Coraly, the plaintiff, and he continued the 

* [Reported by James Mason Campbell, Esq., 
and here reprinted by permission.] 



business under the old name. On the 5th 
of August following, the defendants, who- 
were creditors of Samuel Comly, sued out a 
writ of attachment and seized, imder said 
attachment, the goods in the store and the- 
machinery in the factory, claiming the same- 
as the property of Samuel Comly. The said 
defendants insisted that the sale by Samuel 
Comly to Folwell, and by Folwell to the 
plaintiff, was without consideration, and in- 
tended to hinder and delay the creditors of 
the former, and therefore void; and also 
that, inasmuch as these sales effected no os- 
tensible change in the ownei-ship of the- 
property, the vendee having been, at the 
time, in possession thereof, as agent of the 
vendor, and no notice of such change of 
property having been given to the public, 
the same, even if an actual sale, would not 
affect the rights of the vendor's creditors, 
who had no notice thereof. At the time of 
the seizure under the attachment, the sheriff 
closed the factory and store, and the object 
of this suit was to recover, not only the val- 
ue of the property seized, but also the dam- 
ages sustained by the plaintiff in the break- 
ing up of his business. 

The following prayers were made to the- 
court: 

Plaintiff's prayers: "1. If the jury find 
from the evidence that, on the 22d day of 
April 1846, Thomas J. Folwell, by purchase 
from Samuel Comly, for a fair and bona 
fide consideration, was entitled to the store, 
and the goods and effects therein, and to- 
the machinery in the factory, at Rockland r 
and that, being so entitled, he took posses- 
sion thereof, and on the same day, sold the- 
same, fairly and bona fide, to Robert Com- 
ly, the plaintiff, who was then, and contin- 
ued afterwards, in the possession thereof, 
claiming title to the same; and shall fur- 
ther find that, on the 5th day of August 
1846, the goods and property mentioned in 
the schedule offered in evidence, were seized' 
by the sheriff of Baltimore county, by the au- 
thority, or under the direction, and tvith the 
consent of the defendants; and that the said 
goods and property were taken possession of 
by said sheriff, and the store-room and fac- 
tory in which they were contained locked 
and shut up, so as to deprive the plaintiff of 
the control of said goods and property; that 
then the plaintiff is entitled to recover such* 
damages as the jury, under the circumstan- 
ces of the case, may think just to allow. 2; 
That in estimating such damages, should the 
jury find the facts stated in the foregoing 
prayer, they are to regard the actual value 
of the goods and property seized, and the 
loss to the plaintiff resulting from the break- 
ing up of his business; and should they be- 
lieve said seizure to have been made wan- 
tonly, and with notice of the claim of the 
plaintiff, that then they may find exemplary 
damages." 

Defendants' prayers: "1. That the prO' 
ceedings in Baltimore county court, on the 
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attachment issued by the present defendants 
against Samuel Comly (a transcript whereof 
is in evidence), are conclusive against the 
right of the plaintiff to recover in this ac- 
tion. 2. That it is competent for the jury 
to find from the evidence, that the alleged 
agreements between the said Samuel Com- 
ly and Thomas J. Folwell, and between the 
said Folwell and the plaintifC (if any such 
4igreements were actually made) were made 
by the parties aforesaid with intent to de- 
lay, hinder and defraud the creditors of the 
-said Samuel; and if such alleged agree- 
ments are found to have been made with in- 
tent as aforesaid, then the same are fraud- 
ulent and void as against the present defend- 
ants. 3. That the allegedagreementbetween 
thesaid Comly and Folwell (if any such agree- 
ment is found by the juryto have beenmade) 
is fraudulent and void as against the de- 
fendants, unless the jury shall also find that 
the said Folwell, pursuant to said agreement, 
-did obtain the actual and excliKive pos- 
session of said goods. And if the jury shall 
find that, at the time of making the alleged 
agreement between the said Comly and Fol- 
well (if any such agreement was actually 
made) the said goods were in the actual cus- 
tody and possession of the plaintiff, holding 
them as agent of, and for the said Comly, 
and that after mating the said agreement, 
iind without entering into the actual and ex- 
elusive possession of the said goods, the said 
Folwell agreed to sell ^aid goods to the 
plaintiff, in manner as stated in evidence by 
him, then that said agreements are fraudu- 
lent and void as against these defendants. 
4. If the jury shall find from the evidence 
that the goods in question were the property 
of the plaintiff, at the time of the seizure 
thereof, under the writ of attachment of the 
present defendants, issued out of Baltimore 
■coimty court as aforesaid, and that the de- 
fendants caused said goods to be seized as 
aforesaid, under an impression fairly enter- 
tained that they were the property of the 
said Samuel Comly, and in the fair pursuit 
of their supposed legal rights, the measure 
■of damages to be assessed by the jury will 
be the value of the goods at the time of 
seizure, with interest from that date; and 
that the defendants will be entitied to a de- 
duction for the sum retained by the sheriff, 
to be paid over to the landlord of the prem- 
ises whereon said goods were found, at the 
time of seizure as aforesaid." 

The court rejected the prayers of the 
plaintiff, and also those of the defendants, 
and instructed the jury as follows. 

J. Glenn and S. H. Taggart, for plaintiff. 
Th. S. Alexander and Wm. F. Frick, for 
■defendants. 

TANEY, Circuit Justice. 1. It being admit- 
ted that the goods in question were the proi)- 
erty of Samuel Comly, of Philadelphia, from 
the lath of March 1846, to the 20th of April 



in the same year, and that, during that time, 
the plaintiff, as agent of Samuel Comly, re- 
sided at the factory mentioned in testimony, 
and held possession of the said goods, and 
carried on the business of the factory for 
and in the name of the said Samuel Comly 
—the possession of the plaintiff, during that 
time, was the possession of Samuel Comly. 
And if the jury find that the sales by Sam- 
uel Comly to Folwell, and by Folwell to the 
plaintiff, were bona fide and upon the val- 
uable consideration stated in the plaintiff's 
testimony, still the said goods were liable for 
the debts of Samuel Comly, unless the jmy 
find that the plaintiff had, in some mode or 
other, made known to the public the change 
of possession, and manifested that he no long- 
er held the property as the property of Sam- 
uel Comly, and for him, but in his own 
right. The sale and delivery to Folwell, and 
by him to the plaintiff, being private, and 
without witnesses to either, and producing 
no visible change in the possession or own- 
ership, the said sales were fraudulent and 
void as against the creditors of Samuel Com- 
ly, until the change in the titie and the char- 
acter of the possession was made known as 
above stated. 

2. If the jury find that the sales alleged to 
have been made by Samuel Comly to Fol- 
well, and by him to the plaintiff, were col- 
lusive, and intended to hinder, delay or dcr 
fraud the creditors of Samuel Comly, then 
the said sales were fraudulent and void as 
against the creditors of Samuel Comly, and 
the plaintiff is not entitied to recover. 

3. If, imder the above directions of tho 
court, the jury find that the plaintiff is en- 
titied to recover, the measure of damages is 
the value of the property at the time it was 
attached, with interest to this time, and such 
further damages, if any, as the jury may 
find was actually sustained by the plaintiff, 
by breaking up the business in which he 
was engaged, deducting from the amount 
the rent due on the premises at the time the 
attachment was laid. 

Judgment of nonsuit. 
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The COMMERCE. 

[1 Spr. 34.]* 

District Court, D. Massachusetts. Oct, 1842. 

Seamem's Wages— Demasd op Reoeipt— Dispute 
— ^Libel. in Peksosam. 

1- The statute which precludes a seaman from 
having admiralty process for his wages against 
the vessel until ten days after the discharge of 

* [Reported by F. E. Parker, Esq., assisted 
by Charles Francis Adams, Jr., Esq., and here 
reprinted by permission.] 
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the cargo, does not affect his right to proceed in 
personam. 

2. It is improper to require of a seaman a re- 
ceipt in full of all claims, as a condition of the 
payment of his wages. 

3. A demand of -wages and a refusal by the 
owner to pay, till after ten days, does not con- 
stitute a dispute, within the statute, so as to 
authorize process in rem before the expiration of 
the ten days. 

This was an application for admiralty pro- 
cess to issue against the vessel in a cause 
of subti-action of wages. The voyage was 
ended on the twenty-eighth of September 
last The crew on that day were discharged, 
and were told to come to the coimting- 
room of the owner, where they would receive 
their wages. They repaired to the counting- 
room, where the clerk made up the balance 
due to each man, and paid tliem ofO, on their 
signing- a receipt printed on the bact of the 
articles, which, in consideration of the sum 
so received, released as well the claim for 
wages, as also all other claims for- assaults 
and batteries, and imprisonments, &c., &c. 
The libellant refused to sign this receipt, 
but offered to sign a release of his claim for 
wages. The owner persisted in rectuiring 
him to sign the same receipt which had been 
signed by the other men, ajid informed him, 
that if he did not sign i1^ he must wait till 
the expiration of ten days from the discharge 
of the cargo, and that in the mean time 
"the money would be in good hands." The 
mariner filed his libel on the next day. The 
owner appeared under protest, and contested 
■the right of the libellant to take out admi- 
ralty process against the vessel, by reason of 
the statute of 1790 (chapter 29, § 6 [1 Stat 
133]), which provides that "if such wages 
shall not be paid within ten days after such 
discharge (of the cargo), or if any dispute 
shall ai'ise between the master and seamen, 
or mai'iners, touching the said wages," ad- 
miralty process shall issue. 

R. H. Dana, Jr., for libellant 
O. H, Parker, for the owner. 

SPRAGUE, District Judge. The require- 
ment of the owner that the mariner should 
sign the receipt in this case, was clearly 
wrong. The practice of requiring such a 
receipt, in which upon the mere payment of 
the wages due, all claims of whatever kind 
ai*e released to the master, owners and offi- 
cers, has become so inveterate that the re- 
ceipt itself is actually printed on the back of 
the ai'ticles. Every intelligent person knows, 
or ought to know, that as a release of any- 
thing but the claim for wages, such a receipt 
■ is void; and it is time that intelligent ship^ 
owners should abandon a practice, which. 
In the use often made of it is delusive and 
immoral. It is delusive, because the receipt 
cannot be made to operate as it is intended; 
and it is immoral, because it attempts to ob- 
tain from the seamen, and sometimes causes 
them to believe tjiat it has obtained from 
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them, a surrender of rights which they might 
otherwise enforce, without giving them any 
consideration for that surrender. I feel 
called iipon thus to animadvert upon this 
practice, because, in the present case, it is 
the source of all the difficulties between 
these parties. It is contended by the libel- 
lant's counsel that the wages,, in the present 
case, were immediately payable on the day 
when the receipt was, demanded, and that 
requiring that receipt was wxong. In this 
I fully concur. The seamen were entitled to 
their wages, and the refusal to pay, unless 
the libellant should sign the receipt, was 
improper. But the question is, what reme- 
dy had the mai-Iner upon that refusal? Two 
remedies were Tindoubtedly open to him, 
the one a suit at common law, against the 
master or owner, the other a- libel in per- 
sonam in this court It is insisted by coun- 
sel that the seaman could not have had the 
latter of these remedies, within, the ten days, 
any more than process against the vessel. 
But in this I do not concur. The statute 
provides that process shall not issue against 
the vessel, within the ten days; but it says 
nothing about a suit in pei'sonam. It is not ' 
necessary to go into the reasons which 
seemed: to the legisJaturo sufficient for this 
distinction. We take- the statute as we find' 
it; and we find that, whereas by the general 
law, the mariner had both remedies in rem 
and in personam, open to him >vithin ten 
days, as well as within any other time, the 
statute intercepts one of them for that pe- 
riod. But it precludes only one, and being 
in its natiuie a restraining act those, reme- 
dies which it does not expressly out off, are 
to be presumed toremaiuj Mr, Dunlap, in 
his Admiralty Practice, says, that it has not 
been though^ in this district, that suits may 
be cornraenced. in personam within the ten 
days; but he cites no decision. I regard 
what he says, rather as hjs opinion of a 
matter of practice, than as . historical evi- 
dence of the judgment of my predecessor. I 
am the more confirmed in the view I take, 
from the fact that Judge Betts (Adm. Pr. 
67) holds that a suit in personam may be 
commenced within ten days. 

There was then a personal remedy open 
to the mariner, when he filed the present 
libel. But the right to process against the 
vessel, within ten days, is governed by the 
statute, and it is necessary that the case 
should be brought within its provisions. It 
is contended that the case is within the stat- 
ute, because "a dispute" had arisen touching 
the- wages,' inasmuch as the owner had re- 
fused to pay, unless the mariner would sign 
a receipt, which he was clearly not bound to. 
sign. I agree that a general and unquali- 
fied refusal to pay, except upon an improper 
condition, is tantamount to an absolute re-, 
fusal; and if the owner had declared that 
he never would pay, except upon the signing 
of the receipt which he tendered, that might 
have created a dispute, within- the meaning. 
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of the statute; for it would have been a 
denial of the absolute right of the seaman 
to his wages at any future day, and a re- 
fusal ever to pay, except upon the prescribed 
condition. But the evidence does not show 
either an absolute refusal, or what is equiv- 
alent thereto. There was no declaration 
that he would never pay, but only that he 
would not for ten days; the owner saying 
that in the meantime the money would be 
in safe hands. I cannot agi'ee that this was 
a dispute, within the meaning of the statute. 
The amount of wages was ascertained; the 
title to them was admitted; no deduction 
was claimed. The owner merely said that 
he should not pay, till after ten days. If 
this be a dispute, within the meaning of the 
law, then every refusal of immediate pay- 
ment, merely from convenience or necessity, 
must also be deemed such. The statute per- 
mits admiralty process, where a dispute has 
arisen touching the mariner's title to what 
he claims as his due. I do not.thinlc that a 
mere postponement of payment creates the 
statute dispute, and I am therefore of opin- 
ion that the application for the process is 
premature. 

See Collins v. Nickei^gon [Case No. 3,016]; 
The William Jarvis [Id. 17,697]; The Sarah 
Jane [Id. 12,348]: The Eagle [Id. 4,233]; Free- 
man V. Baker [Id. 5,084]. Wliether the dis- 
charge of the seaman authorizes process in rem 
before the expiration of the ten days, see The 
Cabot [Id. 2.277]; The Cypress [Id. 3,530]; The 
Mary [Id. 9,191]. 
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The COMMERCEN. 

[2 Gall. 261.]^ 

Circuit Court, D. Massachusetts. Oct. Term, 
1814.- 

RlGHT OF NeDTRAIi CaRKIER TO FREIGHT. 

1. A neutral cannot lawfully become the car- 
rier of provisions for the supply of the army of 
one of the belligerents, although such army may 
be in a neutral country, and directly engaged 
in hostilities only against a third belligerent. 
See Maissonaire v. Keating [Case No. 8,978]. 
A neutral ship engaged in such traffic is not en- 
titled to freight. 

2. In what cases provisions are contraband. 
[See note at end of case.] 

This was an appeal on the part of the cap- 
tors from so much of the decree of the dis- 
trict court [of the United States for the dis- 
trict] of Maine, as allowed freight to the 
owners of this vessel which was restored as 
Swedish. She was captm-ed on a voyage 
from Limerick in Ireland to Bilboa, carry- 



^ [Reported by John Galliso.n, Esq.] 
' [Affirmed in The Commercen, 1 Wheat. (14 
V. S.) 382.] 



ing a cargo of grain, the property of Briti-sls- 
subjects, which appeared, from a letter found 
on board, to have been exported by the si>e- 
cial permission of the British government 
for the supply, of their army in Spain, and 
the shipper was required to produce a cer- 
tificate of its being delivered for that use. 
The cargo was condemned in the district 
court 

Dexter & Kinsman, for captors. 

It is of no importance to inquire, whetBei" 
the cargo consisted of articles, which are 
usually contraband, or not Within the true- 
spirit and meaning of the laws of nations^ 
they became conti-aband from the character 
of ihe voyage. Provisions, though not m 
their nature contraband, are yet made so by 
eu'cumstances; as when on their way to- 
a besieged place. Spain at this time was 
so far exhausted that provisions became as-, 
necessai-y, to enable the British to prosecute- 
the war in that country, as they ever wei-e- 
to enable a besieged place to hold out If, 
when shipped from one individual to anoth- 
er, they would have been contraband, how- 
much more so in this case, where the ship- 
ment was made expressly for the use of 
a power at war with us, and by a permis- 
sion, which in ordinary cases is rigorously- 
withheld? Byhk. per Dupon, 111; 1 C. Rob. 
Adm. 296; 2 0. Rob. Adm. 186. Though- 
the right of the neutral to freight is now 
generally admitted, yet there are not want- 
ing respectable autborities in support of anr 
opposite doctrine. Bynlcershoek especially" 
maintains, that the- neutral ought to know- 
the risk he takes, and to demand a rate- 
of freight proportioned to it; and that as- 
he makes his own bai-gain, no freight ought 
to be allowed, unless he delivers his cargo 
at the port of destination. What is the rea- 
soning opposed to this? It is founded en- 
tirely on the fiction, that the captor takes the- 
place of the enemy shipper. This is not true. 
If it were, why should not the captor be 
bound by the contract for the pm'chase of 
the goods, if bought, on credit, as weU as 
by that for the carriage of them? The cap- 
tor stands in the place of the enemy shipper 
as to rights only, but not as to duties. It 
may be said, that this is against authority;: 
but we are boimd by authority no further,, 
than it has actually gone. The i-ule as to 
fi'eight has been encroached" upon in several 
Instances. What reason, can be given for 
the exceptions of the- colonial or coasting 
trade, which will not apply, with equal or 
greater force to the present case? The rea- 
son usually urged is,, that by such trade- 
the commerce of the enemy is aided— a most 
feeble reason, compared with that, which ex- 
ists in the case before the court Here not 
only was aid afforded to commerce, but di- 
rect assistance was given in the prosecutions 
of the war. That the army, for which these 
supplies were intended, was not acting, 
against us, cannot affect the question. The- 
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relief afforded to our enemy in his operations 
against one hostile power, left him at lib- 
erty to employ the greater resources against 
us. We may appeal to the very facts of 
the present case; for Lord "Wellington's ar- 
my, after being successful in Spain, was 
transported to the United States, and is at 
this moment making war upon our shores. 

air. Prescott, for claimant 

The rule, which allows freight to the neu- 
tral carrier of enemy's goods, is ancient and 
well established. Though questioned by 
Bynkershoek, it is recognised by nearly all 
other writers on maritime law, and by the 
Oonsolato del Mare. It is founded upon the 
principle, that the rights of the neutral are 
no further to be interfered with, than may 
be necessary for the prosecution of the war, 
His lawful contracts are not to be disturb- 
ed, and among these is the employment of 
his ships in carrying the property of a na- 
tion in amity with him. The restrictions up- 
on this right are accurately defined. He is 
to carry on no unlawful trade. The coast- 
ing trade, therefore, which relieves the en- 
emy from the pressure of the war, is not al- 
lowed. The colonial trade also, is prohibit- 
ed, upon the principle, whether just or not, 
that no trade is lawful in war, which is not 
permitted in peace. Contraband is the nest 
case defined, and this ought not to be ear-* 
ried beyond its present extent, which is con- 
fined to articles in their nature warlike, or 
to such as become conti-aband from their 
being destmed to a besieged place, or to a 
port of naval equipment The articles, in 
the present case, were not in their nature 
conti'aband, nor was there any thing illegal 
in a neuti-al's carrying provisions to the 
British fleet in Lisbon, or elsewhere not on 
our coast This does not resemble the case 
of destination to a known port of naval 
equipment It is admitted, that the neutral 
might lawfully transport provisions to Lis-- 
bon or Bilboa for the supply of the inhabit- 
ants. Suppose then, that the master is di- 
rected to deliver his cargo to the commis- 
sary of an army there. It is the army of 
Spain, our friend. There can be no unneu- 
tral conduct toward us in carrying provi- 
sions to an army of our enemy employed in 
defending a country, with which we are in 
amity. The case might be different if sup- 
plies were brought to an army hovering on 
our coast, or a navy blockading our har- 
bors. No case has been, and none, it is be- 
lieved, can be produced, in which neutral 
property has been confiscated under circum- 
stances like the present As to the argu- 
ment, that the British army were aided, and 
thus the enemy enabled to employ a larger 
portion of his force against us, it is too re- 
mote to Justify any conclusion from it, on 
the subject before the court 

STORY, Circuit Justice (after stating the 
facts). The general rule, that the neutral 



carrier of enemy's property is entitled to his 
freight is now too firmly established, to ad- 
mit of discussion. But to this rule there are 
many exceptions. If the neutral be guilty of 
fraudulent or unneutral conduct, or have in- 
terposed himself to assist the enemy in car- 
rying on the war, he is justly deemed to have 
forfeited his title to freight. Hence the car- 
rying of contraband goods to the enemy, 
the engaging in the coasting or colonial trade 
of the enemy, the spoliation of papers, and 
the fraudulent suppression of an enemj^'s in- 
terest, have beea held to affect the neutral 
with the forfeiture of freight And in cases 
of a more flagrant character, such as carry- 
ing despatches, or military passengers, for 
the enemy, or an engagement in the ti'ans- 
port service of the enemy, or a breach of 
blockade, the penalty of confiscation of the 
vessel has been also inflicted. Bynk. Q. P. 
Jut. c 14; The Sarah Christina, 1 C. Bob. 
Adm. 237; The Haase, Id. 286; The Emanuel, 
Id. 296; The Immanuel, 2 0. Rob. Adm. 186; 
The Atlas, 3 0. Rob. Adm. 299; The Rising 
Sun, 2 C. Rob. Adm. 104; The Madonna del 
Burso, 4 O- Rob. Adm. 169; The Neutralitet; 
3 C. Rob. Adm. 295; The Weelvaart Van Pil- 
law, 2 C. Rob. Adm. 128; The Friendship, 
6 O. Rob. Adm. 420. 

By the modern law of nations, provisions 
are not, in general, deemed contraband; but 
they may become so, when the property of a 
neutral, on account of the particular situa- 
tion of the war, or on account of their desti- 
nation. The Jonge Margaretha, 1 C. Rob. 
Adm. 189. If destined for the ordinary use 
of life in the enemy's country, they are not, 
in general, contraband; but it is otherwise, 
if destined for military use. Hence, if des- 
tined for the army or navy of the enemy, 
or for his ports of naval or military equip- 
ment, they are deemed contraband. Id. An- 
other exception from being treated as con- 
traband, is when the provisions are the 
gi-owth of the neutral exporting country. 
But if they be the growth of the enemy's 
country, and more especially if the proper- 
ty of his subjects, and destined for the 
enemy's use, there does not seem any good 
reason for the exemption; for, as Shr Wil- 
liam Scott observes, in such case, the par- 
ty has not only gone out of his way for 
the supply of the enemy, but he has assisted 
him by taking off his surplus commodities. 
The Jonge Margaretha [supra]. But it is 
argued, that the doctrine of contraband can- 
not apply to the present case, because the 
destination was to a neuti-al country. And 
it is certainly true, that goods destined for 
the use of a neutral country can never be 
deemed contraband, whatever may be their 
character, or however well adapted to war^ 
like purposes. But if such goods are des- 
tined for the direct and avowed use of the 
enemy's army or navy, I should be glad to see 
an authority, which countenances their ex- 
emption from forfeiture, when the property 
of a neutral. Suppose a British fleet were 
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now lying in a neutral port, would it be law- 
ful for a neutral to carry provisions or mu- 
nitions of war there, avowedly for the ex- 
clusive supply of suchfleet? Would it not he 
a direct interposition in^ the war, and an 
essential aid to the enemy in his hostile prep* 
arations? In such a case, I- should imag^ 
ine the goods, if the property of a neutral, 
' had the taint of contraband, in its most of- 
fensive character, on account of their des- 
tination, and that^ the- mere interposition of 
a neutral port would not protect, them from 
forfeiture, I agree, however, that strictly 
speaking this is^ not a question of' contra- 
band, for that- can arise-only when the prop- 
erty belongs toj a neutral, and here the prop- 
erty belonged ta^ am enemy, and^ thereforer 
was- liable, at all. events, to condemnation. 
But was the voyage lawful, and such as the 
neutral could, with' good faith, and without a 
forf eiture-of his character, engage in? It has- 
been solemnly adjudged, that being engaged 
in the transport service- of the enemy, or in 
the conveyance of military personages in his 
employ, are acts of hostility, which subject 
the property to confiscation. The Friend- 
ship, 6 O. Rob. Adm. 420} The Orozembo, Id. 
430} The Carolina, 40. Rob. Adm. 356. Aiid 
the carrying of despatches, from the colony 
to the mother countryof * the enemy, has sub- 
jected the party to the like penalty. The- 
Atalanta, 6 <3. Rob. Adm. 4^; The Constan- 
tia, Id. 461; note. And in these cases, the 
fact, that the voyage was to a neutral port, 
was not thought to change the character of 
the transaction. The principle of these de^ 
terminations was asserted to be, that the 
party must be deemed to place himself in the 
service of the hostile' state, and assist in 
warding off the pressure; of- the war, or in 
favoring its offensive projects. 

Now I cannot distinguish these cases, in 
principle, from that before the court. Here 
is a cargo of provisions- exported, from the 
enemy's country with the avowed purpose of, 
supplying the army ot the enemy: The An- 
tonio Johanna, X Wheat. [14 XJ. S.] 159; The 
Eriendschaft, 4 Wheati [17 U. S.] 105; 1 Kent, 
Gomm. 140. Without, this destination, they 
would not have been permitted to. be es:- 
ported at all. Can a more important or es-^ 
sential service; be performed in his favor? 
In what does I it differ from the case of a 
transport in his service? The property nom- 
inally belongs to individuals, and is freighted 
apparently on private account, but in reality 
for public use, and under a public contract, 
implied from the very permission of exporta- 
tion. It is in vain to contend, that the direct 
effect of this voyage was not to -aid British 
hostilities against the United States. It 
might enable the enemy indirectly, to opei*ate 
with more vigor and- promptitude against us, 
and increase his disposable force. But it is. 
not the effect of the ■ particular transaction, 
that the law regards. It is the general tend- 
ency of such transactions to assist the mili- 
tary operations. o£ the, enemy, andthe temp^ 
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tation which it presents to deviate from a 
strict neutrality. Nor do I perceive how the 
destination to a neutral port can vary the 
application of the rule. It is only doing that 
indhreetly, which is prohibited in a direct 
course. Would it be contended, that a neu- 
tral might lawfully transport provisions for 
the British fleet and army, while they lay 
at Bourdeaux, preparing, for an. expedition to 
the United States? Would it be contended, 
that he might lawfully supply a Btitish fleet 
stationed on our coasts? I presume, that 
two opinions could not be entertained on 
such, questions; and yet, though the cases put 
are strong, I do not know, that the assistance 
is more material, than may be supplied under 
cover of neutral destinations like the preseat. 
On the whole, lam of opinion, that the voy- 
age, in which this vessel was engaged, was il- 
licit, and' inconsistent with the duties of neu- 
trality; and I think it is a very lenient admin- 
istration of justice, to deny theneutral master 
his freight. 

The decree of the district court is reversed, 
so- far as it allows the freight; and.' as- to the 
residue is aflBtrmed. 

Affirmed, in the sapreme* court ([The Cbm- 
mercenl 1 Wheat. [14 U.S.'l 382); Washington, 
Story, Todd; and Duvall, 3J;, concnrrms; Mar- 
shall, 0. J.,. Livingston, and. Johnson, JJ., diss 
seating. 

[ls[OTE. The opinion for affirmation; dfeliv- 
ered by Mr; Justice Story in. the supreme courts 
was substantially the same as the f oregomg.] 
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COMMERGIAIi, & FARMERS'. BANK. v. 
PATTERSON. 

[2 Cranch, C. C. 346.] * 

Circuit Court, District of Columbia. Oct. 
Term, 1822. 

Pnoop or State Statutes — Action on Pbomis- 
soitT Note— Evidence— Matekiai. Altehatiost. 

1. The statute hook of one of the states, pur- 
porting to be published by authority of its leg- 
islature, and deposited in the department of 
state of the United States under an act of^con- 
gress requiring the secretary of state to obtain 
copies of the laws of the several states, is ad- 
missible evidence of the laws of such states, in 
the courts of the District of Columbia; and it is;- 
not necessary that such statute book should be 
authenticated according to the provisions of the 
act of congress of the 26th of May, IrOO [1' 
Stat 122]. 

2. According to the laws of Pennsylvania the 
eauitv follows a promissory note into the hands 
of an indorsee, unless dated at Philadelphia and 
made payable "without defalcation." 

3 Thp- words, "without defalcation," do not 
prevent the maker of a Pennsylvania note from 
showing fraud in the payee in obtaining the 
note. 



1 [Reported by Hon. William Oranch, Chief 
Judgeji 
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4. In an action by the indorsee against the 
maker of a promissory note, the declarations 
of the payee, before he parted with the note, 
are competent evidence for 'the defendant; and 
the defendant -having proved the declaration 

jinade after the date of the note and before the 
suit brought, the burden of nroof is on the 
plaintiff to show that the payee had passed away 

'the note before the declarations were made. 
The addition, by the plaintiffs or the payee, of 
the word and letters, "Washington, D. 0.,'* to 
the signature of the maker, without his consent, 
and with the intent -to use that word and those 
letters as a part of the date of the note, which 
was really made in Perryopolis, in Pennsylva- 
nia, with intent to make it negotiable according 
to the laws then in force in the District of Co- 
lumbia, is a material alteration of the "note, and 
makes it void. 

At law. Assumpsit by [the Commercial & 
^Farmers' Bank of Baltimore] the indorsee of 
the defendant's promissory note to Bamett 
and Oammann for $1,000, dated November 
16, 1818, payable on the 1st of Tune, 1819, 
"without defalcation." Under the signature 
of the defendant [Thomas Patterson], the 
word and lettei-s, "Washington, B. C," were 
written apparently by another person. The 
note was really made by the defendant in 
Perryopolis, in "Pennsylvania, and was given 
for part of the purchase money of a share in 
a certain company called "The "Perryopolis 
Green Glass Company," .under a written 
agreement bearing even date with the note. 
Upon the general issue the defendant's coun- 
Bel contended for two grounds of defence: 
1. That the note was given for a share in 
certain glassworks, upon a false and fraudu- 
lent representation by the payees of the note 
of the value of the profits and effects of the 
company. 2, That the word "Washington," 
and the letters 'T>. C," had, without the 
consent of the defendant, been added to his 
signature, with' a view to make the note 
negotiable according to the laws in force in 
the Disti'ictof Columbia where the defend- 
. ant resided, so as to i deprive, him of the bene- 
fit of his defence on the ground of fraud. 

Mr. Taylor and Mr. Marbury,, for plaintiffs, 
objected to the admission of evidence of 
fraud or want of consideration because the 
note was passed to the plaintifiCs before it 
was dishonored, and because it has the 
words, "without defalcation." 

Ml". Key, for defendant. The words, "with- 
out defalcation," mean no more than "with- 
out offset." By the statute of Pennsylvania, 
where this note was made, the equity fol- 
lows the note into the hands of the indorsee, 
unless the note is dated in Philadelphia, and 
made payable "without defalcation." Crom- 
well V. Arrott, 1 Serg. & R. ISO. 

Mr. Marbury, for plaintiff, objected to the 
statute book of Pennsylvania, as evidence 
of the law of that state. Foreign laws must 
be proved as facts. Church v. Hubbart, 2 
Cranch [6 U. S.] 187. The acts of the legis- 
latures of the several states must be authen- 
ticated in the manner provided for by the 
act of congress of the 26th of May, 1790 (1 
Stat. 122). 



Mr. Key. The statute- book which is offei*- 
ed ia evidence is Smith's edition of the Laws 
of Pennsylvania, purporting to be -published 
by authority of the legislature of that state, 
and deposited in the department of state of 
the United -States, under the act of congress 
requiring the secretary of state to obtain 
copies of the laws of the several states, ac- 
companied by the testimony of Mr. Clarke, 
a lawyer of Pennsylvania, that that edition 
of the laws was admitted as authentic in the 
courts of Pennsylvania. 

THE COURT (nem. con.) permitted the law 
to be read to the jury from the statute book. 

THE CCiUIlT, also (nem. con., but MOR- 
SELL, Circuit Judge/hesitating), was of opin- 
ion that by the law of Pennsylvania the eq- 
uity followed the note into the hands of "the 
■indorsee, -and therefore admitted evidence, 
on the part of the defendant, tending -to 
show a false and 'fraudulent -representation 
as to the subject-matter of the contract ,un- 
der which the note was given. Among* other 
evidence, the defendant' offered to prove the 
"dedarations of Bamett, one of the payees 
of the note. 

Mr. Taylor, for plamtifiP, objected to those 
declarations as evidence: 1st Because Bar- 
nett himself might be examined as a witness; 
and 2d. Because it does not .appear that Bar- 
nett was the holder of the note at the time 
of the supposed declarations, which fact the 
defendant ought to prove before the declara- 
tions could, be -given in evidence. 

But IPHE COURT (MORSBLL, Circuit 
Judge, doubting) «aid that the bm-den of 
;proof was on the plaintiff to show that the 
note was passed away by Barnett before he 
made the declarations; the defendant hav- 
ing proved that they were made after date 
of the note and before suit brought by the 
plaintiffs. And that, as'Bamett could not be 
compelled to testify, on account of his in- 
terest, his declarations might be -given in 
evidence. 

And THE COURT (nem. con.), at tke pray- 
er of Mr. Key, for the defendant, instructed 
the juiy, that if they should believe from 
the evidence that the note was written and 
delivered at Perryopolis in Pennsylvania, 
and that, since the delivery thereof, the 
payees, or some person acting for them, or 
holding the same by assignment under them, 
added the word and letters, "Washington, 
D. O." now appearing on the. said note, with 
the intention of using the said words asja 
part of the date of the said note for the-pm-- 
pose of making the same negotiable accord-' 
ing to the Jaws in force in the District of 
Columbia, then such insertion of that word 
and those 'letters amounts to an alteration of 
the said note in a material part thereof, and 
makes the said note void, and the plaintiff 
cannot recover upon it. 

Verdict for defendant. The plaintiffs -took 
bills of exception, but did not sue out a^vrit 
of error. 
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Case "No. 3,057. 

COaiMERCIAL & SAY. BAI^K v. COR- 
JBETT et al. 

[5 Sawy. 172.]^ 

Circuit Court, D. Nevada, May 10, 1878. 

Receiver— Removal of Cause— Order of State 
Court— Record, Bow Certified — Receiver- 
Pleading — Homestead — Sectios 80, Art. i, 
Nevada Constitdtiox Construed. 

1. When the proper proceedings for the re- 
moval of a cause have been taken ia the state 
court, the circuit court has jurisdiction of the 
cause, for the purpose of granting a provisional 
remedy, before the first day of the nest term 
on which the party removing the cause, is, by 
statute, required to enter a copy of the record. 
Mahoney Min. Co. v. Bennett [Case No. 8,- 
968], followed. 

2. No order of the state court accepting the 
petition and bond is necessary to remove a 
cause. 

[Cited in Brigham v. C. G. Thompson Lum- 
ber Co., 55 Fed. 884.] 

3. Where the clerk of the state court made 
up the record in detached papers, certifying to 
each one, and also, that the papers constituted 
the whole record: Held, a sufficient "copy of 
the record." 

4. The facts essential to the appointment of 
a receiver need not be pleaded, but may be 
shown by affidavit at the hearing. 

5. A prayer for a receiver is unnecessary. 

6. The defendants borrowed money to be 
■used in building a hotel on a block of land, and 
applied it to that purpose: Held, that a note 
for the money and a mortgage of the block to 
secure it, constituted an obligation for the 
erection of improvements within the meaning of 
■the section above-mentioned, superior to any 
iomestead claim of defendants. 

This is a motion in a suit to foreclose a 
mortgage, for the appointment of a receiver. 
The suit was begun in ■the state court, March. 
5, 1878. On March 11, without fii'st obtain- 
ing leave of court, plaintiff [the Commerdal 
& Savings Bank of San Jose] filed certain 
amendments to the complaint, and served 
them on attorneys for defendants DDaniel G. 
Corbett, William H. Corbett, and othei-s]. 
These amendments allege the facts deemed 
necessary to entitle plaintiff to a receiver. 
March 15, a demmxer to the complaint was 
filed. Motion for a receiver was made March 
11, in the state com-t, but before a hearing 
the defendants filed a petition and bond for 
the removal of the cause to this court. 
Thereupon, the state court on motion of de- 
fendants' attorneys made the following order 
and entry on its records: "Now comes coun- 
sel for defendants, and presents to the court 
a petition and bond for the transfer of the 
cause to the circuit court of the United States 
for the district of Nevada; and, thereupon, on 
motion of counsel for peUtionei-s, the court 
approved the bond and accepted the same as 
sufficient, and ordered the record herein duly 
certified to the said circuit com-t; and it is 
further ordered, that further proceedings in 
this cause and court be stayed." This order 



^ [Reported by L. S. B. Sawyer, Esq., and 
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was made on the first day of the March term 
of this court, so that the defendants were not 
required to enter a copy of the record in this 
court until the first Monday in November, 
that being the first day of the next term. 
March 21, the plaintiff moved for, and ob- 
tained leave to file a copy of the record in 
this court for the purpose of applying for the 
appointment of a receiver, and renewed the 
motion here. The record filed consists of 
copies of all papers and minutes in the cause, 
each separately made out and certified to by 
the clerk to be a full and correct copy of the 
original. In addition to these separate cer- 
tificates, the clerk further certifies as fol- 
lows: "I, Alfred Helm, clerk etc., do hereby 
certify that the accompanying papa-s, to wit: 
the complaint" (etc., naming each paper), 
"are fuU and true copies of all the papers on 
file and of record in said state district court, 
and of all the indorsements thereon, and that 
the said accompanying papers are ti-ue and 
correct copies of the said record, and all the 
papers, records, documents and files in said 
above-entitled cause, as the same appear on 
file and of record in the clerk's oflaice in said 
state district court" These papers so cer- 
tified are filed in this court as a copy of the 
record in the cause. At the hearing it ap- 
peared that the defendants are insolvent, and 
that the mortgaged property is an inadequate 
security. The mortgages each contain a stip- 
ulation or covenant that in any action to 
foreclose, a receiver may be- appointed. 
Since the execution of the mortgages the de- 
fendants, B. G. and W. EL Corbett, and their 
wives, have filed claims to homesteads in 
that part of the mortgaged premises de- 
scribed as block 56. The value of this block- 
is variously estimated by the witnesses at 
firom twenty to thirty-six thousand dollars. 

Robert M. Clarke, for plaintifC 
Jonas Seely, for defendants. 

HILLYBR, District Judge. The defend- 
ants object to the appointment of a receiver 
on several distinct grounds, the first being 
that this eom't cannot take any jurisdiction 
in this cause before the first day of the next 
term which will be the first Monday of No- 
vember next. This objection raises a ques- 
tion which can hardly be considered an open 
one in this circuit, and is overruled upon the 
authority of Mahoney Min. Co. v. Bennett 
[Case No. 8,968]. In that case the circuit 
court for the district of California took juris- 
diction of a cause removed, before the "first 
day of the next term," for the purpose of 
granting a provisional injunction. Counsel 
for defendants denies that this ease states 
the law correctly, and pressed this court 
earnestly to adopt his view. Regarded 
simply as a question of power, I presume 
it can not be denied that the circuit court 
for Nevada, presided over by the disti-ict 
judge, has the power to disregard a decision 
of the curcuit judge made in the California dis- 
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ix'ict A district judge while sitting alone in 
tlie circuit court has the same power as any- 
other judge sitting in the same court Rob- 
inson V. Saterlee [Id. 11,967]. While this is 
^s£> I do not think the district judge should for- 
get that if the circuit judge were present his 
opinion would control. "When.his opinion has 
heen embodied in a judicial decision, it ought 
not to he departed from without most cogent 
reasons. But in the present instance my own 
Judgment is in concurrence with that of the 
•curcuit judge. It would certainly he a great 
grievance if a case like this could he put in 
the position counsel contend it is, for more 
than six months. According to him it is 
■"hung up" beyond tiie reach of either this or 
the state court It is* practically nowhere, 
and the plaintiff is in a far worse position 
than if he had begun no suit I have no 
-doubt in my own mind that the moment the 
jurisdiction of the state court ceases, by rea- 
son of presenting to it the statutory bond 
'and petition, the jurisdiction of the United 
States court attaches. Whenever the pur- 
poses of justice require it, the chrcuit court is 
5)ound to take cognizance of the cause. 

The second objection is that the case is 
not properly here, because the state court did 
not, by its order, accept the petition as well 
£xs the bond. This acceptance, it is said, is 
a judicial act which must be made of record 
In the state court, and can only be proven to 
this court by a transcript of that record. 
The statute provides that after the making 
and filing of the petition and bond, "it shall 
then be the duty of the state court to accept 
«uch petition and bond and proceed no finr- 
ther in such suit" It does not appear, how- 
■ever, that the jm-isdiction of the circuit court 
•depends upon the circumstance that the state 
•court does or does not do this duty. An or- 
■der, not in terms accepting the bond or peti- 
^on but directing a stay of further proceed- 
ings, would sufficiently show that the state 
■court had accepted both petition and bond, 
if such acceptance were a condition preced- 
•ent to the acqiiiring of jiurisdiction of this 
■court But in any case which is a proper 
•one to be removed, this court can obtain the 
arecord and jurisdiction of the cause although 
the state court not merely omits making an 
■order accepting the petition and bond, but 
■«ven when it refuses to accept them and at- 
tempts to proceed with the suit The pro- 
visions of section 7 of the act of 1875 [18 
^tat 472], giving to the circuit courts of tlie 
United States power to issue a certiorari to 
the state court, commanding it to make re- 
turn of the record in any cause removed, 
<or to compel the prosecutor to file a copy of 
•his complaint, • demonstrate, it seems to me, 
that the jm-isdiction of the circuit court does 
mot depend upon the action of the state court, 
aior, indeed, upon the filing of a certified 
transci'ipt of the record. The suit being one 
"Which by reason of its parties or subject 
•anatter the circuit court is capable of exer- 
cising jiu:isdiction over, that jurisdiction is 



acquired by the filing of a statutory petition 
and bond. 

The third objection is to the manner of cer- 
tifying the record. The clerk of the state 
com*t instead of attaching all of the papers 
together, and certifying to the whole as a 
copy of the record, has certified to each paper 
separately, and has also accompanied the pa- 
pers sent to this court as the record with an- 
other certificate in which each paper is 
named, and they are stated to be the whole 
record. This com'se was taken because it 
has been foimd convenient to have the papers 
in the case detached during its progress in 
the circuit comrt The statute speaks of "en- 
tering a copy of the record." How that rec- 
ord is to be made up, whether in one book, 
or on separate sheets of paper, is not stated. 
In this case I see no reason to doubt that a 
copy of the record has been entered in this 
court; at least there is enough to show a 
cause within its jurisdiction and properly re- 
moved. Each paper filed is so authenticated 
as to be prima facie evidence in this court of 
what it purports to be. Under such circum- 
stances the circuit court will not remand a 
cause even if it should appear that the copy 
of the record entered is imperfect, but will 
take the necessary action to complete the rec- 
ord. 

It is nest objected that the amendments 
cannot be considered on this motion because 
filed without leave of com-t. Although no 
good reason whatever can be given for allow- 
ing an amendment to be filed as of course, 
after demurrer and before answer, and re- 
quiring leave of court to file it before demur- 
rer, yet the state practice act seems to require 
a construction of that kind, and if so ■ the 
amendments to the complaint were not prop- 
erly filed. It is unnecessary to decide the 
question, for a receiver may be appointed up- 
6n the complaint and affidavits without the 
amendments. The complaint is complete as 
a bill to foreclose a mortgage, but it does not 
pray for the appointment of a receiver and 
does not show the facts that the property is 
an inadequate security, and the mortgagors 
insolvent The amendments were filed to set 
up these facts and pray a receiver. A re- 
ceiver may be appointed although thei'e is no 
prayer for one in the biU. Daniell, Ch. Pr. p. 
1726; High, Eec. § 83. In this latter author- 
ity it is also said that it is not essential that 
the facts upon which the application is based 
be set forth in the pleading, but it is suffi- 
cient If they appear by affidavit upon the 
hearing. Section 88. A receiver, says the su- 
preme coui*t of Kansas, may be appointed in 
an action to foreclose a mortgage if the mort- 
gaged property is insufficient to discharge the 
mortgage debt In such case all that the pe- 
tition need contain is the ordmary averment 
for the foreclosiu:e of a mortgage. The rela- 
tion of the value of the property to the debt 
may be shown by affidavit Hottenstein v. 
Conrad, 9 E;an. 433. This rule seems to be 
a satisfactory one, where as in this case the 



COMMERCIAL (Case No. 8,057) 



[6 Fed. Cas. page 216] 



appointment of the receiver is merely a pro- 
visional remedy and not the chief object of 
the suit. 

These objections, which do not touch the 
merits, being overruled, the ease is a strong 
one for a receiver. (Che defendants have not 
kept their covenants in the mortgages to pay 
interest, taxes, and insurance. The validity 
of the mortgage debt is not questioned, nor is 
it denied either that the property mortgaged 
is an inadequate security, or that the defend- 
ants are insolvent. In addition, there is the 
covenant in both mortgages that in any ac- 
tion to foreclose the ^plaintiff may have a re- 
ceiver of the rents appointed. The power of 
the coiu't to appoint a receiver of block 56, in 
which the defendants claim homesteads, was 
denied on the argument, but the questions 
arising out of the claim of the defendants to 
homesteads were reserved for futm-e argu- 
ment and decision, with the understanding 
that if the court should appoint a receiver of 
any of the property, such receiver should not 
be put in possession of any portion of block 
56 actually used W defendants for bome- 
jsteads, including the portions of the Arling- 
ton block used for a hotel, before a decision 
of the question reserved. There must be "a 
receiver, appointed of all the mortgaged prem- 
ises, except the dwelling-houses and the 
hotel, and it is so ordered. 

.Afterwards the following decision was ren- 
dered upon a motion to put the receiver in 
possession of the premises withheld from 
him on the first motion. 

Block 56, in which the defendants claim 
homesteads, is a piece of land one hundred 
-and seventy feet square with an alley ten 
feet wide running through it north and south. 
The block contains ten lots eighty feet by 
thirty-four. On the west half are the dwell- 
ing-houses of defendants with some out-build- 
ings. On the east half is a brick store and 
the building called the Arlington House, a 
portion of which is used for a hotel, and the 
rest for business purposes, not connected 
with the hotel. The. brick store and that por- 
tion of the Arlington House not used for a 
hotel are occupied by tenants, except one 
room, which is vacant. The west half of the 
block, and the hotel premises, it is agreed, 
are worth twentj^-flve thousand dollars. The 
value of the homestead exemption may not 
exceed five thousand dollars. On August 19, 
1876, there stood on the east half of the 
block, on lots 5 and 8, a frame building called 
the Corbett House, occupied by defendants. 
The rest of that half on which was situated 
two stores, a milliner's shop and a saloon, 
was leased to tenants. On that day a fire de- 
stroyed the Corbett House and the stores, 
and subsequently all that portion of the €as| 
ialf of the block, except the brick store, was 
cleared preparatory to building a. new; hotel. 
■The first mortgage for -twenty •thousand dol- 
lars was made on October 4, 1876. At that 
time Jio new bxiildings had been erected, and 



the defendants were residing with their fam- 
ilies in the two dwelling-houses on the west 
side of the' block. The sum of twenty thou- 
sand dollars secured by the first mortgage 
was borrowed for the purpose of building the 
Ai'ltngton House, and it was so used. 

The imderstanding between the plaintiff 
and the defendants, says Mr. Wm. Corbett in 
his testimony, was that the money should be 
deposited with Kice, agent of Wells, Fargo & 
Co. in Carson, and applied to the building of 
improvements on the Arlington lot, and this 
was done. Upon this state of facts there are 
two grounds upon which, In my judgment, 
the receiver is entitled to possession of the 
hotel: 

First, and chiefly,' because the note for 
twenty thousand dollars, and the mortgage 
securing it, constitutean "obligation contract- 
ed for the erection of improvements." The 
constitution of, Nevada (article 4, § 30), while 
exempting a homestead, provides that '-'no 
property shall be exempt from sale ^ "* -* 
for the payment of obligations contracted for 
the purchase of said premises, or for the erec- 
tion of improvements thereon." The argu- 
ment for defendants is that this dause only 
xefers to vendors, mechanics, laborers and 
materialrmen, and their, liens. ;But I can «ee 
nothing in the langruage which warrants "a 
coturt in so restricting tie meaning of the 
very comprehensive word "obligation." 
TVhether the defendants contracted the obli- 
gation directly to the material-men, laborers 
and mechanics, or borrowed the money of .a 
bank for the purpose of paying those men, 
the obligation is as much in the one ease as 
the other one contracted for the erection of 
improvements. The inquiry is for What, and 
not to whom, was the obligation contracted. 
If I am right in this, there is no need of de- 
ciding the much discussed question as to the 
extent of the homestead interest of defend- 
ants in block 56. For in respect to the mort- 
gage for twenty thousand dollars the whole 
block is subject to sale, as it would be were 
there no question pf homestead in the case. 

In the second place, if I am wrong in this 
construction of the constitution, and block 5S 
is to be treated as exempt fi'om sale to the 
extent of the homestead rights of the defend- 
ants, stiU the mortgage attaches as a valid 
lien upon the excess over ten thousand dol- 
lars in value, which excess is placed at fif- 
teen thousand dollars. Under existing cir- 
cumstances, no portion of the block of the 
value of five or ten thousand dollars can be 
set apart; at least the case has, so far, pro- 
ceeded upon this assumption. It will, there- 
fore, in the course of this suit, become neces- 
sary to sell the whole of block 56. The de- 
fendants, if their homestead claims are sus- 
tained to their fuU estent, cannot retain as 
homesteads any specific portion of block 56, 
if the motion of the receiver is now denied 
the defendants wUl retain possession, dur- 
ing the suit, of property worth twenty-five 
thousand dollars, when their exemption could 
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not at most amount to over ten -thousand dol- 
lars. If the order is granted the defendants 
will have comfortable homes imtil the sale, 
which must take place in any event By the 
order asked, the plaintiff will be protected, 
and no injustice done to defendants. No 
rights are determined by such an order. The 
receiver wHl talie possession as an officer of 
.the com't, and will hold the rents and profits 
received for whoever shall hereafter appear 
entitled to them. If it shall ultimately ap- 
pear that the defendants are entitled to home- 
steads of five thousand dollars each out of 
the block, a ratable proportion of the rents 
can be paid to them. Oni the other hand, if 
they are not so entitled, and are permitted to 
remain in possession of the hotel and receive 
the rents pending this suit, the plaintiff is in- 
jm'ed without remedy. 

Let an order be entered that the receiver be 
let into possession of the premises occupied 
by the defendants as a hotel. 

[NOTE. On the final hearing there was a. 
decree for complainant. Case No. 3,058, next 
folIoAving.] 



Case 'No. 3,058. 

■COMMERCIAL & SAV. BANK v. COR- 
BETT etal. 

[5 Sawy. 543,] » 

'Circuit Court, D. Nevada. .Jmie 9, 1879. 

HOMCSTDAD— PaUTNEKS — ObLTGATIOS CONTRACTED 
POIlJiMPKOVEHEliTS D^CLAKATION OP HOME- 
STEAD. 

1. Accepting the decision of the supreme court 
of Nevada in Terry v. Berry, 13 Nev. 514, as 
one a court of the United States, sitting in 
Nevada, is bomid to follow, it is held, 'that 
there can be no- homestead carved ont of land 
held by parties as partners. 

2. .Anote and mortgage given for money bor- 
rowed expressly for erecting improvements on 
a* homestead and actually used for that purpose, 
constitute an obligation contracted for theerec- 

-tiqu' of, improvements thereon within section 30, 
art. 4, Const, of Nevada, and the homestead is 
not exempt firom sale therefor. 

.3. A mortgage of property occupied by hus- 
band and wife as their homestead, duly made 
and recorded by the husband alone before such 
property has been selected as a homestead by 
filing for record the declaration ^provided for in 
the homestead act of Nevada, is valid and su- 
perior to the homestead claim. 

Suit [by the Commercial & Savings Bank 
of San Jose] to foreclose a mortgage. Two 
of the defendants, Daniel G. and TVm. JS. 
Corbett, are brothers, and have been general 
.partners since the year JJS60. The property 
covered by the mortgage was bought with 
partaership funds and held as partnership 
prpperty. Block 56, the premises in dispute, 
.has for several years been the residence of 
both partners. and their wives and children. 
In August, 1S76, a fire burnt down the "Cor- 
bett House situated on this block, and after- 
wards in October of -the same year the com- 

MR^ported by L. S. B. Sawyer, JEs^., and 
here xeprinted by permission.] 



plainant loaned twenty thousand dollars -to 
the Corbett brothers for the express purpose 
of building a hotel on block 56; and as securi- 
ty therefor the brothers executed the mort- 
gage now in question which covers that block. 
Subsequently and after the filing of the bUl 
in this suit, the wives of the brothers each 
filed a declaration of homestead upon block 
56, and Tvere afterwards, by agi-eement of 
parties, made defendants with their hus- 
bands. The money borrowed, twenty thou- 
sand dollars, was actually used in erecting a 
brick hotel on a portion of block 56. la 
pui-chasing block 56 the brothers took joint 
deeds of the various lots, thus becoming, im- 
der the statute of Nevada, tenants in com- 
mon of the block. The Corbett brothers are- 
insolvent" 

[A receiver was heretofore appointed here- 
in, and an order made letting him into i>os- 
session of the mortgaged property. See Case- 
No. 3,057, next preceding.] 

Robert M. Clarke, for complainant. 

Jonas Seely and A. 0. Ellis, for defendants. 



Before SAWYER, Chrcurt Judge, and HILL- 
'XER, District Judge. 

TTTLXiYER, District,;judge. The. first a^es- 
tion regards. the nature of thetitle as bearing 
on the homestead right. "There is no douibt, 
on prindple, a marked difference between 
lands held by partners and devoted to part- 
nership vise in such manner that it is part- 
nership property, applicable to the payment 
of the joint debts in equity, at the instance- 
of either partner, and lands held by such 
partners simply as tenants in common, to- 
which no such equitable right of the partners- 
attaches. When real estate is so situated 
that a court of equity regards it as a trust 
estate for the joint creditors, the interest of 
the partners therein is in the siurplus only, 
and hence it is evident no homestead. could 
be set ofiE as against joint creditors, having a 
right to avail themselves of the partners'" 
equity, out of such real estate if the firm- 
were insolvent But there is no room for the 
application of this doctrine to the present 
case, for it is not denied that the partners- 
jointly executed this mortgage on the joint 
property, and no joint creditors are here 
contesting the plaintiff's right The conten- 
tion here is between the mortgagors and 
mortgagees, and for the purposes of this case- 
the lands mortgaged must be looked upon as- 
held by the Corbetts as tenants in common, 
and no question of resulting trust can arise 
between the parties to this suit This is the 
most favorable view for the defendants claim- 
ing a homestead. 

The question then is whether, under the- 
laws of Nevada, tenants in common can have 
a homestead right in the common property. 
Were the point res Integra I should have no- 
hesitation in deciding that a tenant in com- 
mon, who actually resides and makes hisv 
home npon the common property, should. 
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iave sucli home, to the extent of his inter- 
est therein, protected from forced sale. By 
both the constitution and law of Nevada it 
is the homestead which is exempt. Nothing 
is said about the kind of title a man must 
have to secure the exemption. Why should 
the fact that a debtor owns but a half in- 
terest in his home put him in a worse, and 
his creditors in a better, position than he 
would occupy were the debtor owner of the 
entire estate? The question of title is not 
one which concerns the creditor. That rests 
between the debtor and the party owning 
the residue of the estate. In re Swearinger 
^fe Lamar [Case No. 13,683]. 

The supi-eme court of Nevada, however, 
has adopted a different view of the law upon 
this point, and has held that out of prop- 
erty situated like that now in question no 
homestead can be taken. Terry v. Berry, 
13 Nev. 514. An attempt was made by 
■counsel to disunguish that case from this, 
because there the court found that the prop- 
erty out of which a homestead was claimed 
"was claimed and held by Ginaca and Gintz 
as copartners." But the same can be said in 
tnis ease. The Corbett brothers claimed and 
held the land now in question as copartners. 
Ginaca and Gintz were tenants in common, 
as the Corbetts are. In neither case is there 
any question raised involving the equitable 
right of one partner or of the joint creditors 
to have the partnership property applied to 
the payment of the joint debts in preference 
to the homestead. Moreover, in this case 
the partners having made a valid mortgage 
of the property before the joint creditors took 
any steps to enforce their rights, their right 
Is gone, their equity being that of the part- 
ners, and only available so long as the equity 
ef the partners subsists. If, then, any dis- 
tinction exists between the case of Teri'y v. 
Berry [supra], and this, it is to the disadvan- 
tage of defendants rather than otherwise. A 
decision by the highest court of the state of 
Nevada construing the constitution and stat- 
ute of that state is binding on us. We are 
' therefore bound to hold that the homestead 
law of Nevada does not permit a homestead 
to be held by a tenant in common in the com- 
mon property. 

For another reason the complainant is en- 
titled to a decree for the sale of the whole 
of block 56, admitting it to have a homestead 
chai*acter. By the constitution of the state 
of Nevada (article 4, § 30) it is provided that 
"no property shall be exempt from sale 

* * * for the payment of obligations 

* * * contracted for the erection of im- 
provements thereon." If, then, the mortgage 
is an obligation within this clause and con- 
tracted for the erection of improvements on 
the block, the payment of it may be inforced 
by a sale of the block. It is perfectly clear 
from the evidence that the money secured by 
the mortgage was borrowed for the express 
purpose of erecting a hotel, that it was actual- 
ly used for that purpose, and that the money 



would "not have been 'loaned on block 56, 
except upon the understanding that it was 
so to be used, thus increasing the security. 

The defendants argue, that the constitution 
only extends to obligations conti*acted for 
labor or materials actually done or furnished 
for the improvements, and does not reach an 
obligation given like this one for money to be 
applied to payments for labor and materials 
used in building the improvements. The 
soundness of this argument cannot be admit- 
ted. Money borrowed upon note and mort- 
gage, as this was, for the purpose of paying 
for labor and material, is, in reason, a thing 
as much to be protected as the debt of the 
laborer or material-man when they work or 
furnish materials on credit This money has 
paid the laborer, the material-man, and has, 
in fact, built the house. It seems a self- 
evident proposition that the note and mort- 
gage given to secure the money so borrowed 
and used, constitute an obligation contracted 
for the erection of improvements. We there- 
fore think that the exemption from sale 
claimed cannot be allowed as against the 
note and mortgage of the plaintiff. 

The whole block is considered as impressed- 
with the homestead character, and therefore 
the hotel, although it only covers four lots, 
must be treated as an improvement on the 
whole. The defendants themselves have in 
the course of this suit claimed that the whole 
block 56 must be regarded as impressed with 
a homestead character. The case of Smith 
V. Stewart, 13 Nev. 65, seems to us to justify 
that claim. Under that decision the tract 
of land upon which a homestead is located 
may be held as such to the extent of five 
thousand dollars in value, regardless of other 
uses to which the land may be put while 
used and claimed as a homestead. 

Upon stUl another ground we think there 
must be a decree against the defendants. 
This homestead right, if any such was ac- 
quired, must have been acquu'ed under the 
act of March 6, 1865 (1 Comp. Laws, p. 60, 
§ 186 et seq.), which, so far as relates to the 
question involved, is a verbatim copy of the 
California act of April 28, 1860 (Stat. 1860, 
311). Under the constitution of Nevada a 
homestead right is acquired "as provided by 
law." Const, art 4, § 30. Now, the mode 
provided hy law is, as prescribed by the act 
of 1865 above cited. To secure the right 
there must be a declaration in writing, either 
by husband or wife, or both, mailing the 
claim and stating the matters required by 
that act, signed, acknowledged and recorded 
as conveyances affecting real estate are re- 
quired to be acknowledged and recorded, 
"and from and after the filing for record of 
said declaration the husband and wife shall 
be deemed to hold said homestead as joint 
tenants," that is to say, the ehai*acter of 
homestead attaches, and the estate takes its 
new characteristics as such from the date of 
this record. Smith v. Shrieves, 13 Nev. 303. 

The mortgage in this case was made and 
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i-eeordecl long before tlie filing of the dedava- 
tlon of homestead. There can be no doubt, 
we take it, that if the CorDetts at the date 
of the mortgage had sold this property (block 
56), taking then- pay for it, and had executed 
a conveyance in fee, such conveyance could 
not have been defeated by any subsequent 
filing of a declai-ation of homestead by either 
husband or wife, or both, or in other words, 
hy any homestead right accLuired after the 
making and recording of the conveyance. 
Hawthorne v. Smith, 3 Nev. 182; Estate of 
Walley, 11 Nev. 265. If so, the mortgage 
cannot be defeated, for it was executed for a 
valuable consideration when no homestead 
right had attached, "as provided by law." 
The object of the law requiring a declaration 
to be filed, among other things, "particularly 
describing the premises," was doubtless to 
give notice to parties dealing with the prop- 
erty, and tin such notice parties could safely 
•deal with it. 

This is not like a case of attachment or 
judgment lien. Those are but general liens 
imposed in invitum by the law. The party 
parts with no consideration to' obtain them 
imtil he actually purchases at the sherifE's 
sale. The indebtedness has already been in- 
curred without taking security, and the at- 
taching or judgment-creditor is only seeKSng 
to force himself, under the law, into a better 
position. Until he has purchased at the sale 
he has parted with nothing on the credit of 
the property. If a sale should actually tal<e 
place before any claim of homestead is made 
I apprehend a title would pass, notwith- 
standing a subsequent claim of homestead 
should be made with all the forms of law. 

This seems to be the view of the law taken 
by the supreme court of Nevada in Haw- 
thorne V. Smith, supra. But in making this 
mortgage there was the consent of the party, 
and the mortgage was given in considera- 
tion of the money advanced. The money 
was advanced on the credit of the property 
and the mortgagee stands in the same posi- 
tion that a bona fide purchaser taking a con- 
veyance in fee would occupy. The prop- 
erty, under the constitution and laws, had 
not then been impressed with the character 
of a homestead. Such was the construction 
4ictually given to the California act before it 
was adopted by Nevada, and the construc- 
tion being most reasonable, may be pre- 
sumed to have been adopted with the lan- 
,guage of the statute; and such is the sound 
reason of the thing. Cohen v. Davis, 20 
Cal. 187; Gluckauf v. Bliven, 23 Cal. 312. 
None of the defendants having established a 
homestead right superior to the mortgage, 
there must be a decree in favor of the com- 
plainant 



COailMEECIAL BANK OF CLEVELAND 
(WOOLSEY v.). See Case No. 18,032. 



CONBIERCIAL BANK OF ALBANY v. 
TOWNSEND. See Case No. 9,381. 

<:OM]MERCIAL BANK OF CLEVELAND v. 
SHVEMONS. See Case No. 3,062. 
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COaJBIERCIAL BANK OP COMMERCE v. 
GREEN et al. 

[2 Flip. 181.] * 

Circuit Court, N. D. Michigan. May 22, 1878. 

Foreign Corporation—A Citizen of One State 
Sued as Defendant "Who Claims to be a Cit- 
izen OP Another— Service— Jurisdiction. 

Where a foreign citizen (corporation) sued a 
person in the circuit court of the United States, 
and had service upon him as a citizen of 
Michigan, when, in fact, it turned out that he 
was at time of such service a citizen of Illinois: 
Held, that the service was good, and a demur- 
rer to a plea setting up such defense was sus- 
tained. 

[In equity. Bill by the Commercial Bank 
of Commerce against George Green and oth- 
ers.] 

T. J. O'Brien, for plaintiff. 
L. M. Keeting, for defendants. 

WITHBY, District Judge. PlaintifiE is a 
corporation created and doing business in 
Canada under the laws thereof, and conse- 
quentiy a citizen of such foreign state. The 
declaration states such facts and avers that 
defendants are citizens of Michigan. Ser- 
vice was had on defendant Green alone; 
the other defendants are not necessary par- 
ties and have not appeared. Defendant 
Green has .interposed by way of plea in 
abatement that he is a citizen of Illinois and 
not of Michigan, to which plea a demurrer 
has been filed. The single question is 
whether it affects the jurisdiction of the 
court that Green is alleged to be a citizen 
of -Michigan, when, in fact, he is a citizen of 
Illinois, service having been made within 
this district where defendant was foimd. 

We are of opinion that demm'rer should 
be sustained. This com-t has jurisdiction 
of suits in which there exists "a controver- 
sy between citizens of a state and foreign 
states, citizens or subjects." Act Mai'ch 3, 
1875 (18 Stat 470). Such is this case. But 
the same act provides that, "no civil suit 
shall be brought before either of said courts," 
(circuit or district) "against any person by 
an original process or proceeding in any oth- 
er district than that whereof he is an in- 
habitant, or in "n'hich he shall be found at 
the time of serving process." The facts are, 
plaintiff is a citizen of the dominion of Can- 
ada, defendant a citizen of Illinois, and this 
is a suit in which there is a controversy be- 
tween them. So far the case satisfies the 
provisions of the statute as to jurisdiction. 
A further fact is that defendant is not an 
inhabitant of this district, but is found at 
the time of the service of process within 
the district, and sei'ved, and this satisfies 

^ [Reported by William Searcy Flippin, Esq., 
and here reprinted by permission.] 
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the only other provision of the statute in- 
v6l7ed in order to give unquestioned juris- 
diction. The clear import of the act of con- 
gi'ess is to give to an alien the right to sue 
a citizen of any state of "the Union in the 
circuit court of any district -where the de- 
fendant is found and served. If such is 
not the statute, then so long as ^defendant 
absents himself from the state of which he 
is a citizen, he cannot he sued in a federal 
court, whereas it was the clear intention to 
provide otherwise. 

We are aware that It has heen held, under 
the eleventh section of the Judiciaiy act [1 
Stat. 78], that it ismecessary to state an the 
declaration of what 'particular states the re- 
spective pai'ties are citizens in order to ad- 
vise ithe court of such jf acts jas show jurisdic- 
tion. Hod^on V. Bowerbank, 5 Craneh 
'[9 n. S.3 303; Wilson -v. City Bank, [Case 
No. 17,797]. But in those and other cases, 
where the language of the coiurt tends to 
convey the same view, the facts and the 
question were quite unlike those in the ease 
at bar. The declaration contains the neces- 
sary averments as to citizenship of the par- 
ties. The plea states no fact showing want 
of jurisdiction, but merely want of accuracy 
as to the state of which defendant is a citi- 
zen. It is quite immaterial that defendant 
is a citizen of some other state than Michi- 
gan, so long as he was found and seized 
within the district. 

Demurrer sustained, with leave to defend- 
ant to plead over. 
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In re COJXlVIBROIAi BULI/ETIN CO. 
BITCKNEB V. JEWBLX, et al. 

[2 Woods, 220; * M N. OB. R. 2S6; .8 Chi. I^eg. 
News, 330; 3 N. T. Wkly. Dig. 12; 1 La. 
Law J. 176.] 

'Circuit Court, D. Louisiana. April Term, 1876. 

Bankruptcy— LrEx of LASDtoED for Rent — 
OccnPATiox BY Assignee. 

1. A landlord cannot prove, as a claim against 
a bankrupt's estate, a demand for rent which 
accrued after the bankruptcy. 

2. But neither the bankrupt nor the assignee 
can claim to occupy leased premises after the 
bankruptcy without paying the rent in full. 

[Cited in Re Ives, Case No. 7,116.] 

3. If either the bankrupt or the assignee con- 
tinues to occupy the leased premises after the 
bankruptcy, he is liable for the rent, and the 
.landlord has the same lien upon the goods on 

the premises as he has upon the goods of other 
tenants. 

4. Where a bankrupt's assignee occupied, aft- 
er the bankruptcy, for storing the goods of the 
bankrupt's estate, premises which 'had been 
leased to the bankrupt, it was no answer to a 
demand for rent by the landlord, for the as- 
signee to say that all the assets of the estate 
had been consumed by the general espenses of 
the bankruptcy. 

■"■[Reported by Hon." William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



The i)etitioner [James Buekner] leased a 
store, 133 Gravier street. New Orleans, to 
the bankrupt, for five years, commencing Oo 
tober 1, 1871, at an annual rent of ?3,200, 
payable in monthly instalboaents of $260.66. 
The lessee became bankrupt January 9, 1872, 
having paid all arrears of rent up to that 
time. The assignees [W. L. Jewell and E, 
E, Norton] were appointed in April, and 
took possession of the premises, and refused 
to give up possession to the landlord. They 
paid him rent, however, from time to time, 
to the amoimt of $650. He sued for nine 
months rent, which acci-ued dui*ing the oc- 
cupation by the assignees, less the said pay- 
ment of $650— the amount demanded being 
$1,750 besides interest He only demanded 
judgment against the assignees for the pro- 
ceeds of the property of the bankrupt, which 
■was in the building, on which he claims he 
had a lien. For the balance he asked n 
general judgment, with the privilege of com- 
ing in pro rata with the other creditors. 
The assignees filed an answer, and with it 
an account, showing that the proceeds of the 
estate amounted to $2,492.40, of which $1,- 
500 was from the goods in the leased prem- 
ises; but they claimed credit for the whole 
amount for the general expenses of the bank- 
rtfptcy, including their own fees and the 
$650 paid to the petitioner, and claimed to 
have the petition dismissed. 

J. H. Kennard, W. W. Howe, and S. S. 
Prentiss, for petitioner. 

Lionel A. Sheldon and Singleton & Browne, 
contra. 

BRADLEY, Curcuit Justice. The position 
of the assignees is untenable. A landlord 
cannot prove against a bankrupt's estate for 
rent which accrues after the bankruptcy; 
and neither the bankrupt nor the assignee 
can claim to occupy the leased premises 
thereafter without paying the rent in fuU, 
unless it has been prepaid by iiie bankrupt 
If they continue to occupy the premises they 
are liable personally for the rent; and the 
landlord has his lien on their goods on the 
premises the same as against other tenants. 
For rent thus accruing a^fter the baukruptcy, 
the landlor'd has nothing to do with the ex- 
penses of the estate. They are nothing to 
him. They cannot be deducted from his 
rent. If an assignee continues to occupy 
leased premises of the bankrupt, he ought 
always to make some definite arrangement 
with the landlord, unless he expects and is 
willing to pay the accruing rent This be- 
ing the ease, the petition for the rent is like 
any action for rent, and is subject to like 
rules and proceedings. I think I was mis- 
taken, therefore, in refusing a jury trial in 
this case. If the assignees wish it thej 
may have it; but the petitioner ought in 
'that case to be allowed to a'mend his peti- 
tion and claim a judgment for the whole 
.rent due. If the assignees elect to let the 
case stand without a jury, 'the petitionee 
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may have such judgment as lie asks, namely, 
that the assignees be- compelled to pay Mm 
the proceeds of the goods which, -were on the" 
leased premisesj less the expenses of sale, 
and have a judgment for the balance to 
come in pro, rata -with the other, creditors. 
The assignees must- -within ten days, file a, 
writt^i election which course they will pur- 
•sue. 



See 



coivaiEiicaiajEi ins. co. (aisop v.). 

Case No. 262. 

coivmBKOiAri mutual biarine ins. 

CO. (UNION arUT. INS. CO. v.). See 
Case No. 14,372. 



Case ITo. 3,061. 

COMMBRCIATj NAT BAISfK v. TOLA. 

[2 Dill.- 353;^ 5 Chi. Leg: New?, 461-] 

Circuit Court, D. Kansas. June ff, 1873.= 

■CoNSTiTOTiONAi/ Law — Speoiai* Acts— Cohpohate 
Potters— Extent or Taxing Power. 

1. Article 12 of the constitution of the state 
of Kansas construed;, and, following the inter- 
pretation of the state supreme court, held, that 
an act legalizing a special election held in a 
jingle city, and authorizing such city to issue 
bonds to aid a specified manufacttuing enter- 
prise, was a special act, and one which con- 
ferred corporate powers within the, meaning and 
■contrary to tha prohibition, ofc said article of the 
•constitution- 

[FoUowed in Citizens' Sav. Ass'n v. Topeka, 
Case No. 2,734. Cited in Jarrott v; Mo- 
berly, IdJ 7,223.] 

[See note at end of case.]' 

2. The legislature of a state has no authority 
to authorize taxation in aid of private enter- 
prises or objects; and municipal bonds issued 
under legislative authority, to be paid by taxa- 
tion, as a bonus or donation to secure the lo- 
cation or aid in the erection of a manufactory 
"or foundry owned by private individuals, are 
void even 'in the hands of holders for value. 

[Followed in Citizens' Sav. Ass'n v. Topeka, 
Case No. 2,734. Cited in Cole v. City of 
La Grange, 19 Fed. 873.] 

[See note at end of case.] 

This is an action on coupons attached to 
bonds issued by the city of lola, in Kansas, 
under the authority of an act of the legisla- 
ture of that state. The coupons in suit and 
the declaration are in the usual form. The 
^aedaration avers that the bonds to which 
the coupons are annesed were issued in pur- 
suance of the act of the legislature, which 
went into effect February 23, 1871. The na- 
ture of this act appears in the' court's opin- 
ion. It is conceded that there is no genei-al 
statute of the starte authorizing municipalities 
to subscribe for the stock, or otherwise to aid 
such enterprises as foundries or bridge com- 
panies. 

The constitution of the state of Kansas, 
adopted in 1859, contains the following pro- 
visions: 

* [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 

' [Affirmed in Commercial Nat. Bank. v. lola 
City, 22 U. S. (Lawy. Ed.) 463.] 
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Article 2, § 17. "In all cases where a- gen- 
eral law can be made applicable, no special; 
law shall be enacted." 

Artide 12 is entitled "Corporations." 

"Sec. 1. The legislature shall pass no spe- 
cial act conferring corporate powers. Cor- 
porations may be created under, general laws; 
but all such, laws may, be amended or re- 
pealed." 

"Sec. 5. Provision shall be made by genei-al 
law for the organization of cities,, towns,, and 
villages, and their power of taxation, assess- 
ment, borrowing' money, contracting debts- 
and loaning their credit, shaU be so restricted 
as to prevent the abuse of such power." 

"Sec 6. The term 'corporation,' as used in 
this article, shall include all associations and 
joint stock companies having powers and 
privileges not possessed by individuals and 
partnerships, and all corporations may sue. 
and be sued in their corporate name." 

The declaration is demurred to on the 
ground that the above-mentioned act of Feb- 
ruary 23, 1871, is imconstitutional> for two 
reasons: Ist^ liecauseit is a special act cou- 
f erring upon the city of lolai corporate powr- 
ers; 2d, because it undertalces to authorize, 
the levy and collection of taxes by the city, 
authorities for private, as distinguished, feom 
public, .pmrposes or objects. 

Alfred Bnnis, for plaintiff: 

McComas & McKeighan; f or deTendant, 

Before DILLON, Circuit' Judge, and-DELA- 
BCAX, District Judge. 



DILLON, Circuit Judge. Without express 
legislative authority the city of lola would 
have no power to appropriate money or to) 
loan its credit t6 aid private persons to es- 
tablish manufactories either near tt>, or 
within, the corporate limits. This proposi- 
tion admits of no dispute, and is weH set- 
tled. Stetson v: Kempton, 13 Mass. 278; 
Cushing V. Newburyport, 10 Mete. [Mass.] 
510; Cook V. Manufacturing Co., 1 Sneedi 
698; Pennsylvania R; Co. v. Philadelphia, 
47 Pa. St 189; Dill. Mun. Corp. § 103. No 
precedent authority either by general i or spe- 
cial act was conferred upon the city to pass 
the ordinance: to provide for the holding of 
the election to determine whether the citi- 
zens would extend the proposed aid to IJie 
bridge manufactory and foundry. The adop- 
tion of the ordinance and the holding of the 
election were without color of law. But sub- 
sequently the legislature passed the act 
mentioned in the statement of the case, 
which undertook to legalize the election and 
to authorize the issue of the bonds in ques- 
tion. The bonds were issued under the au- 
thority of this act, and so the declaration al- 
leges; Their binding obligation upon the 
municipality depends upon the validity of 
this enactment^ and the question of its va- 
lidity is raised, by the demurrer to the dec- 
laration. 
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Against the act two objections are urged 
in argument: 1st, that it contravenes cer- 
tain special provisions of the constitution of 
the state; 2d, that it authorizes the levy 
and collection of taxes for objects or uses 
not within the scope of the taxing power. 
The act whose constitutionality we have to 
determine purports to legalize the prior elec- 
tion in lola and to authorize the issue of 
bonds pursuant to that election. If the leg- 
islature might have passed such an act prior 
to the election, it will not be disputed that it 
can ratify and confirm an election held with- 
out it, but the legislature, it is clear, cannot 
do by a curative or retrospective act what 
it could not have previously authorized. 
Cooley, Const Lim. 281. 

The act which was passed and which went 
into effect February 23, 1871, after reciting 
the election and legalizing it, authorizes the 
city to appropriate ?50,000 to aid in the erec- 
tion of buildings at or near the city of lola, 
to be used for the purpose of manufacturing 
bridges, plows, and stoves, and to issue and 
deliver the bonds of the city, with coupons 
attached, payable in fifteen years, and en- 
joins that it shall levy and collect taxes to 
pay the principal and interest of the bonds. 
It is objected that this act violates section 
1 of article 12 of the constitution of the 
state, which provides that the legislature 
shall pass no special act conferring corpo- 
rate powers. That the act in question is a 
special act is so plain as not to justify ex- 
tended discussion. It is not only limited in 
its application to the city of lola, but to a 
single election and the issue of specific 
bonds. Never was an act more manifestiy 
special. 

It seems to me to be almost equally clear 
that it is an act which undertates to con- 
fer upon a city corporate powers. It ratifies 
an election held by the city, and authorizes 
it to do what, without an express grant, no 
municipality can do, namely, to issue bonds 
in aid of a manufacturing enterprise, and to 
levy and collect taxes to pay such bonds. If 
the power to create a debt binding upon the 
mimicipality and to lay burdens upon all the 
property within it to pay the debt created, 
is not a corporate power, it is diflicult to con- 
ceive what could justiy be regarded as such. 

The powers given by the terms of the act 
UJider discussion are the most important of 
any which can be conferred upon municipal 
corporations. They are, indeed, preasely 
the powers the exercise of which is most to 
be feared, and which were particularly liable 
to be unwisely conferred by special legisla- 
tion. If this prohibition in the constitution 
(§ 1, art 12) applies to municipal corpora- 
tions, the special act in question plainly con- 
travenes it Whether the twelfth article of 
the constitution of Kansas, quoted in the 
statement of the case, was designed to apply 
to mamicipal corporations, might admit of 
some discussion if the question were res 
nova. This article is taken from the consti- 



tution of Ohio.' And the supreme court, not 
only of that state, but of Kansas, has, upon 
full consideration, repeatedly decided that 
it did include municipal corporations. Atchi- 
son V. Bartholow (1866) 4 Kan. 124; Wyan- 
dotte City V. Wood (1870) 5 Kan. 603; State 
V. Cincinnati (1870) 20 Ohio St 18, follow- 
ing Atldnson v. Marietta & C. R. Co. (1864) 
15 Ohio St. 21. 

In the first case cited, the supreme court 
of the state of Kansas held that the consti- 
tution compelled the legislature to regulate 
the grant of powers to municipal corpoi-a- 
tions by general laws; and hence a special 
act, or an act specially amending the char- 
ter of the city of Atchison in respect to mak- 
ing local improvements and local assess- 
ments was void. In the case next cited (Wy- 
andotte City V. Wood) the same court ad- 
ha'ed to this view, and accordingly held 
that an act of the legislature specially ex- 
tending the limits of the city of Wyandotte 
was unconstitutional, because it contravened 
both sections 1 and 5 of article 12 of the 
constitution. 

So in the case of State v. Cincinnati, 
above cited the supreme coiirt of Ohio, under 
the same constitutional provisions, held that 
the legislatiu'e cannot, by special act, create 
a corporation; nor, by special act, confer addi- 
tional powers on a corporation already exist- 
ing, and that in these respects there was no 
difference between private and municipal cor- 
porations since the constitution equally embra- 
ced and equally applies to both classes; and 
therefore the act of April 16, 1870, "to pre- 
scribe the corporate limits of Cincinnati," be- 
ing considered a special act, was adjudged 
void. See, also, Atkinson v. Marietta & C. R. 
Co., supra. In this case, Eanney, J., thus ex- 
pounds the constitution: "These provisions 
of the constitution are too explicit to admit 
of the least doubt that they were intended 
to disable the general assembly from either 
creating corporations or conferring upon them 
corporate powers by special acts of legisla- 
tion. It was intended to correct an existing 
evil, and to inaugurate the policy of placing 
all corporations of the same kind upon a per- 
fect equality as to all future grants of pow- 
er; of making such law applicable to all 
parts of the state, and thereby securing the 
vigilance and attention of its whole represen- 
tation; and, finally, of making all judicial 
construction of their powei-s, or the restiic- 
tions imposed upon them, equally applicable 
to all corporations of the same class. We 
must give such a construction to the consti- 
tution as will preserve its leading objects 
intact" One of these objects in Kansas, as 
well as in Ohio, was to cut up by the roots 
the mischief of special legislation, particular- 



^ Sections 1 and 2 of article 13 of the constitu- 
tion of Ohio are the same as section 1 of article 
12 of the constitution of Kansas. Section 6 
of article 13 of the Ohio constitution is the 
same as section 5 of article 12 of the Kansas 
constitution. 
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ly in. respect to corporations, tiotli public and 
private, Tlie object would be defeated if 
tlie special act relating to the city of lola 
could stand. 

If, imder the doctrine of Butz v. Musca- 
tine, 8 Wall. [75 U. S.] 575, this court is not 
absolutely bound, in this class of cases, to 
follow the interpretation of the state con- 
stitution given by its highest court, yet it 
seems that it ought to follow it where it ap- 
pears to rest upon solid groimds, and was 
made in cases and in respect to questions 
where there was nothing to warp the judg- 
ment of its judges, and where tlae interpre- 
tation was settled or had been declared at 
the time the act in controversy was passed. 

In the latest case on this subject, decided 
by the supreme court of the United States, 
it is not denied that the supreme court of a 
state is the appointed expositor of its consti- 
tution and laws, and that the federal courts 
will adopt as rules for their own judgments 
the decisions of the highest courts of the 
state "respecting local questions peculiar to 
Itself, or respecting the construction of its 
own constitution and laws," It only denies 
the binding force of the state adjudications 
which rest upon genei-al principles of law, 
and not upon the meaning of special consti- 
tutional or legislative provisions. Olcott v. 
Supervisors [16 Wall. (83 U. S.) 678]. 

I think the present case is one in which it 
is the duty of this court to follow the deci- 
sions of the state supreme court; and so far 
as my judgment rests upon the special pro- 
visions of the constitution above referred to, 
I place it upon the state adjudications with- 
out an inquiry into their soimdness. 

But suppose the enactment under which 
the bonds in question were issued is not "a 
special act conferring corporate powers" 
within the meaning of the constitutional pro- 
hibition, the other objections made to the 
validity of the bonds remain to be consid- 
ered. The act authorizes the creation of a debt 
by the municipality to raise money by the issue 
of bonds to be given asa donation or bonus "to 
aid in the erection or completion of build- 
ings at or near the city of lola to be used 
for the purpose of manufacturing Z. King's 
patent bridges, and as a foundry and ii*on 
worlvS," and the act also authorizes and re- 
quires the levy and collection of such taxes 
as may be necessary to pay the interest and 
principal of these bonds. It is important to 
be observed that this is undeniably a private 
enterprise. 3^hese buildings and works are 
the private property of the owners. No pub- 
lic or municipal control over this property 
or the enterprise aided is specially reserved 
or provided for, and none exists difEerent 
from that which exists as to all. other prop- 
erty owned by private persons and devoted 
to private uses. The proprietors of these 
works are under no obligations, by reason of 
the aid extended and the burden of taxation 
thereby imposed mpon the municipality, to 
render it or the state any duty or .service 



whatever— not even to repay the loan, or to- 
maintain for any specified time the con- 
templated manufacturing enterprise. The 
state or city could not compel them to com- 
plete or operate the works or prevent their 
removal at pleasure to some other locality. 

And thus we have presented the inquiry 
than which no question concerning the prop- 
erty-rights of the citizen is of more tran- 
scendent momeni; viz: Whether the legisla- 
ture may thus compel or coerce the citizen to 
aid in the establishment of purely private 
enterprises or objects because these will or 
may incidentally promote the general good 
of the community or locality. I think it safe 
to afiu-m that no such principle has yet re- 
ceived judicial sanction. On the contrary, 
the principle has been declared unsound tty 
coinrts of the highest respectability.- 

The general subject of the extent of the- 
taxing power in connection with municipal 
aid to railways has been thoroughly dis- 
cussed in a majority of the states of the 
Union, and recently by the supreme court of 
the United States. Olcott v. Supervisors- 
[supra]; Raihroad Co. v. Otoe Co. [16 Wall.. 
(83 U. S.) 667]. The courts everywhere have 
agreed that taxes can lawfully be imposed: 
for public pmrposes only; and therefore, in 
the language of Chief Justice Black: "The 
legislature has no constitutional right to- 
create a public debt or authorize any munici- 
pal corporation to do it in order to raise 
funds for a mere private purpose. No such 
authority passed to the assembly by the gen- 
eral grant of legislative power. This would 
not be legislation. Taxation is a mode of 
raising revenue for public purposes. When 
it is prostituted to objects in no way con- 
nected with the public interests or welfare^ 
it ceases to be taxation and becomes plunder. 
Transferring money from the owners of it 
into the possession of those who have no ti- 
tle to it, though it be done under the name 
and form of a tax, is unconstitutional, for- 
all the reasons which fdrbid the legislature 
to usurp any other power not granted to- 
them. * * * An act of the legislature au- 
thorizing contributions , to be levied for a 
mere private purpose, or for a purpose which, 
though it be public, is one in which the peo- 
ple fi:om whom they are exacted have no 
interest, would not be a law, but a sentence 
commanding the periodical payment of a 
certain sum by one portion or class of people 
to another. The power to make such order 
is not legislative, but judicial, and was not 
given to the assembly by the general grant of 
legislative authority." Sharpless v. Philadel- 
phia, 21 Pa. St. 147. Similar language is-' 
held by Mr. Justice Strong, in delivering the 
opinion of the supreme court of the United 
States in the recent case of Olcott v. Su- 
pervisors [supra]. The learned justice says 
"that the taxing power of the state extends; 
no further than to raise money for a public 
use, as distinguished from private, or to- 
accomplish some end public in its nature."" 
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A'gain he says: "No one contends tliat tbe 
power of a state to tax, or to authorize tax- 
ation, is not limited to the uses to wliich the 
proceeds may be devoted. Undoubtedly tax- 
es may not be laid to a private use." See 
Freeland v. Hastings; 10 Allen, 570; Tyson v. 
School Directors, 51 Pa. St. 9. 

The only question, therefore, is, whether 
the use for which taxation in the present 
case is authorized is a public or a private 
use. The supreme court of the United States, , 
in sustaining the validity of legislative acts 
authorizing municipal aid to railways, place 
it upon the distinct ground that highways, 
turnpikes, canals, and railways, although 
owned by individuals under public gi-ants or 
by private corporations, are publici juris; that 
ttiey have always been regarded as govern- 
mental affairs, and their establishment and 
maintenance recognized as among the most 
important duties of the state, in order to> 
facilitate transportation and easy communi-- 
cation^ among, its different parts. Sogers v. 
Burlington, 3 WalL, [70 U. SJ. 654; Mitchell 
v. Burlington, 4 Wall. [71 U, S.];270; Rail- 
road. Co. r. Otoe. Co., supra. Therefore it is 
that in favor of such improvements the state 
may put forth its. right of eminent domain, 
and also as now established by judicial de- 
cisions, unless the right' be denied it in the 
constitution, its power to tax. That these 
acts may lawfully be done is because, and. 
only because, the use is a public one, public, 
in its nature; and hence these works are sub- 
ject to public control, said, regulation, not- 
withstanding they may be constructed under 
legislative authority and. be exclusively, 
owned by private persons or corporations. 
Compulsory taxation in,f avor of railways and 
like public improvements owned by individ- 
uals or companies, is an exercise of >i)ower go- 
ihg. quite to the. verge of legislative authority: 
Although it is a doctrine that must now be 
considered as judicially settled, still it is one 
which has encountered a vigorous opposition, 
both on the ground of expediency and of- 
power, and the exercise of the authority has. 
been. so disastrous, as already in some of the 
states to have led to constitutional provisions 
f 6r the protection of the citizen. 

But it is obvious from the statement of the 
grounds upon which such legislation rests, 
that it furnishes no support, for the validity 
of taxation in favor of enterprises and. ob- 
jects essentially private; and such L consid- 
er to be the establishment of^ a. bridge manu- 
factory or foundry owned by private Individ-, 
uals. Cases may be imagined giving rise to 
doubts whether the use be public or private,' 
but the one in hand does not seem to be difS.- 
cult to class. It is certainly not usual for 
the legislature to undertake to exercise the 
right of eminent domain to procure sites for 
hotels, banks, manufactories, stores, and the 
like, and it may be safely said, unless ex- 
traordinary- circumstances may occasionally 
famish an exception, that private, property 
cannot lawfully be condemned for such, pur- 



poses; and the reason is that it would not be' 
a taldng for public use, nor justified by any 
reasonable necessity. 

So taxation to aid ordinary manufactories 
or the establishment of private enterprises 
is a device, until recently, quite unheard of;, 
and the power must be denied to exist unless 
aU limits to the appropriation of private prop- 
erty and to the power to tax be disregarded 
The question under discussion must be deter- 
mined, upon some principle, and I hold it tO) 
be sound doctrine that the mere incidental 
benefits to the public or the state which re- 
sult from the pursuit by individuals of ordi- 
nary branches of business or industry, do not 
constitute a public use in a sense which justi- 
fies the exercise of either the power of emi- 
nent domain or of taxation. If this salutaiy 
principle be abandoned, we unsettle the 
foundations of private propertyj and unwise- 
ly open the door for frauds and abuses of the 
most alarming character. 

That these views are sound I entertain no 
doubt, but my conviction of then* soundness 
has been mudh strengthened by the decision! 
of the supreme judicial court of Massachu- 
setts; declaring unconstitutional the act au- 
thorizing the issue of what is known as the 
"Summer Street Fire Bonds." In November, 
1872, a considerable portion of the city of 
Boston was destroyed by fire. In December 
following the legislature empowered the city 
to issue bonds to the amount of twenty-five 
millions of dollars, the proceeds of wbich 
three commissioners, appointed by the mayor, 
were authorized to loan in a safe and judi- 
cious manner "in such sums as they shall de- 
termine, to the owners of land, the buildings 
upon which ^ were burned by the fire in said 
Boston, on the ninth and tenth days of No- 
vember, 1872, upon the notes or bonds of said, 
owners secured by first mortgages of said 
land; said mortgages to be conditioned that 
the rebuilding shall be commenced within 
one year from the first day of January, 1873; 
and said commissioners to have full power to' 
apply the proceeds of said bonds in making 
said loans in such manner, and to make such 
further provisions, conditions, and limitations 
in reference to said loans, and secm-ing the 
same, . as shall be best calculated, in their 
judgment, to insure the employment of the 
same in rebuilding upon said land bm-ned 
over, and the payment thereof to the said 
city:" 

In the; late case of Lowell v. Boston [111 
Mass. 454], the constitutionality of this act 
was the question to be decided. It wiU be 
seen that the object of the act, as shown by 
Its provisions, was "to insure the speedy re- 
building on land- the buildings upon which 
were burned" by the great fire; and the 
question was as to the right of the state to 
impose any taxes for this object, and this 
depended upon the further question whether 
this object was, in a legal sense, a public ob- 
ject. 

The court distinctly held, iia use the.. Ian- 



[6 Fed. Cas. page 225] 



(Case No. 3,061) GOMMEECIAL 



guage of the rescript sent down in the ease, 
tliat taxes can only be laid "for some public 
service or some object which concerns the 
public welfare;" that "the preservation of 
the interests of individuals either in respect 
of property or business, although it may re- 
sult incidentally in the advancement of the 
public welfare, is, in its essential character, 
a private and not a public object" "That 
the incidental advantages to the public or to 
the state which result from the promotion 
of private interests, or the prosperity of pri- 
vate enterprises or business, do not justify 
their aid by taxation." "That as a judicial 
question the ease is not changed by the mag- 
nitude of the calamity which has created the 
emergency." And, finally, the court say: 
"Tlie expenditui'e authorized by this statute 
being for private and not for public objects, 
in a legal sense, it exceeds the constitutional 
power of the legislature, and the city cannot 
legally issue the bonds for the purposes 
named in the act" See, also, as to distinc- 
tion between public and private use: Blood- 
good V. Mohawk & H, K. Co., 18 "Wend. 65; 
[Allen V. Jay, 60 Me. 124].-' Jenkins t. Ando- 
ver, 103 aiass. 94, holding invalid a statute 
authorizing taxation in favor of a private in- 
corporated academy. Same principle, Curtis 
V. Whipple, 24 Wis. 330; People t. Salem, 20 
Mich. 4,12. 

As the only authority for the issue of the 
bonds in question was an unconstitutional act 
of the legislatm'e, they are void— void from 
the beginning, and void into whosesoever 
hands tliey may come. AU persons must, at 
theii" peril, take notice of the power of mu- 
nicipal corporations or officers to issue secm'i- 
ties, and especially is this so where the want 
of power results from constitutional prohibi- 
tions or provisions. The ii'loyd Acceptances, 
7 Wall. [74 tr. S.] 676; Marsh v. Fulton Co., 
10 Wall. [77 U. S.] 676; Clark v. Des Moines, 
19 Iowa, 199; Steines t. Frankhn Co., 4S Mo. 
167. 

The demun-er to the declaration is sus- 
tained, and unless the plaintiff desires to 
amend, judgment will be entered for the de- 
fendant. Judgment for defendant. 

NOTE [from original report]. 1q Allen v. 
Jay [60 Me. 124j, the supreme- court of Maine 
recently decided (July term, 1871) a similar 
question. The opinion of the court was de- 
livered by Appleton, O. J. In that case the 
leglsilature had authorized the town of Jav 
to lend $10,000 to certain men to enable them 
to build a saw mill and grist mill, and to ex- 
empt the mills from taxation for ten vears. and 
the act was adjudged invalid: Dill. Mun. Corp. 
(2d Ed.) § lOJia. The followinsr is the rescript 
sent down by the supreme judicial court of 
Massachusetts in the case of X.oweIl v. Boston, 
supra: 

"The issue of bonds by the city, whatever 
provision may be made for their redemp- 
tion, involves the possible and not improb- 
able consequence of a necessity to provide 
for their payment by the city. The right 
to incur the obligation implies the right 
to raise money by taxation for the payment 
of the bonds. The point of difficulty in 

* [From 5 Chi. Leg. News, 461.] 
Qfed.cab. — 15 



the case is not as to the distribution of the 
burdens by allowing it -to be imposed upon a 
limited district within the state, but as to the 
right to impose any tax for the object contem- 
plated by the statute. The power to levy tax- 
es is founded upon the right, duty, and re- 
sponsibility to maintain and administer the gov- 
ernmental functions of the state, and to pro- 
vide for the public welfare. To justify any 
exercise of the power requires that the expendi- 
tures which it is intended to meet, shall be for 
some public service or some object which con- 
cerns the public welfare. The preservation of 
the interests of individuals either in respect of 
property or business, although it may result in- 
cidentally in the advancement of the public 
welfare, is, in its essential character, a pri- 
vate, and not a public object. However cer- 
tain and great the resulting good to the general 
public, it does not, by reason of its com- 
parative importance, cease to be incidental. 
The incidental advantages to the public or to 
the state which result from the promotion of 
private interests, and the prosperity of private 
enterprises or business, do not justify their aid 
by the use of public money raised by taxes 
alone, or for which taxation may become nec- 
essary. It is the essential character of the di- 
rect object of the expenditure which must de- 
termine its validity, as justifying a tax; and 
not the magnitude of the private interests to 
be effected, or the degree to which the general 
interests of the community, and thus the public 
welfare, may be ultimately benefited by the 
promotion of those private interests. By the 
terms of the statute, the proceeds of the bonds 
thereby authorized are to be expended in loans 
to persons who are or may become owners of 
land in Boston, 'the buildings upon which were 
burned by the fire in said Boston on the ninth 
and tenth days of November, 1872.' The ulti- 
mate end and object of the expenditure, as in- 
dicated by the provisions of the statute itself, is 
to 'insure the speedy rebuilding on said land.' 
The property thus -created will remain exclu- 
sively private property, to be devoted to private 
uses, at the discretion of the owners of the 
land, with no restrictions as to the character 
of the buildings to be erected or the uses to 
which they shall be devoted, and with no ob- 
ligation to render any service or duty to ihe 
commonwealth or the city — except to repay the 
loan — or to the community at large, or to any 
part of it If it be assumed that the private in- 
terests of the owners will lead them to re-es- 
tablish houses, shops, and manufactories, and 
that the trade and business of the place will be 
revived or enlarged by means of the facilities 
thus afforded, still these are considerations of 
private interest, and if expressly declared to be 
the aim and purpose of the statute, they would 
not constitute a public object in any legal sense. 
"As a judicial question, the case is not 
changed by the magnitude Of the calamity 
which has created the emergency, nor by the 
greatness of the emergency or the extent and 
importance of the interests to be promoted. 
These are considerations affecting the propriety 
and expediency of the expenditure, as a legis- 
lative question only. If an expenditure is, in 
its nature, such as will justify taxation under 
any state of circumstances, it belongs to the 
legislature exclusively to determine whether it 
shall be authorized in the particular case; and 
however slight the emergency or limited and 
unimportant the interests to be promoted, the 
com'thas no authority torevise the legislative a c, 
fion. On the other hand, if its nature is such 
as not to justify taxation in all eases in which 
the legislature might see fit to give authority 
therefor, no stress of circumstances affecting 
the expediency, importance, or general desir- 
ableness of the measure, and no concurrence of 
legislative and municipal action, or preponder- 
ance of popular favor, in any particular, will 
satis^ the element necessary to bring it within 
the scope of legislative power. The expendi- 
ture authorized by this statute being for pri- 
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vate and not for public objects, in a legal 
sense, it exceeds the constitutional power of the 
legislature; and the city cannot legally issue 
the bonds for the purposes named in the act." 

P^OTE. Plaintiff sued out a writ of error, 
and the supreme court aflarmed the judgment 
below- 

[This case differed only from the case of Cit- 
izens' Sav. & Loan Ass'n v. Topeka, 20 Wall. 
(87 U. S.) 655, decided at the same time, in 
that in this case the bonds were issued before 
the general act of February 29, 1872, at a time 
when there was no statute professing to au- 
thorize such a proceeding, and that, after the 
vote in favor of the issue, the legislature under- 
took to legalize the election, and to authorize 
the city officials to deliver the bonds and levy 
the taxes necessary to pay the principal and 
interest. 

[After stating the foregoing difference m the 
facts as to the two cases, the court (iMr. Jus- 
tice Miller delivering the opinion) affirmed the 
judgment of tibie circuit court on the authority 
of Citizens* Sav. & Loan Ass'n v. Topeka, 
supra. Commercial Nat. Bank v. lola City, 
22 U. S. (Lawv. Ed.) 4fi3. See, also. Citizens' 
Sav. Ass'n v. Topeka, Case No. 2,734.] 



Case No. 3,06S. 

OOjVOIERCIAL NAT. BANK v. SIM- 
MONS et al. 

[1 Flip. 449; 20 Int. Rev. Rec. 32, 79; 22 Int. 
Rev. Rec. 66; 2 N. Y. Wkly. Dig. 97; 8 Chi. 
Leg. News, 164; 10 Alb. Law J. 155; 1 Thomp. 
Nat. Bank Cas. 294: 6 Chi. Leg. News, 344; 
3 Am. Law Rec. 107; 31 Leg. Int. 269; 22 
Pittsb. Leg. J. 23; 1 Cin. Law Bui. 29.] ^ 

Circuit Court, N. D. Ohio. Jan. Term, 1876. 

National Banes— Right to Sue in Federal 
Courts. 

A national bank does not sue by virtue of any 
right conferred by the judiciary act, [1 Stat. 
78], but because of the right conferred by the 
act of 1864 [13 Stat. 101], which authorized and 
created it, and which is its charter. The char- 
ter of the old Bank of the United States v^as 
but a law of the United States as the general 
banking act is. Nor does the judiciary act con- 
trol the power and right of these banks to sue 
in the federal courts. The limitations in the 
11th section of that act as to suits on assigned 
paper do not apply to them. 

[Stilt by the Commercial National Bank of 
Cleveland, Ohio, against John G. Simmons 
and others.] 

W. J. Boardman, for plaintiff. 
Estep & Burke, for defendants. 

"WELKER, District Judge. This snit is 
brought on two promissory notes payable to 
the order of J. G. Simmons & Co., and in- 
dorsed to the plaintiff. 

The petition states that the plaintiff is a 
corporation existing under the laws of the 
United States, and does not state that the 
payee of the notes is not a citizen of Ohio. 

The defendants, Thompson and Mills, de- 
mur to the petition, and assign three groimds 
of demurrer. "1st— That it appears on the 
face of the petition in each of said causes 
of action, that the court has no jurisdiction 



^ [Reported by WiUiam Searcy Flippin, Esq., 
and here reprinted by permission. 2 N. T. 
Wkly. Dig. 97, contains only a partial report] 



of the defendants, or either of them, or of 
the subject of the action. 2d— That the 
plaintiff and its assignor are both residents 
of the state of Ohio, and of said district, and 
have no legal right to bring suit against the 
defendants in this com*t 3d— For other 
good and sufficient reasons appearing on the 
face of the petition. 

This demurrer raises two questions: 1st— 
Whether the plaintiff can sue in this court, 
being located in the state of Ohio, and in 
this district? 2d— Whether, under the judi- 
ciary act of 1789 [supra], and the limitation 
of the 11th section thereof, the plaintiff can 
sue in this court upon the promissory notes 
in petition described, the assignor thereof to 
the plaintife being a citizen of the state of 
Ohio,, and of this district. 

In order to dispose of the questions made, 
it will be necessary to examine the provision 
of the act of congress "to provide a national 
currency, etc.," approved June 3, 1864 [su- 
pra], under which the plaintiff was organ- 
ized, and also the act on the same subject,, 
approved in 1863. 

The 59th section of the act of 25th Feb- 
ruary, 1863 [12 Stat 681], provides that "aU 
suits, actions and proceedings by or against 
any association tmder the act» may be had 
in any circuit, district or territorial comrt of 
the United States held within the district 
where such association was established." 

The 57th section of the act of 1864 pro- 
vides: "That suits, actions and proceedings 
against any association under this act, may 
be had in any circuit, district or territorial 
court of the United States held within the 
district in which such associations may be 
established, or in any state, or municipal 
court in the county or city in which such as- 
sociation is located having jurisdiction in 
similar cases." 

It is claimed by the defendants that un- 
der this section as amended, suit can not 
be brought by national banks in the state 
in which they are established. That it only 
applies to suits against such associations. 
That, it is true, would seem to be the provi- 
sion of the section. 

But the supreme court of the United States 
in the case of Kennedy v. Gibson, 8 Wall. 
[75 U. S.] 498, have given a construction of 
these two sections that is binding upon this 
court Justice Swayne, delivering the opin- 
ion of the court, says: 

"The 59th section of the act of February 
25th, 1863, provides that aU suits by or 
against such associations, may be brought 
m the proper courts of the United States, or 
of the state. The 57th section of the act 
of 1864 relates to the same subject, and re- 
vises and enlarges the provisions of the o9th 
section of the preceding act In the latter, 
the word by, in respect to such suits, is 
dropped. The omission was doubtless ac- 
cidental. It is not to be supposed that con- 
gress intended to exclude the associations 
from suing in the courts where they can be 
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sued. The difference in language in tlie two 
sections is not sueli as to warrant tlie con- 
cliision that it was intended to cliange the 
rule prescribed by the act of 1863. Such 
suits may still be brought by the associa- 
tions in the coiurts of the United States. If 
this be not the proper construction, while 
there is provision for suits against the as- 
sociations, there is none for suits by them 
in any court" 

Again, in [Merchants' Banlc v. State 
Baab] 10 Wall. [77 U. S.] 603, the National 
Bank of Boston sued a state bank of the 
same state in the circuit court of Massa- 
chusetts, and the action was maintained. 
This case recognizes the construction given 
to these sections by Justice Swayne by en- 
tertaining Jurisdiction in that ease. 

We may then regard the section as read- 
ing by or against, and authorizing suit by or 
against these associations. 

It is claimed also by defendants that the 
57th section only provides for suits under or 
authorized by the act, that is for liabilities 
under the act. This is not tenable. The 
words "under this act" refer to and apply to 
associations under the act, as descriptive of 
the parties authorized to sue or be sued, and 
not to liabilities or causes of action. 

We now come to the second question made, 
and a very important one, and about which 
there well may be difference of opinion. I 
have examined it with much care, in order 
to arrive at a correct conclusion, and feel 
well satisfied at the conclusions to which I 
have arrived. 

Suppose the plaintiff has the right to sue 
generally in this court as we have deter- 
mined, has it the right to sue on promissory 
notes assigned to it by a resident of the dis- 
trict? I can find no adjudicated case under 
the banking law, settling this question. 

The 11th section of the judiciary act of 
17S9, after stating that circuit courts shall 
have jurisdiction in civil cases, etc., in all 
cases where the suit is between a citizen of 
the state where "the suit is brought^ and a 
citizen of another state," provides "nor shall 
any district or circuit court have cognizance 
of any suit to recover the contents of any 
promissory note or other chose in action in 
favor of an assignee, unless a suit might 
have been prosecuted in such court to recover 
the said contents if no assignment had been 
made, except in cases of foreign bills of ex- 
change." 

I^flnd two cases in 9 Wheat [22 U. S.] decided 
by the supreme court under a similar ques- 
tion made, which arose under the charter of 
the old United States Bank. 

In the first case (Osborn v. U. S. Bank, 9 
Wheat [22 U. S.] 740) it is decided that the 
charter of the bank confers on the bank the 
right to sue in any circuit com:t of the Unit- 
ed States. In delivering the opinion in this 
case. Chief Justice Mai'shaU says: 

"The charter of incorporation not only 
creates it but gives it every faculty which it 



possesses. The power to acquire rights of 
any description, to transact business of any 
desci-iption, to make contracts of any de- 
scription, to sue on those contracts, is given 
and measured by its charter, and that char- 
ter is the law of the United States. This 
being can acquire no right, make no contract, 
bring no suit, which is not authorized by a 
law of the United States." 

Another case was decided at the • same 
term of the supreme court U. S. Bank v- 
Planters' Banic of Georgia, 9 Wheat [22 U. 
S.] 903. The suit was originally brought 
by the United States Bank against defend- 
ant in the circuit court for the district of 
Georgia upon notes payable to a citizen of 
Georgia, and indorsed and transfei-red to 
the bank. The defense set up was that the 
court had no jurisdiction under the 11th 
section of the judiciary act or, rather, the 
limitation to it 

In delivering the opinion of the court, Chief 
Justice Marshall says: 

"We proceed next to inquire whether the 
jurisdiction of the com*t is ousted by the 
circumstance that the notes on which the 
suit was instituted were made payable to 
citizens of the state of Georgia. The words 
of the judiciary act, § 11, are:" (He then 
quotes the part of the act above quoted, be- 
ing the limitation, and says:) "This is a 
limitation on the jurisdiction conferred by 
the judiciary act It was apprehended that 
bonds and notes given in the usual course of 
business by citizens of the same state to 
each other, might be assigned to citizens of 
another state, and thus render the maker 
liable to a suit in the federal courts. To 
remove this inconvenience, the act which 
gives jurisdiction to the courts of the Union 
over suits brought by the citizen of one state 
against the citizen of another, restrains that 
jurisdiction where the suit is brought by an 
assignee to eases where the suit might have 
been sustained, had no assignment been 
made. But the bank does not sue in virtue 
of any right conferred by the judiciary aet» 
but in vii'tue of the right conferred by its 
charter. It does not sue because the defend- 
ant is a citizen of a different state from any 
of its members, but because its charter con- 
fers upon it the right of suing its debtors 
in a circuit court of the United States. 
* ^ « There is, consequentiy, scai'cely a 
debt due to the bank for which a suit could 
be maintained in the federal court did the 
jurisdiction of the com't depend on citizen- 
ship. A general power to sue in any cu-cuit 
court of the United States, expressed in 
terms obviously intended to comprehend 
every case, would thus be construed to com- 
prehend no case. Such a construction can- 
not be the correct one. We think, then, that 
the charter gives to the bank a right to sue 
in the circuit courts of the United States, 
wittiout regard to citizenship." 

Now let us examine the banking law itself 
under which the plaintiff was organized. 
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Section 8, of the act of 1864, provides: 
"That every association formed pijrsiiant to 
the provisions of this act, shall, from the 
date of the execution of its organization 
certificate, be a body corporate. * * * By 
such name it may make contracts, sue and be 
sued, complain and defend in any comrt of 
law and equity as fully as natural persons, 
* * * and exercise xmder this act all such 
incidental powers as shall be necessary to 
carry on the busings of banking, by dis- 
counting and negotiating promissory notes, 
drafts, bills of exchange, and other evidence 
of debt; by receiving deposits; by buying 
and selling exchange, coin and bullion; by 
loaning money on personal securily," etc. 

Then follows, in the same act, section 57, 
already quoted, providing "that suits, actions, 
and proceedings, by or against any associa- 
tion under this act, may be had in any cir- 
cuit, district, or territorial court of the Unit- 
ed States within the district in which such 
association may be established." 

To ascertain the privileges and powers con- 
ferred upon the banking associations, these 
sections are to be taken and construed to- 
gether. It seems to me that these privileges 
and powers thus given in this act, are as 
broad and comprehensive as those given to 
the United States Bank by its charter, and 
cefen-ed to in the case of 9 Wheat [22 U. S.]. 

It must be borne in mind that in the judi- 
ciary act the right to sue or be sued mainly 
depends upon citizenship of the parties. 
That corporations are only allowed to sue or 
be sued in the federal courts, under the act, 
through the legal fiction of citizenship, aris- 
ing from the presumption that such coi-pora- 
tions are citizens of the states under whose 
laws they are created. 

These banlcing associations, not being cre- 
ated by state laws, have no state citizenship 
growing out of the presumed residence of the 
stocliholders. Under the judiciary act, then, 
they have no power to sue in federal courts, 
and must, therefore, da-ive it from the act 
creating them. Having no right to sue un- 
der that act, the limitation in the 11th sec- 
tion as to suits upon indorsed notes and 
choses in action does not apply; the right 
to sue imder that section, and the limitation 
thereto, go together, the one controlling the 
other. 

If the matter of citizenship, in reference 
to the national banks, is dispensed with in 
favor of such banks, then what reason is 
there for the application of the limitation, 
as to suits on assigned paper? That limita- 
tion is only attached to enforce the privileges 
of citizenship and to prevent its abuse in 
bringing suits in federal courts. And, fm-- 
ther, the banks, in purchasing notes, etc., 
only are doing what the law authorizes them 
to do. 

I may, then, well say, as was said in the 
case in Wheaton, that the bank does not sue 
In virtue of any right conferred by the judi- 
ciary act, but in virtue of the right conferred 



upon it by the act of 1864, authorizing and 
creating it, and which constitutes its charter. 
The charter of the old United States Bank 
was but a law, as this general act is a law 
of the United States. 

The judiciary act does not control the right 
and power of these banks to sue in the fed- 
eral com-ts. 

The demurrer to the petition is overruled. 



Case Ho. 3,063. 

COMiVIBROIAL :^^AT. BAJSTK v. SUMMONS. 
[See Case No. 3,062.] 



Case IKTo. 3,064. 

COMMERCIAIi STEAMBOAT CO. v. BUT- 
TON et al. 

• [2 Gliffi. 537.P 

Circuit Court, 3D. Bhode Island. Nov. Term, 
1865. 

CoLLisiox— Vessel at Axchor. 

A schooner was at anchor in good weather, on 
a clear day, and in a proper place in a harbor. 
The master of an in-coming steamer, supposing 
he could pass to one side of the anchored vessel, 
attempted so to do, but, in the attempt, his 
vessel touching the bottom, swung round and 
collided with tlie anchored vessel. Held, the 
master of the steamer was at fault in acting 
upon his own supposition, without proper inves- 
tigation, that he could thus pass the schooner, 
and that the steamer was liable for the damage 
resulting from the acccident. 

[Appeal from the district court of the Unit- 
ed States for the district of Rhode Island.] 

Admiralty appeal in a cause of collision. 
The libellants and appellees [William Button 
and others] were the owners of the schooner 
Adelaide, and the appellants of the steamer 
Falcon. The schooner was lying at anchor 
in the harbor of Providence, between Crook 
buoy and Field's point; the steamer was en- 
tering the harbor coming from New York. 
The day was clear, without wind. The de- 
fence was, that the schooner was in the 
channel, and the master of the steamer, see- 
ing a number of vessels at anchor near the 
same place, supposed he could safely pass 
the schooner thus at anchor; but the fact 
was, there was not room in the channel, and 
the steamer touched bottom, and while en- 
deavoring to back the steamer down the 
channel, she swung round (the water being 
so low that she would not steer) and collided 
with the schooner. In the district court a 
decree was entered in favor of the libellants. 
[Unreported.] 

A. Payne, for appellants. 
G. H Browne and N. Van Slyck, for appel- 
lees. 

CLIFFORD, Circuit Justice. The collision 
occurred in good weather, and on a clear 
day, and it is plain that there must be fault 

^ [Reported by William Henry ClifiEord, Esq., 
and here reprinted by permission.] 
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on tlie part of one or the other of the two 
vessels. 

The evidence shows that the schooner was 
at anchor, and there is no testimony that she 
was anchored in an improper place. The 
harhor regulations of the port of Providence 
proved that all vessels drawing over eight 
feet of water, approaching the harbor at any- 
time other than at high tide, were required 
to come to anchor helow the Crook, until the 
tide should allow them' free passage. Irre- 
spective of that regulation, however, it was 
the duty of the master of the steamei-, see- 
ing the schooner at anchor and in a helpless 
condition, to keep out of the way. The mas- 
ter, under the circumstances, had no right 
to act upon the erroneous supposition set up 
in the answer; and having done so, without 
any proper investigation, and a collision hav- 
ing occurred, the owners of the steamer are 
liable. 

Decree of the district court affirmed, with 
costs. 



COManNS V. The MINNIE. See Case No. 
9,117. 

COMMISSIONER OF PATENTS (MARSH 
v.). See Case No. 9,114. 



Case M"o. 8,066. 

COMMITTEE OF WEST NEW JERSEY 
SOO. T. MORRIS. 

[Pet O. 0. 59.] * 

Circuit Court, D. New Jersey. April Term, 
1812. 

ACCODNTING BETWEEN^ PbINCIPAL AND AGENT — 

OoirpENSATioN OP Agent. 

Compensation to an agent for the sale and 
management of estates, the property of absent 
proprietors, remitting proceeds of sales made 
by him, and performing all the duties of such an 
agency. 

This was a suit in chancery, the object of 
which was to have an account against the 
defendant DRobert Morris], who was the agent 
for the complainants, for managing their es- 
tates in New Jersey and Pennsylvania; and 
collecting their debts and rents, and selling 
their lands in those states, from 1784 to 1802. 
The only disputed item in the defendant's ac- 
count, was the compensation which he 
claimed for his services. The former agents 
in this business had received ten per cent, on 
sales and remittances, and a per diem allow- 
ance for all days employed in the service of 
the complainants. The material facts are 
stated in the opinion of the com't 

WASHINGTON, Circuit Justice (MORRIS, 
District Judge, absent). The only question of 
difficulty, is, whetlier any contract, fixing the 
defendant's compensation for services in the 
business of the complainants, was at any time 
concluded between the parties; because, if 



* [Reported by Richard Peters, Jr., Esq.] 



there was not, the court feels no hesitation in 
declaring; that upon the groimd of quantum 
meruit,* the extraordinary services of the de- 
fendant, his great personal sacrifices as a law- 
yer in full practice, the privations to which he 
exposed himself in managing this property, 
and tlie great benefits derived by the com- 
plainants from his persevering attention, pru- 
dence and knowledge; justly entitle him to 
the compensation which he claims. But, if he 
has bound himself by contract to accept less, 
he must be satisfied to abide by that rule. 

The question of contract must be decided 
by the correspondence between the parties, 
where alone the subject of compensation is to 
be found. On the 21st July, irS4, the com- 
plainants, living in England, by their author- 
ised agent, wrote to the defendant and in- 
formed him, they had appointed him their 
agent to superintend their interests. in Penn- 
sylvania and New Jersey; and accompanied 
then* letter with a power of attorney, limited 
in its terms, and confined to the collection of 
debts, and rents, settlement of particular ac- 
counts, and generally to the securing and pre- 
serving of their real property in America. 
Although the complainants appear to have 
had but an imperfect knowledge of their af- 
fairs in this eoimtry, they were nevertheless 
aware, that the rate of compensation to be al- 
lowed the defendant, for the services he was 
called upon to render under these restricted 
powers, could not be fixed by any allowance, 
in the nature of commissions, on the small 
sums he would have to collect; and therefore 
they assure him generally, that they will make 
him a just and honourable satisfaction for 
the trouble imposed on him. They add, it is 
true, that "the services of an agent had been 
established at ten per centum commission on 
all sales realized by remittances to the so- 
ciety;'^ but, they are so far fi-om proposing 
this to him as a rate or compensation in the 
business then committed to his care, and in a 
way for the defendant to notice, that they ex- 
pressly decQare it to be inapplicable. It is 
most apparent, that the complainants, in 
mentioning this usage, did not mean to inti- 
mate that ten per cent was the customary 
compensation for collecting and remitting 
money, including the management and pres- 
ervation of property, so peculiai-Iy situated as 
this was; and which required extraordinary 
trouble, and sacrifices of a nature totally im- 
connected with the ordinary duties of a col- 
lector. Ph-st, because, 'such a statement 
woidd have been untrue, and that within the 
knowledge of the complainants, as appears 
by the allowance made to their former agents, 
and particularly to Mr. Hunt, whose account 
was transmitted with this letter to the de- 
fendant: and, secondly, because, if such was 
the meaning of the complainants, the limited 
powers sent to the defendant, afforded no 
good reason why this allowance ought to 
have been received as satisfactory by the de- 
fendant; which, however, they admit to be 
inapplicable. I understand, then, the usage 
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spoken of in this letter, as fixing merely the 
rate of commissions allowed for collecting 
and remitting money, distinct from the extra 
trouble of an agent in superintending, recov- 
ering, and preserving the property of the 
principal. The duties are perfectly distinct; 
and no rate of compensation, which might be 
just for the performance of one of these du- 
ties, could possibly furnish a rule in respect 
to the other. 

Nothing farther seems to have passed be- 
tween the parties on the subject of compen- 
sation, (except a repetition of the general as- 
sm-ance before made, that the complainants 
would generously remunei'ate the defendant 
for his services,) until the 2d November, 1788, 
when the defendant, in his letter of that date, 
referring to the complainants' letter of the 
21st July, 1784, and repeating what they had 
then said, as to this matter, draws the dis- 
tinction between the services which he was 
■called upon to render, and those ordinary du- 
ties which belong to an agent, under the 
-character of a collector; — and he suggests the 
idea of a compensation, proportionable to the 
nature of his services, in the way of a per 
4iem allowance. This mode of compensating 
the defendant for his services, prior to the 1st 
January, 1789, was finally adopted and fixed 
by the complainants, at seven dollars for 
each day the defendant had been employed 
in their service; which being more than the 
defendant had demanded, they express, in 
their letter of the 2oth March, 1790, a hope 
that their liberality on this occasion, wUl be 
■considered by the defendant as an earnest of 
their wish to rewai'd Mm fuUy for his future 
services. In 1788, the defendant received 
from the complainants full powers to sell 
their lands in Pennsylvania and New Jersey; 
but the difficulties in which the former were 
entangled, precluded him from selling them 
untU 1792, when the price was fixed by arbi- 
tration, on terms very beneficial to the com- 
plainants at that time. The purchase money 
for these lands was paid by instalments; 
which began in 1793, and continued until the 
whole was discharged; amounting to a very 
large sum of money. These sums, as fast as 
they were received, were regularly remitted 
to the complainants; and the defendant has 
charged in his account a commission of ten 
per cent on all such sums; but without 
claiming any other allowance from the 1st 
January, 1793, on account of these lands; his 
ti-ouble having ceased in respect to them, by 
the award in 1792. The New Jersey lands 
were unsalable, except to an inconsiderable 
amount; but they continued to demand the 
care of the defendant, for their preservation 
against lawless depredation and injury. The 
defendant has consequently charged in his ac- 
count, an allowance of seven dollars for 
every day employed in superintending the in- 



terest of the complainants on these days; 
and also a commission on the rents collected 
by him, and on the sums received and re- 
mitted by him, on the few sales it was in his 
power to effect. These claims, the court is 
of opinion, are well founded, and ought to be 
allowed upon the principle of a quantum 
meruit, and the absence of any contract on 
the subject. The defendant admits an error 
in his account to the amount of dol- 
lars; and the comi; is of opinion, that his 
charge of a sum per day, for preparing his 
own account, and the papers of the estate, 
and delivering them over to his successor in 
1802, ought not to be allowed; for these were 
his duties. The decree will be for the bal- 
ance, which will remain, after deducting from 
it the balance now appearing to the debit of 
complainants, by the defendant's account; 
with interest at seven per cent, from the 1st 
January, 1803, and the costs. 



Case mo, 3,066. 

COMMON COUNCIL v. SWANN. 

[Cited in Alexandria v. Mandeville, Case No. 
18i. Nowhere reported; opinion not now ac- 
cessible.] 



COMMON COUNOIIi OF. 

[Note. Additional cases cited under this title 
will be found arranged in alphabetical order 
under the names of the municipalities; e. g, 
"Common Council of Alexandria v, Brockett. 
See Alexandria v. Brockett."] 



Case No. 3,067. 

COMMONWEALTH v. MUBPHT. 

[Case cited as from 3 Pac Coast Law J. 390, 
is nowhere reported.] 



Case Ko. 3,068. 

COMMONWEALTH v. ROGERS. 

[This is a state case, and is reported in 10 
Pittsb. Leg. J. 178.] 



COMMONWEALTH (TAYLOR v.). See Cases 
Nos. 13,787 and 13,788. 

COIMMONWEALTH INS. CO. (DUNN v.). 
See Case No. 4,174. 

COMMONWEALTH INS. CO. (ROBINSON 
v.). See Case No. 11,949. 

COMMONWEALTH NAT. BANK (WHITE 
v.). See Case No. 17,544. 



COMMONWEALTH OP. 

[Note. Cases cited under this title will he 
found arranged in alphabetical order under the 
names of the commonwealth; e. g. "Common- 
wealth of Pennsylvania v. Artman. See Penn- 
sylvania v. Artman."] 
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Case No. 3,069. 

The COMPTA« 

[4 Sawy. 375.] » 

District Court, B. California. Oct. 11, 1877. 

"Pekils op the Seas" — Carrier's Defesse. 

Where the damage to goods shipped under a 
bill of lading is shown to have been occasioned 
by leaks in the ship's decks, and the defense re- 
lied on is "perils of the seas,'^ it is not enough 
for the carrier to prove the occurrence of sea 
perils which might have caused the leaks; he 
must show that they did. This he may do by 
showing that the peril was of such a character 
that injury to title vessel was its natural and 
necessary consequence; or he may prove that 
the vessel was in fact injured, by the testimony 
of those who observed the effect of the peril at 
the time of its occurrence; or he may prove its 
effect by showing her condition on her arrival; 
or he may exclude any other hypotheses, by sat- 
isfactory proofs that her decks were sound, 
stanch and well caulked at the commencement 
of the voyage: Held, under the proofs in this 
case, that the decks were unseaworthy. 

In admirally. 

George B. Merrill, for libellants. 
0. Temple Emmet, for claimants. 

HOFFMAN, District Judge. This action is 
brought to recover damages for injuries to 
goods shipped on board the above vessel and 
consigned to libellants under various bills of 
lading, which are appended to the bill. At 
the hearing, the shipment of the goods and 
their delivery in a damaged condition were 
admitted. It was also admitted that the 
damage was by sea-water. The burden of 
proof was thus cast upon the carrier to 
show that the damage was occasioned by 
one of those causes from the effects of which 
he is exempted by the terms of the bill of 
lading or by the general rules of law. 

The defense set up in the answer is "perils 
of the sea," It is contended that the vessel, 
during the voyage, encountered such violent 
gales and heavy seas "as to strain and dam- 
age her, thereby causing her decks to leak 
and admit water to the cargo." In proof of 
these allegations, the claimants produced 
the log-book and the protest of the master, 
supported by the suppletory oaths of the lat- 
ter and the two mates. The log-book shows 
that the ship experienced weather of very 
considerable severity. On the twenty-eighth 
of October the log-book notes "terrific squalls 
of wind and rain, high confused sea, flood- 
ing the decks at times," On the twenty-sev- 
enth of November it notes: "Eight a. m., 
frightful sea with terrific squalls, with hail 
and rain, flooding decks fore and aft; noon, 
squalls taking off, but still a heavy sea." 
The decks appear to have been very fre- 
quently flooded, and "high, confused seas, 
heavy seas, heavy swells," are constantly 
mentioned. On four occasions the record 
notes "heavy head-sea, causing ship to pitch 
hard." "Heavy head-sea, ship pitching heav- 

^ [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 



Ily." "Heavy head-sea, causing ship to go 
bows under." "Ship driving heavily." But 
it is to be observed that the log-book no- 
where records any serious disaster to the 
ship, unless the springing of the head of the 
mizzen-top-gallant mast be so considered. 
Some sails were split on one or two occa- 
sions, and some halliards and sheets were 
parted, but the hull of the ship seems to 
have sustained no damage whatever. She 
is once or twice mentioned as "rolling heav- 
ily," but throughout the voyage she is not 
once spoken of as "straining" or "laboring" 
in the seas. On the thirteenth of December, 
when the log-book states that a heavy head- 
sea caused the "ship to go bows under, fill- 
ing decks fore and aft," she appears to have 
been under top-gallant sails, and the entry 
contains the note: "Ship behaving well." 
On the third day, when she is mentioned as 
driving heavily, she seems to have been un- 
der all sail. These facts tend to corroborate 
the suggestion of some of the expei*ts, that 
much of the flooding of the decks may have 
been caused by her having been driven 
against head seas, under too much canvas. 
The squalls she esperienced, though fre- 
quent and severe, appear to have been of 
short duration. Only twice during the voy- 
age does she seem to have encountered what 
the log-book mentions as a "strong gale." 
But the most significant circumstance is the 
fact that the ship was compelled by stress 
of weather to heave to, only twice during 
the entire voyage, and then only for a few 
hours. This fact seems of itself sufficient to 
show that the voyage 'could not have been 
of extraordinary severity. 

From the foregoing it may, I think, rea- 
sonably be concluded that the weather es- 
perienced by the vessel was such as might, 
possibly, have produced, on a stanch and 
seaworthy ship, the effects attributed to it 
by the claimants. But that it was not of 
such unusual and extreme severity as to jus- 
tify the assumption,' without further evi- 
dence, that it caused the leaks which occa- 
sioned the damage. The carrier, to make 
good his defense, is bound to show that the 
damage arose from a sea peril. It is not 
enough for him to show that it might have 
arisen from that cause. He must prove that 
it did. This proof can be afforded either by 
showing a sea peril of such a character that 
injury to the vessel, however stanch and 
seaworthy, would be its natural and neces- 
sary consequence; or, by the direct testimo- 
ny of those who observed its effect upon the 
ship; or, by proving her condition on her 
arrival; or, he may exclude every other hy- 
pothesis of causation, by satisfactory proof 
that she was tight, stanch and seaworthy at 
the commencement of the voyage. The 
proofs fail to show sea perils of the kind 
first above referred to. The log-book shows 
weather of some severity, but not greater 
than is usually encountered on similar voy- 
ages; no proof of the second kind above- 
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mentioned is offered. No one, during the 
Toyage, observed that the ship was strain- 
ing, that her butts and seams -were opening, 
that her oakum was being "spewed out" un- 
der stress of weather, or that from any 
cause her decks were lealdng and water 
gaining access to her cai'go. 

The master and mates testify very posi- 
tively that, when the vessel left Calcutta, her 
decks were tight, and neither "leaky, de- 
cayed, worn or perforated." The testimony 
of the numerous experts who made a critical 
examination of her condition after her ar- 
rival at this port will hereafter be noticed. 
But with reference to the master, it may at 
this point be obser^^ed, that his testimony 
must be received with much reserve. He 
swears that the decks were not repaired at 
Calcutta; that he "never saw aijy rotten 
places in her decks, nox' any place where her 
deck might have leaked during her last voy- 
age; that he couldn't find any leaks about 
the decks, only about the bitts forward; and 
that no caulldng was done while it rained." 
On all these points he is contradicted by the 
claimants' own witnesses. Tbe mate testi- 
fies that he repaired tlie decks at Calcutta, 
by the master's orders. He cut out rotten 
pieces in her decks, and replaced them by 
graving pieces. He is unable to say in how 
many places these repairs were made. It is 
admitted on all sides that the decks leaked, 
and that the cargo was thereby damaged. 
The disputed point is whether the leaks 
were caused by tha vessel's straining in 
heavy weather or by their being rotten^ worn 
and badly caulked. The master's virtual de- 
nial of the existence of any leaks is inconsist- 
ent with the admitted facta of the case. 
It is established beyond controversy, and is 
not seriously disputed by the claimants, that 
the decks were decayed in many places. 
The contention is that the decay did not ex- 
tend far enough into the wood to impair the 
seaworthiness of the decks. And, finally, 
the log-book seems to sTiow that between Au- 
gust 19 and August 26, the period during 
which the caulking was done, it was almost 
constantly raining. The testimony on which 
the decision of the case must finally torn, is 
that given by the experts who examined the 
vessel at this port, and after the discharge 
of the cargo, for the purpose of ascertaining 
her condition and the cause of the damage. 

On the part of the respondents, five wit- 
nesses of great respectability (three of them 
marine surveyors and two master ship- 
wrights) testify that beneath the graving 
pieces in the vessel's decks there were, at 
least thi-ee inches, of sound wood; that in 
the between-decks, which had been white- 
washed, there were sevei-al stained spots 
which they attributed "to small leaks 
through the decks, which the whitewash 
rendered more conspicuous than they would 
otherwise have been;'* that the bolts had 
been driven down in several places to ad- 
mit of the graving pieces being set in the 



deck, "to none of which could we trace a 
leak caused thereby. We consider the decks 
seaworthy and a proper protection to cargo 
stowed underneath." 

The above is the substance of the report 
made by these witnesses. Their testimony^ 
as delivered on the stand, is on some points 
cra'iously at variance with their report. By 
the report we learn, or are led to infer, that 
the decks, though partially decayed, w^ere 
still sound and seaworthy, the leaks few and 
slight, and that in their then condition, the 
decks would afford a sufficient protection to 
cargo. It is somewhat significant that on 
the stand they do not venture to make this- 
latter assertion. Two of them add the im- 
portant qualification, "provided they were 
well caulked." And none of them pretends 
that, without being well caulked, the decks 
would be seaworthy. As the report pro- 
fesses to give the condition of the decks when 
inspected, and not the condition they would 
be in, after their defects had been remedied^ 
it is not easy to reconcile this inconsistency* 
Still less am I able to reconcile their state- 
ment that they merely found several stained 
spots, made conspicuous by whitewash, 
which they attributed to "small leaks through 
the deck," with the inexorable and undis- 
puted fact that the cargo was greatly dam- 
aged, to what extent did not appear at th& 
hearing, but. the libel avers to the amount 
of $35,000, and the answer alleges that cUe 
damage was caused by stress of weather, 
"by reason of which the vessel was strained 
and damaged and made to leak in her decks 
and elsewhere." 

In the report no mention whatever is made- 
of any indications of straining or other dam- 
age to the vessel. K any such were ob- 
served, they were, like the necessity of re- 
caulking, silently ignored. On the stand, 
several of these experts profess to have dis- 
covered, signs of straining. They appear to- 
have, probably unconsciously, abandoned the 
position adopted in the report that the decks, 
when they inspected them, were tight and 
seaworthy, and accepted the position as- 
sumed by the claimants, viz.: that the decks 
were not tight, that the oakum had been 
"spewed out" of the seams, and the cargo- 
had, been, damaged by the leakage, but that 
the decks had been brought into this condi- 
tion by the straining of the ship caused by 
stress of weather. 

The indications of straining, which they 
profess to have discovered, are slight and 
inconclusive. Some of them admit that the 
condition of the decks might as well be re- 
ferred to defective caulking as to the strain- 
ing of the vessel, and they almost seem to 
have concluded that because she leaked she 
must have strained. To rebut the testimony 
of these experts, the libellants produce a re- 
port signed by ten of the best known and 
most experienced ship-masters and ship- 
wrights in the port, of the result of their in- 
spection of the vessel. The report states- 
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tlaat they "find no evidence of the vessel be- 
ing any way strained by sti'ess of weather. 
The main decl: we find to be leaky in many 
places, owing partly to the decay of her tim- 
ber, and partly to graving pieces having been 
put in, under which water has lodged and 
leaked down alongside of the deck fasten- 
ings. Also that the deck has been repaired 
in a very inefficient manner with old ma- 
terial, and is, in our opinion, unfit for a 
vessel carrying dry and perishable cargo. 
"We also find evidence of leakage in, or close 
to the scuppers, but owing to their being 
removed before our surveys, we had no op- 
portunity of finding out the real cause of the 
leakage," 

All these witneses, except Captain Thomas, 
who was not called, reiterate and confirm 
on the stand the statements contained in 
their report "Wm, Dickie, in particular, who 
is a shipwright of much experience in the 
construction of iron ships, testifies in the 
most positive manner that it would be im- 
possible for an iron ship to strain without 
showing it in her rivets; and that the rivets 
of the Compta were perfectly tight and firm. 
All the witnesses testify to a thorough ex- 
amination of the vessel for the express pur- 
pose of ascertaining whether she had 
strained, and of finding out the real cause 
of the damage- . They examined rivets, 
butts, seams, waterways and the side and 
deck beams, and every place where evidence 
of straining is to" be sought for. They all 
concur in the result of their examination. 
They also found many evidences of rotten- 
nesa in the decks, and they state not only 
that the deck bolls were driven down to ad- 
mit of graving pieces being inserted above 
them, as mentioned by the respondents' ex- 
perts, but they add, which those experts omit 
to mention, that the nuts had not been, 
screwed up to the beams, thereby rendering 
the bolts loose and ineffective. To this 
cause they distinctly trace a portion of 
the leaks. 

They further testis that the deck had 
been repaired with old and decayed timber, 
and that the caulking had been imskillfully 
and inefficiently performed- In illustration 
of this last defect, they state that the oakum 
in some places hung down from the deck, 
having been driven through the seams; that 
in some places they could insert the blade of 
a knife into tlie seams, and pass it from 
beam to beam, without encountering any 
caulking whatever; and they produce in 
court a piece of ratline or small cordage 
taken from a seam which was too wide to 
be filled with the usual and proper material 
employed in caulking. To these defects, the 
witnesses referred to attribute the damage 
sustained by the cargo. 

In presence of this testimony it becomes 
Immaterial to discuss the disputed question, 
whether it is possible for an iron vessel to 
strain to such a degree as to open her seams, 
*'spew out" the oakum and admit water to 



the cargo, and afterward return so complete- 
ly to her previous condition as to show no- 
traces of the occurrence. The question is, 
moreover, immaterial to this discussion. All 
the evidence shows that the decks were un- 
seaworthy when the vessel was surveyed. 
The libellants' witnesses so state in express 
terms, and the respondents' witnesses im- 
pliedly admit it when they state that ther 
decks would be seaworthy, "provided they 
were well recaulked." The only question in 
the case therefore is, to what cause is this-- 
uuseaworthiuess to be ascribed. I think 
that the libellants have shown by a clear pre- 
ponderance of evidence that it is to be at- 
tributed to defective material and caulking- 
of the decks, and not to perils of the seas. 
Some evidence was given tending to show 
that the wrappings of the injured bales were- 
insufficient, and that if they had been cov- 
ered with tarpaidin the damage would have 
been lessened or avoided. But the mode of 
packing was apparent, and could have been 
objected to by the carrier when the goods 
were offered. It is, moreover, the usual and 
customary mode in- which such goods are- 
packed, and it would seem the invariable 
mode adopted in Calcutta, from whence the 
greater part of the supplies of bagging are- 
imported into -this city. 

An order will be. entered referring the- 
cause to a commissioner to ascertain and re- 
port the damages. 

[NOTE. The cause was subsequently heard 
on exceptions to the commissioners' report- 
Case No. 3,070, following.] 



Case No. 3,070. 

The COMPTA. 

[5 Sawy. 137.]^ 

District' Court, D. California. April 6, 1878i 

Rule of Damages— Private Contract— Liability. 
— Shipper's Profits Immaterial. 

1. Where goods are delivered in a damaged'; 
condition, the damage sustained is the difEerenca- 
between their market value, if sound, and their" 
value in their unsound condition — both vdlues to- 
be computed as of the time where the goods- 
were, or should have been, delivered. 

2. The ship's liability is not affected by pri- 
vate contracts between the shipper and stran- 
gers for. the purchase and sale of the goods. 

3. It is immaterial what disposition the ship- 
per has made of the goods since the breach of" 
contract occurrred. If he has chosen to hold- 
.them for a better market it was at his own risk 
"and for his own account. The liability of the 
carrier is in no way affected by the result of' 
the speculation. A rise in the price of the- 
sroods will not diminish his liability; nor a fall 
increase it. 

[In admiralty- Libel for damages to car- 
go. There was a decree for libellant, and 
a reference to compute the damages (Case 
No. 3,069, next preceding), and the present 

■ ■■■—I ... I , II^M^.^^^^ ■■■■, ■ ^ 

^ [Reported by L. S. B. Sawyer, Esq., and* 
here reprinted by permission.] 
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hearing is upon exceptions to the commis- 
sioner's report] 

Geo. B. Merrill, for libellants. 

O. Temple Emmet, for claimants. 

HOFFiMAN, District Judge. The rule of 
damages in cases of this description is too 
well settled to require argument or author- 
ity. Where goods are deUvered in a dam- 
aged condition, the damage sustained is the 
difference between their market value, if 
sound, and their market value in their un- 
sound condition. Both values to be ascer- 
tained as of the time when the goods were, 
or should have been, delivered. 

The private conti'act between iMr. Merrill 
and Mr, Kittle, in the case at bar, can have 
no influence on the amoimt to be awarded, 
except so far as it affords some indication 
of the market value at the time of delivery, 
and this for several reasons: (1) It does not 
appear that the contract was made by the 
libellants, or that they were bound by it; 
<2) the contract was rescinded as the linseed 
<;ontracted for "could not be furnished;" (3) 
to allow the ship's liability for failtu:e to per- 
form her contract to be In any way affected 
by secret arrangements between the ship- 
per and strangers, is wholly inadmissible. 
If permitted, a door to gross fraud would 
be opened. For the shipper might enter into 
pretended contracts at exaggerated values, 
and thus attempt to increase the liability of 
the ship. So on the other hand, it is of no 
concern to the ship if the shipper has agreed 
to sell the goods at a price below their real 
value, or even to give them away. Her mas- 
ter has agreed to deliver the contents of the 
bni of lading in good condition. He has de- 
livered them damaged. He must therefore 
pay the difference in value. What the ship- 
per agreed to sell them to a stranger for Is 
.as irrelevant as would be evidence to show 
that the expected purchaser, shortly after 
the arrival of the vessel, became bankrupt, 
^nd that the shipper. If he had delivered the 
.goods to Mm, would have lost their price. 

It is in like manner immaterial what dis- 
position the shipper has made of the goods 
since their delivery to him, and especially 
since the commencement of the suit, except 
-so far as the prices obtained by him may 
serve to show the market price at the time 
.and place of delivery, or, in other words, the 
time of the breach of contract by the ship. 
If the shipper has seen fit to hold the goods 
for a better market, he has entered into a" 
■speculation the result of which can in no 
way affect the liability of the ship. If he 
has obtained a higher price than could have 
been realized at the time of the breach, the 
ship's liability is not thereby diminished. If 
he has sold them at a lower price, her lia- 
bility is not increased. 

With the expenses incidental to this specu- 
lation, such as storage, insurance, etc., the 
,shlp has nothing to do. The ship-owner 
has not authorized them. He can neither 



profit nor lose by the result of the expendi- 
ture. These observations are especially ap- 
plicable to this case, since it appears that 
those expenses were incurred, and the sales 
made long subsequently to the filing of this 
libel. Neither can the rise in price of the 
linseed diminish the ship's liability any more 
than a fall in price would have increased 
it. The ship-owner by the bill of lading 
does not enter into any engagement with the 
owner of goods that may be damaged, to 
go into a joint speculative operation founded 
upon the anticipated state of the market at 
some indefinite future time, to be judged 
of by the shipper, who retains in his own 
hands the whole conduct of the adventure. 
Such a rule would impose on the ship-owner 
obligations and liabilities little suspected by 
persons engaged in that business, and of 
which his contract by bill of lading contains 
no hint. The only safe, rational and equal 
rule, is to hold, as before stated, the vessel 
liable for the difference between market 
value of the goods. If sound, and their value 
In their damaged condition, at the time and 
place of delivery. 

The commissioner in his report has sub- 
mitted three computations of damages based 
Dn as many different theories for ascertain- 
ing them. In his third computation he had 
adopted the rule herein laid down. The 
market price of sound linseed on or about 
the first of March, which was the time of 
deliveiy, he finds to have been three and a 
quarter cents per pound, on a credit of sixty 
days, which for one million one himdred and 
eighty-three thousand pounds gives thirty- 
eight thousand four hundred and forty-seven 
dollars and fifty cents; reducing this to cash 
by a rebate of interest, he fixes the sound 
market value for cash on that date at thirty- 
seven thousand six himdred and seventy- 
eight dollars and fifty-six cents. 

To arrive at the difference between that 
value and the cash value of the goods in 
their damaged condition, the proofs furnish 
only two data. First. The offer made by 
Mr. Kittle to give for the whole shipment 
two and one half cents per pound, cash. 
This offer was declined. It may, therefore, 
be inferred that in the opinion of the hold- 
ers, this damage did not exceed the differ- 
ence between Mr. Kittle's offer and the 
sound value. The second means of arriving 
at the difference In question is furnished by 
comparing the amount actually realized for 
the goods at the subsequent sale (April 18) 
with the amount they would have brought, if 
sound, at that date. The price of linseed 
was at that time one quarter of a cent higher 
than on March 1. There is no reason for 
supposing that the rise in price distm-bed 
the ratio previously existing between the 
values of sound and damaged seed. Both 
would natm-ally respond to the general ad- 
vance of the market- 
On the eighteenth of April, the market 
value of sound linseed was three and one 
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half cents per pound, at sixty days credit. 
This for one million one hiindi-ed and eighty- 
three thousand poTinds would be forty-one 
thousand foui* hundred and five dollars, 
which reduced to cash would he forty thou- 
sand five himdred and seventy-sis dollars 
and ninety cents. Actual sales at that date 
brought thirty-four thousand five hundred 
and ninety-eight dollars and twenty cents, 
which reduced to cash gives thirty-three 
thousand nine hundred and six dollars and 
thh-ty-four cents; difference, six thousand 
six hundred and seventy doUars and fifty 
cents, which amounts to a depreciation or 
difference in value on account of damage 
of sixteen and forty-fom* one hundredths per 
cent 

On the first of March, the cash market 
value of sound linseed was, as we have 
seen, thirty-seven thousand six hundred and 
sevenly-eight dollars and fifty-six cents. Six- 
teen and forty-four one hundredths per cent, 
of this gives for depreciation in value, hj 
reason of damage, six thousand one hun- 
dred and ninety-four dollars and thirty-six 
cents. Deduct rebate of duty allowed at 
custom-house, nine hundred and twenty-fom: 
dollars and twenty-five cents. Total dam- 
age, five thousand two hundred and seventy 
dollars and eleven cents, for which, in addi- 
tion to the amount heretofore foimd to be 
due on the damage to bags and burlaps, 
with interest from March 1, a decree will be 
entered. The expenses of storage, insur- 
ance, etc., are excluded from this computa- 
tion for the reasons already given. 
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Case Wo. 3,070a. 

COMPTON V. PALMER. 

[Hempst. 282.] * 

Superior Court, Arkansas Territory. July, 1835. 

DisMissAi. OF Case. 

A case improperly dismissed by the circuit 
court; and Boswell v. Newton [Case No. 1,- 
683a] cited and approved. 

Error to Independence circuit court 
[At law. Action by Edward L. Compton 
against Thomas S. Palmer.] 
Before JOHNSON, and YELL,.JJ. 

OPINION OP THE COURT. This is a 
writ of error to the Independence circuit 
com't to reverse a decision made at the 
November term of that court, dismissing the 
cause, on the ground that it had been dis- 
continued by operation of law. Upon ex- 
amination of the record, it is found the same 
question is presented for consideration, as 
that determined at the last term of this 
court, in the case of Boswell v. Newton [Case 
No. l,6S3a], which opinion the court has ex- 

^ [Reported by Samuel H. Hempstead, Esq.] 



amined and fully approved. The dismission 
of the cause for the reason set forth was 
erroneous. Judgment reversed. 



Case K"o. 3,071. 

In re COMSTOGK et al. 

[3 Ben. 236; 2 N. B. R. 56X (Quarto, 171); 2 
Am. Law T. Rep. Bankr. 87.] ^ 

District Court, S. D. New York. May 11, 
1869. 

Bankruptcy Practice— Contesting Proof op 
Debt. 

On objection taken by a creditor to a proof 
of debt filed in bankruptcy proceedings, the or- 
der to show cause why the proof of debt should 
not be vacated must be made by the court, 
and not by a register. 

[On certificate of register in banla-uptcy. 

[In the matter of Frederick S. Comstock 
and James M, Wheeler, bankrupts. 

[Certificate of Isaac Dayton, Re^ster:] 

= [The undersigned, register in bankruptcy, 
having in charge the proceedings in this 
banla-uptcy, hereby certifies, that on the 27th 
day of January, 1869, upon the objections 
made in writing, under oath, of Benjamin 
Hart, a creditor of Frederick S. Comstock 
and James M. Wheeler against the said bank- 
rupts, the undersigned granted and issued 
an order requiring the said George M. Wheel- 
er to show cause before the undersigned, at 
his office aforesaid, on the 2d day of Feb- 
ruary, 1869, at one o'clock in the afternoon, 
why the proof of debt made and filed in this 
matter by the said George M. Wheeler, on 
the 10th day of December, 1868, should not 
be vacated, and the record thereof cancelled, 
&c., which ibjections and order to show 
cause are thereto annexed. That, on the said 
2d day of February, 1869, at his office afore- 
said, the undersigned was attended by the 
said Benjamin Hart, by Mr. Augustus O. 
Brown, his counsel, and the said George M. 
Wheeler by Mr. Da Costa, his counsel; that 
upon proceeding with the said business, the 
objection was made on the part of the said 
George M. Wheeler, that the register had not 
jurisdiction to make the order aforesaid, and 
at the request of the counsel for the par- 
ties, the question is submitted to the honor- 
able the district judge, whether the register 
has- jurisdiction to summon and examine 
the bankrupt or any person tendering or 
who has made proof of claims, or persons 
capable of giving evidence concerning the 
proof, or the debt, under the last clause of 
the twenty-second section of the bankrupt 
act The twenty-second section of the bank- 
rupt act [of 1867 (14 Stat 527)] provides that 
all proofs of debt against the estate of the 
bankrupt shall be taken before a register in 
banki'uptcy, or before a commissioner of the 

^ [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission. Syllabus only in 
2 Am. Law T. Rep. Bankr. 87.] 

= [From 2 N. B. R. 561 (Quarto, 171).] 
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circuit court, or in foreign countries before 
a minister, consul, or vice-consul of the Unit- 
ed States. Tlie section then provides as fol- 
lows: "The court may, on the application 
of the assignee, or of any a'editor, or of the 
bankrupt, or without any application, ex- 
amine upon oath the bankrupt, or any per- 
son tendering or who has made proof of 
claims, and may summon any person capable 
of giving evidence concerning such proof, or 
concerning the debt sought to be proved, and 
shall reject all claims not duly proved, or 
where the proof shows the claim to be found- 
ed in fraud, illegality, or mistake." The 
twenty-ninth section of the act provides, that 
after cei-tain time "the bankrupt may apply 
to the court for a discharge from his debts, 
and the court shall thereupon order notice to 
be given by mail to all creditors" to show 
cause, &c. It is settled "that the court" in 
this section is the court and not the register. 
In the matter of John Bellamy [Case No. 
1,267], the two provisions are substantially 
analogous. The order to show cause was 
made in the present case, in accordance with 
a practice which has to some extent obtained, 
rather than upon a particular examination 
of the provisions of the act Probably the 
correct practice is for the assignee, or cred- 
itor, or bankrupt, to apply to the comrt for 
an order rejecting a claim as not duly 
proved. The comrt will then either take the 
proof and make the order, or direct a ref- 
erence. Practically, hardly a case can occur 
in which an investigation of a claim can be 
had without any application,] * 

BLATCHFORD, District Judge. The or- 
der made by the register ought to have been 
made by the coxurt and not by the register. 



Case K"o. 3,073. 

la re COMSTOCK. . 

[8 Ben. 235.]^ 

District Court, S. D. New York. Aug., 1875. 

Power op Register in Bankkuptct— Oath of 
CoNFOKMiTT— Evidence. 

1. The oath of conformity, prescribed by sec- 
tion 5113 of the Revised Statutes of the JJnited 
States as necessary to be taken and subscribed 
by a bankrupt before his discharge, may be tak- 
en by him before any register, or any commis- 
sioner of a circuit court of the United States 
at any place within the district of such regis- 
ter or commissioner. 

2. Such oath is evidence, within the meaning 
of section 5003 of the Revised Statutes. 

The register having charge . of this case 
certified to the court as follows: 

"In the above entitled matter, the bankrupt 
[Erwin G. Comstock], who, before and at 
the time of his adjudication, resided in the 
county of Greene, in this district, has re- 



« [From 2 N. B. R. 561 (Quarto, 171).] 
* [Reported by Robert D. Benedict, iSsq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 



moved out of said district, to another state. 
He now petitions for his discharge, and pro- 
poses, for the sake of his personal conven- • 
ience, to take the oath of conformity, an es- 
sential and an indispensable requisite to his 
discharge, before a register not in charge of 
the case, and not acting for nor at the re- 
quest of the register in charge, and at a time 
and place other than that for which notice- 
of hearing has been published and served on 
the creditors who have proven debts. A reg- 
ister can pass the last examination of the- 
bankrupt (Rev. St. § 499S, subd. 10), and ad- 
minister the oath of conformity (section 
5113). By section 5007, 'any register may act 
in the place of any other register appointed- 
by and for the same district court' It ap- 
pears to me, the oath of conformity should 
be taken before the register in charge of the 
case, or a register of the same district, acting" 
for him; that, otherwise, a register is unau- 
thorized to act therein, and, therefore, the 
oath before him would be irregular and void. 
The remarks of Judge Lowell in Re Hazel- 
ton [Case No. 6,2S7], do not seem to me to- 
harmonize with the requirements of the bank- 
ruptcy statutes." 

BLATCHFORD, District Judge. The re- 
quirement of section 5113 is, that "the bank- 
rapt must take and subscribe an oath" to a 
certain specified effect. The register before 
whom the proceedings are pending can ad- 
minister such oath, for he is expressly au- 
thorized, by section 4998, "to administer 
oaths in all proceedings before him." But i( 
by no means follows that the oath cannot be- 
taken before a register other than the one 
before whom the proceedings are pending,^ 
even though he be a register of another dis- 
trict, provided he administers the oath with- 
in the district for which he is a register. 
Section 5003 provides that "evidence or ex- 
amination in any of the proceedings imder 
this title may be taken before * * * a reg- 
ister in bankruptcy * * * in writing, be- 
fore a commissioner of the circtiit court, or 
by affidavit." Section 5004 provides, that a 
register "shall have power to administei 
oaths in all cases and in relation to all mat- 
ters in which oaths may be administered by 
commissiojiers of circuit courts." These sec- 
tions warrant such a practice. The "oath" 
in question is "evidence." The expression, "a 
register in bankruptcy," in section 5003, i& 
not limited to the register before whom the 
proceedings are pending or to a register of 
the district. By section 945, "affidavits, when 
required or allowed in any civil cause, in 
any circuit or district court, may be taken 
by a commission of the circuit com-t for the 
district." It has been the practice in this 
district, to allow the oath in question to be 
taken before a register or a commissioner of 
a circuit court of the United States, at any 
place within the district of such register or 
commissioner- Such practice is proper. The 
taking of such oath in no manner trenches- 
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upon tlie duty or fvmction of tlie register be- 
fore "Whom the proceedings are pending, to 
pass the last examination of the bankrupt, 
nor is the officer who administers such oath 
to be regarded as thereby acting in place of 
such register, within the meaning of section 
-BOOT. 



Case K"o. 3,073. 

In re COMSTOCK. 

[5 Lav? Rep. 163; 22 Vt 642.] 

District Court, D. Vermont. June, 1S42, 

Eankhuptoy — Provable Debts — Release op 
Bankkdpi prom Impbisosjiext under State 
Process. 

1. Under the bankrupt law [of 1841 (5 Stat. 
444)], a judgment in an action arising ex de- 
licto, and a judgment arising in an action ex 
contractu, are both debts which are provable 
4igainst the estate of the bankrupt. 

[Cited in Ee Clews, Case No. 2,891.] 

2. The court cannot release a bankrupt from 
arrest or imprisonment for a debt which is 
provable, but not proved against his estate, 
before the decree and certificate of discharge. 
Thus, where a bankrupt, after a decree of 
bankruptcy, was arrested and committed to jail 
■on an execution obtained previously to the de- 
cree, it was held, that the court had no author- 
ity to release him. 

3. After the bankrupt has obtained his certifi- 
-cate of discharge, whether the court can in- 
terfere in a summary way in his behalf, and 
relieve him from imprisonment on the process 
of a state court, — Quaere. See opinion of 
Story, J., in Re Cheney [Case No. 2,636], and 
•of Sprague, J., in Re Winthrop [Id. 17,900]. 

In bankniptcy. The petitioner [Edson Com- 
■stoek] applied to be discharged from im- 
prisonment on an execution issued on a judg- 
ment rendered against him by the supreme 
court of Yermont. He alleged that on the 
thirtieth of March last, after the recovery of 
the judgment, he filed his petition in due 
form to be declared a bankrupt, and on the 
twenty-fourth of May was declared a bank- 
rupt accordingly; that on the fourth of April 
be was aiTested and committed to jail on the 
•execution, and was still held m custody. It 
appeared from a copy of the execution an- 
nexed to the petition, that the judgment was 
rendered in an action founded on tort, the 
cause of which was adjudged and certified 
to have accrued from the wilful and mali- 
cious act of the petitioner. 

H. Carpenter, for petitioner. 
L. B. Vilas, for creditor. 

PRENTISS, Disti'ict Judge. The distinc- 
tion which has been insisted upon in this 
case, between a judgment rendered in an ac- 
tion on tort, and a judgment rendered in an 
miction on contract, Is wholly unavailable as 
against this application. The right of the 
petitioner to be discharged from imprison- 
ment, if any such right exists cannot be af- 
fected by any consideration of that natui-e. 
There is no distinction, imder the bankrupt 
law, between a judgment in an action arising 



ex delicto, and a judgment in an action aris- 
ing ex contractu. They are both debts with- 
in the meaning of the law, and both provable 
against the estate of the bankrupt. In this 
case, the judgment, though rendered in an 
action founded on tort, was rendered before 
the decree of bankruptcy, and was conse- 
quently a subsisting debt which might be 
proved, like any other subsisting debt, undei' 
the bauki'uplcy, and like any such debt, 
whether proved or not, wiU be barred by the 
bankrupt's certificate of discharge. It is 
true, that by the law of this state, when a 
party is committed to jail on an exeeittion 
issued upon a judgment rendered in an ac- 
tion foimded on tort, and it is adjudged by 
the court, and certified upon the execution, 
that the cause of action arose from the wilful 
and malicious act or ngglect of the party, he 
can be admitted neither to the liberties of the 
prison nor to the benefit of the poor debtor's 
oath. This law has existed many years in 
the state and has had, as has been justly said 
by counsel, a very beneficial tendency. It 
has, no doubt, proved a salutary resti'aint 
against the commission of malicious and mis- 
chievous trespasses. The imprisonment to 
which it subjects evil disposed persons, desti- 
tute of the means of making compensation in 
damages, or concealing and withholding their 
means to do so, operates as a punishment up- 
on them, and is a great seciurity against in- 
juries to property, and other injuries of a 
personal nature, which do not amount to 
public offenses, and cannot be treated and 
punished as such. I have always regarded 
the law as a very judicious one, and as not 
at all oppressive since power is vested in the 
courts, after an imprisonment suited to the 
aggravation of the case, on application made 
for the pui'pose, to remove the disability and 
allow the party the privilege of the poor 
debtor's oath. It may be, as has been urged, 
that the efficiency of the law will be much 
impaired, and its benefits in a measui*e lost 
to the community, if it is held to be in the 
power of any party, after judgment against 
him for a malicious tort, to discharge himself 
from the judgment by availing himself of the 
benefit of the bankrupt law. This, if true, 
might be a very proper argument to address 
to the national legislature, who have full 
power over the bankrupt law, but can have 
no weight with -a judicial ti-ibunal, whose 
busmess is to say, not what the law ought to 
be, but what it is. 

Considering, then, a judgment recovered in 
an action on tort, as to the purposes of the 
bankrupt act, as not distinguishable from a 
judgment recovered in an action on contract, 
but both alike provable under the act, the 
main questions are. whether the petitioner, 
upon the facts appearing in the case, is en- 
titled to be discharged from custody, and 
whether it is competent for this court to or- 
der his discharge. The right of the petitioner 
to be discharged, rests upon a general right 
of exemption, claimed and assumed to accrue 
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immediately upon tlie decree of banlaraptey, 
from arrest and imprisonment for all debts 
provable under tbe bankruptcy. It is certain 
that no sucb right of exemption is expressly 
given by the bankrupt act, and it appears to 
me to be equally plain that none is impliedly 
given. The provisions of the act, instead of 
implying, seem clearly to negative any such 
right, as against a creditor, like the one in 
the present case, who does not choose to 
come in and prove his debt The act de- 
clares "that no creditor or other person, com- 
tQg in and proving his debt or other claim, 
shall be allowed to maintain any suit at law 
or in equity therefor, but shall be deemed 
thereby to have waived all right of action 
and suit against such bankrupt; and all pro- 
ceedings already commenced, and all unsatis- 
fied judgments already obtained thereon, 
shall be deemed to be surrendered thereby," 
This provision evidently implies an option on 
the part of any creditor either to come in and 
prove his debt under the bankruptcy, or to 
pursue his remedy against the bankrupt at 
law. It clearly supposes a right in the cred- 
itor to take either com-se; for instead of tak- 
ing away the remedy at law as to all credit- 
ors who have the right to come in and prove 
their debts, it takes away only as to such 
creditors who actually come in and prove 
their debts. By the terms of the provision 
proof under the bankruptcy is a waiver and 
relinquishment of all right of action or exe- 
cution against the banki-upt, and no suit or 
proceeding whatever can be had against him 
either at law or in equity. The proof itself 
operates as a discontinuance of any suit pend- 
ing, and- is a surrender of any judgment re- 
covered for the debt proved; and if the bank- 
rupt is in custody either on mesne process 
or execution, he will of course be entitied to 
be immediately discharged from such cus- 
tody. The act, Uke the English bankrupt 
laws, aUows the creditor to elect whether he 
will come in and prove his debt, or take his 
remedy at law. This right of an election is 
an established doctrine of the courts of equi- 
ty in England, and has been invariably recog- 
nized and acted upon by them. They hold, 
that where a creditor comes in under the 
commission of bankruptcy and proves his 
debt, it is an election to take his remedy for 
the debt under the commission; and they 
will not allow him to imprison the bankrupt 
for not paying the debt, and if the bankrupt 
is imprisoned they will di.scharge him out of 
custody. On the other hand, where a cred- 
itor elects to proceed at law, they will not 
allow him to prove his debt under the com- 
mission. Thus, ie a a-editor, after the issu- 
ing of the commission, takes the bankrupt in 
execution, apprised of the disposition of the 
effects, and knowing that there may be a cer- 
tificate, he is deemed to have made his elec- 
tion, and wiU not be allowed to prove his 
debt, or if he proves it, the court will order 
the debt to be set aside and disallowed. The 
principle is, that the creditor may elect ei- 



ther to proceed at law, taking his chance of 
being ultimately defeated by a certificate, or 
come in and talce his remedy imder the bank- 
ruptcy. 

It has been ai-gued that it would be unrea- 
sonable, after the bankriipt has surrendered' 
all his estate, and thereby divested himself 
of all his means, to pay his creditors, that 
any of them should be at liberty to arrest and 
hold him in prison. But it should be remem- 
bered, as has been once before observed, that 
the question is not, what the law ought to be, 
but what the law is. It should be remem- 
bered, also, that the bankruptcy in most 
cases, as In this, is the voluntary act of the- 
bankrupt himself, without the concurrence, 
and, perhaps, against the will of his credit- 
ors; and that whether he has acted fairly, 
and surrendered all his property, is a question 
which the creditors, in reason and justice,, 
have a right to make, and which the act al- 
lows them to make. The decre'e of bank- 
ruptcy decides nothing in regard to this ques- 
tion. It divests, to be sure, the banki-upt of 
his estate; and the creditors who prove their 
debts, and thereby waive all other remedy 
will have the benefit, to the exclusion of all 
others, of so much at least as he discloses- 
and siuTenders, but he may, notwithstanding,. 
never entitie himself to a certificate of dis- 
charge, and may never obtain one. 

The act provides, that if the bankrupt shall 
be guilty of any fraud or wilful concealment 
of his property or rights of property, or shall 
have preferred any of his creditors conti-ary" 
to the provisions of the act, or shall wilfully 
refuse or omit to comply with any orders or 
directions of the court; or shall admit a false- 
or fictitious debt against his estate, or shall, 
after the passing of the act, have applied 
ti-ust funds to his own use, or, being a mer- 
chant, banker, factor, broker, underwriter, 
or marine insurer, shall not have kept proper 
books of account, he shall not be entitied to- 
any discharge or certificate. Any one of 
these things will prevent his getting a certifi- 
cate; and who can say in advance, that a 
certificate will not be refused him? How, 
then, can any creditors, except such as elect 
to come in under the bankruptcy, and there- 
by preclude themselves, under the positive- 
provision of the act, from any other remedy, 
be prevented from pursuing, in the meaa 
time, their ordinary remedy at law? 

But when a certificate is obtained, it is not 
absolutely conclusive in favor of the bank- 
rupt The act declares, that the certificate, 
when duly granted, shall, in all courts of jus- 
tice, be deemed a full and complete discharge- 
of all debts, conti-acts, and other engage- 
ments of the bankrupt, which are provable 
under the act and shaU and may be pleaded 
as a full and complete bar to all suits brought 
in any court of judicature whatever; and the- 
same shall be conclusive evidence of itself in 
favor of the bankrupt, unless the same shall 
be impeached for some fraud or wilful con- 
cealment by him of his property, or rights of 
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property, contrary to tlie provisions of the 
act. The cprtificate may be impeached, and 
its effect wholly avoided, by proof of fraud 
or wilful concealment of propei'ty by the 
bankrupt; and how can any court say, be- 
forehand, that such proof will not be pro- 
duced by the creditor, whenever the certifi- 
cate is set up against him? If the certificate 
only, and nothing short of it, will bar. the 
remedy at law of a creditor, who does not 
come in and prove his debt, and even that 
may be impeached and avoided, it would 
seem to be very dear that his right to pro- 
ceed at law remains unimpaired and unaf- 
fected, until the validity of the certificate is 
tried and decided against him. This right to 
proceed against the banla-upt by clginal writ 
or execution must carry along with it all the 
incidents legitimately belonging to such pro- 
cess; and if by the state laws the person of 
the banlnrupt may be arrested and impris- 
oned by virtue of such process, on what 
ground can any court interpose in his behalf, 
before a certificate is granted, and discharge 
him out of custody either on mesne or final 
process? Except as such the property be- 
longing to the bankrupt at the time of the de- 
cree of bankruptcy, which by force of the de- 
cree alone, and without any reference to the 
event of a certificate being granted or re- 
fused, is ipso facto transferred ficom him and 
° vested absolutely in the assignee, so that he 
has no longer any title to it, the creditor re- 
mains in the possession, and may avail him- 
self of all the rights which the laws of the 
state give him; and neither this nor any oth- 
er coiu*t, until a certificate of discharge can 
release the bankrupt from arrest or imprison- 
ment for a debt which is provable, but not 
proved, any more than they can release him 
from arrest or imprisonment for any claim 
which is not provable. 

After a certificate is granted the bankrupt, 
the act provides no mode for his discharge 
li-om custody on mesne process or execution, 
nor does it give any express authority to this 
or any other coxixt to discharge him. In this 
particular, the act differs not only from the 
English bankrupt laws, but from the former 
banla-upt law of this country. By the En- 
glish laws, if the banla-upt was prosecuted 
for any debt due before the bankruptcy, he 
might be discharged on common bail, and 
plead his certificate; if taken in execution, or 
detained in prison, on a judgment obtained 
before the allowance of his certificate, so that 
he had no opportunity to plead it, any one of 
the judges of the court, in which the judg- 
ment was obtained, might discharge him from 
custody. Under the former banknipt law of 
this country, when the bankrupt was sued 
and arrested, he might appear and plead 
without bail, and give his certificate in evi- 
dence; when taken in execution, or detained 
in prison, on a judgment obtained before his 
certificate was allowed, any one of the judges 
of the coru't in which the judgment was ob- 
tauaed, or any com-t, judge, or justice, within 



the district where the bankriipt was detained, 
having power to award or allow the writ of 
habeas corpus, might order his discharge. 
No such provision, nor indeed any provision 
whatever on the subject, as I have said, i& 
contained in the existing bankrupt act; and 
whether, after the bankrupt has obtained ids 
certificate, this coiu*t can interfere in a sum- 
mary way in his behalf, and relieve him. 
from imprisonment on the process of a state 
court, as well against a creditor who has not 
proved as one that has proved his debt, or 
whether the banki-upt must proceed by mo- 
tion, audita querela, or bill in equity, as the 
case may require, in the state comrts, it is not 
necessary, nor do I mean, now, to express 
any opinion. It may be well to observe, 
however, that whatever may be necessary tO' 
the full and complete exercise of the jm-is- 
diction conferred by the bankrupt act, this 
coui't has power to do or order to be done. 
If, therefore, in any stage of the proceedings 
in banki'uptey, the personal presence of the 
bankrupt is necessaiy before the court or a 
commissioner, the court may undoubtedly or- 
der him to be brought up for the special pur- 
pose for which he is wanted to be remanded 
when the special pm'pose is answered. 



Case Wo. 3,074. 

In re COMSTOCK et al. 

[5 N. B. K. 191.] ^ 

District Court, W. D. Michigan. July, 1871. 

Expenses of Oppositioji to Petition por Invol- 
UNTAKr Bankruptot — Attorney's Fees. 

1. A debtor has the right to appear and de- 
fend himself against a petition in bankruptcy; 
hence, although unsuccessful in his defence, 
the court has the power to allow him such ex- 
penses as may be just and proper, including 
attorney's fees, to be paid from the assets in 
the hands of the assignee. 

[Cited in Ee Jaycox, Case No. 7,239; Re 
Gies, Id. 5,407.] 

2. An attorney is also entitled to be paid, 
out of the same fund, for services rendered to 
the bankrupt in securing the allowance of ex- 
emptions which were rejected by the assignee. 

In bankruptcy. 

[David B.] Comstock, one of the bankrupts, 
resisted the petition to have himself and 
[Van E.] Young declared banlo-upts, as to 
himself, employing Rogers & -Clay, attor- 
neys, for that purpose. They appeared, and 
contested the adjudication prayed for as 
against Comstock. But the comt adjudged 
the parties bankrupt Now comes Rogers & 
Clay, and ask that their services for Com- 
stock be ordered paid by the assignee, out 
of assets in his hands, alleging the inability 
of Comstock to pay, because of his having- 
been obliged to turn over to the assignee in 
bankruptcy all the company property, and 
all his individual, except such as the law 
exempts. The bankrupt's assets are not 

* [Reprinted by permission.] 
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-equal to fifty cents on the dollar of the debts 
proved. Can payment be ordered from the 
assets in the assignee's bands? 

WITHEY, District Judge. When a party 
is declared bankrupt in a proceeding in in- 
vitum, a warrant, issues at once to the mar- 
shal to take possession of the banlorupt's 
property and effects; he is thereby deprived 
of all control over his estate, save such as is 
-exempt; he is practically without means with 
which to pay his attorneys for services in 
defending against the petition. The amount 
which the bankrupt gets by exemption is, in 
most cases, trifling, and in no ease is it so 
much but that he or his family are dependent 
for support on his personal efforts and earn- 
ings. Thus, we see, the law takes the bank- 
rupt's property, and leaves him in no con- 
■dition to pay an attorney for services ren- 
dered in contesting any doubtful questions 
.:as to the acts of bankruptcy charged in the 
petition; and yet the same law gives to the 
debtor the right to oppose, before a judge or 
3. jury, the petition for adjudication. Sup- 
pose the debtor, in good faith, employs an 
attorney and pays him, (pending the litiga- 
tion on the question of bankruptcy) sub- 
poenas witnesses and pays them, obtains, it 
may be, documentary evidence, and dis- 
burses therefor, and is at the trial adjudged 
0. bankrupt. Could the assignee turn round 
-and successfully claim from the attorney, or 
any of the parties, any portion of the 
amounts so paid out, after notice of the peti- 
tion filed? "Would such payments by the al- 
leged bankrupt be grounds for opposing his 
-discharge? Clearly not. In He Rosenfeld 
[Case No. 12,057], it is held no ground for 
-refusing a discharge that the bankrupt em- 
ployed and paid attorneys from his assets, 
■for resisting the proceedings in bankruptcy. 
The court, in that case, suggest that the 
bankrupt had no right to appropriate his as- 
-sets for any such purpose, or for any other, 
and placed the discharge on the ground that 
•no fraud was intended, 

I am aware that in Re Heirschberg [Case 
No. 6,329], being a voluntary case, it was 
ruled, that an attorney's charges for services 
in behalf of the petitioning bankrupt, ^d 
"for necessary disbursements incident to pre- 
paring and filing the petition, could not be 
paid by the assignee out of the funds in his 
hands belonging to the bankrupt's estate, 
under section twenty-eight But I am not 
disposed, after carefully considering the vari- 
ous provisions of the bankrupt act [of 1867 
'<14 Stat 530)], and viewing both sides of the 
question, to adopt the ruling in that case. 
By section twenty-eight, "the fees, costs and 
-expenses of suits, and the several proceed- 
ings in bankruptcy," are entitled to be first 
paid. Primarily, this may refer to such 
^'fees, costs and expenses of suits, and the 
several proceedings" as go to the register, as- 
signee and marshal, but in my opinion, when 
the debtor is given the right to appear and 



defend, and when the exercise of that right 
depends on the right to have of his property 
enough appropriated to pay the expense in- 
cident to appearing and defending, the court 
has the power, and of right ought to allow 
such expense as may be just and proper, to 
be paid from the assets in the .hands of the 
assignee. For the law to lay its hands on 
all a man's property, and withhold it from 
his power to appropriate enough to meet the 
expense of a just defence of his rights, is 
equivalent to saying, "You may defend, if 
you can, but yomr property shall all be taken 
from you so that you cannot defend." I will 
not believe, nor will I hold, that congress 
intended to deprive a party of the right to 
have enough of his own propei'ty appropriat- 
ed to his use, to enable him to contest the 
doubtful questions which may be, and fre- 
quently are, involved as to the charge of 
acts of bankruptcy. I will not be so tender 
of the rights of creditors as to deprive the 
debtor of all chance to assert his rights, nor 
do I believe the law was ever intended thus 
to outrage and involve the debtor class. It 
is true the unsuccessful party in a litigation 
seldom recovers costs, yet sometimes he is 
allowed enough to meet the expenses of pros- 
ecuting or defending, as the case may be, 
where all his means are out of his hands, 
and are so far within the power of the court 
to control. But the question I am consider-* 
ing does not range itself within the reason 
which governs in ordinary suits, as to costs 
and expenses. 

The court should be satisfied, before allow- 
ing anything, that the defence was fairly 
justified, and should scrutinize the charges 
made for any such defence. 

I allow twenty-five dollars for resisting the 
petition in this ease, and the further sum of 
twenty-five dollars for services in secmring 
the allowance of exemptions, which were re- 
jected by the assignee. The assignee disal- 
lowed certain claimed exemptions, and the 
bankrupt was obliged to appeal to the court 
or lose what lie was entitled to. His appeal 
was successful, and he should, on general 
principles, be allowed his necessary costs. 
The assignee is ordered to pay to Rogers & 
Clay the sum of fifty dollars, out of any 
funds belonging to the bankrupt's estate. 



Case la'o. 3,076. 

Iq re COMSTOCK et al. 

19 N. B. R. 88.] ^ 

District Court, E. D. ]MJehigan. 1874. 

Baskruptot — Marshal's Accounts — Vouohbrs 
— ^Attorney's Fces. 

1. Marshals mubt present vouchers for the 
items charged in their accounts, or produce 
satisfactory reasons for the absence of vouch- 
ers. 

2. A marshal can only he allowed a charw 
for a store-keeper, not to exceed two dollars 

^ [Reprinted by permission.] 
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and a half per day, on showing the necessity 
for his employment, the reasonableness of the 
price paid, and the actual payment to the store- 
keeper. 

3. Petitioning creditors are not allowed, out 
of the fund, retainer paid their attorneys, or 
for any servicts rendered by their attorney aft- 
«r adjudication of the debtor bankrupt. 

DEn bankruptcy. In the matter of Eugene 
Comstock and others.] 

On the certificate of the register, Hovey K. 
Clark, Esq., asking instructions as to the al- 
lowance of certain items in the assignee's ac- 
count 



LONG-YEAB, District Judge. First As to 
the item paid the marshal as messenger, one 
himdred and eighty-nine dollars and four 
cents. By the requirement of general order 
number twelve, the marshal must accompany 
his return, whenever practicable, with vouch- 
ers for all expenditm-es charged by him. 
Whenever vouchers are omitted he must 
state in his return, or produce other testi- 
mony of, the reasons for sucb omission, in 
order that the com-t may judge of the prac- 
ticability of his obtaining vouchers. In this 
instance no vouchers ai'e produced, and no 
reasons for the omission are stated in the re- 
turn. It was stated, however, on the argu- 
ment before me, that this being a compara- 
tively early ease, and the law not being well 
understood when the business was transact- 
ed, vouchers were omitted by oversight of 
the deputy wlao did the business, and that 
so long a time has elapsed that it is now im- 
practicable to obtain vouchers. The court 
may, no doubt, exercise a discretion in this 
matter, and upon its being made to appear 
before the register that the reasons above 
stated are the true and only reasons for not 
producing vouchers, or that it was imprac- 
ticable at the time to obtain tliem, the reg- 
ister is authorized to act upon the account 
without insistmg upon theii- production. As 
to the item charged in the mai-shal's return, 
for "storekeeper, twenty-days, at two dollars 
and a half per day, fifty dollars," I think 
the i-ule laid down by Blatchford, J., in Re 
Lowenstein [Case No. 8,o72J, is a very proper 
and judicious one, and the same is adopted 
by this coui't It is this: "The sum actually 
paid a keeper to watch property in custody, 
not exceeding two dollars and a half a day, 
may be taxed, upon satisfactory proof that 
a^pnident precaution, in regard to all con- 
cerned in the property, justified the marshal 
in placing a keeper over it; that the keeper 
actually continued in charge of it for the 
time specified, and that the sum charged 
therefor is reasonable for the serv.lce, and 
has been actually paid by the marshal."' Up- 
on such proof being made before the register 
the item must be allowed. 

Second. As to the item for cash paid pe- 
titioning creditor's attorney's fees and ex- 
penses, one hundred and sevenfy-five dollars; 
tho first item of the attorney's bill being for 
6FED.CAS. — ^16 
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retainer, fifty dollars, and the last two items 
thereof being for expenses, ten dollars, and 
services, fifteen dollai's, attending first meet- 
ing of creditors, is disallowed. After ad- 
judication the petitioning creditor has no 
preference over any other creditor as to al- 
lowance of expenses incurred by hun in con- 
nection with the bankruptcy proceedings. 
The matter is referred back to the register to 
proceed therein in accordance with the fore- 
going decision. 



Case No, 3,076. 

In re COMSTOCK. 

D. N. T. Leg. Obs. 326.] 

District Court S. D. New Tork. 1843. 

Wecessakies op Bankrupt. 

[A pew in a church cannot be included in 
property set apart to the bankrupt as neces- 
saries.] 

In banki-uptcy. This case came before the 
com-t on exceptions to the assignee's report 
setting apart necessaries, &c., to the bank- 
rupt [E. D. Comstock], because the assignee 
had refused to include in property set apart 
a pew in the Madison-Street Chm-eh. o 

A. Crist for bankrupt 

■W. C. H. Waddell, in person. 

BETTS, Disti-ict Judge. However desira- 
ble it may be that this conveuiency should 
be allowed a bankrupt and his family, I do 
not think it one of those things contemplated 
bypthe act, and which the assignee may be 
compeUed to set apart It is no more than 
desirable and convenient and cannot be 
ranked with the ai-ticles classed by congress 
as necessaries. The other articles should 
be ejusdem generis as to utility to the famUy 
This exception cannot be supported, and is 
overruled. 



Case TTo. 3,077. 

In re COMSTOCK et al. 

[3 Sawy. 128;;- 10 N. B. R, 451; 6 Chi Les 
News, 413; 22 Pittsb. Leg. J. 25J ^^* 

District Court D. Oregon". Sept. 3, 1874. 

Act of Coxgkess Not Retrospective — Adjudi 
CATION IN Bankruptcy. 

ni S^ provision of ttie act of June 22, 1S74 

rJf 1Sfi7 nP'<?^f^^''lf«?f^ °^ *^? bankrupt act 
Lot lUbJ (14 Stat 536)], requiring one-fourth 
m number and one-third in amount of the creS 
itors to jom in a petition for an adjudication 
m bankruptcy, in cases commenced prior to its 
^^nw^^.*""*^ ^'^""^ December 1, 1873, does not 
apply to any of such cases in which there had 
been an adjudication prior to the date of said 

[Cited in Re Leland, Case No. 8,231.] 
2. A petition in bankruptcy is an action or 
suit, and an adjudication of bankruptcv there- 
on IS a final judgment which judgment is be^ 



./ f?tPo^^i«3 ^y L; S. B Sawyer, Esq. and here 
reprinted by permission.] 
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yond the power of congress to annul or set 
aside. . _, . ^. p 

[Cited in Ee Oregon Bulletm Printing & 
Pub. Co., Case No. 10.560.] 

On December 16, 1873, a petition in bank- 
ruptcy was filed in tliis court against O. B. 
Comstoct & Co., -upon wMcli they were ad- 
judged bankrupts on January 9, 1874; which 
adjudication was affirmed in the circuit com-t 
on May 9, thereafter. On January 30, the 
Bank of British Columbia proved a debt 
again? t the estate, of $6,620.28, to which the 
assignee, on June 10, filed ob5eetions. On 
July 81 the bank moved to strike the ob- 
jections from the files, because the court had 
no jui-isdiction to proceed in the case since 
June 22, 1874, for the reason that it appeared 
that less than one-fourth in number and one- 
third in amount of the creditors had joined 
in the petition. Thereupon at the request of 
the parties, the registei- certified the question 
to the judge for decision, with an opinion 
against the motion. 

William A. Effinger, for creditor. 
William Sti-ong, for assignee. 



DBAjDY, District Judge. Section 39 of the 
banki-upt act [of 1867 (14 Stat 536)], as 
amended by section 12 of the act of June 
2'> 1874 [supra], makes it necessary for at 
least one-fourth of the creditors in number 
and one-thii-d in value to join in the petition 
to have their debtor adjudged a bankrupt; 
and provides that this provision "shall ap- 
ply to all cases of compulsory or involuntary 
bankruptcy commenced since December 1, 

1873." 

The petition in this case was not brought 
by such a proportion of the creditors, either 
in number or value. The case having been 
"commenced since December 1," is within 
the mere letter of the act, but I do not think 
it is within the intent or pm-pose of it This 
has been so held by Hopkins, D. J., in Re 
Kaffauf [Case No. 11,525]; by Longyear, D. 
J., in Re Angell [Id. 386]; by Krekel, D. J., 
in Re Rosentiial [Id. 12,082]; by Withey, 
D J, in Re Pickering [Id. 11,120]; and by 
Dillon, C. J., in Re Obear and Re Thomas 
[Id. 10,395]. ^. ^ , 

A petition to have a debtor adjudged a 
banki-upt is to all intents and pm-poses an 
action or suit The dh-ect and immediate 
object of the proceeding is to obtain the 
judgment of the court that the debtor is a 
bankrupt From the filing of the petition 
until the court pronounces upon this question, 
the action is pending. But so soon as judg- 
ment Is given, either that the debtor is a 
bankrupt or not it is no longer pending. 
The action has passed into judgment-not 
interlocutory, t»ut final. True, tiiere may 
foUow long and complicated proceedings in 
the court concerning the settiement and dis- 
tribution of the bankrupt's estate, but these 
are only consequences or incidents of such 
final judgment Upon an execution to en- 
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force an ordinary judgment in an action at 
law to recover money or specific property, 
there may be proceedings against third per- 
sons for the purpose of subjecting money or 
property due from or held by such persons 
to the satisfaction of said judgment 

A decree dissolving the marriage relation 
is a final one, so far as the direct object of 
a suit for divorce is concerned, although the 
court may tha-eupon be authorized and pro- 
ceed to make fm-ther decrees and orders, and 
change and modify the same from time to 
time, concerning the property of the parties 
and the custody and maintenance of their 

children. 

A decree admitting a will to probate is a 
final one so far as the validity of the will is 
concerned, although the court as a conse- 
quence of such decree, may proceed to ad- 
minister and distribute the estate of the tes- 
tator. Admitting that the legislature can 
modify or change the remedy in a particular 
case, even after the commencement of pro- 
ceedings, such modification or change would 
only apply to pending cases. In the cases 
suggested there is no longer a remedy to be 
affected by the legislation. It is functus— 
merged or passed into judgment The rights 
of all parties to the proceeding have thereby 
become determined and vested, beyond the 
reach of legislative caprice or conti-ol. 

So in the case at bar. The petition to have 
Comstoek & Co. adjudged bankrupts was no 
longer pending when the amendment of 1874 
took effect It had served its purpose and the 
adjudication upon it had determined the stat- 
us of the debtors, and authorized the court to 
distribute thehr estate among theii- creditors. 
Even if it were within the power of congi-ess 
to annul all the many adjudications in banlc- 
ruptcy that were had throughout the counti-y 
between December 1, 1873, and June 22, 
1874, upon petitions filed since the former 
date, the act would be such an uni-easonable, 
ai-biti-ai-y, and unjust one that no com-t 
would hold that congress so intended unless 
the intention was expressed in the plainest 
and most explicit language. So long as the 
act was capable of any other consti-uction it 
should' be adopted in preference to one which 
would lead to such monstrous and exti-aor- 
1 dinary results. See In re Obear and In re 

Thomas, supra. ,.,.., ^ 

For these reasons I conclude that the act 
of 1874, requh-ing that in aU cases of invol- 
untary bankruptcy, commenced since Deceln- 
ber 1, a certain proportion of the creditors 
should join in the petition, was not intended 
to apply to the cases determined before its 
passage. As was said in Re Raffauf, supra: 
"Its requirements are satisfied with an appli- 
cation of its provisions to existing cases be- 
fore adjudication, and such, it seems to me, 
is the obvious meaning of the amendment; 
and, also, in Re Angell, supra: "The enact- 
ment in question is given full effect and ir 
my opinion all the effect congress intendec 
it should have, by applying and limiting li 
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to cases still pending, and undisposed of by 
adjudication." 

In Re Joliet I. & S. Co. [Case No. f7,436], 
and in E.e Scammon [Id. 12,430], it was held 
that the act of 1874 appUed to aU cases com- 
menced since December 1, and still pending 
or not adjudicated at the date of its passage; 
and, therefore, that the petitions in such 
cases must be amended so as to show that 
the requisite number and value of creditors 
join in it, before the court can give judg- 
ment In the first case Blodgett, D. J., said: 
•It is manifest, then, that from the time this 
becomes a law no person can be adjudged a 
bankrupt unless the requisite number of cred- 
itors join in the petition, because it must be 
upon their petition: « * « Taking the 
whole scope of the act, it seems to me, that 
in all petitions where adjudication has not 
already been passed, the allegation must 
come from the petitioning creditors, and it 
must be made to appear affirmatively that 
the requisite number do join in the petition;" 
and in the second one: "The evident spMt 
and intent of the amendment is that all cases 
pending, commenced since December 1, shall 
conform to and proceed upon the require- 
ments of the law in the same manner as new 
cases." 

Now, although this precise question was 
not before the court in those eases, yet the 
plain import of the passages quoted is, that 
when the cases had passed into judgment 
they are not pending, and therefore not with- 
in the intention of the act. But if it were 
manifest that it was the intention of con- 
gress that the act should apply to all cases 
commenced since December 1, whether they 
had passed into judgment or not, it is equally 
plain that it is not within its power so to pro- 
vide. The necessai-y effect of such an en- 
actment in this case, would be to annul and 
set aside the judgment determining Com- 
stock & Co. to be bankrupts, and to grant 
them a new ti-ial. This would be the exer- 
cise of judicial power— a power which con- 
gress does not possess. By the constitution 
(article 3, § 1) it is provided: "The judicial 
power of the United States shall be vested 
in one supreme court, and in such inferior 
courts, as the congi-ess may from time to 
time ordain and establish." 

In Wheeling Bridge Case, IS How. [59 XJ. 
S.] 431, air. Justice Nelson says: "But it is 
urged, that the act of congi-ess cannot have 
the effect and operation to annul the judg- 
ment of the court ah*eady rendered, or the 
rights determined thereby in favor of the 
plaintiff. This, as a general proposition, is 
certainly not to be denied, especially as it 
respects adjudication upon the private rights 
of parties. When they have passed into 
judgment the right becomes absolute, and it 
is the duty of the com-t to enforce it" In 
the same case, at page 440, air. Justice Mc- 
Lean says: "The congi-gss and the court 
constitute co-ordinate branches of the gov- 
ernment; their duties are distinct and of a 
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different character. The judicial power can- 
not legislate, nor can the legislative power 
act judicially;" and at page 449 Mi-. Justice 
Greer says: "Congress cannot annul or va- 
cate any decree of this court The assump- 
tion of such a power is without precedent, 
and, as a precedent for the future, it is of 
dangerous example." 

Counsel for the motion has attempted to 
show how this act may be applied to this 
case without annulling the judgment by 
merely staying any further proceeding here- 
in, as upon a stet processus, imtil the peti- 
tion has been amended in conformity with 
it But this implies that the amendment can 
be made, whereas the petitioner may not be' 
able to get the requisite number of persons 
to join in the petition, and in that event the 
judgment is practically annulled, because no 
proceedings can be taken under it or in con- 
sequence of it But if the amendment can 
be made, the debtors must be allowed to con- 
trovert it, or else it is a mere flctiou, which 
may be alleged as a matter of form, to give 
the com-t jm-isdietion. If the amendment 
is controverted, a trial must take place 
on this issue, which may result in a judg- 
ment dismissing the petition, and in that 
case what becomes of the former judgment? 
In effect it is annuUed from the time it is 
considered within the pm'view of the act 
requiring the amendment of the petition. 

That such is the effect of applying the act 
to this class of ease?, it seems to me there 
can be no doubt For instance, on Decem- 
ber 2, 1873, the law of this state being, that 
a party might bring an action against an ab- 
sent debtor and attach his property within 
the state to satisfy any judgment which he 
might obtain thei-ein, upon the service of a 
summons by pubUcation, suppose A. com- 
menced an action in that manner against B.^ 
and obtained judgment before June 22, 18741 
when the legislatm-e changed the law and 
provided that service of a summons should 
not be made by publication except upon con- 
ditions and under cu:cumstances matei-ially 
different and in addition to those requu-ed 
by the old law, and further, that this pro- 
vision should be retroactive and apply to all 
cases commenced since December 1, 1873, 
can it be claimed that this act could be ap- 
plied to the case of A. v. B. without prac- 
tically annulling and setting aside the judg- 
ment therein? Manifestly not The only 
practical solution of the question, is to hold 
that the act of 1874 mei-ely applies to pend- 
mg cases— cases in which the action has not 
been brought to a termination— and that 
cases which have passed into judgment are 
not pending ones, but res adjudicata, and 
therefore beyond the domain of legislation. 



ril^^Hi, The assignee objected to proof of 
debt by the bank, on the ground that the bank 
had never complied with the Oregon statutes 
requiring foreign corporations to appoint an at- 
torney within the state before transacting bnjfd- 
ness ^erein, and the bank moved to strike out 
the objection, and the court held the objection 
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well taken and denied the motion to strike OTifc 

*^tf o?a ?ubsf quent decision denying the right 
of the bank to appear by counsel at an examina- 
tion before the register, see Case No. d,USU.j 
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In re C0:MST0CK et al. 
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n N. B. R. 169; 
News, 126.]^ 

District Court, D. Oregon. Dec. 7, 1874. 

Foreign Cobpokation, Acts op, When Void — 
Estoppel iu Pais. 

1. A statute of Oregon proTides that "a 
foreign corporation before domg business m toe 
state! must duly execute" a power of attorney, 
appointing an agent upon whom all process 
m& be sfryed in "suits against such corporataon 
Bekl, that such a corporation before complying 
with said act, had no power to contract or sue 
£ the state, and that the act was Prohibito^ 
and anything done by the corporation contrary 
to it, was illegal and void. 
rCited in Northwestern Mut. Life Ins. Lo. v. 
%YerholL Case No. 10,338; Same v. EUiott, 
5 Fed 227- Approved in Semple v. Bank 
of British Columbia, Case No. 12,659- ^^s- 
tinguished in Orange Nat. Bank v. Traver, 
7 Fed. 147; Oregonian Ry. Co. v. Oregon 
Hv & Nav. Co., 23 Fed. 237. Uted, m 
fe in Cooper Wufg Co. v. Ferguson, 
US U. S. 733, 5 Sup. Ct. <39.] 
2 The doctrine of estoppel in pais does not 
extend so far as to enable a person or eorpora- 
ta?n to do in effect what is forbidden by law, 
or what they are otherwise incapal)le of doing, 
and therefore a party to a contract with a f or- 
S corporation made in violation of the above 
Stioned act, is not estopped to show its ill^ 
galily for the purpose of preventmg a recovery 

upon it. r -r n -iK 

rCited in Spare v. Home ]Mut. ins. >o., J.o 
^ Fed. m"^ Distinguished ^^O.^o^f'^2S7i 
Co. V. Oregon Ey. & Nav. Co., 23 l^ed. ^6U1 



Objection to proof of debt— On September 
20 1874, the Bank of British Columbia filed 
an' amended proof of debt against the estate 
of C B. Comstock & Co., for the sum of 
§6 620.88. On September 26, the assignee 
filed an objection, to such amended proof to 
the effect that such bank was a foreign cor- 
poration, and had never complied with sec- 
tions 8 and 9 of the act of the state, of Octo- 
ber 24, 1864, requiring a foreign corporation 
before transacting business in this state, to 
appoint an attorney upon whom all process 
necessary to give jurisdiction over such cor- 
porations to the courts of this state, may be 

served. 

Counsel for the bank moves to strike out 
the objection, because: 1. Said objection is 
improperly pleaded with objections "which 
are substantial in character." 2. The as- 
signee is estopped to deny that the bank is a 
forei-m corporation authorized to do busmess 
in this state, for the reason that it appears 
the bankrupts "so dealt and traded with it;" 
and 3. Said Comstock & Co. borrowed the 
money of the bank "which is the subject of 

^ [Reported by L. S. B. S^:^?^'.^^^/^^^^^/ 
reprinted by Permission. 7 C^. Leg. JNews, 
126, contains only a partial report.! 
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this proof" and "thereby did acknowledge 
that the bank was a foreign corporation au- 
thorized under the laws of the state of Ore- 
gon to do business in said state, and there- 
fore the assignee of said Comstock & Co. 
cannot no\7 be heard to deny the same." 

The fii-st point made in support of the mo- 
tion was not argued. 

DFor denial of a prior motion to strike out 
objections by the assignee to the proof of 
debt, see Case No. 3,077, next precedmg.J 

William H. Effinger, for the creditor, cited 
2 N B. B. 131 Dta re BouteUe, Case No. 1,705;] 

2 Pars. Cont 798. 799, note; 19 N. Y. 484; 

3 Sandf- 170; 13 Am. Law Reg. (N. S.) 610 
[Union Mut Life Ins. Co. v. McMillen, 24 
Ohio, 67]; 14 Ind. 90. 

William Strong, for the assignee, cited 
[Bank of Augusta v. Earle] 13 Pet [38 U. S.] 
58S; [Paul v. Vh'ginial 8 WaU. [75 U. S.] 180; 
2 Paine, 516; [Warren Manuf'g Co. v. Etna, 
Case No. 17,206]; 8 Wend. 480; 11 Ohio St 
191; Potter, Dwar. St 222; Herm. Estop. §§ 
540, 571. 

DEADY, District Judge. On the argument 
it was admitted by counsel for the assignee, 
that he stood in the same relation to the 
matter as the bankrupts, and could not be 
heard to make this objection unless they 
could. Without expressing an opinion upon 
this proposition, it is assumed for the pur- 
poses of this ease that such is the law. 

It was also admitted that the bank is a 
foreign corporation, empowered by its char- 
ter to loan money and coUeet the same with- 
in this state, so far as the laws thereof per- 
mit. . ,. 

Two questions appear to arise in the case. 
1 Does the Oregon statute prohibit the 
transaction of business therein by a foreign 
corporation until its requirements are com- 
plied with? 2. Is the assignee estopped to 
show a want of compUance by the bank with 
the statute because the baiikrupts were par- 
ties to the traasaction alle^d to have been 
done in violation of it? 

The existence of the foreign corporation 
styled the Bank of British Columbia, is ad- 
mitted by the assignee. But it is denied 
that such corporation has the power to trans- 
act business in this state, except by its eon- 
sent and tiien only upon the terms of such 
consent; and 'it is claimed that a transac- 
tion in violation of such terms is Ulegal and 
void for want of power in the corporation. 

A foreign corporation has no existence be- 
yond tiie limits of the sovereignty which 
created it As was said in Bank of Au- 
SSTt. Earle, 13 Pet [38 U. S.] 538: "It 
exists only in contemplation of law, and by 
force of the law; and where that hiw ceases 
to operate, and is no longer obligatory, the 
corporation can have no existence. It must 
dwell in the place ^of its creation, and can- 
not migrate to another sovereignty." 
Yet by the comity of nations the existence 
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of a foreign corporation will be recognized 
in otlier countries, and if not prejudicial to 
their interests or repugnant to tlieir policy- 
it will be permitted to transact business 
therein. In Story's Conflict of Laws (sec- 
tion 38), it is said: *'In the silence of any 
positive rule, affii-ming or denying or re- 
straining the operation of foreign laws, 
courts of justice presume the tacit adoption 
of them by their own government, imless 
they are repugnant to its policy or prejudi- 
cial to its interests." 

The doctrine is thus stated by Mr. Justice 
Field in Paul v. Virginia, 8 WaU. [75 U. SJ 
181: "The corporation being the mere crea- 
ture of local law, can have no legal ex- 
istence beyond the limits of the sovereignty 
where created. As said by this court in 
Bant of Augusta v. Earle, 'it must dwell in 
the place of its creation and cannot migrate 
to another sovereignty.' The recognition of 
its existence even by other states, and the 
enforcement of its contracts made therein 
depend pm'ely upon the comily of those 
states— a comity which is never extended 
where the existence of the corporation or 
the exercise of its powers are prejudicial to 
their interests or repugnant to their policy. 
Having no absolute right of recognition in 
other states, but depending for such recog- 
nition and the enforcement of its contracts 
upon their assent, it follows, as a matter 
of com*se, that such assent may be granted 
upon such terms and conditions as those 
states may think proper to impose. They 
may exclude the foreign corporation entire- 
ly; they may restrict its business to particu- 
lar localities, or they may exact such secu- 
rity for the performance of its contracts 
with their citizens as in their judgment will 
best promote tlie public interest The whole 
matter rests in their discretion." See, also, 
Lafayette InS. Co. v. French, 18 How. [59 
IT. S.] 407; Ducat v. City of Chicago, 10 
Wan. [77 U. S.] 410. 

The banlc then has no power to make a 
contract withfii this state, without its per- 
mission or assent. If the state is silent on 
The subject, by the comity of nations, its 
permission is presumed, unless it would be 
contrary to its policy or interest. But the 
state has spoken on the subject and given its 
consent to the transaction of business within 
its jmrisdiction by the bank, not absolutely, 
but upon a condition or a limitation. This 
condition or limitation is found In the first 
clause of section 8 of the act aforesaid, which 
provides that "a foreign corporation before 
transacting business in the state, must duly 
execute and acknowledge a power of attor- 
ney and cause the same to be recorded in 
the county clerk's office of each county where 
It has a resident agent." 

The state having this right to permit the 
bank to do business within its limits or not, 
with or without terms, has seen proper, for 
the security of its citizens, to reauire the 
execution and record of this power of attor- 



ney before the transaction of such business. 
The purpose of this requirement as disclosed 
in section 9 of the act, is to thereby secure 
the appointment of an attorney authorized 
to receive service of process for the bank, 
so as to enable the citizens or inhabitants of 
Oregon who may do business here with it, 
to sue it in the courts of the state, and there- 
by avoid the delay and expense, which 
would often be tantamount to a denial of 
justice, of f oUowIng it into the courts of the 
foreign jurisdiction where it was created. 

It follows, of course, from these premises, 
that the bank had no power to contract in 
the state until rt had complied with the 
terms upon which the permission to do busi- 
ness was granted. It was required to per- 
form the condition before it transacted busi- 
ness.' From the passage of the act of 1864, 
supra, the assent of the state which was im- 
plied by the comity of nations was expressly 
qualified, so as to be in effect as follows: 
"The Bank of British Columbia is permitted 
to transact business in this state, but before 
doing so it must execute and record a power 
of attorney," etc. 

Whilst it is manifest to the most ordinary 
observation that it -was the intention of the 
legislature to permit the transaction of busi- 
ness in this state by a foreign corporation 
only upon the terms provided in the act, yet 
as it contains no provision imposing a spe- 
cific penalty for neglect to appoint an attor- 
ney as required, or authorizhig a proceeding 
by the state against such corporation for il- 
legal exercise of corporate powers therein, 
unless the appointment of an attorney is 
held to be a condition precedent to its right 
to do business in the state, the act is nuga- 
tory. 

But it is said that this statute is du:ectory, 
and therefore the acts of the foreign corpo- 
ration done in disregard of it are not illegal 
and void. It is the duty of a com*t to give 
effect to the intention of the legislature as 
far as practicable, and such Intention should 
be ascertained from the words used in hie 
statute and the subject matter to which It 
lelates. The words of this act are certain- 
ly mandatory in form. Before transacting 
any bushiess the corporation must appoint 
an attorney. Language could not make it 
plainer. The purpose of the act is appar- 
ent As has been said, it is to secure the 
people of the state the right to sue the for- 
eign corporation in the courts of the state; 
but unless the attorney is appointed before 
the business is transacted it will not be at- 
tained. In Rex V. Loxdale, 1 Burrows, 447, 
Lord Mansfield laid down the rule that 
whether a statute Is mandatory or not, de- 
pends upon whether the thing directed to be 
done is the essence of the thing required. 
Now the appomtment of an attorney is the 
very essence of the thing required in this 
case. In fact, nothing else is required, and 
without this the statute would be utterly in- 
operative. 
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This act, being mandatory, is therefore a 
prohibition against the transaction of busi- 
ness by the bank in this state -without first 
complying with its terms, and as a neces- 
sary consequence all acts done in violation 
of it are illegal and void. The legal effect 
of the act is the same as if it read: It shall 
be unlawful for any foreign corporation to 
transact business in this state before ap- 
pointing an attorney, etc. 

In Springfield Bank v. Merrick, 14 Mass. 
324, it was held that when a statute prohib- 
ited banking corporations of that state from 
receiving or negotiating the bills of banks 
not so incorporated, a promissory note pay- 
able in such bills to a banking corporation 
of Massachusetts was void and no action 
<;ould be maintained upon it by the payee. 

In Russell V. De Grand, 15 Mass; 37, it 
was held that a promissory note given for 
the premium on a policy of insurance on a 
vessel bound on a voyage prohibited by the 
laws of the United States, was void. 

In Wheeler v. Russell, 17 Mass. 280, it was 
held that a promissory note given in pay- 
ment for shingles sold contrary to a statute 
requiring them to be surveyed before offered 
for sale was void. Da deliveruig the opin- 
ion of the court, the chief justice said: "No 
principle of law is better settled than that 
no action will lie upon a contract made in 
violation of a statute or of a principle of 
the common law." 

In White V. Franklin Bank, 22 Pick. 181, 
it was held, that when upon the making of 
a deposit in a bank the depositor received a 
certificate in which it was stated that tOie 
money was to remain on deposit for a cer- 
tain time, and a statute provided that no 
bank should make or issue any certificate or 
contract for the payment of money at a fu- 
ture day certain, such certificate was issued 
in violation of such statute and as against 
the bank illegal and void. 

In Belding v. Pitkin, 2 Gaines, 149, Thomp- 
son, J., said, "It is a first principle, and not 
fo be touched, that a contract, in order to be 
binding, must be lawful." In Shiffner v. 
Oordon, 12 East, 304, Lord EUenborough 
laid, it down as a settled rule, "that when 
a contract which is illegal, remains to be 
executed, the com-t will not assist either par- 
ty, in an action to recover for the non-exe- 
cution of it." 

In Bank of U. S. v. Owens, 2 Pet [27 U. 
S.] 538, the court held' that a contract con- 
trary to a clause in the act incorporating the 
bank, which forbid it to take a greater in- 
terest than six per cent, but did not declare 
such contract void, was nevertheless illegal 
and void. In answer to the question, 
"whether such contracts are void in law, up- 
on general principles," the court say: "The 
answer would seem to be plain and obvious, 
that no court of justice can, in its nature, be 
made the handmaid of iniquity. Courts are 
instituted to carry into effect the laws of a 
country; how can they, then, become auxil- 
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iary to the consummations of violation of 

law?" 

In Harris v. Runnels, 12 How. [53 tJ. S.] 
83, Mr. Justice Wayne says: "The object of 
all law is to repress vice and to promote 
the general welfare of society; and it does 
not give its assistance to a person to enforce 
a demand, originating in his breach or vio- 
lation of its principles and enactments. 
Contracts in violation of statutes are void; 
and they are so, whether the consideration 
to be performed, or the act to be done, be a 
violation of the statute." And again (page 
84), he says: "When the statute is silent, 
and contains nothing from which the con- 
trary can be properly inferred, a contract in 
contravention of it is void." Now, this stat- 
ute is manifestly made "to promote the gen- 
eral welfare" of the people of this state. It 
is silent as to the consequences of its viola- 
tion, and therefore the general rule applies 
—"a contract in contravention of it is void." 
The following cases arose under statutes 
similar in purpose to the act of this state, and 
they aU hold that a contract in contravention 
of the statute is illegal and void, unless the 
contrary is provided. 

In Williams v. Cheney, 3 Gray, 222, it was 
held that a promissory note given for the 
premium of insurance to a foreign insm*ance 
company which had not eomphed with the 
statutes of Massachusetts upon that subject 
was void in the hands of the company. In 
Jones V. Smith, Id. 501, in a like case, it was 
said by the court, Metcalf, J.: "It was essen- 
tial to the validily of the contract of insur- 
ance, which was the consideration of this 
note, that the insm:ance company should pre- 
viously have complied with the provisions of 
the statutes of the commonwealth." This 
ruling was followed in Roche v. Ladd, 1 Al- 
len, 441, in which, according to the syllabus 
of the ease, the court. Hoar, J., held that "a 
note given for the premium upon a policy of 
insurance issued in violation of Stat. 1856, c. 
252, concerning insurance companies, is in- 
valid." In National Ins. 6i. v. Pursell, 10 
Aileu, 232, it was held by the court. Hoar, J., 
that a contract of insurance with a foreign 
company in -violation of the following en- 
actment: "Every foreign insurance company 
before doing business in this state shall, in 
writing, appoint a citizen thereof, resident 
therein, a general agent, upon whom all law- 
ful processes against the company may be 
served," was void. This statute is substan- 
tially the same as the Oregon act. 

In Rising Sun Ins. Go. v. Slaughter, 20 Ind. 
520, it was held that a contract of insm^ance 
made with a foreign insurance company, con- 
trary to the statute of Indiana, was void. 

In Cincinnati Mut Health Assur. Co. v. 
Rosenthal, 55 lU. 90, it was hold that a con- 
tract of insinrance with a foreign company 
made in violation of the law of Illinois was 
void. The statute in that case provided that 
it should not be lawful for foreign insurance 
companies to do business in that state, with- 
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out first procuring a certificate of authority 
from the auditor of the state. In the course 
of the opinion, the court (page 91), say: 
"When the legislature prohibits an act or 
declares that it shall he unlawful to perform 
it, every rule of interpretation must say that 
the legislature intended to interpose its pow- 
er to prevent the act, and, as one of the 
means of its prevention, that the coui'ts shall 
hold it void. This is as manifest as if the 
statute had declared that it should he void. 
To hold otherwise, would be to give the per- 
son or corporation, or individual, the same 
rights in enforcing prohibited contracts, as 
the good citizen who respects and conforms 
to the law. To permit such contracts to be 
enforced, if not offering a premium to violate 
a law, it certainly withdraws a large portion 
of the fear that deters men from defying the 
law. To do so, places the person who vio- 
lates the law on an equal footing with those 
who strictly ob^serve its requirements. That 
this contract is absolutely void as to appel- 
lee, we entertain no doubt." 

In this case, on behalf of the Insurance 
company, it was contended that as the act 
imposed a penalty upon the agent for doing 
business contrary to it, it thereby appeared 
that the legislature did not intend to make 
the contract void. After disposing of this 
objection, the coturt (page 92) say: "Had no 
penalty been provided, no one would have, 
for a moment, hesitated to say that the note 
was, under this law, utterly void." In the 
Oregon act there is no penalty, nothing but 
the unqualified command or prohibition, 
which has universally been held to render In- 
valid all acts done contrary to it. 

In Aetna Ins. Co. v. Harvey, 11 Wis, 395, 
it was held that no action could be main- 
tained by a foreign tosm-ance company upon 
a note given for a premium of insurance, 
where the company had neglected to comply 
with the statute of Wisconsin, which provid- 
ed that it should not be lawful for any such 
company to transact business in the state 
without first having filed a statement of ita 
affairs and condition with the secretary of 
state. In the course of the opinion the court 
(page 390) say: "The sole question therefore 
presented in the case is as to the effect of 
such non-compliance upon the contract, and 
the note sued on. It was claimed for the 
plaintiff in error, that inasmuch as the stat- 
ute does not say that any policy issued or 
note taken in violation of its provisions should 
be void, that therefore they should not be so 
held. And that the only effect of the law 
would be to render the agent liable to prose- 
cution for violating it or to an action for 
damages. But we do not see how this posi- 
tion can be sustained in view of the weU- 
established rule of law that a contract made 
in violation of a statute is void, and that 
courts will never lend aid to its enforcement" 

Upon these authorities, as well as upon the 
plain reason of the matter, I think there can 
be no doubt but that the Oregon act prohib- 



ited the making of the contract by the bank, 
which is here sought to be enforced, and 
therefore, as against it, it is illegal— unlawful 
—against law— and void. Is the assignee es- 
topped to show the invalidity of this contract 
becaoise the bankrupts were parties to the 
transaction? I do not think the authorities 
cited by counsel for the bank upon this ques- 
tion are in point. They are Methodist Epis- 
copal TJnion Ohm-ch v. Pickett, 19 N. T. 
4S4, and Palmer v. Lawrence, 3 Sandf. 170. 
In the latter case the court say: "That a de- 
fendant who has contracted with a corpora- 
tion de facto, is never permitted to allege any 
defect in its organization, as affecting its 
capacity to conti-act or sue; but that all such 
objections, if valid, are only available on be- 
half of the sovereign power of the state." 
In the former one the rule is stated thusi 
"The rule established by law as well as rea- 
son is, that parties recognizing the existence 
of corporations by dealing with them, have 
no right to object to any iiTegularity in their 
organization or any subsequent abuse of their 
powers, not connected with such dealing. As 
long as these are overlooked or tolerated by 
the state, it is not for individuals to caU them 
in question." » 

In this case it is admitted that the bank 
is a corporation, but a foreign one. No de- 
fect or in*egularity in its organization is 
sought to be alleged or any subsequent abuse 
of its powers. But on the other hand, it is 
alleged and shown: 1. That as to this trans- 
action it was not a corporation at all— not 
even a corporation de facto, and was there- 
fore utterly without power to contract with 
Oomstoek & Co. 2. That if it was a corpora- 
tion existing by the comity of nations, in 
this state, it was by the state expressly pro- 
hibited from making this contract when and 
as it did, and therefore the same is illegal 
and void. 

This foreign corporation having no power 
to do business in this state, except by the 
consent of the state, and consent having 
been given upon a condition precedent, which 
was never performed, the power to make 
this contract was never in the corporation. 
So far as it was concerned the act was ultra 
vires. 

The doctrine of estoppel in pais has never 
been carried so far as to prevent a party 
from showing that a corporation, even if it 
be one de jure, had not the power to do a 
particular -fliing, or that it was done in vio- 
lation of a statute. When, in a given case, 
it appears there is a corporation de facto 
acting under a law which gives power to 
do the act in question, the party dealing 
with such a corporation so as to recognize 
its existence, is therefore estopped from al- 
leging any irregularities in its organization 
with a view of showing that such act is 
illegal. But where the objection is a want 
of power in the corporation, and not a defect 
in its organization, the case is different. 
For instance, a corporation formed under the 
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laws of Oregon for tlie purpose of navigat- 
ing tlie Wallamet riyer would liave no pow- 
er to engage in tlie manufacture of shoes, 
and if it did so its acts would be illegal. 
No one would be estopped to allege the fact 
whenever it became material. To do so 
would only be to deny its existence as a cor- 
poration to manufacture shoes, and as to 
this it would be neither a corporation de 
facto nor de jure. Again, if such a corpora- 
tion was forbidden by statute to carry In- 
dians on its boats, it could not make or en- 
force a contract for that purpose, and no 
one would be estopped from alleging the 
fact in bar of an action by the corporation 
for the passage money,' 

In Russell v. De Grand, supra, the voyage 
upon which the vessel was insured being an 
illegal one, the defendant, though a party to 
the agreement, was permitted to show its 
illegality to defeat a recovery upon it. So in 
the cases above cited, arising under the laws 
of Massachusetts, Indiana, Illinois and Wis- 
consin, concerning foreign insm-ance compa- 
nies doing business in those states, the de- 
fendants, although paii;ies to the transac- 
tions, were allowed to show that they were 
contrary to law and voi^ The reason of the 
rule is apparent and satisfactory. The main- 
tenance of the public policy of a state, as 
manif^ted by its legislation, is of much 
more importance than the real or pmrposed 
equities of the parties to an illegal ti-ansae- 
tion, and therefore they are not estopped 
to show such illegality for the pm-pose of 
preventing the enforcement of a contract in 
opposition to such policy. Otherwise the pub- 
lic law and policy would be at the mercy Of 
individual inter-est and caprice. 

In 2 Pars. Cont (5th Ed.) 799, it is said: 
"It must be obvious, however, that the doc- 
trine of estoppel can go no further than to 
preclude a party from denying that he has 
done that which he has power to do;" and 
with like reason the converse of this propo- 
sition must be true— a party is not thereby 
precluded from denying that another has 
made a contract which he had no power to 
make or was prohibited from making, al- 
though he may have been, a party to such 
illegal contract. In note W to the text of 
Pars, on Cont, supra, it is said: "A corpora- 
tion may show its incapacity for a certain 
contract or course of action." "There cannot 
be an estoppel to show a violation of a stat- 
ute, even to the prejudice of an innocent 
party." Steadman v. Duhamel, 1 C. B. 8SS. 
"Legal incapacity cannot be removed by 
fraudulent representation, nor can there be 
an estoppel involved in the act to which the 
incapacity relates, that can take away that 
incapacity." Keen v. Coleman, 39 Pa. St. 
299. 

In Lowell V. Daniels, 2 Gray, 161, it was 
held that a married woman was not estopped 
to show that her deed, which upon its face 
appeared to have been made when she was 
feme sole was in fact made when she was 



covert and therefore void. In the course of 
the opinion, Thomas, J. (page 169), says: 
"This doctrine of estoppel in pais would 
seem to be stated broadly enough, when it is 
said that such estoppel is as effectual as the 
deed of the party. To say that one may, by 
acts in the country, by admission, by con- 
cealment or by silence, in effect do what 
could not be done by deed, would be prac- 
tically to dispense with all the limitations 
the law has imposed upon the capacity of in- 
fants or married women to alienate their 
estates." To the same effect, in the case of 
an infant, is Brown v. McOune, 5 Sandf . 224. 
In the same way, to allow this corporation, 
by means of an alleged estoppel, which 
grows out of the very act prohibited, to in- 
directly do an act for which it had neither 
capacity nor right, would be practically to- 
dispense with the limitation which the state 
has imposed upon its power of doing busi- 
ness therein. 

On this occasion I do not wish to be under- 
stood as expressing any opinion npon the 
Question whether this contract or transaction- 
is void as against the assignee, or whether, 
in this respect, it comes within the rule laid 
down by Comyns, and cited with approba- 
tion in White v. Franklin Bank, supra, which 
allows an action in disaffirmance of an ille- 
gal contract for the pui*pose of preventing 
"the defendant from, retaining the benefit 
which he derived" therefrom. 

The objection to the proof of debt is well 
taken, and the motion to strike out is de- 
nied with costs. I also suggest that this- 
question ought to have been made by demur- 
rer to the objection. 

[NOTE. For a subsequent decision denying 
the right of the bank to appear by counsel at 
an examination before the register, see Case No. 
3,0S0.] 



Case 'No. 3,079. 

In re COMSTOOK et al. 

[3 Sawy. 320;^ 12 N. B. E. 110.] 

District Court, D. Oregon. April 6, 1875. 

Pdeohasb and Sale of Wheat — Settlement 
BETWEEN Debtob ASJi Creditok— Peefekence. 

1. Where L. & G., of Portiand, Oregon, sold 
wheat to M. & H., of San Francisco, to be de- 
livered on shipboard, at Portland, at Sl.So per 
cental, and then made a contract with C. & Co.» 
wheat buyers, to purchase said wheat on joint 
account, each party to furnish one-half of the 
money necessary to make the purchase, and 
to receive one-half of the profits, if any: Heldf 
that the joint venture and the interest of G, 
& Co. in the wheat ended with the delivery of 
the same on shipboard, and that thereafter the 
wheat belonged to M. & H., subject to the pow- 
er of L. & G. as sellers of the same, to exer- 
cise the right of stoppage in transitu, and that 
when, upon the failure of M. «& H., said L. & 
G. exercised said right and took said wheat in- 
to their own possession, it was for their own 
beneiit as sellers of the same, and not that of 
0. & Co., who were not the sellers of the wheat 

^ [Reported by L. S. B. Sawyer, Esq., and her^ 
reprinted by permission.] - 
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to '^L & H., and had no power over it or in- 
terest in it. 

2. A mere accounting or settlement between 
an insolvent debtor and creditor, not followed 
by any actual change or transfer of property, 
rijirhts or credits, to the prejudice of other cred- 
itors, is not contrary to the bankrupt act [of 
1S67 (14 Stat 517)], but the assignee of such 
debtor is not bound by such settlement, but 
may show that it is erroneous or fraudulent. 

3. A preference will not bar the proof of a 
debt, unless it was given and received by the 
parties to such debt, and therefore where a 
creditor received a preference from the firm of 
A., B. & C, he is not barred from proving 
another debt against the firm of B. & G. 

In bankruptcy. Objections to proof of debt. 

William Strong, for assignee- 
John, TV. Wballey and M. W. Pechheimer, 
for creditor. 

DEADY, District Judge. On December 16, 

1873, a petition ia bankruptcy was filed in 
this court against 0. B. Comstoek & Co., on 
which they were adjudged bankrupts on Jan- 
uary 23, 1S74. Laidlaw & Gate proved a 
debt against the bankrupts of $24,406.30, gold 
coir., with interest from November 25, 1873, 
for money paid said Comstoek & Co., on a 
contract to deliver said Laidlaw & Gate 
10,000 quarters of wheat. Pi*ior to June 10, 

1874, a dividend of forty-three per cent was 
declared but not paid upon this claim, be- 
cause on that day the assignee of the estate 
filed objections thereto, to the effect that on 
December 2, 1873, Comstoek & Co. being in- 
solvent and indebted to Laidlaw & Gate in 
the sum of $43,809.66, with interest, to give 
them a preference, and in fraud of the act, 
delivered to said Laidlaw & Gate, in part 
payment of said indebtedness, 9,268.96 cen- 
tals of wheat, worth about $19,403.30; and 
that said Laidlaw & Gate, at the time of said 
delivery, had reasonable eause to believe that 
Comstoek & Co. were insolvent The an- 
swer of Laidlaw & Gate denies the allega- 
tions of the objections, and avers that these 
9,286.98 centals of wheat were delivered to 
Laidlaw & Gate by Comstoek & Co. between 
Korember 1 and 13, 1873, upon a contract 
made on August 29, 1873; and that between 
November 6 and 10, 1873, Laidlaw & Gate 
advanced Comstoek & Co. $31,000, upon a 
contract to purchase and deliver 10,000 quar- 
ters of wheat, which Comstoek «& Co. wholly 
failed to perform. 

After hearing the evidence and arguments 
of the parties, the register, Mr. H. H. North- 
up, on March 6, 1875, found the facts as fol- 
lows: "On the twenty-ninth day of August, 
1873, Laidlaw & Gate entered into a contract 
in writing with- C. B. Comstoek and Co. to 
pm-chase on joint account a cargo of from 
4,000 to 5,000 quarters of wheat, the same 
being ah.'eady sold by Laidlaw & Gate at 
$1.85 per cental, to whom the wheat piu:- 
chased by Comstoek & Co. was to be deliv- 
ered, the net profit to be equally divided." 
About the twelfth of Septemlser, 1873, a ver- 
bal contract was entered into between Laid- 



law & Gate and Comstoek & Co., or "rather- 
an arrangement," by which Laidlaw & Gate- 
sold to the fii*m of Makin & Hubbak 10,000 - 
quai'ters of wheat at $2.15 per cental. On. 
this contract no money was paid. On the- 
thhrtieth of October, 1873, Laidlaw & Gate- 
requested and authorized in writing Com- 
stoek & Co. to purchase on their account 
50,000 bushels of wheat at $1.80 per cental. 
The price was afterwards advanced to $1.90 • 
per cental, Comstoek reporting that he could, 
not purchase at $1.80. 

On this contract of October 30, 1873, there- 
was advanced by Laidlaw & Gate to Com- 
stoek & Co., 6n the sixth of November, 1873, . 
$6,000, and on the tenth of November, 1873, 
$25,000, Comstoek reporting that he had pur- 
chased, and held in warehouse ready for de- 
livery, wheat to the amoimt of over that sum:. 
in value. Between the thii'd and twelfth of" 
November, 1873, Comstoek & Co. delivered' 
on boai'd the Fifeshire and Santa Rosa, two • 
vessels then lying in the "Wallamet at Port- 
land, 9,268.96 centals of whfeat, the delivery 
being noted in a book kept hy Laidlaw & 
Gate, called "Cargo Book," and credit for sa- 
much wheat delivered, given to Comstoek &. 
Co., although no price was carried out The- 
agent to receive this wheat on board these - 
vessels was one P. Cherry, who kept the book 
above named, an employee of Laidlaw & 
Gate, although his salary was charged to the- 
"joint adventure," and thus one-half of it wa&- 
paid by Comstoek & Co. 

On November 7, 1873, Laidlaw & Gate- 
drew on Llakin & Hubbak, the San JFrancisca- 
firm to which the wheat was to be shipped^ 
for $16,132.74, the value of 8,631.98 centals or 
wheat at $1.85 per cental and $42.59 interest 
Tliis draft was dishonored and protested at'. 
San Francisco, on the thirteenth of Novem- 
ber, 1873, and Laidlaw & Gate immediately 
advised thereof. At this time Comstoek &-- 
Co. held a large quantity of wheat, "for,"" 
Comstoek says, "the failure of Makin & Hub- 
bak left me with a large amoimt of wheat - 
on hand:" Immediately on receipt of intelli-- 
gence of the faUure of Makin & Hubbak,. 
Laidlaw & Gate exercised, tiie right of stop- 
page in transitu over the 9,268.96 centals of " 
wheat loaded on the Fifeshu-e and Santa 
Rosa, and, under instructions, handed over- 
the charter parties of these vessels to Henry 
Hewett & Co., of Poi-tland, agreeing with, 
said Hewett & Co. to take an equal quantity 
of wheat in warehouse for that placed on^ 
board those vessels; which agreement was- 
consummated. 

Some time after the thirteenth of Novem- ■ 
ber, 1873, or perhaps on that veiy day, a con- 
troversy arose between Laidlaw & Gate and ' 
Comstoek & Co. about this 9,268.96 centals of ' 
wheat; not in regard to its delivery nor re- 
specting the title (for both parties seem to-- 
have treated the delivery to Laidlaw & Gate- 
as binding on Comstoek & Co., and vesting 
the title in Laidlaw & Gate), but as to the- 
contract or contracts on which this wheat- 
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was delivered. Laidlaw & Gate claimed that 
it was all on the contract of August 29, 1873, 
at $1.85 pa- cental. Comstock admitted that 
about three-fourths of it was delivered on the 
contract of August 29, 1873, which filled and 
completed that contract, but claimed that the 
remaining one-fom'th was on the verbal con- 
tract of September 12, at $2.15 per cental. 
This was denied by Laidlaw & Gate, who in- 
sisted that the verbal contract of September 
13 was void, no money ever having been paid 
on it and that if any wheat was delivered 
after filling the contract of August 29, 1873, 
-it was delivered on the contract or request of 
October 30, 1873, at $1.90 per cental. 

This controversy continued until November 
25, 1873, Comstock & Co. refusing to deliver 
any more wheat until the matter was set- 
tled and claiming damages by reason of large 
lots of wheat purchased for the verbal con- 
tract of September 12, for which he had paid 
more than $].90 per cental. On November 
25, 1873, a settlement was made and all prior 
contracts merged in the contract of that date. 
<On the second of December, 1873, a credit 
appears on the books of Laidlaw & Gate to 
.Comstock & Co., for the 9,268.96 centals of 
wheat. 

The real point to be decided, in my judg- 
ment, is, when did the title to the wheat in 
-question vest in Laidlaw & Gate. From the 
evidence I find that on the second of Decem- 
ber, 1873, and for some days prior thereto, 
Laidlaw & Gate had reasonable cause to be- 
lieve that Comstock & Co. were insolvent, 
and if the title remained in Comstock & Co. 
until the entry on Laidlaw & Gate's ledger, 
a preference was taken under the bankrupt 
^ct. I further find that on the twelfth day 
•of November, 1873, the last day on which 
wheat was delivered, Laidlaw & Gate did not 
have reasonable cause to believe that Com- 
stock & Co. were insolvent, and that if the 
title then passed to Laidlaw & Gate, no pref- 
erence was taken under the bankrupt act. 
Laidlaw testifies that after the wheat was 
delivered on shipboard, Comstock & Co. had 
no further control over it. This is not con- 
troverted or denied, although Comstock was 
put on the stand. Laidlaw & Gate also on 
the thirteenth of November, 1873, exercised 
tibie right of stoppage in transitu over this 
wheat without any question by Comstock 
.& Co., and more than that, disposed of it 
without any objection. 

The controversy seems to have been as to 
which contract the wheat was delivered un- 
der, and further than that as to the amount 
of damages that Laidlaw & Gate should al- 
low Comstock for other wheat that he then 
held. It is a recognized principle that the 
sale is not complete while anything remains 
to be done to determine its quantity if the 
price depends on this, unless this is to be 
done by the buyer. I think the wheat de- 
livered was treated by both parties as belong- 
ing to Laidlaw & Gate, and the fact that 
< credit was not entered in the books of Laid- 



law & Gate until December 2, 1873, is not 
material. Oredit for so much wheat was 
given in the "Cargo Book" at the time of 
delivery, and the amount of credit, it seems 
to me, is not material, particularly as neither 
party then knew the amount of credit to be 
given, and by the course of business this 
could not be determined until sometime 
after. The register ruled that the proof of 
debt should stand as made, and the question 
was certified here for decision. 

In the comrse of the inquiry before the reg- 
ister, all the dealings between Laidlaw & 
Gate and Comstock & Co., prior to August 
29, 1873, consisting of contracts to purchase 
and deliver wheat to load particular vessels, 
were examined, and a great mass of testi- 
mony introduced which has no special bear- 
ing on the controversy. It being shown by 
the evidence, and practically admitted, that 
up to the delivery of this 9,268.96 centals of 
wheat on the Fifeshire and Santa Rosa, to 
wit: November 12, 1873, Laidlaw & Gate 
had not reasonable or any cause to believe 
that Comstock & Co. were insolvent, it fol- 
lows that if the property in the wheat vest- 
ed in them at the time of such delivery, no 
preference was thereby given or received. 

Comstock & Co. were engaged in purchas- 
ing wheat throughout the country for deliv- 
ery to third persons for shipment abroad. 
Laidlaw & Gate having, this contract with 
Makin & Hubbak, of San Francisco, to de- 
liver them 4,000 or 5,000 quarters of wheat 
in September and October, employed Com- 
stock & Co., as they had done in other like 
instances, to purchase the wheat and deliver 
it on shipboard for them. Instead of agree- 
ing to pay them a certain commission for 
their services, it was arranged that Com- 
stock & Co. should have a share of the prof- 
its, if any, made by Laidlaw & Gate on the 
ventmre, and that they should also advance 
one-half of the money necessary to fulfill the 
contract. This being so, the transaction was 
a joint venture, commencing with the pur- 
chase of the wheat and ending with the de- 
livery of it on the vessels at Portland. After 
the delivery on board, Comstock & Co. had 
no interest in the property, and so they seem 
to have understood the matter. 

By the contract of August 29, Comstock & 
Co. did not become parties to the prior con- 
tract between Laidlaw & Gate and Makin 
& Hubbak, by which the former sold and 
were to deliver to the latter 4,000 to 5,000 
quarters of wheat as above stated, at $1.85 
per cental. Between Comstock & Co. and 
Maliin & Hubbak, there was no privity or 
relation. If Laidlaw & Gate made a profit 
on the transaction with Makin & Hubbak, 
Comstock & Co. were entitled to half of it 
and Laidlaw & Gate were liable to them for 
such share of the profits hrrespective of the 
failure of Makin & Hubbak to meet their en- 
gagements with Laidlaw & Gate. As the 
owners of the property, Laidlaw & Gate ex- 
ercised the right of stoppage in transitu up- 
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•on tlie failure of Maliin & Hubbak, and dis- 
posed of the wheat to Hewett & Co., as they 
Jiad a right to. But for this the property would 
have long since figured in the assets of 
Makln & Hubbak. 

The facts being found as stated, the fail- 
ure to enter the yalue of the wheat in the 
ledger of Laidlaw & Gate at the time of de- 
livery is immaterial. An entry in the books 
■of a party, or the absence of it, may be evi- 
dence against him of more or less weight, 
■owing to the circumstances, but is not con- 
clusive. In this case the receipt of the wheat 
by Laidlaw & Gate from Comstock & Go. ap- 
pears to have been regularly and duly en- 
tered in the cargo book of Laidlaw & Gate 
by their agent and employee, P. Cherry. 
Comstock & Go. were duly credited in the 
ledger with the amount of the wheat, but 
the value of it could not be entered until the 
cost on board was ascertained or agreed up- 
on. By the terms of the agreement between 
Laidlaw & Gate and Comstock & Co., the 
latter were to be a-edited with the wheat 
at the cost and charges on board, not ex- 
ceeding the price at which it was sold to 
iXakin & Hubbak. Owing to the disagree- 
ment between Laidlaw & Gate and Com- 
stock & Co. as to what contract 636.98 cen- 
tals of the wheat delivered on the Fifeshire 
and Santa Rosa was to be accounted for— 
whethra: that of August 29, at $1.85 per cental, 
or that of September 12, at $2.15 per cental, 
or the order of October 30, at $1.90 per cental 
—and the claim by Comstock & Go. for dam- 
ages on account of wheat purchased at a 
high figure on a falling market under the 
contract of September 12 and not received' 
by Laidlaw & Gate, there was a delay in 
ascertaining the value of this wheat and the 
amount with which Gomstock & Co. were to 
be credited on account of it. Finally, on 
November 25, the parties had an accounting 
and settlement, Comstock & Co. having the 
advantage of being Laidlaw & Gate's debtors 
for $31,000 advanced to them, seem to have 
dictated the terms of the settlement, by 
which they were allowed the full price they 
had paid for all wheat delivered up to that 
time. The sum due upon the wheat to Com- 
stock & Co. was deducted from the $31,000, 
and for the balance Laidlaw & Gate prove 
their claim. This accounts satisfactorily for 
the delay in making the final entry in the 
ledger of Laidlaw & Gate. 

It is also quite possible that this settlement 
may have been acquiesced in by Laidlaw 
& Co. upon the impression that Comstock 
& Co. were in a doubtful condition finan- 
cially, and that it was better to close with 
them upon their own terms before they 
failed. Upon its face the writing wears the 
look of a device intended to reach backward 
and give a new color to past transactions 
with a view of protecting them from some 
new and impending danger. Its language 
is ijrobably the result of carelessness or ig- 
norance, or an attempt to cover more ground 



than was necessary or the facts authorized. 
While there is no reason to doubt but that it 
states the result of the settlement truly, to 
wit, tiiat Comstock & Co. should be allowed 
full cost for all the wheat delivered to Laid- 
law & G.ate without refei-ence to the limita- 
tion of $1.85, $2.15, or $1.90 per cental imder 
which it was piu'chased, yet it does not rep- 
resent the transaction according to the facts 
proven by the evidence. 

Here is a copy of the agreement, which ap- 
pears to be in the handwriting of Comstock: 
"Portland, Oregon, 25 November, 1873. 
SEessrs. Laidlaw & Gate, Portland--Gentle- 
men: We have this day sold you, and we 
confirm the sale by this letter, ten thousand 
quarters of good merchantable Oregon wheat, 
to be delivered in Portland warehouses. , The 
price you are' to pay us for it is to be the 
price we actually have paid, with any char- 
ges that may be incm'red up to the time of 
delivery. Cash to be paid against ware- 
house receipts. We acknowledge to have 
received on account of this sale the sum of 
thirty-one thousand dollars, less the amoimt 
of your present debt to us, which is estimated 
at about six thousand dollars. We are, yours 
truly, (Signed) C. B. Comstock & Co." 

No wheat was in fact sold to Laidlaw & 
Gate by that agi*eeme.nt or on that date, as 
therein assmned and represented. The con- 
tract of September 12, if valid and binding, 
was the latest one between the parties for 
the delivery of wheat, and the last wheat 
delivered by Comstock & Co. under any 
contract or order was delivered on November 
12, 1873. 

It is not necessary to the decision of the 
question arising upon the objections to find 
whether Laidlaw & Gate had reasonable 
cause to believe that Comstock & Co. were 
insolvent at the date of this settlement 
But assimiing that they had such cause so to 
believe, the rights of the general creditor, as 
represented by the assignee, would not be 
impaired by such settlement. A creditor 
and debtor have a right to state an account 
and strike a balance, although the former 
may know that the latter is then insolvent. 
A mere accoimting between parties does not 
prefer the creditor or diminish the assets of 
the debtor. But if the debtor is adjudged 
a bankrupt, the assignee, representing the 
general body of creditors, Is not boimd by 
such settlement, and if foimd incon*ect or 
fraudulent it will be disregarded. A settle- 
ment or accounting with an insolvent debtor, 
particularly where the parties, as in this 
case, use language calculated to make an 
erroneous impression as to the facts of the 
transaction, will natm*ally, if favorable to 
such ci'editor, excite the suspicions of the 
other creditors, and should be closely scru- 
tinized: but in itself, if honestly and fairly 
conducted, there is nothing illegal or contra- 
ry to the bankrupt act. In this case the 
result of the settlement, however the lan- 
guage in which it is stated may be open to 



COMSTOCK (Case No. 3,080) 



[6 Fed. Cas. page 252}I 



criticism, appears to have been as favorable 
to Comstock & Co. as it sbould, and there- 
fore the other creditors -were not prejudiced 
by it If, however, the assignee has rea- 
son to think otherwise, he is at liberty to 
raise the question whetiier the sum claimed 
—$24,400.30— was really due Laidlaw & Gate 
from Comstock & Co, on November 25, 1873. 

Upon the hearing before the com't, it was 
argued by counsel for the assignee that the 
conti'aets between Laidlaw & Gate and Com- 
stock & Co., of August 29 and September 
12, made them pai'tners inter se in the pui'- 
chase and delivery of wheat to Makin & 
Hubbak, and that therefore the property in 
tbis wheat never vested in Laidlaw & Gate, 
but remained the property of this special 
partnership, composed of Laidlaw & Gate 
and Comstock & Co. It is not found by the 
register whether this was a partnership 
transaction or not, and it is immaterial to 
the decision of the question before the cotirt 
how the fact is. It is not probable, upon 
this evidence, that the parties intended to 
constitute a partnership, even between them- 
selves, and unless they did so, none would 
result. In re Francis [Case No. 5,031]. But 
admitting they were pai-tners, and that 
this fact in some way, which is not appar- 
ent, prevented a delivery of the wheat from 
being made to Laidlaw & Gate, and from 
them to Makin & Hubbak, as is claimed by 
the creditor, and that the wheat, therefore, 
remained the property of this special part- 
nership until it was delivered to Makin & 
Hubbak on shipboard, and that the stoppage 
in ti-ansitu by Laidlaw & Gate, members 
of this partnership, upon the failure of Ma- 
kin & Hubbak, restored the wheat to such 
partnership, what follows? In that case the 
wheat was never the property of Comstock 
& Co., and would not be an asset of their 
estate in bankruptcy; nor would their cred- 
itors be entitled to the benefit of it. On the 
contrary, it belonged to this special partner- 
ship of Laidlaw, Gate and Comstock & 
Co., whoever the Co. might be, and was an 
asset of such firm. The supposed firm of 
Laidlaw, Gate and Comstock & Co., made 
no profits but a loss. On November 1, Com- 
stock & Co. owed this firm or Laidlaw & 
Gate, as the case may be, §12,646.66. The 
9,268.96 centals of wheat placed on the Fife- 
shire and Santa Rosa cost on board $19,- 
403.46, leaving a balance in favor of Com- 
stoclc & Co. and against Laidlaw, Gate and 
Comstock & Co. of §3,378.40, that being one- 
half of the difference between the value of 
the wheat and the debit to Comstock & Co. 
In addition to this, Comstock & Co. owed 
Laidlow & Gate §31,000. 

Now, this alleged firm of Laidlaw, Gate 
and Comstock & Co. did not owe Laidlaw & 
Gate anything, and therefore could not pre- 
fer them. But if there had been a prefer- 
ence given by such firm to Laidlaw & Gate, 
it could not have the effect to prevent Laid- 
law & Gate from proving another debt 



against a different firm, to wit, that of Com- 
stock & Co. An unlawful preference only 
bars the proof of a debt between the parties- 
to the preference. The only effect that can 
be given to this theory of a special partner- 
ship in this case is that Laidlaw & Gate, by 
appropriating the proceeds of the wheat 
loaded on the Fifeshire and Santa Rosa, ob- 
tained the said smn of §3,378.40 of the assets- 
of said partnership more than they were en- 
titled to, and that they are liable to the as- 
signee of Comstock & Co. for the same. In 
a suit brought to recover the amount, the- 
question would arise whether Laidlaw & 
Gate could set of£ a like amount of the $31,- 
000 which Comstock & Co. owed them at 
the time. 

But it is unnecessary to fmM:her pursue- 
this inquii'y. In any view of the matter, I 
think Laidlaw & Gate are entitled to prove- 
their debt as claimed by them.. I am satis- 
fied upon the evidence that whether the- 
transaction between Laidlaw & Gate and. 
Comstock & Co. be considered a joint ven- 
tm*e, or a special paitnei'ship, as between 
themselves, it ended with the delivery of the 
wheat on shipboard, and that thereafter 
Comstock & Co. ceased to have any interest 
in the property, and that the same was the- 
wheat of Makin & Hubbak, sold to them by 
Laidlaw & Gate, who, in relation to it, had. 
the rights of a seller, including that of stop- 
page in transitu. It is therefore ordered 
that the proof of debt by Laidlaw & Gate- 
be allowed to stand, and that they be paid 
the dividend of forty-three per cent hereto- 
fore declared upon it^ with the interest ac- 
cruing thereon, if any. 
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In re COMSTOCK at al. 

[3 Sawy. 517;* 13 N. B. R. 193; 8 Chi. Leg^ 
News, 82.] 

District Court, D, Oregon. Nov. 16, 1875. 

Witness before Registdb — Not Entitled to- 

CODSSEL — CkEDITOU KOT A PaRTI TO EXAMINA- 
TION — Assignee, Attokhey a2JI> Counsel fob. 
— Attorney, Authority or. 

1. A witness summoned before the register 
on the application of tiie assismee. to be exam- 
ined under section 50S7 of the Revised Stat- 
utes, is not a "party" to such proceeding, 
and is therefore not entitled "to take the opin- 
ion of the district judge upon any point or mat- 
ter arising in the course of such proceeding," 

2. A witness summoned as aforesaid, not be- 
ing a "party" to the proceeding, is not entitled 
to be attended or represented by counsel during 
his examination. 

3. A creditor of the bankrupt is not a "party" 
to such proceeding, and is therefore not en- 
titled to interfere with it, or be represented in 
it by counsel. 

4. An assignee can only be represented in the- 
written proceedings by liis duly appointed at- 
torney; but this does not prevent another at- 

* [Reported by L. S. B. Sawyer, Esq., and her&- 
reprinted by permission.] 
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tomey from appearing in court, as counsel for 
the assignee in a particular proceeding therein 
pending, as provided in section 1000 of the 
Oregon Civil Code, 

5. An attorney "who has no authority to ap- 
pear in a proceeding instituted by the assignee, 
■cannot be heard to question the authority of 
the attorney -who appears in such proceeding as 
tcounsel for such assignee. 

Certificate from register stating question 
for the opinion of the jud^e. 

[The bank, on Januaiy 30th, proved a debt 
against the estate, to -which the assignee 
:filed objections. The bank moved to strike 
•out the objections, for want of jurisdiction, 
and the motion was denied. Case 3Sfo. 3,077. 
.Subsequently, another motion was made to 
-Strike out objections of the assignee to the 
proof, and the motion was likewise denied, 
4ind the objection sustained. Case No. 3,- 
-078.] 

PEAX)T, Disti'ict Judge. On the applica- 
i:ion of the assignee, "W. "W. Francis was 
.summoned before the register to be exam- 
ined in the above-entitled matter. Upon the 
-appearance of Francis before the register, 
Jie was accompanied by an attorney of this 
court, who offered and desired to appear as 
4ittorney for the witness and also for the 
iank of British Columbia, a claimant against 
^he estate of Comstock & Co. 

Counsel for the assignee objected to the 
:appearance of counsel for the witness or 
the bank, on the ground that neither the wit- 
ness nor the bank is a "party" to the pro- 
ceeding, although it was admitted that the 
iproposed examination of the witness had ref- 
erence to "an affair of the bankrupts with 
the said banlc on and about November 14, 
1873." The register ruled that the "witness 
"is not entitled to coxmsel," and that "the 
"bank cannot appear in this proceeding by 
•counsel," and the qu^tion; "Shall the rul- 
ing of the register be sustained?" was cer- 
tified to the judge for decision. No person 
is entitled, under section 5010 of the Re- 
vised Statutes, "to take the opinion of the 
•district judge upon any point or matter aris- 
ing in the course of the proceedings" before 
the register, unless he is a "party" thereto. 
The witness Francis is not a party to this 
proceeding. The only party to it is the 
assignee. The law gives him the right to 
•examine this witness with reference to the 
affairs of the bankrupt, so as to enable him 
to act intelligently in the premises. The wit- 
ness is no more a "party" to the proceeding 
than if he was being examined on behalf of 
the plaintiff or defendant in an ordinary ac- 
tion. 

Neither is the bank a party to this proceed- 
ing. Tlie examination of the witness is ex- 
parte, and cannot be used as evidence 
against the bank in any action or proceed- 



ing to which it is a party. As has been 
stated, it is taken solely for the information 
of the assignee, to enable him, as the repre- 
sentative of all the creditors, to understand 
and assert or defend then: rights in the 
premises. In re Fredenberg [Case No, 5,- 
075]; In re FeinlDerg [Id. 4,716]; In re Fay 
[Id. 4,708]; In re Stuyvesant Bank [Id. 13,- 
6S2]. This bang so, the register might prop- 
erly have refused to certify this question. 
In re Fredenberg, supra. 

Indeed, I think he ought to have refused 
it, and proceeded at once with the exam- 
ination of the witness. But for the same 
reason, that the witness is not a "partjr" to 
the proceeding, he is not entitled to counsel. 
It is only parties who are thus entitled. In 
this proceeding, whatever interest he may 
have in the matter sought to be inquired 
into, if any, Francis is merely a witness, and 
is no more entitled to appear or be attend- 
ed by counsel than he would be if called as 
a witness in an ordinary action. 

The same is true of the bank, and for the 
same reason. It is not a "party" to the pro- 
ceeding, and the information elicited by it is 
merely for the benefit of the assignee. If 
the examination disclosed the fact that the 
knowledge of the witness is or may be mate- 
rial in any controversy with the assignee to 
which the bank is or may be a party, before 
such knowledge could be used against the 
bank, he would have to be called and ex- 
amined, subject to cross-examination as an 
ordinary witness in such controversy. The 
attorney who offered to appear as counsel 
for the witness and the bank, also objected 
that the attorney who appeared as counsel 
for the assignee was not "the attorney of 
the assignee," and therefore not entitled to 
appear for him upon this proceeding. While 
I have no doubt that the assignee can only 
be represented in the written proceedings by 
his duly appointed attorney, yet I see no 
reason why another attorney may not ap- 
pear in com-t, as counsel for the assignee, 
in a particular proceeding therein pending, 
as provided in section 1000 of the Oregon 
Civil Code. But the attorney seeking to ap- 
pear for the witness has no standing before 
the court in this proceeding, and therefore 
cannot be heard to question the authority of 
the attorney who appears as counsel for the 
assignee. For the same reason, the ques- 
tion arising upon such objection ought not 
to have been certified. 

The rulings of the register are affirmed, 
and the clerk will certify a copy of this deci- 
sion to him, and is hereby required, tmder 
rule 58, to tax the expenses of this certificate, 
together with a s\im of five dollars to be 
paid to the assignee or his attorney, against 
the attorney who sought to appear for the 
witness. 
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Case No. 3,081. 

COMSTOCK T. CARNLET et al. 

[4 Blatehf. 58.]^ 

Circuit Court, S. D. New York. May 5, 1S57. 

Proof of Docdments — Interested Witness — 
Province of JuRr. 

1. Wtere a witness examined by deposition, 
taken ex parte, under the act of congress [1 
Stat. 8S], on the ground that he resided more 
than one hundred miles from the place of trial, 
produced before the officer who took the depo- 
sition a copy of an original paper, to which he 
had access, and from which he took the copy, 
and testified that it was a correct copy, but "Sie 
original was not produced before the officer: 
Held, that the proof was not competent evi- 
dence of the contents of the original paper. 

2. The proof was no higher than parol evi- 
dence of a written instrument, the original of 
which was in existence. 

3. J. contracted with R. to build a railroad 
for R., and to take in pay the bonds of R., 
which were to be advanced to J. on his giving 
security to apply the proceeds to the construc- 
tion of the road, O. became siich security. J. 
received the bonds and purchased goods with 
their proceeds. The goods were attached as 
the property of X, under process issued against 
him by D., a creditor of his. C. then sued D., 
in trover, for the goods, claiming that the 
bonds and the coods had been assigned to him, 
as his indemnity for becoming such security, 
by J., and were his property, until applied to 
the construction of the road. On the trial, J. 
was examined as a witness for C. Quaere, 
whether J, wcs a competent witness for C. 
Semble, that he was not, because, if the verdict 
should be for D., J. would not only be liable 
to 0. for the property, but, as principal in the 
transaction, would be bound to indemnify O. 
for the expenses of the litigation, and thus the 
balance of interest would be disturbed. 

4. It was a question of fact for the jury, 
whether the goods did not belong to J., and not 
to C. 

At law. This was an action of trover 
brought to recover the value of certain prop- 
erty seized by the defendant [Thomas] 
Oamley, as sheriff, by virtue of a process 
of attachment issued out of a state court, 
against one Darius C. Jackson, in favor of the 
defendant [Don Alonzo] Cushman. [Addi- 
son J.] Comstoek, the plaintiflE in this suit, 
claimed to have been the owner of the prop- 
erty. Several questions were reserved at 
the ti'ial, and a verdict was rendered for the 
plaintiff, subject to the opinion of the court, 
Jackson and his partners, of Blsria, Ohio, had 
entered into a contract with the Junction 
Railroad Company in that state, to construct 
a portion of their road, and, among other 
things, agreed to take bonds of the company 
and other corporations in payment for the 
work. A certain amount of the bonds was 
to be advanced to the contractors, on their 
giving security for the application of the 
proceeds to the construction of the road. It 
was claimed that Comstoek gave the secu- 
rity, but insisted, as an indemnity to him, 
that the bonds, and also the goods purchased 
with any of their proceeds, should be as- 

* [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



signed to him, and should be deemed as be- 
longing to him, until applied in the way 
agreed. The goods in question were pur- 
chased with the proceeds of some of the 
bonds, some portion in the name of Corn- 
stock, the rest in the name of the firm of 
Jackson. All the goods were purchased by 
Jackson. One of the bonds was also at- 
tached in the possession of Jackson. The 
case turned a good deal on Jackson's deposi- 
tion taken under the act of congress ex parte, 
he residing more than one hundred miles- 
from the place of trial. 

NELSON, Circuit Justice. The first ques- 
tion presented is, whether or not Jackson's 
deposition furnishes competent proof of the 
suretyship of Comstoek, in behalf of Jack- 
son's firm, to the railroad company. This 
proof is quite material, as it lays the founda- 
tion of the title of Comstoek to the property 
in question. The original writing securing 
the company was not produced before the- 
TTnited States commissioner, and proved, 
but only a copy, which Jackson testified was 
a correct copy. That copy is annexed. I 
think the proof produced incompetent It 
was no higher than parol evidence of a 
written instrument, the original of which 
was in existence. The original was in thfr 
hands of the railroad company, where as I 
understand from the deposition, Jackson ex- 
amined it and procured the copy which he 
produced before the commissioner. The 
original should have been produced and 
proved before the officer, and he should have 
annexed a true copy, in returning the depo- 
sition to the court Or, if Jackson could 
not have obtained the original, it was com- 
petent to examine the officers of the com- 
pany in whose custody the paper was. 
Steinkeller v. Newton, 9 Car. & P. 313. 

I entertain strong doubts, also, as to the 
competency of Jackson as a witness for the 
plaintiff. His competency is put upon the 
gi'ound that his interest is neutralized— that 
is, that he is liatfle whichever way the case 
may result But I am inclined to think, 
that, as the case stands, if the verdict should 
result in favor of the defendants, Jackson 
would not only be liable to Comstoek for the 
property, but as principal in the transaction 
out of which the litigation has arisen, would 
be bound to indemnify Comstoek, his surety, 
for the expenses of the litigation. This 
would disturb the balance of interest It is 
not necessary, however, to express a defini- 
tive opinion upon this question, as there 
must be a new trial, and the determination 
of the point will depend upon the facts as 
they may appear upon that trial. 

The case is one, also, that should have 
been put to the jury upon the question of 
fact, whether or not, under the circum- 
stances attending the purchase of the goods- 
in question, and the dealings with the bonds, 
the property did not belong to Jackson's- 
firm, and not to Comstoek, the plaintiff. 



[6 Fed. Cas. page 255] 



(Case No. 8,082) COMSTOCE 



The case properly presented this question, 
and it belonged to the jury to determine it 
For these reasons, there must be a new 
trial, with costs to abide the event 



COaiSTOGK T. CONNELLY. See Case No. 
3,081. 

COMSTOOK (KNICKERBOCKER ESTS. CO. 
v.). See Case No. 7,8T9. 

COMSTOCK (LOCKWOOD v.). See Case 
No. 8,449. 

COMSTOCK (PHELPS v.). See Case No. n,- 
075. 



Case No. 3,08S. 

COMSTOCK et al. v. SANDUSKY SEAT CO. 
et al. 

[3 Ban. & A. 188; ' l-S O. G. 230; 3 Cin. Law 
Bui. 73.] 

Circuit Court, N. D. Ohio. Jan. 11, 1878. 

Patents — Oarbiage Bodies and Seats — Validity 
— Date op Intention — Pdblic Use — Prima 
Pacie Validity — Pleading and Pkoof, 

1. The invention of a patented device may 
be fairly held to date back to the time when 
the inventor made models, and entered into a 
contract for its manufacture. 

2. The mere making of an article, more than 
two years prior to the time of the application 
for a patent, is immaterial, and, where the evi- 
dence raises a doubt as to the fact of public 
use or sale for more than two years prior, such 
doubt should be resolved against the defend- 
ants, upon whom rests the burden of proof. 

3. The patent is prima facie valid. It is a 
muniment of title. He who would overcome it 
must do so by a clear preponderance of evi- 
dence. 

4. A defence that the invention involved sim- 
ply the substitution of one material for an- 
other, and was, therefore, not patentable, not 
having been set up in the answer, the objection 
was overruled. 

5. Reissued letters patent No. 4,780, granted 
to the complainants, assignees of S. B. Graham, 
for improvement in carriage bodies and seats, 
held valid. 

[In equity. Bill by Theodore Comstock 
and others against the Sandusky Seat Com- 
pany and others for alleged infringement of 
reissued letters patent No. 4,780, original pat- 
ent numbered 95,466.] 

Hatch & Parkinson, for complainants. 
M. B. Leggett & Co., for defendants. 

Before SWAYNE, Circuit Justice, and 
WELKER, District Judge. 

WELKER, District Judge. This suit is 
brought upon reissued letters patent No. 4,- 
780, granted to the complainants, Theodore 
Comstock, Ezra Booth, and Henry F. Booth, 
as assignees, by mesne assignment, of Si- 
mon P. Graham, March 5th, 1872, for im- 
provement in carriage bodies and seats. 

The defences are, severally, (1) non-in- 
fringement and (2) invalidity of the patent 
The invalidity alleged being (1) anticipation, 

* PEleported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 



(2) prior use, (3) abandonment, (4) public use 
for more than two years prior to application 
for complainants' patent, (5) that reissue 
was for a different invention from the origi- 
nal, and (6) the existence of a prior Cana- 
dian patent, etc. 

We have caref uly considered the evidence 
and arguments of counsel, and now state 
our conclusions: 

1. It is not controverted that Graham's in- 
vention was perfected, and that he made 
two seats as described in his patent, prior 
to April, 1867. 

2. He applied for his patent August 9thy 
1869. The patent was issued October 5th,. 
1869, and was reissued March 5th, 1872, up- 
on which reissue this suit is founded, 

3. At the close of the argument we were 
satisfied that the patent of the complainants 
was valid unless successfully assailed (1) for 
want of novelty with respect to the inven- 
tion, or (2) by reason of the sale and use of 
the thing patented more than two years pri- 
or to the application for the patent, that is, 
more than two years before August 9th, 1869' 
—in other words, before August 9th, 1867. 
These points we have carefully considered 
in our further examination of the case. 

4. As to the priority of invention, our at- 
tention was particularly called to the claim 
in behalf of Burt Upon examination of the 
testimony bearing upon the subject, it seems 
to us clear that it is not shown that any- 
thing that was done by Burt was not done 
later than April, 1867. It is dear upon the 
proofs that Graham perfected his invention, 
made models, and took them with him ta 
Wauseon, and there entered into a contract 
with Stebbins for the manufacture of the 
seats in November, 1866. His invention, ac- 
cording to the record, may be fairly held to 
date back to that time. But this is immate- 
rial, as nothing is shown as to any other 
party, which antedates the time fixed by the 
admission of respondents' counsel, which is 
before April, 1867. The other cases of al- 
leged prior invention are unsustained. It is 
unnecessary to remark further in regard to 
them. 

5. As to the use and sale of the thing pat- 
ented. (1.) The Stebbins contract This 
contract was entered into by Graham & 
Stebbins in November, 1866. No seats were 
completed by them. Two were partly made 
when the contract was put an end to, and 
Stebbins retired. Graham alone completed 
these seats. The mere making them with- 
out anything more was immaterial; but (2) 
Graham sold one of them, after they were 
completed, to Ben Smith, with a buggy, of 
which it was a part The date of this sale 
is important in the case. The testimony up- 
on this point is very conflicting; upon the 
whole, it does not satisfy us that the sale 
was made before August 9th, 1867. We are 
brought to the conclusion that it was not 
If the evidence, however, raised a doubt 
which we think it does not, such doubt, it is 
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well settled, should be resolved against the 
respondents, upon whom rests the burden of 
proof. Coffin v. Ogden, 18 Wall. [85 U. S.] 
120. This rule is founded in justice and 
good sense. The patent is prima facie val- 
id. It is a muniment of title. He who 
would overcome it must do so by a clear pre- 
ponderance of evidence. 

G. We are in some doubt as to the point 
whether the invention is not in substance on- 
ly the substitution of one material for an- 
other, iron for wood, and whether, hence, 
there is not a want of patentability. Hoteli- 
Tdss V. Greenwood, 11 How. [52 U. S.] 248. 
This defence is not set up in the answer, as 
it should have been; but, possibly, the bill 
shows no equity on its face, and perhaps the 
facts are such that the court can take judi- 
-cial notice of them. Brown v. Piper, 91 "D. 
."S. 37. But in view of the decision in Smith 
T. Goodyear, 93 U. S. 486, we are inclined to 
think we ought to overrule this objection, 
■and leave the respondents to raise the ques- 
tion, if they think proper to do so, in the su- 
preme court, by appeal. 

7. The infringement complained of is made 
-out by the evidence. 

Upon the whole case, then, we think there 
should be a decree for the complainant, 
which we direct to be entered, and the usu- 
al reference to commissioner to report ac- 
coimt and damages. 

= [Decree: This case having been brought 
on to be finally heard, on the pleadings and 
proofs at the April term of this com-t, 1877, 
before their honors Justice Swayne and 
Judge Welker, holding the said term of court, 
-and the counsel for the respective parties 
having been fully heard thereon, and the case 
"Iiaving been submitted on the oral arguments 
^nd full briefs by the counsel for the respec- 
tive pai'ties, and due deliberation having 
Tjeen thereon duly had, it is ordered, ad- 
judged, and decreed, and this comt, by vir- 
tue of the power therein vested, doth order, 
-adjudge, and decree: 

[Pirst. That the reissued letters patent No. 
4,780, issued to Theodore Oomstoek, Ezi-a 
Booth, and Henry F. Booth, of Columbus, 
Ohio, as assignees by mesne assignment, of 
Simon P. Graham, of London, Canada, and 
-dated Mai*ch 5, 1872, belQg a reissue of the 
letters patent No. 95,466, granted to Simon P. 
<Graham, October 5, 1869, for improvement in 
■carriage bodies and seats, are good and valid 
iin law. 

[Second. That the complainants are the sole 
a,nd exclusive owners of all the rights grant- 
-ed or confei-red by said reissued letters pat- . 
-ent 

[Third. That the defendants have infringed 
-and violated said reissued letters patent by 
manufacturing at Sandusky, Ohio, and. sell- 
iing in various parts in the United States, 
■carriage-seats embodying the improvements 
-described in said patent, and recited respec- 
itively in the third, fourth, fifth, sixth, sev- 

-.[From 13 O. G, 230.] 
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enth, eighth, ninth, and tenth claims thereof. 

[Fourth. That the said defendants do ac- 
count to the said complainants for the dam- 
ages sustained "by the complainants, and for 
the profits made by the said defendants in 
consequence of such infringement. 

[Fifth. That an account of the said damages 
and said profits be taken and stated by Earl 
Bill, Esq., whp is hereby appointed special 
master commissioner for that purpose; and 
that the defendants, their attorneys, agents, 
servants, and employes appear before the 
said master from time to time, on notification 
from him and under his direction; and that 
the complainants may examine the said de- 
fendants, their officers, employes, agents, at- 
torneys, and servants, imder oath, as to the 
several matters pending on the said refer- 
ence; and that the said defendants produce 
before the said master, on oath, all such 
deeds, contracts, specifications, papers, writ- 
ings, and books as the said master shall di' 
rect, that are in their custody or under their 
control, or subject to their order, and that 
relate to said matters that shall be pending 
before the said master; and that the said 
master have all the authority and power con- 
ferred upon masters in Hke cases by the 77th 
rule prescribed by the supreme comt of the 
United States as rules of practice of the 
com-ts of eqxuty of the United States. 

[Sixth. That a perpetual injunction issue 
out of and under the seal of this comi: against 
the said defendants and each of them, com- 
manding them, their attorneys, agents, work- 
men, officers, servants, and employes to de- 
sist from making, using, or vending any car- 
riage-seats containing or embodying any in- 
ventions deso-'ibed in said reissued letters 
patent, and recited in the tliu-d, fointh, fifth, 
sixth, seventh, eighth, ninth, and tenth claims 
thereof, and from in any manner infringing 
upon or violating any rights or privileges 
gi*anted or secured to the complainants by 
said reissued letters patent. 

[Seventh. That the said complainants re- 
cover of the said defendants as well the dam- 
ages as the profits which shall be reported by 
the said master herein, and that, upon the 
confirmation of his report, a decree shall be 
entered, against the defendants therefor, and 
also for the costs of the complainants in thi£< 
suit in this court; and that the complainants 
have executed therefor and for the compensa- 
tion of the said master,, to be fixed on the 
coming in and confirmation of his report 

[Eighth That the parties and master may 
apply on due notice to the com-t upon the 
foot of this decree for such other and further 
order, instructions, and directions as may be 
necessaiy.]^ 



Case K*o. 8,083. 

COMSTOCK V. SBAGEAVES. 

[The case reported under above title in 
1 Story, 546, is the same as Case No. 6,593.] 

^ [From 13 O, G. 230.] 



[6 Fed. Cas. page 257] 
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COMSTOCK (SHEEIMAN t.). See Case No. 
12,764. 



Case nSTo. 3,084. 
co:mstock v. wheeler. 

[The case reported under above title in 2 N. 
B. R. 561 (Quarto, 171), and 2 Am. Law T. 
Eep. Bankr. 87, is the same as Case No. 3,- 
071.] 



Case 'No, 3,085. 

In re CONANT. 

District Court, S. D. New York. July 7, 1S62. 

Setting Aside Sale bx Assigxeb in Bakk- 
nupTcr. 

In 1S.^S, the official assifmee in bankruptcy of 
Conant conveyed certain land in Blinois to one 
Brown, who conveyed it to one Jones. One 
Taggard had bought the same land in 1S43, 
and obtained a deed of it, and had gone into 
possession of it, and held it until he died, in 
ISol. His heirs, having sued Jones in trespass, 
in Illinois, to establish their title ro said land, 
petitioned the district court, in 1S61, for relief 
against the deed of the assignee. The assignee 
and Brown and Jones were cited to answer. 
The court found that it had been induced to 
order the sale by the assignee under the impres- 
sion on the part of the court that the land was 
without value, and that the sale was to be 
made only to relieve the land in the hands of 
Taggard from any cloud or technical infirmity 
of title; that the court had given the title 
gratuitously to a party who might use it in 
fraud of the estate of the bankrupt or of an 
honest purchaser of it; and that the order of 
sale ought not to stand, but should be rescind- 
ed, as having been obtained by a party cogni- 
sant of all the facts impeaching its equity and 
justice. 

The above state of facts was recited in an or- 
der which the court made July 7, 1862, va- 
cating and declaring void the order of sale 
made in ISuS, and declaring null and void the 
deed from the assignee to Bro^mi, and ordering 
the assignee and Brown and Jones to deliver 
the deed to the clerk of the court to be cancel- 
led. 

[Cited in Re King. 3 Fed. 842; Re Hyde, 
6 Fed. 592.] ' 

[NOTE. Nowhere reported; opinion not now 
accessible. The above statement of the case 
and the decision Tvere taken from 6 Fed. 592. 

[Prior to the decree herein, on a question ad- 
journed from the district court, as to whether 
the limitation of two years in the eighth sec- 
tion of the bankrupt act applied to the case at 
bar, the circuit court held that it did not. 
Case No. 3,086, nest following.] 



Case "No. 3,086. 

In re CONANT, 

[5 Blatchf. 54.] ^ 
Circnit Court, S. D. New York. May 19, 1862. 
Limitation op Suits against Assignee in Bank- 

HUPTOT. 

1. The two years' limitation in regard to the 
bringing of suits by or against an assignee of 
a bankrupt, prescribed in lie Sth section of the 
bankruptcy act of August 19, 1841 (5 Stat. 
446), applies only to suits growing out of dis- 
putes in respect to property and rights of prop- 

] [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 

6rED.0AS.— 17 



erty of the bankrupt, which come to the hands 
of the assignee, and to which adverse claims 
existed while in the hands of the bankrupt and 
before the assignment. 
[Cited in Smith v. Crawford, Case No. 13,- 
030; Walker v. Towner, Id. 17,089.] 

2. Such limitation has no reference to suits 
growing out of the dealings of the assignee 
with the estate after it comes into his hands. 

[Cited in Phelan v. O'Brien, 13 Fed. 657.] 

This was a question adjourned into this 
court by the district judge, for heariug and 
determination, under the 6tli section of the 
banla-uptcy act of August 19, 1841 (5 Stat. 
445). A petition was filed in the district 
court, by M. T. Taggart and others, for the 
pui'pose of vacating an order made on behalf 
of the general assignee of Frederick J. Co- 
nant, a bankrupt, for the sale of a certain 
lot of land in the state of Illinois, as belong- 
ing to the estate of the bankrupt, on the 
ground that if was made through inadvert- 
ence and misapprehension of a true state- 
ment of the facts, without notice to the pe- 
titioners or to the person -whom they repre- 
sent, and to his or their prejudice. The pur- 
chaser of the lot under the sale by the as- 
signee, appeared and opposed the. petition. 
The petitioners claimed title to the lot un- 
der a prior sale, by an order of the chancellor 
of the state of New York, upon a creditor's 
bill. 

[For a statement of, the facts in the case 
in the district court, see Case No. 3,085, nest 
preceding.] 

NELSON, Circuit Justice. It is not import- 
ant to state the facts relied on in the peti- 
tion, to maintain it upon the merits, as the 
only question which has been adjourned to 
this com-t by the district court for decision is, 
whether or not the short bar of two years' 
limitation to suits, prescribed in the Sth sec- 
tion of the bankruptcy act, applies to the 
ease. That section provides, tliat the circuit 
coiu't shall have concurrent jurisdiction with 
the district court of. all suits at law and in 
equity, which may and shall be brought by 
any assignee of the bankrupt, against any 
person or persons claiming an adverse inter- 
est, or by such person against such assignee, 
touching any property, or rights of. property, 
of said bankrupl; transferable to, or vested 
in, such assignee; and no suit at law or in 
equity shall, in any case, be maintainable 
hy or against such assignee, or by or against 
any person claiming an adverse interest 
touching the property and rights of property 
aforesaid, in any court whatsoever, unless 
the same shall be brought within two years 
after the declaration and decree of bank- 
ruptcy, or after the cause of suit shall first 
have accrued. 

It is obvious, from a careful perusal of this 
section, that the limitation applies only to 
suits growing out of disputes in respect to 
property and rights of property of the bank- 
rupt which come to the hands of the as- 
signee, and to which adverse claims existed 
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while in the hands of the bankrupt, and be- 
fore the assignment. These disputes or 
claims affect the assets of the bankrupt, and 
an adjustment of them either by compro- 
mise or suit is indispensable to a settlement 
and disti-ibution of the estate among the 
creditors. A short bar, by limitation, to suits 
brought either by the assignee or the adverse 
claimant, fm-nishes a fit and appropriate 
remedy against delay, where compromise is 
impracticable. The last clause of the section 
seems conclusive in favor of this construc- 
tion. The time from which the two years' 
limitation begins to run, is the date of the dec- 
laration and decree of banla-uptcy, or if the 
cause of action had not then accrued, two 
years after it had. The first clause of the 
limitation could apply only to adverse claims 
existing before the assignment, and the sec- 
ond applies to the same, but provides for 
the case where the right to institute the suit 
did not accrue till after the date of the de- 
cree. The limitation has no reference to suits 
growing out of the dealings of the assignee 
with the estate after it comes into his hands. 
These are matters for which he may be made 
personally responsible, and no reason existed 
for changing the general period of limitation 
any more than in the case of any other trus- 
tee dealing with trust property. There cer- 
tainly could be no reason for applying the 
short term in favor of persons dealing with 
the assignee in respect to the estate of the 
banla-upt after it comes into his hands, and 
the statute makes the limitation mutual. 

I am of opinion that the limitation in the 
8th section of the statute does not apply to 
the case presented, and shall direct it to be 
so certified to the disti-ict com*t. 

[NOTE. The decree of the district court sub- 
sequently made (July 7, 1862) vacated the order 
directing the assignee to sell, also the assignee s 
deed to the purchaser, and directed the deed to 
be delivered up for cancellation. See Case No. 
3,085, next preceding.] 



CONANT (UNITED STATES v.). See Cases 
Nos. 14,843 and 14,844. 



Case ISTo. 3,087. 

CONANT V. WILL.S et aL 

[1 IMcLean, 427.] * 

Circuit Court, D. Indiana. May Term, 1839. 

Action os Pbomissout Note — Pleading and 
Proof — Striking Out Endoksements — Assign- 
ment. 

1. An unsubstantial variance between the 
note and the declaration, where the note is 
described in effect, will be disregarded. 

2. The holder of a negotiable note is pre- 
sumed to have the right, and being the payee 
may strike out the endorsements on it, and 
bring the action in his own name. 

3. A plea that the note had been assigned, 
should be supported by some proof that the right 
was in the assignee. 



^ [Reported by Hon. John McLean, Circuit 
Justice.] 



[6 Fed. Cas. page 258] 

4. Assignments to cashiers,, as in this case, 
it is known are often made, for the mere pur- 
pose of eoUection. 

[Action at law by Conant against Wills and 
Bradley.] 

Fletcher & Butler, for plaintiff. 
Mr. Ingram, for defendants. 

OPINION OF THE OOUET. This is an ac- 
tion of assumpsit on a promissory note. The 
defendants plead non assumpsit, and also 
that the note was assigned by Conant, the 
plaintiff, to "White. The 2^3IJ having been 
sworn, the note was offered in evidence. The 
defendants proved that the note was indorsed 
in blank, and filled up to "White in his hand 
writing; but this indorsement is now struck 
out. This was done since the commence- 
ment of this suit. The declaration describes 
Conant of the city of New York, generally; 
but the note describes him of Pearl street. 
New York. For this variance, the defend- 
ants' counsel object to the note as evidence. 
This variance is not material, the note being 
set out in substance. It leads to no uncer- 
tainty, and may therefore be disregarded. 
The counsel for the defendants then prayed 
the court to instruct the jury, that if they 
should find the note to have been assigned, 
they must find for the defendants. 

The holder of a note is presumed to have 
the beneficial interest in it; and he has a 
light to strike out any indorsement made on 
it, and being the payee, to bring the action in 
his own name. A plea that a note has been 
assigned, should be supported by some proof 
that the beneficial interest in the note was 
stUl in the assignee. Indorsements, it is 
known, are often made to the cashiers of 
banks and others, for the mere purpose of 
collection. The indorsement, in such case, 
operates as a power of attorney to the as- 
signee to receive the money. The assignee 
in this case was the cashier of a bank. And 
the note not being paid, it is afterwards 
found in the hands of the payee, who brings 
a suit against the drawers, in his own name, 
and strikes out the assignment We think, 
the presumption of right, hi the absence of 
other proof, is in favor of the plaintiff. And 
that he had the power and right to strike out 
the indorsement. If White be injm-ed, he 
has his recom-se against the plaintiff. In no 
event can the defendants be injm-ed. A re- 
covery in this suit will bar any future suit 
against them, on the note. 

The possession of a bill by the indorsee, 
who had indorsed it over to another, is, un- 
less the contrary appear, evidence that he is 
the bona fide holder and proprietor of such 
bUl, and he is entitled to recover thereon, not 
withstanding there may be on it one or more 
indorsements in full, subsequent to the in- 
dorsement to him, without his producing any 
receipt or indorsement back from either of 
the subsequent indorsers, whose names he 
may strike out or not as he thinks proper. 
Dugan V. U. S., 3 Wheat [16 U. S.] 172; U. S. 



[6 Fed. Cas. page 259] 
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V. Barker [Case No. 14,517]. Possession of a 
bill by the payee which he had indorsed over, 
is evidence that he has paid to the person 
who had a right to call upon him, though it is 
not re-indorsed. Lonsdale y. Brown pCd. 
6,492]; Buzzard v. Fleckuoe, 1 Starkie, 333; 
Barbarin v. Daniels, 7 La. 479. 
Verdict for the plaintiff and judgment. 



Case l^o. 3,088. 

CONARD V. ATLANTIC INS. CO. 
[See Case No. 627.] 



CONAED (PAOIPIO INS. CO v.). See Case 
No. 10,647. 

CONCEPTION, The (CONSUL OF SPAIN 
v.). See Case No. 3,137. 



Case Uo. 3,089. 

CONCHLIN et al. v. The HARMONY. 

[1 Pet. Adm. 34, note.] ^ 

District Court, D.° New York. 1797. 

Salvage — Compexsatios. 

The brigantine Harmony found on shore 
on the Bahama bank, deserted and abandoned, 
—with very great labor, difficulty and danger, 
she was brought into N. York by the libellants. 
One moiety of the net proceeds of vessel and 
oiirgo allowed as salvage. 

[Cited in The Waterloo, Case No. 17,257: 
The Henry Ewbank, Id. 6,376; The Mas- 
sasoit, Id, 9,260; Evans v. The Charles, 
Id. 4,556; Sewell v. Nine Bales of Cotton, 
Id. 12,683.] 

In admuralty. 

Libel: "To the Honourable Robei-t Troup, 
Esquure, Judge of the Disti-ict Court of New 
York.— The Libel of Richard Conklin, Owner 
of a Moiety of the Sloop Betsey, and Mas- 
ter of the said Sloop, Strong Conklin, Owner 
of the other Moiety, and Mate of the said 
Sloop, Enoch Conklin and Nathan Smith, 
Mariners on Boax-d the -said Sloop, against 
the Brigantine Harmony, her Tackle, Ap- 
parel, Pm-nitm-e and Cargo. The said libel- 
lants give this honom*able com-t to undei-staud 
and be informed that, proceeding on a cer- 
tain voyage from New Providence for the 
port of New York, with a quantity of mer- 
chandize loaded on board the said sloop 
called the Betsey, viz. a large quantity of 
pine-apples and yams, of the value of five 
thousand dollai*s, or thereabouts, on the 
twentieth day of May last, in the Bahama 
straits, they discovered the said brigantine, 
called the Hai-mony, lying on a rank heel, 
with her sails flying, and main boom in the 
water, in great apparent distress, at the dis- 
tance of about eleven leagues from the north- 
west point of Bahama island, on a certain 
bank of sand interspersed with rocks, which 
reus along the western and northern coasts 
of the said island. That these libellants 



* [Reported by Richard Peters, Jr., Esg.] 



thereupon made sail to the said brigantine, 
and, finding the same abandoned by the 
crew, were induced to go on board of the 
same. That, on examining the said brigan- 
tine, all her hatches, except the main hatch, 
being open, they found she contained a cargo 
consisting of sugar and molasses; but that 
the same had not, as far as these libellants 
examined, been then considerably damaged: 
that there wei-e no papers on board by which 
they could learn the names of the proprietors 
of the vessel; that they found six feet and 
a half of water in the hold of the said brig- 
antine. And these libellants fm'ther shew 
that determining to effect, if possible, the 
preservation of the said brigantine and her 
cargo, they immediately cast anchor at a 
small distance from the said brigantine, not- 
withstanding two rocks appeared above wa- 
ter, within two himdi-ed yards of then* sta- 
tion, and continued at anchor alongside, or 
near the said brigantine, all that night and 
the thi*ee succeeding days; during which 
time these libellants, by great exertions of 
labom*, and with severe fatigue, were con- 
tinually employed in throwing the said cargo 
of the said sloop the Betsey into the sea, and 
carrying and removing a part of the said 
eai-go of the brigantine into the said sloop, 
and in pumping the said brigantine; by 
means whereof the said brigantine, on the 
twenty-thu-d day of May, became buoyant in 
her fore part, and these libellants, by throw- 
ing out her anchor astern, and heaving with 
great and urn-emitted exertions on her cable, 
were enabled to bi-ing round the head of the 
said brigantine; and, having cast out her 
sheet anchor, at the whole length of the 
cable, threw fi-om the aft part of the said 
brigantine a part of her cargo into the sea, 
whereby the said brigantine became afloat; 
and these libellants further show that, on the 
evening of the said twenty-third of May, 
and the morning of the twenty-fourth, the 
weather being squally and tempestuous, 
these libellants returned to and continued in 
the said sloop near and about the said brig- 
antine in the most imminent danger, the 
wind blowing from different quarters and 
sometimes upon the said bank. But these 
libellants, being resolved to risque their lives 
for the safety of "the said brigantine, re- 
tiu^ned to the same and made sail upon her 
on the twenty-fourth day of May, the said 
vessel having then six feet and a half of wa- 
ter in her hold, and that part of her cai-go 
which remained on board being veiy much 
shifted into the side, and causing the said 
brigantine to heel and labour very much in 
sailing. That, a strong current setting upon 
the bank, these libellants were again com- 
pelled to anchor with the said brigantine and 
sloop on the same day; and, continuing so at 
anchor, on the next day a certain sloop, 
called the General Green, commanded by 
Captain Stein, bound from the Havauna to 
Providence in Rhode Island, fell in with 
these libellants, and, in consideration of 
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twenty-three boxes of sugai-, "being part of 
the cargo of the said brigantine, which were 
then and there delivered to him by these li- 
bellants, in full satisfaction for assistance, 
■was induced to cast anchor alongside of the 
said brigantine, and with the crew of his ves- 
sel to assist these libellants in stowing and 
trimming the cargo of the said brigantine, 
and pumping out the water therefrom. And 
these libellants fui'ther shew that two of the 
mariners on boai-d of the said sloop, bound 
from the Havanna to Providence in Rhode 
Island, with the permission of the said Cap- 
tain Stein, and in consideration of the sum 
of two hundi-ed dollars, paid to them by this 
libellant, Richard Conkiin, undertook to as- 
sist in navigating the said brigantine to the 
port of New York; that, these libellants, 
Enoch Condilin, and Sti'ong Concldin, with 
the said two mariners, on the tr^'enty-sisth 
of May last, took charge of the said brigan- 
tine, and weighed anchor, and arrived at 
New York, on the seventh day of this present 
month of June, together with a considerable 
part of her cargo, on which day also the said 
sloop called the Betsey also arrived at the 
port of New York, with the residue of the 
said brigantine's cargo so saved from loss 
and destruction by these libellants as afore- 
said. And these libellants f mother shew that, 
on their arrival at this port, this libellant, the 
said Richard Gonklin, duly entered the said 
brigantine and sloop with their lading at the 
custom-house of this district of New York, 
and have since, together with Isaac Moses, of 
the city of New York, aaictioneer, and Nicho- 
las Low, as their secm'ities, become bound to 
the United States for payment of the duties 
thereupon, and are now proceeding to land 
the same, delivering it as landed into the 
. possession of the said Isaac Moses, as a coun^ 
ter-security for the engagements so entered 
into by him, as sm'ety for your libellants for 
the said duties; and to the end that he may- 
keep and dispose of the same, under the 
direction of this honom-able court And your 
libellants do fm-ther shew, that a considera- 
ble part of the said cai-go on board the said 
brigantine being damaged and perishable, it 
is the interest of those whom it may concern, 
that the same should be immediately sold. 
Wherefore, these libellants pray the aid and 
advice of this honom-able court in the prem- 
ises, with the customary process thereof; and 
that the said brigantine and the cargo there- 
of, so saved and brought into this port, may 
be sold by a decree of this honom'able conrt^ 
and that this honourable court will adjudge 
and decree to these libellants the whole or so 
much thereof, after deducting all charges, 
and in such proportion to these libellants, a& 
this honom-able court shall think proper. M'- 
Kinnin, Proctor for Libelants." 

Decree: THE COURT, having taken time 
to advise in this cause until this day, doth 
now order, sentence and decree, and it is 
hereby ordered, sentenced and decreed by 
the court, that out of the sum of fifty-sis 



thousand five hundred and twenty-three dol- 
lars and thirty-eight cents, arising from the 
sale of the said brigantine Harmony and her 
cargo, and brought into court, the clerk pay 
the costs of the libellants, and those of the. 
several claimants in this cause to be taxed, 
and also the costs accruing upon the petition 
of Thomas Sheafe to this court for a remis- 
sion of foreign duties charged upon the said 
brigantine and cargo, and also the fees and 
costs of the several officers of this comt to 
be lilcewise taxed; and it is further ordered, 
sentenced and decreed by the court, that the 
clei-k also pay to the collector of the disti-ict 
of the city of New York, out of the sum so 
as aforesaid brought into com-t, the sum of 
seven thousand seven hundred and sixty-four 
dollars and one cent, being the amount of du- 
ties secm-ed to be paid to the United States 
upon the said brigantine and her cargo. 
And, as a compensation for the saving of the 
said brigantine and her cargo, it is fm-ther 
ordered, sentenced and decreed by the court, 
that the clerk pay one moietj' of the residue 
of the sum so as aforesaid brought into court, 
in manner following, that is to say, to the 
libellants Richard Conklin and Sti'ong Gonk- 
lin, as owners of the sloop Betsey, one third 
part of the said moiety; "and that the clerk, 
after dividing the remaining two thh-d parts 
of the said moiety into thirteen equal shares, 
pay four shares and a half to the said libel- 
lant Richard Conklin, four of the said shares 
being in consideration of his quality of mas- 
ter of the sloop Betsey, and the half of a 
share in consideration of the services ren- 
dered by his negro boy Charles in saving the 
brigantine and her cargo; and that the clerk 
pay three other shares to the said libellant 
Sti-ong Concklin, as mate of the said sloop 
Betsey, and three other shares to the libel- 
lant Enoch Concklin, as a mariner on board of 
the said sloop Betsey, and who acted as mas- 
ter of the said brigantine after she was got 
ofE the Bahama, bank, and navigated her into 
the port of New York; and that the derk 
pay the two remaining shares and a half to 
the libellant Nathan Smith as a mariner on 
board of the said sloop Betsey, And it is 
further ordered, sentenced and decreed by 
the court, that the other moiety of the resi- 
due of the sum so as aforesaid brought into 
court, be retained by the clerk to be paid 
under a future order of the com-t to the sev- 
eral claimants in this cause, according to their 
respective interests in the said brigantine 
and cargo, or either of them. 



Case K"o. 3,090. 

CONCKLIN V- The SYLYAN SHORE. 

[39 Hunt, Mer. Mag, 74.] 

District Court, S. D. New York. April, 1S5S. 

Maritime Liens— Suppltes— State Statutes— 
"Port" Defined. 

pL. Materials obtained on the credit of a 
vessel, and used in her construction, give rise 
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to a lien, under 3 Eev. St. N. T. c. 8, tit S, §1, 
whether the builder obtained them in his char- 
acter of owner or builder.] 

[2. The statute provides (section 2) that the 
lien shall cease immediately after the vessel 
leaves the port at which the debt was created, 
unless the creditor shall, within 10 days after 
such departure, file specifications of his lien 
in the county clerk's office of the county in 
which the lien was created. HcM, that the 
word "port," as employed in this and like stat- 
utes, is not used in any technical sense, such 
as port of entry, free port, etc., but in the 
familiar and popular sense, which covers any 
place along the shore where a vessel may need 
repairs or supplies.] 

[3. "Whenever the vessel departs from the 
county in which the lien was created and is 
required to be recorded, she "departs from 
the port," although she merely goes to a port of 
a neighboring county.] 

In admiralty. This was a libel filed to re- 
cover the price of lumber furnished by the 
libelant to F. I. A, & L. H. Boole in July, 
1S56, and applied by them in building the 
steamboat at Mott Haven, in "Westchester 
county. The steamboat was built under a 
contract between L. H, Boole and the claim- 
ants, the Xew York and Hiirlem Navigation 
Company, by which the hull and joiner work 
were to be completed before August 17, and to 
be delivered at a wharf in New "Jork City. 
The hull of the boat was taken to New York 
August 22, and after receiving her machinery 
and making a trial trip or two she returned 
to Mott Haven, October 25, and on Novem- 
ber -10 began her regular trips between Har- 
•lem and New York. On November 5 the 
builder was paid the contract price in full. 
The lumber was not sold to or for the vessel, 
and the charges on the libelant's' books were 
to the firm alone, not naming the boat. This 
suit was commenced November 25, 1856. No 
specification of lien was filed in the county 
clerk's office of "Westchester or New York. 

[The lien was claimed under 3 Kev. St 
N. Y. p. 493, tit 8, c. 8, which provides as 
follows: "Section 1. "Whenever a debt 
amounting to fifty dollars or upwards, shall 
be contracted "by the master, owner, or his 
agent; builder or consignee of any ship or ' 
vessel within the state, for either of the fol- 
lowing purposes: On account of any work 
done, or materials or articles furnished in 
this state, for or towards the building, re- 
pairing, fitting, furnishing or equipping such 
ship or vessel; * * * such debt shall be a 
lieu upon such ship or vessel, her tackle, ap- 
parel and fm*niture; and shall be preferred 
to all other liens except mariner's wages." 

["Sec. 2. When the ship or vessel shall de- 
part from the port at which she was when 
the debt was contracted, such debt shall 
cease to be a lien at the expu-ation of 60 
days after the return of such vessel to such 
■port, and in all cases such lien shall cease 
immediately after such vessel shall have left 
such port, nnless the person having such 
lien shall, within 10 days after such depar- 
ture, cause to be drawn up specifications of 
I his lien, the correctness of which is to be 



sworn to by such person, his agent, or his 
legal representatives, and filed in the county 
clerk's office of the county in which such lien 
shall be created."] 

Beebe, Dean & Donohue, for libelant 
Benedict & McGowan, for claimant 

Before BETTS, District Judge. 

HELD BY THE COUBT: That a lien was 
Indisputably created in favor of the libelant 
by the purchase made by the buildei*, if the 
materials were obtained on the credit of the 
vessel, whether he procured them in the 
character of owner or builder, subject to the 
condition expressed in the statute of filing a 
specification within ten days after leaving 
the port. That the term "port" used in this 
class of enactments has never been imder- 
stood or employed in a technical or restricted 
sense, as limited to ports of entry, free ports, 
or those bearing any special qualification. 
These municipal lien laws especially are 
adapted to occasions which would, natiurally 
occur in places along the shores of our in- 
land waters, wherever a vessel may need re- 
pairs or supplies, and the word "port" would 
naturaUy be used in its most familiar and 
jjopular sense. That the second section of 
the lien law of the state fixes the eounty 
within which the lien is created as the place- 
where legal proof of it shall be recorded, and: 
thus indicates unmistakably that when the 
vessel leaves such county, she departs from 
the port where the privilege accrued to her, 
and it is the same where her removal in 
point of distance is merely nominal, in going, 
for instance, into a port in the county of New 
York, as to one in Richmond or Suffolk coun- 
ty. That the libelant, not having filed his 
specification within ten days after the de- 
parture of the vessel from the port, his right 
of action was barred in this case. 
Libel dismissed, with costs. 
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Case No. 6,659. 



Case ITo. 3,091. 

The CONCORDA, 
[See Case No. 3,092.] 

Case No, 3,09S. 

The CONCORDIA- 

PENT V. The CONCORDIA. 

[5 Adm. Ree. 400.] 

District Court, S. D, Florida. Dee. 17, 1855. 

Salvage — Compensation. 

[1. Salvors, having no means of saving a car- 
go of cotton but by rafting, have no right to 
esclude others having vessels on the spot from 
participating in the salvage service.] 

[2. The first salvors should be allowed 8 per 
cent, on the value of the cotton saved by the 
second set for saving it from fire by scuttlmg 
or cutting a hole in the side of the ship.] 

[Cited in The Tolomeo, 7 Fed. 501.] 
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[In admiralty. Libel by Anthony Pent 
and others against the ship Concordia, her 
cargo, etc., for salvage services.] 

O. B. Wart, for libellants. 
S. J. Douglas, for respondent. 

MARVIN, District Judge. It is ordered, 
adjudged, and decreed, that the libellants 
and petitioners have and recover in full 
compensation for their services in saving 
said cai'go and materials, the one half of the 
net proceeds. It is ordered, that the bills 
for costs and expenses of this suit and for 
aU other charges upon the property, be 
brought into coiurt with the proper proofs 
or vouchers, on or before Wednesday next, 
at ten o'clock in the forenoon, to be submit- 
ted to the court, and allowed or disallowed, 
and that the costs, expenses and chai-ges al- 
lowed by the court, except the proctor's fee 
for defending this suit, be deducted from 
the gross proceeds of sales, and the remain- 
der be considered the net proceeds, the one 
balf of which is hereby allowed for salvage. 
That the clerk pay out of said proceeds the 
costs, expenses and charges allowed by the 
court, and the salvage ascertained as afore- 
said, and pay the residue to Captain Cash- 
ing, late master of said ship; and that he 
be admonished that he receives said residue 
discharged of any claim upon them for any 
pretended charges not allowed by the coiu:t, 
and that he ought not to pay any such 
•charges, all legal charges being made by this 
decree a charge upon the gross proceeds. 
That the division of said salvage be reserved 
for a fui'ther decree. 

Afterwards, to wit, on the 20th day of said 
month, the judge made and filed an order 
in this case on the salvage, costs, and 
charges, in the words and figures following, 
to wit: 

It is the opinion of the court in this case 
that the first set of salvors had no right to 
exclude the second set from saving the cot- 
ton in their vessels, the first set not hav- 
ing at the time the means to save it, ex- 
cept by rafting; and they had no right to 
expose the property on the raft when there 
wei-e wrecking vessels on the spot, ready 
to receive it It is also the opinion of the 
com-t that the first set have a claim upon 
the cotton saved by the second set for sav- 
ing it from the fire by the scuttling or cut- 
ting of a hole in the side of the ship, and 
letting in the water, as by them alleged, and 
that eight per cent, upon the salvage of the 
second set ought to be allowed for this serv- 
ice to the first set. It is ordered and de- 
creed that the portion of costs and charges 
to be paid by the salvors be apportioned 
among them according to their respective in- 
terests; that eight per cent, of the salvage 
allowed the second set be deducted from 
their salvage and assigned to the first set; 
and that it be referred to Commissioner 
Baldwin to divide the salvage; and that he 



allow Edward Percey, mate of the ship, two 
shares out of the salvage of the second set. 
The costs and charges upon the proceeds 
of the said property having been brought in- 
to court in pursuance of the decree lately 
pronounced, it is now ordered that the fol- 
lowing bills be allowed against said pro- 
ceeds: 

The bill of the clerk of the court ?113 39 

The marshal's bill ^Sik^^ 

Libellant's proctor's fee 20 00 

O'Hara & Wells, bill for wh'fge & „„_ ^^ 

storage "68 18 

California House for boarding crew. . 47 4y 

Bill for provisions for crew S? 1^ 

Notary public's fees 21 57 

Bowne & Curry's bill for house for 

crew f kR 

One witness fee 1 50 

$604 97 

—Making the aggregate bills allowed sis 
hundred and four dollars and ninety-seven 
cents, which deducted from seven thousand 
one hundred and thirty-nine dollars and 
ninety-nine cents, leaves as a net proceeds 
six thousand five hundred and thirty-five 
dollars and two cents, the one half of which, 
or three thousand two himdred and sixty- 
seven dollars and fifty-one cents, is allowed 
to the salvors, and the same sum Gess one 
hundred and forty-eight dollars, the respond- 
ent's proctor's fee, which is to be paid out 
of the residue by the clerk), or three thousand 
one hundred and nineteen dollars and fifty- 
one cents to be restored and paid to the late 
master for and on account of whom it may 
concern. 



Case ISTo. 3,093. 

CONCORD R. CORP. v. TOPLIFF. 

[21 Int. Rev. Rec- 74.] 

Circuit Court, D. New Hampshire. Oct Term, 

1874. 

Internal Revekde— Cobfobate Securities— Re- 
peal OP Income Tax. 

The tax on bonds, coupons, interest dividends 
and profits of railroads and other corporations 
has in all the enactments since 1861 been kept 
entirely distinct and separate from the income 
tax proper, and the act of 1867 [14 Stat. 480], 
terminating the income tax with the year 1870, 
does not, therefore, apply to the former tax, 
which continued in force until the 1st day of 
August as provided by the 17th section of the 
act of July 14, 1870 [16 Stat 261]. 

[At law. Action by the Concord Railroad 
Corporation against E. M. ToplifE.] 

Isaac W. Smith, for plaintiffs. 

Henry P. Rolfe, U. S. Atty., for defendant 

SHEPLEY, Circuit Judge, and CLARK. 
District Judge. Assumpsit to recover back 
from the defendant, who is internal revenue 
collector for the second district of New 
Hampshire, the sum of ?4,351.28, alleged to 
have been illegally collected of the plain- 
tiffs by the defendant Plea, general issue, 
with brief statement The hearing was had 
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upon a case agreed: "Tliat the plaintiffs, 
a railroad corporation organized under a 
cliarter from the legislature of New Hamp- 
shire, on the 22d day of April, 18T0, declared 
a dividend of $78,947.37 out of the net earn- 
ings for the sis months ending March 31, 

1870, inclusive of the tax thereon, payable 
to the stockholders May 2, 18T0. The profits 
over the dividend for the same period were 
§3,934.13. On the 7th day of June, 1870, 
the plaintiffs made return to the assistant as- 
sessor of the seventh division of said dis- 
trict of the dividends declared upon the earn- 
ings for the said period, and of the profits 
over the dividend. On the 15th day of 
Jime, 1870, the assistant assessor of the sev- 
enth division of said distiict assessed against 
the plaintiffs a tax of 5 per cent on said 
sum of §78,947.37, amounting to §3,947.37, 
and a tax of 5 per cent, on said sum of 
§3,947.37, amounting to §196.70, making a 
total -of tax of §4,144.07, and returned the 
same to the assessor for said district, who, 
on the 20th day of June, 1870, committed the 
same, with his list of taxes for that month, 
to the defendant, who was the collector for 
said disti-icL Said sum of §4,144.07, upon 
the demand of the, defendant^ and upon his 
threat to distrain upon the property of the 
plaintiffs if payment should be refused, the 
plaintiffs paid to said defendant on the 30th 
day of July, 1870, with 5 per cent addition- 
al, to wit §207.20, as penalty exacted by the 
defendant for non-payment of said tax in 
the month of June, 1870, making a total of 
§4,351.28 so paid by the plaintiffs to the de- 
fendant and which was paid by them under 
protest in writing, that they were not liable 
to pay the same, nor any part thereof, and 
which was delivered to the defendant at 
the time of payment April 18, 1871, the 
plaintiffs appealed from said assessment and 
collection to the commissioner of internal 
revenue, according to the provisions of law 
in that regard and the regulations of the 
treasury established in pursuance thereof, 
and praying for the refunding of the several 
sums paid as aforesaid; and the decision of 
the commissioner was had thereon June 14, 

1871, rejecting the claim of the plaintiffs 
for refunding the several sums aforesaid. 
On the 20th day of September, 1871, the day 
before this suit was brought the plaintiffs 
demanded the repayment of said several 
sums, which was refused." It was also 
agreed "that if the court shall be of opinion 
that the plaintiffs are entitled to recover of 
the defendant judgment shall be rendered 
for the plaintiffs for such sum as the court 
shall find to be due, and costs; otherwise 
judgment shall be rendered for the defend- 
ant for his costs." 

The question here is, were these taxes legal- 
ly assessed and collected of the plaintiffs? 
The earnings of the plaintiffs' corporation, 
upon which the tax was laid, and out of 
whieh it was collected, accrued in the six 
months from October 1, 1869, to March 31, 



1870. It does not appear precisely how 
much was earned in the last three months of 

1869, nor how much in the fii'st three months 
of 1870; but if the monthly earnings were 
uniform one-half of the sum of §78,947.37, 
to wit §39,473.68, was earned in 1869. As 
to this one-half, it is not now contended that 
it was not subject to taxation. Since this 
suit was brought, in September, 1871, the 
cases of Barnes v. The Railroads, 17 Wall. 
[84 U, S.] 294, have been decided by the 
supreme court at Washington, and are so far 
decisive of this case. But as to the other 
one-half of the earnings, to wit, the sum of 
§39,473.68, accruing in the year 1870, the 
plaintiffs contend that the tax was illegal 
and without authority; that although, as 
decided in Barnes v. Philadelphia & R. R. 
Co. (Dec. Tei-m, 1872) 17 WaU. [84 U. S.] 
294, a tax of 5 per cent might be assessed 
upon dividends declared subsequent to De- 
cember 31, 1869, upon net earnings prior to 
that date, yet there is no authority by law 
for assessing taxes upon dividends declared 
out of earnings that accrued subsequent to 
that date, on which the tax was not as- 
sessed by the 1st day of March, 1870. Such 
was his position on the argument of the 
case, and he relied upon the act of March 2, 
1867 (14 Stat. 480). "That the taxes on in- 
comes herein imposed shall be levied on the 
1st day of March, and be due and payable 
on or before the 30th day of April in each 
year, until the year 1870, and no longer." 
But if the position of the plaintiffs is correct, 
that this tax was illegal because it was 
not assessed until after March 1, 1870, then 
it is difficult to see— though not so claimed 
by plaintiffs— how the tax on the earnings 
of the last three months of 1869 was legal, 
because the dividend on the whole six 
months' earnings was not declared until 
the 22d day of April, 1870, and the tax 
was not assessed on any portion there- 
of until the 17th of Jime following. All 
the earnings of the road, in that particular, 
are in the same category. Since the argu- 
ment in t hiR case, the supreme com*t has de- 
cided in the Stockdale Cases [Stockdale v. 
DosweU, 16 Wall. (83 U. S.) 156; Same v. 
Atlantic Ins. Co., 20 WaU. (87 U. S.) 323] 
that the income of corporations, accruing be- 
tween the first day of January, 1870, and 
the 1st day of July of the same year, is liable 
to taxation; and they based their decision 
upon the 17th section of the act of July 14, 

1870, which is as follows, so far as it is 
material to this case: "And be it fui-ther 
enacted, that sections one himdred and twen- 
ty, one hundred and twenty-one, one him- 
dred and twenty-two, and one hundred and 
twenty-three of the act of June 30, 1864, en- 
titled *An act to provide internal revenue to 
support the government, to pay interest on 
the public debt, and for other purposes,' as 
amended by the act of July 13, 1866, and 
the act of March 2, 1867, shall be construed 
to impose the taxes therein mentioned to the 
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first day of August, 1870, but after tliat date 
no further taxes shall be levied or assessed 
under said sections." This act -was passed 
July 14, 1870, and the report of the Stock- * 
dale Cases [supra] is silent as to the time 
the taxes under consideration therein were 
assessed, whether before or after the pas- 
sage of the act. But in this case it is agreed 
that the tax was assessed on the 10th day of 
June, 1870, which was before that act was 
passed; and so the assessment of the tax 
cannot be supported under it, as the act 
provides distinctly that it "shall not be con- 
strued to affect any act done, right accrued 
or penalty incun-ed under former acts; but 
every such right is hereby saved." 

Now, it is very manifest that if this assess- 
ment was not legal before that act,— if there 
was no authority for it, — then it was not 
legal afterwards, because, being made before 
the act passed, it was, by expressed terms, 
not to be affected by it. This tax, then, so 
far as laid upon the earnings of the road ac- 
cruing, subsequently to Dee. 31st, 1869, if 
supported at all, must be upon difEerent 
grounds from those on which were placed 
the Stockdale Cases, by a majority of the 
com't, and we think it may be so supported; 
and in the Stockdale Cases two of the judges 
(Bradley and Chief Justice), while concur- 
ring in the opinion of a majority of the com-t, 
did so expressly upon, to them, the more 
satisfactory ground that the 120th and 122d 
sections of the statute of 1864 (13 Stat 283, 
284), amended by the act of 1866, had not 
been repealed or limited In duration by the 
119th section of the same act, as amended 
by the act of 1867 (14 Stat 480), limiting the 
income tax to the year 1870, as the plaintiffs 
contend. 

The opinion of Mr. Justice Bradley, deliv- 
ered in the Stockdale Cases, shows clearly the 
ground on which he and the chief justice 
placed their concurrence in the judgment of 
the court, and, if that opinion is sound, theoa 
tie tax assessed in this case upon the earn- 
ings of the railroad accruing in the first three 
months of 1870, were rightfully assessed and 
judgment must be for the defendant Did, 
then, the provision in tie act of 1867 (14 Stat 
480), "That the taxes on incomes herein im- 
posed shall be levied on the first day of 
March, and be due and payable on or before 
the thirtieth day of April in each year, imtil 
and including the year eighteen hundred and 
seventy and no longer," repeal section 122 of 
the act of 1864 (13 Stat 284), as amended by 
the act of 1866, which provides for the as- 
sessment of a tax upon any dividend of any 
raih'oad, canal, turnpike, canal navigation or 
slackwater company as part of the earnings, 
profits, income, or gains of such company, 
and of all profits carried to the account of any 
fund, or used for construction, etc.? To an- 
swer this question satisfactorily an examina- 
tion of the history of the income taxes, and 
of taxes upon railroads and other corpora- 
tions, with the various statutes creating or 



modifying the same, becomes necessary. The 
income tax first appeared in the act of Au- 
gust 5, 1861 (12 Stat 309, § 49), in these 
words: "That from and after the first day 
of January next, there shall be levied, col- 
lected and paid, upon the annual income of 
every person residing in the United States, 
whether such income is derived from any 
kind of property, or from any profession, 
trade, employment, or vocation caiTied on in 
the United States, or elsewhere, or from any 
other som-ce whatever, if such annual income 
exceeds the sum of eight hundred dollars, a 
tax of three per centum on the amount of 
such excess of such income above eight hun- 
dred dollars; provided, that upon such por- 
tion of said income as shall be derived from 
interest upon treasury notes or other securi- 
ties of the United 'States, there shall be 
levied, collected, and paid a tax of one and 
one-half per centum. . Upon the income, rents, 
or dividends accruing upon any property, se- 
cm-ities or stocks owned in the United States 
by any citizen of the United States residing 
abroad, there shall be levied, collected and 
paid a tax of five per centum, excepting that 
portion of said income derived irom interest 
on treasury notes and other securities of the 
government of the United States, which shaU 
jpay one and one-half per centum. The tax 
herein provided shall be assessed upon the 
annual income of the persons hereinafter 
named for the year next preceding the tinr© 
for asse^ing said tax, to wit the year nest 
preceding the first day of January, eighteen 
hundred and sixty-two; and said taxes, when 
so assessed, shall become a lien on the prop- 
erty, or other sources of said income for the 
amount of the same, with interest and other 
expenses of collection, until paid; provided, 
that in estimating said income, all national, 
state, or local taxes assessed upon the proper- 
ty, from which income is derived, shall be 
first deducted." 

It will be observed, that here are three dis- 
tinct income taxes, — one of three, one of one 
and one-half and one of jfive per centum,— 
and the only deduction is that of taxes paid. 
An examination of the whole act shows, that 
nothing is said in it concerning the taxation 
of the earnings, dividends or bonds of corpo- 
rations or companies; but all "sources of in- 
come whatever" were included in the provi- 
sions of the one section. This tax was made 
payable on or before the 30th day of Jime, 

1862, and had no limitation as to the time of 
its continuing in force. If there had been, it 
is manifest, that the tax must have ceased on 
all incomes alike; whether derived from 
bonds, dividends, earnings of railroad com- 
panies or otherwise. In 1862 congress again 
dealt with the income tax and provided it 
should be assessed on the first day of May, 

1863, on the income of the year ending the 
31st day of December preceding, and so- 
thereafter, until and including the year 1866, 
and no longer. Here is the first limitation as 
to the time of its duration. The tas was- 
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made payable on the 30th day of June in 
each year of its continuance. But in this 
year, 1S62, there appeared (12 Stat. 4G9, § SI,) 
a distinct provision for the taxation of rail- 
road honds and dividends, which is as fol- 
lows: "And he it further enacted, that on 
and after the first day of July, 1862, any per- 
son or persons owning or possessing, or hav- 
ing the care or management of any railroad 
company or raUroad corporation, heing in- 
debted for any sum or sums of money, for 
which bonds or other evidences of indebted- 
ness have been issued, payable in one or more 
years, upon which interest is, or shall be 
stipulated to be paid, or coupons representing 
the interest shall be or shall have been issued 
to be paid, -and all dividends in scrip or mon- 
ey, or sums of money thereafter declared due 
or payable to stockholders of any raili'oad 
company, as part of the earnings, profits or 
gains of said companies, shall be subject to 
pay a duty of three per centum on the amount 
of all such interest or coupons or dividends 
whenever the same shall be paid; and said 
railroad companies or railroad corporations, 
or any person or persons owning, possessing, 
or having the care or management of any 
raih'oad company or raih'oad corporation, are 
hereby authorized and required" to deduct and 
withhold fi*om all payments made to any per- 
son, persons, or party, after the first day of 
July, as aforesaid, on account of any intei-est 
or coupons, or dividends due and payable as 
aforesaid, the said duty or sum of three per 
centum, and the duties deducted as afore- 
said, and certified by the president or proper 
officer of said company or corporation shall 
be a receipt and discharge, according to the 
amount thereof of said raiU'oad companies or 
railroad corporations, .and the owners, pos- 
sessors, and agents thereof, on dividends and 
on bonds or other evidences of their indebt- 
edness, upon which interest or coupons are 
payable, holden by any person or-party what- 
soever, and a list or return shall be made and 
Tendered within thh^ty days after the time 
fixed when said interest or coupons or divi- 
dends become due or payable and as often as 
every six months, to the commissioner of in- 
ternal revenue, which shall contain a true 
and faithful account of the duties received 
and chargeable as aforesaid, dm-ing the lime 
when such duties have accrued or should ac- 
crue, and remaining unaccounted for; and 
there shall be annexed to every such list or 
return a declaration under oath or affirma- 
tion in manner and form as may be pre- 
scribed by the commissioner of internal reve- 
nue, of the president, treasm'er, or some prop- 
er officer of said railroad company or railroad 
corporation, that the same contains a true 
and faithful accoimt of the duties so withheld 
and received dm-ing the time when such du- 
ties have accrued or should accrue, and not 
accounted for; and for any default in the 
mailing or rendering of such list or retiu:n, 
with the declaration annexed as aforesaid, 
the person or persons owning, possessing or 
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having the care or management of such rail- 
road company or raihroad corporation making 
such default, shall forfeit as a penalty the 
sum of five hundred dollars; and in case of 
any default in making or rendering said list, 
or of any default in the payment of the duty 
or any part thereof accruing, or which should 
acci'ue, the assessment and collection shall be 
made according to the general provisions of 
this act,"— and by section 91 of the same act, 
such gains, income, or profits as were de- 
rived from companies, corporations, or sav- 
ings institutions, which had been assessed or 
paid thereon the tax, were deducted from the 
annual income tax. 

Here we have a distinct method and time 
for assessing the bonds, dividends and prof- 
its of railroad companies and corporations 
different from the method and time of as- 
sessing the income tax, properly or usually 
so called,— and an exception of such bonds, 
dividends and profits out of It. In 1S61, such 
bonds, dividends and profits made a part of 
the income subject to taxation, and were as- 
sessed once a year in the same manner as 
other som'ces of income; but in lij62 they 
were assessed in a different manner, at dif- 
ferent times, and were expressly excepted 
out of the income tax, and so continued until 
after the assessment of the tax in this suit. 
In 1S64, congress again modified the income 
tax, and provided it should be continued be- 
yond 1866; and "that the duties or incomes 
herein imposed shall be levied on the £rst 
day of May, and be due and payable on or 
before the thirtieth day of June in each year, 
until and including the year 1870, and no 
longer" — (substantially the same provision as 
to the duration of the tax, as in the act of 
1867, on which the plaintiffs rely to show the 
illegality of the tax in this suit). But the 
same act continued the tax on the bonds, 
dividends and profits of raihroad and other 
companies, carried to any fund, substan- 
tially as in -1862, with a provision that the 
list or returns should be made and rendered 
to the assessor or assistant assessor in du- 
plicate, "and one of said lists or returns shall 
be transmitted and the duty paid to the 
commissioner of internal revenue within 
thirty days after the time when said interest, 
coupons or dividends become due and pay- 
able, and as often as every sis months." It 
also authorized the deduction of such divi- 
dends, etc., out of the income tax proper. 
In 1865 and 1866 respectively alterations 
were made in the income tax. But the 
bonds, dividends and profits of corporations 
and companies continued to be taxed in a 
distinct manner from the assessment of the 
income tax, properly so called, as before 
substantially. In 1867, further modifications 
werfe made; but no alterations were made in 
regard to the tax on bonds, dividends or 
profits of raih'oads or other corporations. 
They continued to be taxed in the same way 
and manner as before, and no .limitation was 
made other than that in regard to income 



OONCOED R. (Case No. 3,093) 



[6 Fed. Cas. page 266] 



taxes. In 1870 (16 Stat 261), congress enact- 
ed "that sections one liundred and twenty, 
one hundred and twenty-one, one hundred 
and twenty-two, and one hundred and twen- 
ty-three of the act of June thirty, eighteen 
hundi-ed and sixty-four, entitled," etc., "as 
a.mended by the act of July 13th, 1866, and 
the act of March 2d, 1867 (and these are the 
sections which impose taxes on diyidends of 
banks, railroads, and other corporations, and 
on salaries of officers), should be construed 
to impose the taxes therein mentioned to the 
first day of August, 1870, but after that date 
no further taxes shall be levied or assessed 
under said sections." 

In looking through the legislation from 
1862 to 1870, it is very obvious that in all 
the enactments since 1861 the income tax, 
properly so called, has been kept entirely 
distinct and separate from the taxation of 
bonds, dividends, and earnings of corpora- 
tions. It has been assessed at a different 
time and in a different manner— the one, 
once a year; and the other, usually twice: 
always as often as a dividend was declared, 
and as often as once in six months. The one 
was upon the annual income of each year, 
ending Dec. 31st; and the other, whenever 
the dividend was declared. The one went 
usually into the annual list for collection, 
and the other into the monthly, but never 
into the annual, and the one is known and 
recognized in the statute as the income tax, 
or the tax on incomes, and the other never 
so. Again, by the statute of 1862 (12 Stat 
474, § 92), it is provided that "the duties on 
incomes herein imposed shall be due and 
payable on or before the 30th day of June 
in each year thereafter, until and including 
the year eighteen hundred and sixty-six and 
no longer." Now this could not include and 
apply to the tax on dividends, for which 
railroad corporations were assessed, because 
the very same statute of 1862 fixed a different 
time for their assessment, showing very 
•clearly that the provision applied to the in- 
come tax properly so called, and to that 
alone. So in 1864 (13 Stat § 119), it was pro- 
vided "that the duties on incomes herein 
imposed shall be levied on the first day of 
May, and be due and payable on or before 
-the 30th day of June in each year, until and 
including the year eighteen hundred and 
-seventy and no longer." Now, this could on- 
ly be applied to incomes proper, and not to 
taxes on bonds and dividends of corpora- 
tions; because, in a subsequent section of 
the same act, the one hundred and twenty- 
second (13 Stat 284), it was provided, in re- 
gard to said taxes, that "a fist or return 
shall be made and rendered to the assessor 
or assistant assessor in duplicate, and one 
of said lists or returns shall be transmitted, 
and the duty paid to the commissioner of 
internal revenue, within thirty days after the 
time when said interest, coupons, or divi- 
dends become due and payable and as often 
-siS once in six months." Now if the provi- 



I sion of the one hundred and nineteenth sec- 
tion of the act of 1864, to wit **that the du- 
ties on incomes herein imposed shall be 
levied on the first day of May, and be due 
and payable on or before the 30th day of 
June, in each year, until and including the 
year 1870, and no longer," applies to the in- 
come tax proper, and not to bonds and divi- 
dends of corporations, it is difficult to see 
how the provision of the act of 1867, which 
is relied upon by the plaintiffs, can have a 
wider application, because it is in almost 
the same words as the act of 1864, and is 
equally inapplicable to the tax on bonds and 
dividends of raih-oads and other corpora- 
tions. Again, in 1866, eongi-ess struck out the 
provision of the act of 1864, in rfegard to the 
assessment on the income tax, so called, and 
re-enacted, in almost the same words, "that 
the taxes on incomes herein imposed shall 
be levied on the first day of May, and be 
due and payable on or before the 30th day 
of June in each year, until and including the 
year 1870 and no longer." But this provi- 
sion could not apply to the tax on bonds and 
dividends, and profits of raikoads or other 
corporations, any more than the similar pro- 
visions of the act of 1864, because, in the 
same act of 1866, congress provided in a 
subsequent section for a tax on such bonds, 
dividends, and profits in a distinct and dif- 
ferent manner and time; to wit (14 Stat. 138), 
it says, "and a list or return shall be made 
and rendered to the assessor or assistant as- 
sessor on or before the 10th day of the month 
following that in which said interest cou- 
pons, or dividends become due and payable, 
and as often as every six months." Next 
comes the act of 1867, which amends the 
119th section of the act of 1864, and provides 
as follows: "That the taxes on incomes here- 
in imposed shall be levied on the fli'St day of 
Mai-ch, and be due and payable on or before 
the thirtieth day of April, in each year, un- 
til and including the year 1870, and no long- 
er." But this we think must be confined 
to the income tax pi'oper, the same as in 
years before, and cannot be extended or ap- 
pUed to the tax on bonds, dividends or prof- 
its of railroads or other corporations, be- 
cause the act of 1867 did not in any way 
amend, change, alter, or repeal the provi- 
sion of the act of 1866, that such bonds, divi- 
dends or profits shall be subject to a duty 
of five per centum on the amount of all 
such interest, or coupons, dividends or prof- 
its, whenever and wherever the same shall 
be payable . . . and that a "list or re- 
turn shall be made and rendered to the as- 
sessor or assistant assessor on or before 
the tenth day of the month following that 
in which said interest, coupons, or dividends 
become due and payable, and as often as 
every six months." The different time and 
manner of the assessment of the tax in the 
two cases make it evident that the limita- 
tions, until the year 1870, in the act of 1867, 
must be confined to the income tax proper, 
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and that the taxation of bonds, dividends 
and profits of railroads and other corpora- 
tions as provided for by the act of 1S66 (14 
Stat. 139), was not limited thereby, and so 
continued in force until the 1st day of Au- 
gust, 1870, as provided by the 17th section 
of the act of July 14th of that year (16 Stat 
261), T7hich was after the tax in dispute in 
this case was assessed. 

It is contended that the tax on bonds, cou- 
pons, dividends and profits is an income tax, 
and so is within the provision that taxes 
on incomes should be assessed in March, 
1870, and no longer. See opinion of Strong, 
J., in Barnes v. The Railroads, 17 Wall. t84 
U. S.] 310. But it is a sufficient answer to say 
that other provisions of the statute make it 
evident that the provision was intended to 
apply to the income tax proper, and that the 
tax on bonds, coupons, interest, dividends 
and profits of railroads and other corpora- 
tions was not Imown or called a tax on in- 
comes, and was assessed in an entirely dif- 
ferent manner and time or times. Again, if 
the provisions of the act of 1867, that the 
taxes on incomes therein imposed shall be 
levied on the first day of March, and be due 
and payable on or before the thirtieth day 
of April, in each year, until and including 
the year 1870, and no longer, applied to the 
tax on railroad dividends, and the bonds 
and profits of corporations, then, between 
1867 and 1870, the tax on such dividends 
should have been levied in March, and col- 
lected in April of each year, instead of when- 
ever the dividend was declared, or before 
the tenth day of the next month thereafter. 
But such, it is believed, has never been the 
practice or understanding of the law. 

Judgment for defendant for costs. 



Case KTo. 3,094. 

In re CONDICT. 

[19 N. B. R. 142; ^ 2 N. J. Law J. 82.] 

District Court, D. New Jersey. Jan. 21, 1879. 

Discharge in Bankruptcy— Specifioatioxs. 

1. A specification which charges the offence 
in the words of the act is too vague and gen- 
eral. The particulars in which the bankrupt 
has offended should be so set forth that he may 
be apprised of the precise matters wherein it 
is claimed he has transgressed. 

[Cited in Re Graves, 24 Fed. 551.] 

2. A specification which simply charges the 
bankrupt with having concealed his estate and 
effects, and with having concealed, removed, 
altered, and destroyed the books and writings 
relating thereto, is insufficient for want^ of an 
averment that such acts were done with in- 
tent to defraud creditors, and in not more par- 
ticularly speci^ing what property was con- 
cealed, or what books and writings were de- 
stroyed. 

On specifications against discharge. 
T. N. McCarter, for opposing creditors. 
G. B. Hill, for bankrupt 



1 [Reprinted from 19 N. B-. R. 142, by per- 
mission.] 



(Case No. 3,094) CONDICT 

NIXON, District Judge. Nhie specifica- 
tions are filed against the bankrupt's dis- 
charge. The coimsel for the bankrupt in the 
argument moved to strike out six, to wit: 
the second, fom-th, sixth, seventh, eighth, 
and ninth, as being vague and insufficient 
The second is in these words: "Because the 
said Frederick K. Condict with the said 
other banliTupts, contrary to the provisions 
of the said bankrupt act [of 1867 (14 Stat 
517)], and its several supplements, did con- 
ceal his and their estate and effects and 
did conceal, remove, alter and destroy the 
books and writings relating thereto." The 
defects in this specification are (1) the want 
of an averment that the acts complained of 
were done with intent to defraud his credit- 
ors, and (2) in not more particularly speci- 
fying what properly was concealed, or what 
books and writing were destroyed. No mat- 
ters are presented in which the bankrupt 
can raise an issue. The third specification 
is obnoxious to the first objection stated in 
regard to the second. Perhaps the reference 
to Schedule A would be sufficient as to the 
past entries in the cash-book and jom-nal, 
but there is no allegation that the things 
done were with any fraudulent intent The 
fourth charges the bankrupt with being 
privy to the making of false, fictitious, and 
fraudident entries in the books of aceoimt 
with intent to defraud the creditors, and by 
an amendment thereto, afterwards allowed 
by the com*t, it is specified that they were 
made in the cash-book and jom'nal, and re- 
fers to Schedule A, filed with the specifica- 
tion, as containing a large portion of such 
entries. I think this is sufficientiy definite 
to disclose to the bankrupt the charges 
which he is to meet, and the motion to strike " 
out is overruled. The objections to the sixth, 
seventh, eighth, and ninth specifications are^ 
well taken, and the case must stand as if 
none such were filed. It has been the uni- 
form practice under the bankrupt act to con- 
sider all specifications as too vague and gen- 
eral which charge the offence in the words 
of the act The particulars in which the 
bankrupt has offended should be so set forth, 
that he may be apprised of the precise mat- 
ters wherein he is alleged to have ti-ans- 
gressed. Blum. Bankr. 504; In re Butter- 
field [Case No. 2,247]; In re HiU [Id. 6,482]; 
In re Mai-ston [Id. 9,142]; In re Son [Id. 13,- 
174]; In re Eidom [Id. 4,314]. The case rests 
then upon the first, fourth, and fifth speci- 
fications. The first charges a preference 
contrai-y to the provisions of the bankrupt 
act, in transferring to one Stephen H. Con- 
dict, the father of the petitioner, in the 
month of November, 1SG9, their whole stock 
of mei-chandise for the purpose of preferring 
him as a creditor; the fourth with making 
or causing to be made false and fictitious 
enti-ies in the books of accotmt of the firm; 
and the fifth with giving fraudulent prefer- 
ences to a number of their creditors, whose 
names are enumerated in Schedule B. 



CONE (Case No. 3,096) 

I have examined the eTidenee with care, 
and am of the opinion that the opposing 
creditors, upon whom the bm-den of proof 
rests, have failed to establish the truth of 
these specifications. It does not appear 
that Stephen H. Condict was a creditor of 
the firm when the sale of the merchandise 
was made to him, and if he had been, such 
a transfer, two or three years before the pe- 
tition in bankruptcy was filed, was not 
against the provisions of the bankrupt act 
in regard to preference to honest creditors. 
In re Jones [Id. 7,4i6]. • The entries in books 
complained of, although irregular, seem to 
have been necessary to make them express 
the business of the partnership and to eon- 
form to the facts of the ti-ansactions as they 
actually existed, and the alleged fraudulent 
payments, as exhibited in Schedule B, were 
made to their bona fide creditors in the regu- 
lar com'se of their business during the years 
1869, 1S70, and 1871, before any act of bank- 
ruptcy is shown to have been committed. 
The petitioner is entitled to his dischax'ge. 



CDJNDON V. jMDKRAT. See Case No. 5,193. 



Case ITo. 3,095. 

In re CONE et al. 

[2 Ben. 502;^ 2 N. B. K. 21 (Quarto, 10).] 

District Court, S. D. New York. Aug., 1868. 

PiiEADiNG IN Bankruptcy— Pkauduleutlt Btop- 
piKG Payment, 

Where a petition in involuntary bankruptcy 
alleged as an act of bankruptcy uiat the debt- 
ors had "frauduleitly stopped and suspended, 
■ and not resumed payment of their commercial 
paper for a period of fourteen days," but no 
facts were stated in the petition or in the affi- 
davit which accompanied it, to show that such 
stoppage, &c., were fraudulent, held, that no .or- 
der to snow cause could be issued. 
[Cited in Baldwin v. Wilder, Case No. 806; 
Re Hercules Jilut, Life Assur. Soc, Id. 6,- 
402.] 

In bankruptcy. This was an application 
for an order to show cause why the debtors 
should not be adjudged banlcrupts. The pe- 
tition was filed by Wright Gillies and James 
M. Gillies, and alleged that they were cred- 
itors of WUliam S. Cone and William M. 
Morgan, and that In April last said Cone & 
Morgan made in then: favor a promissory 
note, payable in two months, for $618.19; 
that at the time said note became due, pay- 
ment was demanded and refused; and that 
within six months before the filing of the pe- 
tition, the said Cone & Morgan suspended 
payment of their commercial paper for a 
period of fourteen days. 

BLATCHFORD, District Judge. The peti- 
tion merely states a legal conclusion that the 
debtors "have fraudulently sliopped and sus- 



* [Reported by Robert D, Benedict, Es^., and 
here reprinted by permission.] 
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■pended, and not resumed payment of their 
commercial paper, for a period of fomteeu 
days." This is stated substantially in the 
language of the thirty-ninth section [of the 
act of 1867 (14 Stat 536)]. The affidavit to- 
sustain the allegations of the petition merely 
states the same legal conclusion. The stop- 
page and non-resumption are sufficiently- 
shown, but no facts are set forth to judicially 
satisfy the coiu:t that such stoppage and non» 
resumption were fraudulent. Mere stoppage- 
and non-resumption for fourteen days are not 
sufficient, nor is fraud inferable therefrom. 
The order to show cause is refused. 



Case Wo. 3,096. 

CONE V. MORGAN ENVELOPE CO. 

SAME V, WHITING PAPER CO. 
SAMm V. POWERS. 

[4 Ban. & A. 107; ^ Fent Pat. 63.] 

Circuit Court, D. Massachusetts. Jan., 1879. 

Patents—" Ruleu Papek "—Vauditx— Inven- 
tion. 

"L Embossed lines on writing paper being old, 
and ogee lines embossed on paper being also 
Old, the mere change of the spaces of the ogee 
hnes, so that they might be used for writing 
paper, does not constitute invention. 

2. Mechanical and design patents, distin- 
guished. 

3. Letters patent No. 158,249, granted to 
Henry D. Cone, December 29th, 1874, for 
ruled paper, Iidd invalid. 

[In equity. BiUs by Henry D. Cone against 
the Morgan Envelope Company, by same 
against the Whiting Paper Company, and by 
same against Lewis J. Powers, to restrain in- 
fringement of patent,] 

Causten Browne and Ohas, F. Blake, for 
complainant 

J. P. Buekland and A. K. P. Joy, for de- 
fendants. 

LOWEU:*, Circuit Judge. The ease num- 
bered last upon the docket is named first, 
because most of the evidence was taken in 
that case, though all three were argued to- 
gether. 

It appears by the bill that the plaintiff. 
Cone, took out two patents; one for a new 
article of writing paper, and the other for 
an improvement in the method of mailing 
the paper. The plaintiff proceeded against 
the Morgan Envelope Company upon both 
of his patents, and, a demurrer for multifari- 
ousness having been interposed, he amend- 
ed his bill, giving in evidence only patent No. 
158,249, dated December 29, 1874, in which 
the claim is: "As a new article of manu- 
facture, writing-paper whereof the lines are 
embossed by or with an ogee pattern, which 
exposes a like face on opposite sides." 

^ [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 
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In ameading, the charge of infringement 
was changed, and now reads as follows: 
"But that the respondent, the Morgan Enve- 
lope Company, in violation of your orator's 
rights, has manufactured and sold to others 
large quantities of paper lifeie that secured to 
yom- orator in and by his said letters patent 
of Decemher 29, 1S74, No. 158,249, which 
manufacture of said paper was by the use 
of the invention secured to your orator by 
his letters patent of February 10, 1874, No. 
147,239." This second patent having been 
left out of the case, the defendants object 
that it is impossible for the coiurt to decide 
•whether they have infringed or not, within 
rthe allegation of the bill. The plaintifiE con- 
-tends that the charge includes both patents, 
jointly and severally, and that he may prove 
jm infringement of either, as well as of both. 
It appears to me that the allegation is, that 
the paper which has been made and sold 
was made by the patented method. It Is an- 
alogous to the case in which it appeared that 
the patentee had discovered a new kind of 
oil and a new way of making it, and the 
courts expressed the opinion that he might 
have claimed both; yet, his claim being for 
^'the above-described new manufacture of 
deodoi'ized heavy hydrocarbon oils * * * 
T)y treating them substantially as hereinbe- 
fore described," they decided that he had 
not claimed the new article, as distinct from 
the mode of its preparation. Merrill v. Yeo- 
mans [Case No. 9,472], affirmed, 94 U. S. 
56S. 

This objection, however, applies to only 
<»ne of the three cases; and a decision of the 
merits will be necessary. ■ 

The "ogee" form of ruled paper described 
^nd claimed, means that there is embossed 
upon the sm-face an elevation and depres- 
sion, which will be interchanged on the two 
sides (the embossing being, I suppose, made 
T)y a single operation), so that when cut, the 
transverse section will present the appear- 
ance or pattern known in architectm'e and 
■other arts as an ogee pattern. The advan- 
tage of the paper itself is that it corresponds 
on both sides, and presents, on both, an ele- 
vation and an accompanying depression, 
which take the place of other forms of rul- 
ing. 

Ink lines of various colors, to aid in writ- 
ing, were, of course, old and well-known. 
It is proved that writing paper had been 
■made before 1874 with several kinds of lines 
formed in or upon the substance of the pa- 
per. There was paper for writing, embossed 
upon one side, with a corresponding depres- 
sion on the other. Wall papers, which might 
have been used for writing, had been em- 
Ijossed with an ogee pattern; but the ogee 
lines were so close together as to form a 
corrugated surface, and there was nothing 
in the mode of spacing of those papers to as- 
sist the eye or hand in writing.^ 

In this state of the art, the "first question 
is: "Whether a patent can be sustained for a 



new article, independently of the means oft 
making it, which has the ogee lines, at suit- 
able distances, for aid in writing? 

I am of opinion that such a patent cannot 
be sustained. Embossed lines on writing pa- 
per being old and well-known, and ogee lines 
embossed on paper being equally so, there 
was no room to claim invention for a distinct, 
and new product, merely by changing the 
spaces of the ogee lines so that they might 
be used for writing paper. The utility was 
of the same kind as in the older products. 
Of late years the supreme and circuit courts 
I have had many occasions to pronounce upon 
patents which claim a new product or article. 
Among these are some which resemble the 
case at bar: See Smith v. Nichols [Case No. 
13,084], affirmed, 21 Wall. [88 U. S.] 112; 
Union Paper Collar Co. v. Yan Deusen [Case 
No. 14,395,] affirmed, 23 WaE. [9Q IT. S.]J 
530; Milligan Glue Co. r. Upton [Case No. 
9,607]; Needham v. Washburn [Id. 10,082]; 
Brown v. Piper, 91 U. S. 37. In one of these 
cases, cited by the defendants, Mr. Justice 
ClifCord says: "New articles of commerce 
are not patentable as new manufactures, un- 
less it appears in the given case that the pro- 
duction of the new article involved the exer- 
cise of invention or discovery beyond what 
was necessary to construct the apparatus for 
its manufacture or production." [Union Pa- 
per Collar Co. v. Van Deusen] 23 Wall. [90 
U. S.] 563. Paper having been ruled with 
ink on both sides, and with embossed lines 
on one side, it did not require invention to 
emboss it on both sides. 

It was suggested in the argument for the 
defendants, that the plaintiff's paper came 
within section 4929 of the Revised Statutes, 
authorizing patents to be issued for designs, 
which mentions, among other things, any 
original impression or ornament to be print- 
ed, painted, cast, or otherwise placed on or 
worked into any article of manufacture. The 
plaintiff, admitting this as one possible view 
of the case, maintains that the patent which 
he already holds may answer as a patent for 
a design. Patents for designs are not grant- 
ed for a uniform term of seventeen years 
like those for articles of mantifacture, but 
for three years and sis months, or seven 
years, or fourteen years, as the applicant 
may in his application elect. I do not know 
but this patentee might have elected a short- 
er term, which has now expired. A still 
more serious objection is that the rule of in- 
fringement is different in the two classes. A 
patent for a new article of manufactmre is 
trespassed upon by an article having the 
same sort of utility arrived at by the same 
or similar means, whereas the test in a pat- 
ent for a design is similarity to the eye. Gor- 
ham Co. v. White, 14 WaU. [81 U. S.] 511. It 
would, therefore, be unfair to the public, not 
only as respects the term of the patent, but 
the nature of the grant, to construe one sort 
of patent as being of the other sort; and I 
think it clear that the statute intends the 



CONFISCATION (Case No. 3,097) 

particular kind of grant to be set out in tlie 
deed. 

For these reasons, the entry in all the cases 
must he: Bill dismissed with costs. 



CONE V. POWERS. See Case No. 3,096. 

CONE V. WHITING- PAPER CO. See Case 
No. 3,09G. 

CONBSTOGA, The CLYLE v.). See Case No. 
8,622. 
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Case No, 3,097. 

The CONFISCATION CASES. 

[1 Woods, 221.] ^ 

Circuit Court, D. Louisiana. April Term, 
1872.- 

confiscation — rlqhts of the united states — 
Accrual of Right— Pi,eadi no — Proceedings — 
Pkacticb — Sale — Review — Aid op Rebellion 
— Loan bt Neutral — Lien of Tenant. 

1. Although proceedings for eonfiseation of 
lands are proceedings at law, and are to be re- 
viewed by writ of error, yet proceedings by 
way of intervention in the course thereof, set- 
ting up a lien on the property, are often in the 
nature of a bill of equity, and may be reviewed 
by way of appeal. 

2. Letters of credit given to a Confederate 
agent to enable him to prosecute his mission 
abroad in aid of the Confederate government 
are to be considered as given in aid of the re- 
bellion, and void. 

3. Loans made by a Frenchman in Paris to 
a Confederate agent, unless knowingly made 
for the express purpose of carrying on hostili- 
ties against the United States, are to be regard- 
ed as made by an innocent neutral, and valid. 

4. But such agent could not transfer to such 
neutral, pronert.v within the Union lines, as se- 
curity for the loan, after it became subject to 
confiscation, so as to defeat the right of the 
United States to seize and confiscate the same. 

5. Such right of confiscation accrued in this 
case on the passage of the confiscation act of 
July 17, 1862 (12 Stat. 590). 

6. A covenant by a landlord to pay for im- 
provements erected by a tenant does not consti- 
tute a lien upon the premises for the value of 
the improvements. 

7. The proceedings under the fifth, sixth, 
seventh and eighth sections of the confiscation 
act of July 17, 1862, are in rem, conforming 
as near as may be to proceedings in admiralty 
when the seizure is on water, and to revenue 
cases when the seizure is made on land. 

[See note at end of case.] 

8. If a claimant of land or property, seized 
on land, contests the material facts alleged in 
the libel of information, the issue is to be 
tried by a jury. 

9. When no answer is filed, judgment by de- 
fault may be taken, and the court may proceed 
to ascertain the material facts in the case ex 
parte and without a jury. 

10. If a third person intervenes for the pur- 
pose of setting up some charge or lien upon the 
property and not of resisting the confiscation, 

* [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 

' [Principal cases reversed in The Confiscation 
Cases, 20 Wall. (87 U. S.) 92, 22 V. S. (Lawy. 
Ed.) 326, 328. Cases of the interveners af- 
firmed in Citizens' Bank v. IT. S., Id. 327,] 



collateral proceedings may be taken suitable 
to the nature of the case. 

11. A belligerent has the right to take such 
course and impose such conditions with regard 
to the confiscation of enemies' property, as it 
sees fit. 

12. The rights of a government against its 
own citizens in rebellion are not less but rather 
greater than those it may exercise towards a 
foreign enemy. 

13. By the act of July 17, 1862 [12 Stat. 
589], congress directed property to be seized 
and confiscated as enemies' property. A pro- 
ceeding under this act is not, therefore, a 
criminal proceeding, and many rules which 
must be observed in criminal prosecutions have 
no application. 

14. A libel of information filed for the con- 
fiscation of property as enemies' property which 
charges the acts of the owner of the property 
in the alternative, thus: "did act as an officer 
of the army or navy of the rebels in arms 
against the government of the United States, 
or as a member of congress, or as a cabinet 
officer of the so-called Confederate States," etc., 
is bad, for ambiguity and uncertainty, and in 
fact contains no charge at all, and a decree of 
confiscation rendered thereon by default will 
be reversed. 

15. The general rule, that a judicial sale un- 
der a judgment which the court had jurisdiction 
to render, will stand, although the judgment 
itself be reversed for error, applies to sales 
made by virtue of a decree of confiscation. 

16. The constitutional provision which de- 
clares that "no attainder of treason shall work 
corruption of blood or forfeiture, except during- 
the life of the person attainted," does not ap- 
ply to the confiscation of enemies' property 
even though those enemies be rebels against 
the government and, therefore, guilty of trea- 
son. 

17. But under the confiscation act of July 
17, 1862, as explained by the joint resolution 
of congress of the same date (12 Stat. 627), 
the forfeiture of real estate confiscated as 
enemies' property does not extend beyond the 
natural life of the party whose proper^ is con- 
fiscated. 

Heard on appeals from and writs of error 
to the district court for the district of Louis- 
iana. 

[Libels of information by the United States 
to condemn and forfeit certain property of 
John Slidell and of Charles M. Conrad and of 
Francis H. Hatch, under the act of congress 
of July 17, 1862 (12 Stat. 589). 

[On the presentation of the libel of informa- 
tion in the Slidell Case, the district court di- 
rected a warrant to issue to the marshal, 
commanding him to seize the property de- 
scribed, and to cite and admonish the owner 
or owners, and all other persons having or 
pretending to have any right, title, or interest 
in or to the same, to show cause, if any, why 
the property should not be condemned and 
sold according to the prayer of the libelants. 
The marshal returned on the 3d of October, 
1863, that he had seized the property, posted 
copies of the libel of information, warrant, 
and judge's order, and published a monition, 
as directed by the court; and on the ISth 
day of April, 1864, after due monition and 
proclamation, no claim or defense having 
been interposed, a default was entered, and 
the information was adjudged and taken prO' 
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confesso. Depositions wore then taken and 
filed, and on the 18th of March, 1865, after 
consideration of the law and the evidence, 
the district court adjudged and decreed a con- 
demnation and forfeiture of the property to 
the United States. Subsequently, a vendi- 
tioni exponas was issued, under which por- 
tions of the property were sold. 

[On the 17th day of Marcli, 1870, the case 
was removed to this court by writ of error. 

[There were likewise appeals by the sev- 
eral interveners, also writs of error by Con- 
rad and Hatch, firom the judgment of the 
district com-t against themj 

J. R. Beckwith, U. S. Atty., L. M. Day, and 
R. Waply, for the United States. 

T. J. Semmes, Robert Mott, Thos. A. Clark, 
T. I/. Bayne, H- Renshaw, Jr., A, Pitot, C, M. 
Conrad, 0. A. Com-ad, B. C. Billings, A. de B. 
Hughes, G. Breaux, and C. B. Fenner, for 
various defendants. 

BRADLEY, Ou:cuit Justice. Under the act 
of July 17, 1862 [12 Stat. 589], entitled "An 
act to suppress insurrection, to punish trea- 
son and rebellion, to seize and confiscate the 
property of rebels, and for other purposes," 
the marshal of the United States for the dis- 
trict of Louisiana, on the 15th of August, 
1863, seized the property in question in this 
ease,' as the property of John SlideU; and on 
the 15th of September, 1863, the district at- 
torney of the United States for the same dis- 
trict filed a libel or information for the con- 
fiscation of said property. The libel charges 
that Slidell, subsequently to the passage of 
the act, "did act as an officer of the army or 
navy of the rebels in arms against the gov- 
ernment of the United States, or as a member 
of congress, or as a judge, or as a cabinet offi- 
cer, or as a foreign minister, or as a commis- 
sioner of the so called Confederate States of 
America; or that, while awning property in 
a loyal state or teiTitoiy, etc., he did ^ve 
aid and comfort to the rebellion." Other 
charges were made against Mm of the same 
general character, and it was claimed, that 
by reason of the premises, the property de- 
scribed in the libel was forfeited to the Unit- 
ed States, and ought to be condemned to 
thdr use; and prayed process against the 
property and the owner thereof, and all per- 
sons interested or dairaing an interest therehi, 
to warn them to appear and answer the in- 
formation. Process was accordingly issued 
and duly published. Several persons ap- 
peared and filed petitions of intervention, set- 
ting up title to certain portions of the land 
seized, or liens by way of mortgage or other- 
wise upon portions thereof. John Arrow- 
smith claimed title to several squares in New 
Orleans as having been purchased by him 
many years before. The Citizens' Bank of 
Louisiana claimed a mortgage upon a portion 
of the property to secure a stock note for 
$4,104:, due the first of June, 1863; and also a 
mortgage on another portion to secure it for 
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advances upon a letter of credit given to Sli- 
deU on the 3d of September, 1861, upon? 
Messrs. F. Ad. Marcuard & Co. of Paris, upon 
which he had drawn $25,000, prior to the 
13th of May, 1862. The latter mortgage was 
registered May 2, 1862. F. A. Marcuard, a- 
citizen of France, claimed a mortgage lien 
upon certain portions of the property to se- 
cure certain loans of money made by him to- 
SUdeU in Paris, namely, 250,000 francs, on 
the 4th of Jime, 1862, payable in one year,, 
which mortgage was received at New Or- 
leans by Eugene Rousseau, agent of Mar- 
cuard, July 14, 1862, and recorded on the- 
samg day, before the appointment of a regis- 
ter by Gen. Butler; and, afterwards, again; 
recorded on the 29th of July, 1862, by a re- 
corder appointed by him, and deposited with- 
a notary, August 4, 1862; and again recorded, 
with the act of deposit, on the 9th of August, 
1S62. On the 11th of August, 1862, Gen, 
Butler issued an order for the confiscation 
of Slidell's property, and the rents were aft- 
erwards received by the military authorities 
on the property mortgaged. Nicholson & Co. 
claimed a lien on certain property for laying 
the Nicholson pavement. The state of Louis- 
iana claimed a lien for certain taxes due^ 
Mrs. Gaines claimed to be the owner of cer- 
tain lots specified in her petition. The Mer- 
chants' Bank of New Orleans claimed a cer- 
tain brick building in which their banking- 
business had been carried on, and an equita- 
ble interest in the lot on which, etc., by virtue 
of a certain agreement Oritz Huppenbauer,. 
a tenant of two lots, claimed to have largely 
increased their value by making permanent 
improvements, and desired an equitable al- 
lowance therefor. 

In the principal cause of confiscation a de- 
fault was taken on the 18th of April, 1864 r 
and a decree. of condemnation rendered on- 
the 18th of March, 1865. Various proceed- 
ings were had and considerable evidence- 
was taken upon the several interventions, 
and decrees were made by the district court 
in each case favorable or unfavorable to- 
the claims presented. Amongst others, a 
decree was made July 7, 1865, dismissing- 
the claim of the Citizens' Bank to a mort- 
gage lien for 100,000 francs, or $25,000, 
advanced upon their letter of credit given to- 
Slidell in September, 1861. Another decree 
was rendered on the same day dismissing 
the claim of Marcuard to a mortgage lien 
for 250,000 francs lent to Slidell in Paris, 
On the .5th of May, 1866, the court dismis- 
sed the claim of the Merchants' Bank ot 
New Orleans. From all these decrees ap- 
peals were regularly taken by the inter- 
veners; and one of the questions before thi? 
court is, whether an appeal lies in such 
cases. A motion has been made to dismiss 
the appeals on the ground that the proper 
remedy for revising the judgment or de- 
cree of the district court is a writ of error, 
and not an appeal. 

It has undoubtedly been decided by th& 
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supreme court in the ease of Armstrong's- 
FoundiT, 6 Wall. [73 U. S.] 766, and other 
■cases, that the proceedings for confiscation 
are proceedings at common law, and not in 
■admiralty or equity; and, therefore, require 
■a. jury for the trial of issues of fact, and a 
writ of error to revise the judgment This 
view is corroborated hy the recent eases 
of Gamett v. U. S. [11 Wall. (78 U. S.) 256]; 
McVeigh v. U. S. [Id. 259]; and Miller v. 
U. S. [Id- 268]. But interventions of third 
parties, made during the course of the pro- 
ceedings, setting up some claim to, or lien 
upon the property, are often in the nature 
of a bill in equity, and require an equii;able 
proceeding to ascertain and establish the 
rights of the pai'ties. They are especially 
so when they seek to establish a lien upon 
the property or any portion thereof, and 
to subject it or the proceeds of it to the 
payment of a debt or other claim having 
priority over the claim of the govei-nment, 
or constituting a legal charge upon the 
propeity when the cause of confiscation oc- 
curred. I conceive the claims of the in- 
tei-veners in this case, who have appealed as 
l>efore stated, to be of this Land. Hence, in 
my judgment, no trial by jui-y was requi- 
site in reference to those claims; and the 
decrees rendered in reference thereto are 
subject to appeal rather than to writ of 
error. Whether they would come ap as out- 
branches of the record, and be subject to re- 
view upon a writ of error brought to the 
principal judgment in the ease, it is, per- 
haps, unnecessary to decide. I hold, there- 
fore, that the appeals tsLken in this- case by 
the interveners above named were properly 
taken and should not be dismissed. 

The next question is whether they were 
.well taken. As the district judge has not 
-assigned his reasons for dismissing the 
claims, I am somewhat at a loss to know the 
precise grounds on which his decision was 
founded. In the case of the Citizens' Bank, 
I presume the ground must have been that 
the letter of credit was manifestly given to 
Slidell to enable him to accomplish his 
mission to France in the service of the Con- 
federa,te cause. It has been repeatedly de- 
cided at the circuit, and, in the cause of 
Hanauer v. Doane, 12 Wall- [79 IT. S.] 342, 
T)y the supreme court, that a contract made 
in furtherance of the rebellion or in aid of 
the CJonfederate cause, is void, and cannot 
receive the aid of the courts. The furnish- 
ing of Slidell with a letter of credit when 
he went to Paiis as the emissary of the 
•Confederacy was so manifestly intended to 
subserve this end that I cannot disturb the 
decree dismissing the claim. 

The case of Marcuard, however, is dif- 
ferent from any which has yet been decided. 
The precedents have all been cases in which 
the transaction was between citizens of the 
United States, owing allegiance to the gov- 
ernment thereof. But Mai-cuard was aciti- 
jsen of France, and the loan made by him 
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to Slidell was made in Paris. It was a 
a loan of money made by a neutral on neu- 
tral territory, to an enemy, or, at most, to 
a citizen of the United States engaged in 
hostile operations against the United States. 
An innocent loan made to such a person, 
unless made for the purpose of enabling 
him to carry on hostilities, is a valid trans- 
action everywhere. And the neutral is not 
bound to presume that such hostile use is 
to be made- of the money loaned. One wit- 
ness states that there was a general no- 
toriety that Slidell was purchasing gunboats 
in Paris for the use of the Confederacy; 
but there is no direct evidence on the sub- 
ject; and there is no evidence, except the 
amount of the loan, that the money was 
borrowed for other than private purposes. 
And the amount is haa'dly sufficient to 
throw the burden of proof on the lender. 
It seems to me that the case does not show 
sufficient evidence of notice to Marcuard, 
that any unlawful use was to be made of 
the money loaned by him, to defeat his 
claim. Supposing the debt to be a valid 
one, was it a lien or a charge upon the prop- 
erty in question when the cause of confis- 
cation occurred? This cause cannot be said 
to have occurred before the passage of the 
act of congress, July 17, 1862; but from that 
moment it existed, and the general rule is, 
that a judgment of confiscation relates back 
to the act which causes it The question, 
then, is reduced to this: whether Marcuard's 
lien on the property in question had become 
complete on the 17th day of July, 1862? 
New Orleans was then in the possession of 
the United States forces. Military rule pre- 
vailed. All civil authority emanated from 
the power, or existed at the sufferance of the 
United States miUtary authorities from the 
occupation of the city early in May, 1862, 
Could. Slidell, a declared rebel and enemy, 
in Paris, during this period, transfer or in- 
cumber proper^ located in New Orleans, 
within the militai-y lines of the United 
States? If he could do it as to third per- 
sons, could he do it as to the United States? 
Had he been in the Confederacy he could 
not have done it at all. For in that case, 
every attempt to deal with property within 
the Union lines would have been abortive 
and void. It was forbidden by public proc- 
lamation of the president, and by the 
usages of belligerents. Did his residence in 
Prance give any greater vaUdity to his acts 
as against the government of the United 
States? In my judgment it did not And 
Marcuard, in taking a mortgage from Sli- 
dell on property within the Union lines, 
took the risk of the exercise by the govern- 
ment of the United States of its right as a 
sovereign power engaged in war, to confis- 
cate the property of its enemies. I am 
therefore of opinion, that the decree upon 
the intervention of Marcuard must be af- 
firmed. 
The next case is that of the Merchants' 
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Bank of New Orleans. This company held 
a lease granted by Slidell in 1850 to John 
Robb & Co. for ten years, at a certain rent 
The lessees covenanted to put up on the lots 
leased, buildings to cost at least $15,000, At 
the end of the term, Slidell was to pay them 
the value of the buildings, at an appraise- 
ment The bank claimed a lien by virtue of 
this contract, for the value of the buildings. 
The district com't rejected the claim. It is 
difficult to see on what gi-ound a lien for this 
sum can be maintained. The matter existed 
simply in covenant The lease does not con- 
tain a word which looks like the creation or 
expectation of a lien on the property itself. 
The bank complains that Fish, the pm-chaser 
of the property, was permitted to except to 
the intervention; whereas, he had no right 
to appear in the suit at all, because the sale 
had been suspended, and the marshal had 
not been ordered to proceed. But it matters 
not that Pish had no interest The question 
is, had the bank any interest? Fish, as 
amicus cm'iae, might call the court's atten- 
tion to the want of interest which the bank 
had. Unless the bank had a lien, the court 
cannot reverse the decree. In my judgment 
the bank had no lien, and therefore the de- 
ci'ee is affirmed. 

I have not adverted to certain general 
questions applicable to the entire proceed- 
ings for confiscation, because they have been 
settled by adjudications of the supreme court, 
made since the argument of these cases. 
That court has disposed of the constitution- 
ality of the act, the power of congi*ess to pass 
it, and the character of that part of it un- 
der which the proceedings are taken. In the 
case of Miller v. TJ. S„ 11 Wall. [78 U. S,] 
268, it has decided that the act has two dis- 
tinct parts, each part having a separate ob- 
ject The first four sections provide for the 
pimishment of treason and rebeUion as 
criminal offenses, and are permanent in their 
character. The remaining sections provide 
for the confiscation of the property of cer- 
tain designated parties as enemies' property, 
and are temporary in their character, being 
intended for the purpose of insm*ing the 
speedy termination of the rebellion. The pro- 
ceedings under these sections are proceed- 
ings in rem, conforming, as near as practica- 
ble, to proceedings in admiralty, in cases of 
admiralty and maritime jm'isdiction; and to 
revenue cases, where the seizxures are made 
on land. In IJie latter case after seizm-e, an 
information is filed by the law officer of the 
govei-nment, setting forth the facts upon 
which the confiscation is claimed. "Whether 
the information is called a libel of informa- 
tion, or simply an information, is of no con- 
sequence. The same com-t has cognizance of 
the case whether it is an admiralty or a dif- 
ferent revenue proceeding. The natm-e of 
the case determines its character. If a 
claimant of the propei-tj' appears and con- 
tests the material facts alleged, as, for ex- 
ample, the guilt of the owner, or his owner- 
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ship of theoproperty, the issue is to be tried 
by a jury. If no person appears to answer 
the merits, a judgment is taken by default 
and the court proceeds to examine witnesses 
or other evidence ex parte, by way of in- 
quest, to ascertain the principal facts in the 
case. This examination does not require the 
intervention of a jmy, being only intended 
to inform the conscience of the court If a 
third person intervenes for the pui'pose of 
setting up some charge or lien upon the 
property, and not of resisting the confisca- 
tion, collateral proceedings are had, suita- 
ble to the nature of the case, as before 
stated. See the cases of Garnett v. U. S., 
McVeigh v. Same, and Miller v. Same 
[supra], and of Union Ins. Co, v. U. S, [6 
Wall. (73 U, S.) 759]; Armsti'ong's Foundry 
[supra]; and U. S. v. Hart 6 WaU. [73 U. 
S,] 770. 

This general view of tiie nature of the pro- 
ceedings will serve to answer, at once, many 
of the objections which were so elaborately 
argued when these cases were heard. A bel- 
ligerent has a right to take such com*se, and 
impose such conditions, with regard to the 
confiscation of enemies' property, as it sees 
fit The rules which it presci'ibes are not to 
be questioned by any code except the law of 
nations, and its own constitution. The rights 
of a government against its own citizens in 
insuiTection are not less, but are rather 
greater than those it may exercise towai-ds 
a foreign enemy. But in either case, the 
enemies' property may be confiscated simplj 
as such, if the government so determine. 
Congress, by the act of July 17, 1862, (12 Stat 
587), directs property to be seized and con- 
fiscated as enemies' property; but only the 
property of certain classes of persons. This 
discrimination renders necessary, when is- 
sue is taken upon the information, an In- 
quiry into the guilt or innocence of the own- 
er; not for the pm'pose of a criminal con- 
viction and sentence, but for the purpose of 
determining the status of the property seized. 
Hence many rales, constitutional and othex*- 
wise, which require to be observed in crim- 
inal prosecutions, have no application to 
these proceedings. The case is altogether 
unlike that of an attainder. There the crim- 
inal prosecution and conviction are the prin- 
cipal thing. The attainder, like disqualifica- 
tion to be a witness after conviction of per- 
jury, follows as an incident of the conviction. 
Here the confiscation is the principal thing; 
and an inquiry into the acts or conduct of 
the owner of the property may, or may not, 
be required by the law. If it is required, it 
is only as a subsidiary thing, and involves 
no personal sentence or condemnation. 
Hence, all those objections which are found- 
ed on the necessity of a regular indictment 
of the personal presence of the accused, of 
a trial by jury, etc., are out of place. Where 
the information is traversed, a trial by jmy 
is necessary, it is ti*ue, but for another rea- 
son, and not because the proceeding is a 
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criminal one; for tlie reason, namely, that j 
the seventh amendment to the constitution 
requires a ti-ial by jury in all suits at com- 
mon" law where the value in controversy ex- 
ceeds twenty dollars. These considei-ations 
render it unnecessai-y to examine more in de- 
tail the various points that were raised on 
the argument. Having held tlie appeals 
taken by the Citizens' Bank, by Mareuard, 
and by the Merchants' Bank, to be properly 
taken, the several writs of error sued out by 
those parties will be dismissed. 

The next case to be considered is tlie writ 
of error of John SUdell. The final judgment 
of condemnation was rendered on thS ISth 
of March, 1865, and the ^^Tit of error was 
sued out on the 17th of March, 1870. It was 
sued out, therefore, just in time to save the 
statute of limita-tions. The supreme corurt 
in the case of MoATeigh v. U. S., 11 WalL 
[78 U. S.] 259, decided that the owner of the 
property-, though a rebel and within the Con- 
federate lines, was entitled to appear and 
contest the proceedings, or bring a writ of 
error upon the judgment. The writ, there- 
fore, is regularly brought, and we are obliged 
to examine the record. Many of the ques- 
tions raised have been already disposed of, 
and need not be again adverted to. There 
is one objection, howevei', that has given me 
some trouble, namely, tlie insufficiency of the 
information. It is one of the most remark- 
able specimens of loose pleading and uncer- 
tain statement that I remember ever to have 
seen. After having duly alleged the seizure 
of the property and fully described it, it 
states that John Slidell was, at the time of 
filing the information, and on the 17th 
of July, 1862, and previously, the owner there- 
of. Then, having stated the existence of the 
rebelKon, and the passage of the confiscation 
act, it proceeds to allege: "V. That the said 
John SlideH subsequently to the said 17th 
of July, 1862, did act as an pfficer of the 
army or navy of the rebels in arms against 
the government of the United States, or as 
a member of congi-ess, or as a judge of a 
court, or as a cabinet officer, or as a foreign 
minister, or as a commissioner, or as a con- 
sul, of the so called Confederate States of 
America; or, that, while owning property in 
a loyal state or territory of the United States, 
or of the District of Columbia, he did give 
aid and comfort to the rebellion against the 
United States, and did assist such rebellion." 
Now, from this allegation, can any mortal 
man tell what John Slidell did? 

The next ai-ticle is of the same ambiguous 
and inconsequential nature. The extreme 
ambiguitj' of these chai-ges is something more 
than a matter of form; it amounts to a sub- 
stantial defect. There is, in truth, no charge 
at all. There is no charge that Slidell acted 
as a foreign minister of the Confederacy. 
The allegation is that he either did that or 
something else; but we are not informed 
what If the defect were one of form, it 
might be amended; but being substantial, 
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it seems to me it is fatal. The other articles 
of the information do not save it The sev- 
enth article alleges that John SlideU, sub- 
sequently to the 17th of July, 1862, within 
a state or territory of the United States, was 
engaged in armed rebellion against the gov- 
ernment, and did not within sixty days after 
the proclamation of the president, made on 
the 2oth of July, 1862, cease to aid and abet 
such rebellion, etc. And the eighth article 
is of similar character to the seventh. Now, 
not only is the same ambiguity kept up in 
these articles, as in the previous ones, but 
they do not set forth any of the offenses 
which, in the statute, are made the basis 
or cause of confiscation. They are evidently 
meant to be assigned under the 6th section 
of the act But that section refers to per- 
sons who, in any state or territox-y of the 
United States, other than those named as 
aforesaid, were engaged in the rebellion. 
Now, the states named as aforesaid were the 
loyal states, which had just been named in 
the last clause of the 5th section. There- 
fore the states or territories, other than those, 
were the disloyal or rebellious states. So 
that the 6th section of the act only refers to 
persons who, within any disloyal or rebellious 
state or territory, were engaged in the re- 
bellion. Yet the seventh article of the in- 
formation merely alleges that John Slidell, 
within a .state or territory of the United 
States, was engaged in rebellion. It does not 
make a charge within the statute. The 
whole information, therefore, is substantially 
defective, and the judgment must be re- 
versed. The same defect is fatal to the judg- 
ments in the cases of Conrad v. U. S., and 
in Hatch v. U. S., and the judgments in 
those cases must also be reversed. 

It is, perhaps, not necessary, at this time, 
to decide what will be the effect of reversing 
those judgments which have been reversed. 
But as the subsequent proceedings may de- 
pend on a solution of the question, and as 
the parties in interest will be desirous of 
knowing the position in which they stand, 
it is proper that I should give my opinion 
on the point It is a general rule that a 
judicial sale under a judgment which the 
court had jurisdiction to render will stand, 
although the judgment itself be subsequently 
reversed for error. I see no reason why 
that rule should not apply in these cases. 
It is true that a judgment of reversal usually 
contains a direction that the plaintiff in er- 
ror be restored in all things to that which 
he hath lost by reason of the erroneous judg- 
ment. But the mode of making this restora- 
tion, where a ode of property has taken place 
under the reversed judgment is by awarding 
to the plaintiff in a'ror the proceeds of the 
sale. This wiU be the proper com-se in these 
cases. 

One question to which considerable atten- 
tion was given upon the argument was, 
whether anything more than an estate for 
the life of the owner was transferred by the 
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confiscation proceedings. Indeed, it -was al- 
leged as a ground of error that all the right, 
title and estate of the owner was condemned 
and sold. I do not regard this form of judg- 
ment as material; although on looking at the 
judgments, it will he found that the form 
of judgment pursued was, "that the said 
sixteen lots of ground, the property of A. 
B. be, and the same are hereby condemned 
as forfeited to the United States," without 
any definition or limitation of the estate for- 
feited. I regard the judgments as to be 
construed by the law which authorizes the 
confiscation to be made; and am of opinion 
that the several sales by the marshal had 
the effect of transferring only such estate 
as it was lawful to sell. "What that estate 
is, is the question. The joint resolution ap- 
proved at the same time with the confisca- 
tion act provides, that no punishment or pro- 
ceedings under the act shall be so construed 
as to work a forfeiture of the real estate of 
the offender beyond his natural life. It 
seems to me that this provision extends to 
the whole act, and to "the proceedings," for 
confiscation, as well as to the prosecution 
for the crimes of treason and rebellion. It 
may be very true, and I am inclined to think 
it is true, that the constitutional provision, 
which declares that no attainder of treason 
shall work corruption of blood, or forfeiture, 
except during the life of the person attainted, 
does not apply to the confiscation of enemies' 
propei'ty, even though those enemies be reb- 
els against the government and, therefore, 
gjiilty of ti-eason. But whether it applies 
or not, congress, from respect to the scruples 
of the president, or for other reasons which 
seemed to it sufficient, did enact, as it had 
a right to do, that no proceedings under the 
confiscation act should be so construed as 
to work a forfeiture of real estate beyond 
the natural life of the offender. And I can 
see no way in which this limitation can be 
confined to criminal proceedings imder the 
act. It seems to me that by a fair inter- 
pretation, it extends to all proceedings by 
which a forfeiture is effected or adjudged. 

NOTE [from original report]. These causes 
were heard on error by the supreme court of 
the United States at the October term, 1873. 
That court reversed the judgment in the Slidell 
Case, holding that the information was sufH- 
cient after default made and fiaal judgment of 
condemnation, and disposed of the other cases 
upon that view, aSirming some and reversing 
others. See The Confiscation Cases, 20 Wall 
[87 U. S.3 92. 

[NOTE. Mr. Justice Strong delivered the 
controlling opinion, and assigned as the grounds 
of reversal that, while the information was 
inartifieially drawn, yet, after default and final 
judgment of condemnation, the judgment should 
not be disturbed for mere formal and unim- 
portant faults of pleading. 

[The court then proceeded to notice other ob- 
jections urged as error in the action of the 
district court, and disposed of them by holding 
that in view of the decision of jSIiller v. U. S , 
11 Wall. (78 U. S.) 268, the default estab- 
lished the truth of all the material averments 
in the information, and, among others, that 



there had been an esecutive seizure, as required 
by the confiscation act, before the information 
was filed; that the averment in the information 
that the seizure was made by the marshal, un- 
der authority of the district attorney in pur- 
suance of instructions issued bv the attorney 
general by virtue of the act, sufficiently showed 
that it was caused to be made by the president, 
as he, only, was empowered by the act to cause 
it, and the direction by the attorney general 
was to regarded as a direction by the president; 
that the proceeding, though nominally on the 
admiralty side of the court, was in fact a com- 
mon-law proceeding in rem, and, there being 
no issue of fact to be tried, it was immaterial 
that no jury trial was had, and consequently 
the proceeding was within the requirements of 
the act. 

[The court further held that the service by 
the marshal by posting copies of the informa- 
tion, the warrant, and of the order of the judge, 
and the publication of the citation, were a suffi- 
cient compliance with the order requiring post- 
ing or publication; that the information was 
not defective in failing to aver that the causes 
of forfeiture were contrary to the form of the 
statute or statutes of the United States in such 
case provided, as, the proceeding being a civil 
one, such an averment was unnecessary; that 
the signing of the warrant, citations, and moni- 
tion by the deputy clerk was sufficient, the pro- 
cess being attested by the judge, and sealed 
with the seal of the court; that in accordance 
with the decision in ililler v. U. S., supra, it 
would be presumed in support of the judgment 
that the court had found on sufficient evidence 
that the property condemned belonged to a 
person engaged in the rebellion, or who had 
given aid or comfort thereto, as well as all 
other facts necessary to the rendition of the 
judgment, and that the proclamation of amnes- 
ty of 1808 did not have the effect to repeal the 
confiscation act, as there was no power in the 
president to repeal an act of congress; and, 
moreover, the property condemned became vest- 
ed in the United States in 1865, and the sub- 
sequent proclamation could not have the effect 
to divest the rights thus vested. The Confisca- 
tion Cases, 20 Wall. (87 U. SO 92. 

[The cases of Conrad and Hatch, the judg- 
ments in which were reversed by the circuit 
court with that in the Slidell Case, were heard 
by the supreme court at the same time, and a 
like judgment of reversal rendered on the 
same grounds as assigned in the Slidell Case. 
V.\ P-^Jx Si^ ^ots of Ground, 22 U. S. (Lawy. 
Ed.) 326, and see page 328. 

[The Citizens' Bank of Louisiana, the Mer- 
chants' Bank of New Orleans, and F. A. Mar- 
cuard, interveners, likewise appealed to the 
supreme court, and the action of the circuit 
court was affirmed in each of the cases, the 
court holding that the appellants should not 
have been allowed to intervene, as their inter- 
est, if any, was that of lien holders, and that 
the decree of condemnation and sale thereunder 
in no way disturbed their liens, if any they had. 
Citizens' Bank v. U. S., 22 U. S. (Lawy. Ed.) 
327.] ' 



Case Ko. 3,098. 

CONFRAMP et al. v. BUNEL. 

[4 Dall. 419.] 

Circuit Court, D. Pennsylvania. 1806. 

Action on Foreign Jubgment — Constroction 
OF French: Law— Suspension. 

[1. An action between French subjects on a 
foreign judgment, recovered in 1789, for the 
purchase price of negroes, commenced after 
1803, is within the French law of September 
6 1802, and the law of April 12, 1803, ex- 
planatory thereof, suspending suits for debts 
contracted for negroes prior to 1792, and al- 
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lowing creditors to take conservatory steps for 
the preseryation of their lights, and to liqui- 
date their debts by judgment, but staying exe- 
cution thereon.] 

[2. The suspension applies as well to the com- 
mencement of a suit as to the issuance of 
execution.] 

Mr. Moylan, for plaintiffs. 

Du Ponceau & Dallas, for defendant. 

Capias. On a rule to show cause why the 
defendant should not be discharged on com- 
mon bail, the following facts were estab- 
lished by the plaintiffs: That in the year 
1787, the defendant gave his note for 55,000 
livres to a person of the name of Horguet- 
and, payable in two instalments, for value 
received in 55 negroes. On the 8th of Feb- 
ruary, -1787, the note was assigned to the 
plaintiffs, and several partial payments were 
afterwards indorsed upon it. In November, 
1789, a suit was instituted at Port-au-Prince, 
to recover the balance; and a judgment, by 
default, was entered for 36,066 livres; to re- 
cover whicb was the object of the present 
action. 

For the defendant it was shown, that all 
the parties to the contract were French sub- 
jects, resident in the island of St Domingo,- 
at the time the contract was made; that they 
continued French subjects at this time; that 
in August of the year 1793, the French com- 
missioners (Polverel and Santhorax) had pro- 
claimed, at Port-au-Prince, the abolition of 
slavery, and the freedom of the negroes; 
which the national convention ratified in the 
February ensuing (4 Edw. History West In- 
dies, 1^, 219); that, in consequence of tbis 
emancipation, the very negroes who had 
been pmrehased by the defendant had been 
taken from him; and that with a view to 
the calamitous situation of the colony, the fol- 
lowing laws had been enacted by the French 
government: 

1st. Extract from the law of the 6th of 
September, 1802. "Sec. 1. Until the 1st of 
Vendemaire, 16th year, aU suits are suspend- 
ed as weU against the principal debtors as 
their securities for debts conti-aeted prior to 
the 1st of January, 1792, for the purchase of 
real property, or of negroes." "Sec. 6. The 
creditors may, however, take aH conservatory 
steps for the preservation .of their rights, and 
even have the amount of their debts liquidat- 
ed by judgments, but the execution thereof 
shaU be stayed according to the first section." 
2d. Supplement to the above law, of the 
12th of April, 1803. The preamble states 
that doubts have arisen as to the construction 
of the 6th article; and the supplement de- 
clares: "See. 1. That by the words 'con- 
servatory steps' (aetes conservatoires) arenot 
to be understood any acts, which would pre- 
vent the effect of the suspensive clause of the 
law, such as attachments of property, levies 
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on real or personal estate, oppositions to the 
payment of rents, or other debts, &c. Sec. 
2. Oppositions (in natui'e of attachments) 
made to the payment of principal sums due 
to the debtors, shall not prevent such pay- 
ments, but the debtor shall be boimd to 
make it appear within sis months, that he 
has employed those capitals, in improving ids 
St Domingo plantation, otherwise he wiU 
not be entitled to the benefits of the law." 

Upon these premises, the defendant's coun- 
sel contended: 1st That the contract of the 
parties was to be expounded and enforced ac- 
cording to the laws of France, 1 Bos. & P. 
138; 3 Ves. Jur. 446; 4 Yes. Jur. 577; 1 
H. Bl. 258; Id. 665, 690; 4 Term R. ISi. 
2d. That upon the general principles of the 
French law, the defendant was not liable to 
be personally arrested on this contract, which 
does not constitute a commercial debt Ord. 
of Com. p. 386, tit 7, art 1. 3d. That the right 
of action to recover the debt was expressly 
suspended by the law of the 6th of Septem- 
ber, 1802; and it was as irregular to com- 
mence the suit, before the suspension had run 
out, as it would be to obtain judgment and 
issue execution. 

The plaintiffs' counsel answered: 1 ?t That 
this was a commercial debt, within the terms 
of the authority cited, for wMeh a personal 
arrest was authorized by the law of France. 
2d. That the law of the 6th of September. 
1802, applies to original causes of action, and 
not to cases in which judgment had been pre- 
viously rendered. 3d. That even where the 
lex loci governs the contract, it is the law of 
the country in which the suit is brought that 
must fumisli the form of the remedy. 
Kames, Eq. 567, 568; 2 Vern. 540; [Hamilton 
V. Moore] 3 Dall. [3 U. S.] 373; 1 Bos. & P. 
139, 140. 4th. That the utmost benefit which 
the defendant can reasonably claim from the 
law of September, 1802, is a stay of execu- 
tion till the specified period has elapsed: but, 
in the meantime, the plaintiffs should be per- 
mitted to proceed to obtain judgment, and to 
secure the defendant's appearance eventually 
to answer it. 

THE COURT were clearly of opinion that 
the parties were bound by the law of the 6th 
of September, 1602; that the present case 
was within the law; and that the suspension 
of the law applied as well to the commence- 
ment of the suit, as to the issuing of the 
execution. The rule made absolute. 

The defendant's counsel, proceeding on the 
grounds above stated, did not make, on this 
preliminary question, the objection, that tht 
circuit court has no jurisdiction of a cause in 
which both parties are aliens; an objection thai 
has repeatedly been adjudged to be fatal. 
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Case ISTo. 3,099. 

The CONGRESS. 

[1 Biss. 42.]^ 

District Court, D. Wisconsin. March Term, 
1834. 

G^ENEHAL Average — Ci^aim for Contribution 
Oklt a Qdalified Lien— What Constitdtes a 
Case for General Average. 

1. The court in admiralty will not entertain 
jurisdiction in cases of general average, unless 
all the parties in interest are before it. 

2. A lien created by the maritime law, as 
salvage, etc., is absolute and unconditional; 
but a claim for contribution is but a qualified 
lien, depending upon the possession of the goods 
by the master or ship-owner, and ceases when 
they are delivered to the owner or consignee. 

3. The maritime law does not imply on the 
part of the owner receiving the goods a promise 
for contribution. 

4. To constitute a case for general average, 
three things must concur: A danger in which 
ship, cargo, and crew all participate— immi- 
nent and apparently inevitable, except by vol- 
untarily incurring the loss of a portion to save 
the remainder; a voluntary jettison of some 
portion for the purpose of avoiding this com- 
mon imminent peril; this attempt to avoid the 
imminent common peril must be successful. 

In at\mii-alty. This libel is for general av- 
erage contribution. It propounds that the 
schooner Congress, on a voyage from Buffalo 
to Milwaukee, having on board a miscellane- 
ous cargo on account of various consignees, 
on or about the 24th November, 1853, encoun- 
tered a storm on Lake Michigan, and on the 
2Gth of the same month her masts and rig- 
ging were carried away, and she was entirely- 
disabled; all her sails were gone but her main- 
sail, and that was badly split, and she came 
to anchor near the dock of the South Manitou 
island, on or about the first of December; that 
dm'ing the storm, for the purpose of lighten- 
ing the schooner, and saving the balance of 
the cargo and the vessel, a portion of the cargo 
stowed on deck was thrown overboard; that 
soon after said schooner was anchored, the 
master and crew left her, and departed for 
their homes, the first mate, William Blybum, 
alone remaining in custody of the vessel and 
cargo. That the libellant, having an insur- 
ance upon a part of said cargo, with the con- 
sent and at the request of the consignees, 
chartered the propeller Rossiter, with a com- 
petent and skillful master and crew, to go to 
the relief of said schooner, and to secure the 
vessel and cargo. The said propeller proceed- 
ed to the vessel, and took on board a portion 
of the cargo, rigged the schooner with a new 
jury-mast, supplied her with men, and towed 
her fifteen miles into the lake, whence, with 
the aid of these men and the first mate, she 
proceeded to Milwaukee, her port of destina- 
tion. The propeller brought in that part of 
the cargo put on board of her. That by this 
means so much of the cargo was saved to the 
owners; that the libellant expended $2,087.75- 

* [Reported by Josiah H, Bissell, Esq., and 
here reprinted by permission,] 



100, which is alleged the proper subject mat- 
ter of general average contx-ibution upon the 
vessel, cargo, and freight, with the prayer of 
a decree for compensation and award by way 
of general average contribution. 

Finch & Lynde, for libellant 
J. Downer, for claimants. 

MILLER, District Judge. Has this court, 
in admiralty, jurisdiction in cases of general 
average? and, if so, is this a case of general 
average? In England, the court of admiralty 
has no jurisdiction in such cases. La Con- 
stancia, 2 W. Rob. Adm. 487. That court has 
been confined in its jmrisdietion by the com- 
mon law courts. Such has not been the case 
in America. Under the constitution of the 
United States, the district com-ts are vested 
with admiralty and maritime jurisdiction, 
and they have not been restricted within the 
narrow limits of the English admk-alty. War- 
ing V. Clark, 5 How. [46 U. S.] 441; New Jer- 
sey Steam Nav. Co. v. Merchants' Bank of 
Boston, 6 How. [47 U. S.] 344; The Genesee 
Chief, 12 How. [53 U. S.] .443; Eretz v. Bull, 
Id. 466; Cutler v. Rae, 7 How. [48 U. S.] 729. 
But in the case of The Constancia a substan- 
tial requisite to the jurisdiction is asserted, 
that in all cases of average, it is essential 
that the tribunal which Is to adjust it should 
have the power to compel all parties interest- 
ed to come in and pay their quota. The court 
of admiralty possesses no such power. It is 
very dear that this court would not enteiiain 
this jurisdiction unless all parties in.interest 
were before it, for it could not adjust a gen- 
eral average, which is a proportionate con- 
tribution by all. 

Jurisdiction has been entertained by the 
district court for the southern district of New 
York, in Mutual Safety Ins. Co, v. The Geor- 
gia [Case No. 9,981], and in The Packet [Id. 
10,654], by the circuit court of the first cir- 
cuit. The court of admiralty has jurisdiction 
in cases where the vessel or cargo is subject 
to a lien created by the maritime law, such as 
seamen's wages, bottomry, prize, salvage, 
etc. In these cases the maritime law attaches 
an absolute and unconditional lien, and the 
possession of the property is not necessary 
to its validity. Such liens follow the vessel 
or cargo into whose hands soever they may 
pass by title or pm'chase from the owner. 
Sheppard v. Taylor, 5 Pet. [30 U. S.] 675. But 
in general average, the party entitled to contri- 
bution has no absolute and unconditional lien 
upon the goods or property liable to contribu- 
tion. Possession may be retained imtil the 
general average with which the property is 
charged has been paid or secured. This right 
of retainer is a qualified lien, to which the 
party is entitled by the maritime law; but it 
depends on the possession of the goods by 
the master or shii>-owner, and ceases when 
they ai-e delivered to the owner or consignee. 
It does not follow the property into their 
hands, nor adhere to the proceeds. Upon re- 
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ceipt of the property by the owner, the law 
implies a promise that he will pay his contri- 
bution, as the owner is liable, because at the 
time he receives the goods, they ai-e bound to 
share in the loss of other property by which 
they have been saved; and he is not entitled 
to demand them until the contribution has 
been paid. This promise is not implied by 
the maritime law, which gave the lien, but 
upon the principles of the common law 
courts, upon tlie ground that in equity and 
good conscience he is bound to pay the mon- 
ey, and is therefore presumed to have made 
the promise when he received the goods. It 
is, for these reasons, decided, in Cutler v. 
Rae [supra], that a libel in personam for a 
contribution by way of general average, can- 
not be sustained in the admiralty courts of 
the tfnited States. In the conclusion of the 
opinion, the chief justice remarks: "Whether 
the court of admiralty might not have pro- 
ceeded in rem to enforce the maritime law be- 
fore the goods were delivered, is a question 
which does not arise in this case, and upon 
which, therefore, we express no opinion." 
From this remark a doubt as to the jurisdic- 
tion may be inferred. But as the com'ts ai*e 
not limited in their jurisdiction as in Eng- 
land, I have little doubt but in cases wherein 
all interests are represented, the com't in ad- 
miralty may decree contribution upon a libel 
for general average. Now as to this case, I 
wiU not stop to inquire whether all the prop- 
erty bound to contribute has been libelled and 
is before the court or not. This case does not 
require this inquiry. 

Salvage charges are deemed a general aver- 
age when incurred for the beneiit of all con- 
cerned. It is properly a charge apportionable 
upon all the interests and property at risk in 
the voyage which derive any benefit there- 
from. But still these charges may be a sim- 
ple average or pai'tial loss. The ch'cum- 
stances of the case are to be looked to, to 
ascertain whether they be the one or the oth- 
er. Fland. Adm. 284, 285, and cases cited. 
Salvage services are an unconditional lien 
upon the property saved, and all must con- 
tribute toward its payment. But we have 
stated that such is not so in cases of general 
average. The one is a claim for the preserva- 
tion of property; the other is a claim of con- 
tribution for a loss, voluntai'ily sustained for 
the common safety. The latter cannot be 
confounded with, or converted into the for- 
mer. It is the deliverance from an immediate 
impending peril, by a common sacrifice, 
which constitutes the essence of a claim of 
general average. It is the safety of the prop- 
erty, and not the voyage, which constitutes 
the foundation of general average. This 
principle is decided in Gaze v. Reilly [Case 
No. 2,538], Sims v. Gurney, 4 Bin. 513, and 
Gray v, WaJn, 2 Serg. & R. 229, and is sus- 
tained in Columbian Ins. Co. v. Ashby, 13 
Pet [38 U. S.] 331. This last case settles sev- 
eral principles upon the subject of general 
average, but not necessary to be stated here. 
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Bernard v. Adams, 10 How. [51 U. S.] 270, 
settles the case under consideration conclu- 
sively against the libellant. The court in that 
case again adheres to the decision in the case 
of The Hope, 13 Pet [38 U. S.] 331, and again 
affirms the decisions in Caze v. Reilly, Sims 
V. Gurney, and Gray v. "Wain [supra]. In the 
opinion by Mr. Justice Gria*, it is stated that 
"The law of general average has its founda- 
tion in equity. The principle that what is 
given for the general benefit of all shall be 
made good by the contribution of all, is rec- 
ommended not only by its equity but also by 
its policy, because it encourages the owner to 
throw away his property without hesitation 
in time of need. In ordei* to constitute a case 
for general average three things must con- 
cur: 1. A common danger; a danger in which 
ship, cargo and crew all participate; a dan- 
ger imminent and apparently inevitable, ex- 
cept by voluntai'ily incurring the loss of a 
portion of the whole to save the remainder. 
2. There must be a voluntary jettison, jactus, 
or casting away of some portion of the joint 
concern, for the purpose of avoiding this im- 
minent peril, 'periculi imminentis evitandi 
causa,' or, in other words, a transfer of the 
peril from the whole to a pai'ticulai' portion of 
the whole. 3. This attempt to avoid the im- 
minent common peril must be successful." 
It is not necessary to proceed further to show 
that the Commercial Insurance Company has 
not brought itself within these requirements. 
The libaL does not present a case for general 
average. 

NOTE [from original report]. See Dike v. 
The St. Joseph [Case No. 3,908]; Campbell v. 
The Alknomac [Id. 2,350] ; Potter v. Ocean Ins. 
Co. [Id. 11,335]; Rea v. Cutler [Id. 11,599]. 
For an extended discussion of the law of gen- 
eral average and contribution, and full refer- 
ence to authorities, see 1 Pars. Adm. 338 et 
seq. Vessel and cargo in hold not liable to con- 
tributiou for deck load jettisoned. Triplet v. 
Van Name [Case No. 14,176]; The Paragon [Id. 
10,708]; The Milwaukee Belle [Id. 9,627]. The 
loss must be voluntary. Sims v. Gnrney, 4 Bin. 
524; Peters v. "Warren Ins. Co. [Case No. 11,- 
0341; Arnold, Ins. 881; 3 Kent, Comm. 232-240; 
SpafEord v. Dodge, 14 Mass. 74. Attempt must 
be successful. Williams v. Suffolk Ins. Co. 
[Case No. 17,739]; Rossiter v. Chester, 1 Doug. 
[Mich.] 154; Scudder v. Bradford, 14 Pick. 13; 
Bradhurst v. Columbian Ins. Co., 9 Johns. 9; 
Whitteridge v. Norris, 6 Mass. 125; Sims v. 
Gurney, 4 Bin. 513, 524. Sacrifice must be 
necessarj'. 3 Kent, Comm. 233; 1 Pars. Adm. 
409, and authorities there cited. It seems that 
if it were expressed in bill of lading that gen- 
eral avei*age was to be paid, the person receiv- 
ing the goods would be liable for contribution. 
Scaife v. Tobin, 3 Barn. & Adol. 523. Owner's 
remedy against consignee is not lost by the lat- 
tei"'s receiving the cargo at the port of neces- 
sity, and forwarding it himself to its destina- 
tion. Sherwood v. Ruggles, 2 Sandf. 55. Mas- 
ter has a lien on all goods for their contributory 
shares. XJ. S. v. Wilder [Case No. 1G,G94]; 
Sherwood v. Ruggles, 2 Sandf. 55; Gillett v. 
ElHs, 11 m. 579; Chamberlain v. Reed, 13 
Me. 357; Dupont de Nemours v. Vance, 19 
How. [60 U, S.] 162. The practice is for the 
captain to demand of the consignee an average 
bond before delivery of the goods. This he has 
a Tight to do. Cole v. Bartlett, 4 La. 130. See, 
also, Scaife v. Tobin, 3 Barn. & Adol. 523. If 
by the neglect of the master the shipper loses 
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the contribution to which he is entitled, the 
ship-owner is liable. Gillett v. Ellis, 11 111. 
ij7U. Tn the case of Eckford v. Wood, 5 Ala. 
13(5, the court ruled that if the master Tolun- 
tarily part with goods, which he is authorized 
to retain, and afterwards pay the contribution 
for which he could have retained them, an im- 
plied assumpsit is raised that he shall be repaid 
by the owner. The supreme court, in the case 
of Cutler V. Eae, 7 How. [48 TJ. S.] 729, de- 
-cided that though the master had, by the mari- 
time law, a lien upon the goods as security for 
the payment of their just contribution, that this 
lien was lost by their voluntary delivery to the 
consignee, and that the implied promise to con- 
tribute could not be enforced by an action in 
personam against the consignee in admiralty. 
And in the case of Dupont de Nemours v. 
Vance, 19 How. [60 U. S.] 162, the supreme 
court, referring to the former case, say that this 
lien is put on the same footing as a maritime 
lien on cargo for the price of its ti-ansportation, 
which, it is well known, is waived by an auljior- 
ized delivery without insisting on payment. 
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"CONGRESS RUBBER CO. v. AMERICAN 
ELASTIC CLOTH CO. 

D. Pennsylvania. 1857. 

Presdmption orVALiDiTr of Patent— Infringe- 
ment— Ejtjoixixg Patentee— Act of 1836. 

1. Every man who stands upon a patent has 
3, prima facie title, which upon a preliminary 
question will not be pronounced good for noth- 
ing. 

_ 2. Where on a motion for a preliminary in- 
junction, the defendants claimed to act under a 
patent regularly -issued from the pj^tent office, 
held, that the court would not on such 'a motion 
decide against such a patent, and grant the in- 
junction prayed for. 

3. Since the act of 1836 [5 Stat. 117], patents 
stand upon a different footing from that upon 
w^hieh they stood formerly. Upon an applica- 
tion for a patent, the officers of the patent of- 
fice give their judgment, and that judgment is 
prima facie a good one; when one party con- 
tests that, and offers another patent in opposi- 
tion to it, both parties stand upon an equal 
footing, 

[NOTE. The points stated as above are tak- 
en from Law, Pat. Dig. 386, 515. Nowhere 
more fully reported; opinion not now accessi- 
l3le.] 



<30NGRESS RUBBER CO. (GOODYEAR v.). 
See Case No. 5,565. 

•CONGRESS & EJIPIRB SPRUNG CO. 
(KNOWLTON v.). See Cases Nos. 7,902 
and 7,903. 

CONINE v. The DEER. See Cases Nos. 3,- 
737-3,739. 

■CONINGHAM (NEALE v.). See Case No. 
10,067. 

■CONKLIN (UNITED STATES v.). See Case 
No. 14,845. 
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CONKLING v. BUTLER et al. 

[4 Biss. 22.]^ 

Circuit Court, D. Indiana. May Term, 1865. 

Receiver — Jurisdiction to Compel Accodnting. 

1. A receiver cannot he called on to account 
before any court but that which appointed him. 

2. Where a state court, on a petition under 
the Indiana statutes to dissolve a corporation, 
has taken jurisdiction, thereby decreed a disso- 
lution of the corporation, appointed a receiver, 
and taken the custody of the assets, no national 
court can take jurisdiction of a bill to call on 
the receiver to render an account, and to col- 
lect the assets under the direction of the United 
States court. 

[Cited in Walker v. Flint, 7 Fed. 436.] 

WiUiam Henderson, for complainant 
R. C. Gregoiy, for defendants. 

McDONALD» District Judge. This is a 
biU in equity, filed by Edgar Conlding 
against John M. Butler and the New Castle 
and Danville Railroad Company. The de- 
fendants have demurred to the bill; and the 
point to be decided is, whether the demm-rer 
ought to be sustained. The bill alleges that 
the complainant subscribed and paid into 
the capital stock of said railroad company 
fifty thousand dollars, and received cei-tifl- 
cates of stock to that amount; that the total 
stock subscribed was about one million five 
bimdred and eighty-two thousand three hun- 
dred dollars and eighty-three cents; that 
about a million of this is "imavailable and 
valueless;" that about forty-five per cent, of 
the stock has been collected, and the residue 
subscribed has not been paid; that the legal 
liabilities of the company are about eighteen 
thousand dollars; that the unpaid solvent 
subscriptions of stock are about two hundred 
and twenty-five thousand dollars; that the 
consti-uction of the road has been abandon- 
ed, and the corporation put in liquidation; 
that, on the fii-st of December, 1862, the de- 
fendant, "John M. Butler> was appointed re- 
ceiver of said New Castle and Danville Rail- 
road Company, who duly qualified as such, 
and took upon himself the duty imposed by 
said appointment as sucb receiver, and who 
is now in tbe full possession of aU the books, 
papers, vouchers, moneys, bonds, records, 
and other evidences of indebtedness of said 
New Castle and Danville Railroad Company; 
that the said Butler, as such receiver, though 
specially requested by the complainant so to 
do, is making no effort to collect any more of 
the uncollected stock subscribed to the said 
road than will pay the said $18,000 indebted- 
ness, after which he contemplates a final set- 
tlement of said trusts, as appears by EsMbit 
A filed as a part of this bill." 

The foregoing is the substance of the bm. 
It prays for an account, for the equalization 

^ [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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of tlae losses among the subscribers to the 
stock, &c. The bill is clearly defective as 
failing to show by what authority Butler 
was appointed a receiver, unless that is 
shown by Exhibit A already named. 
Whether the language of the bill, as above 
coiDied, amounts to an averment that Butler 
was appointed receiver by the Hamilton cir- 
cuit court (Indiana), as appears by Exhibit 
A, may well be doubted. Indeed, I think 
it does not. Rather, I suppose that the true 
construction of the reference to Exhibit A, 
is, that after Butler has paid ofe said $18,000, 
he means to collect no more of the subscrip- 
tions to the capital stock, but intends then 
finally to close his labors as a receiver. But 
as the biU could easily be so amended as 
to make this point clear, it is of little impor- 
tance. The exhibit is made part of the bill, 
and must be looked to in determining the de- 
miuxer. 

Let us then examine Exhibit A. It pur- 
ports to be a ti-anscript of a proceeding com- 
menced on March 1st, 1S59, in the Hamilton 
circuit court of this state, and, so far as any- 
thing appears, still pending in that coui't. It 
was an information by the state of Indiana 
on th|e relation of David Nation, prosecuting 
attorney, against the New Castle and Dan- 
ville Railroad Company, charging a forfeit- 
m'e of the charter of that company, and 
seeking a judgment of oiister. A judgment 
of forfeiture and ouster was rendered, and 
thereupon the Hamilton circuit court ap- 
pointed one O, S. Hamilton as receiver in 
that case. Hamilton acted as such receiver 
till September 8, 1862, when he resigned his 
place^ and the defendant, Butler, was ap- 
pointed by the com't as receiver in the place 
of Hamilton, and, so far as appears, still 
continues so. 

These proceedings were evidently had un- 
der the 44th article of the Indiana Code of 
Practice and Pleading. 2 Gavin & H. St 
322-325. That Code plainly contemplates 
that the receiver to be appointed, in case of 
a judicial dissolution of a corporation, shall 
act under the direction of the court appoint- 
ing him, and shall, in all his doings, be con- 
trolled by such comrt, and account to it. If 
that cause is still pending in the Hamilton 
circuit court, and if Butler has not yet made 
final settlement therein of the trust of that 
com*t reposed in him, he might at any time 
be compelled by that coiirt to render account 
of his doings to the same; and if he failed 
to do it, he would be liable on the bond 
which, it seems, that court exacted to se- 
cure the faithful performance of his duties 
as receiver. 

By the bill demurred to, it is proposed to 
call Butler away from the comt which ap- 
pointed him,— which exacted his official bond, 
to which he must, by the terms of his bond 



and of the Indiana Code, account, and whose 
directions he is bound to obey,— and require 
him to account to, and obey, another court, 
which never had anything to do with his 
appointment or with the case under which 
he was made a receiver. The mere state- 
ment of the case thiis made by the bill is 
enough to show the impossibility of sustain- 
ing it. Butler is sued here as a receiver, 
and called upon to here, account as a re- 
ceiver. He never, in any case, was a re- 
ceiver of this court, and cannot be called 
on to answer as such in it. 

The same may be said of the other defend- 
ant,— the raiU'oad company. This company 
was called before the Hamilton circuit court 
to answer to a charge of forfeiture of its 
franchises. That court" declared them for- 
feited, took away all its property, and 
put it into the hands of a receivei*. That 
property is now, in legal contemplation, in 
the custody of the Hamilton circuit court. 
Can it be possible that Mr. Conkling has a 
legal right to call on this com-t to drag this 
defunct corporation before us, and to lurge 
here that we should interfere with property 
now in the custody of a state court of com- 
petent authority to do fuU justice in the 
whole matter? If the present complainant 
has rights, he ought, instead of applying 
here, to apply in the Hamilton circuit court, 
cause himself to be made a party to the pro- 
ceeding pending there, and look for justice 
against the receiver to the court that made 
him a receiver, and conti'ols him as a re- 
ceiver. 

The bill is bad for another reason. It asks 
a contribution to the complainant from vari- 
ous other stockholders of the company. Yet 
these stockholders are not made parties to 
the bill. There are various other fatal objec- 
tions to the biU. Indeed, of the six causes set 
out in the demurrer, every one is fatal to the 
bill. But as the one first above considered 
goes to the question of the jurisdiction of 
this court, it is unnecessary to consider the 
others minutely. 

The demurrer is sustained, and the bill is 
dismissed at the complainant's costs. 

Consult, also, Aston v. Heron, 2 Mylne & K. 
396; Chalie v, Picliering, 1 Keen, 749. The 
same principle is held in reference to execu- 
tors, that they cannot he proceeded against out- 
side of the jurisdiction by which they were 
appointed. Security Ins. Co. v. Taylor [Case 
No. 12,607]. 
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Case "No. 3,10S. 

In re CONLEY. 
[24 Leg. Int. 21.]^ 
District Court, S. D. New York. Dec. 5, 1866. 
BoTS IN THE Army— Lavt of Enlistmext in Re- 
lation TO Minors. 
[Under Act Feb. 13, 1862 (12 Stat. 339), au- 
thorizing enlistments in the army, the oath of a 
recruit as to his age is conclusive, and on ha- 
beas corpus other evidence thereof is inadmissi- 
ble.] 

[On habeas corpus. Application for the 
discharge of Michael J. Conley from service 
in the United States army.] 

H. P. Herdman, for petitioner. 
Lieut A. B. Gardner, 9th U. S. Infantry, 
for the United States. 

Before BET^S, District Judge. 

This was an argument in relation to the right 
of the United States government to retain in 
the army a minor who had enlisted without the 
consent of his parents, and it arose from an ap- 
plication for a writ of habeas corpus to pro- 
duce the body of Private Michael J. Conley, 
United States army, upon the petition of 
his mother, Catharine Conley, praying for 
his discharge on the ground of his mi- 
nority. The writ was served on Brev. 
Maj. Gen. Daniel Butterfleld, superintendent 
general recruiting service. H. P. Herdman, 
Esq., for petitioner; Lieut Asa Bkd Gard- 
ner, 9th United States infantry, for United 
States. The prisoner was brought up from 
Fort Columbus, and produced in court with 
the retm-n of Gen. Butterfield. The govern- 
ment proved the enlistment of Conley, 
through Brevet Brig. Gen. J. M. Robertson, 
2d artillery, and by the original enlistment 
papers, in which it appeared that Conley 
made oath to being over 18 years of age, 
and further declared himself to be 19 years 
and 11 months old. 

The attorney for petitioner offered to prove 
by Conley's parents that he was only 16 
years old. Lieut. Gardner objected. 1st 
That, as the constitution confers upon con- 
gress the power to raise and support armies 
and make all laws necessary thereto, it 
was quite clear that congress may declare 
what shall constitute a valid contract of 
enlistment 2d. That congress have a con- 
stitutional right to enlist minors into the 
army without the consent of their parents. 
3d. That public policy required that a minor 
shall be at liberty to enter into a contract 
to serve the state whenever such contract 
is not positively forbidden. 4th. That since 
the passage of the act of February 13th, 
1862 [12 Stat 339], a minor, between the 
ages of 18 and 21 years, may be enlisted 
without the consent of his parents, and that 
the oath of enlistment taken by him as to 
his age, was conclusive in evidence and 
binding upon the courts. 

THE COURT held that the oath of en- 

* [Reprinted by permission.] 
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Kstment taken by the recruit as to his age, 
under this act, was conclusive and binding 
and that the writ must be discharged, and 
the soldier remanded to the custody of his 
officers. The decision in this case was look- 
ed to with great interest, as establishing 
a precedent in similar cases as to the "law 
of enlistments," 



Case STo. 3,103. 

CO^STOEY V. The G. 0. BARRAS. 

[6 Ben. 12.]^ 

District Court E. D. New York. March, 1872. 

Seamen's Wages— Freight— Irkegulak Prac- 
tice. 

1. A libel was filed against a cargo of coal 
on board of a oanal-boat and against her master, 
to enforce a lien for seaman's wages, upon 
freight money alleged to be due from E. & M. 
on me cargo. The cargo was seized, and was 
claimed by the C. S. Company. But the only 
answer put in was one by E. & M. It ap- 
peared liat B. & M. had chartered the boat 
of her master for a specified rate, and that, 
before the commencement of the action, and 
without notice of the libellant's demand, they 
had paid to the master all the money due from 
them under the charter. It also appeared that 
the cargo was shipped by the C. S. Go. under 
an agreement with E. & M. for freight payable 
to E. & M., which was due and unpaid at the 
filing of the libel. Held, that the practice had 
been irregular, but the irregularity would not 
be noticed, as no objection had been taken to 
it 

2. It was not necessary to determine wheth- 
er the libellant could maintain an action to 
charge the charter money payable by B. & M. 
with a lien for wages, as such charter money 
had been paid over to the master without notice 
before the commencement of the suit. 

3. The freight money due from the C. S. 
Co. to E. & Si. could not be held, because the 
libellant had not in his libel sought to charge it. 

4. The libellant was entitled to a decree 
against the master. 

[In admiralty. Libel by Pardon Conley 
against the freight of the canal-boat G. C. 
Barras, and Frank Williams, her master.] 

A. Nash, for libellant 

Goodrich & Wheeler, for claimants. 

BENEDICT, District Judge. This is an ac- 
tion by Pardon Conley to enforce a lien for 
wages upon certain freight money, alleged 
to be due for the transportation of a cargo 
of coal from Baltimore to New York in the 
canal-boat G. C. Barras, during which ti-ans- 
portation the libellant -was employed in navi- 
gating the boat The master of the boat is 
likewise made a party defendant, and a de- 
cree in personam against him is also prayed 
for. 

The cargo in question, which has been 
seized, is claimed by the Cunard Steamship 
Company. But the only answer interposed 
is that of the firm of Easton & McMahon, 
who, without objection, have interposed an 
answer, and have proved that they chartered 

^ [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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the boat G. C. Barras to go where they 
might elect to send her, and carry such 
freight as they might desire to ship, for the 
compensation of five dollars per day, the 
master agreeing on his part "to keep at all 
times on said boat one able-bodied seaman 
besides the captain thereof;" and that be- 
fore the commencement of this action, and 
■without notice of the libellant's demand, 
they paid to the master all the charter money 
due from them under such charter. It also 
appears in evidence that the coal in ques- 
tion was shipped by the Cunard Steamship 
Company, to be transported under an agi'ee- 
ment with Easton & McMahon for freight 
payable to Easton & McMahon, and that of 
.such freight money, a gi'eater smn than the 
amount claimed by the libellant was due 
at the time of filing the libel and the seizm*e 
of the cargo. Upon these facts the court 
Is asked to decree that the freight money 
due from the Cunard Steamship Company 
Is ehai-ged with a lien to the extent of the 
libellant's demand. 

It is imnecessary to notice here the irregu- 
larities of practice which this case discloses, 
as no objection has been taken to the mode 
of procedure. Nor is it necessary to deter- 
mine whether under any circumstances the 
libellant could maintain an action to charge 
the chai-ter money payable by Easton & Mc- 
Mahon, it appearing in evidence that all such 
money had been in good faith and without 
notice paid over to the master before the 
commencement of the suit. And in respect 
to the liability of the freight money, which, 
at the time of the seizure of the cargo, was 
due by the Cunard Steamship Company to 
Easton & McMahon, it is sufficient to say 
that the libel nowhere seeks to charge that 
fund. The cargo was indeed seized, but the 
action is against the money due by Easton 
& McMahon. No other freight is mentioned 
in the libel, and that is mentioned as the 
fund which the libellant seeks to charge 
with a lien. But, as before stated, the evi- 
dence shows that no part of that fund ve^ 
mained unpaid at the commencement of this 
action. The libellant must therefore fail so 
far as his action relates to fi-eight moneys. 
He is entitled to a decree against the mas- 
ter, by default, no appearance or defence 
having been interposed by him. 



Case Ho. 3,104. 

CONN et al. v. PENN et al. 

[Pet. C. C. 496.] ^ 

■Circuit Court, D. Pennsylvania. April Term, 
ISIS. 

KiGHTS OF Proprietors of Pennsylvania — Ap- 
PKOPRiATioxs — Patents— Surveys — Boundaries 
— Presumption op Payment — Ratification op 
Act of Agent — War — Abatement of Interest 
— Following State Practice. 

1. Title of the proprietaries of Pennsylvania, 
to the soil of the province previous to the 

' [Reported by Richard Peters, Jr., Esq.-] 



Revolution. The proprietaries had an unques- 
tionable right to dispose of the soil as they 
might think proper, and to reserve to their own 
use, such portions as they might select, and in 
such manner as they might please to prescribe. 

2. In what manner parts of the province of 
Pennsylvania were appropriated by the proprie- 
taries to their private use, as manors, &c. 
Proceedings under which the manor of Spring- 
etsbury was laid off and appropriated by the 
proprietaries. 

3. The courses and distances laid down in a 
survey, especially if it be ancient, are never, in 
practice, considered conclusive, hut are liable 
to be materially changed by oral proof, or by 
Other evidence, tending to prove that the docu- 
mentary lines are those not actually run. Re- 
puted boundaries are often proved by the testi- 
mony of aged witnesses, and the hearsay evi- 
dence of such witnesses has been admitted to 
establish such lines, in opposition to the calls 
of an ancient patent. It is not the lines report- 
ed, but the lines which have been actually run 
by the surveyor, which vest in a patentee the 
area included in those lines. 

[Cited in Clement v» Packer, 125 IT. S, 324, 
8 Sup. Ot. 914.] 

4. When the mistakes of a surveyor are 
shown by satisfactory proof, courts of law as 
well as courts of equity, look beyond the patent 
to correct them. If a mistake is apparent upon 
the face of a survey, and natural or artificial 
marks, or the reputation of the neighbourhood, 
have fixed the boundaries of the land differ- 
ent from those delineated in the survey, a sub- 
sequent location is so far affected by the real 
boundaries, that a court of equity will not per- 
mit a title derived under such location, to be 
set up against the owner of the land intended to 
have been located by the first survey. 

5. A recognition of the acts of an agent by 
his principal, is equivalent to an original grant 
of authority. 

6.^ It has always been customary in Pennsyl- 
vania, to include in surveys made under grants 
from the proprietaries, a greater quantity of 
land than, the warrant specified, and to pay 
for the excess at the same rate as the original 
quantity was paid for. This custom did not 
extend to grants of lands within the proprieta- 
ry manors. 

7. Interest on debts due by the citizens of the 
United States, to the subjects of the king of 
Great Britain, ceased during the Revolutionary 
war, and during the war of 1812; but the mere 
circumstance of war existing between two 
countries, is not a suflScient reason for abating 
interest upon the debts due by the subjects 
of one belligerent, to the subjects of another. 

[Cited in Hamilton v. Mutual Life Ins. Co., 
Case No. 5,986.] 

8. A prohibition of all intercourse with an 
enemy during war, furnishes a just reason for 
the abatement of interest on debts due to the 
subjects of the belligerent, until the return of 
peace. 

[Cited in Hiatts v. Brown, 15 "Wall. (82 U. 
S.) 186.] 

9. The rule, as to the abatement of interest 
during war, does not apply when the creditor, 
although a subject of the enemy, remains in the 
country of the debtor, or has a known agent 
residing there, and who is authorised to receive 
the debt. 

[Cited in Ward v. Smith, 7 Wall. (74 U. S.) 
433: New York Life Ins. Co. v. Davis, 95 
U. S. 429.] 

10. A presumption that the purchase money 
for land has been paid to the proprietaries, 
cannot arise from length of time, when the 
claimant of the land does not produce a patent 
or does not show that a patent was issued for 
the land. 
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U. The practice in the courts of Pennsylva- 
nia, for the jury to find a special Terdiet, in a 
•cause Tvhere the parties have not legal but have 
equitable claims, does not apply in the circuit 
court of the United States, that court having 
equity powers. 

[See note at end of case.] 

[In equity. Bill by Daniel Conn, Francis 
Grove, Isaac Grove, and others against John 
Penn and William Penn.] 

Mr. IngersoU and Edward IngersoU, for 
complainants. 

Mr. Kawle, Mr. Binney, and W. Rawle, for 
respondents. 

WASHINGTON, Circuit Justice. This is a 
«uit on the equity side of the court, brought 
by a number of persons, claiming by various 
titles equitable estates in the manor of 
Springetsbury, praying that the defendants, 
in whom the legal estate in the said manor 
is vested, may be compelled to convey the 
same according to their respective interests, 
upon such terms as the court may deem equi- 
table.^' 

It will be proper, in the first place, to state 
the title of the proprietaries of Pennsylvania 
to the soil of the province, previous to the 
Revolutionary war, and the various acts per- 
formed by them or their agents, so far as 
they ai'e connected with this cause, or have 
any bearing on the titles asserted by the 
plaintiffs; and secondly, the titles of the re- 
spective plaintiffs, so far as they have been 
laid before the court. 

By the charter of Charles I., to William 
Penn, dated 4th of March, 1668, he became 
•entitled, in his private and individual capaci- 
ty, to the fee simple interest in the soil of the 
-province, as well as to the government there- 
of in his political capacity. Hence it fol- 
lowed, that the proprietary had an unques- 
tionable power to dispose of the soil, in such 
manner as he might think proper, and to re- 
•serve to his own use, such portions as he 
might select, and in such manner, as he 
might please to prescribe. But as his indi- 
T'idual interest, not less than the policy which 
-directed the grant to him, pointed out the 
necessity of encouraging the population and 
•settlement of the province, as speedily as pos- 
sible, the original proprietary, on the 11th of 
July, 1681, entered into an agreement with 
those who should wish to become purchasers 
•of land within the province, the effect of 
which was, to render the proprietary a trus- 
tee for such individuals, as should acquire 
-equitable rights to certain portions of land 
under general or particular promises, or such 
rules and regulations as he or his agents 
might, from time to time, establish; and for 
the sake of certainty, and to render public 
these rules by which purchasers were to be 
bound, an office was erected, and rules estab- 
lished for the government of the same, as 

' [The case of Penn v. Klyne, Case No. 10,- 
537. is published as a note to this case in Pet. 
O. C. 496.] 



well as of those who might incline to obtain 
rights to unappropriated lands within the 
province; reserving to the proprietaries, a 
right to appropriate one-tenth of the province 
to themselves, for their private and individ- 
ual use. By force of this agreement (as was 
said by this court in the ease of Penn v. 
Klyne) all persons complying with the terms 
thus held out, acquired a right to the propor- 
tion of lands thus appropriated, not only 
against third persons who might thereafter 
attempt to appropriate the same lands, but 
even against the proprietary himself, unless 
he had previously, and by some act of noto- 
riety, evinced his intention to withdraw such 
land from the general mass of property, and 
to appropriate it to his own use. As a neces- 
sary consequence of this principle, whenever 
such was his intention, it was made known 
by a warrant of appropriation, and a survey 
of the land so withdrawn. This was notice 
to all the world, that no right to the land 
thus laid off for the proprietaries, could be 
acquired by individuals without a special 
agreement with the proprietaries, which 
might or might not be on the common terms, 
as the proprietaries might please. But if be- 
fore such special appropriation, an individual 
had,' in compliance with the rules of the office, 
appropriated a tract, within the bounds of 
that laid off for the proprietaries, by settle- 
ment or otherwise, such prior appropriation 
was to be preferred to the title of the pro- 
prietaries, as to that particular tract, but no 
fm'ther. 

By the recitals in the warrant from Gov- 
ernor Hamilton to the surveyor general, dat- 
ed the 21st of May, 1762, which will be 
more particularly noticed hereafter, it ap- 
pears, "that for the purpose of appropriating 
the tenths, as they were called, which the 
first proprietary by his concessions above 
mentioned reserved to himself, as well as to 
his successors, general warrants were regu- 
larly issued to the surveyor general, for the 
time being, by the successive proprietaries, 
to survey for the said proprietary, 500 acres 
in every township of 5,000 acres and generally 
the proprietary one-tenth of all the land laid 
out, or to be laid out; but that the tracts 
sm*veyed, for the proprietaries, had fallen 
far short of their due proportion." For this 
reason, probably, as well as for those as- 
signed in the warrant itself, Sir William 
Keith, the governor of the province, on the 
18th of June, 1722, issued a warrant to John 
French, Francis Worley, and James Mitchell, 
directing them to cross the Susquehanna, and 
to survey, mark and locate 70,000 acres of 
land, in the name and for the use of Springet 
Penn, which should bear the name and be 
caUed the manor of Springetsbury: "Begin- 
ning upon the south-west bank, over against 
Conestogoe creek; thence W. S. W. ten miles; 
thence N. W. by N. twelve miles; thence E. 
N. E. to the uppermost corner of a tract 
called Newbury; thence S. E. by S. along the 
head line of Newbury, to the southern corner 
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tree of Newbury; thence down the side line 
of Newbury E. N. E. to the Susquehanna; and 
thence down the river to the place of begin- 
ning; and to return the warrant to the gover- 
nor and council of Pennsylvania." The survey, 
stated to have been made on the 19th and 
20th of the same month was returned to the 
council on the 21st, according to the follow- 
ing boundaries: "From a red oak, by a run 
side called Penn's run, marked S. P. W. S. 
"W. ten miles to a chestnut by a run side, 
called French's run,, marked S. P.; thence 
N, AV. by N, to a black oak, marked S. P. 
twelve miles; thence E. N. E, to Sir William 
Keith's western corner tree in the woods 
eight miles; thence along the S. E. and N. 
B. of Sir William Keith's ti-act called New- 
bury to the Susquehanna; and thence along 
the river side to the place of beginning; con- 
taining 75,520 acres. The councU being of 
opinion, as they declared in answer to the gov- 
ernor's commimication on the subject, that 
that board had nothing to do with surveys 
of the proprietary lands, declined to accept 
the retm-n of the above survey, nor does it 
appear that it was ever returned to the land 
oflBtce. It was, however, together with f\ie 
warrant, and the decision of the council, 
placed upon the minutes of the proceedings 
of the governor and council, of which an at- 
tested copy is filed as an exhibit in this 
cause. On the 11th of January, 1733, a com- 
mission was issued by Thomas Penn, one of 
the proprietaries, to Samuel Blimston, which 
after reciting, that "several persons had lately 
applied to the proprietaries, for libei'ty to set- 
tle on certain quantities of land to the west- 
ward of Susquehanna river, and have obtain- 
ed licenses for the same, but as no warrants of 
survey have yet been granted, by which each 
tract could be exactly bounded, several dis- 
putes and differences have arisen between 
the said claimants;" the commission author- 
ises the said Samuel Blunston, "to hear and 
determine, in the most just and equitable 
manner, all such diffei*ences and disputes," 
and it also empowers him, "to give licenses 
imto such persons as should apply to him 
for settlements in those parts, under such 
regulations, as to him should seem neces- 
sai-y." By virtue of this commission, Blun- 
ston granted licenses to a number of persons, 
to take up certain specified ti-acts of lajid on 
the west side of the Susquehanna; and 
among others to Michael Spriogle for 500 
acres in Manchester and Codorus townships. 
The Indian title to the lands on the west 
side of the Susquehanna, having been ex- 
tinguished by a ti-eaty, on the 11th of Octo- 
ber 1T36, Thomas. Penn, on the 30th of the 
same month, granted to fifty-two persons, 
what have been termed licenses; which after 
reciting "that sundry Germans and others 
had seated themselves on the west side of 
the river Susquehanna, within the county of 
Lancaster, and within the boundaries of a 
tract of land surveyed on the 19th and 20th 
days of June 1722, containing about 70,000 



acres, commonly called the manor of Spring- 
etsbm-y, and that a confirmation to the per- 
sons seated on the same for their sevei'al 
tracts, had been delayed by reason of the 
claims of the Indians to the land, and that 
they had applied for a confirmation of their 
title to the lands; it proceeds to certify, that 
he will order a patent to be drawn to the 
several persons for a certain number of aa'es, 
on the common terms other lands on the west 
side of the Susquehanna river were gi-anted, 
as soon as the quantity specified shall be 
surveyed out of the abovementioned tract, 
and a return thereof made." The appropria- 
tion of the country on the west side of the 
Susquehanna, by settlements and tmder w^ar- 
rants of various denominations, which took 
place after the extinguishment of the Indian 
title, and the difficulties likely to ensue at a 
future period, in consequence of the loss 
of the plot and survey of this manor, made 
under the above warrant, of 1722, suggested 
to Governor Hamilton, the necessity of hav- 
ing the manor again surveyed, and the 
boundai'ies thereof ascertained and perpet- 
uated. For this pm-pose, he, on the 21st of 
May 1762, issued a warrant of re-survey, 
directed to the surveyor general, which after 
setting forth "that in pm-suance of the primi- 
tive regulations, for laying out lands in the 
province, W. Penn had issued a warrant, 
dated the 1st of September 1700, to Edward 
Pennington, the sm'veyor general, to siu'vey 
for the proprietor, 500 acres of every town- 
ship of 5,000 aci*es; and, generally, the pro- 
prietary one-tenth of all lands laid out, and 
to be laid out; that like warrants had been 
issued by the successive proprietaries, to 
every succeeding siu-veyor general; that the 
tracts sm-veyed, however, are far short of 
the due proportions of the proprietary; that, 
therefore, by order of the then commissioners 
of property, and in virtue of the genei*al 
warrant aforesaid to the then sm-veyor gen- 
eral, there was smrveyed, for the use of the 
proprietor, on the 19th and 20th of Jime 
1722, a certain tract of land, situate on the 
west side of the river Susquehanna, then in 
the county of Chester, afterwards of Lan- 
castex', and now of York, containing about 
70,000 acres, called and now weU known by 
the name of the manor of Sprlngetsbmy; 
that sundry Germans and" others aftei'wards 
seated themselves, by leave of the proprietor, 
on divers parts of the said manor, but con- 
firmation of their titles was delayed on ac- 
count of the Indian claim; that on the 11th 
of October 1736,. the Indians released their 
claim, when (on the 30th of October 1736) 
a license was given to each settler, (the whole 
grant computed at 12,000 acres,) promising 
patents after surveys should be made; that 
the survey of the said tract of land is either 
lost, or mislaid; but that from the well 
known settlements and improvements, made 
by the said licensed settlers therein, and the 
many surveys made round the said manor, 
and other proofs and circumstances, it ap- 
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pears that the said tract is bounded E. by 
the Susquehanna; W. by a north and south 
line, west of the late dwellins plantation of 
Christian Elstor, called Oyster, a licensed 
settler; N. by a line nearly east and west, 
distant about three miles north of the pres- 
ent gi-eat roads, leading from Wright's ferry 
through York-Town by the said Christian 
Oyster's plantation to Monoekassy; S. by a 
line near east and west, distant about three 
miles south of the gi-eat road aforesaid; that 
divers of the said ti-acts and settlements with- 
in the said manor, have been surveyed and 
/ confirmed by patents, and many that have 
been surveyed remain to be confirmed by 
patents, for which the settlers have applied; 
that the proprietor is desurous, that a com- 
plete draft, or map, and return of survey 
of the said manor shall be replaced and 
remain for their and his use, in the surveyor 
general's office, and also in the secretary's 
office; that by special order and dh-eetion, a 
sm^vey for the proprietor's use was made by 
Thomas Cookson, deputy surveyor, (in 1741,) 
of a ti-act on both sides of the Codorus, 
within the said manor, for the site of a 
town, whereon York-Town has since been 
laid out and built, but no return of that sur- 
vey being made, the premises were re-sm-- 
veyed by George Stevenson, deputy sm*veyor 
(in December 1752) and found to contain 
436^ acres." Alter this recital, the warrant 
directed the surveyor general "to re-sm-vey 
the said tract, for the proprietor's use, as 
part of his one-tenth, in order that the bounds 
and lines thereof, may be certainly known 
and ascertained." Under the authority of 
this warrant, a survey of the manor of 
Springetsbury was made, from the 12th to 
the 30th of June 1768, and was retm-ned 
into the land office, and also into the secre- 
tai-y's office on the 12th of July 1768, contain- 
ing 64,520 acres. As to the act of the as- 
sembly of Pennsylvania of 1779, vesting the 
estates of the late proprietaries in the com- 
monwealth, and its effect in this cause, the 
court i*efei*s to what was said in Perm v. 
Klyne [Cases Nos. 10,935 and 10,937]. 

The claims of the complainants, have been 
arranged by their counsel under the sis fol- 
lowing heads, and one or two cases have 
been presented, under each head, to exemplify 
the titles of the others, belonging to each 
class respectively: 1. Those who daim un- 
der licenses issued by Samuel Blunston. 2. 
Those claiming under Thomas Penn's grants 
in 1736. 3. Those claiming under warrants, 
at the stipulated price of 151. iOs. per 100 
aa'es. 4. Claimants under warrants, at 91. 
per 100 acres. 5. Under applications. 6. 
Under settlements and improvements, with- 
out other title. In order to bring these 
various cases within the operation of general 
principles, it wiU be necessary to arrange 
them under the following heads: First, those 
who acquired or purchased titles, upon the 
common terms applicable to the territorial 
lands, and yet located themselves within the 
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boundaries Of the manor, as ascertained by 
the survey or re-survey; and, secondly, those 
who purchased expressly within the boundar- 
ies of the manor. 

First The broad ground of equity,. upon 
which the claimants under this head must 
fix their pretensions is, that they acquired 
their equitable titles without notice of the 
prior legal title of the proprietary to those 
lands; and whether they did so or not, must 
depend upon a view of all the circumstances 
which have been proved, on either side, to 
establish or to negative that fact. This in 
the opinion of the court, constitutes the great 
difficulty in the cause. The warrant of 1722 
is special, and not only desciibes with toler- 
able precision the place of beginning, but 
limits the length of the line, to the westward, 
to ten mUes, and the north and south line, to 
twelve miles. If this warrant was executed 
in strict conformity to the terms of it, and 
such conformity is professed by the return, it 
would fix the western boundary of the sur- 
vey, many miles within that of the survey of 
1768, and as it is contended by the defendants, 
to have, existed and to have been known, as 
far back at least as the year 1736. That the 
putative boundary of this manor, was such 
as the defendants' counsel contend it was, at 
the period abovementioned and afterwards, 
is established by a chain of evidence not to 
be resisted. This evidence is composed of 
the licenses granted by Blunston in 1734; 
Thomas Penn's grants in 1736; the warrants 
of 1741, for laying out the town of York, 
within the manor of Springetsbury; the let- 
ter of Secretary Peters to Mr. Penn, in the 
year 1743, in which he speaks of York-Town, 
as lying nearly midway of the manor; the 
warrants to agree, and the recitals in the 
warrant of 1762; and lastly the actual set- 
tlements and improvements made by the li- 
censed settlers within the manor, and the 
surveys made around and adjoining the dif- 
ferent lines of the manor, as proved at the 
hearing of this cause by Mr. Spangler, who 
made a survey and plot of this manor; the 
result of all which is, that the reputed bound- 
aries of the manor, from the year 1736, if 
not from an earlier period, correspond with 
the survey of 1768. How it happened, that 
the reputed boundaries of the manor should 
vary so extravagantly from those mentioned 
in the warrant of 1722, and the return, is a 
question of considerable difficulty. That the 
former stands upon a more solid foundation, 
than the mere assertions of the proprietaries 
and their agents, and the credulity of the 
settlers' and of the neighbourhood, is ration- 
ally to be inferred. This reputation must 
have originated in some act of public noto- 
riety, or it would soon have sunk into obliv- 
ion. The defendants' counsel have attempt- 
ed to account for a circumstance, which it is 
admitted is involved in no small degree of 
mystery, by supposing that an intermediate 
survey must have taken place, between the 
year 1722 and the years 1734 or 1736, when 
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those putative boundaries were first brought 
intonotice. But such a presumption is opp ;s- 
ed bj arguments which are almost irresisti- 
bly conclusive. If there ever existed such a 
survey, it may fairly be asked what has be- 
come of it, and of the warrant to authorise 
it It is expecting too much of the court, to 
support such a presumption by another, that 
these documents have shared the fate of the 
survey of 1722. But the truth is, that this 
presumption is repelled by facts of the most 
persuasive influence. For, not only is there 
no evidence to countenance this presumption, 
but we have not even a dictum of the pro- 
prietaries or of their agents to support it; 
neither the commission to Blimston, in 1733, 
nor his licenses point at such a survey. But 
on the contrary, Thomas Penn, in the licenses 
granted by him in 1736, refers expressly to 
the surveys made on the 19th and 20th of 
June 1722, as descriptive of the boundaries 
of this manor. No notice of a posterior sur- 
vey, is taken in the commission issued in 
Slay 1754, to Robert Hunter Morris, the lieu- 
tenant governor of th3 province, in which the 
manor referred to, and the wai-rant of re- 
survey issued by Governor Hamilton in 1762, 
which is not sparing in its recitals, refers 
altogether to the survey of 1722, the licenses 
gi-anted by Thomas Penn in 173G, and the 
well known settlements and improvements, 
made by the said licensed settlers and oth- 
ers on and adjoining the manor, as proving 
the actual boundaries of the manor. 

It appears to the court, that the only ra- 
tional mode of solving the difficulty is, by 
supposing that the lines of the survey, but 
particularly of the first, were not actually 
measured in 1722, but were guessed at, and 
that little more was done, than to run the 
courses and to fix the corners. The short 
period of time in which the work was accom- 
plished, although not affording positive proof 
of this fact, is sufficiently strong to counte- 
nance this supposition. That the courses 
were run, particularly of the first and third 
lines, is fairly to be inferred from the cir- 
cumstance, of their strict agreement with 
the same or corresponding lines, as laid 
down in the survey of 1768. But, before 
this supposition can be admitted as warrant- 
ing conclusions upon which it would be safe 
to found an opinion, it will be proper to con- 
sider, first, whether the evidence in support 
of it, is sufficient for the purpose; and, sec- 
ondly, whether the validity of such a survey 
is liable to any serious objection. 

First No gentleman of the profession, who 
is at all conversant with land trials, can be 
ignorant, that the courses and distances laid 
down in a survey, especially if it be ancient, 
are never in practice considered as conclu- 
sive, but, that on the contrary, they are lia- 
ble to be materially changed by oral proof, 
or other evidence, tending to prove that the 
documentary lines are those not actually run. 
How often have we known reputed bounda- 
ries, proved by the testimony of aged wit- 



nesses, and even by the hearsay evidence of 
such witnesses, established in opposition to 
the most precise calls of an ancient patent 
Such evidence has been constantly received^ 
and distances have been lengthened or short- 
ened, without the slightest regard to the calls 
of the patent The reason is obvious. It is 
not the lines reported, but the lines actually 
run, by the surveyor, which vests in the pat- 
entee a title to the area included within 
these lines. The survey returned, oi' the pat- 
ent, is the evidence of the former; nsltural 
marks or reputation is in almost all cases, 
the evidence of the latter. The mistakes 
committed by surveyors and chain carriers, 
more particularly in an unsettled counti*y 
and wilderness, have been so common, and 
are so generally acknowledged, as to have 
given rise to a principle of law, as well set- 
tled as any which enters into the land titles 
of this country, which is, that, when the mis- 
take is shown by satisfactory proof, courts 
of law, as well as courts of equity, have 
looked beyond the patent to correct it It 
will be readily admitted, that such evidence 
should be cautiously received, if it should 
have a preponderating influence in deter- 
mining the question of boundary. Subse- 
quent locators, look in the first instance, to 
the survey as made and returned, for a de- 
markation of the tract, with which they must 
not interfere. But, if a mistake is apparent 
upon the face of the survey, taken in con- 
nection with the natural and artificial marks 
on the ground, if the reputation of the neigh- 
bourhood, has assigned to the tract of land, 
so surveyed, boundaries different from those 
delineated on the survey returned, a subse- 
quent location is so far affected by notice of 
the real boundaries of the tract on which it 
would adjoin, that a claimant under it can- 
not, even in a court of equity, set up his pos- 
terior equitable title, against the legal, or 
equitable title of the first locator. In short, 
he cannot assert that he was a purchaser 
without notice, in the face of strong evidence 
to the contrary. 

Let us next consider the nature of the 
testimony, rested on to establish the reputed 
boundaries of this manor. Suppose, that the 
persons who received grants from Thomas 
Penn in 1736, and others, who claim under 
warrants to agree for lands acknowledged 
to be withm the manor of Springetsbxiry, ac- 
cording to its reputed boundaries, were now 
in life, and upon their examination in court, 
should testify, that the boundaries of the 
manor were always understood to be those 
laid down by the sm-vey of 1768, with the 
exception of that part bordering upon the 
southern line, excluded by the latter survey; 
who could doubt that the survey of 1722 
corresponded with those reputed boundaries? 
Upon what other foundation could such a 
reputation be built, than that of a demarka- 
tion, in some way or other, made, so as 
to become notorious in the neighbourhood of 
this manor? An opinion so generally enter- 
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tained, can be accoTinted for only upon the 
sui)position, that those were known to he 
the boimdaries of the manor, as actually 
run by the sui'veyor, or as designated upon 
the plot returned by him; and, which it is 
reasonable to presume, was carefully exam- 
ined by those who felt an interest in un- 
derstanding it before it was lost. The court, 
it is true, have not the benefit of this testi- 
mony, but is not this defect more than sup- 
plied by tlie acts of those pei-sons? They 
received grants of land within the manor 
of Springetsbm-y, and by their locations,' 
designated the boundaries of the manor, as 
they were subsequently laid down by the 
survey of 1768. Is it to be credited, that 
men who stipulated for grants of lands to 
lie within this manor, and who had previous- 
ly settled on the land at the hazai'd of in- 
curring the heavy penalties of the law, if 
they did not confine themselves within the 
boundaries of the manor lines, woul^ be 
satisfied with any thing short of the most 
positive evidence of the real boimdaries of 
the manor? This was the case of all those 
who received licenses from Blunston, and 
certificates from Thomas Pemi, who we are 
informed by the preamble to the last men- 
tioned document, had formerly seated them- 
selves, by leave of the proprietaries, within 
tiie bounds of the manor of Spi^ngetsbury, 
sm-veyed the 19th and 20th of June 1722, 
and consequently at a period antecedent to 
the Indian cession, when it was criminal 
for any person to settle on the territorial or 
public lands, lying within the Indian limits. 
As little can it be believed, that in the year 
1741, the surveyor would have been directed 
to lay off a tract of land, within the manor, 
for the site of York-Town, and that it would 
have been so sm-veyed, upon a mere imagina- 
tion that the western line of the manor ex- 
tended beyond the tract so located. In 
short, whenever thp proprietaries or settlers 
have spoken or acted in reference to this 
manor, they have fm-nished evidence con- 
firmatory of the recitals in the warrant of 
1762, in relation to its boundaries as es- 
tabUshed by the survey of 1722. 

Second. The plaintifEs' counsel, assuming 
as a fact, what the court is ready to ad- 
mit, that the lines of the manor were not 
actually measured and marked on the 
ground, have contended, that the sui-vey was 
for this reason void. Under this head they 
have also insisted, that it was void because 
the warrant was not directed to the sur- 
veyor general, and because it was not re- 
tm-ned into the land office. 

The obvious answer to these objections is, 
that the rules of the proprietaries' land of- 
fice were established for the pm-pose of 
enabling individuals to appropriate lands of- 
fered for sale, with the least possible in- 
convenience, and to avoid the confusion 
which might otherwise arise, among con- 
flicting locators; but, that neither in their 
terms or designs, were they applicable to 



the proprietary, the paramount lord of the 
whole soil. He had confined himself by no 
contract, and he was boimd by no law, to 
appropriate to his private use such tracts 
of land as he might please to reserve, in 
any particular form; or by the agency of any 
particular person. It is true that the suc- 
cessive proprietaries were in the habit of 
issuing a general warrant to the surveyor 
general, to lay off the tenths which they 
had reserved for their private use; and. 
that the siu'veys of tenths and manors were 
usually, possibly invariably, returned into- 
the land office. But, if they chose to de- 
part from this customary form established 
by themselves for their own convenience, 
and to authorise any private individual to- 
make those sm-veys, and to return them 
into any other public office than the land 
office, the court has yet to leani, by what 
laws the surveys so made and returned 
were invalidated. Neither has any law or 
usage been pointed out, by which a sur- 
vey was deemed invalid, because the lines 
were not measured and marked on th& 
ground. Third persons, are no otherwise 
concerned in relation to these matters, than, 
as their rights might be affected by the 
want of notice of such prior appropriation, 
a reason which cannot, with any propriety 
be urged by the complainants, against thfr 
validity of the survey of 1722. A more 
general objection however has been made, 
to this sm-vey, which may as well be noticed 
under this head. It is said Sir "William 
Keith had no authority to issue the warrant 
under which this survey was made, and 
consequently, that every thing done in ex- 
ecution of it is void. Whether the govern- 
or had or had not such authority, is more 
than can be confidently affirmed by any 
person at this day, with the little light af^ 
forded by the evidence given in the cause. 
That he did possess it, is fairly to be pre- 
sumed from the subsequent recognition of 
the proprietaries; and it is not to be ques- 
tioned, but that such a recognition, upon a 
well estabhshed maxim of law, is to every 
intent and purpose equivalent to an original 
grant of authority. 

Upon the whole, the opinion of the com-t 
is, that the survey of 1722, ought to be con- 
sidered as having been made according to 
the reputed boundaries of the manor o'f 
Springetsbury, as laid down in the map ordia^ 
gram which was given in evidence in the 
cause, with the exception of that part on the 
southern line, which was not included in the 
sui-vey of 1768; and that all subsequent pm-- 
chasers and settlers, are bound to take notice 
of these boundaries. 

Secondly. As to those who purchased ex- 
pressly within the manor, or upon condition 
not to interfere with it; or who took war- 
rants to agree, and the like: their cases will 
now be considered. The following is an ex- 
amination of the particular claims of each, 
class. 



CONN (Case No. 3,10i) 



[6 Fed. Cas. page 288] 



First. The first class of cases embraces 
such of the plaintiffs as claim under licenses 
granted by Blunston, and the title of P. 
Springle, is exhibited as an example of such 
of the titles as come within this class. On 
the 6th of April 1734, Blunston, under a com- 
mission to him of the 11th day of January 
1733, granted to M. Springle, 50O acres, in 
Manchester and Codorus townships, on the 
west side of Susquehanna. This gi-ant is re- 
cited in the warrant of acceptance, dated 8th 
May 1769, which also recites, that by the 
death of M. Springle, the title to said land, 
and also to the land taken up by virtue 
thereof, became vested in his sons Peter and 
Michael; that under said grant, 606 acres 
were sm-veyed, as appears by a re-sm'vey ac- 
cording to the old lines, on the 1st of May 
1767; and that by said re-survey, 405 acres 
were laid ofE for Peter, and 201 for Michael; 
and that the said Peter had applied for a 
warrant of acceptance of his part, on his pay- 
ing the purchase money of £lo 10s. per 100 
acres for the said tract, with interest and 
quit rents, commencing on the 1st of March 
1742. The warrant then proceeds to require 
the said survey to be accepted .and return 
thereof made, in order for confirmation on 
the terms aforesaid. The title is then regu- 
larly deduced to the plaintifE P. Springle. 

Second. Under this class is exhibited the 
cases of George Beard, and Caleb Kirk, each 
of them claiming under what has been de- 
nominated grants from Thomas Penn, bear- 
ing date the 30th of October 1736, the gen- 
eral nature of which has been already stated. 
The former claims under a grant to O. Strick- 
ler, one of the fifty-two persons mentioned in 
the list of Thomas Penn's licenses, for 350 
acres; and the latter claims under a similar 
grant to Killian Smith, (another of the per- 
sons mentioned in the said list,) for 200 acres. 
On the 30th of January, 1767, a warrant of 
acceptance was issued by John Penn, which 
recites the license, dated the 30th of October, 
1736, to Charles Strickler for 350 acres, which 
he had settled within the manor of Springets- 
bury, to be sm-veyed and confirmed to him 
on the then common terms; that it being 
represented by Jacob Strickler, that Charles 
Sti'ickler proeiu:ed a survey of 378 acres 135 
perches, to be made in virtue of the said 
grant, and had by deed dated the 29th of 
July, 1766, granted to the said Jacob, 182 
acres 95 perches, by metes and bounds, be- 
ing part of the said 378 acres 135 perches, of 
which part he had procured a survey to be 
made, and having paid the purchase money, 
interest and quit rents due for the same, had 
requested a warrant of acceptance, which 
was accordingly granted. The title to this 
tract of land, not being deduced lower down 
than to Jacob Strickler, no decree can be 
made in relation to it, favourable to the plain- 
tiff, unless the links, which are missing in 
the chain of title, can be supplied before the 
final decree. But the title of Beard to 196 
acres, the residue of the grant to Charles 



Strickler, is fully made out, with the excep- 
tion of the release from the co-heirs of Ul- 
rick Strickler to him, which in his deed to 
Beard was stated to have been recorded, and 
may without doubt be produced on the final 
hearing. The claim of Kirk, is to 243 aci-es, 
being part of a survey for 429 acres 105 
perches, made upon a gi*ant of Thomas Penn 
to Killian Smith, of 200 acres. There is no 
objection to the regularity of his title. 

Thix-d Class. Under this class, the titles 
of Andrew Rutter, and George Leitner, 
have been adduced as examples. On the 
13th of January, 1747, a warrant was is- 
sued, under the signature of the president 
of the land oflace, to survey for John Smith, 
300 acres, including his improvement in Man- 
chester township on the west side of Susque- 
hanna, for which he agrees to pay £15 10s. 
per 100 acres with interest, and the yeai-ly 
quit rents of a half penny sterling per acre, 
to commence on the 1st of March, 1757. Un- 
der this warrant, there was surveyed on the 
18th of October, 1748, the quantity of 321 
acres, the title to which, is regularly brought 
down to the plaintiffs Rutter and Leitnei". 

Pourttx Class. The example under this class 
is Christian Stoner, who claims 145 acres 25 
perches, under a warrant bearing date the 
13th of April, 1763, granted to Hugh Patten 
for 233 acres, lying in Hallam township, pro- 
vided it do not Interfere with the manor of 
Mark of Springetsbury, or any other of the 
appropriated lands of the proprietary, the 
said Patten agreeing to pay £9 per 100 acres, 
and also the yearly quit rents of a penny an 
acre. Under this warrant there was sur- 
veyed in the same year, the quantity of 383 
acres, besides 79^^ acres to George bnallus, 
included. The title to the quantity claimed 
by Stoner is regularly deduced. 

Fifth Class. Jacob Strickler is brought for- 
ward as representing such of the complain- 
ants as claim under applications for warrants. 
The title in this ease commences with a cer- 
tificate of sm-vey, bearing date the 19th of 
May, 1767, made for Daniel Piedler, con- 
taining 39 acres 130 perches in Hallam town- 
ship, on an application dated the 29th of De- 
cember, 1766, No. 2255. On the 14th of 
March, 1755, Piedler paid fifty shillings in 
part for 50 acres of land to be surveyed to 
him, adjoining his other land in Hallam 
township. On the 5th of April, 1784, Steiner 
and Fitz, executors of Daniel Beither, (re- 
citing a warrant dated 14th of March, 1755, 
under which was surveyed for him 91 acres 
in Hallam township, and also an application 
of said Beither, No. 2255, for 50 acres in said 
township dated 26th of December, 1766, 
imder which there was sui'veyed for him, an- 
other ti'act, adjoining the above containing 
37 acres,) conveyed both tracts to Henry 
Strickler, and on the 5th of April, 1784, 
Henry Strickler conveys to Jacob Strickler, 
89 acres, being part of a tract conveyed by 
Steiner and Fits, executoi*s of Beither, to the 
said Henry Strickler by deed dated the 5th 
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instant On the 1st of AprU, 1807, Henry 
Striekler by a deed, reciting tiie above men- 
tioned conveyances, granted to Jacob Striek- 
ler other tracts of land, one containing 45 
acres, anotlier containing 73 aa-es 20 perches, 
anotlier containing lOG acres, and one other 
containing 25 acres, 40 perches, amounting in 
the whole to 249 acres GO perches. But it is 
impossible to discover, from the title papers 
before the court, whether the land surveyed 
under the application. No. 22oo, which it is 
presumed is the land in question, is amongst 
the tracts conveyed by Hemy to Jacob Striek- 
ler. Unless this matter is agreed by the 
parties, the court will refer it to the master 
commissioner to report upon it, in order that 
either party may have an opportunity t© ex- 
cept 

Sixth Class. The last class of cases, em- 
bx'aces those who claim under settlement and 
improvement rights, without other title, and 
the case of the widow Tryekler and Jacob 
Stri elder, are stated as the examples. As to 
the former, it may be sufficient for the pres- 
ent to observe, that the papers with which 
the court have been fm-nished, do not bring 
down the title regularly from Knab, the 
first settler, to these plaintiffs, and therefore 
it may be necessary to refer this title also. 
The same objection does not exist against the 
title of Jacob Striekler, who daims imder a 
settlement and improvement made by one 
Baesett, as long ago, as the year 175S, from 
whom, by mesne conveyances, the title be- 
came vested in the plaintiffs. The settle- 
ment and iipprovement is fuUy proved in 
both these eases, that of Knab betag fixed as 
early as the year 1753. 

Having thus stated the legal title of the 
proprietaries to the manor of Springetsbxury, 
and the asserted equitable titles of the plain- 
tiffs, or such of them as have been laid be- 
fore the court, it becomes proper to consider 
the two questions which immediately present 
themselves. 

Fh^st "Whether these plaintiffs, or any and 
which of them, are entitled to conveyances 
of the legal estate, which it is admitted by 
their counsel is vested in the defendants, and 
is not now to be called In question? And, 
secondly. Upon what terms such decrees 
ought to be made? 

First Peter Springle, Whetier -Blunston's 
licenses extended to the manor lands or not 
need not be decided, since the only claimant 
under his license, who is before the court 
has had his sm'vey accepted. There can 
therefore be no question but that this plaia- 
tiff is entitled to a conveyance of the legal 
estate, upon such terms as may bereafter be 
decided to be equitable, when the court 
comes to the consideration of the second 
point 

Second. George Beard and Caleb Kirk. 
The equitable titae of these plaintiffs is not 
and cannot be questioned. By the express 
terms of their grants, they were to lie with- 
in the manor, and they pm'chased upon the 
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common terms on which other lands on the 
west side of the Susquehaima, were granted. 
It will be imnecessary to exaratue the remain- 
ing cases separately, since they all come 
within the operation of the same principle. 
These plaintiffs are to be considered in the 
light of pwehasers with notice of the re- 
puted boundaries of the manor, under the 
sm-vey of 1722, and this principle applies a 
fortiori against those whose title commenced 
subsequent to the warrant of survey. Be- 
ing pm'chasers with notice, they have no 
equity to demand conveyances. 

Second. The next question is, upon what 
terms are such of the plaintiffs, as have 
equitable titles to the lands they respectively 
claim, entitled to a -decree for the conveyance 
of the legal estate. 

Under this head the following poiats have 
been raised by the counsel for the plaintiffs: 
First That they are entitled to a convey- 
ance of all the smrplus land, within their re- 
spective sm'veys, upon the same terms with 
those that may be legally demanded of them 
for the quantity expressed in their warrants. 
Second. That they are entitled to an abate- 
ment of interest. 1st. On account of the dis- 
turbances occasioned by the controversy with 
Lord Baltimore, and the consequent incur- 
sions of the borderers claiming under Mary- 
land, during the eontiauance of these dis- 
turbances. 2d.' On account of the Revolu- 
tionary and late war with Great Britain, and 
during the continuance thereof. 

First. That it has always been customary 
in Pennsylvania to iaclude in the survey of 
the common, or territorial lands, a greater 
quantity than the warrant specified, and to 
pay the same price for the excess; which is 
admitted on both sides. The toleration of 
such a practice by the proprietaries and their 
agents, was entirely consistent with the great 
object they had in view, of settling the prov- 
ince as rapidly as coidd be effected, and of 
raising from the lands the greatest possible 
revenue; and although about the year 1764, 
some attempts were made hy the governor of 
Pennsylvania, to limit 'he excess to ten per 
centum, yet the practice of comprehending a 
larger quantity, had become so inveterate, 
that subsequent relaxations of these orders 
were found necessary. But it is nlso con- 
tended, that a similar custom prevailed in 
respect to the manors and other reserves of 
the proprietaries; to establish which custom, 
the following evidence is relied upon. Twen- 
ty cases are cited, in which it appears that 
the surplus was settled for, upon the same 
terms with those exacted for the quantity 
granted. Upon these cases the com*t deem 
it proper to make the following observations. 
Four of them only, viz. Spangler, Seigler, 
Worley and Comfort, appear to relate to 
lands not lying within any of the proprie- 
taries' reserved lands. Two others state ex- 
pressly, that the grantees are to comply with 
the proprietaries' demand, without any limi- 
tation whatever; of the remainder of the 
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cases, four are of lands lying in Hallam town- 
ship, one in Manheim townsMp, two in York 
county, and in three neither county nor town- 
ship is mentioned. It was stated at the 
bar, that Hallam township lies within the 
manor of Springetsbury, but whether the fact 
be so or not, was not proved, and even if it 
had been, the complainants would have had 
but eight cases to establish the existence of 
this alleged custom. 

In opposition to the cases relied on by the 
plaintiffs to prove this custom, the defendant 
produced a number, in which the surplus 
land was paid for at a much higher price 
than for the quantity granted; and amongst 
these, eight of them are stated expressly 
to lie within the manor. These are quite 
sufficient to defeat the alleged custom, as 
applicable to manor lands; and they leave 
the com't necessarily to draw the conclusion, 
that in the few instances in which it appears, 
that the quantity surveyed was disregarded, 
the proprietaries did so from mere favom', 
or from other considerations, which it is im- 
possible at this remote period for us to pene- 
trate. To estabUsh a custom, so fvdl of ab- 
surdity, because so inconsistent with any 
imaginable motive which could influence the 
proprietaries to withdraw certain portions 
of land from the public stock, and appro- 
priate them to their private use, the evidence 
ought to be clear, strong and uniform. The 
settlement of the lands smTOunding these 
reserves, could not fail in a short time to 
enhance the price of the latter, and conse- 
quently increase the value of the reserves 
of the proprietaries. Partial settlements 
within the manors, would tend still fm-ther 
to produce this effect: but if a license to make 
such settlements, however limited in its ex- 
tent, so as to meet the calculations of the 
proprietaries, could have authorised an ex- 
tension of the privilege at the will of the 
grantee, it is most obvious, that such reserves 
would be merely nominal, or that the pro- 
prietaries would be deprived of all the ad- 
vantages to which they were entitled, of per- 
mitting for theu* own advantage, partial 
settiements, within their manors. 
Second. Abatement of interest. 
First On account of the inroads of the 
borderers claiming under Maryland. Can- 
dour, we think, must admit, that there is 
not such evidence laid before the com-t, as 
would warrant us in deciding upon any gen- 
eral principle, that this claim ought to be 
allowed. That an irregular and partial state 
of hostility existed at certain periods, and 
to a limited extent between the settiers 
under the two proprietary governors of 
Pennsylvania and Maryland, is a matter 
of general history; but that any one of the 
persons under whom these complainants 
claim, was at any period distm-bed or driven 
from his farm, is not proved, or even as- 
serted. Even if it were proved, that one 
or more of them had been so disturbed, how 
could such a case influence any other to 



which similar proof did not apply. We think 
that the reasons m-ged by Jtir. Thomas Penn 
in his letter to Mr. Peters, of the 12th of 
Februai-y, 1762, against this claim, are re- 
plete with so much good sense, that we hesi- 
tate not to adopt them. After consenting, 
obviously as a matter of favour, to abate 
interest and quit rents due upon the lands 
which Mr. Peters had pm-chased from im- 
provers within the manor, from the year 
1755, when the devastations commenced, to 
the year 1762, he observes "with regard to 
other people, we propose to forgive interest 
and quit rents to such as have been disturbed 
and obliged to go off theii* plantations or 
have had thehr cattle killed, or their houses, 
or out-houses burned, from that time to the 
time when they might return in safety; but 
not to the settlers in general, many of whom 
kept their settiements, and by their situa- 
tions have got estates, having sold the prod- 
uce of then* plantations and let their wag- 
gons at great prices." For what reasons he 
charged quit rents and interest, from a period 
subsequent to the gi-ant of title, it is impos- 
sible for this court to conjectui-e; possibly 
there may have been circumstances of equity, 
known to the proprietary, which induced 
him to grant the indulgence. Those persons 
may have been disturbed in theh: posses- 
sions, by the Maryland inti-uders, and may 
have sustained losses, so as to bring their 
cases within the terms of the indulgence held 
out in the above letter. It may have been 
granted in consideration of the payment of 
the principal, at the particular period when 
it was received, and without exposing him 
to the trouble and expense of law suits. But 
these abatements were irregular in their 
extent, and prove that no usage on the sub- 
ject existed, and that no general principle 
was established applicable to all cases. 
Smrely the present complainants} upon the 
mere gi'ound of a favom-, come with a bad 
gi-ace into a court of equity, to ask an ex- 
tension of it to them. 

The second claim is of an abatement of 
interest during the Revolutionary and late 
war. This question has never been decided, 
it is believed, in the supreme court of the 
United States. We know not what have 
been the decisions in the different circuit 
com'ts, and in the state com-ts, not having 
access to any of the ordinary means of in- 
formation, except such as. the Pennsylvania 
and Virginia reports furnish. In those states, 
the law seems to be settied, that where the 
creditor was absent during the war, and had 
no known agent within the United States, 
interest, dm-ing the war, should be deducted. 
It would appear, from the justly celebrated 
answer of Mr. Jefferson to Mr. Hammond, 
that interest during the war had been dis- 
allowed in some ot the state courts, and al- 
lowed in otherp. '^his court, finding itself 
unshackled by auuivTities, Is left to form 
its opinion of this question upon general 
principles, and we feel no hesitation in de- 
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ciding", that the mere circumstance of war 
existing between two nations, is not a suf- 
ficient reason, for abating interest upon the 
debts due by the subjects of the one belliger- 
ent to those of the other. It is admitted, 
that wars in their mildest form are produc- 
tive of great national calamity to both bel- 
ligerents, and especially to that one which 
happens to be invaded. If this were per se, 
a reason for abating interest, it would oper- 
ate with equal force, whether the creditor 
were a fellow citizen of the debtor, an enemy, 
or the subject of a foreign friendly govern- 
ment 

A prohibition of all intercourse with an 
enemy, diU'ing the war, and the legal conse- 
quence resulting therefrom, as it respects 
debtors on either side, furnish a sound, if 
not In aU instances, a just reason for the 
abatement of interest, imtil the return of 
peace. As a general rule, it may safely be 
laid down, that wherever the law prohibits 
the payment of the principal, interest dm-ing 
the existence of the prohibition is not de- 
mandable; and no reason is perceived, why 
the rule should not be the same in courts of 
equity, as in courts of law. But, the ride 
can never- apply in eases where the creditor, 
although a subject of the enemy, remains in 
the country of the debtor, or has a Ijnown 
agent there, authorised to receive the debt; 
because the payment to such creditor or his 
agent, could in no respect be construed into 
a violation of the duties imposed by a state 
of war, upon the debtor. The payment in 
such cases is not made to an enemy, and it 
is no objection, that the agent may possibly 
remit the money to his principal; if he 
should do so, the offence is imputable to 
him. and not to the person paying him the 
money. As the evidence upon the point to 
which the exception to the general rule ap- 
plies, was not as full as it ought to have been, 
and possibly is susceptible of being made, 
the parties on each side will have an oppor- 
tunity before the auditor, to produce evidence 
to show, whether dm-ing the Revolutionary 
and the late war, or for any and what part 
thereof, the proprietaries had in the United 
States, a known agent, or agents, authorised 
to receive the purchase money and quit rents, 
due to them from the complainants. 

The eomrt, in giving the above opinion, has 
taken no notice of the agreement of compro- 
mise, offered by the defendants to the com- 
plainants in ISOi, because then, and even at 
the hearing of the cause, it was rejected. 

Decree. 

This cause came on to be heard, at the 
last session of the court, upon the bill, an- 
swer, replication and exhibits, and the oral 
examination of witnesses, and was then ar- 
gued by counsel; whereupon the court hav- 
ing taken time to consider of the same, are 
of opinion: 

Fu'st. That Peter Springle, and such of 
the complainants as claim imder licenses is- 1 



sued by Samuel Blunston, whose surveys 
have been accepted, are entitled to convey- 
ances, for the quantity of land mentioned in 
their licenses, upon their paying therefor the 
principal sum due by the terms of the license 
or warrant, with interest and quit rents 
from the date of the license, subject, as to 
the interest, to the decision which the court 
may hereafter make on that subject. 

Second. George Beard, (in case his title- 
should be regularly deduced down to him,)- 
Caleb Kii'k, and such of the complainants- 
as claim under licenses or gi-ants from' 
Thomas Penn, in 1736, or whose warrants- 
express that the land is to be within the- 
manor of Springetsbury, or who claim under 
warrants to agree, are entitled to convey- 
ances of the quantity of land mentioned in 
their respective grants, licenses or warrants, 
on the payment of the sum mentioned in the 
same, with interest and quit rents from the 
date of the said grant, licenses or warrants, 
subject, as to the interest, as in the pre- 
ceding case. 

Thu-d. Such of the complainants as do not 
come within the above desci'iption, have no 
equity, and the bUl as to them, must be dis- 
missed. 

Fourth. In every case where a conveyance, 
according to the principles of this deci-ee, is 
to be made, of the quantity of land men- 
tioned in the wax-rant or other evidence of 
title, the sm*plus land ought always to be 
conveyed to such plaintiff, upon his paying 
the present value of such surplus, clear of 
the improvements; the quantity of such sur- 
plus to be Ipid off, and the said value to 
be ascertained, by commissioners to be ap- 
pointed by the court, unless the parties can 
agree as to the said quantity and value. 
The court reserves the decision of the fol- 
lowing point; imtil the evidence of the facts 
thereupon be exhibited in the report of the 
auditor or otherwise. 

Fifth. It must appear, whether or not the 
defendants had a known agent, authorised 
to receive the monies due by the complain- 
ants or any of them, either for the whole or 
any part of the periods during the existence 
of the Revolutionary or late war; and if for 
any part, what portion of those periods, such 
agent or agents, was or were in the state 
for the purposes mentioned. 

Whereupon, it is decreed and ordered, that 
such of the complainants, as according to the 
above principles are entitled to conveyances, 
do lay before the auditor of this comi:, ab- 
sti-acts of their respective titles, together with 
their title papers where the same are called 
for by the defendant, or required by the 
said auditor, who is directed to report the 
said titles, or such of them as may be dis- 
puted by the defendant And it is further 
ordered and decreed, that the said auditor 
do state and report an accoimt of the sums 
to be paid by the respective complainants, 
accordhig to the principles above laid down; 
and for ascertaining facts material to the 
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said account, either of tlie parties to this 
cause are at liberty to talce affidavits, upon 
reasonable notice to the adverse party, his 
attorney or solicitor, of the time and place 
of taking the same. And it is fiu'ther de- 
creed and ordered, that Edward Crawford of 
Franlilin county, William Graydon of Dau- 
phin county, John Boyd of Northumberland 
county, John Anderson of Bedford coim- 
ty, and Adam Beigart of Lancaster coimty, 
or any three of them, do ascea'tain and lay 
off the quantity of sui*plus land comprehend- 
ed within the surveys of such of the com- 
plainants, as, according to the principles be- 
fore stated, are entitled to conveyances, and 
that they do also appraise the said several 
portions Of sm*plus land, according to their 
present value, exclusive of the improvements 
thereon, and make report of the same to 
this court; and to enable the said commis- 
sioners to execute this order, Samuel Batrd 
and Peter Spangler are appointed to make 
the necessary sm*veys, imder the directions 
of the said commissioners, and the parties 
axe authorised to take affidavits, upon notice, 
as aforesaid, to enable the said commission- 
ers to perform the duties assigned them. 

[NOTE. Certain of the complainants refused 
to comply with the requirements of the decree 
as to the exhibition of proofs and appearance 
before the commissioners and on the coming in 
of the report the bill was dismissed as to them. 

[From the decree of dismissal they appealed to 
the supreme court, which reversed the circuit 
-court decree because of irregularity, in that it 
was made without the presence of the defend- 
smt William Penn. Conn v. Penn, 5 Wheat. 
(18 IT. S.) 424. 

[For the final disposition of this case and the 
rights of the several parties, see Case No. 3,- 
105.] 



Case ]>ro. 3,105. 

CONN et al. v. PENN. 

[4 Wash. 0. 0. 430.] ^ 

Circuit Court, E. D. Pennsylvania. April 
Term, 1824. 

Appropriation et Proprietors op Pesnstlva- 
;jjiji^__l!foTiCE— Rb-sdkvet — Rights of Purchas- 
ers ASD Settlers. 

1. What does not constitute constructive no- 
tice of the appropriation of the manor of Spriug- 
etsburg under the warrant of 1722. 

2. The appropriation of Springetsburg manor 
was not sufficiently notorious, prior to the war- 
rant of re-survey in 1762, to affect with con- 
structive notice subsequent purchasers and set- 
tlers. 

3. The warrant of re-survey of this manor of 
1762, affected all persons with notice of the 
existence of the manor. 

4. A survey of land under a special descrip- 
tive warrant, was no more necessary to con- 
stitute a proprietary manor under the divesting 
law, than in the case of a private individual. 
If the survey was made and returned prior 
to the 4th of July 1776, it was sufficient. 

1 [Originally reprinted from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



5. Those who acquired titles within the manor 
of Springetsburg, after the warrant of re-sur- 
vey, are to be considered as purchasers with 
notice, and not entitled to conveyances, except 
on the terms offered by the proprietaries. 

6. Those who acquired titles within the manor, 
prior to 1762, without notice of the re-survey 
of the manor, on common warrants, applications, 
and settlements; are entitled to the Surplus, 
as well as to the quantity stated in their war- 
rants, on paying for them on the common terms. 

[In equity. Bill by Daniel Conn, Francis 
Grove, Isaac Grove, and others against 
William Penn and John Penn, for convey- 
ances of the legal title to lands claimed by 
complainants under equitable titles. 

[There was an Interlocutoiy decree directing 
certain proofs and appearances before commis- 
sioners, and, certain of the complainants re- 
fusing to comply with the requirements of 
the decree, the bill was dismissed as to them. 
They thereupon appealed to the supreme 
court, which reversed the decree of dismissal 
on the ground of its irregularity. See Case 
No. S.lOi, next preceding, and note at the 
end thereof.] 

Mr. Chauncey, Mr. Peters, and J. B. Inger- 
soU, for plaintifCs. 

aXr. Bawle, jilr. Binney, and John Sergeant, 
for defendants. 



WASHINGTON, Circuit Justice, now de- 
livered the opinion of the court When this 
cause was heard at the April term 1818 (see 
Pet. C. C. 496 [Case No. 3,104]), the nature 
of the proprietary title to the soil of Pennsyl- 
Tania generally, and to the asserted manor 
of Springetsburg in particular, was fully ex- 
amined in discussed by the court; and to 
the opinion delivered in that ease, in relation 
to those parts of it, we now refer for the 
purpose of avoiding the tmnecessai'y repeti- 
tion of the same matter. It was then stated 
tha^ by force of certain concessions, or agi-ee- 
ments made, and rules and practices of the 
land office adopted by the original proprie- 
tary, all persons complying with the pre- 
scribed terms on which the territorial lands 
of the province were offered for individual 
appropriation, acquired a title to the portion 
of land so appropriated by them; not only 
against other private individuals who might 
thereafter attempt to appropriate the same 
lands, but even against the proprietary him- 
self, unless he had previously and by some 
act of notoriety, evinced his intention to with- 
di*aw such land from the general mass, and 
to appropriate it to his own use, in satisfac- 
tion of what was denominated his tenths, 
and that sucli intention was made known 
by a warrant or order to survey such re- 
serves, and surveys thereof were accordingly 
made for his use. But that after such noto- 
rious appropriation of any particular portion 
of the land for the use of the proprietary, 
no individual could acquire a title to any por- 
tion of the tract so reserved without a spe- 
cial agreement with lie proprietary, which 
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might, or misht not be in the common terms, 
as he might please. 

In the examination of the varions claims 
of the plaintiffs, the com-t wiU ai-range them 
under the two followmg heads: 1. Those 
who acquired titles upon the common terms 
applicable to the territorial lands, and yet 
located themselves within the boundaries of 
the manoi', as ascertained by the warrant 
of survey of 1722, under the authority of 
Governor Keith, or of the warrant of 1762, 
issued by Governor Hamilton, and the re- 
sm-vey made in pursuance thereof, in 1768. 
2, Those who acquired titles within the boun- 
daries of the manor, as designated by the 
survey of 1722, or the warrant of 1762, and 
the survey made under it, with notice of its 
existence, either actual or constructive. Un- 
der these general heads the present inquh-y 
will be pursued. 

1. In the former opinion, it was stated, 
that tlie equity upon which the claim- 
ants, coming imder the first head, could 
rest their pretensions, was, that they acquired 
their titles without notice of the legal title 
of the proprietary to this asserted manor. 
The correctness of this position we believe 
to be unquestionable. But since there may 
be a material difference between the cases 
of those persons, who acquired titles to lands 
within this manor before, and those who ac- 
quired them after the date of the warrant 
of re-sm'vey; the inquiry under this head 
will be confined, in the first place, to those 
who claim under titles which commenced 
prior to the 21st of May, 1762; and secondly, 
to those whose titles originated after that 
period. 

As to the first That the plaintiffs are 
equally afi'ected by constructive, as by ac- 
tual notice of the title of the proprietary to 
this manor, is a point very properly conceded 
by the plaintiffs' coimsel; but then it is in- 
sisted by them, that the warrant and sur- 
vey of 1722 ought not, under the circumstan- 
ces which attended those acts, and the evi- 
dence appearing in the cause, to be considered 
as amounting to constructive notice to any 
of the plaintiffs, whose claims originated by 
common warrants, applications, or settle- 
ments. The difficulty in which this part of 
the case is involved, was felt by the court 
at the former hearing of the cause, and we 
are by no means prepared to say that it is 
altogether removed by the iugenious and 
able ai'guments which have been lu'ged on 
the present occasion. Nothing can be more 
improbable, as it would seem, than that the 
re-survey in 1768 should represent the sur- 
vey made under Keith's warrant in 1722. The 
latter warrant is special, and describes, with 
such apparent precision, the place at which 
the sm*vey was to begin, that it would seem 
to us impossible that it could have been mis- 
talcen; it is, upon the S. W. banli; of Susque- 
hanna, over against Connestogo creek. The 
courses and distances are plainly marked out: 
W. S. W. ten mUes; thence N. W. by N. 



twelve miles; thence E. N. E. to the upper- 
most corner of the Newbury tract; thence 
S. E. by E. along the head line of Newbury 
to the southern corner tree of that tract; and 
thence down the side line thereof to the river. 
In this description of the ti-act to be sur- 
veyed, there are no calls for natural or arti- 
ficial corners which could reasonably have 
warranted a departure from the prescribed 
coinrses and distances, and thereby to coun- 
tenance 'the supposition that they were de- 
parted from for the purpose of accommodat- 
ing the survey to other, and more important 
calls. In addition to aU. this, the return of 
survey professes generally to have been ex- 
ecuted In conformity to the warrant, and 
the courses and distances stated in the return 
are precisely the same as those mentioned 
in the warrant The only difference between 
the authority given, and its execution, is, that 
the former makes the beginning to be over 
against Connestogo, and the latter com- 
mences at a nm called Penn's run, and takes 
no notice of Connestogo. "Whether this be 
any thing more than a mere verbal difference, 
does not, and probably cannot, appear at 
this remote period. It is in proof, that this 
is a run over against Connestogo; but wheth- 
er it was ever called Penn's run, or whether 
there be a run on that side of the river which 
ever was designated by that name, does not 
appear, even by traditionai'y evidence. The 
boundaries of this tract of land, as asserted 
in the warrant of re-survey, and the survey 
made xmder it, are irreconcilably variant 
from those stated in the warrant of 1722. 
The former disregards Connestogo creek as 
entirely as if no such creek had ever existed, 
being at a point so high up the river as to 
leave that creek entirely out of sight The 
line to the westward, instead of ten miles, 
turns out to be seventeen; and the north 
line, instead of being twelve miles in length, 
is but the half of that distance. There is 
another difference which is remarkably strik- 
ing; provided, the mine ti'act, surveyed by 
order of the board of property, was the same 
which had been previously smweyed for Gov- 
ernor Keith, imder the name of Newbury; 
of which we have very little doubt It is, 
that the north line of the survey, under 
Hamilton's warrant, is considerably to the 
north of the most northerly line of the above 
mentioned tract; whereas the warrant of 
1722, called expressly for that tract, and was, 
in some of its lines, to be bounded by it 
"Were there no other evidence in the cause in 
relation to this mysterious portion of it, there 
could scai'cely exist a doubt in any mind that 
the boimdaries of Keith's survey, as laid 
down on the map exhibited at the trial, and 
contended for by the plaintiff's counsel, are 
correctly delineated. But the following facts, 
which are in proof, afford such a mass of 
positive and circumstantial evidence of the 
identity of the two surveys, as asserted by 
the defendant's counsel, as strongly to in- 
cline the judgment to embrace this latter 
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position. The facts alluded to are tlie fol- 
lowing: 1. Tlie recitals contained in the war- 
rant of re-survey in 1762, a period of only- 
forty years subsequent to the original sur- 
vey, when it is at least probable that Govern- 
or Hamilton, and the officers of govern- 
ment and of tiie land office, had the advan- 
tage, not only of the testimony of hving wit- 
nesses as to the actual lines of the sin-vey, 
but of their own recollection of the plat 
which had been made and retm'ned, although 
it was then lost or mislaid. 2. The agree- 
ment of Thomas Penn in 1736, with the fifty- 
six persons who had previously settled on 
this manor, with the consent of the proprie- 
taries; and who were so located on, or near 
to its western, northern, and southern lines, 
as designated by the warrant of re-survey, 
and in other parts of the area included with- 
in those lines, as strongly to countenance the 
assertions in that warrant. 3. The wairant 
of 1741, for laying off the town of Yorlc with- 
in the manor of Springetsburg. 4. The let- 
ter of Mr. Secretary Peters to Mr. Penn, in 
the year 1743, in which he speaks pf York 
as lying neai-ly mid way of the manor. 5. 
A considerable number of surveys made un- 
der Thomas Penn's grants, or under warrants 
to agree, prior to the date of the warrant 
of re-survey, in all, or most of which, the 
land is expressly stated to be within this 
manor. 6. Tlie fact, indispiitably established 
by the evidence in the cause, that there is 
not a single survey which notices the manor 
that was located to the south of the south 
line of Hamilton's survey. 7. The letter of 
Stevenson, a deputy surveyor, to Mr. Peters, 
dated in 1759, stating that it was time to 
seU the lands about York, and the reasons 
assigned hy him why the step should be adopt- 
ed. His letter to Scull in 1761, in which he 
complains of certain unauthorised surveys 
within the survey of 1722, of the manor of 
Springetsburg, and his account in April 1762 
against the proprietaries, for his care of 
Springetsburg manor from the year 1750. 
These facts are very inconsiderably weakened 
by evidence of a negative character given 
on the part of the plaintiffs, and they were 
relied upon by the defendant's counsel to 
prove, not only the truth of the recitals in 
the warrant of re-sui-vey, but also the noto- 
riety of the existence of the manor as there- 
in asserted, so as to affect with notice all 
persons who acquired titles within this man- 
or prior to the warrant of re-survey. The 
weight of this evidence in maintaining the 
first of these positions, was felt and admit- 
ted by this court on the former hearing, and 
we are compelled to aclsnowledge that om* 
minds still incline, though with much less 
confidence than formerly, to the same con- 
clusion. 

The second position which these facts are 
supposed to maintain, remains now to be 
considered. Admit that the real boundaries 
of this manor did in fact correspond with the 
boundaries of the re-survey made in 1768, 



does it follow that those who acquired titles 
to the land within them, prior to May 1762, 
under common warrants, applications, or set- 
tlements, are in equity to be affected with 
constructive notice of the existence of the 
manor? This is the great, the perplexing 
question in the cause. Its solution must 
rest mainly upon the establishment of the 
fact, that the asserted manor was with- 
drawn from general appropriation, by some 
act of sufficient notoriety to guard those who 
might desire to acquire lands in that part of 
tlie province, against invading this proprie- 
tary reservation, and of which they might, 
and therefore ought to have taken notice. 
What were the acts which constituted the 
tract of coimtry, iacluded within the assert- 
ed boundaries of Keith's sm*vey, a manor, 
or proprietary reservation? They were the 
warrant, the survey, and the return. Were 
any of these of a nature to afford construc- 
tive evidence of their existence to the per- 
sons here described? 1. The warrant— that 
was, eonti-ary to the practice of the proprie- 
tai'ies in appropriating their tenths, issued 
by the governor, and directed, not to the sur- 
veyor-general, to whom all persons looked as 
the executive officer in land appropriations, 
but to tliree private gentlemen, who, though 
of highly distinguished standing in society, 
were not the official characters to whom the 
executions of warrants to survey lands, 
either for the proprietries or for individuals, 
had ever before been directed. The warrant 
was not of record in the land office. 2. The 
survey— this was not, and could not have 
been made on the ground, in the usual way, 
so as to give notice of iffs execution even to 
the vicinage, since it was perfoi-med in two 
days, which the evidence of an experienced 
surveyor, who many years after attempted 
to retrace its lines, has shown to be impossi- 
ble. The smrveyor may have advanced by 
the direction of the compass to certain cor- 
ners, and marked them; but it is nearly im- 
possible that he could have stretched" the 
chain or marked the lines; and in confirma- 
tion of this hypothesis, it is proved, that not 
a marked tree of that survey was found, 
when Mr. Spangler, at a late period, attempt- 
ed to retrace the lines of that survey .= 3. 
the return of this survey— this was made, not 
to the land office, but to the secretaiy of 
state's office, where its acceptance was re- 
fused. It was, however, together with the 
wai'rant and the decision of the counsel, 
placed upon the proceedings of that body, but 
was never returned into the land office. It is 
the opinion of the court that such a warrant, 
so created, directed, executed, returned, and 
recorded, cannot reasonably be considered 

^ It is not intended to here intimate an opin- 
ion that the proprietors were bound to conform 
to the ordinary rules of the land office, applica- 
ble to private individuals in appropriating their 
tentiis, provided the acts by which their reser- 
vations were made, were of a nature to give 
reasonable constructive notice of their existence 
to subsequent purchasers and settlers. 
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as consrtruetive notice to any person of tills 
proprietaiy reservation. 

But there is a mucli stronger point of view 
in wliicli this part of the case is. to be con- 
sidered,— namely, the reputation of the man- 
or, independent of those acts which" had 
created it, which the defendant's counsel 
insist was sufficient to excite inctulry as to 
tlie existence and limits of the manor, and 
to affect, with the conse<iuences of construc- 
tive notice, all those who might attempt to 
appropriate land within those boundaries. 
That such a reputation prevailed to a cer- 
tain extent, cannot be questioned; it is 
abimdantly proved by the facts before enu- 
merated as to the asserted existence of this 
manor. But although these facts may prove 
that this tract of country was laid ofiE for a 
manor in 1722, and was so reputed; were 
they of such a character as to visit with the 
consequences of constructive notice those 
who might aftei'wards wish to acquire 
lands within that section of country? The 
strongest evidence in relation to this ques- 
tion, is the acloiowledgment of the fifty-six 
gi'antees under Thomas Penn, that they were 
located within the manor of Springetsburg; 
and yet, the weight of this evidence is great- 
ly diminished by the circumstance that, as 
they were to pay for their lands on the com- 
mon terms, it was of little consequence to 
them, as to the quantity to which they were 
entitled, whether they were within or with- 
out a manor. Besides which, that instru- 
ment ascertained no boimdaries of the man- 
or. The assertions of the warrant of re- 
survey as to the boundaries of this manor, 
being long subsequent to the settlements and 
appropriations which form the subject of 
out present inquiry, are of course inapplica- 
ble. The letter of Mr. Secretary Peters to 
Mr. Penn, and those of Stevenson, the depu- 
ty sm'veyor, and his account against the pro- 
prietaries, were merely private communica- 
tions; and the surveys of lands within the 
manor under warrants which recognized the 
manor, might be totally unknown to others 
Avho located themselves under common war- 
rants, or to settlers in general. 

The opinion of this com't at the former 
liearing, proceeded mainly upon the ground 
that the reputation of the existence of this 
manor, according to its asserted boundaries 
in the warrant of re-survey, was so general 
and weU estabhshed, as to amount to notice 
to all those who settled, or obtained common 
warrants prior to 1762; and this opinion was 
in no small degree influenced by the supposi- 
tion, that the settlements and improvements 
made by the licensed settlers within the 
manor, and the sui'veys made around and 
adjoining the different lines of the manor, 
so conformed to those lines as designated by 
the warrant of re-sm'vey, as to afford strong 
evidence of their being the real lines. But 
it now appears, by the evidence of the survey- 
or who ran and plotted the lines of the manor, 
according to the calls of Keith's warrant. 



that there is not a single warrant, survey or 
settlement, within or without the manor, 
which respected, in the slightest degree those 
lines, by calling for or conforming to them 
as a boundary. The idea of a general repu- 
tation, sufficiently strong to affect subsequent 
purchasers, is greatly repelled hy other 
evidence, now before the court, which was 
Eot exhibited at the former hearing. Many 
ancient persons, born and brought up with- 
in the manor, have been examined, who de- 
pose that they never heard of this manor 
until after the year 1762 or 1768; and there 
is not a single witness who deposes in favour 
of the asserted reputation of the manor pre- 
vious to those years. 

After the most anxious examination of 
the eviSenee upon this intricate question, 
we have come to this conclusion: that, al- 
though the settlers, under the special li- 
cense of Thomas Penn, and many others, 
acknowledged themselves to be located with- 
in the manor of Spi'ingetsburg, still, the 
reputation of the existence of the manor 
was not so generally diffused as to warrant 
the court in affecting with notice of that 
fact, persons who acquired titles within the 
manor, prior to the waiTant of re-survey. 
But suppose the reputation of this manor 
was so general as to have imposed upon 
such subsequent purchasers and settlers, 
the necessity of making such inquiries as 
might enable them safely to avoid loca- 
ting themselves within the manor; where 
were they to obtain the desired informa- 
tion? If they applied to the land office, the 
only legitimate or known source of informa- 
tion in relation to land titles, they would 
have found there no evidence of the exist- 
ence of this manor. Admit, which is going 
to the verge of the strictest doctrine of con- 
structive notice, and of presumptive evi- 
dence, that they should, at that office, have 
been referred to the secretary of state's of- 
fice, what information would the warrant 
and return of survey of 1722 have afforded 
them ? They would have found that the south- 
ern line of the manor commenced over 
against, or opposite to Connestogo creek, 
and rai? westwardly but ten miles, and that 
the northern line was bounded by a cer- 
tain point of the Newbury tract, which had 
not long before been surveyed. But those 
lines were so entirely at variance with the 
reputed lines of the manor, that they might 
naturally distrust the latter, and confide 
in the former, as indicating the real bound- 
aries of the manor. But in this conflict 
between the written evidence of the bound- 
ai'ies, and the reputed boimdaries, can it 
be fairly affirmed, that this manor was ap- 
propriated by such an act of notoriety as 
ought to affect subsequent purchasers? "We 
think not. And even in arriving at this 
extreme point of the ease, we have made 
suppositions which the doctrine of notice to 
subsequent purchasers does not warrant. 
The agreement of Thomas Penn in 1736, 



CONN (Case No. 8,105) 



[6 Fed. Cas. page 2)6] 



with the licensed settlers, being: of record 
in the land ofia.ee, was, we admit, notice of 
the existence of this manor. But at what 
time was this agreement deposited in the 
land office? Of this there is no evidence. 
And even if it were proved to have found 
its way into that office before the year 1762, 
it would, nevertheless, be a harsh doctrine 
in a court of equity, to affect subsequent 
purchasers with constructive notice of the 
contents of a paper, not otherwise on file, 
than as being copied into Blunston's license 
book, with which it formed no necessary, 
or natural connection. After the most de- 
liberate examination of this intricate ques- 
tion, we have come to the conclusion: that 
the appropriation of this disti'ict of country 
as a manor, was not sufficiently notorious 
to affect with constructive notice, subse- 
quent purchasers and settlers. Our opinion 
upon this point was different at the former 
hearing of the cause. But as it is not less 
our wish, than our duty, to decide correctly 
according to the best of our judgment, we 
can never feel mortified in correcting a 
former opinion which we believe to be 
erroneous. The evidence upon the present 
hearing, of which we had not the benefit 
when the former decree was pronounced, 
has tended, in no inconsiderable degree, to 
change our opinion upon this point. The 
second inquirj', under the first head, em> 
braces all those who acquired titles to land 
within the boundaries of the manor, as des- 
ignated by the re-survey in 176S, subsequent 
to the date of the warrant of re-survey in 

1762. As to those claimants the court can- 
not entertain the slightest doubt This war- 
rant was special, and so certain in all its 
calls, from the beginning to its close, that 
the survey could not render it more so.' 
It was impossible that every individual 
who was desirous to appropriate land on 
the west side of the river, and who used 
ordinary caution, could innocently locate 
himself within the boundaries designated 
in this warrant. It issued from the land 
office; was directed to the surveyor gen- 
eral, and was of record on the warrant 
book of that office. It was, consequently, 
legal notice to all the world. If facts, oc- 
cuiTing in pais, tending to prove that the 
existence of this manor was notorious in 
that part of the province, were at all nec- 
essary in support of this position, the evi- 
dence in the cause furnishes them abun- 
dantly. Twenty-eight surveys were made in 
the manor under Thomas Penn's grants, 
between the dates of the warrant of re- 
sui-vey, and the return of the survey under 
it. Forty-two warrants to agree, for land 
within the manor, were purchased within 
the same periods. Three warrants of ac- 
ceptance, referring to the manor, issued in 

1763, 1766, and 1767. Twenty-three surveys 
under warrants to agree, were made sub- 
sequent to May 1762. Twenty-six warrants, 
excluding this manor by name, were issued 



within the same period. The plaintiffs' 
counsel indeed, could not, consistently with 
the candour which belongs to their charac- 
ters, controvert the notoriety which thij 
manor acquired subsequent to the date of 
the warrant of re-survey; but admitted that 
from that period, the evidence to establish 
the existence of the manor, thickened from 
year to year. 

The argument relied upon by the counsel 
on this side of the cause was, that, to the 
perfection of a proprietary manor, a survey 
duly made and returned into the land office, 
was indispensable; and that, imtil these 
acts were performed, there was no appro- 
priation of the tract of land designated by 
the warrant to the use of the proprietaries, 
which barred the rights of individuals to 
locate lands within the boundaries specified 
in the warrant The warrant, or order to 
survey a designated tract of country as a 
manor, was treated by the counsel as 
amoimting to nothing more than the decla- 
ration of 'an intention to constitute the 
same a manor, which intention might be 
afterwards abandoned; and consequently, 
that the mere indication of such an inten- 
tion, so uncertain as to its completion, did 
not create such an appropriation as to in- 
terfere with the condition expressed in all 
warrants, viz. "that the lands to be located 
should be waste and unappropriated." This, 
we believe, is a con-ect statement of the 
principles contended for by the plaintiffs' 
counsel. In aid of which, many ingenious 
arguments were urged. We think that, up- 
on general principles, this argument can- 
not for a moment, be sustained. It places 
the lords of the soil of Pennsylvania upon 
a ground so unequal with, and inferior to 
the condition of private individuals, whose 
rights to portions of that soil grew out of 
proprietary concessions, as to require, for 
its support a practice sufficiently uniform 
and established to constitute a local law ap- 
plicable to the subject But the practice 
was of a different character. Without en- 
cumbering this opinion by an examination 
of all the evidence upon that point, it may 
be sufficient to notice that which is directly 
applicable to the manor of Springetsburg. 
The numerous warrants to agree, not only 
for the quantity of land which the wai*- 
rantees were authorized to appropriate, but 
for surplus land, upon titles acquired after 
the year 1762, afford abundant proof that 
the appropriation of the manor was con- 
sidered, both by tbe proprietaries and the 
claimants, as having been consummated by 
the warrant of re-survey. There is no op- 
posing evidence to weaken these stubborn 
and conclusive facts. If a private person 
obtained a special warrant for land, it was 
sacred, not only as against other individ- 
uals, but as against the proprietaries. They 
might abandon their rights, or might be 
guilty of such laches in consummating their 
titles as to subject their equitable titles to 



[6 Fed. Cas, page 297] 



(Case No. 3,105) CONN 



lie postponed in favour of subsequent pur- 
chasers without notice. But, except in these 
instances, the warrant, if special, vested 
a title which was transmissible by convey- 
ance, devise, or descent; and we need go 
no farther than the case now under consid- 
eration to prove that a survey was not con- 
sidered essential to the consummation of the 
title obtained by warrant or settlement, 
since the majority of the plaintiffs claim 
under warrants more than half a century 
old, which either never have been surveyed, 
or the surveys have not been retux-ned. 

Where is the principle of general law 
which gives validity to those titles against 
the proprietaries, and yet denies to them 
similar rights? We know of none, unless it 
is maintained tj the following argument, 
which has been strongly pressed upon the 
court: that the divesting law of 1779 has de- 
fined a manorial title to be, '*a survey of the 
tract so appropriated, duly made, and re- 
turned into the land office." The conclusion 
drawn from this legislative declaration is, 
that the territorial lands were not withdrawn 
from general appropriation before they were 
smrveyed and returned Into the land office, 
and consequently that, until the title of the 
proprietaries was consimamated by this last 
act, jnjivate individuals had a right to treat 
the tract of country designated by the warrant 
for a manor as common land. This interpre- 
tation of the statute, which has been given to 
it for the first lime on the present hearing, 
is not in the opinion of the court, warranted 
eitlier by the letter or intention of the act 
It contains no expressions which look to the 
definition of a manor, or proprietary reserva- 
tion. It leaves, and professes to leave, xm- 
touched by the general divestitm*e of proprie- 
tary interest in the soil of Pennsylvania, 
their private lands, whereof they were pos- 
sessed or entitled to in 1779, and such as 
were known by the name of their tenths or 
manors, which had been surveyed and re- 
turned into the land office before the 4th of 
July 1776. These expressions are purely de- 
scriptive, not of tentiis or manors generally, 
but of such of them as had been surveyed 
and returned before a specified day. So far 
from bearing the construction which is con- 
tended for, they plainly admit the existence 
of manors which had not been surveyed and 
returned, because it saves those only which 
were distinguished by those acts. K this 
law was intended to give a legislative defini- 
tion of a manor or proprietary reservation, 
would it not be absurd to make the character 
of the thing described to depend, not upon 
those acts which consummated all titles, but 
upon the time when they were performed? 
If the return of sm-vey was that act, why 
was it not a perfect one, if it was made on 
the 5th as well as on the 4th of July 1776? 
As a matter of definition merely, time was 
quite unimportant; as it described the par- 
ticular property which was intended to be 
excepted from the general scope of the act. 



it was indispensable, or at least was deemed 
so by the legislature. It was well known 
to the legislature that the title of the pro- 
prietaries to their reservations had therefore 
no more depended upon surveys and returns 
than the rights of private individuals to 
their lands. If a new principle of law was 
intended to be introduced and applied to the 
former, is it conceivable that general ex- 
pressions would have been employed, which 
could only, by a forced construction, give 
effect to the intention? 

But it is said that in the former opinion de- 
livered in this cause, this court considered 
the survey and return as essential to the 
constitution of a manor. We think that no 
such view was expressed in that opinion, 
and we are quite confident that it was not 
entertained by the com-t, or intended to be 
expressed. It was stated, and we believe 
truly, that, by the practice of the officers of 
the land office, when a portion of land was 
intended to be withdrawn from the general 
mass for the use of the proprietaries, it was 
made known by a warrant of appropriation, 
and a survey to mark: out and locate the 
ground thus withdrawn. This was merely 
the statement of an historical fact But we 
did not say, much less did we mean to say, 
that a special warrant did not constitute an 
appropriation for the proprietaries, which it 
did in respect to private persons, until it was 
sm'veyed and returned into the land office. 
If- the warrant to lay off a manor had been 
general, a survey was indispensable to the 
title, as weE in the one case as in the other. 
But it was not so in either, where the war- 
rant was so special as to point out its loca- 
tion. Upon this point then we are of opin- 
ion, that all such of the plaintiffs as daim 
under titles, of whatever kind, which orig- 
inated subsequent to the date of the waiTant 
of re-survey, are to be considered as af- 
fected with notice, and that they have no 
equity beyond that which is offered to them 
by the defendants, and upon the terms which 
accompany that offer. 

2. ll^othing remains to be said under this 
head, as it is settled by the previous part of 
this opinion, in relation to those who ac- 
quired titles to land within the manor after 
the date of the warrant of re-sm'vey. Being 
pmrchasers with notice of the manor, they 
have no equity other than what is offered to 
them. The laches of most of the plaintiffs 
in perfecting their titles has been strongly 
lu'ged against them by the defendant's coun- 
sel, not as the court understood, for the pm:- 
pose of controverting altogether their right 
to the equitable interposition of the court- 
in their favour, but of diminishing their 
claim to come in upon other terms than such 
as the court might thmk equitable, without 
regard to the common terms. The com't 
cannot but admit that the neglect alleged 
by the counsel against the plaintiffs, or many 
of them, is fully proved, and would be in- 
excusable in the view of any person who 
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does not feel, as the benevolent proprietaries 
of the province seem always to have felt 
towards those who settled and improved the 
soil, and who is not disposed to act in the 
benign spirit by which they were influenced. 
But we think that the tribunals of justice 
acting on this subject, and exercising, not a 
capricious judgment, but that which legal 
duty imposes, are boumd to regard the uni- 
form conduct of the proprietaries as furnish- 
ing a rule of decision foimded in the practice 
and common law (so to speak) of the prov- 
ince. To attempt, at this time, to set up 
more rigid rules against the piurchasers and 
settlers of that remote period, than the pro- 
prietaries practically imposed, would be to 
take them by sm*prise, and to affect their 
rights by something very much resembling 
the justly reprobated principle which per- 
vades all retrospective laws. Our opinion 
upon this part of the ease may be charged 
with being over indulgent to the plaintiffs 
who stand in the predicament described; but 
we could not reconcile it to our sense of 
justice, to be more strict. 

The remaining subjects of inquiry are, first, 
the overplus lands; and second, the claim of 
an abatement of interest upon the pm'chase 
money to be paid by such of the plaintiffs 
as seek conveyances of legal titles. 

1. As to overplus lands. The same ar- 
rangement of the plaintiffs in relation to 
this subject seems to be proper, as has al- 
ready been made of them in respect to tlxeir 
titles to the quantity of lands expressed in 
their warrants and applications; namely, 
those who acquired titles upon the common 
terms, and yet located themselves within 
the manor, without notice of its existence; 
and those who acquired titles with notice of 
the manor, either actual or constructive. As 
to the former, we entirely agi'ee with the 
plaintiffs' counsel, that their right to the 
overplus land is an incident to that which 
they have to the quantity specified in their 
warrants, or were entitled to by the prac- 
tice of the land office, in relation to settle- 
ments and improvement rights; and that the 
two stand precisely upon the same gi-ound 
in point of law. Why are they not entitled 
to the overplus on the same terms? The an- 
swer given, is, because their warrants ex- 
pressly stipulated that they were to be lo- 
cated upon vacant and unappropriated land, 
and the overplus here was not vacant, but 
had been appropriated by the proprietai-ies. 
But it may be replied, that the reason is no 
more applicable to the overplus land, than 
it is to the quantity stated in the warrant; 
and that, if it be a soimd one as to the lat- 
ter, it is equally so as to the former. "Why 
are the plaintiffs, who claim under common 
warrants, applications, and settlements, 
prior to the date of the warrant of re-siu-vey, 
entitled to conveyances upon paying for 
them upon common terms? It is, and can 



be upon no other groimd than this, that as 
to them there was no manor; and they in- 
truded, not into appropriated land, because 
the appropriation had not been made by 
such an act of notoriety as could affect their 
titles. Does not the same reason apply, with 
precisely the same force, to their overplus 
land? Considerirg the manor, as to them, 
common territorial land, they wei*e justified 
in treating it as such; and to avail them- 
selves of the benefit of a universal practice 
which prevailed throughout the w^hole of the 
province, except in those districts which 
were appropriated to the proprietai'ies, of 
paying for ovei-plus land upon the common 
terms applicable to the quantity specified 
in their wari'ants. As to the latter descrip- 
tion of persons, those who acquired titles, or 
who located themselves within the manor, 
with notice of its existence; nothing can be 
more obvious than that they have no equita- 
ble titles to their overplus, and that they 
must agree with the defendants respecting 
it, as they would have been obliged to do 
with the proprietaries antecedent to the pas- 
sage of the divesting law, as is abundantly 
proved by the numerous warrants to agi-ee 
for sm"plus and other lands, which were 
given in evidence in the cause. We will not 
repeat what was said by the com't upon the 
former heai'ing of this cause, but will merely 
refer to that opinion, which, in this respect, 
has not been changed. 

2. As to abatement of interest on account 
of the inroads of the borderers claiming un- 
der Maryland, and the revolutionary and late 
war Willi Great Britain, the com't has noth- 
ing to add to the opinion formerly given on 
this point. In the former decree, the court 
referred it to the master to report, whether 
the defendants had, or had not a known 
agent in this country, authorised to receive 
the moneys due to them by the plaintiffs, or 
those under whom they claim, either for the 
whole, or any part of the period of the revo- 
lutionary, or late war with Great Britain. 
The report made under this order is, that, 
dui'ing the whole period of five wars, the 
defendants had a known agent in the state 
of Pennsylvania, authorized to receive all 
moneys due to them by the complainants, 
and those under whom they claim, as well 
as by an other persons. In consequence of 
this report, the plaintiffs' counsel have de- 
clined arguing this point, and submitted it 
to the com*t "We are clearly of opinion that 
no abatement of interest ought to be allowed. 
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Case Ho. 3,106. 

CONNECTICUT JMUT. LIFE INS. CO. t. 
BOWLER. 

SAIIE T. PLTBIMER. 

[Holmes, 263.P 

Circuit Court, D. Maine. Oct., 1873. 

Extent op Liability of Sdrett op Pabtneu- 
SHip— Dissolution. 

1. A surety upon a bond given by a partner- 
ship to an insurance company to secure the 
faithful performance by the firm of the duties 
of agents of the company, and payment to it 
of the amounts received by the firm as such 
agents, is liable in an action on the bond, 
brought after the dissolution of the firm by 
death of one of the partners, only for amounts 
received by the firm as agents of the company, 
before the dissolution, 

2. The surety is not liable on the bond for 
amounts received after the dissolution, by the 
surviving partner, then acting as agent of the 
■company. 

3. Nor for amounts received by sub-agents 
before the dissolution of the firm, and after the 
dissolution paid by them to the surviving part- 
ner, then acting as agent of the company. 

[Actions at law by the Connecticut Mutual 
Life Insiu'ance Company against James H. 
Bowler, and by the same plaintiff against 
Patience C B. Plummer.] 

J. S. Rowe, for plaintiff. 

E. F. Hodges, for defendants. 

SHEPLEY, Circuit Judge. This is an ac- 
tion at law against the defendant, Bowlei", 
as surety in a bond, given to secure the 
faithful performance of their duty, as agents 
■of the plaintiff corporation, by the firm of 
B. Plummer & Sons, composed of Patience 
O. B. Plummer and "Watson E. Plummer. 
The condition of the bond is as follows: 
*'Now, . therefore, if the said B. Plummer 
& Sons shall promptly pay to said company 
the amount received from time to time, and 
shall well and truly perform all and singu- 
lar the duties as agents of said company, 
-as directed, according to the provisions of 
the charter, by-laws, rules, and regulations 
•of said company, now existing, or which 
may be adopted by said company, for and 
during the time he officiates as said agent, 
^nd shall deliver all the property which 
he may receive and hold as agent to his 
successor in said office, or to such other 
person as the said company or its author- 
ized officers may direct, then this obligation 
shall be null and void; otherwise remain 
in full force and virtue." 

On the 18th of March, 1871, Watson E. 
Plummer, one of the firm, died suddenly at 
•Quebec, leaving Patience C. B. Plummer sole 
siu'viving partner of said firm. The firm of 
B. Plummer & Sons, among other things 
incumbent on them as agents, received from 
the plaintiff company receipts for moneys to 
be paid by parties insured in the company, 

^ [Reported by Jabez S. Holmes, Escl., and 
here reprinted by permission.] 



as premiums upon the renewal of policies. 
These receipts were forwarded monthly to 
meet the premiums falling due the succeed- 
ing month. On the 18th of March, when 
Watson E. Plummer died, the firm had col- 
lected, on renewal receipts for that month 
of March, the sum of $2,933.96, from which 
they were entitled to deduct as commission 
$346.35, leaving due to the company the 
sum of §2,587.61. This amount, not having 
been paid to the company, and having been 
collected by the firm prior to the decease of 
Watson E. Plummer, is unquestionably 
covei*ed by the bond; and for this amount, 
with interest from the IStli of March, 1871, 
the company is entitled to juUgment against 
the surety. 

On the 18th of March, the company for- 
warded to the address of said firm at Ban- 
gor, Maine, the renewal receipts for the 
month of April. These in due course were 
received at the Bangor office on the 22d of 
March, four days after the death of Wat- 
son E. Plmnmer. Patience C. B. Plummer 
continued to transact the business of the 
agency at Bangor, in the same manner as 
it had been previously conducted by the 
firm, until the last day of April, 1871, when 
the agency was revoked, and F. S. Coffin was 
appointed agent in place of said firm, and 
the business was conducted by him from 
that time forward. Patience 0. B. Plummer 
receiving the premiums on the renewal re- 
ceipts for the time previous to the month 
of May. 

The collections of premiums upon the 
April renewal receipts were made during 
the months of April, May, June, and July; 
and on the twenty-foiurth day of August, 
according to a final account rendered to the 
company, there was due to said company 
for such collections, after deducting charges 
and commissions, a net amount of $29,055.- 
70, for which sum demand was made on the' 
defendants; and, on refusal, an action was 
brought against Bowler, the defendant in 
this suit, and another against the surviving 
paitner. 

The sum of $29,955.70 includes the sum 
of $2,587.61, due for collections prior to the 
death of Watson E. Plmnmer. It also in- 
cludes the collections on the April renewal 
receipts, received after the death of Wat- 
son E. Plummer, and also some money (the 
amount of which does not appear) which 
was collected by sub-agenls on receipts 
which came into the hands of the firm prior 
to the eighteenth day of March, 1871, and 
had been transmitted to the sub-agents, and 
not returned to the Bangor office until after 
that day. For these collections the compa- 
ny claims that Bowler is responsible to the 
extent of the penal sum in the bond. Upon 
the facts agreed and proved in the case, it 
seems clear, upon careful examination of the 
facts and application of the law, that the 
liability of Bowler cannot justly be extended 
beyond the siun of $2,58'' .61, due from the 
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firm at the time of the death of Watson 
E. Plummer. When he died, the partner- 
ship, for whose acts and omissions alone 
Bowler had become sm*ety, was dissolved, 
and his liability was terminated. All sub- 
sequent payments to a sm-riving member of 
the firm by policy-holders or sub-agents, 
whether on receipts transmitted by the firm 
for collection before the decease of one of 
the partners, or by the surviving partner 
after the decease, were payments to parties 
other than the firm of B. Plummer & Sons; 
they were not received by that firm "from 
time to time" during the agency or exist- 
ence of the firm, nor received "for and dur- 
ing the time he ofl&ciates as said agent," 
All such collections were acts to which the 
surety was a stranger, and respecting which 
he had assumed no responsibility. On the 
death of Watson E. Plummer, the sub-agents 
ceased to be sub-agents of the copartnership. 
If they ever stood in that relation to B. 
Plummer & Sons, as sub-agents of theirs 
rather than of the company, the death of 
one of the principals would have terminated 
the agency. Watson E. Plummer*s repre- 
sentatives clearly were not responsible for 
the moneys collected by the surviving part- 
ner after his decease; and Bowler, the 
surety, could have no claim upon the estate 
of Watson E. Plummer for any smn he 
might be compelled to pay as surety for 
the faithful application of funds which did 
not come into the hands and possession of 
the firm before his decease. Bowler might 
have entered into the contract of suretj'- 
ship, relying solely on his knowledge of 
the business capacity and personal integrity 
and pecuniary responsibility of Watson HL 
Plummer. Whether he did so or nol^ he 
is entitled to the benefit of that; so far as 
it is a protection to him,* and when death 
deprives him of that, his liability for sub- 
sequent acts is terminated eo instant! with 
the dissolution of the partnership. 

Where a copartnership is dissolved by the 
death of one of the copartners, no notice 
of the dissolution is necessary; and the 
surviving members are not botmd by any 
new contract entered into by one of the 
firm in the copartnership name after such 
dissolution, although it is made with a per- 
son who had previotisly dealt with the firm, 
and who had no notice or knowledge that 
it was terminated by the death of one of 
the members. Nor can the estate of the de- 
ceased partner, nor his heirs or personal 
representatives, be held on a contract enter- 
ed into in the name of the firm subsequently 
to his death, although no notice of the dis- 
solution of the firm has been given. Mar- 
lett V. Jackman, 3 Alien, 290; Washburn 
T. Goodman, 17 Pick. 526; 3 Kent, Comm. 
(6th Ed.) 67; Griswold v. Waddhagton, 15 
Johns. 57, 16 Johns. 43S. 

It is claimed that Bowler is liable on the 
ground that funds in the hands of the sub- 
agents on the 18th of March, 1871, are to 



be treated as constructively in the hands 
of B. Plummer & Sons, so as to charge the 
surety. There is nothing in the case tend- 
ing to show that, in the absence of default 
of payment, or embezzlement by agents, B. 
Plummer & Sons were liable to pay to the 
company, until they received the money of 
the sub-agents. Tiese sub-agents were ap- 
pointed by them to be sub-agents of the com- 
pany, and acted under their instructions; 
but the appointment was made, and the 
instructions were given, by them as agents 
of the company. Even if they were person- 
ally responsible for any default of the sub- 
agents, the case does not find any such de- 
fault occurring before the death of Watson 
E. Plummer or afterwards. If, after they 
had ceased to have any relation of agency to 
B. Plummer & Sons, they paid money to 
the surviving partner, it would not be on 
the responsibility of Bowler, especially when 
such surviving partner, as in this case, was 
recognized as the agent of the company 
so that a payment to her was, so far as the 
sub-agents were concerned, a payment to the 
company itself- The damages in this case, 
according to the agi*eement of the parties, 
are assessed at the sum of $2,587.01, with 
interest from the eighteenth day of JMai-ch, 
1871. In the ease of Connecticut Mut Life 
Ins. Co. V. Plummer, the damages are as- 
sessed at the sum of $29,955.70, with interest 
from August, 1871. This sum includes the 
sum for which Bowler, the surety, is also 
liable on the bond given by Plummer & 
Sons. Judgment accordingly. 
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Case 'No. 3,107. 

CONNECTICUT IHIUT. LIFE INS. CO. 
V. HOilB INS. CO. 

[17 Blatchf. 142.J ^ 

Circuit Court, D. Connecticut. Sepfc 1, 1879. 

Cancellation of Life Ixsduaxce Policy. 

1. A mutual life insurance company issued 
to B. and to H. a policy insuring the life of 
B. for the benefit of H., for a premium to he- 
paid on a specified day, annually. By the poli- 
cy, it was to become void if B.°should become so 
far intemperate as to impair his health. The 
premiums were paid for si:s years. Two montha 
after the last payment the company cancelled 
the policy because it learned that B. had become 
so far intemperate as to impair his health, and 
notified H. of such cancellation, and offered to 
pay the surrender value of the policy. H. re- 
fused to recognize such cancellation, or to sur- 
render the policy, and tendered to the company 
the annual premium every year, the tender 

^ [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by pei-mission.3 
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being always refused. The company filed a bill 
in eciuity asainst BL, praying tliat the policy be 
•declared null, and be surrendered on payment of 
its surrender value. On demurrer: EeU, that 
the bill would lie. 

2. A court of equity will exercise its power 
of setting: aside contracts for defects not appar- 
ent on their face, although such defects arose 
after the execution of the contracts, in cases 
where special circumstances render it inequita- 
ble or unjust, or a hardship, to compel the 
plaintifE to await a smt at law at the instance 
of the other party. 

3. The rule, that a court of equity will not 
aid to enforce a forfeiture, or to divest an es- 
tate for breach of covenant or condition sub- 
sequent, is not applicable to the cancellation of 
a policy of insurance on. the life of a living per- 
son. 

Henry C. Robinson, for plaintiff. 
Hicbard D. Hubbard, for defendant 

SHIPMAN, District Judge. This is a bill 
In equity, wliicb alleges, in substance, as 
follows: On June 20tb, 1S70, the plaintiff, a 
Connecticut corporation, duly authorized to 
issue policies of insurance upon lives, issued 
to Henry H. Bigelow, and to the defendant, 
a. New York corporation, a policy of insur- 
ajace, whereby the plaintiff insured the life 
of said Bigelow, in the sum of §6,000, for the 
benefit of the defendant, upon the payment 
of a premium of $180.54, and upon the agree- 
ment of the insured to pay a like sum on or 
before June 20th, in every year, during the 
continuance of the policy. By said policy it 
Tvas agreed, that, if the assm-ed should be- 
come so far intemperate as to impair Ms 
health or induce delirium tremens, the policy 
should become null and void. The premium 
payments were made by the insured, or by 
the defendant, imtil and including the pay- 
ment matm'ing June 20th, 1876. About Au- 
gust 28th, 1876, the plaintiff w^as first ap- 
prised that the insured had become so far 
intemperate as to impair his health. On 
said day said policy became null and void by 
said intemperance, and, thereupon, on August 
29th, 1876, the plaintiff cancelled said poUcy, 
and notified the defendant of said forfeitm'e 
and cancellation, and offered to' pay, in cash, 
the surrender value of said policy, upon its 
sm-render. Afterwards, the defendant, who 
is the true owner of the policy, and has acted 
as the exclusive owner thereof^ on or about 
the day of , 1877, refused to recog- 
nize said cancellation, and declared that it 
should treat the contract as valid and out- 
standing against the plaintiff. ' The plaintiff 
offered to reinstate the policy, provided it 
should appear, upon a fair medical examina- 
tion, that the health of the insured had not 
been impaired by intemperance since the 
date of the policy. The defendant refused 
to assent to such examination, and has the 
policy in its possession, and refuses to sur- 
render the same, and has, ever since said 
cancellation, tendered to the plaintiff, on 
June 20th in each year, the amount of the 
annual premium, wbich tender has always 
been refused. The defendant holds the con- 



tract as, in fact, a valid obligation of the 
plaintiff, and apparently valuable to any per- 
son to whom it may be negotiated. The 
plaintiff is a mutual company, and, by its 
charter, each policy holder is entitled to a 
voice in the election and management of the 
company. It is important, to the proper 
management^ of the company, and to a just 
distribution of its sm'plus, that the real hold- 
ers of its policies be known absolutely. All 
the defences depend upon facts which do not 
appear upon the face of the instrument 
There are, at present, within reach of legal 
process, a sufficient number of competent 
and credible witnesses to fully prove the 
avoidance of the policy, but the plaintiff 
fears that these witnesses, by death or other 
causes, may become unavailable for the pm*- 
pose of resisting a suit upon the policy, at 
some futm-e time, at the instance of the de- 
fendant. The plaintiff offers to pay the full 
smTender value of the policy at the time of 
its avoidance. The bill prays that the policy 
may be declared null, and that the defendant 
be ordered to smTender it to the plaintiff for 
cancellation, upon payment of its sm-render 
value, or for other relief. To this bill the 
defendant has demurred generally. The 
ground of the demurrer is the alleged want 
of power in a court of equity to cancel the 
policy at the instance of the insurance com- 
pany; and it is insisted (1) ^that, while a 
court of equity has power to 'cancel instru- 
ments which are void by reason of fraud in 
their inception, it has no jurisdiction to can- 
cel instruments which have ceased to be 
binding since their execution; (2) that while, 
at the instance of the assm-ed, a court of 
equity may compel an insurance company to 
reinstate a cancelled contract, equity will not 
interfere to enforce a forfeiture. 

1. Upon the first proposition, it is true, that 
a court of equity has not, or will not exercise, 
jurisdiction to cancel a contract, merely be- 
cause it has become void or inoperative by 
reason of some fact which has taken place 
since its execution. Such an exercise of 
power would give a court of equity concur- 
rent jurisdiction with courts of law over all 
contracts which one contracting party may 
allege to have been broken by the other. 
Thornton v. Knight, 16 Sim. 509. But while 
relief from the consequences of fraud is pecu- 
liarly the province of a court of equity, it 
has not refused to cancel contracts which 
have been performed, or which have become 
inoperative, when the special circumstances 
of the case rendered it unjust or oppressive 
that the contract should be an outstanding 
claim against the plaintiff. The reasonable 
rule is, that a court of equity will exercise its 
power of setting aside contracts for defects 
not apparent on their face, although such de- 
fects arose after the execution of the con- 
tracts, in cases where the special circum- 
stances render it inequitable or imjust, or a 
hardship, to compel the plaintiff to await a 
suit at law at the instance of the other party. 



CONNECTICUT (Case No. 3,107) 



[6 Fed. Cas. page 302] 



Hamilton v. Cummings, 1 Johns. ■Oh. 517; 
Hoare v. Bremridge, 8 Ch. App. 22; City of 
Hartford v. Chipman, 21 Conn. 488; Fergu- 
son V. Fisk, 28 Conn. 501. Chancellor Kent 
was inclined to think, in Hamilton v. Cum- 
mings, that a court of equity had jurisdiction 
to set aside a bond or other instrument, 
whether the instrument was void for matter 
appearing on its face, or from the proofs, 
"and that these assumed distinctions were 
not well founded." He says: "Perhaps all 
the cases may be reconciled on the general 
principle, that the exercise of this power is 
to be regulated by sound discretion, as the 
circumstances of the individual case may dic- 
tate; and that the resort to equity, to be 
sustained, must be expedient, either because 
the instrument is liable to abuse from its 
negotiable natuie, or because the defence, not 
arising on its face, may be difficult, or uncer- 
tain at law, or from some other special cir- 
cumstances peculiar to the case, and render- 
ing a resort here highly proper, and clear of 
all suspicion of any design to promote ex- 
pense and litigation. If, however, the de- 
fect appears on the bond itself, the interfer- 
ence of this court will depend on a question 
of expediency, and not on a question of juris- 
diction." 

2. It is true, that courts of equity will 
not aid to enforce a forfeiture, or to divest 
an estate for breach of covenant or condi- 
tion subsequent, unless, perhaps, under ex- 
traordinary circumstances. Horsburg v. 
Baker, 1 Pet. [26 U. S.] 232; Livingston v. 
Tompkins, 4 Johns. Ch. 415; 2 Story, Eq. 
Jur. § 1319. When an estate has been for- 
feited, or when a pecuniary penalty has been 
incurred, by reason of the happening of a 
condition subsequent, or of the breach of a 
covenant, there is usually an immediate rem- 
edy at law to regain possession of the estate 
or to recover the penalty. There being such 
a remedy, equity will not interfere. "The 
great principle is, that equity will not assist 
in the recovery of a penalty or forfeiture, 
when the plaintiff may proceed at law to 
recover it." Livingston v. Tompkins, 4 
Johns. Ch. 432. In this case, there is no es- 
tate to be regained, there is no sum in dam- 
ages to be recovered. The insured is still 
living, and a cancellation of the contract is 
the only result which is to be attained. The 
plaintiff has now no remedy at law, and, 
unless it can resort to a court of equity, it 
must "wait and become a defendant at the 
f iitiu-o suit of the holder of the policy. When 
such a suit will be commenced is a matter of 
uncertainty. The rule is not applicable to 
the cancellation of a policy of insurance up- 
on the life of a living person. 

The expediency of interference by a court 
of equity is apparent from the following con- 
siderations: The cancellation of the policies 
of delinquent policy holders is a duty which 
a life insurance company owes to its other 
policy holders. All the insured have an in- 
terest that the covenants of each insured per- 



son as to health and the payment of pre- 
mium shall be performed, and that the lives 
of the insured and the prosperity of the 
company shall not be impaired by any act 
which the insured person has agreed shall 
not be committed. The company insures 
the policy holders at a rate based upon the 
estimated average mortality of ordinary 
healthy persons at the ages of the insured re- 
spectively, and the insured agx'ee, among oth- 
er things, that they will not impair their 
health by the immoderate use of intoxicating 
liquors. If the insured are permitted, with 
the knowledge of the company, to indulge in 
practices which notoriotfsly invite disease, 
the system of insurance and the safety of the 
investment of other policy holders are en- 
dangered. Each insured person has an in- 
terest in the continuance of the life of every 
other insured person. In New York Life Ins. 
Co. V. Statham, 93 U. S. 24, Mr. Justice 
Bradley says: "The insured parties are as- 
sociates in a great scheme. The associated 
relation exists whether the company be a 
mutual one or not Each is interested in 
the engagements of all; for, out of the co- 
existence of many risks arises the law of 
average, which underlies the whole busi- 
ness." 

But, it is said, the corporation possesses, 
by contract, the power of declaring that poli- 
cies have been cancelled for the cause of 
intemperance. The plaintiff has already ex- 
ercised this power, and has protected itself 
and its policy holders. It is not necessary 
that the policy should be judicially declared 
to be cancelled, and there is no exigency 
which requires this court to aid or assist in 
the cancellation. It is important both to th3 
company and to the insured that the com- 
pany should be able to know, in the life 
time of the insured, whether it has made an 
error in the cancellation of his policy, and 
whether it is still bound to receive the pre- 
mium, and whether he has a right to share 
in the dividends, or profits, or surplus. The 
insured is annually tendering his premium, 
and the company is annually refusing to ac- 
cept the tender. The postponement till the 
death of the insured of knowledge whether 
or not the company is imder obligation to 
receive the tender is inequitable and unjust 
to both parties, because it is a postponement 
for an imcertain time, a postponement to the 
pecuniaiy damage of one party, and a post- 
ponement to a time when the ascertainment 
of the truth of the facts upon which the ac- 
tion of the company was based may have be- 
come doubtful by lapse of time and the death 
or removal of witnesses. It is important 
that neither party should be left in doubt, 
during a series of years, as to his or its pe- 
cuniary rights in the policy. These special 
circumstances seem to me to be sufficient to 
justify the plaintiff in its resort to a court 
of equity. 

The demurrer is overruled, without costs, 
with leave to answer over. 
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Case ITo. 3,109. 

CONNECTICUT IkfUT. LIFE INS. CO. 
T. TYLER et al. 

[8 Biss. 369.]* 

Circuit Court, N. D. Illinois. Dec, 1878. 

AssuMPTio:! OF Mortgage by Graxtee — Liajjil- 
iTr poK Defioibsct. 

1. An assignment by the mortgagor of his 
Interest in the mortgaged premises, to a third 
party, who agrees to -paj off the mortgage, 
will not prevent a deficiency decree being en- 
tered against him unless he has been released 
by the mortgagee. 

[Cited in Jarboe v. Templer, 38 Fed. 216.] 

2. And the aceeptance by the mortgagee of a 
second mortgage upon the same premises, from 
such assignee, would not constitute a release of 
the first mortgagor from his personal liability 
to pay a deficiency. 

[In equity. Bill by the Coimecticut Mutual 
Life Insurance Company against James E. 
Tyler and others.] 

Isham & Lincoln, for complainant 
Monroe, Bisbee & Ball, for defendants. 

DRUMMOND, Circuit Judge. This is an 
application made for a decree, payable in 
money, for the balance that has been found 
due to the plaintiff, over and above the pro- 
ceeds of the sales on mortgage foreclosures, 
in pm-suance of the 92d rule in equity. This 
motion is opposed by the owner of one of the 
lots mortgaged, and which has been sold. 

The facts are substantially as follows: 
There were tow: lots on Monroe street, in 
Chicago, and which for distinction we will 
call numbers 1, 2, 3, and 4. No. 1 was on the 
corner of Dearborn street and owned by 3klr. 
Shepard. The estate of Albee owned No. 2, 
and Prickett & Drysdale 3 and 4. Shepard 
made a mortgage of his lot to the plaintiff. 
Prickett & Drysdale also made" a mortgage 
of No. 3 to the plaintiff. 

After these mortgages were made, Tyler 

* [Reported by Josiah H. Bissell, Esq.., and 
here reprinted by permission.] 



pm-chased the whole of the four lots, of 
course subject to the mortgages made by 
Shepard, and by Prickett & Drysdale. He 
then mortgaged the whole of the four lots to 
the plaintiff. The plaintiff thus became the 
owner of three mortgages on the property, 
from Shepard, lot No. 1; from Prickett & 
Drysdale, lot No. 3, and from Tyler of all the 
lots, 1, 2, 3 and 4. The plaintiff filed a bill of 
foreclosure on all the mortgages in one suit, 
and obtained a decree, and the lots were sold 
separately. Lot No. 1 was sold and bid in 
by the plaintiff for about §8,000 less than the 
amount due on the Shepard mortgage. XiOt 
No. 3 was bid in for a sum greater than was 
due on the Prickett & Drysdale mortgage; 
and the other lots were bid in at prices which 
caused a large deficiency on the Tyler mort- 
gage. And the principal question is whether 
the plaintiff is entitied to a personal decree 
against Shepard for the full amount of the 
balance due on his mortgage. 

It seems to me dear that the plaintiff is en^. 
titled to this money decree. It is said that 
there was a novation made by the parties, 
because Tyler purchased the property, sub- 
ject to the two prior mortgages, and agreed 
to pay them off, and that when the mortgage 
was made by Tyler to the plaintiff, there was 
a ratification and recognition of the two 
mortgages already made. But there is noth- 
ing upon the face of the papers, or in the 
proofs to show that the plaintiff ever released 
Mr. Shepard from the obligation of his mort- 
gage, and, of course, tiiere could not be a, 
novation unless there was a release of his ob- 
ligation, and some other person substitutecl 
for the payment of what was due by him, 
for instance, air. Tyler; but there is nothing 
to show that the plaintiff agreed to look to 
Blr. Tyler for the payment of the Shepard. 
mortgage, and to release the latter. Conse-. 
quently, one of the main elements of a nova-, 
tion was wanting in the case. The property 
having been sold for less than the amount of 
the debts due, the plaintiff is clearly entitled 
to a personal decree against Mr. Shepard, and 
also against air. Tyler for the balance due. 
The 92d rule in equity, under which this mo- 
tion is made, authorizes a personal decree 
against the mortgagor for the balance due 
above the price pjiid on the saie of the prop- 
erty in a foreclosure case; and consequently 
under the facts in this case, the plaintiff ia 
entitied to the decree which he asks against 
Mr. Shepard and Mr. Tyler respectively. 
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Case Ho. 3,110. 

In re CONNELL. 

[3 N. B. B. 443 (Quarto, 113).] * 

District Court, S, D. New Yorlc. Feb. 7, 1870. 

DiSCHAKGE IN BaSKKDPTOY — OMISSION IN SOHED- 
Vl.ES. 

Where a bankrupt had omitted to include in 
Schedule B statement of an interest in an es- 
tate in expectancy under a will, held, discharge 
must be denied until the same be amended, for 
■which leave is granted, with reference to the 
register for that purpose. 

[In bankruptcy. In the matter of Fred- 
erick F. Connell. Jr.] 

X F. O. Cotterill, for banki'upt. 
O. O. Beaman, Jr., for creditor. 

BLATCHFORD, DisUict Judge. The first 
specification does not allege anything whicli 
is made by the 29th section [of the act of 
1867 (14 Stat 531)] a ground for withholding 
a discharge. The third specification is not 
sustained by the evidence. As to the second 
and fourth specifications, the bankrupt ought 
to have included in Schediile B to his peti- 
tion his interest under the will of Henry Van- 
derveer, in the estate left by said Vander- 
veer, as an estate in expectancy and as prop- 
erty assignable, under the act, to the as- 
signee. But 1 do not think, on the evidence, 
that the omission to so include such interest 
can be held to have been willful, or that 
either of those two specifications is sus- 
tained, or that there is any ground establish- 
ed for withholding a discharge if such in- 
terest be included in Schedule B. But as 
long as such interest is not induded in that 
schedule, it cannot be said, on the evidence, 
that the bankrupt has conformed to his duty 
under the act, or bas conformed to all the re- 
quirements of the act The case will be re- 
ferred back to the register, with leave to the 
bankrupt to amend Schedule B to his peti- 
tion iu the particular indicated, under the di- 
rection of the register. 
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Case KTo. 3,111. 

CONNELLY'S CASE. 

[2 Cranch, C. G. 415.] * 

Circuit Court, District of Columbia. Oct. 
Term, 1823. 

DisCHAKQE OF Insolvent Debtor — Peactice. 

1. The allegation filed to deprive a debtor of 
the benefit of the insolvent act [2 Stat. 237] 
must be specific and certain. 

2. The refusal of a judge to discharge a debt- 
or, if the proceedings wei-e irregular, is no bar 
to his discharge upon a subsequent application. 

* [Reprinted by permission.] 
^ [Reported by Hon. "William Granch, Chief 
Judge.] 



3. All the orders and proceedings must be by 
the judge to whom the application is made. 

John Connelly applied to the Hon. J. S. 
Morsell, one of the judges of this court, on 
the 22d of November, 1823, for the benefit of 
the insolvent act of the 3d of March, 1803 
(2 Stat 237), and the usual notice was given 
for the creditors to attend on the fii'st Slon- 
day of December, when Michael Mm*ray, one 
of the creditors of the insolvent, filed allega- 
tions under the 7th section of the act, char- 
ging, 1. "That the said Connelly was refused 
heretofore, namely, on the first Monday in 
October, 1823, by his honor Judge Tln-uston, 
at the suit on ca. sa. of said Murray, the 
benefit of the statute for tlie relief of in- 
solvent debtors upon proof that the said Con- 
nelly had given a preference to one or more 
of his creditors." ■ 2. "That lie hath, given a 
preference to Ms creditors." 3. "That the 
said Connelly hath not set out in his schedule 
a true account of all Ms real and personal 
property." 4. "That he has lessened his 
right to real estate in the county of Mont- 
gomery, Maiyland, by disposing of the same 
with the view of defrauding his creditors." 5. 
"That the said Connelly has not accounted in 
his schedule for Ms interest to real property 
that he is entitled to in the eoxmty of Mont- 
gomery, Maryland." 6. "That the said Con- 
nelly, is not now entitled to the benefit of the 
insolvent law, having been previously refused 
the benefit of it upon proof before his honor 
Judge Thruston that he iad sold his real 
estate, or Ms right to real estate, ta Slont- 
gomery, Maryland, -with, the view of defraud- 
lag his creditors, or fo» the purpose of giv- 
ing some one or more of -them an ULegal and 
undue preference." 

Mr. Key, for debtor, objected to the five 
last allegations, that they were too vague, 
and general, and that the debtor ought not to 
be put to answer them. As to the first al- 
legation, that the debtor has been denied th.e 
benefit of the act upon the former petition, 
he contended that the proceedings upon that 
petition were irregular, and that the refusal 
of the judge to discharge the debtor upon that 
petition can be no bar to Ms present applica- 
tion. That petition was addi-essed to the 
cMef judge; the order for the ci-editors to 
appear on the first Monday of October, in- 
dorsed upon the petition, is signed in the 
name of MorseU [Circuit Judge], and Thrus- 
ton [Circuit Judge] himself attended on the 
first Monday in October and heard the case 
and refused to discharge the debtor. By the 
insolvent act no judge has jurisdiction of the 
case but the judge to whom the application 
by petition in writing is made, Hei"e the pe- 
tition in WTiting was addressed to the cMef 
judge, and no order could be lawfully made 
upon it but by Mm, or in Ms name; yet the 
order appointing the day for the debtor's 
discharge and for the meeting of the cred- 
itors, was made in the name of Judge Mor- 
sell; and Judge Thruston himself attended 
and took cognizance of the case, and refused 
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■the discharge. Besides it does not appear 
that the allegations were tried either upon 
interrogatories, or an issue, and no judgment 
unless upon such a trial, can he a bar to re- 
lief under the act. The words of the law 
are, "and if upon the answer to the said in- 
terrogatories, or upon the trial of the issue 
or issues such debtor shall be found guilty," 
&c., "he shall be precluded from any benefit 
undei' this act." The interrogatories or the 
issue must be "touching the substance of the 
said allegations;" and the only allegations 
which, if true, can deprive the debtor of the 
benefit of the act, are 1st, "That he had, 
at the time of his apphcation, con- 
veyed, lessened, or disposed of any part -of 
his property, rights, or credits, with intent 
to defraud his creditors;" or 2d, "had, 
within 12 montt^s," &c., "lost by gam- 
ing more than §300;" or 3d, "had assign- 
ed or conveyed any part of his property, 
rights, or credits, with intent to give a pref- 
erence to any creditor or creditors, or any 
surety." The allegations filed in that case, 
were only two. 1st, "That the said John Con- 
nelly has embezzled and concealed certain 
real estate, the property of the said Connelly, 
and also been guilty of fraud and perjmy in 
the rendition of his schedule, and the oath 
annexed to the same;" and 2d, "that the said 
Connelly did give preference to one of his 
creditors after he considered himself in- 
solvent." The "specification," of the first 
allegation is, that at the time of his mailing 
oath to. his schedule he possessed real estate 
in ^Montgomery counts'-, sraryland, of the value 
of $400, not included in his schedule; and 
the "specification" of the second allegation is, 
that on or about the 4th of October 
instant, and subsequently to his applica- 
tion for the benefit of the act, and 
the filing of his petition and schedule, the 
said Connelly did convey the Montgom- 
ery land to Michael Connelly, one of his cred- 
itors, and his near relative, in satisfaction of 
the debt which he owed him; thereby giving 
a preference to one of his creditors over the 
others. 

The absolute payment of a debt due to one 
of the creditors of an insolvent, has never 
been understood as being sucn an assignment 
of property with intent to give preference to 
a creditor or surety, as is prohibited by the 
act; so that neither of the two allegations, 
if proved, was sufficient, in law, to deprive 
the debtor of its benefit. 

Fleet Smith, for creditor, however, still 
contended that the decision of the judge, that 
the debtor was not entitled to his discharge, 
was concliisive, and forever barred him from 
the benefit of the act ' 

But THE COURT was of opinion that the 
five last allegations now filed were too vague 
and immaterial to deprive the debtor of the 
benefit of the act, if proved, and that the 
judgment of the judge who refused to dis- 
charge him was not a conclusive bar to his 
present application for relief. 

6FJiD.CAS. — 20 
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Case Wo. 3,11S. 

CONNER V. COCKERIIjL et al. 
[4 Cranch, C. C. 3.]^ 

JUDGSIENT AGAINST OXE JoiST DEFENDANT— DAM- 
AGES FOK Tort. 

If several damages .be assessed upon a writ 
of inquiry on a judgnient by default, in an ac- 
tion of assault and battery, against two, the 
plaintiff may enter a nolle prosequi against one 
and talie final judgment against the other. 

This was a joint action of assault and 
battery against the master and mate of a 
vessel. There was judgment by default, and 
a writ of inquiry, and several damages as- 
sessed, namely, one cent against CockeriU, 
and dollars against Gault. 

Mr. Neale, for plaintiff, moved for leave 
to enter a nolle prosequi against CockeriU, 
and take judgment against Gault. 

Mr. Hewitt for defendants, opposed the 
motion, and cited Hill v. Goodchild, 5 Bur- 
rows, 2790. 

LIr. Neale cited Ammonett v. Harris, 1 
Hen. & M. 488; Mitchell v. Milbank, 6 Term 
R. 199; Minei* v. Mechanics' Bank, 1 Pet. 
[26 U. S.] 73; 1 Wheaton's Selwyn. 

THJE3 COURT (nem. con.) was of opinion 
that the plaintiff had a right to enter a nolle 
prosequi as to CockeriU, and take judgment 
against Gault 



Case K"o. 3,113. 

CONNER et al. v. The COOSA. 

[Newb. 393.] = 

District Court E. D, Louisiana. Dec., 184G. 

PiiiZE— Violation op Blockade— Practice. 

1. If, upon the return of the monition, no per- 
son appears to assert a claim to the vessel and 
cargo, the proctor of the captors may move for 
a decree upon the evidence as it appears on the 
record. 

2. A violation of a blockade, rigorously en- 
forced, is a good ground for the seizure and 
condemnation of both vessel and cargo. 

3. To constitute a violation of blockade, three 
things must be proved: Ist, the existence of 
the blockade; 2d, the knowledge of the partv 
supposed to have offended; and 3d, Some act o*f 
violation, either by going in or coming out with 
a cargo laden after the commencement of the 
blockade. 

4. One of the immediate consequences of the 
commencement of hostilities is the interdiction 
of all commercial intercourse between the citi- 
zens of the states at war, with the license of 
their respective governments. 

5. The law of prize is a part of the law of 
nations. By it a hostile character is attached 
to trade, independent of tlie character of the 
trader who pursues or directs it; and condemna- 

^ [Reoorted by Hon. William Cranch, Chief 
Judge.] 
" [Reported by John S. Newberry, Esq.] 
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tion to the captors is equally the fate of tlie 
enemy's property and of that found engaged in 
an anti-neutral trade. 

6. If the claimant be a citizen or an ally, at 
the same time that he makes out his interest, 
he confesses the commission of an offence, 
which, under a well known rule of the civil law, 
deprives him of a right to prosecute his claim. 
Ex turpi causa, non oritur actio. 

[In. admiralty. Proceeding by Commodore 
David Conner and others to condemn the 
bark Coosa as prize.] 

0. A. Stewart and Thomas A. Clarke, for 
captors. 

T. X Durant, Dist. Atly., for the United 
States. 



McCALEB, District Judge. The monition 
in this case has been retm-ned, and no parson 
"having appeared to claim either the vessel 
or cargo, the proctor for the captors has 
moved for a decree of condemnation upon 
the facts as they appear upon the record. 
In gi-anting that motion it is proper that 
those facts should be briefly detailed. On the 
3d of October last, the vessel seized in this 
case cleared for the port of Havana and 
left this port xmder the command of Captain 
Hinekling. Instead of proceeding to the port 
of destination she steered for the coast of 
Mexico. According to the evidence of the 
mate given in answer to the standing inter- 
rogatories, "she sailed tor no port or place 
before she was taken, except that she an- 
chored five miles off the bar of Alvax-ado, 
where she lost her anchor. Her last voyage 
began at New Orleans and deponent expected 
it to end at Havana, but cannot say where 
it would have ended. He thinks the vessel 
is insured in New Orleans for the voyage on 
which she was taken, that is, from New 
Oi'leans to Havana. He thinks so, from the 
fact that the captain and himself had some 
difficulty about the manner in which the log- 
book was kept, and it seemed to be the object 
of the captain to have it kept in a way to 
save the insmunce. He knows not to what 
place the Coosa was destined by her papers; 
he thought when he joined her, that she was 
going to Havana. To the best of bis recollec* 
tion (without seeing the log-book) the winds 
were favorable to a voyage to Havana with- 
out making a tack. The course of the 
Coosa was not at aU times directed to 
Havana. If she was destined by her papers 
to that port, she did, before taken, steer 
wide of the port to which she was destined; 
but at the time she was taken, she was steer- 
ing a course towards Havana from where 
she was then. She was then, as far as he 
can guess, five or six hundred miles from 
Havana. He knows not for what reason her 
course was altered from the course to Ha- 
vana, He was told by the captain that they 
were destined for Havana, and it was never 
hinted to him that they were to go elsewhere 
until about twenty-four or thirty hours out 
from the Balize, he remarked to Captain 



Hinekling that they seemed to be steering 
"pretty well south for Havana;" to which 
the captain replied, "I don't know, perhaps 
we may hit Mexico," From the evidence of 
this witness, it appears that the vessel sailed 
.under American colore, but that she had on 
board Englisb colors. This fact is also es- 
tablished by the testimony of Pui*dy, who 
further states that she hoisted English colors 
off Alvarado bar, and also a flag of truce. 
The captain when interrogated on this point, 
declared that there were no colors except 
American colors on board; but that there 
were one or two signals. This captain, 
whose fraudulent conduct is conclusively es- 
tablished by the evidence, declares that the 
vessel "sailed to no port after leaving New 
Orleans on the voyage on which she was 
taken;" that "at the time of being pursued 
and taken, she was steering off shore to get 
an offing. She was steering for no particular 
port or place at the time, but was bound for 
Havana." He declares that Mr. Pairweather 
of this city, is the owner of the vessel, as 
appears by the registry, and that Wylie & 
Egana were the shippers of the cargo. He 
says that the only papers delivered from the 
vessel after she left New Orleans, was a 
package of newspapers which was delivered 
to some fisbermen off the Alvarado river 
about the 14th of October last; while the 
witness Brown declares that Captain Hinek- 
ling delivered several letters, fom* or five in 
number, to a person who came from shore 
to the Coosa while she was at anchor off 
Alvarado bar. The witness Pm'dy says that 
some of the men sold, some tobacco off Al- 
varado. There are two letters in evidence 
signed by one Louis Diaz and dated at Vera 
Cruz on the 21st and 26tb of October last 
The one bearing date the 21st of October is 
addressed to Captain Hinekling, and is as 
follows: "By letters from New Orleans 
which have been addressed to me by Messrs. 
Wylie & Egana, merchants of said city, I 
have learned that you had sailed in the bark 
Coosa destined, for Havana; and having been 
informed that the vessels of the United States 
SQLuadrott had met you on this coast and 
compelled you to drop anchor at Anton 
liizardo, I have arranged to send you this 
letter by a fishing boat, in order that you 
should, in answer, state the cause of your 
detention, and be left to proceed with yom- 
vessel to the place of destination designated 
by the interested parties. If permitted by 
Commodore Conner to write, I will thank 
you, without losing a moment, to inform me 
of all that has occurred in relation to the 
detention of your vessel, in order to commu- 
nicate the facts to Messrs, Wylie & Egana." 
The letter under date of the 26th of Octo- 
ber, is addressed, to Commodore Conner. In 
it ihe writer says: "I am the consignee of 
the bark Coosa, which was boai'ded on the 
17th of this month five miles from Alvarado 
bar, and taken to your station, where she is 
detained. It is my duty, on behalf of the 
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Interested parties, to declare to you that said 
vessel carried nothing but cotton from New 
Orleans, whicli cotton "was to be introduced 
into this country in virtue of a permit grant- 
ed by the government in the month of Janu- 
ary last, without payment of duties. It has 
been said that the bark carried warlike weap- 
ons. This is a chimera which can easily 
be destroyed by merely observing that the 
cargo occupies the entire hold and deck, 
leaving no room for another bale; and con- 
sequently I think that any slight suspicions 
of such a natmre will at once be disregarded. 
The existence of the blockade cannot, I 
think, be with a view to prohibit the com- 
merce of the United States with this country, 
but on the contrary, it should favor it, inas- 
much as it can be carried on with ttie pro- 
duets of said nation (the United States) and 
in her vessels. Under this impression the 
parties interested have acted in relation to the 
Coosa. These parties trade almost exclusive- 
ly in American produce and manufactures, 
and have now several vessels in the Mexican 
gulf and the Pacific, with which they carry 
on speculations which benefi.t the United 
States; which circumstance induces them to 
claim protection in their undertakings. If 
these reasons, and others which 'I cannot 
confide to paper, are entitled to your con- 
sideration, I beg you will order that the bark 
Coosa be immediately released, so that she 
may proceed to the destination which suits 
the parties interested; and also that Captain 
Hinckling be permitted to hold communica- 
tion with me to receive my instructions." 

A letter from Commodore Perry to Com- 
modore Conner, referred to in the deposition 
of LIr. Rodgers, the prize master, shows 
clearly that the Coosa was discovered on 
the morning of the 17th of October off the 
bar of Alvarado, "evidently endeavoring to 
pass into the river." From this letter it 
also appears that Captain Hinckling acknowl- 
edged that he had communicated with the 
enemy by receiving a pilot on board. The 
master declares that the reason he altered 
the course of the vessel was, that after get- 
ting out, or rather while going out" of the 
Southwest pass, he heard from a steamboat 
of the victory of Gen. Taylor at Monterey, 
and as the cargo was consigned "to order," 
he thought it best to go to the Mexican coast, 
as in consequence of the victory he was in 
hopes the blockade would be raised- or would 
cease, and that he would be permitted to 
land the cargo. For these reasons he took 
it upon himself to sail "iov the coast of Mex- 
ico. This story, if true, could not save the 
vessel from condemnation; but when I con- 
sider it in connection with the testimony of 
other witnesses examined, I am compelled 
to regard it as extremely improbable. The 
information received from the steamboat, 
which had the effect of inducing the master 
to assume the responsibility of changing the 
course of the vessel from Havana to the 
coast of Mexico, was, it seems, never com- 



municated -even to the first mate, who de- 
clares that it was never hinted that the des- 
tination of the vessel was to any other port 
than Havana, until they were out from the 
Balize from twenty-four to thirty hom-s, 
when, in reply to a remark made by himself 
that they seemed to be steering "pretty well 
south for Havana," the master said, *'I don't 
know, perhaps we may hit Mexico." 

After an attentive consideration of all the 
evidence, I am satisfied that the vessel was 
not cleared at this port with any serious de- 
sign of sending her to Havaiia; but on the 
contrary, that she sailed with the intention 
of proceeding to some port in Mexico. The 
letters of Diaz, whose effrontery is only 
equaled by his ignorance of the subject upon 
which he assumes the privilege of enlighten- 
ing the mind of the commander of the Amer- 
ican squadron, show clearly that the master 
in going to a Mexican port, was acting in 
accordance with the instructions, and exe- 
cuting the wishes and intentions of the ship- 
pers of the cargo. The nominal clearance of 
the vessel for the port of Havana was a 
scheme to elude the vigilance of the officers 
of the customs; and I regret to say that there 
is no feature in the transaction which en- 
titles the parties concerned to the favorable 
consideration of the court The vessel and 
cargo are equally implicated in the fraud, 
and must share the same fate. 

There are two grounds upon which con- 
demnation must be decreed. First, there 
had been a violation of the blockade now 
rigorously enforced by the American squad- 
ron against the ports of Mexico. To consti- 
tute a violation of blockade three things 
must be proven: 1st, the existence of the 
blockade; 2d, the knowledge of the party 
supposed to have offended; and 3d, Some act 
of violation, either by going in or coming 
out with a cargo laden after the commence- 
ment of blockade. The Betsey, 1 C. Rob, 
Adm. 93. The existence of the blockade of 
the ports of Vera Cruz and Alvarado is a 
matter of public notoriety, and the declara- 
tions of the master show that he was aware 
of it The letter of Commodore Perry shows 
that the vessel was taken in delicto. It was, 
moreover, clearly the intention of the parties 
concerned, to send the vessel to a port of 
Mexico; and the act of sailing to a blockaded 
port with a knowledge of the blockade, is a 
violation of that blockade, and works a 
condenmation of the vessel. These weU set- 
tled principles of the laws of war I had oc- 
casion to consider in the case of The Nayade 
[Case No. 10,060]. 

The second ground upon which condemna- 
tion must be decreed is, that there has been 
a trading with the enemy. One of the im- 
mediate consequences of the commence- 
"ment of hostiUties, is the interdiction of all 
commercial intercom:se between the subjects 
of the states at war, without the license of 
their respective governments. In Sir Wil- 
liam Scott's judgment in the case of The 
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Hoop [1 C. Rob. Adm. 196], this is stated to 
be a principle of universal law, and not pecu- 
liar to the maritime jurisprudence of Eng- 
land. It is laid down by Bynkershoek as a 
universal principle of law. "There can be 
no doubt," says that writer, "that from the 
nature of war itself, aU commercial in- 
tercom:s6 ceases between enemies. Although 
there be no special interdiction of such inter- 
course as is often the case, commerce is 
forbidden by the mere operation of the law 
of war." Quaest. Jur. Pub. lib. 1, c. 3. In 
the ease of The Hoop, Sir WiUiam Scott de- 
clared that "no principle ought to be held 
more sacred than that this intercourse can- 
not subsist on any other footing than that 
of the direct permission of the state. Who 
can be insensible to the consequences that 
might follow, if every person in time of war 
had a right to carry on commercial inter- 
coinrse with the enemy, and imder color of 
that, had the means of carrying on any other 
species of intercourse he might think fit?" 
Again; in the same case he says: "Another 
principle of law of a less politic natui-e„ but 
equally general in its reception and direct 
in its application, forbids this sort of com- 
munication, as fundamentally inconsistent 
with the relation existing between the two bel- 
ligerent countries; and that is, the total in- 
ability to sustain any contract by an appeal 
to the tribunals of the one coimtry on the 
part of the subjects . of the other. In the 
law of almost every coimtry, the character 
of alien enemy caiTies with it a disability to 
sue, or to sustain, in the language of the 
civilians, a persona standi in judicio. A 
state in which contracts cannot be enforced 
cannot be a state of legal commerce. If 
the parties who are to contract have no right 
to compel the performance of the contract, 
nor even to appear in a court of justice for 
that pm-pose, can there be a stronger proof 
that the law imposes a legal inability to con- 
tract? To such transactions it gives no 
sanction— they have no legal ^istence; and 
the whole of such commerce is attempted 
without its protection, and against its author- 
ity." The same principles were applied by the 
American courts, and especially by the su- 
preme com't of the United States, to the inter- 
course of om- citizens with the enemy on the 
breaking out of the late war with Great 
Britain. In the case of The Rapid, 8 Granch 
[12 U. S.] 155, the supreme court determined, 
that whatever relaxation of the strict rights 
of war the more mitigated and mild practice 
of modern times might have established, 
there had been none on this subject. The 
universal sense of nations had aclaiowledged 
the demoralizing effects which would result 
from the admission of individual intercoturse 
between the states at war. "The whole na- 
tion," says jMr. Justice Johnson, who deliver- 
ed the opinion of the court, "are embarked 
in one common bottom, and must be recon- 
ciled to one common fate. Every individual 
of the one nation must acknowledge every 



Individual of the other nation as his own 
enemy— because the enemy of his countiY- 
This being the duty of the citizen, what is 
the consequence of a breach of that duty? 
03ie law of prize is a part of the law of na- 
tions. By it a hostile character is attached 
to trade, independent of the character of the 
trader who pursues or directs it Condemna- 
tion to the captors is equally the fate of the 
enemy's property, and of that found engaged 
in an anti-neutral trade. If the claimant be 
a citizen or an ally, at the same time that 
he makes out his interest, he confesses the 
commission of an offence, which" imder a 
well known rule of the civil law, deprives 
him of his right to prosecute his claim." In 
this case it has been satisfactorily shown 
that the vessel not only left this port with 
the intention of landing her cargo at some 
port in Mexico, but that there was also an 
actual communication with the enemy, by 
the reception of a pilot on board and the de- 
livery of letters and papers to a person who 
boarded the vessel from the shore while she 
lay at anchor ofiE the bar of Alvarado. 

For the reasons here given I shall con- 
demn both vessel and cargo as prize of war 
to the captors. 



Case No, 3,114. 

CONNER V. LEVERING. 

[2 Granch, G. C. 163.] • 

Circuit Court, District of Columbia. April 

Term, 1810. 

Negligbsce op Mate— Forfeiture op Wages. 

If goods are lost from the ship, by the neg- 
ligence of the mate, he cannot recover bis 
■wages; but he is not liable for a mere mistake 
in returning to the master a bale more than 
was actually received. 

At law. Assumpsit, by [Owen Conner] the 
mate of the ship, [against Septimus Lever- 
ing, master], for his wages. Defence, that 
a bale of goods was lost 

Mr, Swann, for plaintiff. 
Mr. Taylor, for defendant 

THE COURT instructed the jury, that if 
they should be satisfied, by the evidence, that 
the bale of goods was delivered to the plain- 
tiff, or put on board of the vessel, and was 
lost by the negligence or fraud of the plain- 
tiff, he could not recover in this suit; the 
value of the goods being more than the 
amount of his wages. 

THE COURT refused to instruct the jury 
that the plaintiff was liable for a mere mis- 
take in returning to the master a bale more 
than was actually received. See Crammer 
V. The Fair American [Case No. 3,347]; and 
Lewis V. Davis, 3 Johns. 18. 

GRANCH, Chief Judge, gave no opinion 
upon the last point 



^[Reported by Hon. William Granch, Cliief 
Judge.] 
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Case No. 3,115. 

CONNER et al. v. The SARAH SANDS. 

[30 Hunt, Mer. Mag. 714.] 

. District Court, S. D. New York. April 11, 
1854. 

Contract of Apfkeightment — Delivery — Dam- 
ages. 

[1. A carrier, upon, delivery of only a part of 
goods shipped under one complete contract, is 
liable only for the part not delivered unless 
tha eonsiprnee, within a reasonable time after dis- 
covering the defect, tenders the carrier the 
goods already delivered.] 

[2. "Where part of the goods delivered are de- 
stroyed by fire the consignee should in like man- 
ner tender the part not destroyed.] 

[In admiralty. Libel by James Conner and 
William C. Conner against the steamship 
Sarah Sands to recover upon a contract of 
afiCreightment.] 

Sanxay & Shepard, for libellants. 
Owen & Betts and Mr. Evarts, for claim- 
ants. 

XNGERSOLL, Disti'ict Judge. About the 
10th of December, 1849, the libellants shipped 
on board the Sarah Sands, then at this port, 
bound for San Francisco, forty-two boxes, 
barrels and packages, containing type and 
printers' materials, to be carried to Panama, 
and there delivered in like good order, to 
be forwarded to San Francisco, and there 
delivered to Messrs. DeWitt & Harrison 'or 
their assigns, at the ship's tackles alongside, 
and a bill of lading in that form was as- 
signed. The ship arrived at Panama, and 
afterwards, with the goods on board, sailed 
for San Francisco, where she arrived in 
June, 1850. Three of the packages, con- 
taining important parts of the invoice, were 
not found on board to be delivered. All 
that could be fotmd were lightered feom 
the ship by the direction of some one besides 
the consignees, and landed upon the beach. 
Eight of these were, by the consignees, placed 
in a storehouse belonging to Everett & Co., 
the consignees of the vessel, and afterwards 
the goods were sold by invoice, at auction, for 
§8,500, but the piurchaser finding that all 
were not delivered from the ship, refused 
to complete his purchase. Negotiations were 
entered into between him and the consignees 
In reference to the delivery of the missing 
packages, but before the negotiations were 
terminated, a fire, on the 14th of June, de- 
stroyed all the goods -which wex-e then de- 
posited at the landing-place. The libellants, 
thereupon, brought suit to recover the whole 
value of the invoice, 

HELD BY THE COURT: That an entire 
contract for the transportation and delivery 
of several articles is not performed at all 
unless all are delivered; that if the con-- 
signee refuses or neglects to receive them 
wiien all are offered, the can*ier may dis- 



charge himself by storing them; that if a 
part only are delivered, and the consignee 
accepts them as a performance of the con- 
tract in part, he cannot afterwards claim 
damages for the nondelivery of the whole, 
but is limited to the damages which he has 
sustained by the nondelivery of tlj^t which 
he has not received; that if the consignee 
receives a part, with the -understanding that 
he is to receive the whole, and finds after- 
wards that the delivery is not complete, he 
may repudiate the pai-tial delivery, but must, 
in that case, return or tender to the carrier 
within a reasonable time, the goods that 
he has received, or show some good r.eason 
for not doing so. He cannot retain a part, 
and claim damages for its nondelivery. 
Held, upon the evidence, that no part of 
these goods were delivered before they were 
landed on the shore; that the landing all 
but the three missing packages, did not affect 
the rights of the libellants to recover the 
full value of all; that the acts done by the 
consignees, after the goods were landed, 
amount to an acceptance of them in the 
expectation that all would be delivered, and 
on that condition; that the goods were never 
returned or tendered to the carriers; and 
that the fire is not a suflScient reason to ex- 
cuse this, as it consumed only those that 
were left on the beach, and not those that 
were stored. Held, therefore, that the ship 
is liable, to the libellants only for the dam- 
age which they have sustained by the non- 
delivery of the three missing packages; that 
damage is the difference between the value 
of the whole invoice at San Francisco, when 
the ship arrived, and the value of the invoice, 
exclusive of the missing packages. 

Decree therefore for libellants, with a refer- 
ence to a commissioner to compute the dam- 
ages. 



CONNER CONITED STATES v.). See Cases 
Nos. 14,846 and 14,847. 

CONNESTOGA, The (The MARGABBT v.). 
See Case No. 9,070. 



Case N"o. 3,116. 

CONNINGHAM v. LACEY. 

[1 Craneh, C. C. 101.] * 

Circuit Court, District of Columbia. Dec. 
Term, 1802. 

Nonresident Bail. 

Bail residing in Alexandria county cannot be 
received in an action in Washington county. 

Bail was refused who lived in Alexandria; 
THE COURT being doubtful whether an ex- 
ecution from this county can be served in 
that. 

KILTY, Circuit Judge, absent, 

^ [Reported by Hon. William Oranch, Chief 
Judge.] 
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CONNISON (PO^SkTEROY T.). See Case No. 
11,259. 



Case ISTo. 3,117. 

CONNOLLY T. BE3LT et al. 

BELT T. PICKERELL et al. 

[5 Cranch, O. C. 405.] ^ 

Circuit Court, District of Columbia. March 
Term, 1838. 

Sale under Deed of Trust — Settisg Aside — 
Enjoining Payment of Sdkplus — Pleading— 
Prater for Relief — ^Proof. 

1. If the property of a debtor be sold under a 
deed of trust, to a greater amount than the 
debt, the surplus cannot be enjoined and stayed, 
in the hands of the trustee, to answer damages 
which the plaintifE may recover against the 
debtor at law, for not delivering up the pos- 
session of the property according to his agree- 
ment, unless the debtor is insolvent. 

2. If the terms of a deed of trust be, that if 
the debt be not paid at the time appointed, 
the trustee shall sell the property, and it be sold 
accordingly, the sale will not be set aside be- 
cause a sale of part of the property would 
bave been sufficient to raise the money, espe- 
cially if the property consists of a single lot of 
gi'ound, and thei'6 are subsequent incumbrancers 
who agree that the whole shall be sold. 

3. The trustee, in such case, cannot sell a 
part only, without the consent of all parties con- 
cerned. 

4. A sale made by an agent of the trustee, 
according to the terms and conditions, and at 
the time and place prescribed, is a sale by the 
trustee; tiiere being no law requiring him to 
be personally present at the auction, 

[Cited in Smith Y. Black, 115 U. S. 318, 6 
Sup- Ct. 55.] 

5. A complainant is not entitled, under the 
prayer for general relief, to a decree incon- 
sistent with his own statement in his bill. 

6. The relief granted must always be consist- 
ent with the allegations in the bill. 

7. If the complainant cannot support his bill 
upon the grounds which he has assumed, the 
bill must be dismissed. 

These causes were beard together, on the 
bills, answers, general replications, and evi- 
dence. 

R. S. Coxe and Mr. Jones, for Thomas J. 
Belt, contended, that the sale made under 
Belt's deed of trust was void, and ought to be 
set aside, because, (1) the trustee was not per- 
sonally present at the sale; (2) that the 
whole lot was sold, when the sale of a part 
only would have been sufficient to pay the 
debt due to Pickerell under the deed of trust; 
(3) that it was sold for §1,620, when the price 
limited by consent of the creditors was 
$1,800. In support of the first objection, Mr. 
Coxe cited the case of Heyer v. Deaves, 2 
Johns. Ch. 154, and in support of the second 
he cited the case of Delabigarre v. Bush, 2 
Johns. 490. 

0. Cose was of counsel for the other par- 
ties. 

^ [Reported by Hon. William Cranch, Chief 
Judge.] 



Before CRANCH, Chief Judge, and MOR- 
SELL, Gu:euit Judge (THRUSTON, Circuit 
Judge, absent). 

CRANCH, Chief Judge. The bill of Owen 
Connolly states that he purchased lot No. 3, 
in square No. 403, in Washington, at a sale 
made by Raphael Semmes under a deed of 
trust from Thomas J. Belt to the said Raph- 
ael Semmes, to secure a debt due to John 
Pickerell, from whom Belt had pm'chased the 
lot That by the deed of trust, it was the 
duty of the trustee, in a certain event, "to 
sell the premises at public auction, after 
giving twenty days notice, at such time and 
place, and upon such terms and conditions as 
the said trustee shall deem most for the inter- 
est of all parties concerned in said sale. 
That he sold accordingly with the assent of 
Belt, who promised to deliver up possession 
of the premises to the plaintiff on the 1st of 
Februai-y thereafter, on the faith of which 
the plaintifE paid the purchase-money, 
?1,620; but Belt refused to deliver up the 
possession; whereupon the plaintiff brought 
his action at law for damages for not deliver- 
ing possession according to his promise; and 
also an ejectment, in the name of Raphael 
Semmes, the trustee, to recover the posses- 
sion. That there will be a surplus of pur- 
chase-money in the hands of the trustee, aft- 
er paying all liens and expenses, of from 
$360 to ^400, payable to Belt *The bill sug- 
gests his insolvency, and prays for an injunc- 
tion to stay that surplus in the hands of the 
trustee, to satisfy the damages and costs 
which the plaintifE may recover in his action 
at law, and for general relief. 

The main object of this bill, and the relief 
prayed, is to stay the surplus in the hands of 
the trustee, to meet those damages and coste; 
and I do not see that any other relief can be 
granted upon the bill; and even that relief 
depends upon the insolvency of Belt; for 
upon no other ground can the court be justi- 
fied in detaining it from him. The answer 
of Belt positively denies his insolvency; and 
this answer, being responsive to the allega- 
tion of the bin, must be taken to be true, and 
thus takes away all gi'ound of relief. Doctor 
Dawes, indeed, says in his deposition, that he 
believes that the pecuniary circumstances of 
Belt were bad at the time of the suie. He 
had two small judgments against him, which 
were unpaid. But this evidence is not suffi- 
cient to rebut the positive denial in the an- 
swer. The answer, it is true, denies the 
validity of the sale, because made for less 
than the price limited by the verbal agree- 
ment at the time of sale. But this is unim- 
portant, as the plaintiff does not seek to have 
his purchase confirmed. His complaint is, 
that Belt will not surrender the possession; 
but for this he has sought his remedy in 
another forum, in a court of law, and there- 
fore cannot now ask it in equity. If the 
plaintiff recovers judgment for his damages 
and costs at law, the law is competent to en- 
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force it. The only equity in tlie bill, is the 
supposed insolvency of Belt, and that is de- 
nied in the answer, and not supported hy 
sufficient evidence. I thinlr, therefore, that 
this bill of Connolly against Belt and Sem- 
mes should be dismissed. 

The cross-bill of Belt v. Pickerell, Semmes, 
and Connolly, seeks to avoid the sale to Con- 
nolly: 

1. Because the conditions of said deed of 
trust were not cqmplied with, "inasmuch as 
the property was not offered for sale at such 
time and place, and upon such terms and 
conditions, as the trustee thought most ad- 
vantageous to all parties concerned." This 
averment is directly and positively denied by 
the answer of the trustee, and this denial be- 
ing responsive to the allegation in the bill, is 
evidence. 

2. Because the whole lot was rfold, when a 
part would have satisfied this incumbrance 
of Pickerell's; and although he was request- 
ed to offer the corner division of the lot for 
sale to satisfy his lien. The fact that a prop- 
osition was made by the friends of Mr. Belt 
to Mr. Pickerell, to sell only a part of the 
lot, seems to be supported; and also that a 
sale of that part of the lot would have pro- 
duced money enough to satisfy the claim of 
Mr. Pickerell; but it is evident that the sub- 
sequent incumbrancers would have proceed- 
ed against the residue of the lot, at an in- 
creased expense; and it is very doubtful 
whether it would have produced as good a 
price, thus divided, as if sold enth:e. There 
was no obligation upon the trustee thus to 
divide it; nor had he authority so to do, 
without the consent of all who were inter- 
ested in the property, including the subse- 
quent incumbrancers. His duty, under the 
deed of trust, was to sell "the premises," not 
a part of the premises. 

The case of Delabigarre v. Bush, 2 Johns. 
490, was upon a common mortgage, and one 
of the questions was, whether the court, in 
the exercise of its equitable jurisdiction, up- 
on the foreclosure of the mortgage, should 
order the whole of the mortgaged premises 
to be sold, or only so much as should satisfy 
the mortgage debt. The premises consisted 
of two farms, the property of the mortgagor, 
and sundry city lots, the property of his wife. 
The comi: decided that it was not "a matter 
of course to order a sale of all the mortgaged 
premises." "That there can, perhaps, be no 
general rule upon the subject; each case 
must depend upon its own circumstances." 
Considering that a sale of the whole of the 
mortgaged premises might materially injure 
the wife of the mortgagor, by converting her 
real estate into personal, whereby, if not 
necessary to pay the debt, it would become 
the absolute property of her husband, the 
court of errors reversed the decree for the 
sale of the whole, and ordered the husband's 
property to be first sold; and if that should 
not be sufficient, then so much of the wife's 
as should be necessary. 



The present case is not that of a common 
mortgage, but a deed of trust, where the 
trustee is bound to pursue his powers strict- 
ly; and although a court of equity would 
probably sanction a sale of part only, yet the 
deed of trust itself authorizes and requires 
the trustee to sell "the premises;" and where 
there was a contest between the cestuis que 
trust whether he should sell the whole, or a 
part only, his safest course, perhaps, was to 
sell the whole, especially as it consisted of a 
single lot. His refusal to yield to the wishes 
of the debtor in that respect, contrary to 
those of the creditor and subsequent incum- 
brancers, cannot make the sale void as 
against the purchaser, who had nothing do 
do with that question, and who was encour- 
aged to bid, by the debtor himself. 

3. The third ground for avoiding the sale, 
as urged by Mr. Belt, in his cross-bm, is, 
that it was agreed on the day of sale, that 
the property should not be sold under $1,800, 
but it was knocked off to Connolly at §1,620. 
But this allegation is not sustained by the 
evidence, and the objection therefore fails. 

Another objection was made in the argu- 
ment, but not suggested in the bill, namely, 
that the sale was void because the trustee, 
Llr. Semmes, was not personally present. 
This objection was not made at the sale. In 
support of it, the case of Heyer v. Deaves, 2 
Johns. -Ch. 154, was cited. That was a sale 
of mortgaged premises, made xmder a decree 
of the court of chancery of New York, in the 
absence of a master, who, being sick, did not 
attend, but deputed a competent agent, who 
attended and sold the land. The statute of 
that state requires "that all sales of mort- 
gaged premises, under a decree, shall be 
made by a master." The chancellor says: 
•■The statute intended that such sales should 
be under the immediate direction of a known 
and responsible public officer. An under, or 
deputy-master, is not an officer known in 
law." Neither that statute nor that case is 
applicable to the present case, which is a 
sale under a common deed of trust. The 
time, place, terms, and conditions, were such 
as were deemed by the trustee most for the 
interest of all the parties concerned in the 
said sale, as appears by the answer of the 
trustee; and a sale made by an agent of the 
trustee, according to the terms and conditions, 
and at the time and place prescribed, is a 
sale by the trustee, there being no law requir- 
ing him to be personally present at the auc- 
tion. No objection having been made by 
Mr. Belt, or his friends, on account of the ab- 
sence of Mr. Semmes, the trustee, who was 
represented by Mr. C. Coxe, as his agent, at 
the sale, and their suffering the sale to go on, 
is, I think, a waiver of the objection; it 
would have been otherwise valid. But the 
objection, in itself, is of no avail. If the sale 
was valid, it is not important in this suit to 
inquire how the trustee has applied the pur- 
chase-money. The bin seeks to avoid the 
j sale altogether, and does not ask for a decree 



CONNOR (Case No. 3,118) 



[6 Fed. Gas. page 312] 



for the surplus money in the bands of the 
trustee; and the plaintiff is not entitled to 
such a decree under the prayer for general 
relief; for it would be inconsistent with 
his own statement of his case. The relief 
granted must alwas's be consistent with the 
allegations of the bill. If the sale was void, 
as the plaintiff contends, he is not entitled to 
any part of the proceeds of the sale; and if 
he cannot support his bill upon the grounds 
which he has assumed, it must be dismissed. 
Upon the whole, I think both bills must be 
dismissed. 



CONNOLLY (GRISWOLD v.). See Case No. 
5,833. 



Case K"o. 3,118. 

In re CONNOR et al. 

[1 Lowell, 532.]^ 

District Court, D. Massachusetts. Jan., 1871. 

Mortgage bt Baxkuupt — Pkoop op Debt bt 
Prefekked Creditok— Abaxdoxment of Secu- 
rity. 

1. A mortgage given by a trader under cir- 
cumstances which make it a preference, will 
not be made valid by the existence of a general 
oral understanding, entered into when the debt 
was contracted, to give security when required. 

2. If a- preferred creditor abandons his se- 
curity, and is admitted to prove his debt under 
section 23 [of the bankrupt act of 1867 (14 
Stat. 528)], the preference is condoned and can- 
not be set up in bar of the bankrupt's discharge. 

In bankruptcy. The facts in this case were 
that the banlirupts, retail dealers in trim- 
mings, &c., borrowed several sums of money 
of one Sanborn, in June, July, October, and 
November, 1869, and gave their notes payable 
on demand, with an oral agreement that they 
would give a mortgage of their stock, if re- 
quested. On the 21st of December, Sanborn 
became alarmed by what he heard of the fail- 
m:e of other persons in the same ti'ade with 
the bankrupts, and demanded his money, and 
not being able to obtain it, insisted on the 
mortgage, which was given. About a month 
afterwards, the defendants filed their petition 
in bankruptcy. The stock came into the pos- 
session of the assignee, who applied to the 
com-t for leave to sell it, and hold the pro- 
ceeds until the validity of the mortgage 
should be ascertained; and to this the mort- 
gagee assented. Sanborn was afterwards 
applied to by Connor to give up his security 
and come in as a creditor, on the gi'ound that 
it would help him with his creditors, and this 
he did on receiving a promise of indemnity 
from Connor's father. A majority in value 
of the creditors, including Sanbom, assented 
to the discharge, whicn was opposed by a 
dissenting creditor on the ground of a fraud- 
ulent preference having been given to San- 
born by the mortgage. 

* PReported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 



T. F. Nutter and J. O. Teele, for creditor, 
cited Blodgett v. Hildreth, 11 Cush. 311. 

Asa Wellington, for bankrupts. This was 
no preference, (1) because not voluntary, and 
(2) because given in pursuance of a vaUd 
promise. 

LO^VELL, District Judge. It has not been 
contended that the defendants were not in- 
solvent on the t^venty-fil•st of December, and 
under such circumstances a mortgage of the 
whole stock to secure a pre-existing debt is 
prima facie a preference. By our law it is no 
sufficient answer that an oral agreement to 
give security at some indefinite futm-e period, 
if demanded, was made at the time the debt 
was contracted. Such an agreement, resting 
only in oral contract, without possession of 
the property or any such circumstances as 
would create a legal or eauitable lien, 
cannot be enforced against the assignees 
after bankruptcy, nor make a conveyance 
before bankruptcy but after insolvency le- 
gal, which would otherwise be a preference. 
I have always held that it would be too 
dangerous to pei'mit such a contract to be 
carried into effect after the debtor had 
become insolvent, and feared that he 
might be obliged to fail. Such a promise 
really amounts to little more than an agree- 
ment to give a preference if occasion should 
arise for it. In chai-ging the jury 1 have al- 
ways guarded my ruling on this point by the 
qualification that if it was fairly and really 
one ti-ansaction, the creditor should not be in- 
jm-ed by the insolvency of the debtor, occur- • 
ring or ascertained after the creditor's part of 
the conti'act had been carried out by advan- 
cing the money. Nor does the pressure of 
the creditor relieve the transaction of the 
character of a preference. Both these points 
have been repeatedly ruled by me; and they 
were so adjudged under the last bankrupt 
act In the case of Charles Maynard, in 
banki-uptcy in this com*t in September, 1842, 
Mr. Justice Story, in answer to certain ques- 
tions duly certified under the bankrupt act 
of 1841, decided that it was wholly imma- 
terial whether the mortgage was voluntary 
and spontaneous on the part of the mort- 
gagor, or was given upon the request or de- 
mand of the mortgagee, or upon a verbal 
promise made in general terms, when the 
debt was contracted, to give secm-ity upon 
request, if at the time of giving the mort- 
gage the mortgagor knew that he was insol- 
vent and could not continue his business, 
and intended to give the mortgagee a prior- 
ity over the other creditors. See Arnold v. 
Maynard [Case No. 561]. 

But oxir law permits a creditor who has re- 
ceived a preference, to surrender the proper- 
ty or money to the assignee, without suit, 
and to prove his debt, share in the dividend, 
and exercise all the rights of a general cred- 
itor. Section 23. This mortgagee adopted 
that course. It may be said that the as- 
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signees were put to the trouble of petitioning 
the court But It is evident that the assignees 
themselves did not regard this as any fault 
or obstruction on the part of the mortgagee, 
for he has proved his debt without objection. 
In this state of the case, does the law require 
me to refuse the debtor his discharge? Sec- 
tion 29 says that a bankrupt who has given 
a fraudulent preference, shall not receive the 
benefit of the act And in Massachusetts it 
was held in a case entirely analogous to this, 
that giving up the security would not avail 
the insolvent Blodgett v. Hildreth, 11 Gush. 
311. But the statute of that state in the sec- 
tion corresponding with section 23 of the 
bankrupt law, gave no right of repentance to 
the prefei-red creditor, but prohibited him 
from proving his debt in any event Our act 
appears to be intended to hold out an induce- 
ment to such repentance; and this case shows 
that the supposed interests of the debtor may 
be brought in aid of that purpose, for it was 
through his friends that the arrangement was 
brought about There is no evidence, indeed, 
tliat these objecting creditors were informed 
of the understanding which must have exist- 
ed in respect to the operation of this smxen- 
der, or that they are in any way estopped. 
The question is simply of the law in such a 
case. I am of opinion that section 29 ought 
to be construed with reference to section 23, 
and that where under the latter section a 
preference has been fully condoned, so far as 
the preferred creditor is concerned, an^ the 
general a*editors have been restored to the 
position they would have occupied if there 
had been no preference, the law does not in- 
tend the preference to be regarded as still 
subsisting against the bankrupt The general 
creditors are not technically estopped, be- 
cause they have no choice but to accept the 
surrender, but they have received a dividend 
out of this very property, in accordance with 
the policy of the law, which condones the 
fault of the preferred creditor, in considera- 
tion of his voluntary action, and I cannot 
think the law intended to give to him who 
is usually the active party to the technical 
fraud, and the only one benefited by it, all 
the advantages of the repentance, and with- 
hold them from the other party. There are 
a great many doubtful cases in which an in- 
tent to prefer can only be presumed or in- 
ferred, and that somewhat violently, and 
there are many others in which there is not 
only no moral fraud, but even a strong moral 
obligation to pay the particular debt The 
policy of the law appears to be to hold out a 
motive for the prompt settlement of all cases 
of this kind in favor of the general ci*editors, 
by forgiving mere preferences, when volun- 
tarily abandoned, even after bankruptcy. 
In this forgiveness, the bankrupt, as it seems 
to me, may share; and he may lawfully reply 
to these specifications, that there was ho 
preference such as section 29 contemplates, 
but only an attempted preference, abandoned 
before it was too late. A preference is the 



payment or security of a just debt, which 
becomes voidable only when bankruptcy in- 
tervenes within a few months. Now the le- 
gal effect of section 23 is to extend the time, 
and permit a voluntary rescission of the void- 
able agreement, or the refunding of the void- 
able paymenl^ even after the general rights 
of all parties are fixed by the filing of the pe- 
tition! Whether this rule would hold if it 
were proved that the parties intended to de- 
fraud the general creditors unless they were 
found out I do not decide. Discharge grant- 
ed. 
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Case No. 3,119. 

CONNOR V. SCOTT. 

[4 Dill. 242; ^ 3 Cent Law J. 305.] 

Circuit Court W. D. Arkansas. 1876. 

Removai, of Causes— Practice — Effect op Fil- 
ing Petition and Bond. 

1. To a bill filed in a state court to enforce a 
vendor's lien, the defendant set up a sale of 
the land in question to Mm, by the assignee in 
bankruptcy of one C, the maker of the notes 
constituting the lien, and filed his ijetition for 
the removal of the cause to the United States 
court: Beld, tliat this involves the construction 
of the bankrupt law, and is therefore properly 
removable; and it does not alter the case that 
there are other questions of law to be settled, 
which depend on general principles, and not on 
the laws of congress. 

2. The petition, under the act of 1875 [18 
Stat. 470], is not -required to be sworn to. 

3. The mere filing of the petition and bond 
removes the cause ipso facto, if the cause is 
removable and the petition and bond are filed 
in due time and are in due form. 

[Cited in Re Iowa & M. Const" Co., 10 Fed. 
405.] 

This is an action brought in the circuit 
court of the state of Arkansas, in Little 
River county, to enforce a vendor's lien up- 
on land in the possession of defendant 
Scott, arising upon two notes, amounting 
to upwards of $20,000, executed by James 
M. Carr to Benjamin F. Ryburn, for the pur- 
chase money of the tract of land sued for. 
George S. , Scott claims the land by virtue of 
a deed from John Wassell, assignee of James 
M. Carr in bankruptcy. On the 20 th day 
of July, 1875, the defendant Scott filed his 
petition in open court for the removal of 
the cause to the district court of the Unit- 
ed States for the western district of Arkan- 
sas, on the grounds that his defence to said 
action arises under the laws of the United 
States, and by and through the force of the 
bankrupt law. This petition, on motion of 
plaintiffs' attorneys, was stricken from the 
files of the circuit court, and, on the 21st day 

^ [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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of July, 1875, the defendant filed his amend- 
ed petition for removal to the federal court 
On the 20th day of July, 1875, a bond was 
filed by defendant Scott, as is required by 
the act of congress of the 3d day of March, 
1875. The plaintiffs, by their attorneys, filed 
a motion to strike out and remove from the 
files of the Little River circuit court this 
amended petition, for the following reasons: 
"Said pretended petition was not sworn to; 
that such pretended petition does not show 
sufficient grounds for such tj-ansfer; xhat the 
petition shows on its face that this is not a 
case falling within the act of congress; that 
said pretended petition is evasive, and doss 
not clearly state any reasons for removing 
this cause without the jurisdiction of this 
court" 

This motion was sustained, and the de- 
fendant Scott then obtained a transcript of 
the petition and answer filed in the above 
entitled cause, and filed the same in the 
district court for the western district of 
Arkansas, on the first day of the November 
term, 1875. Whereupon the plaintiffs, by 
their attorneys, appeared and filed their mo- 
tion to strike from the docket this cause, for 
the following reasons: "That this court has 
no jurisdiction herein. The pretended ti'ans- 
fer of said cause has not been made accord- 
ing to law. The ease was docketed herein 
without the order of any court; and the 
proceedings are irregular, informal, and 
without the authority of any law." 

PARKER, District Judge. . Two questions 
arise here. The first is, taking them in the 
order of these proceedings, did the defendant 
Scott comply with the requirements of the 
law of congress of the 3d day of March, 1875, 
in making his application for a removal of a 
cause from a state court to a federal court? 
And, second, does the court have jiu:isdic- 
tion of the cause after it gets here? 

On the first question, I am of the opinion 
that the petition for the removal of the cause 
is in the form required by the act of con- 
gress of March 3d, 1875; that, under said 
act it need not, in a case of this kind, be 
sworn to, and that the bond filed in the case 
is such a bond as is required by said act of 
congress. The petition and bond being such 
as are required by law, the mere filing of the 
petition and bond ipso facto removes the 
cause, and it is not necessary for the state 
court to act on the application. This view 
of the law, 1 think, is sustained in Osgood 
V. Chicago & V. R. Co. [Case No. 10,604]; 
First Nat. Bank of Manhattan v. King 
Wrought Iron Bridge Co. [Id. 4,803], decided 
by Mr. Justice Miller, and a decision of Mr. 
Circuit Judge McKernan, in the United 
States circuit court for the eastern district 
of Pennsylvania, all of which are reported in 
the Central Law Journal. The supreme 
court of Missouri, in the case of Herryf ord v. 
Aetna Ins. Co., 42 Mo. 151-153, say that 
"when a party makes an application for 



a removal of the cause in the manner re- 
quired by the act of congress, it is error in 
the state court to proceed further in the mat- 
ter, and any subsequent step is coram non 
judice." Mr. Circuit Judge Johnston, while 
sitting in the circuit court for the southern 
district of New York, in the case of Mer- 
chants' & Manuf'rs Nat Bank v. Wheeler 
[Case No. 9,439], held that the rule was well 
settled that the application, if sufficient by 
law, is effectual to remove the cause, how- 
ever it may be disposed of by the state court. 

I am of the opinion, on the first point in the 
case, that the defendant Scott complied with 
the law of congress in making his application 
for removal of the cause from a state to a 
federal court; and the state court when the 
petition and bond were filed, should have 
gone no further, but should have ordered the 
clerk to send a transcript of the case to the 
federal court, leaving to that tribunal the 
decision of the question as to whether it was 
such a case as, under the laws of the United 
States, was within the jurisdiction of the 
federal courts. 

The next question is, does this court have 
jurisdiction of this action? The field of ju- 
risdiction is a wide one, and one in which 
there are frequently to be found many diffi- 
culties in the way of a correct solution of 
the question. 

The question involves the relative powers 
of the two systems of courts, which are a 
part of our duplex system of government 
The source of jurisdiction in the federal 
courts is the second section of the third arti- 
cle of the constitution of the United States. 
Jurisdiction is given to the courts of the 
Union in two classes of cases. In the first, 
their jurisdiction depends on the character 
of the cause; in the second, the juris Jiction 
depends entirely on the character of the par- 
ties. 

The first class comprehends all eases in law 
and equity, arising under the constitution, 
the laws of the United States, and treaties 
made, or which shall be made, under their 
authority. This is the language of the con- 
stitution. It will be obsei*ved that the part 
of the second section of the act of congress 
of the 3d of March, 1875, which provides for 
the removal of a certain class of causes, de- 
pendent upon the subject matter of the same, 
is identical in meaning with the clause of the 
second section of the third article of the 
constitution, which gives jurisdiction to fed- 
eral courts over a certain class of cases, de- 
pendent upon their subject matter. Then, if 
this part of the constitution has received a 
construction, it may be used as a correct rule 
of interpretation, and applied to the second 
section of the removal act 

This section goes further than any act of 
removal heretofore passed has done. It goes 
as far as it can go and keep within the pur- 
view of the constitution. It provides that 
the courts created by the constitution of the 
United States shall have jurisdiction of any 
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case whidi, under that constitution, might 
be brought in the federal courts, although 
such case may regularly be commenced in 
the court of a state, provided either party to 
the suit desires to avail himself of the con- 
stitutional privilege of trying his case in the 
federal court. 

What is meant by a suit of a civil nature, 
at law or in equity, arising under the consti- 
tution or laws of the United States? A case 
is a suit in law or ectuity, instituted accord- 
ing to a regular course of judicial proceed- 
ings. If a case is a suit then a suit is a case, 
and the meaning of the second section of 
the third article of the constitution, and the 
second section of the removal act, is the 
same, and when such case or suit involves 
any question arising under the constitution, 
treaties, or laws of the United States, it is 
within the judicial power committed to the 
courts of the Union. Marshall's Speech, 5 
Wheat. [IS U. S.] Append, 16, 17; Osborn v. 
Bank of U. S., 9 Wheat [22 U. S.] 819; 1 
Tuck. Bl. Cbmm. 418-420; Madison's Vir- 
ginia Resolutions and Report, Jan., 1800, p. 
28; Marbmy v. Madison, 1 Cranch [5 U. S.] 
137, 173, 174; Owing v. Norwood, 5 Cranch 
[9 U. S.] 344; 2 EUiott's Debates, 418, 419; 
Martin v. Hunter, 1 Wheat. [14 U. S.] 304; 
Cohens v. Virginia, 6 Wheat. [19 U. S.] 264, 
378, 392; Story, Const. §§ 1647, 1656. A suit 
or case consists of the right of one party, 
as well as the other. Cohens v. Virginia, 
6 Wheat [19 U. S.] 379. 

Chief Justice Marshall, in the case of 
Cohens v. Virginia, 6 Wheat [19 U. S.] 379, 
said a case arises, under the constitution 
or laws of the United States, whenever its 
correct decision depends on the consti'uction 
of either, or when it involves any question 
arising under the constitution, treaties, or 
laws of the United States. 

If, therefore, it be true that the second 
section of the removal act is co-extensive 
with the judicial power of the federal gov- 
ernment, as to the class of cases therein 
specified, whenever a case is brought in a 
state court where the matter in dispute ex- 
ceeds five hundred dollars, exclusive of costs, 
the correct decision of which depends on the 
construction of either the constitution or 
a law of congress, or where it involves any 
question arising under the constitution, treat- 
ies, or laws of congress, the same can be re- 
moved to a federal court, provided the ma- 
chinery for the removal, as prescribed in 
the act of the 3d of March, 1875, is properly 
set in motion. 

It matters not that other questions may 
arise in the case, which depend on the gen- 
eral principles of the law, and not on the 
laws of congress. Chief Justice Marshall, in 
Osborn v. Bank of U. S., 9 Wheat [22 U. 
S.] 256, says: "If this were sufficient to with- 
draw a case from the jurisdiction of the 
federal coiurts, almost every case involving 
the construction of a law would be with- 
drawn, and a clause in the constitution re- 



lating to a subject of vital importance to 
the government, and expressed in the most 
comprehensive terms, would be consti'ued to 
mean almost nothing. There is scarcely any 
case every pai-t of which depends , on the 
constitution, laws, or treaties of the United 
States." Further on, in the same case, he 
says: "We think, then, that when a ques- 
tion to which the judicial power of the com-ts 
of the Union is extended by the constitution 
forms an ingredient in the original cause, 
it is in the power of congress to give the cir- 
cuit courts jurisdiction of that cause, al- 
though other questions of fact or of law may 
be involved in it" 

Does the correct decision of this case de- 
pend on the construction of a law of con- 
gress? Or does the case involve any ques- 
tion arising under a law of the United States? 

The plaintiffs state in their petition, among 
other things, that defendant Carr, in the year 
1868, upon his own application, was declared 
a bankrupt Ity the district court for 'the 
eastern district of Arkansas, and that the 
lands in controversy were set out in his 
schedule of assets filed by him as charged 
with the encumbrance of the two notes men- 
tioned in the petition; that said lands were, 
by the order of said court, sold by Wasseil, 
the assignee, to defendant Scott, subject to 
the lien of the two notes. The answer of 
said Scott admits the bankruptcy of Carr, 
the sale of the lands by the assignee men- 
tioned in the petition, and the purchase by 
himself of said lands at the sale, but denies 
that he purchased said lands subject to any 
lien arising out of two promissory notes held 
by Connor and Hawkins; that Carr obtained 
a full and complete discharge from aU his 
debts and liabilities; that said notes were 
not a lien upon said lands, and that they 
were not proven up against the estate of 
Carr. 

Suppose these notes were an equitable lien 
upon the land named, how are we to ascer- 
tain the effect of Oarr's bankruptcy upon 
this lien but by a construction of the bank- 
rupt law ? If it was a lien, should it be proved 
up as other claims? Or, could the holders 
of the notes stand aloof and enforce their 
lien at pleasure? We m\ist look to the bank- 
rupt law to determine this. Does not this 
involve a question arising under this law 
of congress? Or, suppose that the vendor's 
lien has been lost by the assignment of these 
notes— that they were scheduled as a part 
of the debts of Carr, and that their owners 
failed to prove them up against the estate of 
Carr— how are we to ascertain what effect 
this had as to these notes but by a reference 
to the bankrupt law? Or, suppose they were 
proved as debts against the estate without 
their having behind them a vendor's lien, 
and Carr received a complete discharge from 
all his liabilities, how can we tell how this 
would affect the rights of the holders of these 
notes, and the purchaser of this land, but 
by going to the bankrupt law? That law 
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points out plainly the status of legal and 
equitable liens against the property of a 
bankrupt How can we tell whether a se- 
cured creditor must prove his demand, but by 
a construction of the bankrupt law? How 
can we tell whether he can stand by and 
not prove his debt, but wait until bankruptcy 
proceedings are closed, and then enforce his 
lien in a state court, except by reference 
to the law of bankruptcy? Is a vendor's 
lien preserved in bankruptcy? How do we 
know whether it is or not? By simply con- 
struing the bankrupt law. Is it ever for- 
feited? If so, what will work a forfeiture? 
How do we know the answers to these ques- 
tions? By going to the bankrupt law. Does 
the assignee ever sell free from the lien, or 
does he always sell subject to the same? 
How are we to know, but by a construction of 
this law of "the United States? Can the 
holder of a lien enforce it after discharge? 
If so, how? Can any one answer without 
placing a construction on the bankrupt act? 

These are questions that come up in this 
case. Their correct decision depends on the 
construction of a law of congress. If they 
do come up in this case, then it is a suit 
which involves questions arising under a 
law of the United States and dependent for 
their settlement on a consti'uction of that 
law, and, therefore, within the judicial power 
confided to the courts of the Union. 

I cannot pass this case without making 
R, remark as to the delicate position in which 
a judge of the federal court is placed when 
called on to settle a question of jurisdiction 
arising between his own court and the court 
of a state, especially when that question 
has been passed on by the judge of that court. 
Yet, with due deference to the judge of the 
state court, and with high regard for his 
opinions, I adopt the language of Chief Jus- 
tice Marshall, in Cohens v. Virginia [supra], 
while speaking with reference to the jm-is- 
diction of the supreme court: "It is most 
true that this court will not take jurisdiction 
if it shoidd not, but it is equally true that 
it must take jmrisdiction if it should. The 
judiciary cannot, as the legislature may, 
avoid a measure because it approaches the 
confines of the constitution; we cannot pass 
it by because it is doubtful. With whatever 
doubts, with whatever difficulties a case may 
be attended, we must decide it if it be brought 
before us; we have no more right to decline 
the exercise of jurisdiction which is given, 
than to usurp that which is not given; the 
one or the other would be treason to the con^ 
stitution. Questions may occur which we 
would gladly avoid, but we cannot avoid 
them. AU we can do is to exercise our best 
judgment and conscientiously perform our 
duty." 

In doing this in this case, I find this court 
having jurisdiction; the motion to strike the 
case from the docket will, therefore, be over- 
ruled. 

Motion denied. 



Case Wo. 3,1S0. 

CONOYER V. DOHRSIAN et al. 

[6 Blatchf. 60; 3 Fish. Pat. Cas. 382.] ^ 

Circuit Court, S. D. New York, March 9, 
1868. 

Patents — "Machine fob Splitting Wood"— In- 
fringement. 

The first claim in the letters patent granted 
to Jacob A. Conover, May 13th, 1855, for a 
machine for splitting wood, namely, "a mova- 
ble bed or carriage, for carrying and advancing 
the blocks of wood, in combination with the 
reciprocating cutters operating at right angles 
with the surface of the bed or carriage, substan- 
tially as and for the purpose specified," is in- 
fringed by the use of a machine for splitting 
wood, which contains every feature of the pat- 
ented machine that is essential to the perform- 
ance of the same result in substantially the same 
way, although the reciprocating cutters in it do 
not operate at right angles with the surface of 
the bed or carriage. 

In equity. This was a final hearing, on 
pleadings and proofs, on a bill [by Jacob 
A. Conover against John H. Dohrman and 
John H. Peipho], founded on letters patent 
[No. 12,857], for a machine for splitting 
wood, issued to the plaintiff on the 13th 
of Llay, 1855. In the body of the specifica- 
tion, the machine was called a machine for 
splitting kindling wood, and this was the 
particular work for which it was fitted. 

Charles M. Keller and P. Van Antwerp, 
for plaintiff. 
Edwin W. Stoughton, for defendants. 

SHIPMAN, District Judge. The bill in 
this case charges, that the defendants have 
infringed the first and second claims of the 
patent The first claim is for "a movable 
bed or carriage, for carrying and advancing 
the blocks of wood, in combination with the 
reciprocating cutters operating at right an- 
gles with the surface of the bed or carriage, 
substantially as and for the purpose speci- 
fied." The second claim reads thus: "In 
combination ^ith the bed or carriage and 
reciprocating cutters, substantially as speci- 
fied, the employment of the clearing plate 
through which the cutters pass, substan- 
tially as and for the purpose specified." 
There is a third claim in the patent, but 
that is not in controversy here. 

The construction and operation of the 
machine described in the patent are sub- 
stantially as follows: A bed or carriage, 
composed of sections linked together in the 
form of an endless chain, is made to travel 
over a tackle and around drums or wheels 
placed at each end. Blocks of wood, of 
the required length of material for fuel, 
are placed upright on this bed. Over the 
bed, at the point where the block is to re- 
ceive the blow which splits it, is a cutter, 
made in the form of a cross, so that the 
block may be split into small sticks, instead 

^ [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and Samuel S. Fisher, Esq., and 
here compiled and reprinted by permission.] 



[G Fed. Cas. page 317] 



of slabs or boards, as would be the case if 
the cutter were composed of only one 
straight blade. The bed, with the block 
thereon, is put in motion by an intermit- 
tent feed, and the block is advanced under 
the cutter, at every throw of the feed mech- 
anism, a distance measured by the range 
at which the feed mechanism is set The 
cutter, • firmly fastened above to a stock, 
works up and down with a reciprocating 
motion as the block passes tmder it, split- 
ting the block as it descends, and then ris- 
ing from it, so that it may be carried by 
the bed a step forward, when the cutter 
descends and splits again. As the blades of 
the cutter rise, they are cleared of any 
pieces of wood that may be clinging to 
them, by a clearing plate fixed above, and 
into which the cutter plays freely, as it 
rises and falls, through apertures or notch- 
es in the plate. When the machine is in 
motion, the bed not only carries the blocks 
to the point where they are split by the 
cutter, but it also carries off the wood after 
it is split Of course this movable bed 
could not^ of itself, resist the blow of the 
cutter, as it is a mere series of sections 
linked together, and would yield downward 
at every blow, unless it were supported by 
a firm table underneath. Now, it will be 
seen, that the carrying bed moves horizon- 
tally, the block to be split stands vertical 
or upright, and the cutter, as it rises and 
falls, operates vertically, and at "right an- 
gles with the bed or carriage. When the 
cutter descends, the block is easily split, 
as the table over which the bed moves fur- 
nishes that resistance which a solid chop- 
ping block does to the common axe, as 
ordinarily used, in splitting short pieces of 
wood. 

In the alleged infringing machine there 
is also a combination of parts, consisting of 
a movable bed or carriage, on which the 
block to be split is placed, a cutter, and a 
clearing plate, but these parts are different- 
ly distributed, so far as location is con- 
cerned, from the same parts in the plain- 
tiff's combination. The carrying bed in the 
defendants' machine, as compared with that 
in the plaintiff's, moves across the machine 
instead of lengthwise, or, in other words, 
at right angles to the line of motion of the 
plaintiff's bed. This bed of the defendants' 
forms the bottom of a trough, the back 
side of this trough presenting an upright 
wall. The block is laid horizontally on Hiis 
bed, with the base or heel of the block 
against the upright wall, and the top or 
end which is to first receive the blow of the 
cutter forward. Of course, the cutter is not 
placed over the block, but forward of it, 
not in a vertical, but in a horizontal posi- 
tion, so as to move in a line with the grain 
of the wood. In other words, as the block 
to be split lies in a horizontal position, the 
blade that is to split it from end to end 
must have a horizontal motion. The block 
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being placed horizontally on the bed, the 
latter, by an intermittent feed motion, car- 
ries it into line with the cutter, and the lat- 
ter, by a reciprocating movement, enters the 
end of the block and splits it The upright 
wall or back side of the trough, being firm, 
furnishes a resistance which enables tlie 
cutter to cleave the block. 

Now, by a recurrence to the language of 
the first claim in the plaintiff's patent, it 
will at once be seen, that there is one fea- 
ture of the description which is not found 
in the defendants' machine— to wit, the op- 
eration of the cutters at right angles to the 
bed or carriage; and 1 am asked to so con- 
strue this feature of the description, as to 
hold the patentee to it as an essential ele- 
ment in his invention. It would follow, 
from such a construction, that, inasmuch 
as the defendants' cutters operate, not at» 
right angles to the carrying bed, but in 
the same horizontal plane with it, there is 
no infringement But, in my judgment, this 
feature of the operation of the plaintiff's 
machine, as it appears in his specification, 
is merely descriptive of that which is in- 
cidental rather than essential. The defend- 
ants have caused it to disappear by a trans- 
position, or different distribution, of the act- 
ive elements of the organized mechanism, 
while they have retained every feature of the 
plaintiff's machine which is essential to the 
performance of the same result in substan- 
tially the same way. Placing their block 
horizontally, they must give their cutter a 
horizontal line of motion; and, as the point 
of resistance, in order to be effective, must 
be in the same plane, they are obliged to 
shift it from under the carrying bed to the 
rear of it, and to give its face- a vertical in- 
stead of a horizontal position. In so doing, 
they have, in my judgment, introduced no 
essential element that is not found in the 
plaintiff's machine, nor have they omitted 
any. They have simply avoided embracing 
an incidental and unimportant feature, 
which is no more vital to the plaintiff's 
invention, than is the shadow cast by a 
body vital to the body itself. I hold, there- 
fore, that the change effected by the de- 
fendants in the mechanism is colorable and 
' not material, and does not relieve them from 
the charge of infringement As that part 
of the claim of the patent which describes 
the feature in question, relates to a nones- 
sential matter, I do not feel called upon to 
hold the plaintiff strictly -to it The shape 
of the defendants' knives is not like that of 
the plaintiff's; but the latter confines him- 
self to no particular form of cutting in- 
strument In his patent he describes one 
form as preferable, but the defendants' are 
plainly ecfuivalent 

I have examined the various patents put 
in evidence to antedate the plaintiff's in- 
vention, and compared them with it, but 
I do not find any which, in my judgment, 
embraces the same consti'uction and ar- 
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.•angement A perpetual injunction must, 
therefore, issue, with an order of refer- 
ence to a master to talce an account 

[NOTE. For other cases involving this pat- 
ent, see note to Conover v. Roach, Case No. 
3,125.] 
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CONOVER V. MASSACHUSETTS MUT. 
. LIFE INS. CO. 

[3 Dill 217:^ 4 Ins. Law J. 93; 1 Cent. Law 
J. 597; 4 Bigelow, Ins. Cas. 187.] 

Circuit Coui't, W. D. Slissouri. Nov. Term, 
1874. 

Life Insurasce — ^Wakbaktt— Representations. 

1. Where no specific and distinct reference 
was made in the policy to the written applica- 
tion, the statements in the latter, although it 
referred to the policy, and contained a warran- 
ty, were considered as representations, and not 
as warranties. The recent leading cases on this 
subject cited. 

2. Where the policy itself contains a condition 
that if the statements made by the applicant in 
the negotiations for the policy shall prove un- 
true, the policy shall be void, untruthful an- 
swers, to material questions relating to the 
health and habits of the assured, will defeat 
the right to recover thereon, though the mat- 
ters misrepresented did not cause or con- 
tribute to his death. 

[Cited in White v. Insurance Co., Case No. 
17,545.] 

3. The act of the Missouri legislature of 
March 23, 1874, commented on and held not to 
apply to the case in judgment. 

The defendant [John Conover], through 
an agency in Missoiu:!, issued a policy for 
§5,000 upon the life of Eli Barnum, the 
plaintiff's intestate, dated June 10, 1871, and 
which stated that "this policy is made and 
accepted upon the following conditions: In 
case the statements made by, or on behalf 
of, or with the knowledge of, the said as- 
sursd to the said company, as the basis of, 
or in the negotiations for, this contract, shaU 
be foimd in any respect untrue, this policy 
shall be nuU and void." 

The policy was issued upon an application 
therefor, .dated May 27, 1871, signed by the 
applicant, and containing thirty-two special 
questions to be answered, and which were 
answered by him. The 7th question was, 
"Does the party use alcoholic stimulants?" 
Answer.— "No," 8th.— "If so, state how 
often? In what quantities?" Answer.— 
"None." 9th.— *'Has the party at any former 
time used alcoholic stimulants?" Answer.— 
"No " 15th.— "Has the party ever had in- 
flammatory rheumatism?" Answer.- "No." 
17th.— "Has the parly now, or has he ever 
had, an habitual cough?" Answer. — "No." 
In the application or declaration ■^as the fol- 
lowing: "And I do hereby agi-ee that the 
answers given to the following questions, 

^ [Reported by Hon. John P. Dillon, Circuit 
Judge, and here reprinted by permission.] 



and the accompanying statement, and this 
declaration, shall be the basis and form 
pai't of the contract or policy between me 
and the company, and I wai'rant such an- 
swers and statements as true and correctiy 
stated, and agree that if the same be not 
so in all respects, the said policy shall be 
void, and all moneys which may have been 
paid on account thereof, and all dividend 
credits, shall be forfeited to said company." 

The last question was, "Is the party and 
the applicant aware that any untrue or 
fraudulent answers to the above queries 
* * * will vitiate the policy and forfeit all 
■payments thereon, and has he carefully read 
the questions and answers thereto?" To 
which he answered in writing, subscribed 
by himself, "Yes." 

The assured died within one year after the 
date of policy, and this is an action by his 
executor to recover the amount insmed by 
the policy. The company defends the action 
on several grounds, but it is only necessary 
to state those on which the judgment of the 
court rests. The company pleads that the 
statements in the application as to the 
health and habits of the assured are untrue 
in these several particulars; viz.: at the 
time of signing the application, and for 
years previously he had habitually used al- 
coholic stimulants; that he had had inflam- 
matory rheumatism, and for years labored 
under an habitual cough. He did not die of 
rheumatism or any pulmonary disease, nor, 
so far as appeared, in consequence of the 
use of alcoholic drinks. 

The action was tried by the court, a jvirj 
having been waived. Without recounting 
the evidence of the varions witnesses ad- 
duced by the parties, it is suflScient to state 
that the witnesses on both sides all con- 
curred in the statement that the assined was 
habitually given to the use of alcoholic 
drinks; that he not unfrequentiy became in- 
toxicated, though he would often, for weeks 
at a time, not drink at aU. He was in the 
army, as a lieutenant of the fifty-seventh 
Illinois regiment, and it is clearly proved 
that he had a severe attack of inflammatory 
rheumatism in 1862, so severe that he had 
to leave his regiment and be taken to the 
hospital. It is also shown that he labored 
under an habitual cough while in the army. 
On the other hand, there is testimony to the 
effect, that at and about the time of his ef- 
fecting the insurance in question, his gen- 
eral health was good. 

After his death, and after this suit was 
brought and an answer was filed, the legis- 
lature of the state of Missouri passed an act, 
approved March 23, 1874, as follows: 

"Sec. 1. No misrepresentation made in ob' 
taining or securing a poMey of insurance on 
the life or lives of any person or persons 
shall be deemed material, or render the policy 
void, unless the matter misrepresented shall 
have actually contributed to the contingency 
or event on which the policy is to become due 
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aud payable; and whether it so contributed 
in any case, shall be a question for the jury. 
"Sec. 2. In suits brought upon life policies 
heretofore or hereafter issued, no defense 
based upon misrepresentation in obtaining 
or securing the same, shall be valid, unless 
the defendant shall, at or before the trial, 
deposit In court for the benefit of the plain- 
tiffs, the premiums hereafter received on 
such policies, with sis per cent interest per 
annum from date of receipt" 

Henry Flanagan, John Oonover, and W. 
S. Everett, for plaintife. 
H. K. White, for defendant 

DILLON, Circuit Judge. Much of the dis- 
cussion at the bar was dh-ected to the point 
whether the statements in the application 
concerning the health and habits of the as- 
sm-ed were, under the language of the pol- 
icy in connection with the language of the 
application, to be considered as warranties 
as maintained by the defendant, or repre- 
sentations as maintained by the plaintiff 
It was not seriously denied by coimsel that 
these statements were not true in point of 
fact, and hence if they are warranties, it is 
plain the plaintiff has no case. The plain- 
tiff's position was that the statements were 
not pai't of the policy by insertion therein, 
or by distinct and specific reference in the 
policy itself to the application as part of the 
policy, and hence these statements in the 
application could, at most, only be represen- 
tations; and being such, it was further claim- 
ed by the plaintiff that their untruthfulness, 
although relating to matters material to the 
company, on preliminary inquiries, were, in 
fact, as the event showed, immaterial, since 
the death was not caused by the diseases or 
habits to which the untruthful answers re- 
lated. 

Inasmuch as the policy itself does not dis- 
tinctiy identify and refer to the written ap- 
plication and make it part of the policy, I 
am inclined, in view of the established and 
reasonable rule, that warranties are not to 
be created or extended by constiniction, and 
the doctrine of the later and best considered 
cases, to hold, that the statements in the ap- 
plication are representations and not war- 
ranties. Campbell v. New England Ins. Co. 
(1867) 98 Mass. 381; followed in Price v. 
Phoenix Ins. Go. (1871) 17 Minn. 497 [Gil. 
473]; May, Ins. §§ 164, 165. 

As this is the view most favorable to the 
plaintiff, the ease will be decided on the as- 
sumption that it is correct 

It will be seen by reference to the state- 
ment of the case, that the policy itself con- 
tains a condition that if any "statement made 
by the assxured to the company, as the basis 
of, or in negotiation for, this conti'act shaU. 
be found in any respect imtrue, this policy 
shall be null and void;" and in the applica- 
tion the statements therein contained, "shall," 
it is declared, "be the basis and form part of 



the contract or policy" to be entered into be- 
tween the parties. In the application the ap- 
plicant declared that he had carefully read 
the questions and his answers to them, and 
that he was aware that if any of the an- 
swers were untinie or, fraudulent, it would 
vitiate the policy. 

The representations upon which the com- 
pany grounds its defense, relating as they do 
to the habits of the assured, in respect to the 
use of alcoholic stimulants, then and pre- 
viously, and to whether he had ever been 
afflicted with inflammatory rheumatism 
(which it is well known often leads to fatal 
diseases of the heart), or had ever had an 
habitual cough (knoT^n to precede or indicate 
pulmonary diseases), were material, to en- 
able the company or medical adviser to form 
an accurate opinion as to the risk which the 
insurer was asked to assiune. Now the pol- 
icy itself contains the express provision, that 
if the statements of the assured, in the 
negotiations for the policy, shall be found un- 
ti-ue, the policy shall be void. This is the 
contract the parties made, and it is binding 
upon them; and if the representation shall 
be found imtrue, the policy shall be void. 
This is the contract the parties made, and it 
is binding upon them; and the case is gov- 
erned by and falls precisely within Andei-son 
V. Fitzgerald (1853) 4 H. L. Cas. 484, in 
which eleven of the judges of England at- 
tended the summons of the house of lords, 
and where the imanimous Judgment was, in 
a case like the present, that it was erroneous 
to leave it to the jury to say whether cer- 
tain answers were material as well as false^ 
and if not material to direct them that the 
plaintiff was entitied to recover. It was ex- 
pressly decided that by tbe contract of the 
parties, the truth of the representations and 
not their materiality were alone in question, 
and if xmtinie, the insurer was not liable. 
That decision was followed in Cazenove v. 
British Assur. Co. (1859) 95 B. C. L. 437, and 
by the leading case of Campbell v. New Eng- 
land Ins. Co., 98 Mass. 381, 403, and in the 
well considered judgment in Price v. Phoenix 
Ins. Co., 17 Minn. 497 [GO. 473]. 

These cases hold that where the insiu:er 
puts specific questions touching the risk, 
under conditions like those here agreed upon, 
the inquiries are conclusively made material 
and that false answers avoid the policy. It 
is not necessary in the case at the bar to go 
to the extent of affirming that all possible 
questions and answers are material, or may 
be made so, for here it is manifest that the 
questions, upon the answers to which the de- 
fense is based, pertaining to the habits of the 
applicant, in a matter material to health and 
to diseases he had had or was liable to have, 
were reasonable, and correct answers to 
which were essential, that the risk to be as- 
sumed by the company might be understood. 
In Anderson v. Fitzgerald, supra. Lord Chan- 
cellor Cranworth observed, that "whether 
certain statements are or are not material, 
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where parties are entering into a contract of 
life assin:ance, is a matter upon "wliicli there 
must be a divided opinion Notliing, there- 
fore, can be more reasonable than tlaat the 
parties entering into that contract should de- 
termine for themselves what they think to 
be material, and if they choose to do so, and 
to stipulate that uulei's the assm-ed shall an- 
swer a certain question accurately, the 
policy or contract -which they are entering 
into shall be void, it is perfectly open for 
them to do so, and his false answer wUl then 
avoid the policy. Now it appears to me, my 
lords, that this is precisely what has been 
done here. The question for the jury to de- 
cide was simply whether it (the answer) was 
false or not. In that n.«UT0w compass the 
whole case lies." 

I cannot refrain from observing, that it 
may be questionable whether the practice of 
the companies is, after -all, so entirely rea- 
sonable, as it appeared to the lord chancellor. 
Life insurance has grown to such immense 
proportions as to have important public rela- 
tions. It is the method which has been large- 
ly adopted to make provision for wife and 
children, and for those dependent upon the 
life of the assured. The judgments of com-ts 
touching the validity of policies cannot be too 
carefully considered, so as not to work in- 
justice either to the insurer or the insured. 
Com-ts, by a too liberal extension of the doc- 
ti"ine of waiTanties, and by recognizing the 
validity for provisions of forfeiture of the 
rights of the assm*ed, and particularly in al- 
lowing the parties, by sweeping language, not 
fully understood or considered by the as- 
sm'ed, when the policy is effected, to make 
immaterial questions and answers material, 
have, in my judgment, inclined too much in 
favor of the companies, and hence the judi- 
cial tendency of late is to uphold, rather than 
overturn the contract, when substantial jus- 
tice requires it. 

In view of the fact, that the tables upon 
which the expectation of life is calculated, 
give the average mortality of persons as they 
run, while the companies select their risk, so 
that the actual mortality faUs below the as- 
sumed mortality, and in view of the practice 
of the companies to put a multitude of ques- 
tions to the applicant, and to make correct 
answers to aU of them material, I am in- 
clined to consider the legislation of Missouri 
as weU-timed and necessaiy to prevent the 
unfair practice of the companies in framing 
their policies, though it is perhaps too broad, 
if it prevents the companies from providing 
that wilful misrepresentation as to material 
facts will avoid the policy, although it may 
chance that the misrepresented matters did 
not actually contribute to the death of the as- 
sm-ed. But as the act does not apply to the 
case in hand, I forbear further remarks upon 
its policy or meaning. 

As the questions in this case were material, 
and the answers untruthful in material re- 
spects, and as the parties, in the policy it- 



self, agreed that this should vitiate the policy, 
the judgment must be for the defendant 
Judgment accordingly. 

[NOTE. Conover v. Phoenix Mut. Life Ins. 
Co., Case No. 3,143, is published in 3 Dill. 217, 
as a note to this ease.] 



Case "No. 3,1SS. 
CONOVER V. :mees. 

[H Blatchf. 197; 6 Fish. Pat. Cas. 506.] » 
Circuit Court, S. D. New York. June 16, 1873. 
Infringement op Patent— Accoust of Profits. 

In taking an account of profits, in a suit in 
equity for the infringement of a patent for ma- 
chinery, the gain or saving arising from the use 
of the infringing machinery cannot be applied 
to make up losses sustained by the defendant 
on other branches of his business. 

[Cited in "Webster Loom Co. v. Higgins, 43 
Fed. 676.] 

[See note at end of case.] 

[In equity. Hearing on exceptions to mas- 
ter's report. Suit brought [by Jacob A. Con- 
over against Henry Jilers] upon letters patent 
[No. 12,837] granted to Jacob A. Conover, 
May 15, 1855, for a "machine for splitting 
kindling-wood." The case is a continuation 
of the case of Conover v. Mers [Case No. 
3,123], where there is a full description of 
the patented machine [and in which case a 
provisional injunction was granted]. The 
devices are also described in the case "of 
Conover v. Dohrman [Id. 3,120]; Conover v. 
Roach [Id. 3,125]; and Conover v. Eapp [Id. 
3,124]. In the present case the master re~ 
ported no profits, and as the case was brought 
prior to the act of July 8, 1870 [16 Stat. 198], 
therefore the recoveiy was confined to profits 
only. Though the testimony showed that 
the use of complainant's machine made a 
saving of eighty cents per cord of wood over 
the process of splitting by hand, yet when 
taken in connection with the other sales of 
uncut wood and wood sawed but not split, 
by defendant, it was shown that upon the 
whole business defendant had made no 
profit] ' 

Peter Van Antwerp, for plaintiff. 
Frederick S. Stallkneeht and Elial P. Hall, 
for defendant 

WOODRUFF, Circuit Judge. The com- 
plainant, having obtained a decree estab- 
lishing his rights under a patent for a wood- 
splitting machine, and adjudging that those 
rights had been infringed by the defendant 
by using a machine without license or au- 
thority from the complainant, and that he 
recover the gains and profits made by the 
defendant by the use of such infringing 
machine, the usual refei-ence was made to a 
master, to ascertain the amount of such 

^ [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and Samuel S. Fisher, Esq., and 
here compiled and reprinted by permission.] 

- [From 6 Fisb. Pat Cas. 506 ] 
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gains and profits. The master, after, taking 
proofs, has reported that no gains or profits 
were made by the defendant. To this re- 
port the complainant has filed exceptions. 

The proofs showed that the defendant was 
a dealer in wood, from the 8th of March, 
1866, and thence onward, and that he kept 
a wood yard, making sales therefrom, of 
wood, in three forms: 1st, uncut wood, (i. e., 
in the condition in which it was pm'chased); 
2d, wood sawed by the defendant into short 
pieces, but not split; and, 3d, wood sawed, 
split, and tied into bundles. The proofs 
showed that aH the wood tied into bimdles 
was split by the machine. A distinguish- 
ing feature of the machine, embraced in the 
complainant's patent, appears to have been 
a device for the automatic feeding of the 
wood to the splitting instrument, by a mov- 
able platform or apron, moved by an endless 
chain; and it was conceded, on the argu- 
ment of the exceptions, that the complainant 
is not entitled to, or, at least, that he does 
not claim, any profits of splitting wood by 
the machine, where such chain was not used 
to feed the wood to the splitting instrument 
or knives. The balance of the evidence be- 
fore the mastei? is, that such chain was not 
used after the 24th of May, 1869. There is 
some reason to doubt whether it was used, 
save for one day only, down to so late a 
date. 

The testimony is quite distinct and uncon- 
tradicted, that there is an actual saving of 
eighty cents per cord iu the use of the 
machine for splitting, over the cost of split- 
ting by hand, or splitting by a hand machine 
—by which latter I understand the witnesses 
to mean a machine, to the knives of which 
the wood is fed by hand, i. e., without the 
use of the endless chain and apparatus for 
automatic feeding. The quantity of wood 
split on the machine, as well as the before- 
named period of its use, is not very precisely 
shown, but the proofs from the defendant's 
own books do show the amounts he paid for 
wood for his whole business, and he himself 
gives the average cost per cord. Two of his 
employees testified that one-eighth was split 
and made into bundles. So that, by these 
elements, if the defendant's books show the 
times of purchase, there are some data upon 
which to calculate, with reasonable precision, 
the quantity split in each year. Besides 
this, I do not perceive that the defendant 
would have auy just ground of complaint, 
if the proof in regard to the number of 
bundles made by each cord, and the nrunber 
of strings purchased by the defendant and 
used for tying the bundles each year, were 
taken as the test of quantity, with such 
allowance for waste as the proof may show 
to be usual. Clearly, here were, by the aid 
of both sources or means of estimate, ma- 
terials out of which a just conclusion could 
be reached, touching the number of cords of 
wood split by the defendant by the use of 
the infi'inging machine; and, that number 
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being found, the sum of eighty cents per cord 
would, on the proofs as they now stand, be 
the saving to the defendant by the use of 
the complainant's invention. 

The report of the master seems to have 
proceeded on the gi'ound, that, because the 
aggi'egate business done* by the defendant 
did not result in a profit, the complainant is 
entitled to recover nothing. If so, the mas- 
ter was in error. It is quite trufe, in eases 
in which gains and profits alone are to be 
awarded, that, whei'e the defendant has 
used the infringing machine so unsldlfully, 
or in a manner so luibusiness-like, that he 
has made .no profits,* the complainant can 
recover none; but, on the other hand, the 
defendant cannot prejudice the complainant 
by applying the gains arising from the use 
of an infringing machine, to make up losses 
on other branches of his business. Hei-e, 
the defendant was dealing in wood generally, 
selling wood unsawed, wood sawed, and 
wood sawed and split and tied in bundles. 
For the purposes of his general business, it 
cost him eighty cents per cord more to split 
his wood by hand, or by a hand machine, 
than it did by using the infringing machine. 
He actually saved to himself eighty cents 
per cord on all that he split "by that machine 
and made into bundles, and this without 
increasing his other expenses in any degi-ee. 
There would seem to be distinct and definite 
profit realized by the defendant by the vio- 
lation of the complainant's rights— profits as- 
certained and realized day by day, quite 
irrespective of the inquiry, what were the 
aggi-egate results of his whole business. If 
there were any general or other expenses, 
apportionable to this department of his busi- 
ness, the proofs do not show them. 

The proofs are not so cl<?ar as to the pre- 
cise time when the defendant ceased to use 
the endless chain, and, therefore, not so 
definite as to the quantity of wood split, as 
to make it safe for me to fix the amount of 
profits. Obviously, the proof shows that the 
use of the chain continued till suit brought, 
and to that time the complainant's right to 
recover seems clear. I deem it most prudent 
to set aside the report and refer the matter 
back to the master, to hear the parties fm-- 
ther on the proofs already taken, and such 
further proofs as either party may desiro 
to give. 

[NOTE. The master subsequently reported, 
and, among other things, found that by the 
use of the infringing machine "there was saved 
to the defendant 75 cents per cord in wood 
spUt by him and made into bundles." This 
report was confirmed, and a final decree entei-ed 
for complainant. Defendant then appealed to 
the supreme court, assigning as error that tlie 
report was erroneous, and not supported by the 
evidence. 

[This decree was aihrmed by the supreme 
court, IVfr. Justice Strong stating that the evi- 
dence fully supported the finding, within the 
rule laid down in Mowry v. "Whitney, 14 "Wall. 
(81 U. S.) 651; i. e. that the profits of the usa 
of an infringing machine are the worth of the 
advantage obtained by such use, and that the 
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fact that the machine used was old and de- 
fective, and that in fact no profits were realized 
from its use, but, on the contrary, a loss, was 
immaterial, as, conceding that defendant was a 
loser by the use of the machine, his loss, accord- 
ing to the testimony, was less, to the extent 
of 75 cents a cord, than it otherwise would have 
been. 

[It was suggested by the defendant on the ar- 
gument that, since the decree in the circuit 
court, the defendant had surrendered his patent, 
and obtained a reissue, and the court said that, 
assuming that fact to be true, it was neverthe- 
less immaterial, for the reason that a surrender 
of the patent after final judgment could have 
no effect upon a right which had previously 
passed into judi?ment. jVIers v. Conover, 23 
IT. S. (Lawy. Ed.) 1008; also note by Mr. Jus- 
tice Gray to Tilghman v. Proctor, 125 IT. S. 
144, 8 Sup. Ct. 894.] 
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Case "No. 3,123. 

CONO^nER V. MEES. 

13 Fish. Pat. Cas. 386: 1 Am. Law T. Rep. 
U. S. Cts. 42.}^ 

District Court, S. D. New York. April, 186S. 

Former Adjudication as to Ixfrixgemext — 
Injunction. 

1. Where an injunction had been granted in 
a former case against another defendant, and 
the defendant in the. case at bar did not deny 
by his own afiidavit, or that of any expert, that 
his machine was identical with that used by 
the defendant in the former case, or that it was 
an infringement of the plaintiff's patent, but 
his solk'itor made affidavit that he was advised 
by his client, and by experts, that there was no 
infringement, and asked time to show that the 
inaobine did not infringe the patent: Held, that 
for llie purposes of a provisional injunction, the 
machine of the defendant must be regarded as 
an infringement of the plaintiff's patent. 

2. Where the patent has been sustained by a 
full hearing, and the infringement is clear, and 
especially where the very form of the ma- 
chine used by the defendant has been passed up- 
on by the court on the question of infringement, 
the plaintiff is entitled to have his rights prompt- 
ly protected by injunction, although the defend- 
ant may be perfectly responsible, and be willing 
to give security for the payment of any decree 
that may be obtained against him. 

[Cited in Farmer v. Calvert Lith. Eng. & 
Mep. Pub. Co., Case No. 4,651.] 

In equity. This was a motion for a 
provisional injunction to restrain defendant 
[Henry Mers] from infringing letters patent 
[No. 12,857] granted to complainant [Jacob 
A Conovei*] May 15, 1855, and more par- 
ticularly referred to in the case of Oonover 
V. Dohrman [Case No. 3,120]. 

P. Van Antwerp, for complainant. 
G. R. Thompson, for defendant. 

BLATCHFORD, Disti'ict Judge. This is 
an application for a provisional injunction 
to 'restrain the defendant from infringing 
letters patent granted to the plaintiff May 
15, 1855, for a "machine for splitting kin- 
dling wood." The moving papers show that 
the machine in use by the defendant, in 

* [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission. 1 Am. Law T. 
Rep. IT. S. Cts. 42, contains only a partial re- 
port.] 



his kindling-wood factory in Avenue B. be- 
tween Fifteenth and Sixteenth streets, in the 
city of New York, is in all its essential and 
material features, identically the same as a 
machine which has been put under injunc- 
tion by this coxirt, on a final hearing in a suit 
brought by the plaintiff, on the same pat- 
ent, against Dohrman and Peipho. In that 
suit the plaintiff's patent was attacked for 
want of novelty, and was sustained, and 
the machine used by the defendants in that 
suit was found to be an infringement of it. 

The defendant does not deny, by his own 
atfidavit, or by that of any expert, that his 
machine is identical with that used by Dohr- 
man and Peipho, or that it is an infringe- 
ment of the plaintiff's patent. But the ap- 
plication is opposed on an affidavit made 
by the solicitor for the defendant, setting 
forth that the defendant says that his ma- 
chine is in many respects entirely dissimilar 
to the plaintiff's, and that the solicitor is 
unable, without much investigation, to show 
to the court the dissimilarities which he 
believed to exist between the two, Imt he 
is advised by experts, and belieyes, that in 
many respects the defendant's machine is 
different from that adjudicated upon in the 
case against Dohrman and Peipho, and he 
believes that if a reasonable time were 
gi-anted to him he would be able to show that 
the defendant's machine is not the machine 
adjudicated upon and declared to be an in- 
fringement of the plaintiff's patent in the for- 
mer action. On these statements the com-t is 
asked to allow the defendant time to show 
that his machine is unlike the one already 
adjudged to be an infringement of the pat- 
ent. No reason is given why the defendant 
does not himself swear to the dissimilarity 
of his machine, or why some competent ma- 
chinist does not do so, nor are any dissimi- 
larities pointed out. It must, therefore, for 
the pm-poses of this application, be regarded 
as established that the defendant's machine 
is an infringement of the plaintiff's patent 

An attempt is made, by affidavit, to show 
that a portion of the evidence on the part 
of the defendants in the former suit, was 
not before the judge who decided the cause, 
and that such evidence was material, and 
that if such evidence had been considered, 
the result in the ease would have been 
different. The evidence referred to is a pat- 
ent granted in England to Henry Oswald 
Weatherley, November 14, 1825, for "ma- 
chinery for cutting wood, and forming the 
same into bundles." But it appears by a 
certificate from the judge by whom the 
case was heard and decided, that the pat- 
ent was in evidence before him on the trial 
and decision of the case. It was put in 
to affect the validity of the plaintiff's pat- 
ent on the question of -novelty, and it is 
one of several patents which the court, in 
Its opinion, given in that case, referred to 
in these words: "I have examined the va- 
rious patents put in evidence to antedate 
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plaintiff's invention, and compared them 
with it, but I find none which in my judg- 
ment, embraces the same combinations and 
arrangements." In this connection an af- 
fidavit is put in, made by an expert, who 
was a witness on the part of the defendants 
in the former suit, to the effect that before 
he was examined as a witness in that case, 
he had ascertained, by an actual experi- 
ment, whiph was satisfaetoiy, that it was 
practicable to »feed wood to the splitting- 
knife by the means shown in the Weatlier- 
ley patent; that such experiment consisted in 
the temporary alteration of a machine built 
according to the plaintiff's patent, so that 
the carrying-apron would transfer the wood 
upon a fixed table, and would push it for- 
ward thereon in the same manner as in the 
Weatherley patent; that this experiment 
proved to the full satisfaction of the wit- 
ness that such mode of feeding forward, 
to wit: the pushing the wood along on a 
plate or table by the force transmitted from 
a quantity of wood behind it, which latter 
wood is carried on an apron, is practicable, 
and may be made to perform with com- 
plete success with ordinary mechanical skill, 
and without the aid of invention; that this 
experiment was not proved in the former 
case, the witness not having been asked 
the reason for his confidence in the practi- 
cability of the Weatherley mode of feeding; 
that he, the witness, believes that the omis- 
sion to fully prove the practicability of the 
Weatherley mode of feeding was a principal 
cause of the loss of the case by the defend- 
ants; and that since the hearing of that case 
several machines have been constructed and 
put in successful use in the city of New 
York, which feed the wood to the knife in 
precisely the manner shown in the Weather- 
ley patent, that is, by its being pushed for- 
ward to the knife upon a table by the pres- 
sure of the wood behind it 

I have examined the testimony given by 
this witness and the other witnesses in the 
fonner svdi, and also the Weatherley patent. 
The experts on both sides gave their views 
very fully as to the Weatherley patent. It 
is quite apparent that the Weatherley ma- 
chine was a different machine from that of 
the plaintiff's. The object of it was to 
split kindling wood, and it was patented 
in 1825, but it did not appear that any ma- 
chine had been practically used for the 
purpose xmtil the plaintiff's machine was pat- 
ented In 1855. The Weatherley machine has 
splitting-knives, and a bed to resist the 
splitting action of the knives, and a moving 
carriage to convey the blocks of wood, and 
a clearing plate. All these elements ai*e 
in the plaintiff's machine. But the combi- 
nation and arrangement of them in the two 
machines are altogether different, as is ap- 
parent from the evidence of the experts. 
In the plaintiff's machine the moving car- 
riage carries the .block of wood to the knives, 
and ceases moving during the splitting ac- 



tion, so as to permit that action, and then re- 
sumes its progress, and thus carries the block 
away after it is split. In the Weatherley 
machine the moving carriage merely carries 
the block to the edge of the fixed bed, to 
which it is transferred from the moving 
can*iage, and over the surface of which it 
is pushed by the forward motion of the 
block next behind it to the place where it 
it to be split As, therefore, the feeding 
and carrying arrangement in the Weather- 
ley machine is so widely different from the 
feeding and carrying arrangement in the 
complainant's machine, it is of no conse- 
quence to show, by experiment or other- 
wise, that it is practicable to feed and carry 
the wood in the manner shown in the 
Weatherley patent; and if, as the witness 
now swears, machines are in successful use 
which feed the wood to the knife in pre- 
cisely the manner shown in the Weather- 
ley patent, they may be freely used, if they 
do not embody any of the claims of the 
plaintiff's patent. 

It is urged that the defendant is perfectly 
responsible, and is willing to give securi^ 
for the payment of any decree that may be 
obtained against him on final hearing, and 
that a provisional injunction ought to be 
withheld. But where, as here, the patent 
has been sustained on full hearing, and the 
infringement is clear, and especially where 
the very form of machine used by the de- 
fendant has been passed upon by the com*t 
on the question of infringement the com- 
plainant is entitled to have his rights 
promptly protected by injunction. An in- 
junction must issue as prayed for. 

[NOTE. There was a decree for complainant 
and a reference to a master. On the coming' in 
of the report, exceptions were taken thereto, 
and it was referred back for additional proofs. 
Case No. 3,122. 

[The master again reported, and the report 
was confirmed, and a final decree entered for 
complainant. From tliis dea-ee, defendant ap- 
pealed to the supreme court, where the decree 
of the circuit court was affirmed. 

[For grounds of affirmation by the supreme 
court, see note to Case No. 3,122. 

[For other cases involving this patent, see 
note to Conover v. Eoach, Case No. 3,125.] 



Case Wo. 3,1S4. 

CONOYEB V. RAPP. 

[4 Fish. Pat Cas. 57.] ^ 

Circuit Court S. D. New York. Nov., 1859. 

Patents — Expert Testimony — Eqoivalests — 
Infringement— Measube op Damages. 

1. Opinions of experts are admitted contrary 
to the general rule which requires witnesses 
to testi^ only as to facts. 

2, It would probably be as well, if not better, 
that such opinions should be excluded from the 
consideration of the jury. 

* [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 
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3. A mechanical equivalent is. a device which 
performs substantially the same office with the 
thing described, in substantially the same way. 

4. The grant of a patent for an improvement 
does not give the patentee of the improvement 
a right to use any original machine. 

5. The actual damages are the profits which 
the defendant has made. 

[Cited in Johnson t. Onion, Case No. 7,401.] 

At law. This was an action on the case 
[by Jacob A. Conover against John H. Kapp], 
tried by Judge Ingersoll and a jury, to re- 
cover damages for the infringement of letters 
patent [No. 12,857] for an "improved ma- 
chine for splitting wood," granted to plain- 
tiff May 15, 1855, and more particularly re- 
ferred to in the report of the case of Conover 
V. Roach [Case No. 3,125]. 

P. Van Antwerp and C. M. Keller, for 
plaintiff. 

A. K. Hadley and L. S. Chatfield, for de- 
fendant. 

INGERSOI/L, District Judge, charged the 
jm*y as follows: 

There is no question as to the novelty of 
this invention, for the patent is prima facie 
evidence of its novelty; and, as there has 
been no evidence introduced, nor could any 
be introduced imder the pleadings, to prove 
the want of novelty, the patent must be 
deemed conclusive evidence that the thing 
granted, at the time of the grant, was new 
and useful, and that the plaintiff had the 
exclusive right to it. The first question, then, 
to be considered, is, what was the grant of 
right contained in the patent? That is a 
question of law and must be determined by 
the court, and whatever the court determines 
to be the grant of right, the jury will con- 
sider as the true grant of right 

The other question is a question of fact; 
namely, does the device or invention used 
by the defendant inteirffere with the grant 
of right given to the plaintiff? In other 
words, is the machine of the defendant iden- 
tical with the machine of the plaintiff? 

To determine what was the grant of right, 
we must look to the patent; and the patent- 
ee in specifying his particular machine has 
described how it is to operate, and how it 
is constructed, by what means the result 
which he wishes to bring about is produced. 
He describes that which he deems the best 
way to bring about this result, and having 
described his machine he goes on and states 
how and what he does not claim, and then 
he goes on and states what he does claim. 
He says, "I do not confine myself to the 
form of linife described and represented, as 
that can be changed at pleasure, although I 
prefer the form described; nor do I confine 
myself to the use of an endless bed, as a 
reciprocating bed or caniage will answer 
the pui'pose, but not as well. Nor do I con- 
fine myself to the making of the holding 
or clearing plate movable, or with an elastic 
pad on its rnider surface, as it will answer 



the purpose of a clearer without these fea- 
tures, which add to it the function of hold- 
ing down the block firmly during the opei'a- 
tion of splitting. It will be obvious to the 
mechanic that the several parts constituting 
the said machine may be varied in form or 
by the substitution of equivalents, and still 
possess the substantial mode of operation 
which I have invented." "What I claim as 
my invention and desire to secure by letters 
patent is the movable bed or carriage for 
carrying and advancing the blocks of wood 
in combination with the reciprocating cut- 
ters operating at right angles with the sur- 
face of the bed or carriage, substantially as 
and for the purpose specified. I also claim 
in combination with the bed or carriage and 
reciprocating cutter, substantially as speci- 
fied, the employment of the clearing plate 
through which the cutters pass, substantial- 
ly as and for the purpose specified." "And, 
finally, I claim providing the said dearing 
plate with an elastic pad, and imparting to 
it an up and down motion, substantially as 
specified, in combination with the bed or 
carriage and reciprocatiag cutter, as specified, 
by means of which the said plate, imder the 
combination specified, performs the double 
office of holding the blocks and clearing the 
cutters as specified." 

He does not claim the bed or the cutters 
separately. They were admitted to be old, 
the bed was old, the cutters were old, but 
the claim was for the combination of these 
two elements in the manner described and 
for the purpose specified. That was one 
grant of right; the other grant of right was 
for the combination of three elements, to 
wit: the bed and cutters, which composed 
the first grant of right, with the clearing 
plate combined together; so that this grant 
of right is the combination of the bed or 
carriage, or device, whatever you may call 
it, with the cutters and the clearing plate 
together; and if in this case the defendant, 
in his machine, has interfered with this grant 
of right made to the plaintiff in any one of 
these particulars, then it will be your duty 
to find a verdict for the plaintiff. It is not 
necessary that he should interefere with this 
grant of right in both particulars. It is not 
necessary to enable the plaintiff to recover 
that he should have a combination of the bed 
and cutters and clearing plate. If he has 
got his combination of the bed and cutters, 
it will be your duty to find a verdict for the 
plaintiff, although he may not have used 
the two combiuations. Now, gentlemen, hav- 
ing ascertained what the grant of right is, 
which is a question of law, and which you 
must take as the com-t lays it down to you, 
the neis± question is one of fact, and it is: 
Has the defendant interfered with this gi*ant 
of right, or with either of these grants of 
right, made to the plaintiff? In other words, 
has he used in the machine — used substan- 
tially, not in form— the two elements which 
were patented by the plaintiff in combina- 
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tion, to wit: the ted for carrying the wood 
or removing the wood, in combination with 
the cutters for splitting the wood, after be- 
ing so carried, or lias he interfered witli the 
plaintiff's right in the second particular, to 
wit: the combination of the bed for carrying 
the wood or removing the wood, witb cutters 
for splitting the wood, and the clearing plate 
to make the operation of the machine more 
effectual. 

It is very evident, gentlemen, that the de- 
fendant has used a machine by which the 
wood is removed from one point to another, 
and, after it has been removed, for splitting 
the wood by these knives there is a combina- 
tion in Ms machine of these two elements, 
to wit: that of removing the wood, whether 
it is in the carriage or not, and the splitting 
of it. Without the removing of the wood 
the machine would be ineffectual; without 
the knives to split it, both would be ineffec- 
tual; both of these are used; that appears 
from an inspection of the machine itself, 
and it is admitted, I bdieve, on all hands. 
Now, does this machine interfere, thus com- 
bined, with the combination which was gi'ant- 
ed to the plaintiff? It is daimed on the 
part of the defendant, that it is not this com- 
bination, for the reason that there is no car- 
riage used to carry the wood, and various 
witnesses, as experts, have been introduced 
before you to give their opinion whether one 
machine is identical with the other. 

The opinions of witnesses on a question of 
this kind are not to be admitted unless they 
are what are called experts. As a general 
rule, witnesses are confined in their testi- 
mony to the relation of facts, and the jury 
are to make up their opinions from those 
facts. But, gentlemen, in a case of this 
kind, the opinions of witnesses who are ex- 
perts are admitted, contrary to the general 
rule which requires witnesses to testify only 
as to facts. And I must say, gentlemen, so 
far as my experience extends that it would 
be as well, if not better, that the opinions 
of such witnesses should be excluded from 
the consideration of the jury. But, gentle- 
men, such testimony is admitted, and the 
jury must give such weight to it as they 
think it deserves. It is unsafe in many 
particulars to rely on the opinions of wit- 
nesses as to the identity of two machines, 
for the reason that they may not have a 
clear perception in what the identity consists; 
and, in that case, their opinions, whether 
they are identical or not identical, should 
have no weight with the jury. This is illus- 
trated very weU in the case now before you. 
If I understand correctly, this question was 
put to a witness: whether, in his judgment, 
having a machine composed of cei'tain me- 
chanical elements, each performing appro- 
priate functions and combined, whether in 
his judgment it would make a material 
change if you took out one of the elements 
thus combined, and substituted a mechanical 
equivalent for such element And I under- 



stood him to say that, in his opinion, the 
substitution would make it a different ma- 
chine. It is for you to determine whether he 
did say so or not. If he did, his opinion is 
not worth a rush, because he is mistaken in 
points of law as to what makes a machine 
identical or not. If his opinion is, that the 
substitution of a mechanical equivalent for 
one of the elements of a combination changes 
the machine, I say that in law he is mis- 
taken, for the law is, gentiemen, that the 
substitution of a mechanical equivalent would 
not change it, and therefore the opinion of 
a witness of this kind, if he is mistaken as 
to the law, should have no weight with you. 
But you will give those opinions such weight 
as they deserve, and come to the question of 
fact. Is this device which the defendant 
uses for moving the wood the carriage or bed 
described by this plairttiff, or is it a me- 
chanical equivalent therefor? If it is, it is 
the same as if he used it in form. Now, 
what is a mechanical equivalent, gentiemen? 
You hear witnesses talking about a mechan- 
ical equivalent, but they don't tell you what 
it is, and we are left in the dark to know 
what a mechanical equivalent is. A me- 
chanical equivalent is a device which 'per- 
forms substantially the same office with the 
thing described in substantially the same 
way, and if this device of moving in the de- 
fendant's machine performs the same office 
in the plaintiff's, in substantially the same 
way, it is an element in the combination of 
the plaintiff's machine; does it then perform 
the same office? What is the office of the 
plaintiff's device of this carriage or bed? 
The office, as is manifested, of this bed or 
cai'riage is to move the wood from one par- 
ticular point to another, where it can be 
acted upon by the knives, and it is very 
evident that the office of both devices in this 
machine is the same. It does remove the 
wood from one point to another, so that it 
can be operated upon by the knives. 

Does it remove it in substantially the same 
way? It is moved in both devices by the 
power acting upon the bed or carriage, and 
then actmg on the wood removes it. It is 
evident that they are both, in this respect, 
operated upon. But it is said that it is 
operated upon in substantially the same way. 
The plaintiff, as he has described it here, has 
this endless bed. In the defendant's there is 
no endless bed. In the plaintiff's the wood 
is not in itself moved over any bed. It re- 
mains stationaiy on the bed, and is carried 
along with the bed, not dragged along the 
bed. Now, gentiemen, I do not know that I 
can make this thing better xmderstood by 
you than by stating the following case: If, 
gentiemen, in winter, on a pond of water, a 
man stands upon a sleigh, having a pah: of 
skates upon his feet, and that sleigh (the 
bottom of it being two inches from the ice) 
should be moved across the ice by the power 
of horses, or any other power, it is admitted 
that that man would be carried, provided 
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this sleigh went from one end of the pond 
to the other, would he carried by a sleigh, 
that he would be removed in a carriage. In 
other words, carried by the force and power 
applied to the sleigh, and that would be a 
carriage. Now, supposing that there should 
be holes in the bottom of the sleigh, and he 
should drop his feet through, and let his 
feet slide. The question is, is he caiTied in 
the same way, in substantially tlie same 
way, that he is in the othei-. He is moved 
by the power that is applied to the carriage, 
whether his feet be upon the bottom of the 
sleigh or upon the ice; and the question for 
you to determine is, is the wood now carried 
in substantially the same way by the power 
of this bed, by the consequence of the force 
applied to it, in substantially the same way, 
whether it is done by the plaintifE's device or 
the other. 

The great object you will see in both de- 
vices is to move the wood— that is the whole 
object— from one point to the next to enable 
it to be operated upon by the knives; it is 
moved so as to be operated upon, and you 
are to detei'mine whether it is substantially 
in the same way, not in the same form, for 
forrds are nothing. If forms were essential, 
every patent that has been granted could be 
successfully contested. You are to determine 
whether the device of the defendant— no 
matter what you call these several elements 
—is substantially like the device of the plain- 
tiff. If it is, then it is your duty to find 
a verdict for the plaintiff. Allusion has been 
made to this patent of the defendant. The 
patent of the defendant is not to operate 
upon any rights granted to the plaintiff. On 
looking at the patent of the defendant, as 
I imderstand it, it is only for an improve- 
ment on wood-splitting machines; and wh^e 
there has been a patent granted for a wood- 
splitting machine, and a subsequent grant 
for an improvement on that wood-splitting 
machine, that grant for such an improve- 
ment does not give the patentee for the im- 
provement a rightto use any original machine. 
He must obtain that right from the ori^nal 
patentee before he can use his improvement. 

If you should find a verdict in favor of the 
plaintiff, the next question will be, what 
damages are you to give him? He is en- 
titled to such actual damages as he has 
sustained. The actual damages are the prof- 
its the defendant has made. That would 
depend on the extent of the use by the de- 
fendant, and you must judge of that in the 
best way you can from the evidence before 
you. Evidence has been given that this de- 
fendant used it, and the amount of wood 
that was split dm-ing each day, and the 
amount that can be split by hand. There 
has been no evidence given that this defend- 
ant had any right to use any other patent or 
any right to use any other mode of splitting 
wood, except by hand, and the plaintiff has 
calculated from that, what the actual dam- 
ages were. A plaintiff is not able, with the 



utmost accuracy, in cases of this kind, to 
give the exact amount of damages that he 
has sustained. It is not in his power. He 
does the best he can. If he is wrong in his 
calculation, the defendant can put him right. 
The defendant knows the profit he has made. 
Therefore, you must take this evidence as it 
is, and come to the best conclusion you can 
as to what are the actual damages. If you 
find in favor of the plaintiff, give a verdict 
for such actual damages as you think he has 
fairly sustained, judging from the evidence 
before you. 

The jury found a verdict for the plaiutifE. 

The defendant moved for a new trial be- 
fore Mr. Justice Nelson, who delivered the 
following opinion: 

NELSON, Circuit Justice. I do not see any 
error in the charge of the judge on the sub- 
mission of the case to the jm'y, and am of 
the opinion that the newly-discovered evi- 
dence does not warrant the granting of a new 
trial on that ground. 

[NOTE. For other cases involving this pat- 
ent, see note to Conover v. Roach, Case No. 
3,125.] 



Case M*o. 3,125. 

CONOVER V. ROACH et al. 
[4 Fisli. Pat. Cas. 12.] ^ 

Circuit Court, S. D. New York. Jan., 1857. 

Patents — "Machine for Splittikg Wood" — 
What mat be Patented — Invention — Combi- 
nation — Equivalents — Construction of Speci- 
fication — Expert Testimony. 

1. When a patentee patents a machine, he can 
not patent either a purpose or effect, but the 
mechanical means, devices, and organization 
which his machine embodies. When the means, 
devices, and organization are patented, the pat- 
entee is entitled to the exclusive use of this 
mechanical organization, device or means, for 
all the uses and purposes to which they can be 
applied, to every function, power, and capacity 
of his patented machine, without regard to 
the purposes to which he supposed originally 
it was most applicable, or to which he sup- 
posed it was solely applicable, if such were 
his original view. 

[Cited in McComb v. Brodie, • Case No. 8,- 
708.] 

2. When the patentee has limited his claim 
to the combination of parts, those parts, ex- 
cept in the combinations claimed, are conceded 
by the patentee to be old. 

3. A mere change of form in the elementary 
parts of a combination, or in the different parts 
of a machine, which is patented, does not 
change the chaiacter and principle of the ma- 
chine, provided the spirit, substance, and prin- 
citjle of the machine are retained, and the substi- 
tution of one well-known mechanical equivalent 
for another, is not such a change as will alter 
the character of the machine, or shield infrin- 
gers from the consequences of an infringement. 

4. It is a question of law, for the court to de- 
termine, what construction shall be placed upon 
the language contained in the specification. 

* [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 
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5. The claims of Conover's patent for "ma- 
chine for splitting wood," granted May 15, 
1855, are limited to the combinations specified, 
in -which a moving bed or platform, having 
those peculiar and distinguishing features and 
characteristics of the movable bed or carriage 
described in the specification, is to be found; 
and the patent can not be avoided by the prior 
use, or infringed by the subsequent use of any 
combination in which a movable bed or car- 
riage, having those peculiar and distinguishing 
features, or its equivalent, is not to be found. 

[Cited in Johnson v. Onion, Case No. 7,401; 
Eowell T. Lindsay, 6 Fed. 296.] 

6. It is not enough, in order to show that one 
mechanical device is the equivalent of another — 
that it accomplishes the same result, or that it 
produces the same effect, unless that effect is 
produced by substantially the same mode of 
operation. 

[Cited in Gottfried v. Phillip Best Brewing 
. Co., Case No. 5,633.] 

7. It is necessary, in order to authorize the 
jury to find that one device, or a series of de- 
vices, all operating to the same end, is or are 
mechanical equivalents for other devices, that 
they effect the same substantial purposes, by 
substantially the same mode of operation. 

8. It may be assumed in most patent cases, 
that neither party would call esperts on their 
side, unless they had supposed that their opin- 
ions in reference to the straining point of the 
case, would be directly opposed to the opinions 
which they suppose will be espressed by the ex- 
perts of the adversary. Their well-considered 
and deliberately-formed opinions are asked in 
advance, and if they are found to be adverse to 
the party who seeks such opinion, that ex- 
pert is not called on his part. 

9. An invention, in the sense of the patent 
law, means the finding out, the contriving, the 
creating of something which did not exist, and 
was not known before, and which can be made 
useful and advantageous in the pursuits of life, 
or which can add to the enjoyment of mankind. 

10. The thing patented must be new, and it 
must be useful, to an appreciable extent, al- 
though the measure of usefulness is not ma- 
terial. 

11. If a party finding a machine calculated 
and intended for the accomplishment of one 
purpose, discovers or conceives that it is able 
to accomplish another purpose, and that pur- 
pose can be accomplished by the organization 
which has before been produced, he can have 
no patent for the application of this old ma- 
chine to a new use. 

At law. This was an action on the case 
[by Jacob A. Conover against Peter R. Roach 
and others], tried before Judge Hall, and a 
jury, to recover damages for the infringe- 
ment of letters patent [No. 12,857], for an 
"improved machine for splitting wood," 
granted to plaintiff, May 15, 1855. The mode 
of operation of the machine was substan^ 
tially as follows: The blocks of wood were 
placed upright on an endless movable bed. 
A plate with an elastic pad held the block 
down to the bed during the descent and the 
rising of the knife. The knife had four 
blades forming a cross, working through a 
corresponding slot in the plate. As soon 
as the knife cut through the block and was 
again lifted above the block and plate, the 
plate was raised by the operation of a cam, 
and a forward motion of the bed took place 
to advance or feed the next block. The 
claims were as follows: "The movable bed 



or carriage for carrying and advancing the 
blocks of wood in combination with the re- 
ciprocating cutters, operating at right angles 
with the surface of the bed or carriage, sub- 
stantially as and for the purpose specified. 
Also, in combination with the bed or car- 
riage and reciprocating cutters, substantially 
as specified, the employment of the clearing- 
plate, through which the cutters pass, sub- 
stantially as and for the purpose specific!. 
Finally, providing the said clearing-plate 
with an elastic pad, and imparting to it an 
up and down motion, substantially as speci- 
fied, in its combination with the bed or car- 
riage and reciprocating cutter, as specified; 
by means of which the said plate, under the 
combination specified, performs the double 
oflSce of holding the blocks and clearing the 
cutters, as specified." 

P. . Van Antwerp and C. M. Keller, for 
plaintiff. 
George Gifford, for defendants. 

HALI/, District Judge, charged the jury 
as follows: The action is brought by the 
plaintiff for the purpose of recovering dam- 
ages for an alleged infringement of a patent 
granted under the authority of the laws of 
the United States; and altiiough, after the 
experience which you as jurors have had in 
this case, it may be considered somewhat 
unnecessary to refer you to the provisions of 
the law which authorize the granting of 
patents for inventions, I shall nevertheless 
deem it expedient to refer you to some of 
those provisions, with a view of guiding your 
action in the present case. 

You are aware, gentlemen, that for the 
purpose of promoting the progress of the us3- 
ful arts, congress had the power, under the 
constitution of the United States, to give for 
a limited time to inventors the exclusive 
right, or privilege, of using their inventions; 
and when that right is given in accordance 
with the law of congress, adopted for that 
purpose, that exclusive privilege becomes 
the property of the inventor, and any person 
who takes that property from him by an 
unauthorized use of the invention patented, 
becomes an infringer of his rights, and is 
liable in damages precisely as thoiigh he had 
been guilty of taking any other property be- 
longing to the patentee. The exclusive right 
to use is the property of the patentee, and 
whoever interferes with it must respond in 
damages whenever a case is brought for trial 
in a court of justice. But you will perceive, 
gentlemen, that it would be extremely unjust 
that a party should be prosecuted for the in- 
fringement of a patent unless he had some 
means within his reach of determining pre- 
cisely what he had the right to use, and pre- 
cisely what he was compelled to refrain from 
using. And it is for this reason, among 
others, that the law of congi-ess, which au- 
thorizes the issuing of letters patent for in- 
ventions, requires that the inventor, when 
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be applies for a patent, shall present, with 
his application, what is called a "specifica- 
tion," describing and defining the limits of 
his invention. The statute provides: "That 
before any inventor shall receive a patent for 
any such new invention or discovery, he 
shall deliver a written description of his in- 
vention or discovery, and of the manner and 
process of making, constructing, using or 
compounding the same, in such full, clear, 
and exact terms, avoiding unnecessary pro- 
lixity, as to enable any person skilled in the 
art or science to which it appertains, or with 
which it is most nearly connected, to make, 
construct, compound, and use the same; and 
in case of any machine, he shall fully explain 
the principle and the several modes in which 
he has contemplated the application of that 
principle or character by which it may be 
distinguished from other inventions; and 
shall particularly specify and point out the 
part, improvement, or combination which he 
claims as his own invention or discovery." 

This specification is required for the double 
purpose: first, as I have before told you, of 
enabling the public to understand precisely 
what has been secured to the patentee; and, 
in the next place, to enable the public, after 
the expiration of the patent, to put in suc- 
cessful practice the invention from the de- 
scription alone which has been furnished by 
the patentee. 

In this case, the plaintiff, upon the applica- 
tion at the patent office for the issuing of the 
patent upon which this suit is brought, pre- 
sented a specification describing and defining 
the limits and character of his invention, 
which specification, or a copy of it, is an- 
nexed to the letters patent, which are the 
foundation of this suit. I shall presently 
have occasion to state to you, gentlemen, the 
construction which I have felt it to be my 
duty to give to that specification in respect 
to the extent of the claims made by the 
patentee therein. But before proceeding to 
that portion of the case, it is, perhaps, prop- 
er that I should say to you, that before any 
patent can be issued, or, if issued, before it 
can be sustained in any comrt of justice, the 
party applying for that patent, or some per- 
son under whom he claims, must have In- 
vented some new and useful improvement in 
some machine, manitfacture, or art, or com- 
position of matter, and therefore it becomes 
necessary for us to understand, to some ex- 
tent, what constitutes an invention in the 
sense of the patent law. An invention in the 
sense of the patent law, as I understand 
it, means the finding out— the contriving, the 
creating (and I speak now in respect to a 
machine, or an improvement upon a machine) 
of something which did not exist, and was 
not known before, and which can be made 
useful and advantageous in the pxursuits of 
life, or which can add to the enjoyment of 
mankind. In other words, the thing pat- 
ented must be new, and it must be useful, 
to an appreciable extent, although the meas- 



mre of that usefulness is not material. Any 
degree of utility appreciable by a jury is suffi- 
cient, upon the question of utihty, to sustain 
a patent 

In connection with this question of inven- 
tion, it is proper to state to you, that the 
mere application of an existing machine, or 
organization to a new use, is not the subject 
matter of a patent. If a party finding a ma- 
chine calculated and intended for the accom- 
plishment of one pilrpose, discovers or con- 
ceives that it is able to accomplish another 
purpose, and that purpose can be accom- 
plished by the organization which has be- 
fore been produced, he can have no patent for 
the application of this old machine to a new 
use. In other words, the invention patented, 
when a patent is taken out for a machine, is 
the machine itself— the mechanical means 
and devices by which certain results in the 
operation of the machine can be obtained; 
and when the inventor has obtained a pat- 
ent for his invention, he is entitied to the ex- 
clusive use of it, if that invention is a ma- 
chine, for aU the uses and purposes to which 
that machine, without the exercise of any 
inventive power, can be usefully applied. In 
other words, when he patents a machine, he 
can not patent either a pm*pose or an effect, 
but the mechanical means, devices, and or- 
ganization which his machine embodies; and 
when these means, devices, and organization 
are patented, the patentee is entitied to the 
exclusive xise of this mechanical organiza- 
tion, device, or means, for aU the uses and 
purposes to which they can be appUed, to 
every function, power, and capacity of his 
patented machine, without regard to the pur- 
poses to which he supposed ori^ally it was 
most applicable, or to which he supposed it 
was solely applicable, if such were his orig- 
inal view. Nevertheless, gentiemen, a pat- 
ent may be granted for an improvement up- 
on an existing organization, that existing 
organization being capable of perform- 
ing certain functions, or producing certain 
results only, if that improvement, in 
addition, enables the machine to accomplish 
additional and different pmrposes. For in- 
stance, in the case of the machine patented 
by the plaintiff: suppose that originally this 
machine had been patented and intended, or 
had been patented, and when patented had 
been intended for some pm'pose similar to 
that of the cracker machine of Nevens, if 
you please, in the accompMshment of which 
purpose it was not at aU necessary or de- 
sirable, that these flanches or side ledges up- 
on the movable bed or carriage should be 
used, and thei'efore m that organization the 
bed had been a plain surface such as is ex- 
hibited in the moving bed in the case of the 
cracker machine; but this plaintiff ui this 
action desiring to use this machine for the 
accomplishment of the particular purpose to 
which he intended to apply the machine or 
organization, in which were contained the 
combinations mentioned in his patent, had 
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added this flancli or ledge to this machine, he 
could have obtained a patent for that 
improvement, upon the existing organiza- 
tion, and for that only, and the patent 
for that improvement, while it would 
have restrained the plaintiff, if he had 
patented the machine without these ledges, 
from using the ledges upon, the machine 
which he had patented, would never- 
theless have given no right to the patentee of 
the improvement to use the original machine, 
If the original machine had been patented as 
a distinct and entire organization. It may 
therefore happen very frecLuently in the prog- 
ress of invention, that the original inventors 
of a machine, calculated to accomplish a 
particular pm-pose, may bring an action 
against a person who has patented an im- 
provement upon that machine, for using the 
original machine, while the party who had 
patented the original machine may also be 
liable to an action for the use, not of what 
he has patented, but for the use of what has 
been patented to his adversary. Therefore, 
gentlemen, in this case, it does not follow 
from the fact (if the fact should be so) that 
the plaintiff in this action might be sued for 
a violation of a patent granted to Howard, 
that this plauitife, if he has made a new and 
useful combination, can not maintain an 
action even against the holders of the How- 
ard patent. Their rights are distinct and in- 
dependent, and are subject to be litigated 
and determined in suits brought each upon a 
distinct patent, having, so far as the question 
of infringement is concerned, no necessary 
and absolute dependence upon each other. I 
have said to you before, gentiemen, that it 
was necessary for an inventor, and necessary 
for this plaintiff, in presenting his application 
for a patent, to aimex to Lis application a 
description of his invention, and a statement 
of the claims which he makes, for the pur- 
pose of showing to the patent office and to 
the public, what he deshres to resti-ain the 
public from using in connection with his in- 
vention. In this case, the plaintiff, in the 
specification annexed to his patent, has de- 
scribed, as he properly might, substantially 
the machine represented by the model now 
before me, and which has been exhibited to 
the jury in the progress of the trial. He has 
described, as he properly might, the whole of 
his organization, but nevertheless when he 
comes to that part of the specification in 
which it becomes necessary for him to define 
and limit the precise extent of his claim, he 
has not daimed, as he could not properly 
claim, tlie whole of this machine as his en- 
tire invention. In other words, he has not 
claimed the peculiar form of this knife, which 
he could not have done, as you will per- 
ceive, because this peculiar form of laiife was 
found in the patent previously gi-anted to 
Howard. He has not claimed other portions 
of the machine, but having described the 
whole machine he then proceeds to define 
precisely the character and extent of his in- 
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vention. He says first: "I do not confine 
myseie to the form of knife described and 
represented, as that can be changed at pleas- 
ure." 

Or rather perhaps I should say, before 
reading any portion of this specification, 
that the plaintiff instead of claiming it as an 
entire organization— as wholly his own inven- 
tion, or claimhig any distinct, separate, and 
independent part of it as new, has limited 
his claim to the combination of parts, and as 
he has limited his claim to the combination 
of parts, for all the purposes of this action, 
these parts, except in the combinations 
claimed, are conceded by the patentee to be 
old. And he then says before describing the 
combination: "I do not confine myselE to 
the form of k nif e described and represented, 
as that can be changed at pleasm-e, although 
I prefer the form described, nor do I confine 
myself to the use of an endless bed, as a re- 
ciprocating bed or carriage will answer the 
pm'pose, but not so well." 

Now, you will perceive, that in this part of 
the specification, he says distinctiy, that he 
does not confine himself to the form of this 
knife— that knife constituting, as you will 
perceive, one of the elements, or elementai-y 
parts of the combination substantially 
claimed; nor does he confine himself to this 
endless bed. He says, and properly I think, 
that "a. reciprocating bed or caiTiage will 
answer the pm-pose, but not so well," for the 
reason, that if it is a reciprocating bed or 
carriage, when it has passed through the 
machine to the extent of its length, it must 
be brought back before it can be again load- 
ed, and again passed through the machine, 
and therefore time would be lost in this ret- 
rograde motion. He proceeds: "Kor do 1 
confine myself to the making of the holding 
or clearing plate movable, or with an elastic 
pad on its tmder surface, as it well answers 
the purpose of a clearer, without these fea- 
tmres, which add to it the function of hold- 
ing down the blocks firmly during the opera- 
tion of splitting." 

Gentiemen, in the defendant's model, as in 
the plaintiff's machine, this central plate, as 
you will perceive, is allowed to have an up 
and down motion. It is fitted upon the 
blocks with an elastic pad, and this elastic 
pad, with the up and down motion, enables 
him to perform in addition to the proper of- 
fice of a clearing plate, the additional office 
of pressing upon the wood to be split, and 
holding it in place while under the operation 
of the machine. The plaintiff therefore clear- 
ly indicates in this point of the specification, 
that he does not confine himself to a plate 
having this up and down motion, or this 
elastic pad, but he claims as his invention, 
and as a new and useful combination, the 
use of the clearing plate in combination with 
these cutters, and witii the movable bed or 

carriage, a plate which can be used, and is 

capable of being used as a clearer plate 
alone, and does not at any period in the op- 
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eration of the machine press upon the wood 
or material to be cut. You Avill see when I 
come to read the claim that he keeps up the 
same distinction that he has subsequently- 
made. Then he adds: "It will be obvious 
to the mechanician that the several parts 
constituting the said machine may be varied 
in form, or by the substitution of equivalents, 
and still possess the substantial mode of op- 
eration which I have invented." 

And this was doubtless done for the pur- 
pose of having it appeal- upon the face of the 
specification, what the rule of law is upon 
that subject, that a mere change of form in 
the elementary parts of a combination, or in 
the different parts of a machine which is 
patented, does not change the character and 
principle, of the machine, provided the sph-it, 
substance, and principle of the machine are 
retained, and that the substitution of one 
well-known mechanical equivalent for anoth- 
er is not such a change as will alter the char- 
acter of the machine, or shield infringers 
from the consequences of an infringement 
Having said thus much, he declares explicit- 
ly the extent and character of his claifla: 
"Wiiat I claim as my Invention, and desire 
to secure by letters patent, is the movable 
bed or carriage for cai-rying and advancing 
the blocks of wood in combination with the 
reciprocating cutters, operating at right an- 
gles with the surface of the bed or carriage, 
substantially as and for the purpose speci- 
fied." 

You will see, gentlemen, by this, that he 
claims a combination consisting of two ele- 
ments, or two elementary parts only; this mov- 
able bed or carriage carrying and advancing 
the blocks of wood, in combination with the 
reciprocating cutters, operating at right angles 
with the surface of the bed or carriage, sub- 
stantially as and for the pm-poses specified. 
Secondly. He says: "I also claim, in combi- 
nation with the bed or carriage, and recipro- 
cating cutters, the employment of the clear- 
ing plate through which the cutters pass, 
substantially as and for the purpose speci- 
fied." 

And here you will perceive, gentlemen, 
that in this claim he malies no mention of the 
functions or office of this clearing plate, for 
the purpose of holding down the wood to be 
split during the operation of the machine. 

In the next claim he says: "And finally, I 
claim providing the said clearing plate with 
an elastic pad, and imparting to it an up and 
down motion, substantially as specified, ' in 
its combination with the bed or carriage, and 
reciprocating cutter, as specified; by means 
of which the said plate, under the combina- 
tion specified, performs the double office of 
holding the blocks and clearing the cutters, 
as specified." This Is the language of the 
claim. The construction of this language is 
for the court It is a question of law for the 
court to determine what construction shall 
be placed upon the language contained in this 
specification; and it is important for you to 
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know precisely the consti-uction which I have 
put upon this claim, and the extent of the 
claim, as construed by the court 

The plaintiff claims in his invention, and 
has patented: (1) The movable bed or car- 
riage, for carrying and advancing the blocks 
of wood to be cut or split exhibited in the 
drawings, and described in the specification 
annexed to his patent, in combination with 
the reciprocating cutters, operating at right 
angles with the surface of the bed or cai-- 
riage, substantially as and for tlie purposes 
set forth in the specification. (2) The employ- 
ment of the clearing plate through which the 
cutters pass, in combination with the bed or 
carriage and reciprocating cutter, substan- 
tially as and for the pm-poses set forth in 
such specification. (3) The providing of the 
clearing plate with an elastic pad, and im- 
parting to it an up and down motion, sub- 
stantially as specified in its combination 
with the bed or carriage and reciprocating 
cutters, as specified, by means of which such 
clearing plate is enabled, under the combina- 
tion specified, to perform the double office of 
holding the blocks and clearing the cutters, 
as set forth in the specification. 

All these claims, it will be observed, ai-e 
of eombuiations simply, and neither presents 
a claim that either of the elements or ele- 
mentary parts of tlie combination specified is 
new, when considered as a distirfct and 
separate mechanical instrument, device, or 
organization. For all the purposes of this 
action each of those elementary parts, as a 
separate and distinct device, is conceded to 
be old, and not the Invention of the plaintiff; 
but he claims that he has brought them into 
new and useful combinations by the exercise 
of his genius as an inventor; and if he has 
done so, lie had a right to obtain a patent for 
such combinations. He has claimed the par- 
ticular combinations set forth in his speci- 
fications and claims, and he has claimed and 
patented nothing more. His patent is, then, 
for the three several' combinations mention- 
ed in the three several claims at the end 
of his specification, and it is for these three 
combinations only, and not for either of the 
elementary parts of either of such combina- 
tions. 

To these claims I will again ask yom- par- 
ticular attention: (1) The first claim is of two 
elements or elementary parts, viz: the mova- 
ble bed or cai'riage, for carrying and advan- 
cing the blocks of wood to be split, with the 
reciprocating cutters operating at right an- 
gles with the surface of the bed or can-iage. 

(2) The second claim is of a combination of 
three elements or elementary parts, viz: The 
said bed or carriage, the said reciprocating 
cutters, and the cleai'ing plate through 
which the cutters pass when such plate is 
arranged and used for a clearing plate only, 

(3) The third claim is of a combination of 
the same number of elementary parts as the 
second, but by a change in the character 
and operation of the clearing plate, by which 
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it performs tlie double oflace of a clearing 
plate and an elastic pad, to hold down the 
Tvood to be split, this claim may be s^d 
substantially to embrace four elements or 
elementary parts, viz: The said bed or car- 
riage; the said reciprocating cutters; the said 
clearing plate, provided with an elastic pad, 
and having an up and down motion by which 
it is enabled to hold the wood to be split, 
and the clearing plate performing its simple 
and distinct office as a clearer. In other 
words: The clearing plate in this claim 
might be considered as having two distinct 
offices or functions, and in regard to these 
offices or functions, as being constituted of 
two elementary parts, one that gives it the 
function of a clearing plate only, and the 
other which gives it the additional office of 
holding the wood upon the bed during the 
operation of the machtue. 

We have already seen, by the statements 
read from the specification, that the plaintiff 
in these claims does not intend to confine 
himself to the form of Imife represented and 
described in his drawings and specifications. 
And it appears by such statement as well 
as by the second and third claims, that he 
does not limit himself m his second daim to 
the use of a moving clearing plate, having an 
elastic pad, and performing the office of hold- 
ing down the wood to be split, as well as 
the office of a cleai-er, for the second claim cov- 
ers it as a simple clearing plate, permanently 
affixed, in such a manner as to perform its 
single function as a clearer, and the third 
claim embraces it when provided with an 
elastic pad, and having an up and down mo- 
tion, by which it is enabled to perform the 
double office of a clearer, and of a pressure 
pad, to hold in place the blocks of wood to 
be split 

And we have also seen that the plaintiff, 
in his specification has avowed his determin- 
ation to enforce his rights against infringers, 
who substitute for the elementary parts of 
his several combinations those mechanical 
equivalents which are frequently resorted to, 
in order to disguise the true character of a 
machine, and to conceal an infringement, 
by changing the form of a machine, while 
its principle, its spirit, and rts substance are 
retained. 

"We have also observed that the plaintiff 
has stated that he does not intend to confine 
himself to the use of an endless bed or car- 
riage, as he describes (and as the jury wiU 
readily perceive) will answer the purpose, 
but not so well. This is the only specific 
■ intimation of the particular change which 
may be made in the carriage or bed used, 
without changing the principle of the plain- 
tiff's invention; but a substitution therefor of 
any mechanical equivalents, for the uses to 
which it is to be applied, would not change 
its principle, or carry it beyond the claim of 
the patent To do this, the substance and 
mode of opei'ation, and not the form mere- 
ly, must be changed. But in determining 



the character of the bed or carriage claimed 
in order to determine the question of substan- 
tial identity, as connected with the questions 
of novdty and infringement, we must look 
to the claim and specification and the draw- 
ings annexed, and to the uses for which the 
patentee states he has iavented it. 

A movable bed or carriage being one of 
the essential and vital elements of each of 
the combinations patented, perhaps the first 
and most important question upon the con- 
struction of this patent is, whether this mov- 
able bed or carriage must be simply a mov- 
able bed or carriage, either endless or recip- 
rc-cating, or operating substantially like an 
endless or reciprocating bed or carriage, or 
whether the plaintiff has, by the terms and 
ti-ue construction of his claims, confined 
those claims to combinations in which the 
endless bed or carriage described in his spec- 
ification, or its equivalent, is foimd as one 
of the elementary parts. In other words, 
whether the peculiar construction or charac- 
teristics of the movable bed or carriage are 
important to the existence of the combina- 
tions claimed by the patentee. This ques- 
tion is an important one, because your find- 
ing upon the question of novelty may de- 
pend upon it; for if the peculiar character- 
istics of the movable bed or carriage are not 
necessary in the movable bed or carriage, 
which must necessarily constitute one of the 
essential elements of the patented combina- 
tion, you may find that combination existing 
in prior machines, when it may not be 
found in such prior machines if the peculiar 
characteristics of the movable bed or cai-- 
riage are necessary to the existence of such 
combination. 

It is also an important question upon the 
subject of infringement; for, in order to in- 
fringe, the defendant must use one or more 
of the combinations patented, in substance, 
though it is not necessary that they should 
be identical in form. After aU the reflection 
I have been able to bestow upon this ques- 
tion, and imder the evidence which has been 
given in reference to the use of endless beds 
for other purposes, I am of opinion that the 
plaintiff's claims are limited to the combina- 
tions specified, in which a moving bed or 
platform, having the peculiar and distin- 
guishing features and characteristics of the 
movable bed or carriage described in the 
specification, is to be found, and the patent 
can not be avoided by the prior use or in- 
fringed by the subsequent use of any com- 
bination in which a movable bed or carriage, 
having those peculiar and distinguishing 
features, or its equivalent, is not to be found. 
The flanehes or side ledges on this movable 
bed or carriage described in the plaintiff's 
specification, are proved by one of the very 
intelligent and sagacious experts produced 
on the part of the plaintiff, to be an essential 
feature, and chai*acteristic of the form and 
construction of the movable bed or carriage 
described in the plaintiff's specification, an*' 
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the jui'y -n-m see that in the practical opera- 
tion of the machine it is intended to perform, 
and ordinarily does perform, an important 
office, in confining and holding to its place 
the blocks of wood to be split; and if there 
are any other peculiar features or character- 
istics in the bed or carriage, or trough, as it 
is called in one portion of the specification, 
those must also be taken into consideration 
by the jiury. 

A most important question of fact, and one 
which may possibly dispose of this whole 
case, is whether the defendant has used in 
his machine a mechanical equivalent for 
the movable bed or carriage described in the 
plaintifC's specification, with its peculiar fea- 
tures and characteristics, or whether the 
defendant had used in his machine devices 
substantially adopted from the movable bed 
or carriage of the plaintiff, and which pro- 
duce the same results by substantially the 
same mode of operation. I have used fre- 
quently the term "equivalent," or "mechan- 
ical equivalent," in the progress of this 
charge, and it is perhaps necessary that 
I should state to you more fully than I have 
yet done, my views of what, in the sense 
of the patent law, constitutes an equiva- 
lent It is not enough in order to show 
that one mechanical device is the equiva- 
lent of another, that it accomplishes the 
same result; that it produces the same ef- 
fect, unless that effect is produced by sub- 
stantially the same mode of operation. Iji 
other words, the ultimate end and object 
of a machine may be to produce a fabric 
or manufacture of a certain kind, and it 
may weU appear, in the progress of inven- 
tion, that several different inventors may 
have invented different machines, producing 
the fabric, or that manufacture, by entirely 
different modes of operation, and in that 
event each successful inventor might be 
entitled to his patent They might perhaps 
be so entirely distinct and different, and 
independent in their organization and mode 
of operation, that a patent for each might 
stand, covering the whole machine as an 
entirely distinct and independent organiza- 
tion—as a single organization; or, they might 
stand, one being an improvement on the 
other. It is not, therefore, sufficient in 
order to authorize the jury to find that one 
device, or a series of devices, all operating 
to the same end, is or are mechanical equiv- 
alents for other devices, unless they effect 
the same substantial purpose, by substan- 
tially the same mode of operation. And in 
this case, as I have before said, the ques- 
tion is, whether the defendant uses a me- 
chanical equivalent for the plaintiff's mov- 
able bed or carriage, because there is no 
pretense that a movable bed or carriage, 
identical in form with the one described 
and patented by the plaintiff, has been 
used by the defendant, and therefore the 
question is simply whether its equivalent 
has been used. 
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Upon this question the jury have had the 
benefit of full and able arguments by the 
respective counsel; of a careful examina- 
tion and explanation of the models, and 
the operation and effects of the working ma- 
chines; and of the carefully considered and 
deliberately expressed opinions of the ex- 
perts on both sides. In reference to these 
opinions, it happens, as it usually does in 
patent cases, that the opinions of the two 
experts on one side are apparently, if not 
actually, diametrically opposed to the opin- 
ions of the two experts on the other side. 
Indeed, it may be assumed in this and in 
most other patent cases, that neither party 
would have called the experts on his own 
side, unless he had supposed that their 
opinions in reference to the straining point 
of the case, would be directly opposed to the 
opinions which he supposes will be express- 
ed by the experts of his adversary. Their 
well-considered and deliberately-formed opin- 
ions are asked in advance, and if they 
are found to be adverse to the party who 
seeks such opinion, that expert is not called 
on his part I do not say this, gentlemen, 
to impeach the integrity or fairness of the 
experts, or to convey the impression that 
they are wanting in intelligence or me- 
chanical knowledge, for few experts pos- 
sess any of these qualities in a higher de- 
gree than those called in this case; but to 
show you that upon these questions of me- 
chanical equivalents, of substantial identity 
and substantial difference of organization, 
and mode of operation, these opinions are 
to be regarded by you as opinions merely 
and that you must decide which opinions 
are correct, after carefully considering such 
ppmions, and the reasons upon which the 
experts have told you they are based, in 
connection with the other evidence in the 
ease, and that furnished by your own senses 
in the examination of the models which have 
been given in evidence. In no other way can 
you decide between the conflicting opinions 
of these experts, and it is your opinions and 
judgments, and not the opinions of the ex- 
perts, which must in the end determine the 
questions of substantial identity and equiva- 
lents litigated in the case. In that you are 
to consider the evidence, the opinions of the 
experts, the reasons they have given for their 
opinions, to look and consider the models, 
to deliberately exercise your own judgments' 
and then decide. ' 

The duty and responsibility of determin- 
ing all the questions of fact the credibility 
of witnesses, and every question which in ' 
the end becomes material as a question of 
fact, must be determined by you, and by 
you alone. The court, ordinarily, has enough 
to do to dispose as it best may of the ques- 
tions of law arising in the progress of the 
case. You must understand me as not in- 
tending to touch at all upon the ground 
which it is your duty to occupy. Upon the 
other hand, you have been told, and prop- 
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erly told, I think, by the counsel upon both 
sides, that the questions of law involved 
in the case are questions which the court 
must dispose of, and that its determination 
in reference to these questions of law is, 
for the purpose of the present trial, conclu- 
sive upon the parties, and also upon you. 
Indeed, this is necessary to the correct 
and px'oper administi-ation of justice. If 
the court, in determining any question of 
law, should err (as they are very likely to 
do), a full remedy is provided by law, by 
an appeal to the highest judicial tribunal 
of the Union; but if you should take upon 
yourselves to determine any question of 
law, in opposition to the determination of 
the court, no exception can be made to that 
determination, and no mode of review has 
been or can be provided for the purpose of 
reversing any such erroneous determination. 
You will, therefore, take the ruling of the 
court upon the questions of law which I 
have already discussed, as conclusive upon 
your judgment for the purposes of the pres- 
ent case. 

The jury found a verdict for the plaintiff. 

[NOTE. Patent No. 12,857 was granted to 
J. A. Gonover, May 15, 1855. For other cases 
involving this patent, see Conover v. Rapp, Case 
No. 3,124; Gonover v. Mers, Id. 3,123: Couovei 
V. Dohrman, Id. 3,120; Johnson v. Onion. Id. 
7,401; Couover v. Mers, Id. 3,122; and Mers 
V. Gonover, 92 U. S. 1,008.] 



Case Wo. 3,126. 

In re CONRAD. 

[3 Leg. Gaz. 331; 8 Phila. 147; 1 Leg. Gaz. 
Rep. 284; 28 Leg. Int. 324; 4 Am. Law T. 
1S9; 1 Leg. Op. 201;. 6 Am. Law Rev. 385.] 

Circuit Court, E. D. Pennsylvania. Oct. 2, 
1871. 

pROsiissonr Notes— Law of Place— Usort. 

1. Though the notes were drawn, dated, 
signed and endorsed at Philadelphia, where the 
drawers and endorser resided, yet, as they were 
delivered and discounted at New York (not be- 
ing made with exclusive reference to the laws 
of either Pennsylvania or New York), the effect 
was to bring the whole transaction within the 
dominion of the laws of New York. 

2. The transmission of the proceeds of the 
notes to the parties at Philadelphia, by means 
of cheets on a New York hank, did not change 
the place of the transaction, as the notes were 
placed in New York, discounted there, and the 
money provided and deposited there; and the 
checks were only the contemplated means em- 
ployed to facilitate the receipt of the money 
by the parties in Philadelphia. 

3. As the notes were discounted in New York 
at usurious rates of interest, and are there- 
fore declared void hy the laws of that state, 
the endorser is not liable, and the claim of 
indebtedness founded upon said notes is dis- 
allowed. 

Appeal from the district court for the east- 
ern district of Pennsylvania, in bankruptcy. 

In equity. Promissory notes were drawn 
by Flues & Schatte, residents of Philadel- 
phia, for the accommodation of Peter Con- 
rad, also a resident of that city, who en- 



dorsed said notes, and had them discounted 
at usurious rates of interest, by Flues & 
Co., of New York, receiving the money from 
them by checks of the latter firm upon a New 
York bank. Conrad becoming a bankrupt. 
Flues & Co., presented the notes for proof 
before the register in bankruptcy, and their 
allowance was opposed. George M. Dallas, 
trustee, appealed from the dea'ee of the dis- 
trict com't [sustaining the opposition to the 
proof of the debt]. 

Charles S. Pancoast and James E. Gowen, 
for appellant 
Chai'les H. Sidebofham, for Flues & Co. 

McKENNAN, Circuit Judge. There is no 
ground for contention as to the facts which 
give rise to the question presented by this 
appeal. Peter Conrad, the bankrupt, desir- 
ing to raise money to meet certain pecuniary 
liabilities, made an an*angement with Flues 
& Co. of New York, to obtain it for him 
thei'e, by the discounting of notes to be drawn 
for his accommodation by Flues & Schatte, 
and endorsed by him. The notes were ac- 
cordingly di*awn, endorsed and dated at 
Philadelphia, where the drawers and endorser 
resided, and were sent by mail to Flues & 
Co., who discounted them themselves, at 
usurious rates of interest, and remitted the 
proceeds to Flues & Schatte, by their checks 
on the Manhattan bank, New York, Thir- 
teen of these notes remained unpaid in the 
hands of Flues & Co., who have presented 
them for proof before the register in bank- 
ruptcy, and their allowance is opposed by 
the trustee of the estate of the Tjankmpt 

The question now to be determined is, by 
the law of which place. New York or Penn- 
sylvania, is the liability of Peter Conrad to 
be governed. If by the law of New York, his 
liability is altogether avoided; if by the law 
of Pennsylvania, it is reduced to the amount 
actually loaned, with legal interest there- 
on. As a general rule, the construction and 
validity of conti-acts are to be determined 
by the laws of the place where they are 
made, unless the parties, by the terms of the 
contract, had in view a different place. 
Thompson v. Ketcham, 8 Johns. 193; Cox 
V. TJ. S., 6 Pet [31 tr. S.] 202. Thus, where 
no place of execution is expressed in a note, 
it will be governed by the law of the place 
where it is made, but, if it is made paya- 
ble at a different place, the rate of interest 
there will be allowed, and it will be govern- 
ed generally by the law of that place. This 
was the principle on which Mullen v. Mor- 
ris, 2 Ban* [2 Fa. St] So, was determined. 
But this rule is applicable only to bona fide 
contracts, to which effect would be given by 
the laws of the place at which they are to be 
performed. In Andrews v. Pond, 13 Pet. 
[38 U. S.] 65, the action was against the en- 
dorsers of a bill of exchange, drawn, dated, 
and negotiated at New York, and payable 
at aiobile, which was usmious, both by the 
laws of New York and Alabama. Chief 
Justice Taney, delivering the opinion of the 



CONRAD (Case No. 3,126) 



[6 Fed. Cas. page 334] 



coui't, says: "Now, if this defence is true" 
(that the contract was not made with refer- 
ence to the laws of either state, and was 
usurious by the laws of New York), "and 
shall he so found by the jm-y, the question 
is not which law is to govern in Ksecuting 
the contract, but which is to decide the fate 
of a secui-ity taken upon usurious agreement, 
which neither will execute. Unquestionably, 
it must be the law of the state where the 
agreement was made, and the instrument 
taken to secure its performance. A contract 
of this kind cannot stand upon the same 
principles with a bona fide agreement, made 
in one place to be executed in another. In 
such cases, the legal consequences of such 
an agi-eement must be decided by the law 
of the place whei-e the conti-act was made. 
If void there, it is void everywhere." 

The notes in controversy were not made 
with exclusive reference to the laws of 
Pennsylvania or New York; and it is un- 
doubted, that, as usTirious contracts in both 
states, they would not be executed by the 
laws of either. The only and decisive in- 
quiry then is, where were they made? They 
were drawn, dated, signed, and endorsed at 
Philadelphia, where the drawers and en- 
dorser resided. But had they any efficacy 
tJiere? Did they there impose any obliga- 
tion upon these -parlies to pay the sums 
stated on their face? Were they there evi- 
dences of indebtedness to any one? Clearly 
not, because, until they passed out of the 
hands of the persons who made them, they 
belonged to them, and did not bind them to 
pay anything to anybody, and would not 
sustain any action upon them. They were 
not contL'acts, because there was only one 
party to them. Something else was essential 
to impress upon them the character and 
qualities of a contract. That was their 
ti'ansfer to some one else for a valuable con- 
sideration. They then became for the first 
time, promises to pay. Before, they had no 
legal existence; by that fact, they were 
brought into life, and invested with the ob- 
ligation and validity of promissory notes. 
Now, there was no transfer of these notes 
in Philadelphia, because, not only was it 
agi-eed that the money was to be raised up- 
on them in New York, but they were sent 
there to Flues & Co., to be negotiated ac- 
cording to the previous arrangement Until 
they were delivered to Flues & Co., they 
could not be negotiated. They were dis- 
counted and delivered at New York, and 
then only was any obligati^pn to pay them 
imposed upon the drawers and endoi-sers, 
and did they become effectual as contracts. 
The effect, then, is to bring the whole trans- 
action within the dominion of the laws of 
New York. 

In its main features, Ludlow v. Bingham, 
4 Dall. [4 U. S.] 47, strikingly resembles the 
present case. There the notes in question 
were dated and signed by Bingham, at 
Philadelphia, where they were also endorsed 



by the payee, but they were delivered to 
Duer, in New York, in payment of Bingham's 
indebtedness to him. Ch. J. McKean, in de- 
livering the unanimous opinion of the coru't, 
says: "It appears, then, that although the 
note was signed in Philadelphia, it was not 
delivered in Pennsylvania; but that the de- 
livery was made by the order or direction of 
Henry Knox, the payee, to William Duer, 
in the city of New York, in pursuance of a 
contract, and for a valuable consideration. 
It is certain that the bare signing of a note 
will not give it efficacy. It may be signed 
with a view to deliver it to the payee, on 
his complying with some previous stipula- 
tion; so that in case of a refusal, it would 
become useless, and might be cancelled by 
the drawer, A note is not, therefore, obliga- 
tory and valid, imtil it has been actually de- 
livered to the party for whose use it is 
di*awn; and as it received its life, existence, 
and negotiable character at the place where 
it is so delivered, the law of that place must 
regulate all its subsequent operations. 
Hence, we consider the present note, as hav- 
ing taken effect in New York, as being lia- 
ble to- the lex loci of that state (whether de- 
pending in positive statutes, or the adoption 
of the general commercial law), and as ex- 
empt from the provisions of our act of As- 
sembly, by which an endorsee is liable to all 
the equity that the ' drawer could enforce 
against the payee." Davis v. Clemson [Case 
No. 3,630] was ruled by the same principle. 
Clemson, a resident of Ohio, there drew and 
endorsed a bill on Suydam, Sage & Co., of 
New York, and sent it to them to be nego- 
tiated for their accommodation. They ac- 
cepted it, and passed it to the plaintiffs in 
New York, for a usurious consideration. 
The court held, that the "bill was blank pa- 
per when it was transmitted by Clemson to 
Suydam, Sage & Co., and after it was ac- 
cepted by them, it was nothing more than 
blank paper. It was intended for the bene- 
fit of the acceptors, but thus far, there was 
no liability by the drawer, endorser, or 
acceptors. No action could be sustained on 
it It was then, in contemplation of law, no 
contract or bill of exchange. Until nego- 
tiated, it was, in effect blank paper," It 
was, therefore, adjudged that the bill was 
to be considered as made in New York, and 
to be govei'ued by the laws of that state. 
To the same effect are Cook v. Litchfield, 5 
Sandf. 337, and numerous other cases, to 
which it is imnecessary to refer. They uni- 
formly affirm the rule that a bill or note be- 
comes effectual only by negotiation and de- 
livery, that it is to be treated as made at 
the place where it is so negotiated, and that 
the law of that place, except in cases of bona 
fide contracts by which a different place of 
performance is fixed will govern it 

But it is sought to avert the application of 
the principles recognized in these cases, by 
the argument that as the proceeds of the 
notes were remitted through the mail to 
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Flues & Schatte, at Philadelpliia, toy Flues 
& Co., by checks on a New York bank, the 
consideration did not pass, and the usurious 
act was not complete \mtil the receipt of 
these checks, and that thus the situs of the 
transaction was fixed in Philadelphia. The 
ti-ansmission of the checks was the final act 
of performance by Flues & Co., of an agree- 
ment to which Conrad had previously given 
his assent, and which he had executed by 
the delivery of the notes to them in New 
York. Nothing remained to be done on 
either side to make the transfer of the notes 
effectual. Whenever Flues & Co. resolved 
to discount the notes and put the proceeds, 
in the form of their bona fide checks beyond 
their control, in com-se of transmission to 
Flues & Schatte, through a channel sanction- 
ed as well by commercial usage as by the 
obvious imderstanding of the parties, in con- 
templation of law, the negotiation was com- 
plete, and they were the holders of the pa- 
per. The notes were placed in New York; 
they were there discounted; the money for 
that purpose was provided and deposited 
there, and the checks were only the con- 
templated means employed to facilitate 
Com-ad's receipt of it there. There is noth- 
ing then, to change New York, as the place 
of the transaction; and Flues & Co., cannot 
complain that they are to be governed by 
the law of theii* own state. As these notes 
were discounted in New York, at usurious 
rates of interest, and are, therefore, declared 
void by the law of that state, Conrad cannot 
be made liable as their endorser. The first 
exception made by the trustee of the bank- 
mpt's estate to the report of the register, is 
sustained, and it is decreed, that the endorse- 
ment by Peter Conrad, of the notes held by 
Flues & Co., numbered in the record 1 to 13, 
inclusive, and set forth in their affidavit for 
proof of debt, is void, and of no effect, and 
the claim of indebtedness of said Flues & 
Co., founded upon said notes, be disallowed, 
and that the costs of this appeal be paid by 
the appellant. 



Case No. 3,127, 

CONBAD et al. v. DATER et al. 

[2 Biss. 342;^ 4 Am. Law T. 42.] 

Circuit Court, B. D, 'Wisconsin. June, 1S70. 

PuRcaASE BT Sample. 

1. A purchaser on a warranty by sample is 
not bound to receive goods which do not corres- 
pond with the sample, and can recover the mon- 
ey paid for the same. 

2. The fact that he has received the goods 
and ijaid the freight on them does not estop 
him, if he had no previous opportunity to ex- 
amine them and ascertain their quality. By 
immediately notifying the vendor that he re- 
fuses to accept the goods, he becomes entitled 
to a return of the money paid. 

^ [Keported hy Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



3. He can also recover the freight money on 
the ground that it was paid before he had an 
opportunity of knowing whether the article de- 
livered was of the quality represented. 

4. Such a contract of purchase is executory, 
and there is no legal way by which a man can 
be compelled to accept that which he had not 
agreed to buy. 

5. He is not bound to receive the goods and 
then sue the vendor upon his warrant'. 

On the 18th of May, 1868, the plaintiffs, 
who were merchants of Janesville, "Wiscon- 
sin, purchased in New York, of the defend- 
ants, who were wholesale merchants in that 
city, four hogsheads of prime St. Croix sugar, 
at fourteen cents a pound, as by sample 
shown. The sugar was shipped in the usual 
way by defendants, and arrived at Janesville, 
on the 3d of June, 1868, and was carted to 
the plaintiffs' store, and, before the sugar 
was inspected or examined, the freight, 
amounting to $47.50, was paid by them. On 
examination subsequently the sugar proved 
to be of a different kind and quality from the 
sample. At the time of the contract of pur- 
chase, the plaintiffs paid the value of the su- 
gar, amounting to $740.40. As soon as the 
quality of the sugar was ascertained, the 
plaintiffs notified the defendants that they 
would not accept it, and that it was subject 
to their order. This action was brought for 
money had and received and money paid out 
and expended. 

John Winans, for plaintiffs. 

Conger & Sloan, for defendants, cited 
Payne v. "Whale, 7 East, 274; Thornton v. 
Wynn, 12 Wheat. [25 U. S.] 189-193; Voor- 
hees V. Earl, 2 Hill, 288. 

Before DRUMMONB, Circuit Judge, and 
MILLER, District Judge. 

DRUMMOND, Circuit Judge. The sugar 
being a different article from what the plain- 
tiff's had purchased, they had the right to 
decide whether they would accept the same, 
and, in order to determine this, they must 
have had an opportunity to examine it. It 
was not competent for the defendants to 
send a different article from that which the 
plaintiffs had agreed to buy, and then compel 
them to take it, and sue the defendants on 
their warranty; but, under such drcum- 
stances, the plaintiffs had the right to de- . 
cline to receive it, notifying the vendors at 
once of the fact, demand the money which 
they had paid, and, on failure of payment, to 
bring this action. They could also recover 
for the freight which had been paid, on the 
ground that it was paid before they had an 
opportunity of knowing whether the article 
was of the kind and quality represented. 
This is not like the case of a party receiving 
property with the knowledge that it did not 
correspond with the quantity represented. 
In this ease the contract 'was executory, 
and not executed. The plaintiffs had per- 
formed then: part of the contract, and the 
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defendants had not. This was an agreement 
to sell goods of a certain kind and quality, 
but they had not been delivered, and there 
is no legal way by which a man can be com- 
pelled against his will to accept an article 
which he had not agreed to buy. The plain- 
tiffs are, therefore, entitled to recover the 
money paid for the sugar, as well as on ac- 
count of freight, and the defendants are enti- 
tled to take the sugar. 

The Judgment will be for the plaintiffs" ac- 
cordingly. 

NOTE [from original report]. For a full dis- 
cussion of the rights and remedies of the ven- 
dee of chattels sold with warranty, consult 
Chandelor v. Lopus, 1 Smith, Lead. Cas. 264, 
275, 281; Cutter v. Powell, 2 Smith, Lead. 
Cas. 32. And even where there is no warranty, 
if the articles he of a decidedly inferior quality, 
the purchaser may rescind the contract, and, 
on restoring the articles, recover the purchase 
price. Conner v. Henderson, 15 Mass. 319; 
Gray v. Cox, 4 Barn. & C. 108; Jones v. 
Bright, 3 Moore & P. 155; 4 Kent, Comm. 
479, 480. 
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Case "No. 3,1S8. 

CONSEQUA V. KILLINGS et al. 

WILLESrGS et al. v. CONSEQUA.' 

[Pet. 0. 0. 225.]=^ 

Circuit Court, D. Pennsylvania. April Term, 
1816. 

Proof op Fokeign Law — Province of Court 
AND Joky — Breach of Contkact— Measure of 
Daxiages — Custom axd Usage — Istekest — New 
Trial. 

1. The written laws of foreign countries, 
must be proved by the laws themselves, if they 
can be procured; if not, inferior evidence of 
them may he received. The unwritten laws 
or usages of such countries, may he proved by 
parol; and when proved, the court have the 
right to construe them, and decide on their ef- 
fect. 

2. The court may give an opinion to the jury 
upon the weight of evidence, or they may de- 
cline so to do; and if the evidence is doubt- 
ful, it is most proper to leave it to the jury. 

[Cited in Charter Oak Life Ins. Co. v. Rodel, 
95 U. S. 238.] 

3. The rate of damages to be recovered for a 
breach of contract, is a part of the right to 
which the injured party is entitled, and is dis- 
tinct from the remedy for enforcing his claims. 
In the former case, the lex loci of the place 
where the contract is made or broken prevails; 
in the latter, the lex loci of the forum where 
the remedy is provided, operates. 



1 See Pet. G. O. 172 [Case No. 17,766]. 
= [Reported by Richard Peters, Jr., Esq.] 



4. When a usage is so proved, as to leave no 
doubt of its existence, it becomes a part of 
the law; and the court will decide on it as such, 
without requiring it to be again proved. 

5. Rate of interest in China. 

6. The jury being impanelled to try three 
causes, the plaintifiE in one of them gave evi- 
dence applicable to a case in which he was not 
a party, but which affected his own case, to his 
advantage: the court granted a new ti'iai in all 
the cases. 

These actions [by Consequa against Wil- 
lings and Francis and others, and by "Wil- 
lings and Francis against Consequa] were 
tried in 1815, at the October sessions of this 
court, and verdicts were given in favour of 
the claims of Messrs. Willings and Francis 
and others, and against those of Consequa, 
a Hong merchant of Canton; although, upon 
adjusting the accounts between the parties, 
according to the vei'dicts, a balance of five 
thousand dollars was due to Consequa. A 
rule was obtained at the last sessions by Con- 
sequa, to show cause why a new trial should 
not be granted, for the following reasons: 
Fu'st, that the court ought not to have left 
it to the jm-y to decide, what was the usage 
or tlie law of Canton, in relation to the con- 
struction of the contracts made in these 
cases, or to the measm'e of damages to be 
paid for a breach of those contracts. Second- 
ly, that the verdict upon the point so sub- 
mitted to the jury, is against the weight of 
the evidence. Thirdly, that in relation to 
the usage at Canton, the verdict was found- 
ed upon incompetent evidence. Fourthly, 
that the jury allowed interest on the dam- 
ages claimed from Consequa. 

Upon the first point it was contended, that 
the jury are alone competent to decide upon 
the credit of witnesses, called to prove what 
is the law or usage of a foreign counti-y; 
yet it belongs to the court to decide, what 
is the law so proved, and m what manner 
it is to be construed. That it is the exclusive 
province of the com't to decide upon the 
weight of evidence, and the fact which is 
proved by it, if the witnesses called to prove 
it are believed by the jmy; but in this case 
the whole was left to the jury. 

Secondly, it was proved by the depositions 
of four witnesses, that where a pm'chase is 
made by examination of the samples, sent to 
the supercargo, the Hong merchant is not 
liable to damages; unless the purchaser can 
prove, that the teas fm-nished were inferior 
in quality to the samples, which was not at- 
tempted in this case. The only circumstance 
relied upon, to contradict this evidence, was, 
the settlement made by Consequa for one 
cargo, which had been examined by the sup- 
ercargoes; without making the rule proved 
by the witnesses, an objection. But this set- 
tlement might have been made upon the 
ground of compromise, and was not sufli- 
cient to outweigh the positive evidence of 
four witnesses. 

Thirdly, the only evidence attempted to be 
given to prove a rule of compensation, dif- 
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fei'ent from the general one laid down in 
tlie case of Gilpin v. Consequa, [Case No. 5,- 
4S2], was a settlement made by Consequa, 
in relation to the cargo of the Ganges, and 
his promise as to the Asia's cargo. This 
settlement was proved by jMr. Kuhn, who 
was plaintiff in one of the causes, and con- 
sequently was swearing in his own cause; 
since by giving testimony to prove the usage 
of Canton, to avail in the causes in which, he 
had no interest, lie established it in his own 
cause, and in fact had all the advantage of 
his own evidence. 

Fom-thly, upon this point the following 
cases were cited: 3 Caines, 234; 2 Salk. 623; 
2 Bay, 233; 2 Call, 358; 7 Johns. 213; .5 
Johns. 45; 1 Campb. 50; 3 Caines, 48; 
[Phelps v. Hollrer] 1 Dall. [1 U. S.] 264; 
[Olney v. Ai-nold] 3 DaU. [3 U. S.] 313; Doug. 
37G; "Walljer v. Smith, 4 Dall. [4 tJ. S.] 389; 
Barnes' Notes Cas. 445; 2 Salk. 647. 

Lastly, it was also contended, that as to 
remedies, and damages, the lex loci where the 
suit is brought, and not where the contract 
is made, is to govern. 3 Johns. 2CS; 2 Bur- 
rows, 1084. 

As to the first point it was answered; that 
the usage of trade and foreign laws, are to 
be proved like any other fact; and, conse- 
quently, it belongs to the jm-y, to decide 
whether they are proved or not. As to the 
construction of foreign laws, when proved, 
it was admitted that the com-t is to decide^ 
upon them. But the only point as to this 
matter, was, whether the conduct of Con- 
sequa proved the usage or not, and this was 
properly left to the jury. No question of 
construction arose in the cause. 

Secondly, the witnesses relied upon to prove 
the usage, such as is contended for, do by 
no means establish any thing like it Their 
evidence was expressly confined to cases 
where no express contract was made. If in 
the face of a conti-act, to fmiiish teas of the 
first quality, inferior teas may be palmed 
upon the pm-chaser, because he has examined 
them, to see whether they were of that qual- 
ity or not; where would be the use of mak- 
ing an express contract, since it appears by 
the evidence, that they are always examined; 
and that without doing so, the grossest im- 
positions may be practiced? Kuhn's evi- 
dence was not alone relied upon, to prove the 
settlement made by Consequa, in relation to 
the cargo of the Ganges. Wharton also : 
proved the same fact But even if the Jury 
were influenced by Kuhn's evidence, still it 
was unexceptionable, as it applied to two of 
the cases; and, if it has sufficiently estib- 
lished the usage, the court will not set aside 
the verdict in those cases, because that in 
which he was interested, was founded upon 
improper evidence. 

A number of cases were cited, to show 
that interest was allowed on damages aris- 
ing from a breach of contract, though not 
liquidated, if there ejcist a rule by which 
they are capable of certain liquidation. 
Qfbd.cas. — ^22 



Walker v Smith, 4 Dall. £4 TJ. S.] 389; 
3 Caines, 206. LCrawEord v. Willing] 4 Dall. 
[4 U. S.J 289; 4 Mass. 108; 2 Mass. 433; 
1 Johns. 31o, 65; 2 Johns. 280; 8 Johns. 
446. But if interest otight not to have been 
allowed on these damages, still Consequa 
lias not been injm-ed, since the jury have 
improperly given him twelve per cent, in- 
terest on the debt due to him by the de- 
fendants, and that being disallowed, the ver- 
dict would be so nearly what it now stands, 
that the com't will not for a trifling dif- 
ference, direct a new trial. The reason why 
Consequa was not entitled to interest. Is, 
that Willings and Francis, and the other 
plaintiffs, attached this debt in theii- own 
hands, to answer the damages to which they 
were entitled, and no rule of law is more 
clear, than that after an attachment is laid, 
interest ui the hands of the garnishee stops. 
[Fitzgerald v. Calawell] 2 Dall. [2 U. S.] 
215; Serg. Attachm. 108. 

Whether a creditor can lay an attachment 
in his own hands, is a question which has 
been argued in the ease of Graighle and 
Notaagle; and if the court should decide 
that he may, the principle will apply to 
this case, the plaintiffs in the attachment 
having succeeded in those suits. If it be 
objected, that })j the agreement of the par- 
ties in those suits, Consequa was permitted 
to enter an appearance in one of them, with- 
out bail; and that he has given bail in 
the others, by which the attachments were 
dissolved, still the plaintiffs in the attach- 
ments were justified in retainmg the money, 
until their claims for damages should be 
decided; and besides this, the agreement 
recognises this right to retain. Upon the 
last point the cases noted below were cited: 
[Chm-ch V, Hubbart] 2 Cranch [6 U. S.] 
187; 3 Johns. 105. 1 Emer. 122; 1 Johns. 
Cas. 140; 1 Caines, 402; 3 .Johns. 268. 

b 

Binney & lugersoll, for tlie nile. 
Ixawle & Sergeant, against it. 

WASHINGTON, Circuit Justice. The writ- 
ten or statute laws of foreign countiies, 
are to be proved by the laws themselves, 
if they can be procured; if not, inferior 
evidence of them may be received. The un- 
written laws or usages may be proved by 
parol evidence, and when proved, I admit 
that it is for the com*t to construe them, 
and to decide upon their effect Whether 
the law or usage is sufficiently proved or 
not is a question, upon which the comrt 
may express an opinion or not as may seem 
proper. I have always thought, that the 
com't may give an opinion upon the weight 
of evidence, if it be believed by the jury; 
because upon a motion for a new trial, upon 
the ground of the verdict being against evi- 
dence, the court must decide whether it be 
so or not: and it would seem to follow, 
that tlie same opinion might tave been ex- 
pressed to the jmy on the trial. But the 
cotu't may decline to give an opinion to the 
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jtiry, upon the weight of evidence; and if 
it be doubtful, it is in general most proper 
to leave it to the jury. There is certainly 
no error in the court pursuing this latter 
practice, and it is even doubted, by very 
great authority, whether the coui't ought, in 
any case, to express an opinion, whether a 
particular fact is proved or not, I do not 
concur in that sentiment, nor have I acted 
in conformity witli it, although I am clearly 
of opinion, that the court is not bound to 
give au opinion in such a case. The present 
case was precisely wJthin the distinction 
above stated. The rule laid down in the 
case of Gilpins v. Consequa [Case No. 5,- 
452] was conceived by the court to be the 
general rule of compensation, in cases of 
this hind. But, if according to the usage 
of this ti-ade at Canton, a different rule pre- 
vails there, the court was of opinion, in the 
present cases, that that rule was incorporat- 
ed into the conti-act, and ought to prevail 
here. This is still my opinion. The rate 
of damages to be recovered for a breach of 
contract, is a part of the right to which 
the injured party is entitled, and it is to- 
tally distinct from the remedy provided for 
enforcing it. In the former case, the lex 
loci, where the contract was made or brok- 
en, is to prevail; in the latter, the lex loci 
of the forum, where the remedy is provided. 

In this case, the only evidence of a usage 
different from the general rule, was the 
settlement made by Consequa of the dam- 
ages claimed on the cargo of the Ganges; 
and his promise to settle the claims aris- 
ing from the cargo of the Asia, upon the 
same principle. But the court could not 
undertake to say, whether, under all the 
circumstances of the case, settlements and 
agreements were evidence of a usage con- 
sistent with them; or, whether they did not 
proceed from a spirit of concession, volun- 
tariiy made by Consequa, for which he 
might have had particular reasons. It was 
therefore left to the jury, and I think prop- 
erly so, to decide the fact one way or the 
other. When a usage is so established as 
to leave no reasonable doubt of its exist- 
ence, it becomes a part of the law; and the 
court will decide upon it as such, without 
requiring it to be again proved. Most of 
the usages of trade, have at some period 
been proved as matters of fact, and when 
sulficiently established, they have gro-\vn in- 
to laws. The rate of interest in China, for 
instance, is so well established to be twelve 
per centum per annum, that the court would 
not require it to be proved. 

As to the usage of the trade, attempted 
to be proved by Consequa, in relation to the 
purchase by samples, it is by no means 
clear, that the verdict is in opposition to 
the evidence. The witnesses examined 
to prove it, seem not to have had in view 
the case of an express contract, like that 
entered into in this case; and it would be 
strange indeed, if the mere examination of 



samples, sent by the Hong merchant to the 
purchaser, should amount to a rescinding of 
an express contract by the merchant, to 
deliver teas of the first quality. It would 
be too much to construe an act so universally 
practised, into a waiver of an express war- 
ranty. 

The third objection to the verdict must 
prevail. The settlement of Consequa with 
Sir. Kuhn, in relation to the cargo of the 
Ganges, and his promise to settle upon the 
same principles as to the cargo of the Asia, 
was the only evidence to prove an usage 
at Canton, as to the rule of compensation, 
opijosed to that laia down in the case of 
Gilpins V- Consequa [supra]. Kuhn was the 
witness, called to prove this settlement. 
The establishment of such an usage swelled 
the damages in one of the cases, with which 
the jury was then charged, and in which the 
witness was one of the plaintiffs. He was 
then a witness in his own cause, against 
the most sacred rules of evidence. It is 
no answer to say, that the verdict may have 
been founded upon other testimony than that 
of Kiihn. It is a sufficient objection, that 
it may have rested solely on his evidence 
or have been influenced by it. It was con- 
tended against the rule, that although the 
com"t should grant a new trial in the case 
where Kuhn was one of the plaintiffs, it is 
no reason for setting aside the other ver- 
dicts. To this the answer is, that Kuhn's evi- 
dence was given under the influence of an 
interest, which affected, equally, all the 
eases. If the danger of offering a tempta- 
tion to perjury, be the reason for excluding 
an interested person from giving testimony, 
it is equally applicable to the cases in which 
Mr. Kuhn has no interest, as to that in 
which he had. These observations will not 
be considered as applicable to this respect- 
able gentleman, otherwise than as the law 
applies them to all men indiscriminately, 
who are directly Interested in the cause in 
which they testify. 

As to the question of interest, it is un- 
necessary to give any opinion at this time. 
The right of Consequa to claim it upon he 
debt due by the defendant, will, under the 
particular ch'cumstances of the case, deserve 
serious consideration should the cause be 
tried again. I shall be better pleased, if 
the parties should render this unnecessai-y, 
by a compromise upon just principles. 

Rule made absolute. 



CONSEQUA CWILLINGS v.). See Cases 
Nos. 17,T66 and 17,767. 



Case I^o. 3,128a. 

CONSOLIDATED COAL CO. v. The SE- 
CRET. 

District Court, S. D. New Yorli. 1879. 

Maritime Lien for Supplies. 

[Coal delivered to a foreign vessel in pur- 
suance of an agreement with, and on the credit 
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of, her charterers, is not furnished on the cred- 
it of the ship.] 

In admiralty. Libel in rem by the Con- 
solidated Coal Company oi Maryland against 
the steamship Secret for supplies. 

H. B. Tremaine, for libelants. 
Butler, Stillman & Hubbard, for claim- 
ants. 

CHOATE, District Judge. This is a libel 
for supplies furnished to the Secret on the 
credit of the ship. She belongs to a British 
coi-poration. About the -ISth of December, 
1878, the ship not then being in port, the 
firm of Murray, Ferris & Co. made an agree- 
ment with the libelants under which the libel- 
ants were to furnish two schooner loads of 
coal, to be sent, one to Jacksonville, Florida, 
and the other to Nassau, N. P.,— in all 250 
tons,— and about 175 tons more were to be 
delivered to the Secret on her arrival in this 
port, where she was expected in a few days. 
Murray, Ferris & Co. informed libelant's 
agent that the Secret was to nm in their 
line, which libelant's agent Imew was a line 
between Jacksonville and Nassau, and the 
libelant's agent also imderstood, from the 
statements of Murray, Ferris & Co. at the 
time of the agreement, that the Secret was 
not an American vessel; but they did not 
know, and did not inquire, who her owners 
were, and where they resided. The price of 
the coal was agreed to, being $3.85 a ton 
for the two schooner loads to be delivered 
on board the schooner at the libelant's dock 
at Hoboken, and $4.00 a ton for that to be 
delivered to the Secret; this difference in 
price being caused simply in consequence of 
the diffei'ence of expense and convenience 
of delivery between the two places. The 
sale was a cash ti*ansaction. The 250 tons 
were delivered to the two schooners, which 
were chartered for the purpose by Murray, 
Ferris & Co., and bills of lading given by the 
masters of the schooners were received by 
the libelant's agents, and sent with the bills 
for the coal to Mm-ray, Ferris & Co. These 
bills of lading made the coal deliverable at 
Nassau and Jacksonville to persons desig- 
nated by Murray, Ferris & Co. The bills 
were made to Murray, Ferris & Co. This 
coal delivered to the two schooners was, as 
Murray, Ferris & Co. gave the libelant's 
agents to understand, to be there used by 
the Seci'et in her trips between those ports, 
and it, or part of it, was to be delivered by 
the schooners to the Secret, if in port on their 
arrival, otherwise- to be discharged on her 
dock. Afterwards the Secret arrived in this 
port, and the libelants; in pursuance of the 
agreement, delivered to her 170 tons of coal, 
and sent the bill to Murray, Ferris & Co. 
In fact, but not within the knowledge of 
libelants, Mm-ray, Ferris & Co., who were a 
Arm of merchants in this city, then in good 
credit, had chartered the Secret for four 
months, to run in their said line, agreeing 



to pay for all her supplies. They had had 
prior dealings with the libelants, purchasing 
coal of them, and these three items of coal 
sold were carried by libelants into the ac- 
count of "Murray, Ferris & Co." on their 
ledger, with another previous item there 
charged. The books kept by the libelant's- 
agents do not show any enti-y indicating that 
the coal was sold on the credit of the steam- 
ship, nor, at the time of the pm-chase, was 
anything said about its being furnished on 
her credit. Libelant's agent, indeed, who 
made the sale, testified that the sale was on 
the credit of the steamship, but the circum- 
stances clearly show the contrary, and his 
testimony, taken together, seems to indicate 
that all he meant by the statement was that 
he supposed that the ship was bound to pay 
for the coal if Mm-ray, Ferris & Co. did not 
do so. The coal was all purchased under 
one agreement, and there can be no distinc- 
tion drawn, as to the credit on which it was 
sold, between that shipped on the schooners 
and that delivered here to the steamship. 
The two schooner loads were absolutely and 
completely delivered to Murray, Ferris & 
Co.; put entirely in their power to do with 
what they liked. There was not even an 
agreement exacted from them that the coal 
should go to Nassau and Jacksonville. 
There was no reason to believe that, after 
that coal left this port, the Sea-et would 
ever be here again. Assuming that in fact 
this coal was actually used on the Secret, 
proof of which was defective on the trial, but 
which the libelants have reserved the right 
to produce evidence of, in case such evidence 
would entitle them to recover, all the usual 
indications of a credit to the vessel are want- 
ing, if indeed it is possible for a maritime 
lien for supplies to be created through such 
an absolute intermediate delivery to another 
party. It also appears that Murray, Ferris 
& Co., and not the ship, or her owners, were 
expected by the libelants to pay for the coal 
until after theu: insolvency. It is, I think, 
very clear that the sale of this coal was 
made directly to Murray, Ferris & Co., and 
on their credit. It is therefore unneces- 
sary to consider other points raised by the 
claimants. 
Libel dismissed, with costs. 



Case l^o. S,1S9. 

CONSOLIDATED FRinT-JAR CO. v. DOE- 
FLINGER. 

[2 Am. Law T. Bep. (N. S.) 511; Cor, Manu- 
al Trade-Mark Cas. 250; 2 Wkly. Notes 
Cas. 99; 2 Cent. Law J. 721; 1 Law & Eq. 
Eep. 393; 21 Int. Eev. Rec. 348: 1 N. Y. 
Wkly. Dig. 427; 32 Leg. Int. 362.] 

Cu'cuit Court, E. D. Pennsylvania. Oct, 1874. 

Tbade-Maek— Representing Article to be Pro- 
tected BY Patent When Patent has been 
Declared Void. 

■ 1. Complainants used, to distinguish jars, the 
designation "Mason's Patent, Nov. 30th, 1858," 
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"Mason's Improved," "The Mason Jar of 
1858." It appeared that the jars had been 
protected by a patent that had been adjudged 
to be invalid. Held, that the designation had a 
tendency to mislead the public, and could not, 
therefore, be protected as trade-marks. 

[Followed in Fairbanks v. Jacobus, Case No. 
4,608.] 

[See Allegheny Fertilizer Co. v. Woodside, 
Case No. 206.] 

2. In respect of the designation "The Mason 
Jar of 1872," the objection held not to he appli- 
cable. 

CADWALADER, District Judge. The 
complainants deduce their asserted right un- 
der Mason, -who was the patentee of certain 
alleged improvements in fruit jars. There 
has heen a judicial decision against the va- 
lidity of Ms patent; and they do not now as- 
sert its validity. But they claim a ti-ade- 
mark In what I think is not sufficiently dis- 
tinguishable from a claim of exclusive right 
in the patented privilege- In other words, 
the alleged trade-mark is either deceptively 
obscure, or purports to be for the subject of 
the patent, or to include it. These remarks 
apply, whether the trade-mark is claimed in 
the words "Mason's Patent, November 30th, 
1858," or in the woyds "Mason's Improved," 
or in the words "Thie Mason Jar of 1858," or 
in any substantially similar form of words. 
If there had not been a patent, a different 
import might perhaps be attiibutable to the 
second and thu-d of the forms of words 
which have been quoted. But when the 
question is considered with reference to the 
pre-existence of a patent to Mason, these ex- 
pressions are to be understood as applying to 
it, or as including the subject of it. The 
. patentee of an alleged invention, in consid- 
eration of the exclusive privilege granted to 
him for a limited period, is bound to disclose 
fully his secret; and is understood as dedi- 
cating the supposed invention to the public, 
subject to the supposed exclusive privilege. 
If the privilege is invalid, the dedication is 
immediate and absolute. It has, therefore, 
been contended that the rights of the public 
ought to be protected against any subsequent 
assertion by the patentee of an Independent 
right under the name of a trade-mark. 

The objection to the complainants' alleged 
right would prevail if it covered the whole 
of the question. But it does not. The an- 
swer to the objection is, that a tradesman 
who has an invalid patent may nevertheless 
rightfully use the subject of the patent him- 
self, and then he ought, in that case, to be 
protected against injury by others who false- 
ly impose their goods on the public as his 
own. Upon this view of the subject the case 
of Sykes v. Sykes, 3 Barn. & C. 541, 5 Dowl. 
& K. 292, was decided in the year 1824. It 
is a decision apparently in favor of the com- 
plainants here. It was hastily considered on 
a motion for a new trial, a rule to show cause 
being refused. But there was no defect in 
the reasoning on the point upon which, alone, 
it was decided. Another objection, however, 
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to the complainants' biU, does not admit, in 
reason, of the same answer. This objection 
is, that no title can be successfully asserted 
in a trade-mark which is of a tendency to 
mislead or deceive the public. This objec- 
tion may avail a defendant, notwithstanding 
what would otherwise be imputable to him 
as misconduct. The doctrine is, that the com- 
plainant must come into a court of equity 
with clean hands. 4 De Gex, J. & S. 149. 
This doctrine, if applicable alike at law, was 
overlooked in the case of Sykes v. Sykes. 
The direct application of the objection ap- 
pears when we consider that the alleged 
trade-mark in question tends rationally to 
induce a belief that the subject of it is a se- 
curely patented invention of Mason, whereas 
it has been judicially decided that he never 
had a valid patent for it as an invention. 
In cases prior to 1863, before English vice 
chancellors, the authority of Sykes v. Sykes, 
supra, could not be disregarded; and there 
was great hesitation in holding directly that 
a ti*ade-mark representing an article as pat- 
ented, when in fact it was not securely pro- 
tected by a patent, was invalid in equity. 
Thus Vice Chancellor Wood, afterwards Lord 
Hatherley, in 1853, intimated an opinion that 
the trade-mark would be invalid where no 
patent had ever existed (Flavel v. Harrison, 

10 Hare, 467); but afterwards, in the same 
year, when considering the case of a patent 
which had expired, suggested some qualifica- 
iion of the general doctrine (Edelsten v. Vick, 

11 Hare, 86, 87; compare with Morgan v. 
McAdam, 36 Law J. Oh. 229, 231). But such 
doubt, or hesitations, were removed in Eng- 
land by the case of Leather Cloth Co. v. 
American Leather Cloth Co. (in the house of 
lords in 1865) 11 H. L. Cas. 523, affirming a 
■decree made by Lord Chancellor Westbury, 
in 1863. 4 De Gex, J. & S. 137. In this case 
Lord Kingsdown said: "If a trade-mark rep- 
resents an article as protected by a patent, 
when in fact it is not so protected, it seems 
to me that such a statement prima facie 
amounts to a misrepresentation of an im- 
portant fact, which would disentitle the own- 
er of the trade-mark to relief in a court of 
equity against any one who pirated it;" and 
added, that he would have great difficulty in 
assenting to the distinction suggested by Vice 
Chancellor Wood, in case which had been 
cited. 11 BL L. Cas. 543, 544. Lord Kings- 
down here succinctly restated the opinion of 
Lord Westbury, in the court of chancery; 
and Lord Westbury adhered to it in the com*t 
of appeal. Page 548. 

An exception from this rule of decision had 
been previously, and has been since, recog- 
nized in the case of an article, such as patent 
leather, or patent thread, whose designation 
of this kind is in constant use, though no one 
supposes that it is thereby intended to con- 
vey the impression that the subject is pro- 
tected by any patent. Marshall v. Ross, L. 
R. 8 Eq. 652, 653. So after a patented privi- 
lege is long since expired, such a designation 
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may have become a general or special word 
of ai-t. Hall V. BarroTVS, 4 De Ges, J. & S. 
15o. But such exceptions only confirm the 
rule of decision in ordinary cases. Lord 
TVestbury, in tlie court of chancery (4 De 
Gex, J. & S. 13S, 139), seems to have had 
American decisions in view. His opinion ap- 
pears to have been followed in the patent 
office of the United States. If other Ameri- 
can opinions are conflicting, it may, perhaps, 
be attributable to undue defence to the sup- 
posed authority of Sykes v. Sykes. If there 
be such a conflict, the question is too doubt- 
ful for intei-locutory adjudication. 

The above observations may not be applica- 
ble to the alleged ti-ade-mark in the words 
"The Mason Jar of 1S72." The complainant, 
if so advised, may renew his application as 
to this mark. But a man is perhaps not at 
liberty to flood the market with various des- 
ignations, all inpluding more or less of a com- 
mon subject, without making the differences 
very distinct How this may be as to the 
particular subject here, I cannot at present 
decide. 

As to -the other alleged trade-marks, a pre- 
liminai'y injunction is refused. 



Case "No. 8,130. 

CONSOLIDATED FRUIT-JAB CO. v. 
STRONG. 

[2 N. J. Law J. 338.] 

Circuit Court, D. New Jersey. July 18, 1879. 

Practicc— Final Decree. 

[Since the amendment of equity rule 18, a 
final decree may be taken at any time after 30 
days after the bill is taken pro confesso.] 

NIXON, District Judge. The bill of com- 
plaint was filed in this case July 22, 1878, 
and a provisional injunction granted upon 
notice to the defendant, July 27, 1878. No 
appearance has been entered, or plea, an- 
swer or demurrer filed, by the defendant. 
The complainant neglected to enter the or- 
der in the rule book that the bill be taken pro 
con., as it was entitled to under the eight- 
eenth equity rule. The case slept imtil the 
24th of June, 1879, when the complainant 
took a infle upon the defendant to plead, an- 
swer, or demur to the bill within twenty 
days after service upon her or her solicitor 
of a copy of said order. It was served 
June 27th, and, no appearance having been 
entered, or plea, answer or demurrer filed, 
the comp'ainant may now enter, as of cours?, 
a decree pro confesso. Before the recent 
amendment of the eighteenth rule (see 97 U. 
S. viii.), no final dea'ee could be taken until 
the first day of the next term, but now it 
may be done at any time after thirty days 
after the bill is taken pro con., but not at 
once, as asked for by the decree presented. 



Case Ho. 3,131. 

CONSOLIDATED FRUIT-JAK CO. v. 
THOMAS. 

[2 N. J. Law J. 272.] 

Circuit Court, D. New Jersey. June Term, 
1879. 

Infbisgemest of Tjiade-Mark— Prelijiinatiy 
Xsj cscTio>?— Laches. 

1. An infringement of a trade-mark is not 
necessarily an esuct imitation. No matter how 
vague the resemblance, if the imitation is so 
close that by the form, marks, contrasts, or 
their special arrangement, purchasers exer- 
cising ordinary caution are liable to be misled 
by it, it is a case of infringement. 

2. The device used by the Hero Glassware 
Works held to be an infringement of the trade- 
mark of the complainants. 

3. Delay in making the application is no bar 
to a preliminary injunction, althoush it may 
preclude the complainant from obtaining past 
profits. 

Frost & Coe, of New York, and A. Q. Keas- 
by, for complainants. 

"Wm. C. Witter and Causten Browne, of 
New York, and Samuel Dickson and Jobin C. 
Bullitt, of Philadelphia, for defendant. 

NIXON, District Judge. There is no diiS- 
culty about this ease in regard to the in- 
fringement The only embarrassment arises 
in detei'mining to what extent the injunc- 
tion should go, or what it should include. 
The complainant corporation and the Hero 
Glass Works, which are the producers of 
the articles complained of, are the principal 
makers of fruit-jar caps in the country. 
Any interference with the business of the 
one, would particularly give a monopoly to 
the other. But such a consideration should 
not and will not hinder the court from pro- 
tecting the complainant in all its rights. 

The question of infringement is ordinarily 
more easily determinable in trade-mark 
cases than in patent cases, because they are 
less dependent upon the testimony of wit- 
nesses. Whether one thing is a colox*able 
imitation of another, is answered most satis- 
factorily by judicial inspection and compari- 
son of the two, and if the court is convinced 
by such inspection and comparison that the 
two things are near enough alike to deceive 
or mislead the ordinary pm*chaser, in the 
exercise of ordinary care and caution, no 
amount of expert evidence of substantial dif- 
ference would justify the court in withhold- 
ing the injunction. 

The infringement by the defendant is clear. 
The monograms differ because the letters are 
not the same; but it is not necessary for the 
complainants to show an exact imitation or 
similarity before they are entitled to the pro- 
tection of the court No matter how vague 
may be the resemblance, if it be sufficient to 
mislead the public, it is unlawful, and when 
unexplained, it is the duty of the court to 
infer intent, and to hold that the resem- 
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blance Tvas adopted for tlie purpose of de- 
ception. Taylor v. Taylor, 23 E3ng, Law & 
Eq. 282; Curtis v. Bryan, 2 Daly, 312. It is 
diflaeult to lay down a general rule, which 
will he applicable to all cases, of what con- 
stitutes the infringement of a trade-mark. 
It may be said, however, as was substan- 
tially held by the supreme court in MdLean 
V. Fleming, 96 U. S. -245, that an injunction 
slaould be granted whei-e the imitation is so 
close tliat by the form, marlis, contrasts, or 
their special arrangement, or by the general 
appeai-ance of the infringing device, purchas- 
ers exercising ordinary caution are liable to be 
misled into buying the article bearing it for 
the genuine one. Both parties in the present 
case have the right to manufacture and sell 
fi-uit-jar caps. The complainants have adopt- 
ed and registered as their trade-mark a mon- 
ogram composed of the initial letters of the 
corporation name. They began its use early 
in tlie year 1878, to distinguish their manu- 
factm-es from the product of other houses, 
and particularly of their great rival, the 
Hero Glassware Works. They placed the 
monogram on the circular depression on the 
top of the cap. The caps were put up for the 
market in wooden boxes, in each end of 
which the trade-mark was printed in red 
ink. Each box was also furnished with 
printed circulars, on which the monogram 
appears on the bottom, between the words 
"like" and "this." The jar caps in the de- 
ponent's possession have also a monogram 
put in the circular depression on the head of 
each cap. The same was also printed in red 
ink on the end of the wooden boxes contain- 
ing the caps, and the boxes are supplied 
with circulars in a stj'le of printing to 
give them the general appearance oi the com- 
plainant's circulars, and also showing in the 
same relative position a printed monogram 
between the words "like" and "this." It is 
proved that all these resemblances have been 
adopted and used by the manufacturers of 
the defendant's caps since the registi-y and 
use of the complainant's trade-mark. They 
are not accidental, but intentional and mis- 
leading, and therefore unlawful. 

Tlie court suggested to counsel, in the argu- 
ment, that the delay of the complainants in 
applying to the court for the injunction until 
the season for furnishing fruit-jar caps had 
fully arrived, had a suspicious aspect, and 
that we should be reluctant to interfere with 
the defendant, whatever might be the legal 
rights of the complainants, if there had been 
laches in bringing the suit The suggestion 
was perhaps uncalled for by the facts of the 
ease; but it was prompted by the extreme 
sensitiveness which always springs up when 
any disposition is suspected of using the pro- 
cess of the court to obtain a temporary busi- 
ness advantage. There has been large dis- 
cussion of the question how far laches in 
stopping the infringement of a trade-mark 
will deprive a complainant of the benefits of 
a preliminary injunction. But that discus- 



sion has been put to rest, so far as this court 
is concerned, by the recent decision of the 
supreme court in the case of McLean v. 
Fleming, 96 U. S. 245, when it was held that 
acquiescence of long standing was no bar 
to an injunction, although it precluded the 
party acquiescing from any right to an ac- 
count for past profits. This was only an- 
ticipating the latter decision of the high 
court of justice in England, in the case of 
Pullwood V. FuHwood, 9 Ch. Div. 176, when 
the single question involved was the effect of 
delay in prosecuting for an infringement of 
a trade-mark, and when the defendant set 
up, as a defence to an application for an in- 
junction, that the plaintifC had known all 
the material facts stated in the pleadings for 
a period of at least two or three years before 
the action was brought The court said this 
was no defence, and that, where an injunc- 
tion is sought in aid of a legal right, mere 
lapse of time was no bar to granting it. The 
injunction was treated as always a matter of 
coiurse, if it appeared that the legal rights 
existed. 

The court is of the opinion that ihe com- 
plainants are entitled to an injunction re- 
straining the defendant pendente lite from 
the use of the monogram on the fruit-jar 
caps, and on the ends of the boxes, and from 
circulating the printed circulars so closely re- 
sembling the circulars of the complainants; 
and it is ordered accordingly. 



Case :No, 3,13S. 

CONSOLI DATE D FRDIT-JAil CO. v. 
WHITNEY et al. 

[1 Ban. & A. 356;^ 10 Phila. 268; 31 Leg. 
Int 229.] 

Circuit Court, D. New Jersey. June, 1874. 

Appoktionmekt by Licensee op Patent— In- 
JDNCTiox— Modification. 

1. A mere license is not apportionable, so as 
to permit the licensee to grant to others sepa- 
rate rights to use or work the patent, by sub- 
dividing the rights that may have been granted 
to himself. Brooks v. Byam [Case No. 1,- 
948], commented on and followed. 

[Distinguished in Adams v. Howard, 22 Fed. 
658.] 

2. The patentee gave to A, and his assigns, 
a license to manufacture and sell the Mason 
fruit jar, patented September 24, 1872, within 
a specified territory. Afterwards, the patentee 
assigned the patent, and all his rights thereun- 
der, to the complainant. Held, that a transfer 
by A, of a portion of the rights and privileges 
secured to him by the license, was void, as 
against the complainant, even if the complain- 
ant's assignment was held subject to the prior 
license. 

[Cited in Kacine Seeder Co. v. Joliet Wire- 
Oheck Rower Co., 27 Fed. 376.] 

3. Where, upon the filing of a bill for the 
infringement Of a patent, an injunction order 
has been granted, restraining the defendant, 
pendente lite, from manufactmring and selling 

* [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 
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the patented article; and an application, on be- 
lialf of tlie defendant, is made to the court, 
to modify the injunction, by permitting the de- 
fendant to manufacture a limited number of 
tlie patented articles, with which to complete 
contracts between the defendant and third par- 
ties; and, as a condition to the modification, 
the defendant offers to file a bond, to secure 
complainant against loss occasioned thereby; 
and it appears, from the papers used upon the 
application, that the defendant is the assignee 
of a part only of the rights, secured to his as- 
signors by license from the patentee, and that, 
at the time of the assignment to the defendant, 
a suit was pending in New York, between the 
present complainant and the assignors of the 
defendant, wherein the relief sought was to 
have the license from the patentee to the de- 
fendant's assignors held fraudulent and void, of 
which suit the defendant admitted having, at 
some time, received actual notice: Held, that 
the absence, in the moving papers, of sufficient 
proof, that the notice to the defendant of the 
pendencv of the former suit was subsequent, 
and not prior, to the making of the contracts 
which the defendant now desires to carry out, 
is fatal to the defendant's motion, and, that 
the papers did not present a proper case for the 
exercise of the equitable powers of the court. 

[Cited in Tobey Furniture Co. v. Colby, 35 
Fed. 594.] 

4. The rule that where the complainant has 
established a right to an injunction, the defend- 
ant cannot defeat it by tendering security for 
damages, is applicable to patent cases. 

[In equity. On bill filed [by the Consolidat- 
ed Fruit-Jar Company] for an account, and 
to restrain defendants [Thomas W. "Whit- 
ney and others] from the use of letters pat- 
ent No. 131,695, granted to John L. Mason 
Sept 24, 1872, under a license alleged to have 
been fraudulently granted, an injunction 
order was made by virtue of the 7th section 
of the act to further the administration of 
justice, approved June 1st, 1872 (17 Stat 197), 
enjoining the defendants from malting or 
vending any fruit jars containing the im- 
provements secured by said letters patent, 
imtil the decree of the court upon the mo- 
tion for an injunction. Application made to 
the court to modify the injunction order, so 
as to allow defendants to complete certain 
contracts for jars, upon the tender of se- 
curity to the complainants for ill damages, 
and on the affidavit of one of the defendants, 
that they had purchased the right to manu- 
factm'e and sell under the license in good 
faith, and without notice of the alleged 
fraud.] =" 

A. Q. Keasbey, for complainant. 
Abram Brownmg, for defendant 

NIXON, District Judge. Application is 
made to the court, to modify the injunction 
drder, granted on filing the bill in the above 
stated case. 

The application Is based on the ground, 
that the defendants, in good faith, purchased 
the right to manufacture and sell the jars 
or botties, described in the Mason patent; 
that, in like good faith, they have entered 
Into contracts with sundry person to fur- 

» [From 31 Leg. Int 229.] 



nish such jars or botties, upon specified 
terms, and within or at certain times, 
which contracts are only partially executed; 
and, that if they ai-e now resti'ained from 
fulfilling them, they will be subjected to 
serious losses, damages, etc. The modifica- 
tion asked for is, that the defendants 
may be allowed six weeks to carry out 
all unexecuted conti-acts, not exceeding the 
manufactm-e and delivery of fifteen hun- 
dred gross of said jars or bottles, on their 
indemnifying the complainant, against any 
loss or damage whioh it may sustain, by rea- 
son of their completing the same. 

As the case now stands, there are two rea- 
sons why the court is precluded from grant- 
ing this request: 1. It does not appear up- 
on the face of the papers, that the defend- 
ants have acquired' any rights to manufac- 
ture and sell under these patents. All the au- 
thority they have, is derived from the agree- 
ment entered into, during the month of De- 
cember, 1873, between the Standard Union 
Manufactm-ing Company and the defendants, 
while the suit was still pending against the 
individuals who principally formed and con- 
stituted the said company. If I have not 
mistaken the pxurport of that agreement, its 
design was, to convey to the defendants, for 
a valuable consideration, the exclusive right 
to make and sell the Mason patent fruit jar, 
patented September 24, 1872, and known in 
the market as the Mason jar of '72, in the 
city of Philadelpliia, and at all places within 
fifty miles of said city, and also in the city 
of Baltimore. Conceding, for the purposes 
of this motion, that the paper executed by 
John L. Mason to John K. Chase, November 
13, 1872, is a valid instrument, so far as the 
rights of these defendants are, concerned, 
who are bona fide purchasers under it, with- 
out notice of any fraud, yet, it must be 
borne in mind, +hat such paper does not pin:- 
port to be an assignment of the invention, 
but a mere license to exei'cise the privileges 
secured by the patent. It is not claimed that 
the Standard Union oManufactiiring Company 
had more than the rights of a licensee, and, 
while it is an open question, whether a li- 
cense to a party and his assigns is a per- 
sonal privilege, or whether it confers the 
power of assignment, in its entirety, to third 
persons, it seems to be understood, that a 
mere license is not apportionable, so as to 
permit the licensee, as is attempted in the 
present case, to grant to others, separate 
rights to use or work the patent, by sub- 
dividing the rights that may have been 
granted to himself. Curt. Pat. § 213; Brooks 
V. Byam [Case No. 1,948]. 

The case of Brooks v. Byam, supra, was 
this: A patentee of friction matches, by 
deed under seal, granted, sold, assigned, and 
transferred to B, his executors, admtoistra- 
tors, and assigns, the right and privilege of 
making, using, and selling the friction 
matches patented; and to have and hold the 
right and privilege of manufacturing the said 
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matches, and to employ in and about the 
same six persons, and no more, to vend them 
in any part of the United States. Judge 
Story was in doubt, whether the license was 
not such a personal privilege, that the en- 
tirety could not be assigned, notwithstand- 
ing it was given to "^ and his assigns, and 
left the question open, because it was not 
necessary, in that ease, to decide it. He held, 
however, that the right granted by the above 
deed, was a license or authority, coupled with 
an interest in the execiltion, to the grantee 
and six persons to be employed by him in 
making matches; that the right was an en- 
tirety, incapable of being apportioned or di- 
vided among different persons; and that, 
therefore, an assignment by B, of a right to 
make as many matches as one person could 
roll up, was void. 

The learned judge, in his opinion (page 
545), pertinently i-emai-ks: "The language 
ought, in my judgment, to be exceedingly 
clear that should lead a com't to consti-ue 
an insti-ument of this sort, granting a single 
right or privilege to a particulai' person or 
his assigns, as also granting a right or li- 
cense to split up the same right into frag- 
ments among many persons in severalty, 
and thus to make it apportionable as well as 
ti-ansmissible. The patentee might well 
agi'ee to convey a single right as an entirety, 
to one person, to manufacture the matches, 
and employ a fixed number of persons un- 
der him, when he might be wholly opposed 
to apportioning the same rights in severalty 
among many persons." 

On the other hand, it appears by the bill 
of complainant, that on the 6th of Januaiy, 
1873, Mason executed assignments to the 
complainant, of the legal title to the patents 
—the right to the monopoly embraced in the 
inventions. Admitting that this is held sub- 
ject to the license granted to Chase, the at- 
tempted appox'tionment of the authority to 
the exercise of the license between the grant- 
ees of Chase and the defendants, must be 
ti'eated as void, against the complainant. 

2. The other ground, on which the court 
should refuse to modify the injunction order, 
appears, by considering the defective char- 
acter of the affidavits, on which the motion 
is founded. 

The bill charges, that the complainant 
brought a suit, in the courts of New York, 
to declare the license from Mason to Chase 
fraudulent and void, that the rights of the 
defendants were acquired pendente lite; 
and, that the defendants had actual notice of 
the pendency and character of said suit. 

The only defendant that filed an affidavit 
is Samuel A, Whitney, who states, that nei- 
ther he, nor his brother, the other defendant, 
had anything, or very little, to do with enter- 
ing into said agreement; and, had no ac- 
quaintance with John L. Mason, the presi- 
dent of the Standard Union Manufactm-ing 
Company, by whom, on the part of that com- 
pany, the said agreement was wholly made; 



that, on the part of the defendants, one 
Thomas W. Synuott, who was, at the time, 
and long before and ever since has been, 
their agent and clerk, conducted all the nego- 
tiations with the said Mason that led to the 
agreement, which, when concluded upon, 
was drawn up by said Synnott, and by him 
delivered to defendants for approval and 
execution; and that,' on its approval and ex- 
ecution, it was assumed, without inquiry or 
doubt on theii* part, that the said company 
were the ti-ue, legi^l, and bona fide owners of 
the said letters patent and the extensions 
thereof, and had full power and authority to 
gi'ant a license to said defendants, to manu- 
facture and sell said bottles or jai's, to the 
extent agreed upon in the said articles of 
agi-eement; and that, so far as he knows and 
believes, the said Synnott, as the agent of 
the defendants, acted upon the like assump- 
tion of ownership and right of said company, 
and, in like good faith, in negotiating and ef- 
fecting the said agreement. He f m*ther admits, 
that, since the agreement was entered into, 
and contracts for manufactm'ing quantities of 
jars or bottles were made by the defendants 
in good faith, he received notice of the suit 
in the city of Kew York, involving the right 
of the Standard Union Manufacturing Com- 
pany to said letters patent, or some of them, 
and the extensions thereof, but he fails to 
make any statement in regard to the essen- 
tial fact, whether the large contracts for the 
sales of bottles or jars to third parties, which 
they now ask the privilege to carry out, were 
entered into prior or subsequent to the notice 
and knowledge of said suit. This is an ap- 
peal to the court for the exercise of its equi- 
table powers, to relieve parties from the 
harshness of the rigid application of legal 
rules and principles, and before the court 
can interfere, some equitable reason should 
be clearly revealed. Whatever relief, under 
this head, the defendants might be entitled 
to, in regard to contracts ma&e by them be- 
fore they had notice of the alleged fraudu- 
lent title of their grantors, they have no 
claim to be relieved from the consequences 
of their engagements and conti'acts, after 
such notice. The absence of all information, 
as to the respective dates of the notice of 
the pending suit, and of the contracts sought 
to be exempted from the resti'aints of the 
injunction order, is significant, and, in de- 
fault of explanation, is fatal to the motion. 

It was suggested, by the affidavit of the 
defendant, Mr. Whitney, and by the counsel 
of the defendants, at the hearing, that the 
defendants were able and willing to give 
their bond, with security if required, to in- 
demnify the complainant against any loss or 
damage it may sustain, by reason of their 
being allowed to complete the said contracts. 

But, it seems to me, that this case comes 
clearly within the spirit of the rule, now so 
well established, that where a case re- 
veals the right in the complainant to the 
protection afforded by an injunction, the 
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defendant cannot defeat it by tendering 
security foi* damages. Sickles v. Mitchell 
[Case No. 12,835]; Hodge v. Hudson R. R. 
Co. [Id, G,DGO]. In patent cases, especially 
wliere the owner depends upon the use 
of the invention, and the monopoly which 
the ownership affords, for his gains and 
profits, and not upon the sale of licenses to 
otliers, it is impossible to afford adequate 
protection by a bond of indemnity, because, 
there are no sufficient data existing, on which 
the damages or profits can be estimated. 

The injunction order in this case was 
granted by virtue of the provisions of the 
seventh section of the "act to further the 
administi'ation of justice," approved June 1, 
1872 (17 Stat. 197). Whether it will result in 
gi'anting a provisional injunction, depends 
upon the answer or the affidavits of the de- 
fendants, on the hearing. In the mean time, 
the law^ vests the court with discretion, as to 
compelling the complainant to give security 
to the defendants for the losses which they 
may sustain by reason of the Injunction order, 
if it should afterwai'd appear that they had 
the right to use the patents in question. 

As there are no charges of actual fraud 
against the defendants, I am disposed to 
entertain a motion, in their behalf, to require 
the complainant to give such security to the 
defendants, and will hear their counsel, at 
any time, in regard to the amount of the 
penalty of the bond to be executed, on proof 
of notice to the complainant of such applica- 
tion. 



Case M"o. 3,133. 

CONSOJilDATED FRUIT-JAH CO. v. 
WHITNEY et al. 

[2 Ban. & A. 30.] ^ 

Circuit Court, D, New Jersey. March, 1875. 

Contracts under Patekts— Jurisdiction — Res 
Judicata — Judgment op State Court — Lis 
Penddss, 

1. TiTiere the controversy does not involve 
the validity of letters patent, but turns upon 
the force and effect of some contract under 
them, the state eonrts are the proper tribunals 
for the adjudication, and the federal courts can- 
not properly assert jurisdiction, unless the resi- 
dence or citizenship of the parties confers it. 

2. The application of the doptrine of res ad- 
judieata to parties to former actions and their 
privies, considered. 

3. A suit against three of the defendants in 
the court of common pleas of the city and 
county of New Yorli resulted in a decree that 
two licenses under letters patent were fraudu- 
lent and void. Held, that these defendants were 
estopped from denying in a suit by the same 
complainant in a federal court brought for the 
infringement of the letters patent, that the 
licenses were fraudulent and void. Bdd, also, 
that the decree of the state court was res ad- 
judicata against all the privies of the said de- 
fendants, whose rights were acquired from them 
after the making of said decree. 

* [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 



4. In cases where the law of lis pendens can 
be applied, it is limited in its application to- 
parties whose rights were acquired after the 
suit was instituted" against- the grantors or 
vendors under whom they claim. 

[Cited in Bate Refrigerating Co. v. GUlett, 30 
Fed. 687.] 

[In equity. Bill by the Consolidated Fruit- 
Jar Company against Thomas H. Whitney ^. 
Samuel A. Whitney, John L. Mason, and 
the Standard Union Manufacturing Compa- 
ny, to restrain the Infringement of certain 
patents.] 

A. Q. Keasbey and J. H. B. Latrobe, for 
complainant 

Abram Browning and George Harding, for 
defendants. 

NIXON, District Judge. This is a motion 
for a preliminary injunction. The answer 
of the defendants to all the material alle- 
gations of the bill is full and complete. 
Assuming, as I am bound to do at this 
stage of ihe proceedings, that it is true, the 
application must be refused, unless the judg- 
ment in the court of common pleas of the 
city and county of New York, in the suit 
brought by the complainant against John 
L. Mason, John K. Chase, and Henry F. 
Johnson, declaring fraudulent and void the 
two licenses granted by Mason to Chase for 
the letters patent No. 22, 129, and No. 22,- 
186, is held to be binding upon the other 
defendants here sought to be enjoined. 

That action was begun against Mason 
and Chase, on the 11th of April, 1873. Hen- 
ry F. Johnson was made a party defend- 
ant by order of the court, on the 14th of 
July following, and an amended summons 
Tvas issued July 18, requiring him and the 
other defendants to answer a supplemental 
bill filed in the cause. The final decree was- 
entered on the 10th of Februaiy, 1874, de- 
claring that the license executed by Mason 
to Chase, bearing date November 13, 1872, 
and recorded in the patent office of the 
United States February IS, 1873, was made 
eollnsively, in fraud of the rights of the 
complainant, and was void against said 
rights in the hands of Chase; and that the 
two several transfers or assignments of the 
license from Chase to Johnson — one by an 
instrument in writing, dated February 27, 
1873, and recorded in the patent office on 
the 13fh of June following, and the other, dat- 
ed April 9, 1873, and recorded as aforesaid 
on the 16th— wete not made in good faith 
and for a valuable consideration; that they 
vested no right or interest in Johnson, but 
that the same' were wholly void and of no 
effect against the complainant, in the hands 
of said Johnson; and, further, perpetually 
enjoined the three defendants and each of 
them from transferring, assigning, or in any 
manner using, or disposing of the said 
grants, licenses, or assignments.' 

' [See this case on appeal. Consolidated Fruit 
Jar- Co. V. Mason (Com. PI. N. Y.) 7 Daly, 64.1 
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It must be remarked, as a preliminary 
consideration, that the suit in New Yorlc 
■only referred to the patents No. 22,129, for 
"Improvement in moulds in making bottles," 
xind No. 22,186, for "Improvement in screw- 
necked bottles," "and did not involve any 
inquiry into the right to use the license for 
patent No. 19,786, for "Improvements in 
screw chucks" by or through the defend- 
ant Chase. The license to make and use 
the lathe chuck under this patent, with cer- 
tain limitations and restrictions, was grant- 
ed to Chase by the Sheet Metal Screw Com- 
pany, in June, 1869, which limitations and 
restrictions were removed by a subsequent 
grant in August, 1871. There is nothing, 
therefore, in the case, which authorizes the 
<?ourt to enjoin any one in regard to the 
use of that patent, and its further consid- 
eration will be dismissed. 

The ground was taken by the counsel of 
the defendants, that no one was estopped 
"by the judgment of the state court of New 
York, because the court had in fact no 
jui'isdiction over the subject matter of the 
controversy. The argument was, that the 
right of property in inventions was wholly 
the creature of the constitution of the Unit- 
ed States, and of the acts of congress in 
pursuance thereof, and that all suits touch- 
ing such rights are confined to the federal 
courts. 

It is, undoubtedly, true, that the state 
courts have no cognizance of actions in 
-which the validity of letters patent is In- 
volved. The jurisdiction of the courts of 
the United States is exclusive over such 
questions. Where, however, the controver- 
sy does not turn upon the letters patent, 
but upon the force and effect of some con- 
tract under them or in reference to them, 
in which the question of their validity is 
not raised, it has long been held that the 
state courts are the appropriate tribunals 
for the adjudication, and that the federal 
courts cannot properly assert jurisdiction, 
unless the residence or citizenship of the 
parties confers it. Thus, in the case of 
Wilson V. Sandford, 10 How. [51 U. S.] 99, 
where a bill had been filed in the circuit 
court of the United States for the district 
of Louisiana, to set aside a contract be- 
tween the appellant and the appellees, by 
which the former had granted to the latter 
permission to use, or vend to others to be 
used, one of Woodworth's planing machines, 
a.nd to obtain an injunction against the 
further use of the machine, on the ground 
that it was an infringement of his patent 
rights— the jurisdiction of the supreme com't, 
■on the appeal, depended upon the question 
whether the action arose "under any law 
of the United States granting or confirming 
to inventors the exclusive right to their 
inventions or discoveries." 

The opinion of the court, dismissing the 
appeal, was delivered by Chief Justice Taney, 
in which he says: "The dispute in this 



case does not arise under any act of con- 
gress; nor does the decision depend upon 
the construction of any law in relation to 
patents. It arises out of the contract stated 
in the bill; and there is no act of congi'ess 
providing for or regulating conti-acts of this 
kind. The rights of the parties depend al- 
together upon common law and equity prin- 
ciples. The object of the bill is to have this 
contract set aside and declared to be for- 
feited; and the prayer is 'that the appellant's 
reinvestitm*e of title to the license granted to 
the appellees, by reason of tibie forfeitm-e of 
the- contract, may be sanctioned by the court,* 
and for an injunction. But the injunction 
he asks for is to be the consequence of the 
decree of the court sanctioning the forfei- 
ture. He alleges no ground for an injunction 
tmless the contract is set aside. And if the 
case made in the bill was a fit one for relief 
in equity, it is very dear that whether the 
contract ought to be declared forfeited or 
not, in a court of chancery, depended alto- 
gether upon tbe rules and principles of 
equity, and in no degree whatever upon any 
act of congress concerning patent rights." 
And to the same effect, also, was the opinion 
of Mr. Justice Nelson, in Goodyear v. Day 
[Case No. 5,568]. 

The pleadings in the suit in the com't of 
common pleas of the city and county of New 
York, presented no issue in regard to the 
validity of the patents. The only question 
was as to the validity and bona fides of cer- 
tain transfers and assignments of interests in 
and under them of which— the above cases 
being authority— the court had jurisdiction. 

The court having jmlsdiction over the sub- 
ject matter, the next inquiry is, who is con- 
cluded by the judgment or decree? The gen- 
eral mle is, that all matters which have been 
once determined by judicial authority cannot 
be again drawn into controversy as between 
the parties and privies to the decision. The 
parties, with some exceptions not necessaiy 
here to be stated, are named in the record. 
They have their day in court; are interested 
in the property or matters involved in the 
litigation, and have the right to give direc- 
tion and control to the proceedings. There 
must be an end to strife, and where a person 
has been summoned to appear, or voluntarily 
appears, and has the opportunity to main- 
tain or deny the issues presented by the 
pleadings in a cause, he is ever afterward 
estopped from controverting the truth of the 
facts directly decided. 

It may be said, generally, that privies are 
those who are partakers, or have an interest 
in any action or thing. The term privity de- 
noting mutual and successive relationship to 
the same rights of property, privies to a 
suit are those who are represented by the 
parties and claim under them. The princi- 
ple on which they are bound by the proceed- 
ings is, that they are identified with the par- 
ties in interest, and where such identity 
exists they are concluded by the result. The 
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grantee, on tlie transfer of land, or the ven- 
dee, on the sale of chattels, is estopped by the 
acts and admissions of Ms vendor or grantor, 
and by a judgment or decree against him, 
because he holds by a derivative title from 
such grantor or vendor, and cannot be in any 
better position than, the party from whom he 
obtained his rights. 

But here an important qualification must 
be stated in regard to the estoppel of privies 
by a judgment or decree against those with 
whom they are in privity. In order to bind 
them as privies to the judgment, their suc- 
<;ession to the rights of property affected by 
it should occur after the judgment; or, if 
the law of lis pendens is invoked, after the 
service of the summons or subpoena. B^eem. 
Judgm. §§ 162, 195. One that has acquired 
his title previously, must be made a party 
to the proceedings if he is to be bound by 
the result Some confusion has arisen in the 
boobs, because this proper qualification of 
the rule has not always been kept in mind 
or stated with precision. Thus in Com. Dig. 
tit. "Evidence," we have the broad statement 
that "A verdict in another action for the 
same cause shall be allowed in evidence be- 
tween the same parties. So it shall be evi- 
■dence whei'e the verdict was for one under 
whom any of the present parties claim." 
In roster v. Derby, 1 Adol. & B. 790, Lord 
Littledale, in commenting on this paragraph, 
says; "But that must mean a claim ac- 
quired through such party, subsequently to 
the verdict; if, as it has been now argued, 
the rule could be extended to parties claiming 
other lands under the same title previously to 
the verdict, the effect of such verdict might 
be carried back for a hundred years." And, 
hence, the court of appeals in New York, in 
Campbell v. Hall, 16 N. Y. 575, held, that a 
mortgagee is not estopped by judgment in 
an action between his mortgagor and a prior 
mortgagee, rendered after the execution of 
the second mortgage, but may litigate the 
amount due upon the prior mortgage, not- 
withstanding the judgment Selden, J., de- 
livered the opinion of the court, and after 
discussing the nature of the privity between 
the grantor and grantee, and the reasons 
why the latter is estopped by the acts of* 
the former or by judgment or decree against 
him, he continues: "This being the reason 
of the rule, it follows that it can have no 
application except where the conveyance is 
made after the event out of which the es- 
toppel arises. The principle in such cases is, 
that the estoppel attaches itself to and rtms 
with the land. The grantor can transfer no 
greater right than he himself has, and hence 
the title which he conveys must necessarily be 
subject, in the hands of the grantee, to all 
the burdens which rested upon it at the time 
of the transfer. On the other hand, nothing 
which the grantor can do, or suffer to be 
done, after such transfer, can affect the 
rights previously in the gi-antee. It is ob- 
vious, therefore * * * that the rule that 
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estoppels are binding upon privies as weU as 
parties, should be stated with qualifications." 
And it is because of this qualification that 
a tenant in possession before the commence- 
ment of an action of ejectment cannot be 
dispossessed by the judgment, unless he was 
made party to the suit, and that the as- 
signee of a note is not affected by any litiga- 
tion in reference to it beginning after the 
assignment, and that the foreclosure of a 
mortgage, or of any other lien, does not 
operate upon the rights of any person wbo 
is not a party to the suit, whether such per- 
son is a grantee, judgment creditor, attach- 
ment creditor, or other lien holder. Freem. 
Judgm. § 162. 

In the case under consideration, Mason, 
Chase, and Johnson were the defendants in 
the New York suit and hence, are bound by 
the decree, as to all matters determined by 
it So far as they are concerned, it estops 
them from denying hereafter that the license 
from Mason to Chase, dated November 13, 
1S72, and the one from Chase to Johnson, by 
instruments in writing dated February 27, 
1873, and April 9, 1873, are fraudulent trans- 
fers, and wholly void against the rights of 
the complainant The Standard Union Man- 
ufacturing Company, Thomas H. Whitney, 
and Samuel A. -Whitney, were not parties. 
And they are not in privity in interest and 
estate, with those who were parties, so as to 
be concluded by the final decree, because all' 
their rights were acquired before such de- 
cree. 

The suit was begun against Mason and 
Chase, April 11, 1873, Johnson was made a 
party on the 14th of the following July, and 
the decree against the three defendants was 
entered on the 10th of February, 1874, It 
has already been shown that an order to 
estop persons by a judgment or decree, be- 
cause they were in privity with the parties 
to the suit ill relation to the same rights of 
property, the title which the privy derived 
from his grantor must be made after the 
event out of which the estoppel arises, to wit, 
the judgment or decree, and no interest or 
estate acquired by the privy before that date 
is concluded by ttie judgment or decree. 

It only requires a statement of dates to 
show that the license from Mason to Chase, 
November 13, 1872, and from Chase to John- 
son, February 27, 1873, and from Johnson to 
the Standard TTnion Manufacturing Com- 
pany, April 25, 1873, and from the Standard 
Union Manufactm'ing Company to the Whit- 
neys in December, 1873, were all executed 
some time before any result was reached in 
the suit, and hence iiiat the said corporation 
defendants and the Messrs. Whitney are not 
here concluded by the final decree in that 
case. 

But the coxmsel of the complainants have 
invoked against these defendants the law of 
lis pendens, which does not wait until judg- 
ment or decree, but begins with the service 
of summons or subpoena, and operates from 
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that date. But upon whom does it operate? 
It is constmctive notice of the pendency of 
the suit only to those who have acquired 
some title to or interest in the property in- 
volved in the litigation from and under the 
parties to the suit, or some of them, since the 
suit -was commenced. It is not applied, as 
may be inferred from the phrase itself, to 
parties whose rights were acquired hefore 
the suit was instituted against the grantors^ 
or vendors, under whom they claim, Stuyve* 
sant V- Hall, 2 Barb. Ch. 151; Haughwout v. 
Murphy, 7 O. E. Green [22 N. J. Eq.] 545; 
Hopkins V. McLaren, 4 Cow. 678; Hunt v. 
Haven, 52 N. H. 170. 

The last case, from the New Hampshire 
reports, is a recent one, where the subject 
was fully considered in the light of all the 
authorities; and the com-t held that one can- 
not be a privy in estate to a judgment or de- 
cree unless he derives his Utie to the prop- 
erty in question subsequent to and from 
some party who is bound by such judgment 
or decree. 

In the present case, the suit was com- 
menced against Chase, April 11, 1873. John- 
son's title was acquired from him the pre- 
vious February. Johnson was brought in as 
a party to the suit July 14, but he had pre- 
viously, in the month of April, conveyed all 
his rights under the license to the Standard 
Union Manufactm-ing Company. The Whit- 
neys claim under this corporation; but there 
was no legal obligation upon them to talie 
notice of a suit pending against other parties, 
and they are not to be estopped by the decree 
from maintaining here the validity of then- 
title. 

Other questions arising from the answer, 
or suggested by the very elaborate arguments 
of counsel, have been carefully considered, 
but only in reference to their influence on the 
matter now before me, to wit, the propriety 
of issuing a preliminary injunction. 

It was strongly urged by the counsel of the 
defendants, that this is a court of equity; 
that the case of the complainant, upon its 
own showing, was an attempt to get the aid 
of the court to recover property which it had 
transferred to Mason to enable him to per- 
petuate a fraud upon the law and the patent 
office, and that courts of equity never lend 
their help to wrong-doers. 

It was also suggested that the assignment 
of the patents in conti'oversy from the com- 
plainant to Mason was absolute on its face 
and was duly recorded, and hence was evi- 
dence to the world that Mason was the law- 
ful owner; that neither of the Whitneys had 
any notice of any implied trust in favor of 
the complainant, but they were bona fide 
purchasers for a valuable consideration; and 
that under these circumstances the recog- 



nized -equity rule was applicable, that where- 
one of two innocent parties must suffer th& 
law imposes the loss on the party whose con- 
duct gives rise to the loss. 

It was as earnestly lu-ged on the other 
hand, that "The Standard Union Manu- 
facturing Company" was a mere agency, de- 
vice, or combination, on the part of Mason, 
Chase, and Johnson, who with their counsel 
were its conti*olling spirits, to enable them to* 
do, in the name and under the cover of this 
artificial person, what they were precluded 
from doing by the decree of the court of com- 
mon pleas of the city and county of New 
York : to wit, continue the use of the licenses- 
which had been declared fraudulent and void 
in their hands. It is only necessary to ob- 
serve that, if this should prove to be so, the 
court will have no difficulty in dealing with 
the case. That corporation, doubtless, would 
be boucQd by aH the equities existing between 
the complainant and these parties who or- 
ganized it, and would be treated as a pm*- 
chaser of the licenses with full knowledge of 
their fraudulent and defective title. But all 
this is denied in the answer, and the sus- 
picions engendered by the conduct of the' 
parties in regard to the organization of that 
corporation are not to be allowed to over- 
come the weight of the answer, at this stage- 
of the proceedings. Due consideration can be 
givea to that and several other questions, 
more or less discussed, only after proofs an(j 
on final hearing. 

Nor have I adverted to the claim of the 
coimsel of the complainant that the trans- 
fers or assignments of the licenses were void 
for lack of record within three months after 
their execution, because I am not satisfied 
that the 36th section of the act of July 8, 
1S70 (16 Stat 203), requires a mere license tt> 
be recorded. It was held, that licenses were 
not the subjects of regulation, in the lltb 
section of the act of July 4, 1836 [5 Stat. 1211 
(Brooks V. Byam [Case No. 1,948]; Curt Pat 
§§ 179, 181), and, although there is a change 
of phraseology in the act of 1870, I am not 
wUling to say. in this interlocutory hearing, 
that congress meant to extend its provisions 
so as to include assignments of a license, as 
weU as transfers of the legal estate in the 
patent, within its scope and meaning. 

The application for an tajunction in regard 
to patents No. 22,129 and No. 22,186, is grant- 
ed as to the defendant, John L. Mason, and 
is refused as to the Standard Union Manu- 
factm'ing Company and Thomas H. and 
Samuel A. "Whitney. 

pifOTE. On the final hearing the court di- 
rected a decree in favor of complainant for 
a perpetual injunctioiL against all the defend- 
ants, and a reference for an account against 
the defendants Whitney, and for damages. Case 
No. 3,134.] 
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Case 'No, 3,134. 

CONSOLIDATED T^ETTIT-JAH GO. v. 
WHITNEY et al. 

[2 Ban. & A. 375.] * 

Circuit Court, D. New Jersey. Aug., 1S76. 

Patemts— Fraudulent Grant by Trustee — No- 
tice — Res Judicata— Consolidation of Corpo- 
rations — Action to Eseouoe Agueement — 
Defenses. 

1. Three letters patent were granted to Ma- 
-son, Tvho afterwards parted with the title there- 
to. Mason entered in an agreement with the 
legal owners of the patent and others, for tl^e 
purpose of effecting the incox-poration of the 
complainant; and agreed to use his best efforts 
in securing extensions of the patents for the use 
4ind at the expense of the complainant, in con- 
sideration of which he was to be paid $5000, 

, it being agreed that all extensions or renewals 
' of the patents should be transferred to and 
form a part of the assets of the complainant 
corporation. Meson being one of the incorpo- 
rators, and the principal officer of the complain- 
4int, and an application in his name as in- 
ventor being deemed necessary in order to pro- 
cure extensions of the patents, the complainant 
assigned them to hlra with the distinct agree- 
ment that the extensions when obtained should 
be assigned to the complainant. Mason ob- 
tained the extensions, and the complainant paid 
Mm the $5000 and his expenses, in pursuance 
of the agreement. But while he was the legal 
owner of the patents and held the title thereto 
in trust for the complainant, he granted a 
license to one Chase, under two of the patents, 
giving the right to make and use the invention 
-described in the patents, together with all ex- 
tensions and renewals thereof. Chase assigned 
this license to one Johnson, who afterwards 
transferred it to the Standard Union Manufac- 
turing Company. That company entered into 
an agreement with the defendants AVhitney, 
by which it granted to them the right of manu- 
facturing under the patents. Held, that it 
would be inequitable, upon any mere technical 
grounds, to relieve Slason or those claiming 
under him from the full surrender of the prop- 
«rty which he had agreed to give up, and from 
the strict performance of the duties and serv- 
ices which he undertook to render in consider- 
^ation of the pecuniary benefits -which he re- 
ceived. 

2. It is doubtful whether the complainant 
■ought to be permitted to hold the defendants 
Wliitney responsible for the use of the patents 
before they received actual notice of its claim, 
-andof the lack of title in Mason, but after such 
notice, the defendants proceeded at their peril, 
and assumed the legal responsibility of their 
acts. 

3. Where a court has decreed the title to a 
Tiatent to be in the complainant, in an action 
brought for the purpose of determining the 
rights of the parties, such decree makes that 
tjuestion res adjudicata, and the defendants to 
the suit will be estopped from controverting it 
in another suit, so long as such decree stands 
unreversed. 

4. Where certain parties representing the in- 
terests of different rival companies, enter into 
an agreement, to incorporate a new company, 
to which shall be transferred the property of the 
•old companies, and that thereupon the old com- 
panies shall be dissolved: Beld, that it was no 
-defence to an action brought by the new com- 
pany, to show that the old companies did not 
join in the certificate of incorporation of the 
new company. 

^ pjleported by Hubert A. Banning, Esq., and 
■Henry Ardeu, Esq., and here reprinted by per- 
onission.] 



5. Where an agreement provides for the 
transfer of property to a company not in exist- 
ence, the objection that the company after it 
is organized cannot maintain an action to en- 
force its rights against the parties to the agree- 
ment, because such agreement is not binding 
upon the parties to it, nor on the company when 
it is afterwards organized, can have no force, 
the office of the agreement in these proceedings 
being principally, if not only, to indicate the in- 
tention of the parties in the formation of the 
new company and to show that certain of the 
defendants are estopped from claiming certain 
property which it had been agreed for a valu- 
able consideration should be conveyed to the 
complainant. The agreement will not be treated 
as the ground of the right of the company to 
maintain its action, but as evidence of its 
right. 

Ctn equity. Bill by the Consolidated Fruit- 
Jar Company against Thomas H. Whitney, 
Samuel A. Whitney, John L. Mason, and the 
Standard Union Manufacturing Company.] 

A. Q. Keasbey, for complainant. 
Abrajn Browning, for defendants. 



NIXON, District Judge. The bill of com- 
plaint was filed in this case, originally, 
against Thomas H. Whitney and Samuel A. 
Whitney. It sets forth, in substance, that 
on the 30th of March, 1858, one John L. 
Mason, obtained from the United States, 
letters patent, No. 19,786 for "an improved 
lathe chuck;" that on the 23d of November, 
of the same year, letters patent No. 22,129 
for "improvement in moulds for maJdng bot- 
tles" "were gi-anted to him, and on the fol- 
lowing 30th of November, letters patent. 
No. 22,186, for "improvement in screw neck 
bottles," the right and title to which several 
patents, by divers mesne assignments, be- 
came vested in the complainant; that by a 
certain agi-eement in .wiiting, bearing date 
December 12th, 1871, executed by the said 
Mason and others, and duly delivered to the 
complainant, for the pm'Dose of effecting 
the organization and incorporation of the 
complainant, the said Mason agreed to use 
his best efforts and services and influence 
to procure a renewal of all of said patents, 
for the use, and at the expense, of the com- 
plainant, in consideration of which the com- 
plainant covenanted to give to him its promis- 
soiy note for five thousand dollars, payable in 
sisrty days after date, the said Mason fur- 
ther agreeing, that all such renewals of the 
said patents should be transferred to, and 
form a part of the assets of the complainant 
corporation. 

It fui'ther alleges, that in pm-suanee of 
the terms of the said agreement, the com- 
plainant gave to Mason its promissory note 
for five thousand dollars, which was after- 
wards paid at maturity, and also paid to 
him the sum of fom* thousand dollars for 
his expenses in obtaining the renewals and 
extensions of the said patents; that the said 
Blason, being one of the incorporators, and 
the principal officer of the complainant cor- 
poration, and an application in his name, 
as inventor, being deemed necessary in order 
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to procure the said extensions, the complain- 
ant made an assignment of the said patents 
to him, as follows: No. 19,786 on the 27th 
of January, 1872; and Nos. 22,129 and 22,186 
on the 19th of November, 1872, said assign- 
ments being made for the sole purpose of 
facilitating the procuring of the renewals or 
extensions thereof, and with the distinct 
agreement, that the extensions, when ob- 
tained, should be assigned to the complain- 
ant; that in the month of March, 1872, Mason, 
obtained from the commissioner of patents, 
an extension for seven years, from March 
30th of that year, for the letters patent, 
No. 19,786, which extended term was duly 
assigned to the complainant, May 2d, 1872; 
that in the month of November of the same 
year, he also procured the extension of the 
letters patent. No. 22,129, for seven years, 
from November 23d, and of letters patent. 
No. 22,186, for seven years, from November 
30th, 1872; and, that on the sixth day of 
January following, he assigned and trans- 
ferred both of these to the complainant, and 
received the fuE consideration for his services 
in prociu:ing and assigning the same, as pro- 
vided in the agreement of December 12th, 
1871. 

The bill then charges, that Mason, notwith- 
standing his trust relative to, and his obliga- 
tion to hold said patents for the exclusive 
benefit of the complainant, did, on the 13th 
of November, 1872, secretly and fraudulently 
execute a, paper, by which he pretended to 
gi-ant a general right and Ucense to one John 
K. Chase, to make and use the inventions 
described in letters patent, Nos. 22,129 and 
22,186, together with all extensions and 
reissues thereof, for the whole of the terms 
then granted, and thereafter to be granted; 
that said gi-ant or license was executed to 
Chase without consideration, and with a 
full knowledge on his part, that Mason, was 
under obligations to assign the said exten- 
sions to complainant, and was received by 
him in trust, to hold the same for com- 
plainant, in the event of Mason's failing to 
make said assignment, and to deliver up and 
smTender the same, in case the said Mason 
in good faith executed his agreement; that 
Chase, in violation of his ti'ust, refused to 
deliver the said extended grant or license, 
to complainant, or to cancel the same, but 
on the contrary, fraudulently assigned the 
same to one Henry F. Johnson, by two in- 
struments of transfer, one dated February 
27th, 1873, and recorded in the U. S. patent 
office, June 13th, 1873, and the other dated 
April 9th, 1873, and recorded as afore- 
said, April 16th, 1873; that Johnson after- 
ward made a transfer or assignment of the 
said license to the Standard Union Manu- 
facturing Company— the said company, hav- 
ing full knowledge and notice of the rights 
and claims of the complainant therein, and 
of the fraudulent character of the pretended 
gi-ant or license; that the said company or 
some of its officers, have entered into an 



agreement with the defendants, Thomas H. 
and Samuel A. Whitney, trading as "Whitney 
Brothers, in which they pretend to grant or 
bestow upon them the right of manufactur- 
ing fruit jars containing the improvements 
secured by the said letters patent, and using 
the trade marks relating thereto, and by vii-- 
tue of which, the said Thomas H. and Sam- 
uel A. Whitney are extensively engaged in 
manufacturing and selling fruit jars, embrac- 
ing the said patented improvements. 

The prayer of the bill is, that they be per- 
petually restrained by injunction, from mak- 
ing and selling fruit jars, containing any of 
the elements secured by the said letters pat- 
ent, and from transferring or disposing of 
any pretended right, privilege or license 
granted to them by the said Standard Union 
Manufactui-ing Company or by the said John 
L. Mason, or any other persons, and for an 
account 

Subsequently to the filing of the original 
bill, an amendment was allowed, setting 
forth that John L. Mason, acting for him- 
self and for the Standard Union Manufac- 
turing Company, which was entirely under 
his° control, was engaged in the city of Cam- 
den, New Jersey, in manufactm-ing trim- 
mings for fruit jars, and disposing of the 
same to various fruit jar manufacturers, 
which trimmings contained the improvements 
secm'ed by the aforementioned letters patent; 
that the said Standard Union Manufactur- 
ing Company, not only agreed with the 
Whitney Brothers to bestow upon them the 
rights under the said pretended grant or li- 
cense to manufacture fruit jars embracing 
the said pretended improvements, but claim- 
ed and exercises the right to authorize other 
parties to use the same in New Jersey and 
elsewhere; and asking that the said Mason 
and the Standard Union Manufacturing Com- 
pany, be added as parties defendant in said' 
bill, and in the prayer for injunction and 
subpoena. 

Upon further allegation in the bill, that 
an action had been instituted in the court 
of common pleas of the city and county of 
New York, by the complainant, against John 
L. Mason, John K. Chase, and Henry F, 
Johnson, to avoid and set aside the afore- 
said grant or license from Mason to Chase, 
and from Chase to Johnson, and to prevent 
the said parties from using the rights and 
privileges thereby pretended to be trans- 
ferred; and that after appeai'ance, answer 
and proofs, a final decree had been entered 
against the said defendants in favor of the 
complainant, adjudging that the said gi"ant 
or license from Mason to Chase was made- 
collusively, and was a fraud on the rights- 
of the complainant, and was fraudulent and 
void; and perpetually enjoining the said 
Mason, Chase and Johnson, or eitlier of 
them, from transferring, assigning or in any 
manner disposing of, or interfering with, 
the said gi*ant or license or using the same; 
and, that the said Standard Union Manu- 
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faeturing Company, and Thomas H. Whit- 
ney and Samuel A. "Whitney, had knowledge 
and notice of said suit, and of the rights and 
claims of the complainant; an injunction or- 
der was issued and served, restraining all 
tlie defendants from using the said patented 
improvements of the complainant, until the 
fm-ther order of the court 

After the defendants had ffled their joint 
and several answer to the bill of complaint, 
the court heard the motion for a preliminary 
injimction, and after advisement, granted 
it against the defendant, John L. Mason, 
as to lettei-s patent, Nos. 22,129 and 22,186, 
but refused it as to the other defendants. 
See 2 Ban. & A. 30 [Case No. 3,133]. 

A large amount of conflicting testimony 
has been talien, and the case has been ably 
and exhaustively argued, by the counsel of 
the respective parties. No evidence is found 
impeaching the title of John K. Chase 
to a license to make and use the lathe chuck, 
imder letters patent No 19,786, and hence 
no further consideration need be given to 
the claim of the complainant for the same. 
With regard to the title of the two other 
patents, Nos. 22,129 and 22,1SG, the matter 
is res adjudicata, as to the defendant, John 
L. Mason, and John K. Chase and Henry 
F. Johnson, the parties defendant to the suit 
in the court of common pleas of the city and 
county of New York. That was the ques- 
tion determined there, and they are estopped 
from again controverting it in this court, 
so long as the dea'ee therein rendered, 
stands unreversed. 

No such estoppel can be pleaded or main- 
tained against the Standard Union Mauu- 
factm-ing Company, Thomas H. Whitney 
and Samuel A. Whitney, and it remains to 
consider how the proofs, in the present case, 
affect these parties. Although careful atten- 
tion has been given to the various positions 
maintained by the able counsel on the argu- 
ment, it is not deemed necessary to dwell 
upon them in detail, but to briefly state the 
results and conclusions to which the com*t 
has arrived. 

It must be borne in mind that, when the 
agi'eement of December 12th, 1871, was en- 
tered into, Mason was not the owner of the 
two patents, Nos. 22,129 and 22,186. They 
then belonged to the Sheet Metal Screw 
Company, from which corporation the com- 
plainant derived its title, by deed of trans- 
fer bearing date January 27th, 1872. The 
parties to that agreement were, in fact, four. 
(1) Lewis R. Boyd, in his own right and also 
representing' the Sheet Metal Screw Com- 
pany, in behalf of which he was duly author- 
ized to act; (2) Jdem-y Ji3. Shaffer; (3) Stephen 
E. Pinclmey, William S. Carr and John L. 
Mason, "each for himself, and jointly, in 
behalf of the Mason Manufjictm'ing Com- 
pany;" and (4) Hem-y G. Wisner. Its ob- 
ject was "to combine their respective inter- 
ests and business for then* mutual benefit," 



to bring together all the property used by 
them in desti-uctive business rivalry, and to- 
consolidate the same into one organization. 
The capital stock of the new company was to- 
be five hundred thousand dollars. Of this, 
Boyd was to receive $197,500, upon his trans- 
ferring all of his own property used in the 
business and also all the property of the 
Sheet Metal Scre?v Company. Upon a like 
transfer, Schaffer was to have $65,500; and 
when Pinckney, Carr and Mason, had as- 
signed to the proposed organization "all 
tools, machinery, fixtures, moulds and all 
letters patent and rights or interests therein 
belonging to them or either of them, or to- 
the Mason Manufaetm-ing Company," Pinck- 
ney was to receive §23,800 in capital stock: 
Carr, $23,700, and Mason $89,500. The re- 
maining one hundred thousand dollars of 
the capital stock, was to be made up by a 
cash subscription. 

But although the Sheet Metal Screw Com- 
pany then owned these patents, its title did 
not include their renewal or extension. They 
had less than a year to live, and if they wei-e 
renewed or extended, in the absence of any 
contract, the new term would belong to 
Mason. It was, hence, stipulated in the 
agreement, that John L. Mason should "use 
his influence and efforts and services to pro- 
cm'e a renewal of all patents heretofore 
granted to him, expired or unexpired, for the 
benefit, and at the expense of, the said 
new company, and that the said company 
should give to Mason, upon the organization 
thereof, their promissory note in writing for 
the sum of $5,000, payable in sixty days af- 
ter date, for his influence and efforts an4 
services in this behalf; and that all renewals- 
of the letters patent, referred to in the agree- 
ment, should be tt-ansferred to and form 
a part of the assets of the said new com- 
pany," etc. 

On the same day that the agreement was 
entered into, the certiflcate of incorporation 
of "The Consolidated Pruit-Jar Company"" 
was drawn . up, signed and admowledged 
by Boyd, Shaffer, Pinckney, Wisner, Jdasoin 
and Carr. It was filed in the oJEce of the 
secretary of state of New York, on the 16th 
day of the same month and year, and was 
obviously intended to be in pursuance of 
the provisions of the said agi'eement. It i» 
clear from the proofs, that upon the organi- 
zation of the new company, Mason, who- 
was one of the trustees as weU as incorpo- 
rators, accepted his proportion of the stock, 
took the consideration to be paid for the 
renewals of patents expired or unexpired, 
to wit, $5,000, and also the expenses alleged 
to have been incurred in obtaining the re- 
newals, to wit, $4,000, and, in short, received 
all the profits and advantages which could 
possibly enm-e to him from the new company 
by the terms of the agi*eement. Under these 
circumstances, it would seem alike inequi- 
table and unconscionable, for a court of 
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equity, upon any mere tecbnical grounds, to 
relieve Mason or those claiming under him, 
from the full sm*render of the property which 
he had agreed to give up, and from the strict 
performance of the duties and services which 
he undertook to render in consideration of 
these pecuniary benefits. 

It was set up in the answer, and strongly 
urged on the argument hy one of the counsel 
of the defendants, that the complainant was 
not entitled to recover. (1) Because the cor- 
poration was not organized by all the par- 
ties to the agreement— the Sheet Metal Screw 
Company and the Mason Manufacturing 
Company not joining in the certificate; and 
<2) Because the agreement, in providing for 
the transfer of property to a corporation not 
then in existence, was neither binding upon 
the parties to it, nor on the company when 
it was afterwards formed. 

In regard to the first objection, it is, per- 
haps, sufficient to say there was no need that 
these expiring corporations should become 
parties to the certificate of incorporation, 
inasmuch as, by the express terms of the 
agreement, they had authorized their legal 
agents to turn over all their assets to the 
new company, and they were to become dis- 
solved as soon as the organization was com- 
pleted. 

And in regard to the second, it may be ob- 
served, that the principle, if not the only 
office of the agreement in these proceedings, 
is to indicate the intention of the parties in 
the formation of the new company, and to 
show that the defendant Mason, and those 
holding under him, are estopped from claim- 
ing ce:ptain property, which he had agi-eed, 
for a valuable consideration, to convey to 
the complainant. In other words, the agree- 
ment is not ti'eated as the ground of the 
right of the complainant to maintain its suit, 
but as evidence of its right. 

The action being maintainable by the com- 
plainant, and the matter in controversy, be- 
ing res adjudicata as to the defendant JSIason 
— is there anything in the evidence as to the 
origin, or methods and purposes of life of 
the Standard Union Manufactm'ing Company, 
which authorizes the com\t to conclude, that 
that company took the title to these patents 
without notice or knowledge of the complain- 
ant's ownership? 

A corporation is an artificial person. Itthinks 
and spealis and acts only in the thoughts, 
words and actions of the individuals who 
organize, it and direct its proceedings. The 
sum of its knowledge or intelligence is found 
in the aggregate knowledge and intelligence 
of those who give it being and life. The 
corporators of tliis organization were David 
Hannigan, George W. Palmer and Gulian V. 
<3uLllard, who acknowledged the certificate of 
incorporation on the 19th of April, 1873. The 
seven trustees to manage its concerns for 
the first year were these corporators, and 
Henry F. Johnson, William H. De Camp, 



George Eoss and Isaac G Speekers. All of 
these persons, except Johnson and Speekers, 
who are reported dead, were placed upon the 
witness stand by the complainant, to testi:^ 
in regard to the organization and life of this 
company, and their testimony is quite re- 
markable. 

Hannigan says, that he is not able to state 
whether he was one of the incorporators or 
not; that he was .a particular filend of Ma- 
son's, and if he was one, it was at Mason's 
solicitation; that he never owned any stock 
or knew anything about the business of the 
concern; that at the request of some of the 
trustees, he pm-ehased the machinery of the 
factory at Camden, and gave his notes and 
a mortgage upon the property for $10,000, 
the amount of the pm'Chase money; that he 
never paid anything on the purchase, but 
presumes that Mason has paid; that he re- 
signed his position as trustee about a month 
after the oi'ganization and knows nothing 
about the company since. 

George "W. Palmer was the attorney for 
Mason, in the New York suit, and drew the 
answer for him— the suit having been com- 
menced and a temporary injunction gi*anted 
against Mason on the 11th of April— more 
than a week before Palmer signed the cer- 
tificate of incorporation of this company. He 
never owned any of the stock, although he 
was the first president of the board of trus- 
tees, and held the position for several months 
— Mason being the general superintendent of 
the concern and succeeding him as president. 
So far as the company had any office or place 
of business in New York, it was at the law 
office of Palmer & De Camp, at 318 Broad- 
way. He does not know who the treasm-er 
of the company was, nor where its funds 
were kept, while he was president, and 
thinks that "pretty much all of the §500,000 
of stock was issued for patent rights." 

Quillard, the remaining corporator, testifies, 
that he was the only real and regular secre- 
tary the company ever had, and was also 
a ti-ustee; that he held $5,000 of the stock 
at one time, which was given to him by 
Mason, "without any consideration or bar- 
gain whatever," and, that he afterwards re- 
turned the same to liim. He further states, 
that there has been no meeting of the com- 
pany since June, 1874; that Mason has been 
the president and manager, and conducted 
the business without the supervision of the 
board of trusteees, or any one else. 

Johnson was not put upon the stand by 
either party; but Chase says, . that he as- 
signed the license to use the patented im- 
provements in dispute to Johnson at the re- 
quest of Mason; that he (Chase) first sug- 
gested the idea of a corporation to hold the 
title, and that Mason agreed to it, that he re- 
ceived ?20,000 in the stock of the new com- 
pany, for the transfer, which, however, he 
afterward sold for ?100, and that he back- 
ed out from being one of the corporators. 
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when "he thought things were not going 
right': 

George Eoss, another of the trustees, was 
neyer a stockholder, and does not recollect 
that he was present at the organization of 
the coDfipany. He has never had any knowl- 
edge about its affairs, transactions and busi- 
ness. He loaned some money to it, and took 
a mortgage from Mason, on property owned 
by him, as security for payment of the loan, 
and has tried to find out something about 
the company, as lie wants his money back. 

The foregoing is a synopsis of a large 
amount of testimony of the same general sort, 
from trustees and otlier officers of the cor- 
poration, and, after its fair consideration, 
the conclusion is quite irresistible that the 
Jormationofthe Standai-d Union Manufactur- 
ing Company was a scheme of Mason, with 
his aiders and abettors, to evade the injunc- 
tion of the com-t of common pleas of the city 
county of New York, which restrained him 
from the open use of these patents; and 
that it is the duty of this com*t to protect 
the real owners against all such fraudulent 
devices. 

3. Whatever rights the defendants Thomas 
H. Whitney and Samuel A. Whitney had in 
these patents, were obtained from the Stand- 
ard Union Manufacturing Company. They 
were authorized to use the patented improve- 
ments by virtue of the agreement executed 
in December, 1873, by Mr. ^ynott, repre- 
senting the Whitneys of the one part, and 
Mason, representing the company, of the 
other. In such a transfei- of personal prop- 
erty, the maxim caveat emptor applies, and 
although the good faith of the Whitneys has 
not been impeached, they could not, under 
the circumstances, acquire any rights which 
their vendor did not have. Assuming that 
the Whitney Brothers were innocent purchas- 
ers, and remembering that the complainant, 
by its ostensibly unconditional assignment of 
the patents to Mason, put him in a position 
to enter into the agreement with the Whit- 
neys, it is doubtful whether the complainant 
ought to be permitted to hold these defend- 
ants responsible for the use of the patents, 
before they received actual notice of its 
<:laim, and of the lack of title in Mason; but 
after such notice they proceeded at their 
peril, and assumed the legal coiasequences 
of their acts. This notice was given by the 
president of the complainant corporation, 
January 27th, 1874, and subsequently by a 
copy of the injxmetion ordered against Ma- 
son by the court in New York, in the pending 
suit, forwarded to them in a letter dated 
February 28th, 1874. 

There must be a decree in favor of the com- 
plaiiijmt, for a perpetual injunction against 
all the defendants, and also a reference for 
an account against Thomas H. Whitney and 
Samuel A. Whitney, and for damages, ac- 
cording to the prayer of the bill. 

6rKD.CAS.— 23 



Case M"o. 3,136. 

CONSOLIDATED PRUIT-JAH CO. v. 
WHIGHT. 

[12 Blatchf. 149;^ 6 O. G. 327; 1 Ban. & A. 
320.] 

Circuit Court, S, D. New York, June U, 1874. 

Patents — "Fkuit Jars " — Validitt — ^Patestabil- 
ITY — Aba'ndonmext. 

1. The letters patent granted to John L. 
Mason, May 10th, 1870, for an "improvement 
in fruit jars," are invalid, 

2. The daim of such patent is to a combina- 
tion of three elements: first, a shoulder to re- 
ceive a gasket outside, and a little below the 
top, of the jar; second, a cover, with a rim 
extending down outside of the top, to press 
upon the gasket; third, a screw-ring or screw- 
cap, with its screw-threads operating upon 
those of the jar below the gasket shoulder. 

3.. Mason invented, in 1859, a fruit jar con- 
taining such combination, and put several such 
jars into use, and sold others. He did noth- 
ing towards applying for a patent until 1S6S. 
Meantime, in 1865, a patent was issued for a 
fruit jar containing the same combination, ex- 
cept that the gasket was on the top of the jar, 
to receive the pressure of the cover, instead of 
upon the exterior shoulder beneath the over- 
lapping flange of such cover. Another patent 
was issued, in 1865, for a combination of 
shoulder, cover and screw-ring, wherein the 
shoulder and cover were inside, and a gasket 
was used. Patents were issued in 1861 and 
1862 for jars with shoulders, covers and gas- 
kets outside, and a clamp instead of a screw- 
ring. These inventions are disclaimed by Ma- 
son, in his specification. T^Tiether, under such 
disclaimer, anything patentable remained which 
Mason could secure to himself, quere. 

[Cited in Battle v. Hall, 29 Fed. 514.] 

4. Jars constructed like Mason's were put 
into use by others in 1865, and were extensively 
made- and sold in 1866 and 1867. Mason ap- 
plied for his patent in 1868. No reason was 
shown for the delay: EeM, that Mason had 
abandoned his invention, 

[Applied in U. S. Riile & Cartridge Co. v. 
Whitney Arms Co., Case No. 16,793.] 

[See note at end of ease.] 

[In equity. Bill by the Consolidated Fruit- 
Jar Company against James T. Wright] 

John H. B. Latrobe and Andrew J. Todd, 
for plaintiff. 

W. C. Witter and George Giftord, for de- 
fendant 

WOODRUFF, Circuit Judge. The bill is 
filed herein to restrain the alleged infringe- 
ment of a patent [No. 102,913] gi'anted May 
10th, 1870, to John L. Mason, for an "im- 
provement in fruit jars," and by assignment 
now held tj the complainant. The appli- 
cation of Mason for the patent was made on 
the 15th of January, 1868. In the specifica- 
tion, the invention is -said to relate "to a new 
and improved construction of jars and other 
vessels, designed'for the preservation of fruit 
and other substances which are seriously af- 
fected by exposure to air, whereby India rub- 
ber packing rings or gaskets can be em- 

^ [Reported by Hon. Samuel Blatehford. Dis- 
trict Judge, and here reprinted by permission.] 
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ployed, in making tight joints, -without ex- 
posing the rubber to the contents of the jars; 
and -^'hereby flat horizontal shoulders formed 
outside of the jars are adapted to afford 
bases upon which to receive said rubber 
packing rings, upon the exterior of the jars, 
above the continuous glass screw; and 
whereby flanged caps or covers can be used, 
the flanges of which are adapted to fit over 
annular ribs or flanges surrounding the 
mouths of the jars; and whereby flexible 
flanged sci-ew-rings, made of thin metal, are 
adapted to confine the caps or covers down 
firmly in place, over the mouths of the jars 
and upon the said rubber packing rings 





placed upon the said shoulders formed out- 
side of the jars." After a more minute de- 
scription and reference to the drawings an-* 
nexed to his specification, the patentee states 
that he claims "the combination, first, of the 
shoulder b, to receive a gasket outside, and a 
little below the top, of the jar; second, of 
the cover B, with the rim d extending down 
outside of the top, to press upon the gasket; 
and, third, of the screw-ring or screw-cap O, 
with its screw-threads operating upon those 
of the jar below the gasket shoulder; all sub- 
stantially as above set forth and described." 
It is to be noticed, that the patentee dons 
not claim either of the elements or parts of 
this combination, nor does the patent pm-port 



to secure to him the excluave right to use 
either, nor does it secure to him the special 
form of either, but only the combination of 
the three. The patent, therefore, in no wise 
hindered the use by any one of a cover hav- 
ing a rim or flange extending down outside 
of the top of the jar, to press upon a gasket, 
nor of a shoulder upon the outside of the jar 
a little below the top, to receive such gasket, 
nor of both of these combined, provided the 
pressui'e was not produced by a screw-ring 
whose threads operated upon threads in the 
glass jar below the gasket; and so of any 
other jar not combining the three parts. The 
patent is strictly a combination patent, in 
which the parts are not claimed to be new. 
Possibly, this criticism may have some bear- 
ing upon the effect of certain patents granted 
after the patentee is alleged to have made his 
invention and before he applied for a patent; 
which patents ai-e for inventions which, in 
his specification, Mason expressly disclaim?. 
If the effect of his disclaimer, in the very 
patent on which the suit is brought, left noth- 
ing of patentable invention to be secured by 
the patent, then it may be wholly in vain, as 
to any right to be established under the pat- 
ent, that the complainant proves that Mason 
invented the fruit jar described, or all, any, 
or either of the parts thereof, before such pat- 
ents were granted. For the purposes of this 
suit the disclaimers of the patentee must be 
taken to concede, as to the inventions dis- 
claimed, the right to use the devices therein 
shown, and all the legal consequences of the 
recognition of that right 

It is not my intention to discuss at much 
length the proofs herein, or the legal ques- 
tions which may be involved. I must^ con- 
tent myself -with stating briefly my conclu- 
sions. 

1. The proofs show, that Mason, the paten- 
tee, did first invent a fruit jar containing the 
combination described in the patent; that he 
made such invention in the summer of the 
year 1859; and that he then completed such 
invention and reduced it to practical form, 
adapted to use and sale, as fully as has at 
any time since been done. 

2. The proofs show, that, at the time last 
mentioned, he caused at least two dozens of 
such completed jars to be manufactured; 
that some of them were put into actual do- 
mestic use' for the keeping of preserved fruits, 
and others thereof were put by the patentee 
on public sale, and were sold, and the pro- 
ceeds of sale were received by him; and that 
such sale was made by the patentee for the 
double purpose of "getting the money" there- 
for and of "trying them, to see if they would 
sell well." 

3. At the time last aforesaid, the said 
patentee contemplated procuring a patent f ci 
his said invention; and there is no affirmative 
evidence that he ever relinquished that pur- 
pose, except that, for the period of more 
than nine years thereafter, he did nothins 
towards the execution of such a pm-pose. 
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He suffered the moulds wliicli he procured 
for the original maJilng of such jars to re- 
main imused at the glass factory, (where his 
jars had heen blown and formed,) without 
claiming them, and the proprietors, (in 1867,) 
after eight years, not knowing where to find 
the patentee, sold them, because not able -to 
pay storage upon them; and nothing more 
was done in the matter of manufacturing 
such jars, by the patentee, down to the time 
of his said application for a patent on the 
15th of JanuaiT, 1S6S. 

4. In the mean time, Gillender and Bennett 
invented, and, in 1865, patented, a fruit jar 
having a shoidder on the outside, a little be- 
low the top of the jar; a cover, flanged, over- 
lapping the top of the jar, and extending 
downward outside of the top; and a screw- 
ring with screw threads operating upon those 
of the jar below the shoulder— thus combin- 
ing the devices before described, in the very 
terms of the claim of the patent of Mason, 
with the single difference, that the gasket 
was to be placed on the top of the jar, to 
receive the pressure of the cover, instead of 
upon the exterior shoulder beneath the over- 
lapping flange of such cover. 

Charles Imlay also invented, and, in 1865, 
patented, a jar wherein the shoulder or seat 
of the gasket was inside the mouth of the 
jar, a little below the top, with a cover di-op- 
ping within the mouth, with an annular 
notch or groove to contain or embrace the 
gasket resting on the shoulder, and having 
the like screw-ring to press the cover down 
upon the gasket, to make the jar air tight. 
These the patentee recognizes in his specifi- 
cation, and disclaims as not within his 
claim. 

Not only so, Gilbert, in 1861, and Otterson, 
in 18G2, had invented, and they had respec- 
tively patented, jars having the shoulder to 
receive the gasket outside and a little below 
the top of the jar, and a cover with a flange 
or rim overlapping the top of the jar, and 
extending down outside of the top, to press 
upon the gasket. Their mode of giving pres- 
sure to the top, to hold it firmly down upon 
the gasket, was a species of clamp, and not 
the screw-ring used by Gillender and Bennett 
and by Imlay. These also the patentee 
recognizes in his specification, and disclaims 
as not within his invention. T^hat, then, 
was there remaining to be the subject of a 
patent? Certainly, not the placing of the 
rubber gasket on a shoulder outside of the 
jar; not the flanged cover to embrace the 
top of the jar and extend down upon the 
gasket; not both of these combined. These 
were devices which, either separately or 
combined, he disclaimed. But there was an- 
other device equally adapted to be used with 
these, and without any additional device or 
change in its construction— the screw-ring of 
Imlay and of Gillender and Bennett. And 
the screw-ring and screw-thread of the last 
named two patentees, and all that Mason's 
patent claims is effected. Is not this sim- 



ply and only the putting of the screw device 
to a new use, without alteration and without 
any new result,— a mere exercise of judg- 
ment in the choice between two or more 
known devices for .pressing the cover down 
upon the packing or gasket? There Js grave 
doubt whether, under circumstances such as 
I have stated, the patent describes and 
claims anything which, under the disclaimers 
in the specification, was of patentable in- 
vention; and, if not, then, in this suit, and 
under this patent, it would avail nothing if 
the complainant had proved that Mason was, 
in fact, the first inventor of the several de- 
vices named in it, and had neither done nor 
omitted anything affecting his right to have 
had a patent therefor instead of the patent 
which he received. 

5. But this is not all. Besides the jars of 
Gillender and Bennett, and of Imlay, made 
and patented before the application of Ma- 
son for this patent, there were, in the year 
1865, in the possession of Imlay, in actual 
domestic use, several jars of the construction 
described in Mason's patent, and of the con- 
struction now claimed to infringe that pat- 
ent Imlay was In the business of devising 
and constriicting fruit jars, and in that year 
had taken out one patent for a fruit jar, 
above referred to. It is not distinctly and 
in terms proved that he made those jars 
like the patented invention, which were in 
in use in his family. Nor is it proved how 
otherwise they were made. Whoever made 
them, the fact is another circumstance, add- 
ed to the manufactm'e and sale by the said 
Mason in 1859, bearing on the allegation that 
the patented invention was on public sale 
and in use more than two years before the 
application for the patent now sued upon. 

6. And, still further, it is shown that, in 
the spring of 1866, negotiations were entered 
into between Imlay and S. B. Rowley, for the 
manufacture of just such jars, (Rowley be- 
ing the assignee of one or more of the said 
previous patents,) combining the devices as 
now claimed in the Mason patent; that on 
the 7th of Mai-ch, 1866, Imlay licensed Row- 
ley to use the devices mentioned in his pat- 
ent and the Otterson patent, then held by 
Imlay, and, by agreement of the same date, 
the terms upon which the business was to 
be can-ied on were fixed between them; 
and that thence onward. In concert with 
Imlay, (who produced to him such a jar 
as a sample,) Rowley procm*ed moulds to 
be made, and manufactured extensively, and 
put upon public sale, among other jai-s, the 
jars containing the combination in question, 
(being the jars now alleged to infringe the 
patent thereafter granted to Mason,) such 
jars being the Otterson jar, with the screw- 
ring theretofore used by Imlay transferred 
thereto, as above already stated, the same 
being called and known as the Hero jar. 
These jars were extensively advertised, and 
it is proved that, in the year 1866, Rowley 
sold of such jars about "150 to 200 gross," 
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haying covers of glass, and a-large number 
having covers of metal applied In the same 
manner; and it is testified, by his agent 
or clerk, without contradietion,,that, prior to 
1868, he had sold several thousand gross 
of such jars. The jars sold by the present 
defendant, and claimed to infringe the pat- 
ent applied for by Blason in 1S6S, were pur- 
chased by him from Kowley, and this suit 
is defended by Rowley, in vindication of his 
riglit to malie and sell such Jai's. 

7. Upon these facts, my conclusion is, that 
the alleged" invention, if otherwise patent- 
able, had been in "public use" and "on 
sale, with the Imowledge of the inventor," 
so as to deprive him of the right to a pat- 
ent therefor. 

8. The acts and neglect of Mason, the 
patentee, amounted to an abandonment of 
the supposed invention, and of all claim 
to a patent therefor. It was not until after 
the several patents above specified had been 
obtained by others, and after Rowley, in 
concert with Imlay, had engaged largely 
in the manufactm*e, and they had been for 
very nearly two years extensively sold, that 
Mason, nine years after his alleged invention, 
comes forward to claim the exclusive right 
to make such jars. If he originally might 
have claimed it, he had slept too long. He 
had abandoned the manufacture. His in- 
straments of manufacture were lost, or had 
passed from his possession and conti'ol, with- 
out an effort to reclaim them. Others hav- 
ing no connection with him had produced 
and given to the public the benefit of the 
device he now seeks to claim, and had de- 
voted their time and capital to its produc- 
tion and its sale. There was no reason for 
this delay, if Mason entertained any pur- 
pose to pursue the invention or patent it. 
He had abundant means for the purpose. 
He actually applied for and received another 
patent. He apparently applied himself to a 
totally different subject, so as to indicate, 
that, for some reason, he did not regard the 
device worthy of further attention, tmtil 
either the ingenuity or skill, judgment and 
capital of others, applied to the manufac- 
ture and sale, suggested to him that the 
alleged invention had value. The remarks 
of Judge Fisher, of the supreme court of 
the District of Columbia, in his opinion in 
the matter of the interference between the 
applications of Rowley and Mason, (put in 
evidence by the complainant,) are forcible 
and apt to this view of Mason's rights, es- 
pecially as against Rowley, who, it seems, 
defends this suit. The authorities which he 
cites are to the like purport. Adams v. 
Jones [Case No. 57]; White v. Allen [Id. 
17,535]; Sayles v. Chicago & N. W. R. Co. 
[Id. 12,414]; Ransom v. Mayor [Id. 11,573]; 
[Reed v. Cutier, Id. 11,645]. As well on the 
ground of abandonment as on the ground 
of unnecessary delay and neglect, until Row- 
ley, or Rowley and Imlay, had produced 
and put the alleged invention into extensive 



use and on sale, for nearly two years, ox- 
pending then: time, industi^, skill and capi- 
tal, the patent to Mason must be regarded 
as invalid. 

Nor, in my opinion, is it material to in- 
quire whether Mason or Rowley did or could 
have obtained a patent for the combination 
in question. If an inventor, without sub- 
stantial reason or excuse, abandons the use 
of his invention, and for nine years sleeps 
on his rights, and in the mean time othei's, 
in good faith, employ their industry, skill 
and money in producing the same thing, 
and give the public the benefit thereof, put- 
ting it into extensive use, and on sale, such a 
state of facts not only warrants the infer- 
ence of abandonment by the fii'st inventor, 
but it also creates, as between him and the 
others, the same equity as would arise if 
such others had gone further and taken out 
a patent. Whether the device be patented, 
or has "gone into use without a patent," 
should make no difference. Kendall v. Win- 
sor, 21 How. [62 TJ. S.] 322. This is not be- 
cause lapse of time, per se, deprives an in- 
ventor of his right, but because the cu'cum- 
stances giving character to the delay indi- 
cate abandonment; and also because the in- 
tervening rights of others make it inequi- 
table that he should thereafter be permitted 
to assei-t any such exclusive titie to the in- 
vention. 

The bill must be dismissed, with costs. 

[NOTE. Complainant appealed to the su- 
preme court, and the decree of the circuit court 
was there affirmed, Mr. Justice Swayne deliv- 
erins the opinion. 

[The sale of the portion of the two dozen 
jars in the summer of 1859, for the purpose of 
"getting the money" therefor, and of "trying 
them, to see if they would sell well," was fatal 
to the patent. 

[Suffering the model to remain at the glass 
factory until the sale by the proprietors was 
very significant and important, and, taken in 
connection with the other circumstances ap- 
pearing in the case, clearly established an aban- 
donment of the invention. Consolidated Fruit- 
Jar Co. V. Wright, 94 U. S. 92.] 



CONSOLIDATED VA. IVHN. CO. CKINNE^S 
v.). See Case No. 7,827. 



Case No. 3,136. 

CONSTANT V. .AXiLEGHENY INS. CO. 
[3 Wall. Jr. 313;^ 1 Am. Law Reg. (N. S.) 116.; 
Circuit Court, W. D. Pennsylvania. Nov., 1861 
Insukakce — Paeoi/ Agreement — Authority oi 

CORFOBATE OFFICERS. 

1. Though by the charter of an insurance 
company it is provided that "every contract 
bargain, and other agreement," in execution o: 
the powers of the company, "shall be in writ 
ing or print, under the corporate seal, anc 
signed by the president, or, in his absence o: 
inability to serve, by the vice president or oth 
er officer, &c., and duly attested by the secre 

* [Reported by John William Wallace, Esq. 
and here reprinted by permission.] 
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tary or other officer," &c., a parol agreement as. 
to the terms on which a policy shall be issued, 
made by tlie president secretary, or other gen- 
eral asent of the company may, nevertheless, 
be enforced specifically in a court of equity, 
which, in case of a previous loss, will be by a 
decree for the amount which would be due upon 
a policy duly executed. 
[Applied in Franklin Fire Ins. Co. v. Colt, 
20 Wall. (87 U. S.) 5C6.] 

2, But a mere collateral agreement, which 
does not involve the execution of a policy of 
insurance, is not within the scope of the gen- 
eral authority of an officer or agent of such a 
corporation, and cannot be enforced. 

3. The plaintiff, through a broker, applied to 
the defendants for an insurance on a boat for 
e definite amount, and was informed that "it 
would bo taken." The defendants subsequently 
sent to the broker their own policy for a part, 
and tlie policies of three other companies for 
the residue, executed by an agent for the latter 
companies. The broker, on receiving the poli- 
cies, wrote, in the absence of his principals, 
to the defendants, to say that he doubted 
whether the agency policies would be accepted, 
alleging as a reason, that the particular agent 
had not a good reputation for "settling losses," 
and added, "I don't know whether it is your 
custom to guarantee the offices you insure in, 
or not; if you do, I may prevail on" the plain- 
tiff "to hold the policies." The secretary of the 
defendants in reply, wrote: "In handing the 
policies" to the plaintiff, "you can say that if 
the boat is not insured in offices satisfactory to 
him, we will have them cancelled; but, though 
they are not re-insurances, yet in case of loss 
we feel ourselves bound for a satisfactory ad- 
justment. We deem the companies good, and if 
any parties can settle with them, we can." 
On the faith of this letter the plaintifE closed 
the transaction. One of the substituted com- 
panies afterwards became insolvent, and, a 
loss having occurred, a special action on the case 
was brought against the defendant: Rcld, (1.) 
That the secretary of the defendants had. no 
general authority to bind them by a guarantee 
of the solvency of the substituted companies; 
and, (2,) if he had, his letter did not amount to 
this, but only to an undertaking for a satis- 
factory determination of the amount of the 
loss, and its apportionment between the insur- 
ers. 

Constant and others, including the cap- 
tain of it, Bowman, were owners of a 
steamboat, upon which they were about to 
make an insurance. One Springer was a 
correspondent of the Allegheny Insurance 
Company of Pittsburg, the defendant in the 
case, and in the habit of geiting customers 
for it, which he had authority to do, but 
he had no authority to make contracts for 
the company. Captain Bowman, for him- 
self and in behalf of the other owners, ap- 
plied to Springer, a^ agent of the Allegheny 
Company, to get an insurance of $20,000 on 
the boat. Springer communicated with the 
company by telegraph, to know if they 
would take the risk, and received for an- 
swer "that it would be taken;" and Sprtoger 
BO informed Bowman, who requested Spring- 
er to write to defendants to take the risk. 
Springer did so, informing them of the 
names of the owners, and their respective 
Interests. The defendants agreed to take 
the risk, and sent to Springer five policies 
of insurance, covering the risk of $20,000: 
two of them of $2,500 each, in favor of 



Captain Bowman, executed by themselves; 
one for §5,000, in favor of Bowman, execut- 
ed by the "Pennsylvania Insurance Compa- 
ny;" one for $5,000, in favor of plaintiff, 
executed by the "Quaker City Insurance 
Company;" and the other for $5,000, exe- 
cuted by the "Commonwealth Insurance Com- 
pany" in favor of the remaining owner, one 
McGhee. 

When these five policies were received the 
owners and the boat were absent on their 
voyage, and Springer wrote to the secre- 
tary of the Allegheny Insurance Company 
as follows: "Your favor, together with the 
policies on the steamer, came to hand. I 
was very much disappointed in receiving 
"the three policies from agencies. Altogeth- 
er I am very much afraid, when the boat 
comes back, that the owners will not have 
them. They expected them to be taken in 
Pittsburg ofla.ces, and they were issued by 
Mr. Carrier, whose reputation for settling 
losses is not very good in this city. As far 
as my own knowledge goes, he never set- 
tles without a law suit. I don't know 
whether it is your custom to guarantee the 
oflaces you insure in, or not; if you do, I 
may prevail on them to hold the policies. 
I will keep the policies until they return, 
and do the best I can to get them to keep 
them; but I know the owners are very 
much prejudiced against the 'Common- 
wealth' and 'Quaker City' (they have agen- 
cies here), and if they will not keep them,, 
I can only return them. I can say no more- 
until the boat returns." 

To this letter the secretary of the com- 
pany defendant replied, as follows: 'Tn 
handing the policies to the owners of the- 
boat, you can say, that if she is not insured 
in ofl5.ces satisfactory to them, we will have 
them cancelled; but though they are not 
reinsurances, yet in case of loss we will 
feel ourselves bound for a satisfactory ad- 
justment We deem the companies good, 
and if any parties can settle -with them we 
can." 

When Springer presented the policy of In- 
surance executed by the Quaker City Jn.- 
surance Company, to the plaintiff, he ob- 
jected to it Springer then Informed him of 
the contents of the letter aforesaid, upon 
which the plaintiff "gave his premium note 
for $750, and the matter was closed." 

It may be pertinent to observe, that by 
legislative enactment, insurance companies in 
Pennsylvania, except in cases of special char- 
ters, are "empowered to make, execute, and 
perfect such contracts, bargains, agreements, 
policies, and other instruments as shall or 
may be necessary, and as the nature of the 
case may require, and every such contract 
bargain, policy, and other agreement shall 
be in writing or print, under the corporate 
seal, and signed by the president, or in his 
inability, by the vice president," &c., and 
that subject to this act the Allegheny In- 
surance Company, the present defendant, 



CONSTANT (Case No. 3,136) 



16 Fed. Cas. page 358] 



held its charter. Act April 2, 1856, § 10; 
Act Jan. 29, 1859, (P. L. p. 10.) 

Soon after the insurance effected by the 
correspondence and acts already mentioned, 
the steamboat Tvas lost; and the Quaker 
City Company having become wholly in- 
solvent, this suit, a special action on the 
case was instituted at law, to recover the 
amount from the defendant, the Allegheny 
Company. 

The facts as above stated, were found on 
a special verdict; judgment being to be 
entered for $5,265.83, if the court thought 
that they made out a case for the plaintiff, 
otherwise for the defendant. 

GRIER, Circuit Justice. To entitle the 
plaintifE to judgment on this verdict, he must 
show: 

1st That on the facts as found the secre- 
tary of the insurance company could legally 
bind the company to guarantee an insur- 
ance made by another insurance company. 

2d, That such a promise or agreement was 
made, In such form as to support an action 
at law against the corporation. 

By its act of incorporation this company 
could make insurance which would be legally 
valid only by a policy attested by the presi- 
dent, secretary, and the seal of tiie corpora- 
tion. Yet, before such instruments are at- 
tested in due form, the president or secre- 
tary, or whoever else may act as a general 
agent of the company, may make agree- 
ments, and even parol promises, as to the 
terms on which a policy shall be issued, so 
that a court of equity will compel the com- 
pany to execute the conti-act specifically (see 
Commercial Jlut Ins. Co. v. Union Mut Ins. 
Co., 19 How. [60 U. S.] 318); and where the 
loss has happened, to avoid circuity of action 
the chancellor will enter a decree directly for 
the amount of the insurance for which the 
company ought to have delivered their pol- 
icy, properly attested. 

The secretary of the company, in this case, 
replied by telegram to one sent by Springer, 
who acted as a broker or mutual agent of 
the parties, not. that the defendants would 
themselves take the whole risk of $20,000, 
but "that it should be taken." The company 
showed their construction of their undertak- 
ing by transmitting policies to the amount 
requested, equally divided among four insur- 
ance companies, as negotiated by defend- 
ants, and divided among the three several 
owners of the boat, according to their re- 
spective interests. The objection made by 
the insured was not to the manner In which 
the risk was divided, but that the agent of 
one of the companies (the Quaker City), had 
the character of being a very troublesome 
person to deal with in case of a loss which 
would require adjustment. 

Assuming the representation of the secre- 
tary, that in case of loss "we will feel our- 
selves bound for a satisfactory adjustment," 
is an agreement to guarantee the solvency of 



the Quaker City Insurance Company, had 
the secretary authority to make a simple or 
parol contract to bind his principal to guar- 
antee the solvency of another company? We 
think he had not Every promise to make a 
policy of insurance under the seal of the 
company, and the terms on which it will be 
done, falls necessarily within the scope of 
the authority confided to such agent; but 
any other merely collateral promise or rep- 
resentation, which does not Involve the ex- 
ecution of a policy of insurance, is not with- 
in the scope of his authority, as agent be- 
cause It is not strictly within the scope of 
the powers granted to the corporation. 

Whether the officers of the corporation 
could, by covenant, duly executed, but not 
in the form of a policy of insurance, bind 
the company to perform such a contract, we 
need not inquire. This is a suit at law, and 
the plaintiff must show a legal obligation, 
executed according to the forms required by 
the law, which confers the corporate powers 
on the defendant And if it were a bill in 
equity, the chancellor would decree only a 
specific execution, to wit, the delivery of an 
instrument of writing, executed and attested 
according to law, and such as was within 
the powers of the corporation as provided by 
their charter. 

But assuming that this parol promise, as 
stated in the secretary's letter, would support 
a suit at law against the company, is there 
a promise to guarantee the solvency of the 
Quaker City, or any of the three other com- 
panies who joined In taking this risk of $20,- 
000? The parties did not complain that the 
defendants would not take the whole risk 
on themselves, but had it negotiated and di- 
vided among other companies. The objec- 
tion was not made to the solvency of any of 
the companies, but on the anticipated diffi- 
culties of adjustment in case of a loss oc- 
curring. The undertaking of the secretary 
is not that the defendant shall pay the 
amoimt of the loss, but to take the trouble 
of adjusting the loss with this captain's 
agent This might be an easy matter for the 
defendants' officers to perform, as the very 
same adjustment would have to be made 
with and for themselves, and other compa- 
nies who were not infested by such an agent 
The adjustment of a loss is defined to be 
the "settling and ascertaining of the Indem- 
nity which the assured, after all allowances 
and deductions made, is entitled to receive 
under the policy, and fixing the portion 
which each underwriter is liable to pay." 

Now, the direction of the secretary to 
Springer is to tender the policies, and if 
they are not satisfactory to the owners to 
cancel them; stating that they are not re- 
Insurances, and that "we feel ourselves 
bound" not to pay the losses if the other 
insurers should be insolvent, but "for a sat- 
isfactory adjustment," and adding, "we 
deem the companies good, and If any parties 
can settle with them we can." Here is no 
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guarantee. The whole length and breadth of 
this undertaking is a satisfactory adjust- 
ment of the loss, and no more. [The facts 
as found by the jury, do not, therefore, sup- 
port the claim alleged in the declaration. 
The defendants are consecLuently entitled to 
judgment for the defendant]^ 
Judgment for the defendant. 



CONSTANT (GI/AIJDINa v.). See Case No. 
5,46S. 

CONSTITUTION, The (BEEVES T.). See 
Case No. 11,659. 



Case Ko. 3,137. 

CONSTJI/ OF SPAIN t. Th*e CONCEPTION, 

[2 AVheeler, Cr. Cas. 597; ^ Brunner, Col. CasI 
497.] 

Circuit Court, D. South Carolina. 1819.* 

In'teusatjonai, Law— Rights op Sovereigntz. 

The fact of national independence may be de- 
duced from history by courts esercisiug juris- 
diction of international law; no explicit official 
recognition is necessary. 

[Appeal from the district coiirt of the Unit- 
ed States for the disti-iet of South CaroUna.] 
In admiralty. 

JOHNSON, Cu:cuit Justice. This vessel 
and cargo are clearly Spanish property, and^ 
the corvette La Union, by which she was 
captured, was a commissioned cruiser of the 
republican or revolted province (for names 
prove nothing) of Buenos Ayres. The prize 
put into this port in distress, was libelled by 
the Spanish consul in behalf of the Spanish 
owners, and by the decree of the district 
court ordered to be restored on two grounds: 
First That the courts of this government 
cannot recognize the commission under Bue- 
nos Ayres. Second. That the capturing ves- 
sel had recruited men while lying in the 
mouth of the Mississippi in the month of 
April last, which men were on board at the 
time of this capture. As to the second 
ground, I cannot think that the evidence was 
such as sanctioned the decree of the district 
com't; for, besides that the fact is but feebly 
established by the witnesses who swear to 
it, when their testimony is compared with 
each other, and with that of the officers, the 
only witness who testifies to the national 
character of the four men said to have been 
enlisted, proves them to have been foreign- 
ers, not Americans, and to have come on 
board the capturing vessels to enter. The case 
has never been included in any of the penal 
laws passed by congress on this subject, nor 
have foreign governments any ground for 
claiming from the United States that such a 

• [From 1 Am. Law Reg. (N, S.) 116.] 

* [Reported by Jacob D. Wheeler, Esg.J 

' [Reversed in La Conception, 6 Wheat. (19 
U. S.) 235.] 



case should have been included. The fact of 
illegal equipment, therefore, I consider as 
unsubstantiated. With regard to the first 
and principal ground on which the decree Is 
founded, I am of opinion that it is one of 
more delicacy than real difficulty. To have 
dismissed the libel it was not necessary to 
recognize the independence of Buenos Ayres 
as one of the family of nations. The Indis- 
putable fact known, to all the world, and rec- 
ognized by our own executive in many offi- 
cial communications, of the existence of 
open, solemn war between Spain and an ex- 
tensive and powerful colony, is enough to 
impose on us, as a nation, the duties of neu- 
trality. The colony asserts, the social com- 
pact is violated by the parent state, and the 
state of dependence or allegiance no longer 
existing. On this question an appeal is made 
to the god of armies, and no infeiior tribunal 
ought to interfere. The colony claims from 
us no acknowledgment of her independence; 
she only demands of us to leave her in pos- 
session of what she can win by arms. Spain, 
unable to rescue by force, solicits our aid to 
seize, in violation of the rights of hospitality, 
the property that has been forced into our 
harbors; our duty is to lend our aid to nei- 
ther, but to leave them as we find them, rig- 
idly adhering to the duties of neutrality. 
This is not a piratical capture, and therefore 
not a ease within the provisions of our treaty 
with Spain. It is a seizure in the exercise of 
the rights of war, not by one who wages war 
against the human race, but one who has 
singled out Spain for the sole antagonist. 
All seizmres of property within our limits 
we are bound by that treaty to prevent, but 
the duty to restore is confined solely to the 
case of rescue from those whom we can rec- 
ognize as pii-ates. In the Case of Palmer 
and others, in the supreme court, the princi- 
ples laid down by the chief justice excluded 
all idea that this was a piratical capture. 
It was then a seizure jure belli, and the 
rights of war are necessarily commensurate 
with the power of maintaining it openly and 
solemnly, more especially upon the high 
seas, the jurisdiction of which is not sus- 
ceptible of that demarkation and appropria- 
tion which takes place on the land. This 
conflict has long been carried on between the 
colony and parent state. The event is at 
least doubtful. It is on both sides an asser- 
tion of a supposed existing right, and neither 
can claim, of a nation to whom their dis- 
putes are immaterial, any act of interference 
which may involve it in a contest with the 
victor. Much has been said, and some cases 
and opinions cited to show that this court 
cannot recognize the independence of a re- 
volted colony, until that recognition shall 
have proceeded from our own government 
or the parent state. There was a time when 
this country negotiated and fought to main- 
tain a different doctrine; and it will be recol- 
lected that in the opinion befoi-e expressed 
I have not thought it necessary, in this case, 



CONSUL (Case No. 3,138) 

to assert a different doctrine. But as the 
doeti'iue on this point is nowhere laid do"\Tn 
fully to my satisfaction, I will embrace tbis 
opportunity to state briefly my views of the 
subject. The recognition of our own govern- 
ment, whatever be the state of fact, removes 
all question of doubt, and om* courts must 
consider the governments thus recognized as 
independent; and so the recognition of the 
parent state actually produces a state of in- 
dependence. But courts exercising jurisdic- 
tion of international law may often be called 
upon to deduce the fact of national independ- 
ence from history, evidence, or public noto- 
riety, where there has been no formal public 
recognition. The actual possession and long 
exercise of all the atti'ibutes of a state of in- 
dependence may be legally resorted to, with- 
out giving just cause of umbrage to a nation 
that does not possess the power to subjugate 
a revolted colony. There exist many nations 
at this day which may claim of courts of 
international law all the rights of independ- 
ent nations, and may be judicially recog- 
nized as such, notwithstanding no act of gov- 
ernment has acknowledged them in that ca- 
pacity; and some which hold it altogether 
by the sword, which acquires it when the 
parent state relinquishes the conflict, or plain- 
ly evinces an inability to pursue it with suc- 
cess. I should say her recognition in words is 
unnecessary; and should otir own govern- 
ment ever exercise towards a revolted colony 
those acts of comity or communication which 
are linown and practiced in the intercourse 
of nations, I should consider all positive ex- 
plicit recognition as unnecessary to support 
the claims of such states to a judicial recog- 
nition. The establishment of many such 
facts would in my estimation supersede the 
necessity of explicit official recognition. Our 
own com'ts have in several instances been 
called on to express- opinions on this subject; 
and although the opinions which they have 
expressed may, in their language, appear very 
general, yet that language has always been 
used in reference to cases in which the conflict 
was actually kept up. In the Case of Palmer, 
the chief justice had expressly limited his ob- 
servations to such a case flagrante bello, It 
is a question of policy; thei-e is an actual ab- 
sence of such evidence as a court of justice 
can act upon, and the question is altogether 
one on which the executive or legislative 
power is called to act Decree reversed, 
property restored, and libel dismissed with 
costs. 

The decree of Judge Johnson, in the case of 
the Spanish schooner Conception, was appealed 
to the supreme coxurt, at Washington. 

[NOTE. Upon the new proofs taken since 
the hearing in the circuit court, it is apparent 
that the captviring vessel wasoriginally equipped, 
manned, and armed in the United States for 
a cruise against Spain, and sailed with that 
intent, being owned by citizens of the United 
States. There is no satisfactory evidence that 
the American ownership ever ceased, or that 
there was a real bona fide sale of the vessel at 
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Buenos Ayres, consequently the capturing ves- 
sel must still be considered as owned in the 
United States, and the capture therefore was 
illegal. ;Mr. Justice Story, delivered the opin- 
ion of the court reversing the decree of the cir- 
cuit court, on an appeal by the Spanish consul. 
La Conception, 6 Wheat. (19 U. S.) 235.] 



Case Ho. 3,138. 

CONSUL OF SPAIN v. CONSUL OF GREAT 
BRITAIN. 

[Bee, 263.] * 

Circuit Court, D. South Carolina. 1808. 

Sale of Prizes is Neutral Port. 

Belligerents have no right, unless secured 
by treaty, to sell .their prizes in a neutral port. 
The neutral government may grant permission, 
but ought not to do so, unless all the powers at 
war can be put upon an equal footing. 

[Cited in Hopner v. Appleby, Case No. 6,C99.] 

The bill states that the Spanish felucca La 
Nostra Signora, the property of the subjects 
of his most catholic majesty, was discovered, 
chased, attacked, fired upon and brought in 
here by his Britannic majesty's ship of war 
Meleager, on the open seas, and was sent into 
this port on the tenth day of May instant as 
a prize to his Britannic majesty's said ship of 
war Meleager, and advertised for sale in the 
Gazette of this city. That Don Diego Mor- 
phy, consul of his most catholic majesty, con- 
ceives that the sale of the said prize, in any 
of the ports of the United States, is contrary 
to the present state of amity subsisting be- 
tween his most catholic majesty and the 
United States, is unauthorized by the govern- 
ment of the United States, would be a breach 
of and violation from their neutrality, and in 
contravention of the laws of nations, and 
therefore prays an injunction to stop the sale. 
On the part of the defendant, it was object- 
ed, that the intended sale is neither contrary 
to any existing treaty, or regulation of the 
executive of the United States, or law of con- 
gress, or of nations: and that the sale of 
prizes made by the British from their ene- 
mies, the Spaniards, may lawfully take place 
in the United States, till our government 
does (as it may) by treaty or otherwise, pre- 
vent the same. The judiciary power cannot 
interpose its authority to enjoin a sale, unless 
the executive shall positively interdict the 
same. On the part of the complainant, it 
was answered, that where no right to sell is 
granted by treaty, nor express permission to 
sell is shewn, that the com*t of equity is the 
proper court to restrain the party. That a 
right to sell cannot be supposed to pass by 
implication, a& it goes to a cession of sover- 
eignty- That to permit a sale would be a 
breach of neutrality; inasmuch as both th(^^ 
belhgerent powers ought to be placed on an 
equal footing in all respects. ; 

* [Reported by Hon, Thomas Bee, District/ 
Judge.] 
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The CHIEF JUSTICE delivered tlie opin- 
ion of tlie court to the following purport: 

The right to sell cannot be claimed by 
ti-eaty. If it exists at all, it rests on permis- 
sion. Without doubt, a neutral nation may 
permit a belligerent to sell, -without violating 
its neuti'ality: treaties apart, it is wholly dis- 
cretional. The sovereignty of a neutral pow- 
er authorizes the exercise of such discretion. 
Between aiding commerce and permitting the 
sale of prizes, there is a great difference. 
Silence, in the ordinary cases of commerce, 
may be considered as a consent to it; bu,t 
the sale of prizes must be by positive permis- 
sion. If permitted to sell, without a previ- 
ous decision by the court of the capturing 
power as to the legality of the prize, there is 
danger of fi-aud, and even of piracy. I do 
not say that a condemnation is necessary, 
but all nations are interested that it should 
take place before a sale is made. The sale 
of prizes ensnares, and insensibly^leads to a 
departure from sti'ict neutrality; for. this 
x*eason, a neutral nation should first give its 
consent, by treaty, or otherwise. Hei-e there 
I§ no treaty that authorizes the sale, nor is 
any permission of the government shewn. 
An attempt, therefore, to sell is inconsistent 
With the sovereignty of the United States. 
Wliat we are at liberty to grant as a favom: 
must be granted equally; but, by treaty 
with Great Britain we cannot gi:aut this fa- 
vour to the Spaniards; therefore, we ought not 
to gi-ant it to the British, As the court does 
not undertake to decide what the executive 
ought ta do, I wish to frame the dea'ee so as 
to permit an application to that branch of 
the government Let there be an injunction 
to stop the sale, till further order of this 
court, unless permission be sooner obtained 
from the president of' the United States. 



Case ISTo, S,139, ' 

CONTEE v. GARNER. 

[2 Cranch, C. C. 162.] * 

Circuit Court, District of Columbia^ Dee, 
Term, 1818^ 

Pleading— Verification— Contract bx Slave. 

1. A special plea of non est factum must 
conclude with a verification. 

2, A slave cannot bind himself, at law. to 
pay money to his master^ even for his freedoin. 

The defendant pleaded, that at the time 
of signing the bond he was a slave, and so 
non est factum, and concluded to the coun- 
try. Special demm-rer, because he did not 
conclude with a vei'ification. 

LIr. Law, in support of the demurrer, cited 
Whelpdale's Cage, 5 Coke, 119; 1 Chit PL 
537; Bushell v. Pasmore, 6 Mod. 218; and 
Story, PI. 189. 

Mr. Jones, for defendant, submitted the 
qupstion without argument 

* [Reported by Hon. William Cranch, Chief 
Judge.] 



THE COURT (THRUSTON, Circuit Judge, 
ajjsent) was inclined to think that it ought to 
have concluded with a verification, 

THE COURT also decided that a slaye 
cannot bind himself, at law, to pay money 
to his master, even for his freedom. 

By consent, the plea was amended, the 
demurrer withdrawn, and issue joined upon 
the replication to the plea. Upon the trial, 
the plaintifiC^was non pressed. 



C^se Ho. 3,140. 

CONTEE et al. v. GODFREY. 

[1 Cranch, 0. C. 479.] ^ 

Circuit Court, District of Columbia. June 
Term, 1808. 

Evidence of Deep — Descent — Inheritance bt 
Alien— Deobbe of Partition— Effect— Estop- 
pel. 

1. The rent-rolls and books of the lord pro- 
prietors of Maryland may be given in evidence 
to supply the want of a deed, and may be ex- 
plained by parol. 

2. If one of four parceners be an alien the 
whole descends to the remaining three. 

3. A British subject could not, in 1793, in- 
herit lands in the United States from a citi- 
zen of the United States. 

4. The statute of 7 Anne, c. 5, § 3, does not 
apply to children bom under the same alle* 
giance with that of their father. 

5. A decree of partition between heirs, some 
of whom are aliens, does not estop those who 
were not aliens from claiming the whole in 
ejectment 

6. A decree of partition does not pass any 
thing from one coparcener to another; 

[See note at end of case.] 

Ejectment for a tract of land called "Ar- 
gyle, Cowell, and Lawn." 

The plaintiff, to support his title, produced 
a patent from Lord Baltimore, dated Decem- 
ber 8, 1722, to Randal Black, and a deed 
from John. Bradford to Richard Lee, for 
the same land, dated August 3, 1737, but 
did not produce any deed from Black to 
Bradford. As evidence from which the jin-y 
might presume such a deed, he offered to 
read the entriesin the lord proprietors' books, 
charging Richard Lee with the quitrents of 
a tract called "Angle," and offered parol evi- 
dence to prove that "Augle" meant "Argyle, 
Cowell, and Lawn." 

P. B. Key, for defendant, objected that 
parol evidence could not be admitted to ex- 
plain the record. 

But THE COURT (CRANCH, Chief 
Judge, contra) permitted the evidence to be 
given. 

Evidence was also given of the possession 
of Richard Lee and his heirs down to 
Russell Lee, who was a citizen of the 
United States, and died intestate in 1793, 

^ [Reported by Hon. William Cranch, Chief 
Judge,] 
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leaTlng four sisters his heirs at law, one of 
■whom (Mrs. Danvson) was a British sub- 
ject at the time of his death. See Dawson 
V. Godfrey (Sup. Ct tJ. S.) 4 Oranch [8 U. 
^.] 321. The other three were citizens of 
the United States, and are the lessors of the 
plaintiff in this action. 

THE COURT (nem. con.) insti'ucted the 
jury that if they found the facts to he as 
stated, they ought to presume a valid deed 
of conveyance from Black to Bradford. 

Mr. Key, for defendant, contended that the 
plaintiff could not recover the share which 
would have descended to Mrs. Dawson if 
■she had not been an alien; and that the 
four sisters constituted but one heir. 2 Bl. 
Oomm. 187; Bac. Abr. tit "Parcener;" Co. 
LitL 163b; Id. 8a. 

C. Lee and Sir. Jones, for plaintiff, relied 
•upon the opinion of the supreme court of 
the United States in. the case of Dawson v. 
Godfrey, 4 Crauch [8 U. S.J 321. 

THE COURT (nem. con.) was of opinion, 
■upon the authority of that case, that Mrs. 
Dawson was to be considered as an alien 
born, and as never having had a right to 
inherit lands in the United States; and con- 
sequently, that the whole land descended 
to the three other sisters, the lessors of the 
plaintiff. 

Mr. Key then contended, that as the father 
of the four sisters was born in Maryland, 
and was there at the time of the Revolution, 
lie was a natiu:al-bom subject of the state of 
Maryland, and that his child (iVfrs. Dawson) 
born out of the allegiance of that state, was a 
■subject of that state, and entitled to inherit 
under the English statute of 7 Anne, c. 5, 
§ 3, which he contended was in force in 
Maryland, by virtue of the bill of rights of 
that state. 

THE COURT (nem. con., but not without 
some doubt) was of opinion that the statute 
of 7 Anne, c. 5, § 3, did not protect the right 
of Mrs. Dawson. She and her parents were 
imder the same allegiance at the time of 
her birth; and if the statute is adopted by 
the bill of rights of 1777, yet it cannot look 
back and make her born under a different 
iillegiance, contrary to the fact 

Mr. Key then contended that the lessors 
of the plaintiff were estopped by the decree 
of partition made by the chancellor of Mary- 
land, from denying Mrs. Dawson's right 

But THE COURT decided that they were 
not estopped. 

Mr. Key then contended that Mrs. Dawson 
took by pm'chase under the decree, and not 
by descent; and can therefore take and hold 
imtil ofiQlce found, especially as the chancellor 
had decreed that she should pay money to 
the other heirs, in consequence of having 
Had the largest portion allotted to her in the 
partition. 

But PER CURIAM, the partition passed 
nothing from the three sisters to Mrs. Daw- 
son. The decree cannot be enforced, as it 
was founded upon a mistake of the rights 



of the parties; and there is no evidence of 
the money having been paid. 

Verdict for the plaintiffs. Bills of excep- 
tions were taken, but no writ of error was 
prosecuted. 

[NOTE. In the decision of the supreme 
court, relied upon by plaintiff, it was held that 
as the common law, which was the law of 
Maryland, deprived an alien of the rijiht of 
inheriting, there was no exception giving the 
right to inherit distinctly from the obligation 
of allegiance existing either in fact or in sup- 
position of law. Mr. Justice Johnson deliv- 
ered the opinion. Dawson v. Godfrey, 4 
Crauch, (8 U. S.) 321.] 
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" The CONTINENTAL. 

[8 Blatchf. 3.] ^ 

Circuit Court, D. Connecticut Sept 20, 1870.' 

Collision between Steamers— Lights— Preoau- 
TiONS— Burden of Proof. 

1. A steamer navigating Long Island Sound 
Iield in fault, in a collision with another steam- 
er, for exhibiting no stern light but showing 
only her colored lights and a white light for- 
ward on her stem, whereby the other steamer 
was misled into the belief that she was a sail- 
ing vessel. 

2. The other steamer Jield to have been 
justified in such belief. 

3. A vessel which is in fault in not comply- 
ing with the statute regulation as to lights, 
takes the hazard of such mistakes as may, in 
the exercise of ordinary diligence and care, be 
made by other vessels as to her true character. 

4. Although the fault of one vessel will not 
justify the want of ordinary care and skill in 
the other, when a vessel clearly in fault in- 
vokes the application of that principle, the bur- 
then is upon her of showing very clearly that 
the party misled by that fault might neverthe- 
less, by ordinary care and skill, have discovered 
the mistake and avoided the collision. The 
faulty party cannot demand of the other extra- 
ordinary diligence or skill, but only ordinary 
care, under the actual circumstances of mistake 
caused by his own fault. 

[Cited in The Barque E^llisto, Case No. 7,- 
600.] 

5. Two steamers were at a distance approach- 
ing each other, and the green light of one of 
them was seen decidedly off the starboard bow 
of the other, so as to make it certain that, if 
each steamer kept her course, there could be 
no collision, as their courses did not cross ahead 
of either. This each was bound to know; and, 
if tlieir proximity was such as to suggest possi- 
ble danger of collision, it was the duty of the 
former to keep her course and of the latter 
to keep out of the way: Held, therefore, on 1±ie 
proofs in this case, that, if the latter vessel 
might, by ordinary vigilance and skill, have 
corrected a mistake of supposing the former to 
be a sailing vessel and should have known that 
she was a steamer, still the former had no 
right to port her helm and attempt to pass by 

^ [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 

- [Reversed in Ne'w Haven Transp. Co. v. 
The Continental, 14 Wall. (81 U. S.) 345.] 
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the port side of the latter, and that a collision 
caused by her doing so was her sole fault 

[Cited in The Sunnyside, Case No. 13,620.] 

[See note at end of case.] 

[Appeal from the district court of the 
United States for the district of Connecticut] 

In admiralty. The libel in this case was 
filed by [the New Haven Steam Transporta- 
tion Company], the owners of the steam pro- 
peller Northampton, against the steamboat 
Continental [the New Haven Steamboat Com- 
pany, claimant], to recover for the damages 
sustained by the libellants, by a collision 
between the two vessels in the night, of£ tne 
harbor of New Haven. The Northampton 
was about entering the harbor and was on 
a coiurse, east northeast, heading directly for 
New Haven light. The Continental came 
out of the harbor, and the proofs were claim- 
ed by her to establish that she had passed 
from a half to three-quarters of a mile be- 
yond and to the southward of that light, 
when she took her com-se southwest half 
south, boimd for New York, although this 
was denied by the libellants. The wind was 
north-northeast The libellants alleged, that 
the Continental had not reached the course 
of the Northampton when she came to her 
coinse for New York, that she was seen over 
the port bow of the Northampton, and that 
the latter ported her helm to pass to the 
right, but her endeavor was defeated by the 
starboarding of the helm of the Continental, 
which brought the two vessels together. The 
claimants insisted, first, that, by the want of 
range lights on the Northampton, they were 
misled into the belief that she was a sailing 
vessel, and that the collision was caused by 
the fault of the Northampton in this respect, 
and by the want of a proper lookout on the 
latter; and, also, that, when the Continental 
had passed beyond the light-house, and had 
the Northampton on her starboard bow, each 
being on a course which did not cross the 
coiurse of the other, the Northampton sud- 
denly put her helm to port and attempted 
to cross the bows of the Continental, and a 
collision ensued. The libel was dismissed 
by the district court, on the ground that the 
Northampton was in fault in not having her 
range lights, and that for that reason the 
Continental was misled into the belief that 
she was a sailing vessel. The libellants ap- 
pealed to this court 

Charles Donohue, John S. Beach, and 
Charles R. Ingersoll, for libellants. 

Erastus C. Benedict, Edward H. Owen, and 
Tilton E. Doolittle, for claimants. 

■WOODRUFF, Circuit Judge. 1. I concur 
fully in the conclusion of the judge of the 
district court in respect to the fault of the 
libellants' vessel, the propeller Northampton, 
and her responsibility for the collision which 
gave rise to this action. The proof clearly 
shows that she was, before and at the time 
of the collision, without the proper stern 
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light At what precise time it became dim 
is not proved, and, notwithstanding it was 
the duty of those in charge thereof to see 
that it was up and burning brightly, it may> 
for aught that appears in their testimony, 
have been, for some time before it was taken 
down, in such condition that it wholly failed 
to answer the requirements of the act of 
congress [13 Stat 60]. When they came 
within sight of the steamboat Continental, 
and were thereby aroused to diligence, they 
discovered the condition of the stem light, 
but too late to supply the defect in season 
to inform the Continental of the true char- 
acter of their vessel. In consequence of this, 
followed as it was by the taking down of 
the light for the purpose of having it trim- 
med, those on board of the Continental saw 
only the colored light and the white light 
forward on the stem of the propeller, and 
were thereby, as a matter of fact, misled 
into the belief that the propeller was a sail- 
ing vessel. Waiving for the present the in- 
quiry whether careful and critical observa- 
tion of the relative bearings of the two, as 
they approached each other, would have en- 
abled the officers of the Continental to dis- 
cover their mistake sooner than they did, 
the fact is fully established, that this condi- 
tion of the lights did mislead them. Their 
testimony is explicit on the point, and it is 
not incredible. On the conti*ary, such an 
exhibition of lights was well calculated to 
mislead them. Although, a sailing vessel is 
not permitted by law to carry a white light, 
yet it is proved, without contradiction, to be 
not unusual for a vessel, when she is near 
her destination in the night, and is making 
preparations for landing, to have use for a 
light on her forward deck, in getting her 
lines or anchors ready, &c. The propeller 
on this occasion was just entering the harbor 
of ^ew Haven. 

To the suggestion, that ocean-boimd steam- 
ers are required to carry two colored lights 
and one white light, that, therefore, the pre- 
sumption was that the propeller was a 
steamer, that the officers of the Continental 
should have so assvuned, and that, on this 
ground, the taking the propeller for a sail- 
ing vessel was, of itself, a proof of negli- 
gence or want of skill, the answer is, (1.) 
There is no proof that, in fact, ocean-bound 
steamers were ever seen navigating Long 
Island Sound at all, still less in that neigh- 
borhood; (2.) If it be, nevertheless, true, and 
so notorious that the court can take notice 
thereof, the white light which ocean-bound 
steamers cany is at the foremast-head, far 
above and not below the colored lights, and 
not near the deck, on the stem. The argu- 
ment for the Hbellants assumes that the offi- 
cers of the Continental might reasonably 
have expected to see ocean-boimd steamers 
in the Sound; but the act requiring range 
lights applies to all coastwise steamei-s, al- 
though they may navigate the ocean on their 
coastwise voyages. I am not able to say 
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that steamers crossing the ocean are in the 
habit of passing the neighborhood of the 
place of this collision. In any view of that 
question, their light at the foremast-head 
could not readily be mistaken for the bow 
light of a coasting vessel. 

The propelTer was, therefore, in fault She 
was violating the act of congress. That neg- 
lect of compliance with the law in fact mis- 
led the officers of the Continental. The look- 
out on the latter took her for a sailing vessel, 
and so reported her. The captain and the 
man at the wheel both swear that they took 
her for a sailing vessel, and acted upon that 
belief. A Hell Gate pilot, a passenger on 
board, having no responsibility touching the 
management of the Continental, and ap- 
parently an indifferent witness, confirms 
them. He, also, took the propeller to be a 
sailing vessel. 

It is suggested, that, in a case in the south- 
ern district of New York— The Scotia [Case 
No. 12,513]— the of&cers of the steamship 
Scotia were held justified in mistaking a sail- 
ing vessel, the Berkshire, for a steamer, be- 
cause she had a white light, and that, if a 
white light on a sailing vessel can be deem- 
ed to indicate that the vessel bearing it is a 
steamer, a white light on a steamer cannot 
also be held to indicate that the steamer is a 
sailing vessel. In the first place, the only 
light seen on the Berkshire was a white light, 
and it was not deemed a fault that the offi- 
cers of the Scotia believed that such white 
hght was the mast-head light of a steamer 
at a distance, just rising above the horizon, 
whose colored lights had not yet become 
visible above the surface of the distant war 
tei-s. The cases are very unlike in this re- 
spect In the next place, the vessel which 
is in fault in not complying with the statute 
regulations, takes the hazard of such mis- 
takes as may, in the exercise of due dili- 
gence, cai'e and skill, be made by those who 
observe her. Approaching vessels have a 
right to expect compliance with the law, 
and exercise their judgment accordingly; 
and, even if the same circumstances should 
operate to lead, in one instance, to the er- 
roneous belief that the faulty vessel is a 
steamer, and, in another instance, to an er- 
roneous belief that the faulty vessel is a 
sailing vessel, it by no means follows that 
either of the deceived parties is in fault If 
they actually exercise proper vigilance and 
skill, and yet are in fact misled, they are 
not responsible that under circumstances 
apt to create doubt, theu: judgment was in 
fact deceived. It is against precisely such 
errors, that the law was designed to guard, 
and precisely such errors the neglect of its 
observance is likely to produce. Therefore, 
while I think that the Continental is, upon 
other grotmds, exonerated from fault, I con- 
cm' in the conclusion below, that the pro- 
peller was in gross fault, that such fault In 
fact misled the other vessel, and that, so 
far as that mistake was the cause of the 



collision, the responsibility rests on the pro- 
peller, 

2. There is a further view of the subject, 
urgently pressed upon my attention by the 
counsel for the libellants, and founded, in 
part, upon the testimony of the witnesses 
from the Continental. It is to the effect fol- 
lowing, namely, that the position and course 
of the propeller, seen to be approaching the 
Continental, considered in connection with 
the course of the latter and the observations 
in fact made from the latter, are so incon- 
sistent with the idea that the propeller was 
a sailing vessel, that such idea could not be 
true, and the officers of the Continental could 
not without negligence or want of skill, be- 
lieve it to be true; that if, at the first obser- 
vation, they were deceived, the changes pre- 
sented to their eyes almost immediately 
should have undeceived them; and that even 
the fault of the propeller did not excuse 
them from the exercise of ordinary care and 
skill. The legal principle involved in this 
argument is con-ect; but, when a vessel 
clearly in fault invokes its application, the 
burthen is upon her of showing vex'y clearly 
that the party misled thereby might, never- 
theless, by ordinary care and skill, have 
avoided the collision or corrected the mis- 
apprehension. The faulty party cannot, for 
his own protection, demand of the other ex- 
traordinary dihgence and skilL All he can 
require is ordinary care, under the actual 
circumstances of mistake caused by his own 
fault. 

The claim of the libellants on this point is, 
that, when, the officers of the Continental 
took the propeller to be a sailing vessel, they 
were bound to know, and must be assumed 
to know, all the conditions involved in that 
supposition. Thus, the wind was, as is ex- 
pressly admitted, north-northeast This they 
knew, or were negligent in not knowing it 
If the vessel seen was a sailing vessel, they 
knew that, if she was on her port tack, she 
could not be sailing nearer to the wind than 
due east that is, within six points; and, if 
on her starboard tack, not nearer to the wind 
than northwest. But they testify that her 
green light was visible. ■ If that be true, then 
they certainly knew that she was not on her 
port tack, for, on that tack, they could not 
see her green ligh,t from the position in which 
they then were, since only the red light, on 
her port side, could be visible. They, there- 
fore, knew, assuming that their testimony 
is true, that, if a sailing vessel, she was not 
sailing in a direction approaching them, but 
was going from them. Not only so, but, as- 
signing to the Continental, according to the 
testimony of her officers, a position four- 
fifths of a mile southwestwardly of New 
Haven light, the green light of a sailing ves- 
sel seen, as they say, two points on her star- 
board bow would, even if such vessel were 
sailing close-hauled on the wind, that is, on 
a northwest course, be barely visible; and, 
if she was three points on the starboard 
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bow, as tliey say she was a very few min- 
utes later, her green light could not be seen 
^fc all. Her back-board would have entirely 
cut It off. So that, if, in this position, they 
saw the green light at all, and were run- 
ning twelve miles an hour, it must have al- 
most immediately disappeared, opening, un- 
til disappearance, on the Continental's star- 
board bow. All this, as nautical men of or- 
dinary skill, they knew, and, upon the prem- 
ises assumed, all this is obvious to any ex- 
perienced mariner. This being so, it was 
demonstrated to them by what, according to 
their own testimony they saw, that she was 
not a sailing vessel, because she continued 
to bear In nearly the same direction, her 
green light being continuously visible, which 
could not be if she was a sailing vessel; and 
this they were bound to know. When they 
first saw her, the captain of the Continental 
says she might have been three or fom* miles 
off— he should judge four miles— and bore 
three points on his starboard bow. Else- 
where, he says two and a half points, and 
makes the time when she was reported five 
minutes before the collision, which would 
make her then distance about one mile and 
a half. Other witnesses place the propel- 
ler from two to two and a half points on the 
starboard bow, and distant from one and a 
half to two miles. Taking either of these es- 
timates, and considei'ing the speed of the 
Continental, one minute could not elapse be- 
fore the green light must be hidden from 
view, if she was a sailing vessel, and there 
was an abundance of time, if they had 
shown ordinary care and attention to the 
^steady nearing of the green light, to see that 
the vessel was a steamer and not a sailing 
vessel. And, fm-ther, if a sailing vessel, 
showing her gi-een light two and a half or 
thi*ee points on the Continental's starboard 
bow, the latter moving twelve miles an hour 
■oil her then com*se, southwest half south, her 
bearing would have changed with great ra- 
pidity more and more to starboard, and the 
fact that she did not at any time bear more 
than three points on that bow, was conclu- 
sive that they were mistaken. They should 
have known this, and tliey might and ought 
to have seen it while there was yet time 
enough to act accordingly. 

This reasoning has much force if the posi- 
tions of the vessels and the opinions of the 
officers of the Continental are assumed to 
be mathematically accurate. But, in rela- 
tion to estimates of distance, and observations 
of the precise angle made by another vessel 
measm-ed on a ship's bow, as well as of 
slight fluctuations in coui-se, made in the 
night, it is of common experience, that wit- 
nesses with the same opportunity for judg- 
ment dift'er, and some must, of course, be 
inaccurate. Close geometrical calculations 
are not reliable, unless the premises are in 
harmony with other facts which are deemed 
established. And, in regard to the claim 
that the Continental had opportunity to dis- 



cover her mistake in supposing the propeller 
to be a sailing vessel, while it is true, upon 
the premises, that such discovery might pos- 
sibly be made, if those premises are varied, 
no such result ensues; and, in any event, it 
calls upon the officers, after being deceived 
and misled without fault, to tnter upon a 
careful scrutiny when wholly unaware of its 
necessity, and make their correction, and act 
upon it, within a very short time. Never- 
theless, the consldei-ations thus urged have 
led me to scrutinize the evidence of facts 
not lying In mere estimates, by which to 
test the management of both vessels; and, 
in my judgment, there are facts, established 
by a clear preponderance of evidence, which 
convict the propeller of fault, and acquit the 
officers of the Continental, even if it were 
conceded that the latter ought to have known 
that the former was a steamer. They are 
these: 1. "When the officers of the Conti- 
nental saw the propeller, they saw her off 
their own starboard bow. 2. They also saw 
her green light, and not her red light, until 
she ported and turned across theii* comrse. 
From these two facts, it is a necessary and 
inevitable result, that the officers of the Con- 
tinental had no reason to apprehend a col- 
lision, and their sheer to the southward, out 
of abundant caution, or, as a witness ex- 
presses it, "to give the propeller a wide 
bei'th," was taking more than ordinary care 
to be wholly out of reach of danger. These 
two facts being established, there coidd be 
no collision if both vessels kept their com'se; 
and the result is, that the accident was whol- 
ly caused by the sudden and unwarranted 
poiting of the propeller, which brought her 
across the bows of the Continental. 

T am aware that there is some conflict in 
regard to the facts above stated. The cap- 
tain and pilot of the propeller testify that 
they were heading east-northeast, for New 
Haven light; that the Contuiental, when she 
sheered to the westward, to take her course 
toward New York, was seen on the propel- 
ler's port bow; and, in substance, that she 
so continued down to the moment when the 
propeUer ported to pass her further to the 
right, or port side to port side. It is not 
necessary to ctuestion their sincerity. They 
had seen the Continental coming down the 
hai'bor very decidedly on their port bow. 
But they had a duty to perform in the man- 
agement of their vessel, and they had no 
lookout forward— in itself a neglect of duty 
and a fault. Had such lookout been for- 
ward, in the discharge of his duty, he would 
have observed the Continental closely, and 
could have spoken effectively on the subject; 
and, most probably, as I think, the collision 
Would have been avoided. The situation of 
the Continental, as she took her course, is 
so important, and the captain and pilot of 
the propeUer, who are tmder heavy respon- 
sibility in this matter, must have Seen it to 
be so important, that they were undeir a 
stTong motive to believe that what they saw 
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a few minutes before had continued, though 
they did not themselves certainly see it. Their 
testimony is wholly over-borne. 1. The look- 
out on the Continental. The wheelsman and 
the captain of the Continental are each posi- 
tive that, before they came to their course, 
southwest half south, they had passed be- 
yond New Haven light, from a half to three 
quarters of a mile. This would bring the 
propeller, running for that light, on the Con- 
tinental's starboard bow. The instructions 
of the captain to the wheelsman to go be- 
yond the light confirm this. 2. The captain, 
wheelsman, and lookout of the Continental 
each testify that the propeller was in fact 
seen on the starboard bow of the Conti- 
nental, and so continued until the propeller 
ported and brought the vessels together. 
Assuming that they have the same interest 
and are under the same responsibility as 
the captain and pilot of the propeller, it 
becomes important, that they are expressly 
corroborated by two persons who have no 
such motive. Two passengers, one of them 
an experienced mariner and a Hell Gate 
pilot, both expressly sustain them, and their 
testimony in detail carries with it conviction 
of its truth. 3. The important fact, that, 
after the Continental took her course, south 
west half south, according to the captain, 
the green light of the propeller, and not the 
red, was visible, and so continued imtil the 
propeller changed her course across that of 
the Continental, is, in like manner, testified 
to and corroborated. If the propeller was 
heading, as her witnesses state, for the New 
Haven light, her green light, and not her red, 
must have been visible to the Continental, 
she then being below that light-house. On 
these points, then, there are five witnesses, 
two of them disinterested and intelligent ob- 
servers, and one of the latter testifying to 
his observations on two distinct, specified 
occasions, at one of which his observation 
was made at the after starboard gangway 
of the Continental, where he could not see 
the propeller at all unless she was to the 
starboard of the Continental, and there he 
saw her gi-een and not her red light. 

I cannot hesitate to say, that the evidencfe 
preponderate largely, that, during all the 
time after the Continental took her course, 
the propeller was to her stai'board, and on a 
com-se which presented her green light to 
view. In that relative situation, the vessela 
could not collide if each kept her course. 
The act of the officers of the Continental in 
falling off, as the witnesses from both ves- 
sels agree that she did, was a measm*e of 
greater caution, which removed all doubt. 
The vessels were not crossing each other's 
track, but were on lines of perfect safety, 
and there was no just ground to appi-ehend 
collision until the propeller ported. If they 
had been crossing, stiU, as the Continental 
had the propeller on her own starboard side, 
it was the duty of the propeller to keep her 
course, and leave the Continental to keep 



out of the way. Act April 29, 1864, arts. 14, 
18 (13 Stat. 60, 61). By suddenly porting, 
the propeller defeated the effect of the sheer 
of the Continental to the southward. Upon 
no view of the subject which I can harmo- 
nize with the weight of the evidence, can I 
impute any fault to the Continental, whether 
she was bound to regard the vessel she had 
under observation as a steamer, or was justi- 
fied in the mistake into which she was led 
by the want of proper lights. 
The decree should be affirmed. 

[NOTE. Eeversed by_ the supreme court, oa 
the ground that the evidence was sufficient to- 
fully satisfy the court that those in charge of 
the Continental did not exercise due care and 
vigilance to ascertain the character of the- 
Northampton, and that, if they had done so^ 
they would have been enabled to have adopted 
reasonable precautions to have prevented the- 
collision. The court then found that both ves- 
sels were in fault, and directed the damages to- 
be equally apportioned between the ofEending 
vessels. 

[The* appeal was taken by the libellant, and 
the opinion was delivered by ]Mr. Justice Clif- 
ford. The Continental, 14 Wall. (SI U. S.> 
345.] 

CONTINENTAL, The (CULBERG v.). See- 
Case No. 3,460. 

CONTINENTAL, The (GILL v.). See Case- 
No. 5,425. 

CONTINENTAL INS. CO. (SEVERANCE 
v.). See Case No. 12,680. 



Case Wo. 3,143. 

CONTINENTAL WINDINIILL CO. v. EM- 
PIRE WINI>:MILL CO. et al. 

[8 Blatchf. 295; 4 Fish. Pat Cas. 428.]^ 

Circuit Court, N. D. New York. March 21,. 
1871, 

Patent by Employe— Transfer of Patent— No- 

TJCE. 

1. B. entered the employment of E., a cor- 
poration manufacturing windmills, under an 
agreement for a salary, and that, in regard to- 
any patentable improvements he might make, 
he should receive §500 for such improvements. 
While in such employment, B. made certain im- 
provements in windmills, using the time and 
tools, &c., of E., and made and sold for E. 
windmills embodying such improvements. He 
applied for a patent for such improvements, 
but, before it was granted, he left the employ- 
ment of E. After the patent was granted, he 
assigned it to C, another corporation manu- 
facturing windmills, in wliich he was a director 
and the manager of the business. C. then sued 
E., in equity, for infringing the patent: Eeldf. 
that the suit could not be maintained. 

[Cited in Whitins: v. Graves. Case No. 17,577r 
Hapgood v. Hewitt, 119 TJ. S. 226, 7 Sup. 
Ct. 197.] 

2. An agreement which operates as a trans- 
fer of a patent, is good as against the patentee 
and those who purchase with notice, though not 
recorded. 

[In equity. This was a bill in equity filed 
to restrain the defendants from infringing 

^ [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and Samuel S. Fisher, Esq., and 
here compiled and reprinted by permission.]. 
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letters patent (No. 87,628) for "improvement 
in windwlieel," granted to Addison P. Brown, 
Marcli 9, 1869, and alleged to have been 
assigned to complainants. The defendants 
claimed to be tlie owners of tlie patented 
invention, under a state of facts fully set 
forth in the opinion.] ^ 

A, Monell and Keller & Blake, for plain- 
tiffs. 

0. W. Smith and N. B. Smith, for de- 
fendants. 

WOODRUFF, Circuit Judge. It appears, 
by the proofs on the part of the complain- 
ant herein, that Addison D. Brown, the pat- 
entee in the patent upon which the bill is 
filed, entered the employment of the defend- 
ant, the Empire Windmill Company, on the 
1st of February, 1866, and continued in 
such employment until October 19th, ISGS. 
The terms of his employment were, that he 
should "receive one thousand dollars per an- 
num on a trial of three months, and, if sat- 
isfactory, twelve hundred dollars thereafter; 
and, in regard to any patentable improve- 
ments which he might make, he was to re- 
ceive five hundred dollars for such improve- 
ments." The said defendant was engaged 
in the manufacture of windmills, and the 
said Brown was employed, in the early por- 
tion of the time, as machinist, and after- 
wards as superintendent. During such em- 
ployment, Brown made what are alleged to 
be improvements in windmills, using there- 
in the time, tools, &c., of the defendant, and 
constructed and sold for them mills em- 
bodying such improvements, and it was 
deemed desirable that a patent therefor 
should be taken. Accordingly, as early as 
February, 186S, he made application for a 
patent therefor. Delays occurred in the 
conduct or prosecution of the proceeding, so 
that the patent was not in fact granted un- 
til March 9th, 18691 which was after Brown 
had left the employment of the said defend- 
-ant After that, he assigned three-fourths 
of the patent to certain parties, who then 
united with him in an assignment to the 
plaintiff, a corporation in which the said 
Brown is a director and the manager of 
the business of making and selling wind- 
mills. 

The present action is brought in this 
court, as a court of equity, alleging that the 
said defendant infringes the patent by us- 
ing the improvements in the manufacture 
and sale of windmills, claiming to recover 
the gains and profits of such use, and pray- 
ing that the defendant be enjoined from 
such use, &c. 

[Various issues of fact were raised by the 
pleadings, upon which, I presume, it was 
not expected that I should make any deci- 
sion or express any opinion. The proofs 
submitted for my consideration do not en- 
able me to do so. No model showing the 

» [From 4 Fish. Pat. Gas. 428.] 
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alleged improvements is submitted- No let- 
tered drawings are furnished me. Without 
these the specification and much of the tes- 
timony of the witnesses can not be fully un- 
derstood. In the view I have taken of the- 
case, this imperfection in the proofs was- 
quite immaterial, and no doubt it was so 
considered by the counsel on both sides.] =^ 

A question prior to any inquiry into de- 
tails touching the utility of the alleged in- 
vention, its specification and claims, the ti- 
tle of Brown as first inventor, or the ex- 
tent of the infringement if any, grows out 
of the circumstances and the agreement 
under which the improvements were made 
or devised. Assuming that the patent is^ 
in all respects, valid, and that the defend- 
ant is using the improvements described 
therein, can this bill be sustained by the- 
plaintiff? I think not 

By the agreement with Brown, any pat- 
entable improvements made by him were 
for the defendant and he was to be paid 
therefor five hundred dollars. He made 
such improvements, introduced them into- 
the defendant's machines, and, no doubt, 
became thereby entitled to receive the five 
hundred dollars. Taking the patent in hi& 
own name, it might have been necessary 
that he should tender an assignment before " 
he could maintain an action at law for the 
five hundred dollars; but he must at least,, 
put the defendant in some default before 
he could assert exclusive ownership of the 
improvements. So far from doing this, the 
proof shows, that, notwithstanding he put 
the improvements into actual use in the mills: 
made by the defendant and for its benefit 
as it was right and proper for him to do,, 
he, before a patent was procured, in De- 
cember, 1866, attempted a clandestine, and, 
as to liie defendant a fraudulent transfer 
of the improvements and the right to a pat- 
ent therefor, to one of the oflScers of the 
defendant on the understanding that it 
should be for the private benefit of such 
officer, and should be kept secret from the 
company. This was no less a fraud on the 
part of Brown and such officer, because, by 
the aid of a court of chancery, the defend- 
ant might have obtained a decree declaring: 
that such officer held as trustee for the de- 
fendant's use. That was not the intent or 
purpose of the parties to the transaction. 
About a year afterwards, that transaction^ 
it appears, was rescinded, and no such 
suit was necessary. But after such rescis- 
sion. Brown, still in the employment of the 
company, prosecuted his application for the 
patent. That, under these circumstances, 
the defendant acquired, and had, an equita- 
ble, if not a legal, right to use the impi-ove^ 
ments so made for it and by its employee, 
is not I think, doubtful. What would be 
the effect of a refusal by the defendant to- 
accept an assignment of the patent and pay 

== [From 4 Fish. Pat Gas. 428.] 
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therefor the price before raentioned, it is 
not necessary here to inciTjire. The proofs 
do not raise that question. No such refusal 
is alleged or proved. 

It is claimed, that, whatever may be the 
equitable title of the defendant, the legal 
title is not in the deferidant, and, therefore, 
this defence cannot prevail; and that the 
defendant should file a bill setting up such 
equitable title, and compel a transfer of 
the patent. This suggestion overlooks the 
fact, that this suit is brought in a court of 
equity, where, in matters within its juris- 
diction, an equitable title is as good as -a 
legal title, as to all parties affected by such 
equity. It would be quite absurd to say, in 
a court of equity, that a party holding an 
equitable title could be ousted of his equita- 
ble rights by the holder of the legal title, 
who, in such case, stands, in a court of 
equity, as trustee for the use and benefit 
of the party beneficially interested. 

I do not think the plaintiff stands in any 
better position than Brown himself, in re- 
spect to a claim to restrain the defendant, 
or recover for its use of the improvements. 
Brown is himself the plaintiff's director and 
manager", and, in its dealing with this pat- 
ent, it has notice, through him, as such. 
Therefore, the absence of any record of the 
defendant's agreement with Brown, gives 
the plaintiff no advantage. It has been re- 
peatedly held, that an agreement which op- 
erates as a transfer of a patent is good as 
against the patentee and those who pur- 
chase with notice, though not recorded. 

But there is another view of this branch 
of the case, which, though less favorable to 
the defendant, is equally fatal to this ac- 
tion, namely, that the transaction between 
Brown and the defendant operated as a li- 
cense to it to use these improvements in 
the manufacture and sale of machines. If 
I had doubted the views first suggested, I 
should think this last named proposition 
quite clear. 

The bill should be dismissed, with costs. 

CONTRA COSTA WATJ3II CO. (HAWES v.). 
See Case No. 6,235. 

CONTRACTS FOR UNION WHARF v. 
The J. H. STARIN. See Case No. 7,320. 
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CONVBR v. PHOENIX MBT. LIFE INS. 

CO. 

[3 Dill. 224, note; ^ 6 Chi. Leg. News, 144.] 

Circait Court, D. SJannesota. Jan., 1874. 

AcTio;r ON A Life Issuuaxce Polict — Applica- 
tion FOK Policy — False Representations ix 
Obtaixin's — As TO Health ANt> Diseases — Ef- 
fect OF — BuRDEX OF Proof — When Repuesen- 
tatioxs are not material or intentionally 
Untrue— Suppression op Facts. 

p.. Declarations by an applicant for life in- 
surance, in response to questions as to his 

^ [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 



health, are representations, and the burden of 
proving their falsity is on the insurer,] 

[2. A statement by the applicant that he is 
in good health means that he is free from any 
apparent sensible disease or the symptoms 
thereof, and that he is unconscious of any de- 
rangement of functions by which health could 
be tested.] 

[Cited in Goucher v. Northwestern T. M. 
Ass'n, 20 Fed. 598.] 

[3. Failure of the applicant to make known 
slight temporary disturbances, unless presenting 
characteristics of a dangerous disease, will not 
avoid the policy; but information of frequent 
and repeated physical disturbances should be 
given to the insurer at the time of application, 
and the suppression of such information is a 
withholding of facts material to the risk.] 

[At law. Action by "W. W. Conver, ad- 
ministi'ator of John Hope, deceased, against 
the Phoenix Mutual Life Insifrance Company 
on a policy of life insurance.] 

There was evidence given to show that 
Hope, whose life was insured, was stricken 
down on the night of December 27, 1871, 
and remained in an apparently unconscious 
state for some time. Physicians were called 
to attend him. He recovered, and was up 
and about his business the next day. Evi- 
dence also disclosed the fact that two or 
three of these attacks, less severe, occurred 
some weeks previous; and that after the in- 
surance was effected, attacks of a nervous 
character were more frequent, when the de- 
ceased would call for some one to hold his 
wrists, and would lie down upon his back, 
partially unconscious. These attacks were 
about five minutes each in duration. Hope, 
on January 2, 1872, made application for life 
insurance, and a policy for the sum of $5,000 
was issued. He did not disclose these at- 
tacks to the defendant, but made answers to 
the questions propounded to him, as stated 
in the charge of the court to the jury. There 
was also evidence to show that these attacks 
were vertigo, slight dizziness or fainting fits 
of a nervous character and not severe. Hope 
died May 29, 1872, of "chronic cerebritis." 
It appeared also that, in the opinion of one 
of the physicians who attended him Decem- 
ber 27, 1871, this attack was owing to some 
disease of the brain. 

Gordon B. Cole and Harvey Officer, for 
plaintiff. 
Bigelow, Flandrau & Clark, for defendant. 

NEJLSON, District Judge (chai*ging jury). 
Contradts of life insurance are made upon 
the application of the party whose life is in- 
sured, or upon the application of the asstu^ed 
named in the policy. The application is 
usually accompanied by answers to certain 
interrogatories propounded in writing by the 
company, and when not actually or construct- 
ively embodied in the policy of insm-ance, 
but in a collateral paper, are called represen- 
tations. These representations are In this 
case, by the agreement of the parties, made a 
part of the contract, and It is stipulated in 
the contract that *'if any of the declarations 
or statements made in the application for 
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this policy, upon the faith of which this pol- 
icy is issued, shall be found in any respect 
untrue * * * this policy shall be null and 
void." When the assured consented that the 
contract should be based upon the truth of 
the statements or answers made to the ques- 
tions in the application, there can no question 
arise for the consideration of the jm-y as to 
their materiality. The company may show 
that they are simply untrue, and if that is 
done the right of plaintiff to recover is de- 
feated. 

The defense in this case is directed to proof 
that the answers to the following questions 
in the application were false and untrue: 
8th. "What is the present state of the par- 
ty's health?" Answer. "Good." 14th. "Has 
the party ever had any of the following dis- 
eases: Apoplexy, paralysis, fits, etc.?" An- 
swer. "Scarlet fever when a lad; no other 
so far as I know." jL9th. "Has the party had 
during the last seven years any severe sick- 
ness or disease; if so, state the particulars, 
and the name of the attending physician or 
who was consulted and prescribed?" An- 
swer. "No." 20th. "Is the party now afflict- 
ed with any disease or disorder of any kind, 
and if so, what?" Answer. "No." 

Mutual good faith is required in contracts 
of insurance, and in life insurance particu- 
larly it is requisite that a frank and truthful 
statement should be made by the applicant. 
The company must rely upon the information 
obtained from him, and the correctness of 
the information given is the basis of the con- 
tract. I agree with those authorities which 
hold that these declarations are representa- 
tions; but when they are made a part of the 
conti'act, and the untruth of any of tiiem is 
set up as a defense, the burden of proving it 
is upon the company; and if the answers are 
shown to be simply untrue, the plaintifE can- 
not recover. The 14th question obtained an 
answer, that the applicant was in "good 
health." This I think means that in the or- 
dinary sense of the term, the applicant was 
free from any "apparent, sensible disease, or 
tlie symptoms of them, and that he was un- 
conscious of any derangement of the func- 
tions by which health could be tested;" in 
fact, that he was in a good state of health. 

Should you believe from the testimony that 
the applicant, at the time he made this state- 
ment, was not in good health, as above stat- 
ed, or if Hope knew of any symptom of dis- 
ease which he did not disclose, then the 
plaintiff can not recover. By the 14th ques- 
tion, the attention of the assured was called 
to certain diseases therein mentioned, and 
was asked if he had any of those diseases. 
He answered, "Scarlet fever when a lad, and 
none other that I know of." The 19th ques- 
tion was put to him: "Have you had any 
severe sickness during the last seven years? 
If so, give the particulars, name of attending 
physician, and who was consulted, and what 
was prescribed." The answer was, "No." To 
the 20th question the answer was also, "No." J 
6FED.CAS. — 24 



It is urged that these answers were untrue; 
for the assured concealed the fact that only 
seven days previous he had been prostrated, 
and remained for some time in an uncon- 
scious state, and the attack was so severe that 
two physicians were called by his friends to 
attend him, and also that similar attacks, 
less severe, had been frequent. Now it is 
for you to determine from the testimony 
whether the attacks about which the physi- 
cians have enlightened you was a disease 
specifically mentioned in the 14th question, 
or such a sickness as is contemplated by the 
19th question, and in reference to which the 
company is entitled to know all the particu- 
lars, the names of the attending physicians, 
and any information which would afford it 
an opportunity of accepting or rejecting the 
application. It is not for you to decide 
whether the statements made to these ques- 
tions in the application were material or not 
to the risk. The company, in making tliese 
inquiries, implies that it considered the rep- 
resentations material, and it will be relieved 
from the contract if the answers are untrue. 
The assmred agreed that the representations 
should form part of the contract, and if un- 
true in any respect the policy should be void, 
and he must be bound by it. Whether they 
were intentionally untrue is also immaterial, 
if, in fact, they were untrue; for the con- 
tract of the parties is based upon the correct- 
ness of the answers, and to avoid the policy 
it is not essential that the applicant knew 
they were untrue. So far as the specific 
questions are concerned, the company was 
entitled to true and correct answers to them, 
and if untrue the policy is void; but in re- 
gard to information upon matters to which 
the attention of the applicant was not specif- 
ically called, the suppression must be of such 
facts as might render the insurance of the 
applicant's life unusually hazardous. It is 
for you to say, therefore, whether the condi- 
tion of the applicant's health is shown by the 
evidence to have been such as indicated dis- 
ease of some kind. A mere slight temporary 
disturbance, unless presenting characteristics 
of a dangerous disease, would not ordinarily 
avoid the policy; but information of repeat- 
ed and frequent physical disturbances should 
be given to the company at the time of the 
application— good faith requires this— and the 
suppression of the information would be 
withholding facts material to the risk, and 
would avoid the policy. You are to say 
whether there has been such suppression on 
the part of the applicant in this case. You 
are to determine also, from the whole evi- 
dence, whether the defendant has established 
the untruth of the statements; and in con- 
sidering this question you will, I know, freely 
and impartially decide the issue without any 
prejudice. The defendant, although an in- 
surance corporation, is entitled to the same 
rights as a natural person— no less, and no 
more. 

The jury rendered a verdict for the plaintiff. 
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COX^^EESE (BRADLEY v.). See Cases 
Nos. 1,775 and 1.776. 

CONVERSE (BtTRGESS t.). See Case No. 
2,154. 



Case Ho. 3,144. 

CONVERSE et al. v. CANNON et al. 

[2 Woods, 7; ^ 9 0. G-. 105.] 

Circuit Court, D. Louisiana. Nov. Term, 1873. 

Patents — Cojibination — Infringement — De- 
fenses. 

1. It is no defense to an action for an. in- 
fringement of a patent for a combination of 
several Tveli known devices, for defendant to 
allege that he has improved upon one of the 
independent devices used in the combination, 

2. Where a patent covers a ctmbination of 
devices for handling steamboat staging, consist- 
ing of a rope attached to a derrick, and the 
application of force by means of a power wind- 
lass, the use of the combination without au- 
thority will be an infringement, notwithstand- 
ing variations in the method of attaching the 
rope, or in the form of the derrick, or in the po- 
sition in which the stage is placed on the deck 
of the boat. 

[Bill by E. K. Converse and others against 
John W. Cannon and others to restrain in- 
fringement of a patent] 

This was a cause in equity, heard for final 
decree upon the pleadings and evidence. 

J. R. Beckwith, for complainants. 
R. H. Marr, for defendants. 

WOODS, Circuit Judge. The complain- 
ants allege that they are the assignees of a 
patent [No. 31,147] issued to one A. John 
Bell, dated January 22, 1861, for an "im- 
provement in steamboat staging;" that they 
are also the assignees of two patents issued 
to one Hannibal S. Blood, the first [No. 103,- 
834] dated Jime 7, 1870, being for "a new 
and useful improvement in derrick or hoist- 
ing cranes, and relating particularly to a 
means for avoiding the labor and delay inci- 
dent to handling and manipulating heavy 
landing stages used on steamboats and water 
craft by manual labor," and the second [No. 
124,878] being a patent dated March 26, 1872, 
for an "improvement in derricks;" that all 
of the inventions named in said three letters 
patent relate to the manner and mode of 
manipulating and handling stages used on 
steamboats and water craft, for landing 
freight and passengers, whereby manual la- 
bor is in a great measure dispensed with, 
and great economy in the navigation of such 
vessels effected; that the defendants John 
W. Cannon and William Campbell, the first 
largely interested in the steamer Robert B. 
Lee, as owner, and the latter being her mas- 
ter, are using upon said boat two several 
machines which are substantially in their 
mode of construction the same as the ma- 
chine described in said three letters patent. 
The biU prays for a perpetual injunction 

^ [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



against the defendants, to restrain them from 
infringing upon the patents owned by the 
complainants, by the use of said machine 
now employed by them upon the steamer 
Robert E. Lee. 

The answer of defendants denies any in- 
fringement of the patents held by complain- 
ants, and claims that they use an apparatus 
invented by one John Perkins, and patented 
to him by letters dated May T, 1872, which 
differs substantially and materially from the 
apparatus covered by the^ patents owned by 
complainants, and is ' not an infringement 
thereon. The answer fm'ther alleges that 
the results attained by the contrivance patent- 
ed to Blood were accomplished by cranes 
described upon pages 349, 350, vol. 1, of 
Appleton's Dictionary of Mechanics, pub- 
lished in 1865, one of which it is therein stated 
had been used at the United States dry dock, 
at Brooklyn, New York, and one in the con- 
sti'uction of the Erie canal, by which heavy 
weights were moved toward or from the 
mast, and hoisted or lowered to the required 
position by means of ropes and pulleys. That 
the results accomplished by the contrivance 
patented to Blood were accomplished during 
the late war by the marine brigade; by the 
application of steam power, heavy stages 
were raised, launched out and lowered into 
position on the bank, and again raised, 
launched inward and lowered into position 
in the boat, so that the results contemplated 
and claimed to be accomplished by the con- 
trivance of Blood, of raising or lowering 
stages by applying steam power to a suit- 
able apparatus were well known, as well as 
the contrivance by which such results were 
accomplished, and were in public use long 
before Blood's patent The answer claims 
that the apparatus covered by the Blood pat- 
ents is not useful, and its use has been aban- 
doned. 

An amended answer was filed, which, be- 
sides describing more particularly the con- 
trivance used by the marine brigade, alleged 
that in December, 1868, one J. Frank Hicks 
used a, derrick or crane provided with ropes 
and pulleys, and operated by steam power, 
for the purposes of a freight bolster on board 
the steamer Magenta, and for hoisting and 
managing the staging on said steamer. 

The schedule attached to the letters patent 
of A. John Bell, states that the object of his 
invention is "a more rapid, easy and effect- 
ive means of shipping and tmshipping the 
stage planks from steam water craft, and 
consists in a mode of operating said planks 
by connection with one of the steam engines 
employed to work or load the vessel." His 
claim is thus stated: "I claim as new and of 
my invention and desire to secure by letters 
patent the arrangement of the staging C, 
power windlass, E. P. G. H. I., and support- 
ing apparatus, J. K. L., the whole being con- 
structed and operating substantially as and 
for the object set forth." The staging shown 
in the drawing is the ordinary one used on 
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steamboats upon the outer end of whicli is 
a baU, to wliich is attached a rope, wMch 
leads to the upper end of a gaff, the foot 
of which rests on the deck while the upper 
end is supported by a rope attached to an 
upright mast or spar. This gaff and mast 
and the rope connecting them constitute to 
all intents and purposes a derrick differing 
mainly from the derrick in common use, by 
the fact that the foot of the gaff or boom 
rests on the deck instead of resting against 
the mast or spar; so that we have a staging 
suspended by the bail at one end to a derrick. 
The staging so attached to the denick is con- 
nected with a power windlass by which the 
stage is shoved out or drawn tn, and the 
end of the staging as it is pushed out may be 
adjusted to the height of the bank upon 
which its outer end is to rest by the slipping 
of the rope attached to the bail. On the 
edge of the gunwale of the boat is a roller 
to enable the stage to move with .greater 
facility. The two patents issued to Han- 
nibal S. Blood, which have been assigned to 
the complainants and the patent to "William 
J. Perkins xmder which the defendants seek 
to protect themselves are simply improve- 
ments upon the derrick in common use, and 
nothing more. The most cursory reading of 
Bell's patent shows that it is not intended 
to cover a derrick, nor a steamboat stage, 
nor a power windlass operated by steam, 
or other power. The invention claimed by 
Bell is for the combination of these three 
well known contrivances, to accomplish the 
handling of the stage with ease and rapidity. 
The roller on the gunwale of the boat is not 
an essential part of the combination, and is 
not mentioned in the patentee's claim. It 
is no defense to a suit for the infringement 
of this patent, to set up that the defendant 
has improved upon the derrick or upon the 
windlass, or upon the stage. If the com- 
bination is used, although some of its sepa- 
rate parts may be improved, it is an infringe- 
ment. The answer of the defendants does 
not deny that they handle and manipulate 
a steamboat stage by attaching it to a der- 
rick by a rope and raise or lower it by 
means of a power windlass. They set up 
merely that they use an improved derrick 
different from the derrick shown in the speci- 
fication of A. John Bell's patent, and different 
from the derrick covered by the patents of 
Hannibal S. Blood- 
In passing upon the issue of infringement, 
the question to be determined is whether 
under a variation of form or by the use of a 
thing which bears a different name, the de- 
fendant accomplished by his machine the 
same purpose or effect as that accomplished 
by the patentee, or whether there is a real 
cliange of structure or purpose. If the change 
introduced by the defendant constitutes a 
mechanical equivalent in reference to the 
means used by the patentee, and if besides 
being an equivalent, it accomplishes some- 
thing useful beyond the effect or purpose ac- 



complished by the patentee, it will still be an 
infringement as respects what is covered by 
the patent, although the further advantage 
may be a- patentable subject as an improve- 
ment on the former invention. Foss v. Her- 
bert [Case No. 4,957]. The material question 
is not whether the same elements of motion 
or the same component parts are used, but 
whether the given effect is produced, sub- 
stantially, by tbe same mode of operation 
and the same combination of powers in both 
machines. Odiome v. Winkley pd. 10,432], 
In determining ttie question of infringement, 
we are not to determine about similarities or 
differences, merely by the names of things, 
but are to look to the machines or their sev- 
eral devices or elements in the light of what 
they do or what office or function they per- 
form and how they perform it, and to find 
that a thing is substantially the same as an- 
other, if it performs substantially the same 
function in substantially the same way to 
obtain the same result Union Refinery v. 
Matthiessen [Id. 14,399], The rule is, and so 
it has been settled, that if two machines be 
substantially the same and operate in the 
same manner, though they may differ in 
form, proportions and utility, they are the 
same in principle. Evans v. Eaton [Id. 4,560]. 
As between a device conceded to be new 
and a device claimed to infringe because an 
equivalent, the alleged infringer could not 
protect himself by showing that although his 
device was the equivalent of the patented de- 
vice *in all its functions, and in its construc- 
tion and mode of operation, yet by other 
additional features it possessed other and 
further useful functions. Such a device, 
though an improvement upon the patented 
one, would be an appropriation of it Wood- 
ruff, J., in Sarven v. HaU [Id. 12,369]. To 
constitute an infringement, the contrivances 
for the purposes in view must be substan- 
tially identical, and that is substantial iden- 
tity which comprehends the application of the 
principle of the invention. Page v. Ferry 
[Id. 10,662]. It makes no matter what ad- 
ditions to or modifications of a patentee's in- 
vention a defendant may have made,* if he 
has taken what belonged to the patentee he 
has infringed, although with his improvement 
the original machine or device may be much 
more useful. Howe v. Morton [Id. 6,769]. 

Applying these principles to the case in 
hand, there can be no doubt that the defend- 
ants have appropriated the invention cov- 
ered by the patent of A. John BeU. That 
they have improved upon parts of the com- 
bination may be true; but they are using the 
idea first suggested by Bell, and covered by 
his patent, namely: the handling of a steam- 
boat stage by means of a rope attached to a 
derrick, through force applied by a power 
windlass. The variations which havebeen made 
in the method of attaching the rope, in the 
form of the derrick, in the position' in which 
the stage is placed on the deck, are imma- 
terial variations, which do not -affect the. 
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question of infringement. As tlie patent to 
Bell tears date prior to the nse of stages by 
the marine brigade, or the publication, in 
Appleton's Dictionary -of Mechanics, the de- 
fense of want of novelty cannot be main- 
tained. 

The averment that the device of BeU is 
not useful cannot be sustained. All the law 
requires as to utility is that the invention 
should not be frivolous or dangerous. It 
does not require any given degree of utility. 
If the invention is useful at aU, that suffices. 
Cox V. Griggs [Id. 3,302]; HofEheius v. 
Brandt [Id. 6,575]. 

The result of these views is that there 
must be a decree for complainants, directing 
a perpetual injunction to go against defend- 
ants, as prayed in the bill, and a reference to 
a master for an accoimt of profits. 



Case Wo. 3,145. 

CONVERSE V. COIT. 

[This ease does not appear to have been re- 
ported, but inj a note to Tutt v. Ide, Case No. 
14,275b, IVlj. justice Nelson, then of the United 
States supreme court, is stated as having said, 
on denying a motion by defendant for a new 
trial, that Converse t. Coit was decided by 
him in a case in the state court,— referring to 
the New York supreme court.] 



CONVERSE (jMAI/TBT v.). See Cagfe No. 8,- 
999. 

CONVERSE (UNITED STATES v.). See 
Case No. 14,848. 



Case "No. 3,146. 

CONWAY V. ALEXANDER. 

[2 Cranch, C. C. 57.] ^ 

Circuit Court, District of Columbia. Nov. 
Term, 1812. 

Costs ufos Reversal bt Supreme Couet. 

Costs are not given upon reversal in the su- 
preme court of the United States. 

Upon a mandate from the supreme court of 
the United States, reversing the decree of 
this court, and ordering the bill to be dis- 
missed. [Conway v. Alexander, 7 Cranch 
(11 U. S.) 218.] 

O. Lee, moved this court to award costs 
of the supreme court, as well as of this court 
against the complainant. 

But THE COURT (FITZHUGH, Circuit 
Judge, absent) refused as to the costs of the 
supreme court. 



CONWAY (COOK v.). See Case No. 3,154. 

CONWAY (HOWLAND v.). See Case No. 
6,793. 

CONWAY (NATIONAL BANK OP FRED- 
ERICKSBURG v.). See Case No. 10,- 
037. 

^ [Reported by Hon. William Cranch, Chief 
Judge.] 



Case No. 3,147. 

CONWAY V. SHERRON. 

[2 Cranch, C. 0. 80.] ^ 

Circuit Court, District of Columbia. Nov. 
Term, 1813. 

Part Perpormastce op Land Contract. 

The talcing possession, and cultivating of the 
land by the vendee, takes the sale out of the 
statute of frauds. 

Bill in equity by the executors of the ven- 
dor for a specific execution of a sale of 
land at auction; averring part performance. 
Plea, statute of frauds. ^ 

E, J. Lee, for plaintiffs, contended— 
1st That the statute does not apply to 
goods sold at auction; and that there is no 
reason for a difference between lands and 
goods in that respect It is not necessai-y 
that the auctioneer's authority should be in 
writing, 1 Sugd. Vend. 57; Simon v. Mo- 
tivos, 3 Burrows, 1921, 1 W. Bl. 599; Payne 
V. Cave, 3 Term R. 148; Coles v. Trecothick, 
9 Ves. 234, 249; Pow. Cont 272; Waller v. 
Hendon, 5 Vin. Abr. 524. The auctioneer is 
a public officer, like a sheiiff or a master in 
chancery, &c. Law Va. Dec. 22, 1796; Duval 
V. Bibb, 3 Can, 362. 

2d. That the agreement was executed in 
part by the plaintiffs' suffering the defend- 
ant to take possession and enjoin the rents 
and profits, &c., which takes the case out of 
the statute. Bell v. Andrews, 4 Dall. [4 
U. S.] 152; 1 Sugd. Vend. 72; 1 Vern. 363; 
1 Ves. 220, 297; 4 Ves. 720; and Argenbright 
v. Campbell, 3 Hen. & M. 161. 

THE COURT (FITZHUGH, Chrcuit Judge, 
not sitting) overruled the plea, on the ground 
of part execution of the agreement; and at 
November term, 1814, upon final hearing, de- 
cree a specific performance. 



CONWAY (TRIGG v.). See Cases Nos. 14,- 
172 and 14,173. 

CONWAY (UNITED STATES v.). See Case 
No. 14,849. 



Case K*o. 3,148. 

CONWELL V. WHITE WATER VALLEY 
CANAL CO. et al. 

[4 Biss. 195.] ' 

Circuit Court, D. Indiana. May, 1868. 

Jurisdiction — Citizenship — ^Third Persons. 

1. It is a general rule that, to give the Unit- 
ed States courts jurisdiction of a cause, the 
plaintiffs and defendants must be citizens of 
different states. But to this rule there are 
several exceptions. 

2. In a cause over which a national court has 
acquired jurisdiction solely by reason of the 

* [Reported by Hon, William Cranch, Chief 
Judge,] 

- [Reported by Josiah H, Bissell, Esq,, and 
here reprinted by permission.] 
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citizenship of the parties, if the rights and 
interests of third persons should become com- 
plicated with the litigation, either as to the 
original judgment, or any property in the 
custody of the court, or any abuse or misappli- 
cation of its process; and if no state court has 
power to guard and determine those rights and 
interests without a conflict of authority with 
the national court, the latter court will, from 
the necessity of the case and to prevent a 
failure of justice, give such third persons a 
hearing without regard to their citizenship, so 
far as to protect tlieir rights and interests re- 
lating to such judgment or property, and so 
far as to correct any abuse or misapplication of 
its process," and no farther. The court will 
not entertain jurisdiction on behalf of a citi- 
zen of the state to litigate new or original 
matters, or any which might be settled in a 
state court witiiout interfering with the juris- 
diction already attached. 
[Approved in Re Sabin, Case No. 12,195. 

Cited in McBee v. Marietta & N. Gr. Ey. 

Co., 48 Fed. 246; Central Trust Co. v. 

Bridges, 57 Fed. 762, 6 C. 0. A. 539.] 

\In equity. Bill filed by Abraham Conwell 
against the "WTiite Water Canal Company and 
others to dissolve the defendant company.] 

G. H. Pendleton and J. W. Gordon, for 
complainant. 

Hendricks, Herd & Hendricks, for defend- 
ants. 

Mcdonald, District Judge. This is a 
suit in equity. The defendants have de- 
murred to the bill. And the question to be 
decided is whether the demurrer ougbt^to 
be sustained. In support of the demurrer, 
several objections to the bill are urged. The 
principal point, insisted on, however, is that 
this court has no jurisdiction to hear and 
determine the cause. Our attention will be 
chiefly directed to this objection. The bill 
states that the complainant is a citizen of 
Indiana; and that the defendants, the White 
Water Valley Canal Company, .and the Con- 
nersville Hydraulic Company, and the White 
Water VaUey Railroad Company, are all In- 
diana corporations. There are twelve other, 
defendants to the bill; and as to their citi- 
zenship, the bill is silent Under these cir- 
cumstances, it is obvious that our jurisdic- 
tion of this case as arising from the jm^isdic- 
tion of the parties to the bill, cannot be 
sustained. Counsel for the complainant, in- 
deed, admit this; but they contend that there 
are other facts in the case which support 
our jurisdiction.- Whether this is so, must 
be determined by the allegations in the bill. 
It win, therefore, be necessary here to state 
the substance of the bill. 

The biU charges that, for many years past, 
the complainant has been, and still is, the 
owner of large tracts of land lying along 
White Water river, in Indiana, and is there- 
by entitled to the use of the water of that 
stream, in its natural flow past and througb 
said lands; that this right has existed in 
him, and in those under whom he holds, for 
sixty years past; that before the year 1842, 
the state of Indiana constructed a canal 
along the valley of said river past and 



through said lands, and, by means of feeder 
dams in the river, diverted the water from 
its natural flow through said lands and. to 
and by certain mills thereon, of which the 
complainant is, and long has been, the owner; 
that the state constructed said canal for the 
pm'pose of navigation only, and water power 
to propel machinery was only an incident 
thereto; that the landed and riparian propri- 
etors, among whom was the complainant, 
who transferred to the state the right to lo- 
cate the canal on their lands respectively and 
to divert the water of the river as aforesaid 
into said canal, did so on condition that the 
canal should be forever used for navigation; 
that by the terms of those transfers, a non- 
user of the canal for purposes of navigation, 
would revest all the rights so transferred in 
the donors; that in the year 1842, the state 
transferred aU its interest in said canal to the 
defendant, the White Water Valley Canal 
Company; that this company has long since 
ceased to use the canal for purposes of navi- 
gation, and now appropriates its waters solely 
to the purposes of propelling machinery; that 
all the defendants in combination have in- 
creased the height of a certain feeder dam 
on the river, whereby the flow of water 
through the complainant's lands and to his 
mills has been much decreased as compared 
with its flow when the canal was used for 
navigation; that the defendants have entered 
into divers fraudulent combinations and con- 
tracts relating to the canal and its water 
power in order to perpetuate the wrongs 
complained of; and that, by reason of the 
premises, the defendants have lost all right 
to the canal, its water power, and privileges, 
and the same hare reverted to the complain- 
ant and the other riparian proprietors on said 
river. 

The bill further charges that after said 
transfer by the state, on the 2nd of Febru- 
ary, 1855, one Henry VaUette, to whom the 
White Water VaUey Canal Company was 
then largely indebted, filed his biU in equity 
in this court against that company, charging 
said indebtedness, praying that other credit- 
ors of the company might be allowed to join 
him in that proceeding, and asking that an 
accoimt should be taken and a receiver ap- 
pointed to control the concern for his benefit 
The bill avers that a receiver was appointed 
accordingly, a.nd an account ordered to be 
taken; that "a final decree was rendered 
against the company in favor of VaUette and 
others including the present complainant, 
Abraham Conwell; that the said suit is stiU 
pending in this court; = that the defendant 
Hamlin, is the receiver, and has the posses- 
sion of the property of the company; and 
that as such receiver, he has made a fraud- 
tdent lease for the term of ninety-nine years 
renewable forever to the defendant the Con- 



* [See VaUette v. White Water Valley Canal 
Co., Case No. 16,820; also. White Water Valley 
Canal Co. v. Vallette, 21 How. (62 U. S.) 414.] 
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nersyille Hydraulic Company. Tlie bill fails 
to state in. what respect said lease is fraudu- 
lent, or whether it was made under an order 
of this court. 

The bill prays that said feeder dam be 
abated; that the defendants be enjoined from 
keeping it up or increasing its height; and 
that they be required to permit the water to 
pursue its natural channel in the river. 
Thus have we attempted to state as much of 
the biU, as will throw any light on the ques- 
tion of jurisdiction. To attempt more would 
be a serious labor; as the bill fills thirty-sis 
printed pages. 

Under this state of facts, the question is, 
can this court take jurisdiction of the case 
without regard to the citizenship of the par- 
ties? ]ji most cases in. this court, the juris- 
diction depends on the citizenship of the 
parties. The reason of this is, that the sec- 
ond section of the third article of the nation- 
al constitution, and the eleventh section of the 
judiciary act [1 Stat. 78], give to this com-t 
jurisdiction of suits between citizens of dif- 
ferent states. And it follows that, in all 
cases falling within these provisions, the 
pleadings must show that the plaintiff and 
defendant are citizens of different states. 
Ajid, though most of the suits in this court 
must be subject to this general rule, yet 
there are many exceptions to it Thus in 
revenue cases, and copy-right and patent- 
right cases, and in many others the jurisdic- 
tion depends on the subject matter of the 
suit, and not on the citizenship of the par- 
ties. 

So, too, in many instances where the juris- 
diction originally depends on the citizenship 
of the parties, if the proceedings happen 
to affect the interests of other persons not 
original parties, the latter may often be 
brought before the court and made parties 
irrespective of their citizenship. Thus for 
example, if a judgment be rendered in this 
court between parties whose citizenship gave 
the jurisdiction, and if any drcumstauces 
afterwards arise entitling some third pai-ty to 
have such judgment modified or ^njolned, he 
may, in many instances, maintain a bill for 
that purpose in this coxurt without refer- 
ence to his citizenship. This rule arises 
from the necessity of the case, and to pre- 
vent a failure of justice. For, since when a 
court has once obtained jurisdiction of a 
cause, it cannot suffer any other court to 
disturb its proceedings or interfere with 
property in its custody, a party aggrieved, 
If he could not be heard in the court where 
the judgment was rendered or in which the 
property is held, would be without redress. 

This rule is illustrated by the case of Ohio 
& M. R. Co. V. Fitch, 20 Tnd. 499. In that 
case the railroad was in, the hands of a 
receiver appointed by this court. Mteh had 
obtained a judgment in a state court against 
the company; and he attempted to procure 
its satisfaction by a process of garnishment 



against the receiver in the court which 
rendered his judgment. And it was held that 
this could not be done; and that his only 
remedy was to apply to this coiurt either 
for leave to sue the receiver, or for an order 
on the receiver to pay the judgment. Thus, 
as he had' no remedy in a state court, he 
could apply for redress in this court, uTe- 
spective of his citizenship. So, in the case 
of Freeman v. Howe, 24 How. [65 TJ. S.] 
450, it was held that where, by virtue of 
mesne process of attachment issued out of 
a national court, the marshal levied on prop- 
erty not subject to the attachment, but be- 
longing to a stranger, the stranger could 
not maintain replevin for the property in a 
state court, but must seek redress in the 
coiu:t which issued the process, without re- 
gard to the citizenship of the parties. 

In the recent case of Minnesota R. Co. v. 
St Paul E. Co., 2 Wall. [69 "U. S.] 609, it 
was held that when a bill in equity is neces- 
sary to have a construction of the orders, 
decrees, and acts of a United States court, 
the bill is properly filed in such court, as 
distinguished from any state court; and that 
it may be entertained in such national court, 
even though the parties filing it would not, 
for want of proper citizenship, be entitied 
to proceed by original bill of any kind in 
a court of the United States. That was a 
case in which, like the present, the property 
in question was in the hands of a receiver 
appointed by a national court. And Mr. .Tus- 
tice Miller, in delivering the opinion, said, 
"that, in contemplation- of law, this prop&rty 
is still in the hands of the receiver of the 
court If in the hands of a receiver of the 
circuit court nothing can be plainer than 
that any litigation for its possession must 
take place in that court without regard to 
the citizenship of the parties. « * * The 
question is not whether the proceeding is 
supplemental and ancillary or is independ- 
ent and original, in the sense of the rules 
of equity pleading; but whether it is sup- 
plemental and ancillary or is to be con- 
sidered entirely new and original, in the 
sense which this court has sanctioned, with 
re'ference to the line which divides the jm-is- 
diction of the federal com*ts from that of 
the state comlis. No one, for instance, would 
hesitate to say that according to the Eng- 
lish chancery practice, a bill to enjoin a 
judgment at law is an ori^nal bill in the 
chancery sense of the word. Yet this comt 
has decided many times that when a bill 
is filed in the circuit comrt to enjoin a judg- 
ment of that coiurt it is not to be considered 
as an original bill, but as a continuation of 
the proceeding at law; so much so, that 
the court will proceed in 'the injunction suit 
without actual service of the subpoena on 
the defendant, and though he be a citizen 
of another state, if he was a party to the 
judgment at law." 

From the decisions above referred to and 
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several others made by the courts of the 
United States, -we venture to deduce the 
following general rule: In a cause over 
which a national court has acciuired juris- 
diction solely by reason of the citizenship 
of the parties, if the rights and interests 
of third persons should become complicated 
with the litigation, either as to the original 
judgment, or any property In the custody of 
the court, or any abuse or misapplication of 
its process; and if no state com*t has power 
to guard and determine those rights and 
interests without a conflict of authority with 
the national court; the latter com't will, 
from the necessity of the case, and to pre- 
vent a failure of justice, give such third 
persons a hearing irrespective of their citi- 
zenship, so far as to protect their rights 
and interests relating to such judgment or 
property, and as to correct any=abuse or 
misapplication of its process, and no farther. 

Now the question is, does the case at bar 
fall within this rule? If so, we have juris- 
diction of it; otherwise, not. So far as the 
question of jurisdiction is concerned, the sub- 
stance of the case made by the bill is, that 
this court undoubtedly had jurisdiction of 
the original case of Vallette against the 
White Water Valley Canal Company, by rea- 
son of the citizenship of the parties; that 
this court now has the legal custody of said 
canal and its appurtenances, including the 
feeder dam in question; that the right to 
maintain the canal and the feeder dam, and 
to divert the water from the complainant's 
lands and mills, has been forfeited; that the 
complainant has now the right to the natural 
flow of the water in the stream past his 
lands and mills; and that this court ought, 
therefore, to abate said dam, and to restrain 
all the defendants (including the receiver) 
from any longer diverting the water from 
its natural flow in the river. . 

On the case thus made on paper, several 
points are suggested: First It is certain 
that no state court can interfere with the pos- 
session of the property in the custody of this 
court Second. It is equally certain that any 
attempt, on the part of the complainant, Con- 
well, to exercise the acknowledged common 
law right of peaceably abating a nuisance, 
would, if exerted on the feeder dam in ques- 
tion while the same is in the custody of this 
court, be a contempt of its authority which 
might be followed by severe punishment 
Third. It is also clear that the bill proposes 
not only to enforce the protection of rights 
and interests relating to the propei-ty in the 
custody of the court, but it proposes, as an 
indispensable prerequisite to the enforce- 
ment of those rights and interests, to litigate 
a new and important question— one not in- 
volved in the original suit between Vallette 
and the White Water Valley Canal Com- 
pany—namely, whether the right to divert 
water from its natural flow in liie stream for 
use of the canal, has not been forfeited by 
the perversion of the canal from the piu:- 



poses of navigation to those of machinery. 
Fourth. It is furthermore certain that the 
bill proposes to confine the litigation of this 
new and important question, not to the orig- 
inal parties to the bill filed by Vallette, but 
chiefly, if not wholly, to the new parties in- 
troduced by Conwell's bill, all of whom— 
complainant and defendants— are citizens of 
Indiana; or, at least, none of whom appear 
to be "citizens of different states." Fifth. It 
is evident that without litigation of this new 
and important question of forfeiture, and 
without a decision of it in favor of the com- 
plainant there is nothing stated in the bill 
on which any relief could be decreed. 

And upon all these points, it seems to us 
that there is no difficulty touching the ques- 
tion of jurisdiction, except upon that relat- 
ing to the forfeiture. None of the cases to 
which we have referred— none which we 
have found in the adjudication of the Unit- 
ed States courts— go the length of holding ju- 
risdiction of a question like this. Gn the 
contrary, the case of Dunn v. Clarke, 8 
Pet [33 U. S.] 1, is strongly against the ju- 
risdiction in the case at bar. In that case, 
Graham, a citizen of Virginia, had recovered 
against Clarke and others, a judgment in 
ejectment in the United States circuit court 
for the district of Ohio. The defendants to 
the ejectment suit were citizens of Ohio. 
Graham afterwards "died, and Dunn, a cit- 
izen of Ohio, became his executor. Subse- 
quently, Clarke and his co-defendants filed 
a bill in equity in the same court against 
Dunn, to obtain a decree for the conveyance 
of the land in controversy, and praying an 
injunction of the judgment in ejectment. 
All the parties to this bill were citizens of 
Ohio, and it became a question whather the 
court had jurisdiction of the ease. In the 
opinion delivered on the question it is said: 
"No doubt is entertained by the court, that 
jurisdiction of the case may be sustained, so 
far as to stay execution on the judgment at 
law. * * 3= Of the action at law, the cir- 
cuit court had jurisdiction; and no change 
in the residence or Condition of the parties 
can take away a jurisdiction which has once 
attached. If Graham had lived, the circuit 
court might have issued an injunction to 
his judgment at law, without a personal 
service of process, except on hi ^ counsal; an! 
as Dunn is his representative, the court may 
do the same thing as against him. The in- 
jimction bill is not considered an original bill 
between the same parties as at law. But if 
other parties are made in the bill, and dif- 
ferent interests involved, it must be consid- 
ered, to that extent at least an original 
bill; and the jurisdiction of the court must 
depend upon the citizenship of the parties. 
In the present case, several persons are made 
defendants who were not parties to the suit 
at law, and no jurisdiction, as to them, can 
be exercised by this or the circuit court Bat 
as there appear to be matters of equity in 
the case which may be investigated by a 
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state court, this court think it would be rea- 
sonable and just to stay all proceedings on 
the judgment, until the complainants have 
time to seek relief in a state court" 

We are not aware that the authority of 
this case of Dunn v. Clarke has ever been 
questioned. In several respects it is "very 
analogous to the case at bar; and it is identi- 
cal with it in regard to the bringing forward 
of new and important matter, not involved 
in the original cause, to be litigated between 
new parties, all citizens of the same state. 
It decides that, so far as .such new matters 
and new parties are concerned, the bill must 
be deemed "entirely new and original in 
the sense" which the supreme court of the 
United States "has sanctioned with reference 
to the line which divides the jm-isdiction of 
the federal courts from that of the state 
courts;" and that, so far as it is to be deemed 
a new and original bill, there can be no ju- 
risdiction unless the parties are citizens of 
different states. In the case in 8 Pet. [33 
U, S.i 1, the new matter was a claim for a 
specific performance of an unexecuted con- 
tract for the conveyance of the land; in the 
present case the new matter is a claim that 
the right to divert the water into the canal 
was forfeited, and that the right to the nat- 
ural flow of the water in the river has i*e- 
verted to the complainant. In that case, sev- 
eral new parties were brought before the 
court; in the present case there are fifteen 
defendants to the new bill, only two of whom 
were parties to the original suit In the for- 
mer case it was proposed to obtain an injunc- 
tion of a judgment at law, which, having been 
the very matter and result of the original 
litigation, was in no sense new matter, and 
was therefore temporarily enjoined; but in 
the present case it is proposed to enjoin the 
maintenance of a feeder dam, a thing, which, 
so far as appears, was neither directly nor in- 
dii-ectly involved in the original litigation. In 
that case, the court denied all jm-isdiction 
over the question of a conveyance of the land 
in controversy; and if, in the question before 
us, we feel bound by the authority of that 
case, we must decline all jurisdiction to hear 
and determine whether the forfeiture men- 
tioned in the bill has been incurred, and 
what consequences would legally follow, 
- Indeed, the present is a stronger case against 
the jm-isdiction of the court than was that of 
Dunn v. Clarke [supra]. It may, however, be 
iu:ged that, in the last-named case, the parties 
had a complete remedy for a specific perform- 
ance by way of a conveyance of the land in 
controversy, in a suit in a state court; and 
that here, according to the case above cited 
from 20 Ind. 499, the complainant can have 
no remedy in any of the Indiana courts. To 
the truth of this latter assertion we cannot 
assent In the case in 20th Indiana, the court 
suggest that the party aggrieved might ob- 
tain, from the national co-urt in which the 
original suit was pending, leave to sue the 
receiver in a state court, and might then sue 
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in a state court accordingly. In the present 
case, if the complainant had leave to sue the 
receiver in a state courl^ it is pretty cleai* 
that he could join all the other defendants 
in such suit without any leave from us. 

But as there may be some doubt concerning 
the wisdom of said suggestion of the supreme 
court of Indiana, we are disposed to put the 
reason of our decision on another ground, 
namely, that we see no difficulty in the way 
of testing in a state court, the principal ques- 
tions raised in this bill. It is ti-ue that no 
state com-t would be justified in disturbing 
the receiver's possession of the canal prop- 
erty while the original suit of Vallette 
against the White Water Canal Company is 
pending. But that possession, as a matter 
of litigation, is merely incidental to the main 
matters presented by this bill for adjudica- 
tion. Tftose main matters, we repeat, are 
the questions whether there has been a trans- 
fer by the complainant of the right to use 
water in the canal, on condition that it be 
used for navigable pm-poses; whether that 
condition has been broken; and whether the 
right to the natmral flow of the water past the 
lands and mills of the complainant has con- 
sequently vested in him. Let these ques- 
tions be settied and the question of the pos- 
session by the receiver will be one of 
little moment And can there be any 
doubt that these questions may all be 
settied by a state court without interfering 
with the jurisdiction of this court over the 
original case of Vallette v. White Water 
Valley Co. [Case No. 16,820]? A complaint 
under the Indiana Code of Procedure to es- 
tablish the complainant's rights under the al- 
leged forfeitm-e, filed against the principal 
defendants to the present bill, would fully 
present all these questions; and a decree 
settling the question of those rights, and op- 
erating in personam, would not, so far as we 
can see, interfere at all with our jurisdiction, 
and would. It is presumed, be respected by 
this court, so far as it should become our 
business to take any notice of them. Even 
should a state court in such a proceeding 
finally deem that the water in question ought 
no longer to be drawn into the canal, but, on 
the contrary, be permitted to take its nat- 
ural course along the river, past Mr. Con- 
well's farms and mills, this court, on that 
fact being duly brought to its attention, 
would no doubt pursue such a course as to 
avoid all collision with the state courts, and 
would lend its aid to the promotion of jus- 
tice between all the parties interestad. Thi:s, 
while we deny that so long as the original 
litigation is pending, any state court could 
operate on the possession of the property in 
the hands of the receiver or even make an 
order to abate the feeder dam or restrain re- 
pairs on it, we do not hesitate to say that a 
state court might, without interfering with 
this court, try the question of forfeiture and 
settle all the rights of the complainant set 
forth in this bill. Mr. Justice Davis, of the 
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supreme court, concurs "witli me in this opin- 
ion. The bill is dismissed for want of ju- 
risdiction. 



Case No. 3,149. 

CONYERS T. ENNIS et al. 

[2 Mason, 236.] ^ 

Circuit Court, D. Bhode Island. June Term, 
1821. 

Stoppage in Tbaksito— Insolvent Vendee — 
Fraud. 

1. Tlie right of a vendor in cases of insolven- 
cy, to stop goods for non payment of the piu:- 
chase money, is confined to cases, where the 
goods are still in titinsitu to the vendee. 

2. If goods are ordered by the vendee who is 
then insolvent, but uses no device or fraud to 
deceive the vendor, and afterwards and before 
the consignment of thegoods, the vendee dies, and 
his estate Is represented insolvent, and the goods 
are afterwards sent by the vendor without 
knowledge of the facts, and arrive and are tak- 
en possession of by the administrators of the 
vendee, the vendor cannot reclaim the property 
or its proceeds, ui>on the ground of the in- 
solvency. 

3. Quere, how it would be, if there was a 
fraudulent representation of solvency, or a 
fraudulent suppression of insolvency? 

A biE in eauity [by Conyers and another 
against William Emiis and others, adminis- 
trators of Lewis Eousmaniere, for the pay- 
ment of the cost of a quantity of rice pur- 
chased by the intestate, out of the proceeds 
of the rice in the hands of defendants] which 
was set down by consent for a hearing upon 
the bill and answer. 

Mr. Hunter, for plaintiff. 

Mr. Randolph, for respondents. « 

STORY, Circuit Justice. This is a case of 
extreme hardship, and such as might well 
induce a court to strain after some mode of 
redress. The cause has come on upon the 
bill and answer, and the material facts are 
these: The intestate, Lewis Rousmaniere, a 
merchant of Newport, being deeply and 
fraudulently insolvent, on the 4th of May, 
1820, wrote a letter to the plaintiffs, who are 
merchants in Charleston, S. C, and with 
whom he had previously done business, con- 
taining an order for the purchase and ship- 
ment of 30 casks of rice on his own account, 
from Charleston to Newport. On the 6th of 
May, the intestate, in consequence of the 
discovery of his frauds, committed suicide. 
The letter of the 4th of May, duly reached 
the plaintiffs, who, on the 16th of May, 
shipped the 30 casks of rice consigned to 
the intestate on his own account and risk, 
and drew a bill on the intestate for the 
amount, in §500 73, payable at 30 days sight 
The rice duly arrived at Newport, on the 
24th of May, and was received and freight 
and charges paid by the defendants, who 
had previously taken administration on the 
estate of Rousmaniere, and represented it in- 

* [Reported by William P. Mason, Bsci.] 



solvent, according to the laws of Rhode 
Island. On the evening of the day in which 
the rice was received by the defendants, a 
letter arrived by the mail, from the plaintiffs, 
containing an invoice of the rice, and ad- 
vising of the draft drawn for payment. Up- 
on the presentment of the draft, the defend- 
ants refused payment, and it was duly pro- 
tested. The rice was sold by the defendants, 
and the present bill is brought to obtain pay- 
ment of the cost of the rice, out of the pro- 
ceeds in the hands of the defendants. The 
defendants* answer admits, that at the time 
of the order, the intestate must have been 
insolvent, but that whether that fact was 
then known to him, they are unable to say; 
and it states, that the defendants are ignorant 
of any representations made by the intestate 
to the plaintiffs of his ability to comply with 
his engagements, and if he made any, whether 
he made them being himself deceived as tn 
his pecuniary circimastances, or with a view 
to deceive the plaintiffs. It farther states, 
that the intestate to the day of his death, 
was actually engaged in business, and was 
in the daily receipt and payment of con- 
siderable sums of money. 

The principal point, which under these cir- 
cumstances, has been pressed at the bar, 
is, that the right of a consignor to stop prop- 
erty in cases of insolvency, ought not to be 
confined to stoppage in transitu, but in equity 
should extend to aU cases where the property 
is not paid for, and remains in the hands of 
the consignee. It is admitted, that the de- 
cisions in England have confined the right of 
stoppage to cases where the property is in 
its transit But it is suggested, that the point 
has not been solemnly adjudged in the United 
States, and that it is open for the court to 
adopt the more enlarged rule, hinted at by 
Lord Hardwicke, in Snee v. Prescott, 1 Atk. 
245. His lordship there says, "Though goods 
are even delivered to the principal, I could 
never see any substantial reason, why the 
original proprietor, who never received a 
farthing, should be obliged to quit all claim 
to them, and come in as a creditor only, for 
a shilling perhaps in the pound, unless the 
law goes upon the general credit the bank- 
rupt has gained, by having them in his cus- 
tody." The reasontag, too, of Lord Lough- 
borough, in Mason v. Lickbarrow, 1 H. Bl. 
357, is brought in aid of the same doctrine. 
AU argument of this sort is addressed in 
vain to this court I do not sit here to re- 
vise the general judgments of the common, 
law, or to establish new doctrines, merely 
because they seem to me more convenient or 
equitable. My duty is to administer the law 
as I find it; and I have not the rashness to 
attempt more than this humble discharge of 
duty. Nothing is better settled, if an un- 
interrupted series of authorities can settle 
the law, than the doctrine, that the vendor 
in cases of . Insolvency, can stop the prop- 
erty only while it is in its transit If it has 
once reached the consignee, there is an end 
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of all right to reclaim it as a pledge for the 
payment of the purchase money. If the doc- 
trine were to go the length now contended 
for, it is far from certain that it would pro- 
mote public convenience or policy. "Where 
could we stop? Could it be applied with 
safet:^ to purchases made at any distance of 
time, if it should turn out in the event, that 
the buyer was then insolvent? It is very 
ti'ue, as hag been stated at the bar, that our 
law respecting the distribution of the estates 
of persons dying insolvent, differs from that 
of England, where the assets are marshalled, 
and payment goes according to the dignity 
of the debt Here, all debts aje paid pari 
passu. This, however, affords no ground to 
change the general rights and duties of vend- 
or or vendee, or to create relations between 
debtor and creditor hitherto unknown to the 
law. The cases arising under the bankrupt 
laws, are not in principle unlike those which 
arise here under insolvencies. And the bank- 
rupt laws furnish no instance of an attempt 
to establish any doctrine like that now 
sought from the court It is sufBLcient for 
me to stand upon the law, as it is now univer- 
sally received. If there are public mischiefs 
growing out of its principles, let them be 
remedied by the legislature. 

The only point of view, in which it seemed 
possible to sustain the plaintiffs' bill, struck 
me at the argument to be, that there was a 
meditated fraud and concealment practised 
on them by Rousmaniere. If the latter had 
by false affirmations and contrivances, im- 
posed upon the plaintiffs, and induced them 
to send him the property, there might be 
reason to say, that the contract was ab orig- 
ine void for fraud. And the question then 
would be, whether the suppressio veri, un- 
der the strong circumstances of the present 
ease, was not equivalent to the allegatio 
falsi, since the imposition as to the intestate's 
insolvency was complete. If a man, know- 
ing his own insolvency and utter incapacity to 
make payment, purchases goods of another, 
who is ignorant of any change of his cir- 
cumstances, and sells ttiem under the most 
implicit belief of the good faith and solven- 
cy of the buyer, in what respect dods the 
transaction differ from a direct affirmation 
by the buyer of his own good faith and sol- 
vency? If the buyer conceals a fact that is 
vital to the contract^ knowing that the other 
party acts upon the presumption that no 
such fact exists, is it not as much a fraud, 
as if the existence of such fact were express- 
ly denied, or the reverse of it expressly 
stated? 

Upon looking more attentively to the facts 
of this case, strong as at first blush they 
seem to be, I do not think they establish a 
case of meditated fraud. The intestate was 
in full business as a merchant, and there is 
no reason to suppose, that he did not expect 
still to keep on in business. It is admitted at 
the bar, that the accidental discovery of his 
fraudulent conduct led to the unhappy ca- 



tastrophe which terminated his life, and he 
might have been able and have intended 
fairly to pay for the rice in question at the 
time when payment should become due. 
The sum was not so large as not to be com- 
pletely within the ordinary means of a mer- 
chant At all events, the bill does not point- 
edly put the case as one of meditated fraud 
and imposition; and so far as any conclusion 
to this effect might be drawn from the facts, 
it is repelled by the answer. 

I do not say, that the suppressio veri, if 
made out in this case, would have sustained 
the plaintiffs' bill, even if it were a con- 
cealment of positive and deep insolvency, no 
device or contrivance having been made use 
of to deceive the plaintiffs. That is a ques- 
tion with which we need not at present inter- 
meddle; and sufficient unto the day is the 
evil thereof. In the case now before the 
court, there is no pointed averment of sucli 
fraudulent concealment to cheat the plain- 
tiffs; and if it had been averred, no attempt 
has been made to sustain it by proof; and 
without proof no court of justice ought to 
presume it unless the presumption from the 
other facts, be direct and irresistible. Let 
the bill be dismissed with costs. 

o 
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In re COOK et al. 

[3 Biss. 122; 4 Chi. Leg. News, 1; 20 Pittsb. 
Leg. J. 32.] 1 

Districti Coiu:t, W. D. "Wisconsin. Sept Term, 
1871. 

Insolvent Partners— Trustees fob Firm Cred- 
itors— Transfer TO Co-Partner— When Void. ' 

1. When partners are in fact insolvent, they 
should be considered in equity as holding the 
partnership effects in trust for the benefit of 
the firm creditors, and cannot by a transfer of 
the interest of one to the other defeat this 
trust 

2. A sale by one partner to his co-partner, 
when the firm is insolvent and on the eve of 
bankruptcy, is presumptively fraudulent as to 
the firm creditors, and the court should set it 
aside and distribute the property as firm prop- 
erty. 

[Cited in Mattocks v. Rogers, Case No. 9,- 
300.] 

3. The legal effect of such transfer being to 
change the order of payment and prefer certain 
creditors, the private creditors over the firm 
creditors, it would be void as creating a pref- 
erence contrary to the provisions of section 35 
of the bankrupt law [of 1867 (14 Stat 534)]. 

[Cited in Re Tomes, Case No. 14,084.] 

^ [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission. 20 Pittsb. Leg. 
J. 32, contains only a partial report.] 
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This -was a petition by Clara M. Davis, to 
obtain satisfaction, out or funds in the hands 
of the assignee, of a Judgment reeovei-ed by 
her against Charles B. Gleason, one of the 
bankrupts. The facts appear fully in the 
opinion. 

W, P. Bartlett, for petitioner. 
Tenney, McClellan & Tenney, for assignee, 
and firm creditors. 

HOPKIN'S, District Judge. The questions 
raised in this case are of far more than 
ordinary importance to the whole mercantile 
community. The banlirupts entered into a 
mercantile and lumbering partnership in the 
year 1868, Cook agreeing to put in one-third 
of the capital, and Gleason two-thirds. Coolr, 
it is claimed, did not put in his share, and 
what he did put In he drew out, principally 
before the 1st of January, 1871. The firm, 
in December, 1870, -were threatened with 
bankruptcy proceedings, and were largely in- 
solvent. About the first of January, 1871, 
the firm dissolved, and Cook .agreed to trans- 
fer aU his hiterest in the firm to Gleason for 
five hundred dollars, which he was to re- 
ceive ui claims, $300 being agamst himself, 
and Gleason agreeing to pay the partner- 
ship debts; but this transfer was not in fact 
made imtil the 18th day of January, 1871, 
when the papers were executed and notice 
or the dissolution published. Dmlng the year 
1870, the parties, with the joint funds, built 
a store for their partnership business on a 
lot they owned in Eau Claire. 

That store and lot, at the time of the dis- 
solution, was a part of the assets of the firm, 
and was transferred to Gleason by Cook as 
a part of the Grm property. The firm was 
then insolvent, and so were the partners in- 
dividually; but as to whether they, or either 
of them knew it, the evidence is insufficient to 
determine, although the probabilities are that 
they did, for Cook had withdrawn and used 
up all his capital, and they were being strong- 
ly pressed by their creditors, and even threat- 
ened with bankruptcy proceedings. 

The debts were principally firm debts, and 
there is no evidence before me that either 
owed any individual debts, except the debt' 
of the petitioner against Gleason. One of 
the firm .creditors filed a petition in bank- 
ruptcy on the 19th day of January, 1871, the 
day after the execution of the transfer pa- 
pers from Cook to Gleason, and upon this 
petition they were adjudged' bankrupts. 

This store was taken possession of by the 
assignee in bankruptcy, and was sold by 
order of the court, tree and clear of all in- 
cumbrances, except a certain mortgage, and 
the money ordered brought into coinrt, and 
the claims of all creditors which were a legal 
lien upon the property to stand as against 
the fund arising from the sale. 

Clara M. Davis now petitions the court for 
the payment of a judgment which she" ob- 
tained against the bankrupt, Charles B. Glea- 



son, On the 22d day of January, 1870, for 
$1,562.97, and interest since its recovery, out 
of the fund derived from such sale. In lier 
behalf it is argued that by the ti-ansfer of 
Cook to Gleason the property that before was 
partnership property and subject first to the 
paymfent of the partnership debts, became 
the private property of Gleason, and that 
thereupon her judgment became a lien upon 
that real estate, and shovld be paid before 
the partnership debts; that at the time of 
filing the petition in baifijxuptcy there was 
no partnership property, but it had, by the 
dissolution of the firm and the transfer by- 
Cook to Gleason, become the individual prop- 
erty of Gleason. It was further argued that, 
by the transfer, what was before partnersliip 
property had become private property, and 
was, under the provision of section 36 of the 
bankrupt act, to be applied first to the pay- 
ment of the private debts of Gleason, and 
only the surplus remaining after the payment 
in full of aU Gleason's private debts was ap- 
plicable to 'the payment of the partnership 
debts of Cook & Gleason. 

If it did become private property by that 
transfer, such is undoubtedly the riile of law. 
The bankrupt act, under which the assignee 
took and sold it, provides that the net pro- 
ceeds of all the joint stock shall be appro- 
priated to pay the creditors of the copartner- 
ship, and the net proceeds of the separate 
estate of each partner shall be appropriated 
to pay his separate creditors, and the balance 
only of the separate estate, after payment of 
the separate debts, is to be applied to the 
payment of the joint debts; and the balance 
only of the partnership property, after the 
payment of all partnership debts, to be ap- 
plied to the payment of the separate debts. In 
Howe V, Lawrence, 9 Cush. 553, it is said the 
effect of such transfer, as between the part- 
ners, is to vest the legal titie to the property 
In the individual partner with a right to use 
and dispose of it as his separate property. 
The court say farther that it would seem to 
follow as a necessary consequence that the 
creditors of the firm, after such conveyance, 
would have no right to look to the property 
transferred as joint property npon which 
they had any special claim or lien. 

This, they say, is the effect when the prop- 
erty is sold in good faith' and without any 
intent to defraud the creditors of the firm. 
In that case they hold, however, that, al- 
though the partnership was insolvent, the 
sale was good to place the legal titie in the 
individual partner, and tp give the individu- 
al creditors of the buying partner a prefer- 
ence over the partnership creditors. They 
say, however, that there was no proof to 
show that the partners knew they were in- 
solvent. It was claimed, on the argument, 
that the case went so far as to hold that 
knowledge, even of their insolvency, would 
not change the rule; but I don't think the de- 
cision goes so far. That case lays down the 
rule correctiy as applicable to solvent part- 
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nersliip, I have no doubt (Ladd v. Griswold, 
4 Gilman, 25); but, ia cases where the firm 
is insolvent, I am not satisfied with the 
reasoning or conclusions, and I think I am 
sustained in my view by the case of Ketchum 
V. Durkee, 1 Barb. Oh. 480, and Story, Partn. 
§ 358 et seq. 

I think where a firm is insolvent the part- 
ners should be considered rather in the light 
of trustees of the fii-m property for the bene- 
fit of the firm creditors, and should not be 
allowed to sell to each other, and thus de- 
feat the equitable priority of the firm credit- 
ors. 

But if such transfer operates to make what 
was previously company property, private 
property and applicable, fii-st to the payment 
of the private debts of the partner purchas- 
ing, as would be the necessary result in 
cases of insolvency and bankruptcy such 
transfer would be a fraud upon the joint 
creditors, it would be sanctioning the right 
of one partner to allow his share of the 
firm property to be applied to the payment 
of a debt for which neither he nor his prop- 
erty was liable at law or in equity. Kirby 
V. Schoonmaker, 3 Barb. Oh. 46. In other 
words, it would be authorizing the partner 
selling to assign his property to pay the 
debts of another, for which he was in no 
way liable, instead of paying his own debts. 
He xvovld. receive no legal consideration in 
such case, and such conveyance would be 
in fraud of the law, and equity would at 
once set it aside. It is only when parties 
act fairly for the purpose of dissolution and 
winding up the affairs of the firm that cred- 
itors will be bound by a change of the part- 
nership property to the separate estate of 
one of the partners. Howe v. Lawrence, su- 
pra, 558; Story, Partn. § 97, note 2. Take 
this case as an illustration. Before the sale 
this was partnership property and liable, in 
case of bankruptcy, first to the payment of 
aU firm debts. Cook sells his share to Glea- 
son in consideration of a nominal sum and 
the agreement that Gleason would pay the 
firm debts. Gleason does not pay, and the 
next day after the transfer and notice pro- 
ceedings in bankruptcy are commenced, and 
the property, instead of being applied to the 
payment of Cook's debts, or the firm's debts 
for which he was liable, is applied first to 
the payment of debts for which he "is in no 
way liable. Can it be possible that such a 
transaction, causing such injustice towards 
the firm creditors, can be sustained? If he 
had assigned his interest in the firm assets 
to pay Gleason's private debts, instead of 
his own or the firm debts,, would not the 
court have set it aside as being without con- 
sideration, and a fraud upon his own cred- 
itors? And such being the legal conse- 
quences of the transfer as claimed by the 
eoimsel of Davis, can there be any other or 
different decision in this case than there 
would be In that? It seems to me not The 
transaction in its legal effect, is the same. 
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and courts must pronounce the same judg- 
ment upon it as if the transfer had express- 
ed that purpose upon its face. To sustain 
this transaction, and give to it the effect 
claimed by Davis's counsel, would be to 
sanction, in the most direct manner, the 
right of insolvent partners to create prefer- 
ences contrary to the express terms of the 
bankrupt act. In re Byrne [Case No. 2,270]; 
In re Crockett [Id. 3,402]. I find this ques- 
tion has indirectly been before some of the 
district courts in bankruptcy, and although 
not directly passed upon, I think the reason- 
ing in those cases in harmony with the 
views herein expressed by me. 

I think there are three good answers to 
the claim of Davis, the private creditor of 
Gleason: 

First— When partners, as in this case, are 
in fact insolvent, they should be considered 
in equity as holding the partnership effects 
in trust for the benefit of the firm creditors; 
and they cannot, by a transfer of the in- 
terest of one to the other, defeat this trust; 
as stated in Bird v. Morrison, 12 Wis. 153: 
"The partnership property is subject to an 
implied trust in favor of the partnership 
debts." 

Second— That a sale by one partner to his 
co-partner, when the firm is insolvent and 
upon the eve of bankruptcy, as in this case, 
which, if upheld, would operate to apply the 
property of the retiring partner to the pay- 
ment of the individual debts of the partner 
purchasing, is presumptively fraudulent as 
to the firm creditors, and the courts should 
set aside such sale, and distribute the prop- 
erty as firm property to the payment of the 
firm debts. 

Third— If the legal effect of such transfer 
woidd be to change the order of payment 
and prefer certain creditors, the private cred- 
itors over the firm creditors, it would be 
void as creating a preference contrary to the 
provisions of section 35, of the bankrupt act. 
I therefore order and adjudge that the sale 
of Cook to Gleason was fraudulent and void 
as to firm creditors, and direct that the part- 
nership property and assets of the firm of 
Cook «& Gleason be distributed as partner- 
"ship effects and to the payment of the firm 
debts as provided by law. 

I further order and adjudge that the store 
and lot, for the purpose of distribution, are 
to be treated as a part of the firm assets, 
and that the judgment of the petitioner was 
not and did not become a lien thereon by the 
sale of Cook to Gleason, and that the peti- 
tioner Davis has no lien or claim upon said 
fund by virtue thereof, and that her judg- 
ment is not^payable out of the firm effects of 
Cook &, Gleason until after the payment of 
all the debts of said firm. 

And the petition and motion of said Da:- 
vis is denied. 

Consult In re Munn [Case No. 9,925]; In re 
Knight [Id. 7,880]. 
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Case Ko. 3,151. 

In re COOK et al. 

[3 Biss. 116; ^ 3 CM. Leg. News, 410.] 

District Court, W. D. Wisconsin. Sept., 1871. 

Mecha-Nic's Lien under State Lavt— "When At- 
taches—Petition Filed bt Leave — Bankrupt 
Law Recognizes Liens— How Far Good— Not 
POB 'Work Doe after Petition Filed. 

1. The lien created by the statute of Wiscon- 
sia attaches from the time the building was 
commenced, or the materials furnished. 

[Cited in Re Hoyt, Case No. 6,805.] 

2. A person claiming a lien should not proceed 
in the state courts after petition in bankruptcy 
filed, without leave of this court. The doing 
so is a contempt, and until discontinuance of 
such suits tiie claimants will not be protected 
by this court. 

[Cited in Davis v. Anderson, Case No. 3,623; 
Phelps V. SelHck, Id, 11,079; He Brun- 
quest^ Id. 2,055.] 

3. The bankrupt act [of 1867 (M Stat. 523)], 
provides for the protection of legal liens against 
the bankrupt's estate, instead of destroying 
them, and where a party has a lien when the 

Eetition in bankruptcy is filed, the court in 
ankruptcy will adjudicate upon and protect it. 
[Cited in He Hufnagel, Case No. 6,837; Re 
Gorham, Id- 5,624.] 

4. The lien is only good for the articles actu- 
ally used in the building, or sold for such use. 

5. On a contract not completed when peti- 
tion was filed a pro rata allowance only should 
be made. 

6. Parties having commenced suits in the 
state courts witiiout such consent must discon- 
tinue liiem before they can be paid by the 
bankruptcy court. 

7. For work done afterwards nothing should 
be allowed. Parties cannot thus create a lien 
upon property in the possession of the court. 

This was an application by divers mechan- 
ics and others, who claimed liens for their 
work upon and materials used in a certain 
store lately erected by the bankrupts, for 
which they had not been paid at the com- 
mencement of proceedings in bankruptcy. 
They went on and finished, or claimed to 
finish the building after the proceedings in 
bankruptcy were commenced. They then 
filed their petitions, in conformity with the 
state law, to perfect theur liens, and com- 
menced suits against the bankrupts and the 
assignee in bankruptcy, to enforce them in 
the state courts. This court, upon the appli- 
cation of the assignee, stayed such suits, and 
directed the property to be sold fl:ee of all 
liens of that character, and that the proceeds 
be paid into court, and ordered that all such 
liens be transferred to that fund in the reg- 
istry of the com*t. The mechanics and oth- 
ers, after such sale, filed proof of their claims 
in this com-t, and now ask to be paid the 
amount thereof, with theh: costs in the suits 
prosecuted in the state courts to enforce the 
same. The material sections of the Wiscon- 
sin mechanics' lien laws are as follows: 

Tayl. St p. 1761, § 1 (Rev. St. c. 153): "Ev- 

* [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission,] 
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ery dwelling house or other building hereaft- 
er constructed, repaired or removed, * * * 
together with the right, title and interest 
of the person or persons owning such dwell- 
ing house, etc., in and to the lands upon 
which the same shall be situated * * * 
shall be subject to the payment of all debts 
contracted for, or by reason of any work 
done or any material found or provided by 
any bricklayer, stonecutter, mason, etc., or 
any other person employed in erecting or 
furnishing materials in the erection, con- 
struction, protection or repairing or removing 
of such dwelling house, etc., before any other 
lien which originated subsequent to the com- 
mencement of such house, building, or re- 
pairs or removal." 

Tayl. St p. 1764, § 6 (Laws 1838, c. 59, § 1): 
"No such debt for work and materials shall 
remain a lien upon such lands, etc., longer 
than one year from the time of furnishing of 
materials, or the performance of the labor, 
unless a petition or claim for the same be 
filed, and an action for the recovery thereof 
be instituted, within the same year. Such 
petition or claim shall be filed in the office of 
the circuit court of the proper county, within 
six months from the date of the last charge 
for work and labor performed, or materials 
furnished." 

Tayl. St § 9 (Laws 1859, c. 113, § 4): "In 
all cases of lien granted by the provisions of 
chapter 153 of the Revised Statutes, where 
right of action has at the time of the passage 
of this act, accrued, and action has not been 
commenced, the person or persons claiming 
the benefit of such lien, shall, before being 
entitled to maintain an action for the same, 
and within sixty days after this act shall 
take effect, file the petition or claim as pro- 
vided by section 1 of this act." 

W. P. Bartlett and A. Meggett, for lien 
claimants. 
Tenney, McClellan & Tenney, for assignees. 

HOPKINS, District Judge. I think the 
lien created by chapter 153 of the Revised 
Statutes of the state of Wisconsin, entitled, 
"Of the Lien of Mechanics" (Tayl. St. p. 
1761), attaches from the time the building 
was commenced, upon which the work was 
done or material used. Sections 1 and 4 
taken together are so clear upon that point 
that there seems little room for difEerence 
of opinion. The case (Dobbs v, Enearl, 4 
Wis., 451) cited by counsel for assignee as 
establishing a contrary doctrine has, I think, 
been substantially overruled by the cases of 
Witte V. Meyer, 11 Wis., 295, and of Jessup 
V. Stone, 13 Wis., 466; at all events as it 
has not been followed by the court which 
pronounced it, and as it is so widely different 
from my understanding of the statute, I do 
not feel disposed to follow it unless I am 
bound to, as the construction given to a state 
statute by the highest tribunal of the state. 
And as later decisions of the same court 
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are at Tariance with it, I cannot regard it as 
the law of the state, but shall adopt the 
views expressed in. the later decisions above 
referred to, which sustain the interpretation 
given by me to the statute as to the time 
the lien attaches. I therefore thin£ that any 
mechanic who had a lien at the filing of the 
petition in bankruptcy would have a right, 
by leave of this court, to file a petition ac- 
cording to the provisions of section 4 of the 
act of 1859, so as to continue it, notwith- 
standing the commencement or pendency of 
bankruptcy proceedings. 

The bankrupt act provides for the protec- 
tion of legal liens against the bankrupt's 
property, instead of destroying them; I hold, 
therefore, that where a party has a lien when 
the petition in bankruptcy is filed, but ac- 
cording to the requirements of the statute, 
in order to continue it beyond a c&ctain 
period, it is necessary to file a petition in 
the clerk's office, such party having fii'st 
obtained the leave of this court, has the 
right to file such petition, and thereby con- 
tinue the lien thereon, or if he does not file 
his petition in the clerk's office, but asks- to 
have his rights established in this court, that 
the court should hold that as against prop- 
erty in the hands of an assignee in bank- 
raptcy it should not be necessary to file a 
petition in the state court to continue it In 
re Coulter [Case No. 3,276]. See opinion of 
supreme court of Massachusetts in Re Clifton 
V. Foster [103 Mass. 233]. 

Since the commencement of proceedings in 
bankruptcy and the appointment of the as- 
signees, several parties have commenced 
suits against bankrupts and assignees to 
enforce their liens in the state circuit 
court. These suits were improperly brought 
The liens of mechanics and all others 
should be presented to and be ascertained 
hy this com"t, and the parties claiming 
those liens have no right to bring such suits 
in the state comrt without fii-st obtaining 
leave of this court to do so. Angel v. Smith, 
9 Ves. 335; In re Heller, 3 Paige, 199; In 
re Hopper, 5 Paige, 489; Wiswali v. Samp- 
son, 14 How. [55 U. S.] 52. I therefore dis- 
allow the costs of all those cases, and direct 
the assignee or clerk to pay only the amount 
of the lien in such case. 

If a party has a claim, lien or interest in 
ttie property in the hands of an assignee in 
bankruptcy, he should apply to this court 
for relief, and this court may grant the relief 
or allow a suit to be brought either in this 
or the state courts to determine the same; 
but without such consent I think parties 
have no right to sue, and are guilty of a 
contempt of the authority of the com^t in so 
doing. This principle is applicable to every 
interference with the possession of a re- 
ceiver, sequestrator, committee or custodian 
who holds propeiiy as the officer of the court, 
as his possession is in law the possession of 
the court itself. Edw. Rec. 129; In re Heller, 
3 Paige, 199; Kaye v. Cunningham, 5 Madd. 



406; In re Hopper, 5 Paige, 489; Taylor v- 
Carryl, 20 How. [61 U. S.] 583. 

Those parties who have commenced such 
suits must discontinue them before they can 
be paid by this court the amount of their 
claims. This court acquired jurisdiction over 
the property and the bankrupts and had 
taken possession of the property. It will, 
therefore, insist upon its right to administer 
and distribute the property. Parties should 
understand that they have no right to com- 
mence suits against assignees in bankruptcy 
to affect the property, for as they are ac- 
countable to this court for the property, it 
is the duty of the com't to protect them in the 
possession. The federal courts sedulously 
avoid all interference with property held by 
the state courts or their officers, and they 
with equal solicitude and firmness maintain 
their right to hold property which is in their 
possession, or in the custody of their officers, 
against the process of any state court, and 
will not permit persons through process is- 
suing from state courts to interfere with im- 
punity with property so in possession of the 
federal courts, or their officers; and this 
principle has in the United States supreme 
com-t, as stated in Taylor v. Carryl, 20 How. [61 
IT, S.] 595, received its clearest illustrations, 
and it has been employed most frequently 
in that court, and with most benign results. 
And as stated in that opinion, "It forms a 
recognized portion of the duty of this court 
to give preference to such principles and 
methods of procedure as shall seem to con- 
ciliate the distinct and independent tribunals 
of the states and of the Union, so that they 
may co-operate as harmonious members of 
a judicial system, co-extensive with the Unit- 
ed States and submitting to the paramount 
authority of the same constitution, laws and 
federal obligations." 

Upon filing discontinuance' of the suits 
pending in the state courts for the enforce- 
ment of such liens, the clerk will pay out of 
the funds in court due from such sale, the 
amount of liens hereby allowed. In Bos- 
worth & Son's Case, the issue is as to wheth- 
er the materials were furnished and used for 
this store. The only proof is that of Mr. 
Gleason, who says only §396.90 of those char- 
ged were actually used in the building; the 
balance was used by another firm, who were 
building adjoining to them, I shall only, 
therefore, allow that sum. When the ma- 
terial is not in fact used by the party in the 
building sought to be charged, the seller 
must show that they were sold to be so used 
(Bsslinger v. Huebner, 22 Wis. 633), which 
he failed to do in this case. In the case of 
Sanborn & Butterfield, for work, they claim 
$91.81, but Mr. Gleason testified that they 
had not finished their contract and that it 
wotild be worth $25 to finish it; so I deduct 
from the claim $25, and allow it at $66.81 
and interest. It appears from the bill of 
particulars annexed to Bangs & Fish's proof 
that $147.51 of the amount of the claim was 
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for work done after filing^ tlie petition in bank- 
ruptcy. This part of the claim is not al- 
lowable. Mechanics should have stopped 
then, and if they went on they certainly 
cannot create a lien upon the property when 
in the possession of the court Their claim 
is allowed at §393.64, and interest at seven 
per cent since January 1, 1871. 

NOTE [from original report]. That a creditor 
claiming a lien must proceed in the bankrupt 
court, or obtain leave from that court, consult 
Smith V. Kehr [Case No. 13,071]; In re Ulrich 
[Id. 14,328]. Per construction of the mechan- 
ic's lien law in other states, on similar ques- 
tions, consult In re Dey [Id. 3,870]; In re Gregg 
[Id. 5,796.] 



Case 'No. S,16S. 

In re COOK. 

[2 Story, 376;^ 5 Law Rep. 443.]- 

Circuit Court D. Massachusetts. Oct Term, 
1842. 

Bankruptotl— Lies of Attachment. 

1. The doctrine in the case of Es parte Foster 
[Case No. 4,960] re-stated and affirmed. 

2. A judgment upon property, attached on the 
writ, in Massachusetts, is a lien within the 
proviso of the second section of the bankrupt 
act of 1841 [5 Stat 442], and is saved thereby, 
and is wholly unaffected by the proceedings in 
bankruptcy, when it has been regularly ob- 
tained, before any petition, or decree, or dis- 
charge in bankruptcy. 

[Cited in Fiske v. Hunt Case No. 4,831; Re 
Bellows, Id. 1,278; Re Reed, Id. 11,640; 
Hudson V. Adams, Id. 6,832,] 

3. Where property was attached upon mesne 
process, and after judgment was obtained, the 
defendant filed his petition to be decreed a bank- 
rupt, it was held, that the right of the attach- 
ing creditor had attached absolutely to the prop- 
erty, and by the law of Massachusetts, remained 
a fixed and permanent lien, for thirty days after 
the judgment, by means of which, the creditor, 
at his election, might obtain a preference of sat- 
isfaction out of the property attached over all 
other creditors. 

[Cited in Hudson v. Adams, Case No. 6,832.] 

This case was adjom'ned in the circuit court 
upon the following statement of facts: The 
president, directors, and company of the 
Gharlestown Bank, a corporation, created by 
a law of the commonwealth of Massachu- 
setts, and having its place of business in 
Charlestown, in the said commonwealth, 
heretofore sued out three several writs of 
attachment against the said Enoch Cook, 
upon which personal property was attached, 
and which was returnable to the court of 
common pleas for the county of Middlesex, 
and commonwealth aforesaid, at the Septem- 
ber term thereof, A. D. 1842, The actions 
were entered, and judgment was recovered 
against the said Cook by default, on the 
twelfth day of September aforesaid. On the 
thirteenth day of the said September, the 
said Cook filed his petition, in common form, 

* [Reported by "William TV. Story, Esq.] 
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for relief nnder the bankrupt act and in 
the schedule, annexed to his petition, was 
enimierated the property heretofore attached 
by the said corporation. Order of notice upon 
the said petition was issued returnable on 
the first Tuesday of November. Executions 
duly issued upon the said judgments recovered 
by the said corporation against the said Cook, 
and they wei*e duly levied upon the property 
attached on the sixth day of October, A. D. 
1842. A portion of the said property was 
advertised for sale on the twelfth day of 
the said October, and another portion for a 
subsequent day. The said Cook, on the elev- 
enth day of the said October, presented a 
petition to the honorable, the district judge 
of the United States, for the district of 
Massachusetts, for an injunction against the 
sale of the said property and the satisfaction 
of the said judgments out of the same, on 
which order of notice to show cause issued, 
returnable on the twelfth day of the said 
October. The question was briefly spoken to 
before the district judge, but was not decided 
by him, and, at his suggestion, the parties 
entered into an agreement, by which, the 
property and the proceeds of the property 
were to be retained in the hands of oflacers, 
by whom it had been attached, subject to 
the decision of the circuit court Under these 
circumstances, the question is now presented 
to the consideration of the circuit court, 
whether the said injunction shall be dis- 
solved. The said Enoch Cook has been de- 
clared a bankrupt, according to his said peti- 
tion. Upon this statement, the question 
whether the injunction there referred to 
shall be dissolved, was adjoiurned by the dis- 
trict court into this comrt. 

The case was shortly spoken to by B. R. 
Curtis, for the respondents, and by George 
S. Hillard, for the petitioner. 

The following cases were cited: Martin v. 
Martin, 1 Yes. Sr. 211, 213; Drewry v. 
Thacker, 3 Swanst. 529; Lee v. Park, 1 Keen, 
714; Ex parte Poster [Case No. 4,9C0]; 
Drew. Inj. Ill; Clarke v. Earl of Ormonde, 
Jac 108, 124. 

STORY, Circuit Justice. . It has been a 
matter of surprise to me, to see how greatly 
the ease of Ex parte Poster [Case No. 4,960], 
has been misunderstood and misinterpreted. 
A great deal of the preliminary reasoning 
in that case was employed in the discussion, 
of points raised by the elaborate arguments 
of counsel, which seemed necessary to clear 
the way for the decision of the point, actu- 
ally presented to the court by the adjourned 
question. That decision was, that an attach- 
ment commenced under the Massachusetts 
laws by a creditor against his debtor in a 
suit for his debt, and which suit had not as 
yet arrived at the stage, in which the plead- 
ings (dosed, or are even put in, is not such 
an absolute lien as is entitled to protection 
and priorily under the act of congress, but 
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is a contingent lien dependent upon the cred- 
itor's obtaining a judgment in the suit. That 
if the debtor proceeding in bankruptcy should 
be decreed a bankrupt, and should receive 
a discharge under the act, that discharge 
could be pleaded as a good bar to the suit 
in the nature of a plea puis darrien contimi- 
ance; and that consequently under such cir- 
cumstances, the district court, acting in bank- 
ruptcy, ought not to permit the creditor, 
pending the proceedings in bankruptcy, and 
before it was possible for the debtor to ob- 
tain a discharge in a race of diligence, to 
obtain a judgment, which should give him 
a priority of satisfaction over the general 
creditors, out of the property attached in his 
suit. Consequently, the creditor ought to be 
enjoined against further proceedings in his 
suit, except so far as the district court should 
allow, until it should be ascertained, whether 
the debtor obtained his discharge or not. 
If he did not obtain his discharge, then the 
creditor might be at liberty to "proceed and 
get judgment, and thus to perfect his lien 
under his attachment, by following it up 
by a seizure of the property in execution, 
which might, under such circumstance, (for 
the court gave no opinion on the point,) 
give him an unconditional priority of satis- 
faction out of the same. So that the effect 
of the injunction was not, to annul the at- 
taclimeut, but only to suspend proceedings in 
the suit, until it could be ascertained, 
whether the bankrupt had a good bar, or 
defence upon the merits, to the suit, or the 
creditor had an absolute right to judgment 
tlierein. No question arose, in that case, as 
to what would be the effect, if the creditor 
had proceeded to judgment in his suit, before 
the petition in bankruptcy was filed by the 
party, praying to be declared a bankrupt 
(which is the very point now presented for 
consideration), and, therefore, the effect of a 
judgment was only incidentally discussed; 
and yet, as far as it was discussed, the court 
pointed out the obvious distinction between 
the case of a supposed lien by an attach- 
ment of property before judgment, and the 
case of such a lien by attachment after judg- 
ment. In the former case, the lien was con- 
tingent and conditional, waiting upon the 
judgment; in the latter, it was absolute and 
binding at the election of the creditor as a 
means of satisfying the judgment. Then 
came the case of Parker v. Muggridge [Case 
No. 10,743], where the very distinction was 
taken, and strongly insisted upon by the 
court. That case having been founded upon 
contracts between the parties, as to the at- 
tachment and management of the suit, and 
the judgment having been in pursuance of 
those contracts, did not directly involve the 
present question, as the court decided it upon, 
the mere footing of those contracts. The 
present case is, therefore, distinguishable, 
it being a mere proceeding by attachment by 
the creditor against the debtor, in invitum. 



without the interposition of any such con- 
tracts. 

I have no doubt whatsoever, that no In- 
junction ought to be awarded by the district 
court, in the case now before the court, upon 
the facts stated. The proceedings in bank- 
ruptcy after the judgment can have no effect 
whatsoever upon, that judgment or upon the 
properly attached in the suit The credit- 
ors, by their judgment, have made their 
right (call it if you please, their lien) perfect 
under the attachment It is no longer a con- 
ditional, or contingent right, but it has at- 
tached absolutely to the property, and by 
the laws of Massachusetts, it remains a 
fixed and positive lien for thirty days after 
the judgment, by means of which, the cred- 
itor, at his election, may obtain a preference 
of satisfaction out of the property attached, 
over all other creditors. The court has no 
authority to deprive him of that election, 
nor, by an injunction, to obstruct or stop 
his proceedings on his execution. If the 
bankrupt should obtain his discharge. It 
would be no bar or defence to the due ex- 
ecution and satisfaction of that judgment 
in the regular course of proceedings thereon; 
for the debtor, after the judgment, has no 
day in coifft to plead any bar or defence. 
In short, after judgment, the case is precise- 
ly the same, in legal intendment, under the 
laws of Massachusetts, as the lien of a judg- 
ment at the common law on the real estate 
of the debtor. I never have doubted, that 
the lien of a judgment at the common law 
upon real estate, since the statute of West- 
mhister (13 Edw. I. Stat 1, c. 18), which 
has been adopted in many states in the 
Union, is within the proviso of the second 
section of the bankrupt act of 1841, and 
saved thereby, and is wholly unaffected by 
the proceedings in bankruptcy, when it has 
been obtained in the regular course, before 
any petition or decree or discharge in bank- 
ruptcy. 

My attention has been drawn to several 
cases in the courts of equity in England, 
bearing upon the n^erits of the present case. 
If those cases are adverse to the doctrine, 
which I have already stated, it is not, that 
they stand upon any wrong principle; but 
that they were decided upon general reason- 
ing and equitable considerations, applicable 
to eases of administrations in England; 
whereas the present question must be decid- 
ed upon the true meaning of the proviso in 
our own statute of bankruptcy, which must 
of course control and govern all such gen- 
eral reasoning and equitable considerations. 
But upon a careful examination of the au- 
thorities, there does not appear to me any 
ground to doubts that the present doctrine in 
England is coincident with that, which this 
court maintains. The case of Martin v. 
Martin, 1 Ves. Sr. 211, 213, was one, where 
a creditor's bill was filed, and after the de- 
cree to account, the particular creditor was 
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restrained from proceeding at law, and very 
properly restrained; for the decree was 
equivalent to a judgment for all the cred- 
itors, and yet could not he pleaded at law 
to the suit of the creditor, for courts of law 
do not take cognizance of decrees in equity. 
But Lord Hardwicke there said, that a de- 
cree in equity is equal to a judgment at law, 
and then a prefei-ence will be given in pri- 
ority of time only, as in judgments in the 
courts of law. This plainly admits, that if 
the judgment is before the decree, it over- 
rides the decree. And, indeed, so his lord- 
ship expressly admitted, saying, that if the 
creditor suing at law, obtains judgment 
first, he must be first satisfied, as he will 
then gain a preference in course of admin- 
istration, both in law and equity. See the 
general doctrine stated in Morrice v. The 
Bank of England, Cas, t Talb. 217, 3 
Swanst 573. Drewry v. Thacker, 3 Swanst 
529, does not interfere with this doctrine. 
There, the creditor, before the decree for an 
administration of the assets, had obtained a 
judgment at law against the administrator 
de bonis intestatoris, et si non, de bonis pro? 
priis; and the question was, whether the 
court would, by injunction, stop the creditor 
from proceeding to execute his judgment in 
both respects, de bonis intestatoris, and de 
bonis propriis. The vice chancellor (Sir 
John Leach), granted the- injunction; blit 
Lord Eldon refused upon appeal to confirm 
It But the point was not absolutely decid- 
ed. There is a dictum of Lord Eldon in 
Clarke v. Earl of Ormonde, Jae. lOS, 124, 
where he said; "Even if a creditor has got 
a judgment before the decree^ though he 
may come in and prove as such, he must not 
take out execution." Possibly this may be 
true sub modo in some cases, and under 
some cireums'tances; but as Lord Langdale 
justly observed in Lee v. Parke, 1 Keen, 724, 
this is not the ordinai'y rule. And in the 
case before him, turning upon very special 
circumstances, he decreed an injunction. In 
Price V. Evans, 4 Sim. 514, the judgment 
was before the decree; and in Kent v. Pick- 
ering, 5 Sim. 569, although it does not ap- 
pear, whether the judgment or decree was 
first, the court granted an injunction only to 
restrain the creditor from proceeding, at law 
against the assets; but not from proceeding 
against the executor de bonis propriis. 1 
should rather gather from the report^ that 
the decree was first; and so it seems to have 
been understood by the learned author on 
injunctions. See Drew. Inj. pt 1, pp. 115, 
122, c. 4. 

Upon the whole, my opinion Is, that the in- 
junction granted in this case ought to be dis- 
solved, and I shall direct a certificate accord- 
ingly, to the district court 
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COOK V. BE ALT,. 

[2 Cranch,' O. C. 264.] * 

Circuit Court, District of Columbia. Oct 
Term, 1821. 

Beinstatemest of CTause, 

The court Vill, on affidavit, reinstate a cause 
non pressed on a rule for security for costs 
laid on the plaintiff, who had no attorney in 
court, his attorney having died, and no rule 
served on the plaintiff to employ new counsel 

The plaintifE's attorney died. The def end- 
ant:laid a rule on the plaintiff to give secu- 
rity for costs, and non pressed him upon 
that rule, without having served a rule on 
the plaintiff to employ new counsel. 

TEB COURT, upon affidavit reinstated 
the cause. 
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Case I!Tb. 3,164; 

COOK V. CONWAT. 

[2 Cranch, C. C. 99.]* 

Circuit Court, District of Columbia.. April 
Term, 1814; 

Assignment of Bspectanot. 

An assignment of "all the assignor's estate, 
and effects in possession, or which may accrue 
or become due and owing to him," will not 
transfer a mere possibility of a legacy. 

Daniel Muse assigned his wife's legacy, 
after the death of R. Conway, the testator, 
to Cook; but before the testator's death he 
had assigned to R. Edwards and S. Down- 
ing; "all his estate and efiEects in possession, 
or which may accrue or, become due and 
owing to him." 

THE COURT (PITZHUGH, Circuit Tudge, 
absent) was of opinion that Cook was enti- 
tled to the legacy. 
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COOK (BANK OE COLUMBIA r.). See Case 
No. 864. 
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COOK et al. v. ERNEST et al; 

\p Fish. Pat Cas. 396; » 1 Woods, 195; 2 

O. G. 89.] 

Circuit Court D. Louisiana. March, 1872. 

Patents— "Ties tor Cotton Bales" — Utility— 
Pkesumption — Extension — Decision of Com- 
missioner— Anticipation — Infringement— In- 
junction. 

1. It is competent for a party to sue for an 
infringement of any one of the separate and 
distinct inventions that may be covered by his 
patent. 

* [Reported by Hohl, William Cranch, Chief 
Judge.] 

= [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 
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2. The fact that other devices, superior to 
that covered by complainants' patent, taken as 
a whole, have been invented, and have driven 
the latter ont of use, does not prove or tend 
to prove that such invention lacks utility, as the 
law uses that word. 

3. The presumption, created by the issue of 
letters patent, that the patentee was the first 
and original inventor, is greatly strengthened 
by the extension of the patent, especially when 
the extension is resisted on the ground of want 
of novelty, 

4. While the decision of the commissioner of 
patents is not entitled, upon this question to 
the force of res adjudicata, yet it is a deter- 
mination entitled to the highest respect of the 
courts, and should not be reversed except up- 
on the most satisfactory proof. 

[Cited in Odell v. Stout, 22 Fed. 161.] 

5. The open slot in the metallic cotton-bale 
tie patented to Frederic Cook, March 2, 1S58, 
was not anticipated by an elongated open ring, 
such as is used for fastening parts of chains 
together. No use to which the latter could nat- 
urally be applied would suggest the open slot 
in a rectangular flat buckle for the introduction 
of a flat band sidewise. Said invention was not 
anticipated by the English patent to George 
Hall, Ko. 25t>l, A. D. 1801. 

6. The buckle described in the English provi- 
sional specification of Pilliner, A. D. 185G. was 
not described in such terms that the public 
could construct and put it to the use designed 
by Cook without further invention. 

7. The fact that defendant has taken out pat- 
ents for other improvements relating to the 
same subject is no reason why he should not 
be enjoined from infringing upon the improve- 
ment covered by complainants' patent. 

8. The writ of injunction issues on the prin- 
ciple of a clear and certain right to the enjoy- 
ment of the subject in question, and an in- 
jurious interruption of that right, which, on 
just and equitable grounds, ought to be prevent- 
ed. 

9. Where complainants produced their pat- 
ent; proved an uninterrupted use of the inven- 
tion, without infringement, for eleven years; 
had established their patent by an action at 
law, in which every defense known to the law 
might have been set up; and had obtained an 
extension of the patent in the face of vigilant 
and interested opposition, a preliminary in- 
junction was granted. 

10. Property in a patent is just as much under 
the protection of the law as property in land. 
When the owner has made good his claim to 
his patent, and shown an infringement of it, it 
is the duty of the courts to give him the same 
relief meted out to suitors in other cases. 

In equity. Motion for provisional injunc- 
tion. Suit brought [by Frederic Cook and 
James J. McComl)], upon letters patent [No. 
19,490], for "improvement in metallic ties 
for cotton-bales," granted Frederic Cook, 
March 2, 1858. and extended for seven 
years from March 2, 1872, an equitable inter- 
est in which was conveyed to James Jennings 
McComb. There were six suits; One 
against Frederic B. Ernest and Frederic Er- 
nest, agents for the sale of the "Gooch" tie; 
one against John S. Wallis, manufacturer of 
the "Wallis" tie; one against William Cham- 
bers, manufacturer of the "Alligator" tie; 
one against George Norton, M. O. H. Norton, 
and ArthiuT L. Stuart, agents for the sale of 
the "Dimn" tie; one against Andrew Stew- 
art, William Stewart, Hugh Stewart, and A. 



D. Gwynne, agents for the sale of the 
"Beard" tie; and one against George Brodie, 
manufacturer of the "Brodie" tie, and de- 
fendant in the suit of McComb v. Brodie 
[Case No. 8,708]. The nature of the inven- 
tion and the claims, together with engrav- 
ings of the Cook and Brodie ties, will be 
found in the report of the latter case. 

The accompanying engi'avings will illus- 
trate the various ties sold by the defendants. 










Wallis. 





O 



In the "Alligator," "Wallis," and "Dunn" 
ties, one end of the band was passed through 
the closed slot, and turned, imder, while the 
other end was fii-st bent and then passed 
through the slit into the open siot In the 
"Gooch" tie, the end which formed the fas- 
tening was bent and passed through the open- 
ing, I), into the slot, C, around the bai", A, 
and back and over the outer bar. In the 
"Beard" tie, both ends were bent and passed 
through the opening into the slot. 

The accompanying engrav- 
ing represents No. 16 of the 
drawings of Hall's English 
buckle, patented in 1801; and 
which, it was insisted by the 
defendants, anticipated the in- 
vention set forth in the third claim of the 
Cook patent. 

Randolph, Singleton & Browne, * J. A. 
Campbell, and S. S. Fisher, for complainants. 

Clark & Bayne and Lea, Finney & Miller, 
for defendants. 

WOODS, Chrcuit Judge, The bill states, 
in substance, that complainant. Cook, prior 
to March 2, 1858, was the original and first 
inventor of a certain new and useful im- 
provement in metallic ties for cotton-bales, 
and which had not been known or used be- 
fore his invention, nor been in public use 
before his application for a patent therefor. 
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That on the day and year aforesaid, letters 
patent were issued to him for said inven- 
tion by the proper department of the gov- 
ernment of the United States, granting to 
him and his assigns, etc., the exclusive 
right of making, using, and vending to oth- 
ers his said invention. That on January 22, 
1872, before the expiration of the original 
term of said letters patent, the said Cooli 
contracted and agreed, in writing, to cop- 
vey to his co-complainant, McComb, for a 
valuable consideration, all his right and ti- 
tle in said letters patent for the extended 
term thereof, if the same should be ex- 
tended by the commissioner of patents, 
which agreement was duly recorded in the 
patent office. That on January 31, 1872, said 
Cook filed in the patent office a disclaimer 
to so much of said invention set forth in the 
letters patent as were embraced in the first 
claim of invention therein, which disclaimer 
was recorded according to law. That on 
February 17, 1872, the commissioner of pat- 
ents renewed and extended said lettei-s pat- 
ent for the term of seven years from and 
after the expiration of the original term of 
fourteen years— to wit; from March 2, 1872. 

That during the original term of said pat- 
ent a suit was brought, on the law side of 
this court, by Mary Frances McComb and 
James Jennings McComb, the then owners 
of said patent, against one George Brodie, 
for an infringement thetreof, which was tried 
before a jury at the November term, 1871, 
of this court— to wit, in March, 1872; that 
much testimony was introduced on both 
sides of said cause; the defendant denied 
the patentability of said invention described 
in the third claim, and the scope thereof, 
and denied infringement, and set up a claim 
in reconvention against the plaintiffs for the 
infringement of a patent issued to him on 
March 22, 1859, for an improved metallic 
band for baling cotton, and claimed that the 
buckle which he had made and sold was cov- 
ered by his own letters patent; that the ju- 
ry found, the issues joined for the plaintiffs, 
and rejected the claim in reconvention of 
the defendant That since the date of said 
extension the legal title to said letters pat- 
ent has been vested in Cook, subject to the 
equitable rights of McComb, under the con- 
tract aforesaid; that the improvement spe- 
cified in the third claim is of great value; 
that said claim has been applied by com- 
plainants to use, and introduced into the 
market, to the great advantage of the public. 

That defendants, without consent of com- 
plainants, and in violation of their rights in 
said letters patent, have made, used, and 
vended to others to be used, and are now 
making, using, and vending to others, and 
are preparing to continue to do so, metallic 
ties for baling cotton, containing lie inven- 
tion set forth in said letters patent and 
claimed in the third claim of invention— that 
is to say, the slot described in the specifica- 
tion of said "letters patent, cut through one 



bar of the clasp, which enables the end of 
the tie or hoop to be slipped sidewise under- 
neath the bar in the clasp, so as to effect the 
fastening with greater rapidity than by 
passing the end of the tie through endwise, 
and that defendants have a large quantity 
of said ties, so constructed, in their posses- 
sion, which they are preparing to sell, with- 
out consent of complainants, and in viola- 
tion of their rights. That defendants have 
been requested to desist from making and 
vending said ties, and have been notified of 
complainants' exclusive rights as aforesaid; 
but, disregarding complainants' rights, have 
combined with others to make, use, and 
vend said ties. The bill prays for an ac- 
count of profits and damages, and for in- 
junctions, both provisional and perpetual, 
against defendants. 

The case is now submitted to the court on 
the motion of complainants for a provisional 
injunction, after reasonable notice to defend- 
ants, who appear by counsel, and resist the 
motion. To sustain their motion, the complain- 
ants introduce the letters patent to Cook; the 
extension by the commissioner of patents; the 
contract of Cook with McComb, assigning to 
him the right of Cook in the extension; a 
certified copy of the examiner's report on the 
application of the extension of the Cook pat- 
ent, and of the reasons of opposition to the 
extension filed by William Chambers; the 
testimony on said application; the affidavits 
of M, B. Muncy, Frederic Cook, F. B. Par- 
kinson, James J. McComb, and 'WiUiam 
Clough; and the record in the case of Mc- 
Comb V. Brodie [Case No. 8,708], on the law 
side of this court From this evidence, it 
appears that McComb has the equitable title 
and Cook the legal title to the extension of 
the letters patent originally issued to Cook. 

The schedule accompanying Cook's origi- 
nal patent discloses that the patent was in- 
tended to cover three sepai*ate and distinct 
inventions: (1) A friction buckle or clasp, 
represented by figmres 1, 2, and 3, showing 
the different views of it, for attaching the 
ends of iron ties or hoops for fastening 
cotton-bales and other packages. (2) The 
manner of looping the ends of the iron ties 
or hoops into a buckle, by the form of which 
they are prevented from slipping, by fric- 
tion, when the strain of the expansion of the 
bale comes on the ties. (3) The slot cut 
through one bar of the clasp or buckle, as 
shown in the diagram, which enables the 
end of the tie or hoop to be slipped side- 
wise underneath the bar in the clasp or 
buckle, so as to effect the fastening with 
greater rapidity than by passing the end of 
the tie through endwise. 

As already said, the bill complains of the 
infringement of the third claim only. The 
device covered by this daim is so clearly 
stated as to need no explanation. The affi- 
davit of Cook shows that in 1857 he com- 
menced the manufacture of ties according 
to his invention, which was patented to him 
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in.' aiarcli, 1SI58, and that up to 1861, when he 
sold his patent to one A» G. Sturdevant, he 
had made- and sold a nirmher sufficient to 
bale twenty thousand bales of cotton; and 
he exhibits with his affidavit one of the- ties. 
made, according to his lUTention, in 1857. 
The affidavit of HeComb shoAvs that, since 
1S56, he has' been engaged in the enterprise 
of introducing metallic ties for baling cotton; 
that in 1S59 his attention was called to a de- 
vice said to be the invention of one Taylor, 
which was simply^ a square buckle with an 
open- side, through' which the loop-end of 
lie band could be- passed edgewise; but, on 
inquiry at the patent office, he learned that 
the open buckle was the invention of Cook, 
who had taken out a patent for it March 2, 
1858; that he afterward invented a modifi- 
cation of the form of the mortise in the 
buckle, now generally known as the "arrow 
tie," and in 1861, through an intermediate 
assignment; his wife, Mary Frances- Mc- 
Comb, became the owner of the dfevice- pat- 
ented by Cook; and, by uniting' his own with 
Cook's invention, produced what is known 
as the "arrow tie:" 

That in 1861 he went to England and made 
arrangements for shipping large quantities 
- of bauds and lies as soon, as the blockade, 
then existing, was raised, which did not oc- 
cur until I860, when he at once commenced 
shipping- his ties "to each of the southern 
ports; and has contanued to do so until the 
present time, and' is prepared to supply 
fully the demand for iron ties in this* court- 
try. That the first open infringements of 
the open-slot tie were in 1869, and they 
have increased, so that in 1S70 one-third 
of the ties in competition with -Uie arrow 
tie were open-sided, and in 1871 the entire im- 
portation was open-sided. That he has fre- 
quently and constantly notified infringers 
that they would be prosecuted, and has only 
refrained from so- doing by the fear of imr 
pairing his credit in England, where litiga- 
tion in reference to~ patent rights is much 
dreaded. Nevertheless; he did bring the suit 
of McComb r. Brodie [supra], which resulted 
as stated in the biU of complaint 

The affidavit of Muncy shows that the de- 
fendants are selling, in the city of New Or- 
leans, ties with a buckle containing an open 
slot, one of which bucklies is attached to tbe 
affidavit; and the affidavit of William 
Olough, an expert, is to the effect that the 
buckle sold by defendants employs the de- 
vice described by Cook in the third claim of 
his letters patent. The documents filed, 
showing the extension of Cook's letters pat- 
ent, show that, in applying for said exten- 
sion, he disclaimed the first claim of inven- 
tion in his original patent; and took out his 
extension for only his second and third 
claims. The certified records from the pat- 
ent office also show that the extension of 
Cook's patent was opposed, among other 
grounds, because other parties, and not Cook; 
were the first to invent devices that rendered 



the use of. iron bands practicable for baling 
cotton, and because Cook was not the- first 
to use the slotted link for fastening metallic 
bands around cotton-bales. 

The report of the examiner, in the applicar 
tion. of Cook for an extension, states that, 
among the numerous American inventions 
of that class, none is found previous to that 
date (the date of Coolc's patent) with an ele- 
ment of construction answering to his open 
slot Attention was, however, called by him 
to the English patent No. 2,561, A. D. 1801, 
granted to George Hall, for elastic fastenings 
for shoes, and also bands, garters, and or- 
naments for the knees, etc., showing buckles 
provided with open slots in* numerous modi- 
fications of form and construction. On con- 
sidei-ation of this report, the commissioner 
of patents, as shown in the proof, extended 
the patent of Cook: for the -term, of seven 
years, as alleged in the bilL 

This is the case as presented by the com- 
plainants, and it appears to me that it es- 
tablishes the right of the complainants to 
the writ of injxmction, imless the case is 
overthrown by the showing made by defend- 
ants. To resist the motion for injunction, 
defendants have offered a large number of 
affidavits; Many of these affidavits are to 
the effect that affiants have for a long time 
been engaged in the sale of metallic cotton- 
ties, and have never &old or seen in use a tie 
constructed according to the original patent 
of Cook. The affidavit of Jolm S. Walbs, 
a-mong other things, states that long before 
Cook's invention the use of open buckles, 
for the fastening- of belts, bands, and chains, 
was common and public; and he illustrates 
his affidavit by attaching thereto what is 
popularly known as an open link, commonly 
used in trace-chains. Samuel H. Boyd testi- 
fies to the same effect; and Francis B. Fass- 
man testifies that in AprU, 1871, he saw the 
open link, like the one described by Wallis, 
actually used to fasten the bands around a 
bale of cotton. Caleb S. Htmt also testifies 
that he is familiar with the use of linJis 
or buckles having- slots for introducing rap- 
idly an end-loop into the mortise, and has 
known of such use for forty years. The 
English patent to George HaU, referred 
to in the report of the examiner on the ap- 
plication of Cook for an extension, is also 
introduced to show want of novelty in 
Cook's invention. Numerous affidavits are 
introduced showing models and drawings 
of Frederick James PiUiner's provisional 
specification. No. 1,584 of English patents of 
1856, showing a device which is claimed to 
be substautially the device of Cook's third 
claim. This device of Pilliner was intended 
for fastening military belts. 

From this statement of the contents of the 
affidavits presented by defendants, it will be 
seen that Cook's invention is attacked on 
two grounds: want of utility and want of 
novelty. It is obvious to notice that all tbe 
affidavits intended to show want of utility 
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referred to the three daiins .of invention, cov- 
>fired by Cook's patent, taken together. The 
f affiants say that they have never seen the 
tie, as described in these three daims, tised. 
Bnt, as ahready stated, Cool^'s patent covers 
three separate and distinct inventions. It is 
competent for the complainants to sue for 
an infringement of any one of them, and ia 
this case they complain only of the infringe- 
ment of the -third claim under the patent. 

These affidavits do not show or propose to 
show that this .daim is jQot a nseful contriv' 
ance. The testimony deaxly shows that the 
open slot for passing the end of the iron lie 
through the bar of the buckle sidewlse is 
used on nearly all the ties Jiow :sold, which 
is conclusive proof of , the utility of thati)art 
ot Cook's claim. But, taking the three de- 
vices of Cook's patent as one combined con- 
trivance, there can be no doubt of its utility. 
The testimony shows that ties made accord- 
ing to all three claims of his letters .patent, 
sufficient to bale twenty thousand .bales of 
cotton, were made and sold by Cook. 

All the law xequires as to utility is tliat the 
invention shall not be frivolous ox- dangerous. 
It does not require any degree of utility. It 
does not exact that the subject of the -patent 
shall be better than anything invented before 
or that shall come after. If the Jnveaition is 
useful at all, that suffices. JHoffherns v. 
Brandt [Case No. 6,575]. To -warrant a pat- 
ent, the invention must be useful— that is, 
capable of some beneficial use, .in contra- 
distlQction to what is pernicious, frivolous, or 
worthless. "Useful," in the patent law, is 
in contradiction to mischievous; -the inven- 
tion should be of some benefit. Cox v. 
Griggs [Id. 3,302], The degree of utility is 
not pertinent to the question of the validity 
of a patent TUgliman v. Werk [Id. 14,046]. 

The word "useful," in section 6 of the sect 
of 1836 [5 Stat 119], and in section 1 of 
the act of 1793 [1 Stat 318], does not pre- 
scribe general utility as the test of the suffi- 
ciency of an invention to support a patent 
It is used merely in contradistinction to 
what is frivolous or mischievous to the pub- 
lic; it is sufficient if the invention have any 
utility. Wintermute v. Eedington [Case No. 
17,896]. If the defendant has used the pat- 
ented improvement or something substan- 
tially like it, he is estopped from denying its 
utility. Vance v. Campbell [Id. 16,837]. 

Tested by these rules, the defense of want 
of utility is clearly untenable. The entire iu- 
vention covered by Cook's patent was in- 
tended for a useful pm-pose. It can be and 
has been used for that purpose. It is not 
frivolous or mischievous. The fact -that oth- 
er devices superior to Cook's original device, 
taken as a whole, have been invented and 
have driven it out of use, does not prove, nor 
tend to prove, that his invention laclis utility, 
as the law uses that word. 

The next defensei presented by the affi- 
davits is the want of novelty. This is con- 
fined to the third claim of invention— namely, 
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the open slot fpr passing the end of the iron 
tie sidewise under the bar of the buckle. The 
issue of letters patent is prima-facie evidence 
that the patentee was the first and original 
inventor. This prima-facie case is greatly 
strengthened by the extension of the letters 
patent, especially when, as shown in this 
case, the extension is resisted on the grotmd 
of want of novelty. While the decision of the 
commissioner of patents is not entitled -upon 
this question to the force of res adjudicata, 
yet it is a determination entitled to the high- 
eat respect of the courts, and should not be 
reversed except upon the most satisfactory 
proof. The original presumptions of novelty 
and utility ai'ising from the grant of a patent 
are strengthened by its extension. Whitney 
V. Mowry [Id. 17,592]. Upon an application 
for an extension of a patent, the law re- 
quires a very rigid scrutiny into the original 
claim of the patentee, as to the novelty and 
utility of the invention; and the extension 
strengthens the novelty and utility .of the 
patent Swift v. Whisen [Id. 13,700]. 

To overthrow the case made by complain- 
ants, as to the novelty of the invention de- 
scribed in Cook^s third claim, we have, ficst, 
the affidavits of Wallis, Hunt and Fassman, 
showing the long anterior use of open links, 
like those attached to their affidavits, for .con- 
necting chains and bands. Upon -the issue 
of novelty, testimony win not be received to 
show what might have been done with pre- 
vious machines. .Howe v. Underwood [Case 
No. 6,775], It is not enough to defeat the 
Jiovelty of an invention, that prior contrivan- 
.Tces are produced, -whidi 'might, with a little 
change, Jaave been made into the patented 
contrivance, though not so intended by the 
maker. Livingston v. Jones [Id. S.-^SJ. 
When a nseful machine is ^sought to be in- 
walLdated by an old one, made years ago, 
the 'testimony should be examined with* care 
and caution to ; ascertain whether the prior 
machine was actually and substantially the 
same. Hayden v. Suffolk Manuf 'g Co. [Id. 
6,201], 

Changes in the construction and operation 
of an old machine, so as to adapt it to a new 
and valuable use, which the old machine Jiad 
not are patentable, and may consist -either 
in a material modification of old devices, 
or in a new and useful combination of the 
several parts of the old machine. Seymour 
V. Osborne, 11 Wall. [78 U. S.] 516. The link 
presented by the affidavits of Wallis and oth- 
^ers is an elongated open ring. It is similar 
to a device long used for attaching the clevis 
of a plow to the double-tree, and it is ex- 
actly like the open links used by farmers 
for lengthening trace or other chains, by 
fastening two parts of chains together. . The 
pretense that the prior use of this open liiik 
shows want of novelty, in Cook's third claim, 
is utterly untenable. It is a device designed 
to accomplish no such purpose as Cook's de- 
vice, and is not adapted to that end. As 
used for uniting chains, -a closed link is in- 



■COOK (Case No. 3,155) 



[6 Fed. Cas. page 390] 



■serted in the slot of the open link. It was not 
designed to be used for the insertion of a 
hook or loop; for that could he done in a 
closed as well as open link, and wiUi more 
tacility in the former hy putting the end 
■of the hook or loop into the link than by 
passing it sidewise through the opening. 
It can, with more plausibility, be claimed 
that all closed buckles for fastening the ends 
of the metallic cotton-ties lack novelty, be- 
cause iron links have been in use ever since 
the invention of chains. The fact that the 
link shown by Wallis' affidavit is in the form 
of a ring, shows that it was not designed 
for the inti'oduction of flat bands, like cot- 
ton-ties, and no use to which it could natu- 
rally be applied would suggest the open slot 
in a rectangular flat buckle for the introduc- 
tion of a flat band sidewise. 

The next item of evidence to establish the 
want of novelty is the English patent to 
George Hall for elastic fastenings for shoes, 
bands, garters, etc.. No. 2,561, A. D. ISOl. 
This patent was used before the commission- 
er of patents to show want of novelty in 
Cook's third claim, in order to defeat the 
■extension of his patent; but the efEort Avas 
not successful. An examination of a model 
•of HaU's buckle shows that it was not in- 
tended as a fastening for metallic ties or 
Itands, and that it is so constructed that a 
metallic band can not be inti'oduced sidc- 
-svise through the open slot into the buckle, 
-the stationary tongues in the buclde pre- 
■venting the passage of any metallic bai* or 
T>and. This, therefore, can not be claimed 
as an invention embodying the same princi- 
ple as Cook's. The provisional specification 
•of Frederick James Pilliner, No. 1,584 of 
English patents of 1856, shows a buckle 
which, as represented in the drawings of the 
■experts who have attempted to give form 
to the device described in the specification, 
.approaches much nearer the invention of 
Cook than the open link described by Wallis, 
■or the device patented by Hall. It is a con- 
trivance for fastening military waist-belts. 
It is not shown that any patent was issued 
for that device, and the proof does not show 
that it was described in any printed publi- 
•cation prior to Cook's invention, which the 
■evidence shows was as eai'ly as 1857. But I 
^m by no means satisfied that the device of 
Pilliner is identical with that of Cook. The 
provisional specification does not describe 
the device covered by Cook's third claim of 
invention. Remotely suggestive of it, it may 
be; but the illustrations given by experts 
do not agree, nor is the buckle described in 
such terms that the public could construct 
and put it to the use designed by Cook with- 
out further invention. Opinion of McKen- 
nan, J., in McMillin v. Barclay [Case No. 8,- 
S02]. 

We are, therefore, brought to the conclu- 
sion that defendants have not only failed to 
show the want either of utility or novelty 
in the Cook invention, but that they have 



not overcome the case made by the com- 
plainants as to the validity of the "patent. 
The question of infringement of the third 
claim of the Cook patent, by a device the 
same in principle as that of defendants, has 
been recently tried by a jiiry on the law side 
of this court, resulting in a verdict for the 
plaintiffs. An inspection of the tie of de- 
fendants shows that it is substantially iden- 
tical with the device of Cook, embodying the 
principle of his invention. 

The defendants claim that to entitle com- 
plainants to an injimction they should have 
an imdisturbed possession, and that an in- 
junction will not be granted if it disturbs 
the existing condition of things. If by un- 
disturbed possession it is meant that the pat- 
ent has never been infringed, then an in- 
jimction could never be granted in any case; 
for, when there is no infringement, there is 
no necessity for, no propriety in the allow- 
ance of an injunction. The claim of Cook 
under his patent has never been attacked ^ 
in the courts. He and those claiming un-' 
der him have had imdisputed possession of 
their property in their patent. They have 
continually asserted then* rights under it, 
and have warned and threatened infringers. 
Notwithstanding their warning and threats, 
the latter have, as the evidence shows, con- 
tinued to invade the rights of the patentee 
and his assignees. It is now claimed that 
an injunction should not issue, because it 
would disturb the existing order of things— 
that is, it would put a stop to infringements, 
and give a protection to the property of 
complainants, which the defendants will not 
■voluntarily accord. In other words, the 
claim is, that because the defendants have 
been invading the rights of claimants for 
one, two, or three years, they should not be 
enjoined, lest the existing order of things 
should be disturbed. 

The very purpose of the bill of complaint 
is to disturb the existing order and to Induce 
a new order, by which the complainants may 
be protected in their property and rights. If 
the existing order of things is a good reason 
for refusing a preliminary injunction, it 
would be a still stronger reason for refus- 
ing a perpetual injtmction on the final hear- 
ing; for the order of things would then have 
existed for a greater period of time. The 
rule laid down by Mr. Justice Woodbm-y in 
Perry v. Parker [Id. 11,010], is, that if re- 
spondent denies the complainant's title, and 
casts a shadow over it by evidence, the grant 
of the injunction must be delayed tiU the 
validity of the title can be tried under a 
proper issue in the case, tmless the complain- 
ant can sti-engthen his claim beyond the 
mere patent by showing former recoveries 
in favor of it, quiet possession of it for some 
time, or frequent sales and use of it under 
him. In this case, the complainants have 
strengthened their claim by showing that 
their original patent has been extended in 
spite of strong opposition; that they have 
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recovered upon their patent at law, when 
all defenses to its validity might have been 
made if defendants had so elected; and quiet 
possession and frequent sales and use, and 
a general acquiescence in their rights from 
185S to 1869, when open infringements first 
appeared. 

Several patents Issued to the different de- 
fendants for various improvements in cotton- 
ties have been introduced in evidence, and 
the rule of law is invoked that an injunc- 
tion will not issue where the defendant holds 
under a patent Admitting this to be the. 
correct rule, it has no application to this and 
similar cases; for none of the patents is- 
sued to the defendants cover the third claim 
of the Cook patent, for the infringement of 
which this suit is brought. The fact that 
these defendants have taken out patents for 
other improvements in cotton-ties, is no rea- 
son why they should not be enjoined from 
Infringing upon the improvement covered 
by complainants' patent As well might a 
defendant to a bill for the infringement of 
a sewing-machine patent set up against a 
prayer for injunction the fact that he held 
a patent for a reaping-machine. The writ 
of injunction issues on the principle of a 
dear and certain right to the enjoyment of 
the subject in question, and an injurious In- 
terruption of that right, which, on just and 
equitable grounds, ought to be prevented. 
Hil. Inj. 818. 

In this case the complainants have clearly 
established their rights under their patent; 
first, by the production of the patent itself; 
second, by the use of the patented article 
for three years immediately after the date 
of the patent, followed by the uninterrupted 
use of the assignee, without infringement, 
for eight years more; then, by an action at 
law, in which the patent was sustained, in 
which every defense known to the law might 
have been set up; and, finally, on the ex- 
piration of the original term of fom'teen 
yeai*s, by proof of the extension of the pat- 
ent in the face of vigilant and intei'ested 
opposition. The defendants have been 
■named to desist from their invasion of the 
plaintiffs' rights. They disregard the warn- 
ing, and continue to use complainants' prop- 
erty without their leave and without any 
compensation to them. If the rights of 
property so invaded were rights to land or 
other tangible estate, no court would hesi- 
tate for a moment to restrain the wrong-doer 
by injunction. The property in a patent is 
just as much under the protection of the 
law as property in land. The owner has 
the same right to invoke the protection of 
the courts, and when he has made good his 
claim to his patent, and shown an infringe- 
ment of it it is the duty of the courts to 
give him the same relief meted out to siiitors 
in other cases. The defendants have had 
ample notice of this motion; they have been 
fully heard upon it I am convinced that 
the complainants have shown themselves en- 



titled to the relief they ask, and that de- 
fendants have shown no good reason to the 
contrary. Injunctions will issue against all 
of the defendants. 

[NOTE. For other cases involving this pat- 
ent see note to McComb v. Brodie, Case No. 
8,708-3 



Case K"©. 3,156. 

COOK v. FENTON. 

[4 Crancb, O. C. 200.] ^ 

Circuit Court District of Columbia. May Term, 
1832. 

Insolvexot. 

The act of congress of May 6, 1822, entitled 
"An act for the relief of e^tain insolvent debt- 
ors," is not confined to non-resident debtors. 

Judgment was rendered in this case against 
Fenton at the last term. 

Mr. Redin, for the bail, now moved to ex- 
onerate the bail of Fenton, on the grotmd 
of his discharge imder the insolvent act of 
this district in Januaiy, 1832. 

Mr. WaUach, contra. The plaintiff was a 
non-resident creditor of Fenton at the time 
of his discharge, and the debtor was not then 
confined at his instance- 
Mr, Redin, contended that the act of con- 
gress of the 6th of May, 1822 (Davis' Laws 
D. O. p. 362), applied only to non-resident 
debtors (3 Stat. 682). 

But THE COURT said that that point had 
been many times discussed, and overruled by 
the court The words were peremptory, 
"that no discharge tmder this act or the act 
to which it is amendatory, shall operate," &c., 
thereby referring to every discharge which 
should thereafter be granted \mder the orig- 
inal act of 3d of March, 1803 (2 Stat 237). 



COOE: (FORBUSH v.). see Case No. 4,93L 
COOK (FRY v.). See Case No. 5,138. 
COOK (GARDNER v.). See Case No. 5,226. 
COOK (GIBSON v.). See Case No. 5,393. 



Case No. 8,156a. 

COOK V. GRAY. 

[Hempst 84.]* 

Superior Court, D. Arkansas. Nov., 1829. 

Record on Appeal — Pbomissobt Notes — Days 
OF Grace^Coxsideration. 

1. A note sued on is not part of the record, 
unless produced on oyer. 

2. Days of grace are not allowed on promis- 
soty notes. 

3. The case of Fisher v. Reider [Case No. 4,- 
822a] cited and approved. 

4. A note imports a consideration. 

^ [Reported by Hon. William Crancb, Chief 
Judge.] 
- [lieported by Samuel H. Hempstead, Esq.] 



COOK (Case No. 3,157) 

Appeal from Pulaski circuit couxi:. 

[At law. Action by Sampson Gray against 
John Cook on a promissory note. There was 
a judgment for plaintiff, and defendant ap- 
peals.] 

Before JOHNSON, TRIMBLE, ESK- 
BIDGE, and BATES, Judges. 

OPINION OF THE COURT. The first as- 
signment of error is that "the action of debt 
will not lie in this case." In answer to this, 
it will be sufBcient to' say that the statute 
gives to the assignee the same remedy that 
the original holder had. The second objec- 
tion is, "the declaration is not sufficient" 
The declaration is sufficient (3) "The whole 
sum is not due for which judgment was ren- 
dered." The averments in the declaration 
are sufficient to charge the defendant, and 
warrant a judgment for the debt and inter- 
est (4) "The insti-ument declared on is not 
a promissory note, as described in the idec- 
laration; and the court erred m rendering 
judgment on a different instrument than the 
one declared, on." It does not appear that 
the court rendei'ed judgment on any instru- 
ment in writing other than the one set forth 
in the declaration. The production of it did 
not make it a part of the record,, unless It 
was produced on oyer. (5) "The computa- 
tion of interest was from a wrong time; 
three days of grace ought to be allowed." 
This com-t has before decided that llie days 
of grace allowed on mercantile paper do not 
attach to promissory notes. (6) "The judg- 
ment is not sufficient, or such as the law. re- 
quires in such cases." This objection is an- 
swered by the opinion in the case of Eisher v. 
Reider [Case No. 4,822a]. (7) "The whole 
proceedings are erroneous, prout patet jper 
recordum." The whole proceedings, except 
the defendant's plea, are regular, prout patet 
per recordum." (8) "The contract is a nudum 
pactum, and shown, to be so in the declara- 
tion, and therefore no jiidgment could be en- 
tered." The promissory note, as set out in 
the declaration, is not a nudum pactum. It 
is averred to be for "value received;" but 
even if it did not our statute makes it un- 
necessary to show that a note is made on a 
good consideration. On its face it Imports a 
consideration. Judgment affirmed. 



[6 Fed. Cas. page 392] 



Case Wo. 8,157. 

COOK et al. v. HAMILTON COUNTY 
COM'ES. 

[6 McLean, 112.] ^ 

Curcuit Court D. Ohio. Oct Term, 1S54. 

COJTTHACT OF COUNTT COMMISSIONERS — LEGISLA- 
TIVE SaKCTION — AbKOGATION — ISSOPPICIENT 

Appkopkiation. 

1. By the act of 1831 [49 Laws Ohio, 130] 
the commissioners of Hamilton county were au- 
thorized to construct .all such .suitable .bulld- 

* [Reported by Hon. John McLean> Circuit 
Justice.] 



ings for the said county, upon the old court 
house lot, in Cincinnati, upon such plan and of 
such materials as to them shall seem proper, 
under which they made a contract to build a 
court house which covered the entire lot referred 
to. In the same contract the contractors agreed 
to build a jail, on such lot, within certain limits, 
as the legislature might authorize. Although 
the law contemplated all the buildings for the 
county should be placed on the court house lot 
yet the contract for building the jail on another 
lot is not illegal, on the condition expressed. 
[Cited in McLean v. Commissioners Hamil- 
ton Co., Case No. S,SS1.] 

2. It is made valid and binding by the sanc- 
tion of the legislature. The contracts to build 
the court house and the jail, were separate and 
distinct although included in the same instru- 
ment The provision that both buildings should 
be erected on the same lot, is explained by a 
subsequent provision, that another lot should 
be procured for the jail. 

3. To justify the party in putting an end to 
a contract, the contractor must in effect Aban- 
don it, or refuse to carry out the plan or act in 
bad faith, so as to show that he does not or 
cannot complete it within the time limited. 

4. "Where there is not in the law an ex- 
press limitation to the power given to do a 
certain thing, an inference cannot be made or 
sustained, wiich will defeat the object of the 
law. 

5. Where two hundred thousand dollars were 
appropriated to construct county buildings, 
which must cost three times 'that sum, the ap- 
propriation imposes no limitation as to ex- 
,penditures. 

3'ox & Pugh,'for plaintiffs. 

Gholson & Groesbeck, for defendants, 

OPINION OP THE COURT. This action 
was upon articles of agreement, dated 15th 
July, 1851, in which the plaintiffs agree with 
the defendants to build a court house and 
jail for Hamilton county, in Cincinnati, on 
the court house lot, according to -the requisi- 
tion of plans and sections thereof drawji, and 
■specifications thereof made out from num- 
ter one to seventeen, by Josiah Rogers, 'archi- 
tect, and wMch are referred to and made a 
pact of the contract And the plaintiffs 
agreed to build, in a good and workmanlike 
manner, agreeably to tlie said plan, &c. And 
it was agreed that the said court house build- 
ing and jail, are to be erected on the old court 
house lot at the corner of Main and Court 
streets, now in use, as at present understood; 
but should the commissioners of Hamilton 
county, at the next session of the legislature, 
obtain permission to build the said jail in 
the rear of, or adjoining the said court house 
lot, or on any other lot in Cincinnati, east of 
Main street west of Broadway, and -south ot 
Povurteenth street; then and in that case, the 
said party of the second part agrees to erect 
and build said jail in the rear of or adjoining 
to the said court house, or on any oilier lot 
in the above limits, at the same price and 
without any additional charge. The plans of 
the buildings are not furnished, but it is ad- 
mitted that both of them cannot be put on 
the court house lot The stipulated price for 
the court house was the sum $468,732.55, for 
the jail $226,520.14. Ten thousand dollars 
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were to be advanced on lie contract, .and the 
building was to be commenced immediately. 

The defendants craved oyer and pleaded: 
1. Non est factum. 2. That the plaintiffs did 
not begin the work and progress; with all 
reasonable speed, towards the erecting, build- 
ing and finishing said eourt house, &c. 3. 
This plea merely negatives the averment of 
the declaration, as to the commencement and 
prosecution of the work; not alleging spe- 
cially in what particulars the plaintiffs failed. 
4. The foui-th plea states, that by an act ot 
the general assembly, Januaiy 28, J.80I 
[supra], it was enacted as follows: That 
Richard H. Cox, John Patton and. David A. 
Black, commissioners of Hamilton county, 
are hereby authorized to erect all such suit- 
able and necessary public buildings for the 
said county, upon the place or lot of ground 
now known as the old court house property, 
in the city of Cincinnati, upon such plan, and 
of such materials as to them shall seem prop- 
er. The enth:e act is set out in the plea, and 
it is averred that the court house lot is 190 
feet square, and no more; and that the size 
of the lot was known to the plaintiffs and 
defendants to be not of sufficient capacity to 
admit of the construction of the court house 
and jail thereon. That at and before the 
contract was entered into, it was fraudulent- 
ly agreed between the commissioners and 
plaintiffs, that only the court house should 
be constructed on the said lot, without ref- 
erence to the location of the jail, and that 
plaintiffs should be secured in the profits in 
said agreement, for the construction of a jaE 
in another place, when authority should be 
obtained. And that the agreement, &c., was 
contrary to the statute aforesaid and in fraud 
thereof. To the fourth plea a special de- 
murrer was filed, and to the tithers, except 
the first one, demurrers were also filed. 

The,buildings were to be constructed under 
the direction of Rogers, the architect, who 
had power to vary the plan and dismiss the 
plaintiffs. The second plea is defective. It 
merely negatives the averment in the declara- 
tion, without stating facts which show the 
failm-e of the plaintiffs. The declaration 
avers that the work was commenced on the 
day the agi'eement bears date. Could an is- 
sue be made upon that fact, which would bar 
the action? Suppose the work was com- 
menced on the second, third or tenth day 
after the date of the agreement, would such 
a failure constitute a bar? To, bar the action 
on such ground, it would be essential that 
notice should be given to the plaintiffs be- 
fore they were dismissed from the work. 
This notice was not given, but they went 
on with the work for three months or more 
witliout complaint. TChis is a sufficient an- 
swer to the allegation as to the commence- 
ment of the work. 

3ut it is alleged the plaintiffs did not prose- 
cute the work as they were bound by the con- 
tract to do. The work was to be done "with 
all reasonable speed, to be completed by the 



first of May, 1855." And the plaintiffs were 
dismissed for not so prosecuting the work. 

To constitute a bar to the action on the 
ground stated, facts must be alleged in the 
plea which amount to an abandonment of the 
contract, or, at least, which show the plain- 
tiffs were acting in bad faith, and this too, 
after notice given, -unless the work had been 
in fact abandoned. It does not appear from 
the plea, that the superintendent of the work 
complained of its progress, nor that the de- 
fendants did so, until they dismissed the- 
plaintiffs. Tbe progress, as well as the man- 
ner of the work, was imder the care of the- 
superintendent He was the agent of the de- 
fendants, esipressly made so by the contra.ctr 
and they had no power to vary the contract, 
in this respect, without the consent of the 
plaintiffs. At the time of their dismissal, the 
plaintiffs had more than three years within 
which to comply with their contract; and 
who could -undertake to determine that the 
buildings might not be completed within this- 
time? There is no complaint that -the plain- 
tiffs did not conform to the directions of the- 
architect; and unless in this Tespect they had 
failed, or had abandoned the contract, or ha'd 
by their misconduct shown bad faith, and a 
determination not to perform it, the defend- 
ants had no power to put an end to it And: 
if either x>f these causes existed, it was es- 
sential to state the fact in the plea. But 
-the plea contains no such averment, and in- 
the absence of it there can be no justification 
jor excuse for the acts of the defendants, in 
the dismissal of the plaintiffs from their 
work. The acts of the defendants, therefore, 
must be considered as arbitrary and inexcusa- 
ble. The demurrer to this plea is sustained, 

"The Jourth plea was the one chiefly relied 
on in the argument It Tvas contended, firstr 
that the contract was an impracticable one,, 
as the court house and jail could not be 
placed -upon the comrt house lot, as the court 
house covered the entu'e lot; and, second^ 
that the commissioners had no power to build 
the jail on any other lot It is admitted that 
the new buuumgs, as planned, covered the en- 
tire court house lot The act of 1851, does 
not specify the court house and jail as the 
buildings to be erected on the court house 
lot, but "aH such suitable and necessary pub- 
lic buildings lor the county." The plan of 
the buildings was left to the discretion of the 
commissioners; and the one they adopted 
would accommodate all the officers of the- 
county, clerks of the different courts, com- 
missioners, etc., and the different co-urts. 
Tins was certainly a judicious plan, as it 
earned out the intent of the law, as far :as- 
practicable on the space of ground allotted 
for the county buildings. It was found that 
it was impracticable to construct, on the 
same ground, the jail. The contiguity of the 
courts and the county officers, promoted tie 
public convenience, and facilitated the dis- 
patch of the public business. .And in this .re- 
spect, it was immaterial whether the jail -was- 
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-on the court house lot or adjacent to it. It 
is, therefore, clear that the commissioners 
^eted wisely, in adopting the plan for the 
court house. There is admitted to be some 
inconsistency in contracting to build the court 
house and jail on the same ground which was 
covered by the court house; but the agree- 
ment in relation to the structm-e of the jail is 
consistent in the latter part of the article, 
which refers to the procurement of a lot for 
it, within cerlain prescribed limits. This 
gives consistency to the entire agreement 
The plans for the court house and jail were 
distinct, and the price for each was specified 
in the contract. There was no confusion or 
uncertainty in the contract It is, therefore, 
not an impracticable conti-act Whether it be 
jn legal one will be considered. The ground 
in the argument assumed is, that the con- 
tract is void, on the ground that it is impos- 
sible. Now, it may be admitted, that in 
cases where an individual engaged to do an 
impracticable or impossible thing, the con- 
tract is void and cannot be enforced. But 
to make out this position, the counsel consid- 
■er the act of 1851 as a part of the agi-eement; 
and that both buildings must occupy the 
same space. As before remarked, the law 
does not say what kind of buildings, as court 
house and jail, but "suitable buildings for the 
county." That every part of the court house 
•contains suitable and necessary buildings for 
the county, will not be controverted. And as 
Ml the suitable buildings for the county could 
not be constructed on the lot designated, it is 
not conceived why the jail should not have 
been consti-ucted on some other lot It is 
more conveniently separated from the court 
house than any other of the county buildings 
could be. That the jaU was intended to be 
included in the law of 1851, as a suitable and 
necessary county building, is admitted; still, 
as aU such buildings could not be built on the 
lot, the commissioners exercised a proper dis- 
cretion in building the com*t house on it It 
does not come within the class of contracts 
referred to. The contract may be executed, 
if it be legal, and, therefore, is not an impossi- 
ble conti-act. But is it a legal contract? I 
think it is. The part which relates to the jail 
is not an absolute agreement. The jail is to 
be built according to the plans refeiTed to, 
and for the price stipulated, if the legislature 
shall sanction it This proposes to do noth- 
ing against the law or its policy. It is valid, 
on condition that the legislature shall legalize 
it. So far, then, from this agi-eement being 
against law, it expressly provides that the 
law-making power shall sanction it And 
when this is done, the proceeding is as legal 
as if the law had authorized the conti'act 

A case similar in principle to this came 
before the circuit court in Columbus, P. & 
I. R. Co. V. Indianapolis & B. K. Co. [Case 
No. 3,047]. The Ohio Company entered into 
a conti-act to have the gauge of their road 
the same as that of the Indiana road, which 
would be in violation of the act of Ohio, that 



required the gauge of all railroads to be of 
a different width. The court say, "An objec- 
tion is made to the legality of the couti-act to 
build the Ohio part of the road, as the gauge 
is in violation of the Ohio statute." "To this 
it is answered, in argument, that the defend- 
ants cannot take advantage of the objection, 
as it is a matter which rests between the 
state and the complainants, and that the 
state only can raise this objection." I am 
not prepared to say that any party who is 
called upon specifically to execute a contract, 
may not set up the illegality of that contract 
as being against an express statute. But the 
answer to the objection is, "tliat although 
the contract was made, it was made with 
reference to a future execution of its condi- 
tions, when the modification of the law of 
Ohio should be obtained, which removed the 
objection. And, in fact, it appears that th^ 
construction of the road, by laying down the 
rails, was not commenced until long after 
the passage of the amended act by the leg- 
islature of Ohio. The law, therefore, was 
not violated under the conu-act, nor was it 
intended to be violated." 

The plea in bar is defective, and conse- 
quently the demurrer to it is sustained. 

But there is a fifth plea, on which one of 
the counsel in defense principally relies. It 
is as follows: "That at the time of making 
the contract it was agreed that the commis- 
sioners should, under the provisions of the 
above act sell and negotiate bonds to a large 
amount, to wit, the sum of two hundred 
thousand dollars, to make the payments im- 
der the agreements. That no other means 
existed or could be legally used in payment. 
And defendants aver the agreement was en- 
tered into without any reference to said 
bonds, with intent and purpose as a shift 
and device to violate and defeat the said act, 
and evade the restrictions thereof, whereby 
the agreement is void in law." To this plea 
a special demm'rer was filed, assigning 
causes of demurrer: 1. That the plea is dou- 
ble and argumentative. 2. That in effect it 
is the general issue. 3. Thait it is not capa- 
ble of being traversed or ti-ied. The state- 
ments in the plea are not very explicit, but 
its object seems to be, to allege that the 
agreement is void, because the limitation of 
the act of 1831 was disregarded. There is no 
express limitation in this regard, nor can 
one be implied, unless it be that two hun- 
dred thousand dollars only were appropri- 
ated. 

In all public works, either by the federal 
or state governments, it is not usual to ap- 
propriate, when the work will require sev- 
eral years for its completion, more than a 
smaU part of the necessary expenditure. 
Any other course, especially where the mon- 
ey must b'e borrowed, would be a wasteful 
expenditure. By the act, the commissioners 
were authorized to "erect all such suitable 
and necessary public buildings for the said 
county, etc., of such materials and upon such 
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plan, as to them shall seem proper." From 
this provislott it is clear that the bmldin?:s 
Tvere to be constructed under the discretion 
of the commissiouers. which is inconsistent 
•with the supposition that they were to he 
limited iu their expenditure to two hundred 
tliousaud dollars. Every practical man must 
see that the buildings required to be con- 
sti'ueted would cost more than three times 
that siun. In the absence of any express 
limitation, so unreasonable an inference as 
would defeat the ohieet of the law, cannot 
be made nor sustained. It is insisted that 
a. limitation necessarily arises from the lim- 
ited powers of the commissioners, to impose 
a tax ou the people of the county to meet 
the expenditure incurred by them. These 
limitations operate on ordinary expenditures, 
and a tax must be imposed by the commis- 
sioners to meet the expenditures. iBut the 
question of the legality of the contract raised 
in this case, is to be considered under the 
■act of ISol, which authorized the contract; 
and it would seem from its provisions, the 
•commissioners, in matins this conti'act, did 
not exceed their powers. The act is imder 
the special law, and not under any general 
provisions in the statutes, regulating the 
general duties of the commissioners. The 
demm-rer to this plea is, therefore, sustained. 

After the judgment of the court was given, 
it was agreed by the counsel on both sides, 
that they would go to a trial of this case on 
the general issue, and that this last point 
■should be considered as open for examina- 
tion under the general issue. 

[NOTE. On the trial the plaintiffs secured a 
jiidgmeut for ?45,000. Cass No. 3,158.] 



Case "No. 3,158. 

COOK et al. v. HAAHLTON COUNTY 
COM'ES. 

[6 McLean, 612.] ^ 

Circuit Court, D. Ohio. Oct. Term, 1855. 

OOSTRACT OP COONTY COMMISSIONERS— REMEDIES 

FOR Breach. 

1. Where the commissioners of Hamilton 
county were authorized by an act of the legis- 
lature, to construct the necessary county build- 
ings on the old court house lot, and such lot was 
large enough for a court house only; the com- 
missioners made a contract to build the court 
house on such lot, and the jail on some other 
lot, witii the sanction of the legislature. These 
contracts were valid, as to the court house and 
also as to the jail, on the happening of the con- 
dition expressed. 

[Cited in Mcliean v. Commissioners Hamil- 
ton Co., Case No. 8,881.] 

2. By constructing the court house on the 
old court house lot, they acted wisely, as ac- 
commodation was thereby afforded to more of 
the of&cers of the county, than any other plan 
■could have given. 

^ [Reported by Hon. John McLean, Circuit 
Justice.] 
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3. The commissioners dismissed the contrac- 
tors in about four months, after they commen- 
ced the work, without cause. This subjected 
the commissioners to an action for damages, for 
the work done and the materials furnished, also 
for the profits of the work had it been completed 
under the contract. 

4. In such case, the cost of materials and of 
labor will be estimated as of the time the con- 
tract was broken up. The wrong doers cannot 
complain of this rule, as they put an end to the 
conliact wrongfully and voluntarily. 

5. The act of 1851 [49 Laws Ohio, 130] au- 
thorized the commissioners to make the contract 
which was made. 

6. The expense of the buildings was left to the 
discretion of the commissioners, as they were to 
construct all the necessary county buildings, on 
such plans and of such materials as they might 
determine. 

7. As the buildings were necessarily to he 
large and substantial, it may be presumed that 
they should be also ornamental. A fair con- 
tract being made, the decision of the people by 
a popular vote, affords no justification for an 
abrogation of the contract by the commission- 
ers. The result shows, that under the pretence 
of reform, the people are subjected to imposi- 
tion and increased expense. 

[The plaintiffs demurred to pleas inter- 
posed by defendants, and the demurrers 
were sustained, except that the question of 
the validity of the contract under the act of 
1851 was left undecided, and by agreement 
the parties went to trial on the general is- 
sue, leaving the imdecided point open for 
consideration thereon. Case No. 3,157.] 

Pox, Stanbery & Pugh, for plaintiffs. 
Caldwell, Groesbeck & Tilden, for defend- 
ants, 

OPINION OF THE COURT. This action 
is brought on a contract between the parties, 
for the building of a court house and jail by 
the plaintiffs, for Hamilton county. The con- 
tract was dated the 15th of July, 1851, by 
which the plaintiffs agreed to build the court 
house and jail on the old court house lot, in 
Cincinnati. The jail to be built on another 
lot, should the consent of the legislatui'e be 
obtained. The building was to be construct- 
ed according to the requisitions of plans and 
sections thereon, drawn by J. Rogers, archi- 
tect, which plans, sections and specifications, 
are referred to and made a pai*t of the con- 
tract. These plans were nlimbered from one 
to seventeen. The work to be done under 
the direction and superintendence of the 
architect. For the construction of the court 
house, the defendants agreed to pay the 
sum of four hundred sixty-eight thousand, 
seven hundred thirty-two dollars and fifty- 
five cents. And for the building of the jail, 
the sum of two hundred twenty-six thousand, 
five hundred twenty dollars and seventy-four 
cents. It was stipulated that the buildings 
should be commenced immediately, and 
prosecuted with all reasonable speed, and 
that they should be completed and ready for 
use, by the 1st of May, 1855, On the 4tt of' 
November, 1851, less than four months after 
the work was commenced, the contractors 
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"were dismissed by the defendants, 'no special 
cause for the dismissal being^ assigned, and 
this action is brouglit to recover damages 
against the defendants for breaking np the 
contract. The defendants pleaded several 
special pleas, to which the plaintiffs demnr- 
red, and which demm-rers were sustained by 
the coui-t. 6 McLean, 112 [Cook v. Hamilton 
Co., Case No. 3,157]. It was, however, agreed 
by the parties, that the case should be tried 
on its merits, on the general issue, each party 
having the right to give in evidence any mat- 
ter which might be pleaded. 

On the evidence being offered to the jury, 
a question was raised at what time the price 
of the jnaterials should be proved, necessary 
to complete the work, and also the price of 
labor. The court held that the proof must 
be limited to the time the plaintiffs were dis- 
charged from the worli. Whether the ma- 
terials and labor were higher or lower after 
this period could not be shown, as affecting 
the merits of the case. The rights of tie 
parties became fixed, on the wrongful dis- 
missal of the plaintiffs, by the defendants. 
No other rule is -practicable or certain; and 
the defendants cannot be heard to complain 
of hardship, as their own voluntary action 
fixed the rule of their liability. JBy the con- 
tract, the architect, Rogers, not only super- 
intended the -work, but lie had power to dis- 
miss the contractors. So far from being dis- 
satisfied with the -progress of the work, he 
states that there was no ground of complaint 
against, them. In laying the foundation, for 
some defect in a part of the work, he direct- 
ed it to be taken up and the defects rem- 
•edied. He says, i:he work, so far as the 
plaintiffs were permitted to progress with it, 
was -well and substantially .done, and that 
they -would have completed it, as he thinks, 
witibin the contract Whatever pretences 
were set up by the defendants, in regard to 
the -progress of the work, -Uiere was no 
ground connected with its progress, or the 
manner in which it was executed, which au- 
thorized the defendants to dismiss the con- 
tractors. Nor was there any reason for 
such a step, connected with the interest of 
the public. It is argued that the people de- 
cided against the contract, as extravagant 
and injurious to«the public. That contracts 
should be submitted to a popular vote, after 
they iave been solemnly entered into, or no- 
tice given, as the law required, is a new prin- 
ciple of constitutional law. It certainly af- 
fords no justification for breaking up the con- 
tract The people.'when left to their own un- 
biased judgment, will generally, if not al- 
ways, decide matters submitted to them judi- 
ciously, but, under an excited canvass, the 
result depends upon the means used. A :flt 
illustration of this is found in the case be- 
fore -us. The contract, it is said, was an- 
nulled, in obedience -to the decision of -Qie 
people of Hamilton county; and -the conse- 
guence is, that the extravagant compensa- 
tion complained of, will, probably, be in- 



- creased about one hundred per cent., and "thi 
buildings, when completed, will be inferior 
in evei'y respect, to the first plan. 

When the saa-edness of conti-acts, fairly en 
tered into, shall be disregarded, under an^ 
pretence, there will be an end of all confi 
dence and protection of persons or property 
And where a conti'act is broken up withou 
cause, it places the injured party on the sami 
ground, in regard to an action for damages 
as if he had performed the conti-act Th( 
responsibility is thrown upon the -wroni 
doer, and if he be a public agent, the publi< 
must suffer. Oxir government is founded up 
on the theory, that the people win protec 
their own interests, by electing to places o: 
trusts, honest and capable men. The plain 
tiffs are entitied -to compensation for th( 
work done and the materials procured, a 
the time they were discharged from the con 
tract And they are entitied to damages 
which shall cover the profits on the work 
had it been completed. These are ascer 
tained by estimating the cost of the materiali 
under the contract, and the expense of con 
slmction. It appears the plaintiffs pur 
chased a steam engine and derrick, whicl 
were necessary in placing the heavy ma 
terials In the bnilding; but as these were re 
tained by -the plaintiffs, they cannot b 
charged against the defendants. For th( 
work done by the plaintiffs and the material 
procured, the amount can be ascertainec 
from the evidence. In regard to the ma 
terials to complete the building, a question ii 
made and argued, whether they shall be es 
timated, as the best that can be procured 
The court house is designed to be a struc 
ture of large dimensions, and it was intende< 
to be substantial and ornamental. Thi 
plans of the architect were to govern tin 
contractors, and the jury, in assessing dam 
ages, will also be governed by them. An( 
the materials to be used should be estimatec 
as the best for the purpose intended. Th) 
price of the work will not be estimated bj 
the old plan, of carrying the brick and morta 
in the hod, but loj the use of machinery t( 
elevate, not only the brick and mortar, bu 
the heavy materials required, by the contraci 
to be ,put into the building. By this modi 
the labor of many hands, formerly required 
is dispensed -with, which lessens the cost o: 
construction. 

The contract is alleged to be void, becaus* 
it is impossible to perform it The impossi 
bility is supposed to arise from the require 
ment that the coifft house and jail shall b( 
constructed on the same grotmd. The con 
tract iQ regard to the jaU is as follows: "I 
is further agreed that said court house anc 
jail are to be erected on the old court houst 
lot, corner of Main and Court streets, now ii 
use, as at present understood; but should th< 
commissioners of Hamilton county, at th( 
next session of the legislature, obtain per 
.mission to build the said jail in the rear O] 
adjoining the said com:t house lot, or on an] 
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otber lot in Clncinnali, east of Mala street 
and Tvest of Broadway, and soutli of Fonr- 
teenth street, then and in that case the said 
pai'ty of the second part agrees to erect and 
build said jail in the rear of or adjoining to 
said court house, or on any other lot in the. 
above limits, without any additional charge." 
An act was passed the 20th April, 1852 [50 
Local Laws Ohio, 4], which declared, "that 
the coimty commissioners of Hamilton coun- 
ty are hereby authorised and empowered, in 
the erection of public buildings, as heretofore 
by any law provided for, to proceed with the 
erection of the same, either by^ contract or' 
otherwise, as in their opinion the public in- 
terest may require." This does not meet the' 
above condition, nor was it intended for that 
purpose. It is supposed to have been, intend- 
ed to carry out the reform required, by the 
vote of the people, by enabling the agents o£ 
their choice to construct the buildings under 
their own superintendence, without inviting 
bids, by public notice, for the performance of, 
the work. Another act was passed the 14th 
of March, 1853 [51 Laws Ohio, 541], which is; 
entitled an act to provide for the pmrchase of . 
property and the erection of a work: house in 
Hamilton county. And tlie acti carriea out 
the intention expressed in the title. Not a 
word is said, in it about the building of a jaili 
Neither this act nor the one above cited, au- 
thorized the construction of a jail, within' the- 
contract, on which this action is founded. 
The action is not brought to recover dam- 
ages, on the special ground, that the com- 
missioners made no efEort to procui-e the- 
passage of a law authorizing the jail to be. 
constructed on any other lot Tvithin the lim- 
its specified. The contract was not for the. 
consti'uction of a court hoiise and jail on the 
same ground. Seeing that the court house 
covered the entire lot, provision was made to 
build the jail on some other lot, should the 
legislature authorize the same. This is not 
s. contract against law, as upon its face it is. 
to be binding^ only, on the condition that the 
law-making power shall sanction it Such a 
contract is legal and binding on the parties, 
on the condition stated. Witiiout the legisla- 
tive sanction, the conti'act, in regard to the 
jail is not binding-, and as no action of the 
legislature has been had as contemplated by 
the contract, the plaintiffs cannot recover 
damages, under the contract to build the jaiL 
But it is insisted that the commissioners 
had no authority to make the conti'act The 
principle is admitted, that the powers of the 
commissioners are limited by the laws. The 
act of 1851 [supra], is entitied, "An act to au- 
thorize the commissioners of Hamilton coun- 
ty, to erect public buildings." The 4th sec- 
tion provides, "That Richard K. Cox, John 
Patten, and David A. Black, commissioners 
of Hamilton county, and their successors in 
office, be and they are hereby authorized and 
empowered, to erect aU such suitable and 
necessary buildings for the said county, upon 
tbe same place or lot of groimd which is now 



known as the old courthouse property* in the. 
city of Cincinnati, upon' such, plan and of. 
such materials as to them shall be deemed 
proper." •J'his, power is ample. The plan, 
and materials are to be determined, by tha 
commissioners. The 4th section dedares, 
"That the commissioners and their successors 
shall have power to appoint a superintend- 
ent of such buildings, &e., and shaE make 
such necessary arrangements and conti-acts 
for the work and materials to be fm-nished 
for said • public buildings, and require the 
faithful performance of aU contracts in rela- 
tion to the; same." Proposals for. the work 
were required, to be invited and notice given. 
The powei's conferred on the commissioners 
were full and complete, and required no prior' 
law to be consulted. The 9th section de- 
dared, "if there be any thing; in any prior 
act, inconsistent with these provisions, it is 
repealed." A subsequent section authorizes 
the. commissioners to borrow two hundred 
thousand dollars, and to provide the moans of 
paying it, by a tax on property -nitliin the. 
county. This power to tax is in. addition to 
the power of taxation in any general act 
The second section in the act of 184S [46 
Laws Ohio, 266] declares the commissioners. 
shalL not inem- any expenditure exceeding? 
fifty dollars, without public notice, &c. And 
the third section provides, "That the commis- 
sioners, shall not enter into any^ contract to 
build any poor house, or any other public, 
building, which, requires an. expenditm-e of 
more than five thousand dollars, without first 
submitting, as to the policy of such outiay, to 
the qualified, voters of the coimty at the an- 
nual spring or faU election, by giving public, 
notice, &c. And aU contracts in violation of 
this section shall be void, as against the coun- 
ty." The 4th section authorizes the com- 
missioners to lay a tax on the county levies, 
sufficient to pay the outstanding debts of the 
county, existing at the time such tax is laid. 
And the 5th section authorizes the commis- 
sioners to lay a tax, &c., and in the dose of 
this section the following provision is made: 
"And said commissioners are by law author- 
ized to levy taxes to pay alJL and every item 
within each em'rent year, for vyhich said com- 
missioners are by law authorized to levy 
taxes, provided that such law, is not to apply 
to loans made." 

It is argued that the above c'onti-act is 
void, because it is contrary to public p:ilicy. 
It is not contrary to, but promotive of, the 
provisions of the act of 1831, except as to 
the place where the jail is to be built; and 
before the conti-act was to take effect a moli- 
fication of the law, in this respect, -was to ba 
procm'ed. The contract rests upon the act of 
1851, and upon no prior statute. For the 
ordinary business of the county the general 
statutes, regulating the powers and duties 
of the commissioners, were sufficient But 
county buildings being contemplated, new 
powers were necessarily conferred on the 
commissioners, not only to make contracts 
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and borrow money, but also to impose a tax 
annually wbieh should meet current expendi- 
tures. This was done by the above act The 
act did not specify a court house and jail, 
but authorized the commissioners to erect 
"all such suitable and necessary buildings 
for the said eoimty, upon the old court house 
lot, &c. Finding that the lot afiforded space 
enough for a court house only, the commis- 
sioners wisely determined to build the court 
house on the lot specified; and to ask the 
authority of the legislature to construct the 
jail on another lot. By doing this they 
made a larger and better provision for the 
county oflBcers, and the courts, than any oth- 
er plan could have given. Almost all the 
county offices, numerous as they are, will be 
accommodated in this building, to the great 
convenience of the officers and of those who 
have business with them. 

The contract is alleged to be void because 
the expenditure incurred by it, greatly ex- 
ceeded the sum which the commissioners 
were authorized to borrow. The commis- 
sioners must have known, and every intelli- 
gent man in the county, that the county 
buildings for this great city and densely 
populated county, could not be built for two 
hundred thousand dollars. And looking at 
the act, it is clear that a large expenditure 
was anticipated, as new powers were given 
to the commissioners to tax so as to meet the 
annual expenditures. Where a public con- 
tract is of such magnitude as to require five 
years for its completion, no wise govern- 
ment will appropriate at once an amount of 
money, which shall meet the entire expendi- 
ture. 

Having noticed the principal objections 
made to the validity of the contract, I will 
make a few remarks on the testimony. A 
great number of witnesses, gentlemen of the 
jury, have been sworn, as measurers of the 
work and as experts; and as usual in such 
cases, many of them differ widely in their 
estimates. It is proper that I should say, 
that the engineer, Mr. Rogers, was employed 
by the commissioners to make an estimate 
of the work and superintend the construc- 
tion of the building. He made a plan of the 
entire building, called the "working plan," 
and from which his estimates were made for 
the commissioners, before a contract was 
made with the plaintiffs. When this work 
was done he could have had no motive, but 
to sustain his professional character for ac- 
curacy and taste. Mr. Eogers also drew a 
general plan of the building, showing its 
outlines and general appearance. From the 
proportions thus delineated, the experts call- 
ed by the defendants made their estimates. 
The first item of limestone in the walls 'of 
the building, McLaughlin & Baily estimate 
the cost at thirteen thousand dollars, while 
Rogers estimates it at seventeen thousand, 
eight hundred and twenty dollars. The lat- 
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ter sum being stated by the plaintiff's wit- 
ness, and being higher in amount than de- 
fendants' witnesses, it would seem to be en- 
titled to greater weight, as Rogers had the 
best opportunity of making an accurate esti- 
mate. The same remark applies to the brick 
work, which is estimated by Rogers atth vty- 
four thousand, nine hundred and seventy- 
five dollars, while the sum stated by Johnson 
and Morris was about twenty thousand dol- 
lars. The sheet iron roofing, Mr. Rogers 
sets down at eleven thousand, nine hundred 
and eighty-three dollars, which is not object- 
ed to by defendants. The same may be 
said of the plastering, which Rogers states 
at seven thousand and twenty-four dollars. 
The carpenter's work is estimated by Byefield 
at twenty-three thousand, three hundred and 
seventy-six dollars, whilst Rogers puts the 
cost at eighteen thousand, six hundred and 
twenty-nine dollars. Tou must decide be- 
tween these estimates, by taking the one or 
the other, or by making an average, as you 
may think the evidence requires. The bill 
for plumbing is set down by Rogers, at three 
thousand dollars, whilst Gibson and Borrow- 
ly estimate it at more than three times that 
amount Mr. Rogers does not profess to be 
acquainted with that work, and admits that 
his opinion respecting it Is not to be relied 
on. Rogers estimates the painting and glaz- 
ing at eight thousand four hundred and for- 
ty-seven dollars, whilst Hasbaugh, a pro- 
fessed painter and glazier, estimates the cost 
at ten thousand six himdred and eighteen 
dollars. The heating appai*atus is estimated 
by Byefield, at thirteen thousand nine hun- 
dred and forty-seven dollars; whilst Rogers 
puts down the sum of six thousand dollars. 
Rogers estimates the cut stone at two hun- 
dred and eight thousand three hundred and 
sixteen dollars, and this is taken by both 
parties. The iron is estimated by the same 
witness, at one hundred and twenty-three 
thousand dollars. Mr. Rogers says that the 
prices at which he made the estimate would 
have given to the plaintiffs, on both build- 
ings, a profit of fifty thousand dollars. No 
estimates have been proved in regard to the 
jail, as the contract for that building was 
not sanelioned by the legislature, cons quent- 
ly it cannot be considered as a valid con- 
tract. You wlU. compai-e, gentlemen, the es- 
timated cost of the building, with the con- 
tract price, and taking into view the profit on 
the court house, as may appsar to be just, 
and from the sum thus made up, you will 
deduct the amount received by plaintiffs, 
after deducting from such amount the value 
of the materials furnished by the plaintiffs, 
and the work done by them on the founda- 
tion. 

The jury found for the plaintiffs and as- 
sessed damages in their favor, amounting to 
the sum of forty-five thousand dollars. 
Judgment 
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Case No. 3,159. 

COOK V. HAMMOND. 

[4 Mason, 467.] ^ , 

Circuit Court, D. Massachusetts. Oct. Term, 
1827. 

Descent op Reversions and Remainders. 

1. By the Massachusetts statutes of descent, 
reversions and remainders after life estates 
vested by descent in the intestate, pass to his 
heirs, without any regard to the ancestor from 
whom he inherited, in the same manner as es- 
tates in possession. 

[Cited in Stoddard v. Gibbs, Case No. 13,- 
468.] 

2. The common law in such case is different, 
and ffives the estate in reversion to the heir of 
the first purchaser or reversioner, who is heir 
at the time when the life estate expires. 

3. Under the act of 17S3, e. 36 [1 Laws Mass. 
105], the eldest son took a double portion in re- 
mainders and reversions as well as in estates in 
possession. 

This was a -writ of entry. The parties 
agreed upon a statement of facts as follows: 
"The above action is brought by the plain- 
tiff [Horatio G. Cook] to recover possession 
of certain undivided portions of the lands 
and tenements described in the writs against 
the defendant [Samuel Hammond], who 
claims to hold possession under Eli Leavitt 
and Jane his wife in her right, who dispute 
the plaintiff's title; and the following are the 
facts agreed upon between the parties: In 
the year 1770 Royal Tyler died seised in fee 
of the demanded premises, leaving three 
children, viz. John S. Tyler, Royal Tyler, 
and Jane Tyler. The eldest son relinquished 
his right to a double share according to the 
existing law; and the three became seised 
in fee as tenants in common, each of one 
undivided third part. Jane afterwards inter- 
married with David Cook, by whom she had 
two children, viz. the plaintiff, and Mary 
Tyler Cook, his sister. Jane Cook died in 
1786, ^o seised of such third part, leaving 
those two children and her husband, whereby 
he became seised as tenant by the curtesy. 
Mary, the daughter, died during his life, in 
1809. David Cook, after 17S6, married a 
second wife, by whom he had three chil- 
dren, viz. Charles, Jane, wife of the said 
Leavitt, and Royal. David Cook died in 
1823, he or his assigns continuing until that 
time in possession under his title, as tenant 
by the curtesy. It is considered immaterial, 
for the purpose of the present inquiry, 
whether Maiy Cook, the sister of the plain- 
tiff, left issue capable of inheriting. It being 
agreed, that she shall be considered as hav- 
ing died without any; leaving any question, 
that could arise, if there be such, to be set- 
tled between them and the plaintiff or de- 
fendant, as there may be occasion. Upon 
this statement two questions are presented 
to the court: (1) Whether the demanded 
premises, of which Jane Tyler died seised, 
belong exclu^vely to the plaintiff, or to him 

* [Reported by William P. Mason, Esq.] 



and the defendant, according to their re- 
spective proportions, as tenants in common. 
(2) And if to them, as tenants in common, 
then, whether the plaintiff is entitled to a 
double share of his mother's estate; or 
whether he is only entitled to one moiety by 
inheritance from her, and saving any further 
right to the inheritance of his sister or 
father." 

C. G. Loring for plaintiff. 

The plaintiff is the sole owner of the de- 
'manded premises, being at the time of 
descent cast, viz, at the death of the tenant 
by the curtesy, the only surviving legal heir 
of Jane Tyler Cook, the last owner actually 
seised; Mary Cook having died before the 
tenant by the cm*tesy, and therefore never 
having been so seised of an estate in the- 
premises, as to become a new stock of in- 
heritance, whereby any portion passed to- 
her father at her decease, and through him 
to the defendant. 

It is an unyielding maxim of the common- 
law, that a demandant of real estate must 
prove himself heir of the owner last ac- 
tually seised; a mere legal seisin not be- 
ing sufficient to constitute a stock of in- 
heritance. 1 Inst. 14, 15, 241b, § 394; Watk, 
Dese, 65-67, 110, 112; 3 Cruise, Dig. 461- 
463. And this maxim operates so ef- 
fectually as, in some cases, to counteract 
another favorite principle of the common 
law, viz. That the half blood cannot inherit. 
1 Inst. 146; Watk. Desc. 67, 112, notes; 3- 
Cruise, Dig. 465, The doctrine that a ten- 
ancy for life suspends the descent during its 
continuance is recognized in New York. Jack- 
son V. Hendricks, 3 Johns. Cas. 214; Bates- 
V. Shraeder, 13 Johns. 260. This, then, was 
the common law, originally brought by our 
ancestors to this countiy (see Whitney v. 
Whitney, 14 Mass. 88); and the plaintiff is- 
thereby entitled to the whole estate, unless 
it has been altered by statutory enactmeni, 
or universal consent or usage, coeval with the- 
existence of oin: civil community, so as to- 
constitute a part of the common law peculiar 
to ourselves, "that a reversion is descendible 
through an intermediate ancestor, during the 
continuance of the particular estate." If 
such a change had taken place, by usage or 
universal consent, it is inconceivable that it 
should not have been expressly recognized 
in our books of reports, and been generally 
known to the profession; yet no case can be- 
found, in which it is acknowledged; and that 
the profession are not generally aware of it,, 
is apparent from the circximstance, that this- 
maxim, "seisina facit stipitem," is recognized 
in the eai'liest publication in this state upon, 
land titles, and is laid down unqualifiedly 
in a recent ti-eatise, by one of the most 
learned la\\'yers in the commonwealth, as at 
leading principle of the law of descents. 
Sull. Land Tit. 153; Stearns, Real Actions,- 
29, 30, 32-34. The same doctrine is neces- 
sarily to be inferred from the case of Whit- 
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ney r. Whitney, above cited. And although 
it was there adjudged that the common law 
has been so far altered by statute, that a re- 
version is liable for the debts of a mesme 
reversioner, who dies during the continuance 
■of the particular estate, that decision is in 
perfect accordance with the common, law of 
England, reference being had to the distinc- 
tions tliere prevailing between debts by 
specialty and those by simple conti'act. For 
in England, if the mesne reversioner had 
bound himself by a bond, or suffered a judg- 
ment, for satisfaction of which his real 
estate could be takea, such a reversion would 
be assets iu the hands, of the heir; the giv- 
ing such bond, or suffering such judgment, 
being considered equivalent to an ■ entry and 
lactual seisin; and here, therefore, where all 
debts, whether by specialty or simple conr 
tract, are of equal woi-th, and the real es- 
tate is equally liable to be taken for all, 
it is but reasonable, to infer, that the legis- 
lature, in declai-ing that "all the: real' estate 
of' the deceased should, be liable for- his 
debts," meant to include all that- by the. 
common law was considered as his,, for that' 
purpose. 

The common law^ doctrine of descents, 
therefore, remains the same here as in Eng- 
land, imlesa it has been altered. by statute. 
Has it then been so altered? The colony law 
of 1641 provided, that "the county court; 
should divide and assign to the cliildren or 
other heirs their several portions out of the 
estate." Mass. Anc Chart. & Laws, 205. 
The act of 4 W. & M. 1692, provided, "that 
every person lawfully seised of any lands, 
tenements, or hereditaments in his own 
proper right, in fee simple, shall have power 
to devise the same;" and if he died intestate, 
the judge of probate was to distribute the 
real and personal estates. Mass. Anc. Chart 
-& Laws, 230. The first enactment of this 
commonwealth upon the subject! was by the 
act of 1783, c. 36 [supra], which reads thus: 
-"When any person shall die seised of lands, 
tenements, or hereditaments, not by him de- 
vised, the same shall descend, &c.; and when 
there are no children of the intestate, the in- 
heritance shall descend to the next of kin." 
It cannot reasonably be assumed, that any 
of. the terms used in these statutes can be 
considered as intended to subvert a previ- 
ously well settled rule of the common law. 
Lands, tenements, and hereditaments were 
all descendible before they were enacted; 
and the only piurposes of these statutes were 
to regulate the course of their descent, and 
not to make estates inheritable, which pre- 
viously were not so. Had such been the in- 
tention of the lawgivers, specific mention 
would have been made of the estates which 
were thus to be invested with a quality so 
new and important, or terms necessarily 
comprehending them would have been used- 
A reversion does not, strictly speaking, fall 
within either denomination of estates men- 
tioned. It is not lands nor tenements, but 



a prospective right to them; nor is it a 
hereditament, for that is a right to something 
issuing out of them, as rent, &c. It is worthy 
of remark, top, that the word inheritance, 
does not include a reversion, according to its . 
common law signification; the descent being 
suspended during the continuance of the par- 
ticular estate, so that if the mesne rever- 
sioner die before its termination, his heir 
does not take it by inheritance from him, 
and it is not therefore an inheritance to 
descend to his next of kin. If, therefore, 
so great a change in this important branch 
of the law had been intended, it cei'tainly 
would not have beenj thus left to. doubtful 
construction. 

The language of the New York statute of 
descents is precisely similar to that of our own 
above cited; but in the cases above referred 
to, it was held, that their statute had not al- 
tered the common law in this particular. 
If these views are correct, the only remain- 
ing inquiry on this point is, whether the 
statute of 1805, c. 90 [2 Laws Blass. 146], 
has made the alteration contended for. It 
enacts, that "when any person shall die 
seised of any landSj tenements, or heredita- 
ments, or of any right thereto, or entitled to 
any interest therein, in fee simple or for the 
life of another, not having lawfully devised 
the same, the same shall descend in equal 
shares to his children, and to the lawful is- 
sue of any deceased child by right of repre- 
sentation; and when the intestate shall leave 
no issue, the same shall descend to his fa- 
ther." If these terms had been used in the 
first statute of descents, framed by a com- 
munity in which no previously established 
rules had existed, there could be, perhaps, 
but very little doubt, that they were intend- 
ed, to comprise all the various estates known 
in the law, and to give to all a descendible 
nature. But when it is remembered, that 
certain well known fixed rules of law, decid- 
ing what were, and what were not, descend- 
ible estates, had existed from the creation of 
the community up to the time of that stat- 
ute, unchanged and undisputed; and that the 
statute was enacted, not for the purpose of 
determining the descendible characters of 
various estates, but merely to designate with 
greater certainty to whom they should go 
(see Sheffield v. Lovering, 12 Mass. 490), it 
may fairly be presumed, ^hat if any radical, 
change were intended, like that contended 
for by the defendants, the precise estates, 
whose natures were to be thus altered, would, 
have been named, and the words "rever- 
sions" and "remainders" would have been 
specifically used. Nor is it credible, that if 
such a change were then for the first time 
made, that there should not have been a per- 
fect understanding to that effect, on the part, 
of those concerned in the administration and 
exposition of the laws; ^whereas, since the 
enactment of that statute, Professor Stearns, 
as above cited, lays down the old common 
law principle as being still in full force as 
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the law of the land; and the supreme court 
of the state, in the ease of Whitney v. "Whit- 
ney, above cited, both in language and by 
the nature of the decision, recognise it as 
such. 

The whole question in that case was, 
whether a reversion was assets in the hands 
of the administrator of the mesne reversioner, 
who had died during the continuance of the 
particular estate. Now, if the statute, last 
mentioned, had made a reversion descendible 
to his heir, what question could there be 
of its being assets in the hands of his ad- 
ministi-ator. It would, in such case, have 
been his real estate, to all intents and pur- 
poses, as much as any other; and must, of 
course, have been administered upon as such. 
The only ground of contention must have 
been, that the inheritance was suspended, so 
that at his decease nothing passed to his 
legal representatives upon which they could 
administer, or for which they could be ac- 
countable as assets. If, then, it had been 
considered as the common law of the state, 
or if the statutes above quoted had been con- 
sti'ued as establishing it as the law, that a 
reversion descended from the mesne rever- 
sioner, no such question could have arisen; 
it would have been a minor proposition so 
evidently contained in the major one of the 
descent, as to be entirely unworthy of dis- 
cussion. The elaborate opinion, therefore, 
given in that case, to prove that a reversion 
is assets in tlie hands of an administrator 
of the mesne reversioner, shows that the su- 
preme court of the commonwealth disavows 
the construction of the statutes contended for 
by the defendants. Or at least it can hardly 
be imagined that the court, in giving an 
opinion embracing the general history of the 
common law upon this subject, should have 
simply stated the alteration inferred from the 
clauses in the statutes providing for the pay- 
ment of debts, and not have alluded to the 
still gi-eater change of the rule of descents, 
when such change, if it had been made, 
would have been a conclusive argument in 
favor of the decision there given. 

Upon these views, the plaintiff relies for 
judgment in his favor, as being entitled to 
the whole of the demanded premises. Should 
It, however, be otherwise adjudged, it will 
become necessary to consider the second 
question proposed, viz. whether the plaintiff 
is entitled to a double portion, or takes equal- 
ly with the defendant If the first question 
be decided in favor of the defendant, I am 
at a loss to conceive of any doubt upon this 
point For by the statute of 1783, above 
cited, it was enacted, that the eldest son 
should inherit a double portion of the real 
estate of his intestate parent which provi- 
sion was not repealed until the year 1789; 
consequently, as Jane Tyler Cook died in , 
1786, leaving the plaintiff and Mary Cook 
her only issue, the reversion of her real es- 
tates, if descendible dm-ing the continuance 
of the particular estate, vested immediately 

6FED.CAS. — 26 



(Case No. 3,159) COOK 

according to the rule in the statute of 1783, 
and two third parts became instantly and 
permanently vested in the plaintiff, and the 
remaining third part in his sister; the rule 
of descents, existing at the time of descent 
cast, determining the right of inheritance. 
Jackson v. Hendricks, 3 Johns. Cas, 214. The 
only ground, therefore, upon which the de- 
fendant could claim to be entitled equally 
with the plaintiff, must be by maintaining the 
common law rule as unaltered, and assum- 
ing to be, at the time of the descent cast (viz. 
at the death of the tenant by the curtesy), 
the legal heir, jointly with the plaintiff, of 
Jane Tyler Cook, claiming through their fa- 
ther and his daughter, Mary Cook, by virtue 
of the provision in the statute making him 
heir of her real estate, and thus giving to 
that provision the effect of constituting him 
a representative of his child in such manner, 
as to make him a legal heir of the mother; 
a construction which, it is presumed, neither 
the language nor policy of the statute will, 
in any degree, authorize. 

0. S. Daveis, for defendant conceded the 
main point contended for by the counsel for 
the demandant, viz. that curtesy suspends 
descent, to be well settled as law in the time 
of Lord Coke, who says, that the whole com- 
mon law was so clear, that he knew but two 
points doubted in all his time. A contrary 
^position, however, had prevailed under pre- 
ceding reigns; and was holden by the whole 
court in the time of Henry VIL, as appears 
by the context to Littleton (section 394). -In 
New York the English doctrine has obtained, 
in consequence of the adoption of the com- 
mon law of descent prior to the Revolution; 
and the subsequent statute of descents es- 
tablishing the rules of the common law in 
all cases not expressly provided. But it has 
not been recognized in Massachusetts; and 
the principle does not belong to her jurispru- 
dence. A better doctrine has dawned in the 
decisions that have taken place, more con- 
sonant to the character of the early law of 
England, and supported by several of the 
principles and analogies of the common law 
itself. 

By the operation of the common law as a 
general ruie, the descent of the reversion is 
suspended, in some measure, during the 'con- 
tinuance of the particular estate. Yet the 
reversioner may enter in his own title to se- 
cvre his own rights, and may gain a suffi- 
cient seisin by the entry, or other exercise of 
right, to give efficacy to his grant and pre- 
vent any departure of the inheritance. A re- 
version is not esteemed assets, at common 
law, for the reversioner's debts; still he may 
charge it with them, by binding his heirs in 
the form of the obligatioii. Also, judgment 
against him wiU bind th&.estate, although no 
execution be taken ouFliritil the estate have 
actually descended. Again, debt will lie 
against the heir of an obligor from whom 
nothing has descended in fee simple except 
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a reversion, and a special judgment and ex- 
tent framed thereupon. These cases are col- 
lected by Cruise, who justly classes rever- 
sions under the general denomination of vest- 
ed interests. There must be a power to pro- 
tect the inheritance, and that right resides 
in the reversioner. An action of waste wiU 
lie for the heir against the tenant in dower, 
or the tenant by curtesy; and the estate is 
vested by forfeiture. 4 Bm-rows, 2141; 3 
Rep. [Coke] 23. In dower, also, descent is 
suspended as to the part set ofC, so that only 
two thirds are deemed to descend in fee, as 
curtesy is said to suspend the descent of the 
whole; yet the heir is punishable for not set- 
ting out dower. Such is the genius of the 
common law in respect to the descent of re- 
versionary rights. But the demandant 
grounds his case upon the strict masim of 
the common law, "non jus sed seisina facit 
stipitem." The foundation of this maxim lies 
in the feudal constitution, which required, 
that whoever claimed by descent should 
malce out a strict pedigree, as heir from the 
first purchaser. But as in the course of time 
it might be rendered difficult to trace a gene- 
alogy, probably obscured and perplexed, it 
became an established \mderstanding of thia 
rule, that the seisin of the last possessor 
should prevail as presumption of his being of 
the blood of the first purchaser. Still, as it 
required the union of both bloods of the 
fli'st marriage to constitute a legitimate rep- 
resentative of the original feoffee, so, under 
this relaxed construction of the rule, it was 
made a rigorous condition, that the claimant 
should be of the whole blood of the one last 
actually seised. Hence the maxim, "quod 
possessio fratris de feodo simplici facit 
sororem esse haeredem," to the exclusion of 
the brother of the half blood. 1 Inst 14; 
2 Reeve, Hist Eng. Law, 317; 2 "Wood. Lect. 
§ 253; 2 Gu. Bac. Descent A. C. 29, 30. This 
principle was preserved in England to secure 
the escheat against the half blood. It was 
useful also, imder the same system, to pro- 
tect the right of a disseisee against a descent 
cast diuring the continuance of the estate by 
curtesy in the surviving husband of the dis- 
seisee. This is the express case put in Lit- 
tleton. And it is pursued as a general propo- 
sition, by Chief Justice Kent, (4 Johns. 401), 
that a descent cast will not affect the right of a 
remainder-man or reversioner, if a particular 
estate exist The principle is likewise main- 
tained in New York in favour of the whole 
blood; the common law of descent not being 
entirely abolished, but the spaces left by the 
statute supplied from the former source. 
The system of descent, in that state, is com- 
posed of the five canons of the statute, and 
the five rules of the common law, applicable 
to all cases not especially provided; and the 
distinction of blood among collaterals is not 
done away. The decision of Jaclison v. Hen- 
diicks, 3 Johns. Oas. 214, was grounded en- 
tirely on the common law, as the case arose 
prior to the statute. In Bates v. Shraeder, 



13 Johns. 260, it may be doubtful, whether 
the present point was necessary to be deter- 
mined. In delivering the opinion in Jackson 
V. Hilton, 16 Johns. 97, Mr. Justice Spencer 
reposed on a maxim of law, said by Chief 
Justice De Gray (3 Wils. 526) to have 'sub- 
sisted for ages, upon the authority of Brac- 
ton, Britton, and Fleta, namely, "that lands 
in fee simple must descend to the heir of the 
whole blood of the person last actually seised 
thereof." It cannot be denied, that this is 
the exact doctrine of the English law, 
"seisina facit stipitem." This whole doctrine 
is acknowledged by Sir William Blackstone 
to be a very fine spun and subtle nicety. At 
the same time he defends it against the stric- 
tures of Locke, in his Essay on Government, 
and Craig, in his Treatise on Fe'udal Law, as 
absurd and derogating from the maxims of 
equity and natural justice; and vindicates it 
on the fundamental principles of the law of 
England, averring the succession of the whole 
blood itself to be merely a feudal favor. He 
leaves it, therefore, entirely for the legis- 
lature to determine how far it may be ex- 
pedient to afCord relief by amending the law 
in particular instances, or some private incon- 
venience should be submitted to, rather than 
a long established rule should be shaken. 
Thus it is with the whole system of descent 
in England. It is supported altogether on 
the principle of positive establishment; and 
therefore it is insisted by its apologists, that 
the numerous and arbitrary rules, by which 
its course is directed or intercepted, are not 
open to objection as violations of natural 
justice. 2 Wood. Lect. 252. The universal 
answer to all exceptions on this score is given 
in the brief expression of Lord Kenyon, "lex 
ita scripta est." Several of its rules, at the 
same time, the lord chief justice admitted, 
were rigid, and some might press hard; such, 
for example, as the exclusion of the half 
blood, and the exposure of a person, on whom 
a collateral warranty should descend without 
assets, to be stripped of all his property. 
Wisdom or fancy might erect a bolder, more 
pleasing, perhaps more perfect system; but 
these rules were nevertheless the aclmowl- 
edged law of the land; and it was the happi- 
ness of his lordship, no less than his duty, 
to follow and give effect to them. 7 Durn. 
& E. [Term R.] 415. 

Upon these principles of the law of Eng- 
land, in the first place, the fee was not al- 
lowed to be inheritable at all. The whole 
was holden of a superior, who was at once 
the founder and ultimus haeres of the estate; 
and when, by the greatest favor granted un- 
der the feudal law, when, says Sir William 
Blackstone, "in the most solemn acts of law, 
we express the strongest and highest estate 
that any subject can have, it is seised in his 
demesne as of fee; that is, not simply and 
pm-ely his own, since it is held of a superior 
lord, in whom the ultimate fee resides." 2 
Bl. Comm. 105. All rights of real estate 
were thus reduced to mesne "and base inter- 
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ests, carved out of the lordship of the land. 
Eegard was had to a certain entire represen- 
tation of the fee, in refei-ence to the condition 
of a strict personal service or fealty. Hence 
the selection of the oldest male descendant, 
or nearest collateral relative, in whom the 
whole inheritance centered; the favour 
shown to the eldest son because he was to sit 
in his father's seat; the authority over his 
marriage, &c. On these grounds the several 
persons, among whom these inferior estates 
were parcelled, were attendant on the lord 
paramount, the heir for his inheritance, the 
husband for his cm'tesy, the reversioner for 
his reversion, &c. And hence the aversion of 
this system, through following time, to all 
those inventions for throwing lands into com- 
merce, or appropriating them to uses, by 
which these feudal consequences, and espe- 
cially escheat, might be avoided. But this 
maxim, "non jus sed seisina," is not recog- 
nised as a feature in the jurisprudence of 
Massachusetts. Tlie obligations of feudal 
tenure, as expressed by Professor Stearns 
(page 61), formed no part of the laws of the 
colony or province. The tenure of free and 
common socage, established in the colony by 
the first charter, copied from the royal manor 
of East Greenwich, was cotemporaneously 
interpreted by the prescriptive customs of 
gavelkind, within the county of Kent, where 
that manor was situated. The tenm*e, if so 
it can be termed, subsisting undex* this con- 
struction, can hardly be distinguished from 
that which once prevailed under the descrip- 
tion of allodial. By the ancient laws of Eng- 
land, existing do^vn to the Conquest, lands 
descended equally among all the children 
without discrimination. These were the 
Saxon rules of inheritance, which were con- 
fined to the coimty of Kent, after the Nor- 
man Conquest, and reduced to the custom of 
gavelMnd, as appears by Selden, Sir Matthew 
Hale, and Lord Holt Hale, C. L. 220; 1 P. 
Wms. 49. 

The doctrine of descent, adopted in the 
colony under the charter, was quite different 
jQcom the feudal. It was considered, not a 
political, but a natmral right Sull. Land Tit. 
148. "Haeredes, suecessoresque sui cuique 
liberi," is a maxim, not merely confined to 
the woods of Germany, where it existed with 
the addition of "Tacitus, et nullum testamen- 
tum;" but it is pronounced by Dr. Christian, 
in his leai-ned and candid notes on Black- 
stone, to be one of the first laws of nature. 
The Roman law was, "liatio natiu'alis, quasi 
lex quaedam tacita, liberis parentium, haere- 
ditatem addiceret, velut ad debitam succes- 
sionem, eos vocando." In relation even to 
the kindred custom of Kent, it is said, by 
Lord Coke, "that it standeth with some rea- 
son, for every son there is as great a gentle- 
man as the eldest son, and perchance will 
grow to greater honor and valor." Dr. Ar- 
thur Browne (1 Civ. Law, 27) represents gav- 
elling as the policy of republics, preventing 
the prodigious gi-owth of estates, forbidding 



"the towering castle to rise, and the immense 
demesne to spread, and swell the arrogance 
of primogeniture." Gov. Hutchinson, in hi& 
original volume, contemplated the futiu-e rev- 
olution as the natm'al result of the existing 
laws of inheritance, and predicted, that a 
similar change in the English law would be- 
equally fatal to the British constitution. 
"Nobis veluti unum cunctis patrimonium."" 
The title secm*ed to the government under 
the feudal denomination of escheat, on the- 
failure of the line of inheritance, is only a 
provisional principle of imiversal municipaL 
law, and only amounts to a kind of caducarj- 
succession on the part of the state or sover- 
eign. The Massachusetts law of descent Is- 
moulded on the Roman law of succession^ 
which invested the heir with absolute domin- 
ion over the inheritance. This is the strong 
peculiarity pointed out by the accomplished 
Mr. Butler, in his learned notes on the Insti- 
tutes, between the feudal and Roman systems 
of polity, in respect to landed property. The- 
direct dominion of the Roman heir over the: 
inheritance was imdiminished by the exist- 
ence, either of the usus-fmctus, or of the- 
fidei-commissary substitution; neither of 
which suspended the absolute vesting of the- 
estate. Indeed, the civil law considers the 
parent and son as much the same person, sO' 
that the inheritance is not so strictly deemed 
to descend on the death of the progenitor, as- 
to continue in the possession of the sm'vivor> 
Dig. 28, 2, 11. The provincial act of 4 W. & 
M. c. 8 (1692), was copied from the English^ 
statute of disti-ibutions, 22 & 23 Car. IL, ex- 
tending its provisions to real as well as per- 
sonal estate, and distributing the residue of 
the intestate's estate among his children or- 
next of kin. Although this act did not, in. 
express terms, establish a proper system of" 
inheritance, yet the construction given to it 
by the provincial lawyei's always was, that sn 
right of inheritance was determined in the- 
proportions, and among the relations, that 
the act required the residue to be distributed.. 
The common law doctrine of inheritance was- 
never countenanced in fee simple estates.. 
The fee was constantly considered as vesting: 
in the heirs of the intestate immediately oa 
his death. A question was afterwards 
raised, however, which, for a time, is related 
to have been one of considerable expectation; 
whether brothers and sisters of the half 
blood were within the same degree of con- 
sanguinity imder the act of 1692. For a sea- 
son, it seems, that the common law principle^ 
which excluded the half blood, was stoutly 
upheld; and the escheat, in preference to the- 
right of the half blood, prevailed in regard to> 
land, notwithstanding the act made no dis- 
tinction between real and personal estate. 
This was the last relic of the feudal doctrine- 
of inheritance; and the exclusion of the half 
blood from the collateral descent is under- 
stood to have continued, in the course of 
practice, until toward the middle of the last 
century, when the right of the half blood was- 
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established, upbn a special verdict, in tlie 
case of Hall v. Sprague, in 1748, supposed to 
be prior to tbat of Ames and Gay, decided in 
tlie superior court at Boston; and tbis deci- 
sion has been considered as extending back, 
and constituting the law of the province. A 
similar question had arisen in England, upon 
the statute of distributions, as early as 1690, 
in the case of Crooke v. ^yatt [2 Vern. 123], 
which was ruled in favor of the half blood, 
affirmed in the house of lords, and never 
again moved; and with the phraseology of 
that statute this cotemporaneous construc- 
tion is supposed to have worked itself into 
the law of Massachusetts. SuU. Land Tit 
153, 156; 12 Mass. 490. 

The rules of descent and distribution of real 
and personal estate have generally been alike 
in Massachusetts. The statute of 1805, c. 
90, describing descendible estates, expresses 
"any lands, tenements, or hereditaments, any 
right thereto, or interest therein, whether in 
fee simple or for the life of another, of which 
any person shall die seised." These terms 
are sufficiently copious and exact to embrace 
an the various estates existing in law, to 
which a qualily of inheritance could be com- 
municated; and in the well considered ease of 
Sheffield v. Lovering, 12 Mass. 490, it was 
holden, that the statute was not intended to 
establish new rules, but to adopfand confirm, 
in dear and explicit language, the legal con- 
struction that had been given to preceding 
statutes, which had been holden to be the 
law of the country more than a century. 
Reversions and remainders are comprehend- 
ed in the constructions of these provisions. 
14 Mass. 92. The question of the inheritable 
quality of the half blood, against the rule of 
the common law, was put to rest in this com- 
monwealth, in the case of Sheffield v. Lover- 
ing. The original stock, or propositus, was 
no longer regarded, in that decision, as direct- 
ing the course of descent The whole of the 
father's estate was deemed to descend to his 
daughter and sole heir, who died in the life- 
time of her mother, his dowable widow, leav- 
ing half brothers and sisters, children of her 
mother by another husband; so that the 
whole became the estate of the daughter, and 
herself the new stock of inheritance, which 
passed entirely out of the blood of her father. 
The distinction of blood is allowed by statute 
only in respect to the portion of a child, de- 
rived from a deceased parent, dyhig under 
age, unmarried, and which is disposed of, by 
virtue of the provision, in the same manner 
as if such child had died before the parent^ 
but this provision does not operate on the es- 
tate of any such child, acqmred from any 
other source. The suggestion of Professor 
Steams, therefore, that the rule of the com- 
mon law, "quod seisina facit stipitem," is re- 
ceived in Massachusetts, is to be received 
with some considerable limitation. It is ad- 
mitted, in his excellent treatise, not to apply, 
in its full force, where the ancestor acquires 

the estate by purchase, that is, by his own 



act; and several cases are mentioned, in 
which an ancestor may, at common law, 
transmit to his heirs an estate, of which he 
was never actually seised. The English rule 
of law, requiring actual seisin, is so far re- 
laxed in New York, as to permit the forma- 
tion of an entire new stock of descent in one 
ease, arising out of the different situation of 
this country, in relation to property of wild 
and unimproved lands. 14 Johns. 406. In 
New Hampshu-e the stock is not regarded as 
the rule of descent 2 N. H. 460. In Con- 
necticut where the distinction of blood is 
still not quite so stale as it is in Massachu- 
setts, this doctrine has been digested in a se- 
ries of provisions and decisions, by which 
the estate descends to the heirs of the legal 
owner, whether he were seised or not, and 
without being confined to the blood of the first 
purchaser; the maxim of "seisina facit stipi- 
tem" does not prevail, and curtesy produces 
no suspension of descent [Hillhouse v. Ches- 
ter] 3 Day, 166; [Bush v. Bradley] 4 Day, 
306. The statute of 1805, e. 90, § 5, describes 
the real estate, of which a debtor dies seised, 
made liable for his debts, in the same terms 
in which it prescribes the descent of real es- 
tate. The former statutes of 1783 and 1784 
are considered as containing equivalent ex- 
pr^sions, and the same policy is construed 
to pervade the mass of early colonial and pro- 
vincial, as well as state legislation on this 
subject; to wit to charge the whole of a 
man's estate with the payment of his debts. 
Vested remainders and reversions are strictly 
included in the terms of the former statute, 
as liable for the debts of the proprietors. 
The case of "Whitney v. Whitney, argued up- 
on by the demandant's counsel, proceeds up- 
on a doctrine altogether different from the 
common law. It does not go on the sup- 
posed ground of charging the reversion with 
the debts of the heir; but it contemplates" 
an immediate descent of the fee, -the statute 
assuming it to be the estate of the debtor. 
This doctrine is illustrated by various deci- 
sions in Massachusetts. Williams v. Amory, 
14 Mass. 20; Penniman v. Hollis, 13 Mass. 
429; Dmgley v. Dingley, 5 Mass. 535; Bates 
V. Webb, 8 Mass. 458; Denny v. Allen, 1 Pick. 
147. And see 2 Johns. 450; 4 Johns. 60. 
The spirit of the Massachusetts system is op- 
posed to all suspension or postponement on 
the casting of descent or vesting of the in- 
heritance. The doctrine of abeyance is hard- 
ly recognized as existing any longer in Eng- 
land, the fee being considered as lodging in 
the heir imlil the contingency occurs to take 
it away. Heirs are seised in law before en- 
try. By our statute they are at once entitled 
to partition, as tenants in common, this be- 
ing an incident to the estate. Partition may 
be had of lands holden in dower; and there 
seems to be no sufficient reason to distinguish 
the situation of an estate under curtesy. On 
the death of the ancestor, the heirs became 
seised of the estate of inheritance, independ- 
ent of any subsisting freehold or tenancy for 
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life. The seisin of tlie tenant of the particu- 
lar estate is the seisin of the reversioner, who 
may enter at common law in his own name 
to secure his own right, and may, in this com- 
monwealth, enter during the life of the for- 
mer, if he refuses. Cruise, Dig. tit. 35, c 14, 
§ 54; 9 Mass. 508; TVaUingford v. Hearl, 15 
Mass. 471. No public policy remains to De 
supported by the preservation of the ancient 
rule of the feudal law; and it is not sus- 
tained by any moiuL principle. For what is 
there in the nature of the tenancy by curtesy 
(an estate which the law carves out of the 
Inheritance of the child for the life-time of 
the father, by reason of his having inheritable 
issue, of the mother, from whom the descent 
is derived), that should go to the destruction 
of the inheritance itself? 

STORT, Ch;cuit Justice. Upon the very 
elaborate and learned arguments at the bar, 
eveiy matter has been brought before the 
court, that can assist m. forming its judg- 
ment I should have been glad, as this is a 
point of local law, to have foimd the princi- 
pal question adjudicated in our own state 
tribunals, so that my duty might have been 
merely to follow their decision. Unfortu- 
nately, no such case is Imown to exist, and 
it must therefore here receive an original de- 
termination. The rules of the common law 
have been fully stated at the bar, and indeed 
admit, upon the authorities, of no serious 
controversy. Where the estate descended is 
a present estate in fee, no person can inherit 
it, who cannot, at the time of the descent 
cast make himself heir of the person last 
in the actual seisin thereof; that is, as the 
old law states it, "seisina facit stipitem." 
But of estates in expectancy, as reversions 
and remaindei's, there can be no actual seisin 
dm'ing the existence of the particular estate 
of freehold; and consequently there cannot 
be any mesne actual seisin, which, of itself, 
shall tmrn the descent, so as to make any 
mesne reversioner or remainder-man a new 
stock of descent, whereby his beir, who is 
not the heir of the person last actually seised 
of the estate, may inherit The rule, there- 
fore, as to reversions and remainders, ex- 
pectant upon estates in freehold, is, that tm- 
less some thing is done to intercept the de- 
scent, they pass, when the particular estate 
falls in, to the person who can then make 
himself heir of the original donor, who was 
seised in fee and created the particular es- 
tate, or if it be an estate by purchase, the 
heir of him who was the first purchaser of 
such reversion or remainder. It is no matter 
in how many persons the reversion or re- 
mainder may, in the intermediate period, 
have vested by descent; they do not of 
course, form a new stock of inheritance. 
The law looks only to the heir of the donor 
or first pm'chaser. But while the estate is 
thus in expectancy, the mesne heir, in whom 
the reversion or remainder vests, may do 
acts, which the law deems equivalent to an 
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actual seisin, and which will change the 
course of the descent, and make a new stock. 
Thus, he may by a grant, or devise of it or 
charge upon it, appropriate it to himself, and 
change the course of the descent In like 
manner, it may be taken in execution for 
the debt of such mesne remainder-man or re- 
versioner during his life, and this, in the 
same manner, intercepts the descents. But 
if no such acts be done, and the reversion or 
remainder continues in a course of devolu- 
tion by descent, the heir of the first donor 
or purchaser will be entitled to the whole 
as his inheritance, although he may be a 
stranger to all the mesne reversioners and 
remainder-men, through whom it has de- 
volved. These doctrines are fully and learn- 
edly explained by Mr. Watkins hi his Essay 
on Descents, and are so well known, that it 
seems unnecessary to give to them any illus- 
trative eommentaiy. Watk. Desc. 137 (HO), 
148 (116), 153 (120). Now the operation of 
this doctrine ua respect to estates in fee in 
possession, which are subject to dower and 
tenancy by the curtesy, is very important. 
Tn the former case, though the heir at law 
may obtain an actual seisin by entry into 
the whole estate, yet, by the assignment of 
dower, that seisin, as to the third part as- 
signed as dower, is defeated ab initio; for 
the dowress is in of the seisin of her hus- 
band, and her estate is but a continuance of 
this seisin. The same principle is true of 
tenant by the curtesy. It Isl even stronger, 
for the law vests the estate by curtesy in 
the husband without any assignment and 
even without any entry, if the wife were 
already in possession, his estate being initi- 
ate immediately on issue had, and consum- 
mate by the death of his wife. So that there 
is no chasm between the death of the wife 
and his possession, as there is in case of the 
death of the husband and the assignment of 
dower to the wife, in which there can be a 
mesne s^sin. Watk. Desc (82) 104. Nothing, 
therefore, but a reversion passes in such case 
to the heir. But it is a misnomer to call it 
a case of suspended descent In such case 
of curtesy, the reversion descends and vests 
absolutely in the heir. He may sell it, in- 
cumber it, devise it; and it is subject to ex- 
ecution as part of his property during his 
life. The descent to the heir is not suspend- 
ed, but the actual seisin of the fee i& not 
in him, since by law the actual seisin is in 
the tenant by the curtesy. 

Applying these principles to the case now 
in judgment, it is obvious, that when Jane 
Tyler, the wife of David Cook, died in 17S6, 
seised of the premises, her husband became 
tenant thereof by the curtesy, and conse- 
quently the reversion thereof alone descend- 
ed to her children, viz. to Horatio Gr. Cook 
(the plaintiff) and Mary T. Cook. By the act 
of descents of 1783, c. 36 [supra], the eldest 
son was entitled to two shares, and tJiis 
right, if at all, took effect at the time of the 
descent cast; and it is just as applicable to 
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the case of a reversion or remainder as to 
-a present estate in fee. Nothing has since 
taken place to devest the title of the plaintiff 
-by descent from his mother, and as the es- 
tate has fallen into possession by the death 
■of his father, his reversion has become a 
present estate to tT70 thirds of the premises 
in conti'oversy. The great question turns np- 
'on the third of the reversion belonging to 
Maiy T. Cook. She die'd in 1809, and if 
■without issue, and it had been a present es- 
tate in fee, her father would have inherited 
at as her heir. It was but a revei-sion, and 
If the rule of the common law be in force 
here, the plaintiff, being at the time of the 
deatbt of the tenant by the curtesy the sole 
Oieir of his mother, is entitled to take the 
whole estate. Have our laws abrogated the 
snile of the common law? By the colonial 
acts of 1641 and 1649 it was ordered, that 
"'when the husband or parents die intestate, 
the coimty court &c. shall have power &c. to 
<divide and assign to the children, or other 
Sieirs, their several parts and portions out 
of the said estate; provided the eldest son 
shall have a double portion; and where 
:there are no sons, the daughters shall inherit 
41S copartners, unless the com-t, upon just 
■cause alleged, shall otherwise determine." 
There is nothing in this language, which 
points to any particular kind of estates, and 
the language is sufficiently broad to cover 
.all kinds. By the provincial act of 1692 (4 
W. & M. c. 8) it was enacted, "that every 
person lawfully seised of any lands, tene- 
ments, or hereditaments within this province, 
in his own proper right in fee simple, shall 
have power to give, dispose, and devise the 
•same," &c. &c.; and if not so disposed of, 
then "the same shall be subject to a division 
with his personal estate, and be alike dis- 
tributed according to the rules hereinafter 
expressed for intestate estates." Here, again, 
there is no language discriminating between 
the various kinds of estates, whether present 
■or in expectancy, unless some stress can be 
laid on the words "lawfully seised of any 
lands," &c. the force and effect of which will 
come under consideration in construing the 
:act of descents, under which the present 
question arises. The act of 1783 (chapter 36) 
■enacts, that "when any person shall die 
■seised of any lands, tenements, or heredita- 
■ments, not by him devised, the same shall 
•descend in equal shares to and among his 
•children, &c., except the eldest son," &c. &c. 
-Another clause declares, that "the real estate 
shall stand chargeable with all the debts of 
the deceased over and above what the per- 
sonal estate shall be sufficient to pay," &c. 
And throughout the act, there is a studious 
silence as to any differences in the course 
•of descent of any estates capable of descend- 
ing. Then came the act of descents of 1805 
-(chapter 90), which was drawn by Chief Jus- 
tice Parsons, and after a full explanation of 
his views, with his permission perused by 
one, then being a member of the legislature. 



and with what little aid and co-operation I 
could give it, passed into a law. That act 
provides, that "when any person shall die 
seised of any lands, tenements, or heredita- 
ments, or of any right thereto, or entitled 
to any interest therein, in fee simple, or for 
the life of another, not having lawfully de- 
vised the same, the same shall descend in 
equal shares to his children, &c. &c.; and 
when the intestate shall leave no issue, the 
same shall descend to his father," &c. &c. 
Mary T. Cook died in 1809, and consequently 
this act regulates the descent of her estate. 

The present case is obviously within the 
words of the act No reasonable doubt can 
be entertained, that a reversion is a "right" 
or "interest" in lands. In truth, it is in- 
eluded under the denomination even of 
"land," and a grant of land will convey a 
reversion. Com. Dig. "Estates," B, 12. A 
fortiori, it is included under the description 
of "tenement" and "hereditament," for these 
are words of more extensive import, nomina 
generalissima. Com. Dig. "Grant," B; 
Shep. Touch. 88; 1 Inst 6a. The language 
of the act is, "when any person shall die 
seised." But it is not a just construction of 
the act, to interpret this as intending an 
actual seisin. Lord Coke says (1 Inst. 153a), 
"seisin is common, as well to tlie English as 
French, and signifies, in the common law, 
possession." Com. Dig, "Seisin," A, 1. It 
may be either a seisin in law, or a seisin in 
fact Now, without adverting to what con- 
stituted, in the ancient law, a seisin in law, 
as contradistinguished from a seisin in deed, 
it is sufficient to say, that for centuries the 
language of the law has been, that a rever- 
sioner is "seised" of the reversion, although 
dependent upon an estate for life. Thus, in 
Plowden, 191, it was held by the court, that, 
where a reversion is dependent upon an 
estate for life, the reversioner, in pleading, 
may state, that he is seised of the reversion. 
Watk. Desc. d, §§ 1 (27), 39-44; 2 Bl. Comm. 
127. By this no more is meant, than that he 
has a fixed vested right of future enjoyment in 
it If a sense, at least as large as this, were 
not given to the term "seised," it would fol- 
low, that the descent of reversions and re- 
mainders vested by purchase in the ancestor, 
and even of reversions vested in the original 
donor of the particular estate, would be 
wholly unprovided for, both by the provin- 
cial acts of descents of 1692, and the state 
act of 1783. Cases of this sort must have 
been innumerable, and yet no doubt ever 
was entertained, that the descent of such 
remainders and reversions was provided for 
by these acts. My opinion is, however, that 
the word "seised," used in all these acts, has 
a broader signification, and such as belongs 
to it in common parlance. It is equivalent 
to "owning;" and "seisin" is equivalent to 
"ownership." My reason is, that otherwise 
none of these acts would regulate the de- 
scents of estates, whex'eof the ancestor, at 
the time of his death, was disseised; and 
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yet, from the first existence of these acts, 
up to the present day, it has always been 
understood, that the descent of ertates from 
the disseisee, was to the same heirs as would 
inherit, if he died in the actual seisin. The 
language of the provincial act of 1692 is, 
"any person lawfallj^ seised;" but that of 
the acts of 1783 and 1805 is, any parson who 
"shall die seised." Upon a descent, there- 
fore, east from an ancestor, who was dis- 
seised in his life-time, and died disseised, no 
title would pass to his heirs under these acts 
(but pass to the heir at common law), if 
we did not interpret the word "seised" as 
equivalent to "owning" or "entitled to;" and 
this, as far as my knowledge extends, has 
been the imiform intei-pretation. If, how- 
ever, anj' doubt whatsoever could remain on 
this point, it is put completely at rest by the 
supplementary clause in the act of 1805; "or 
of any right thereto, or entitled to any in- 
terest therein." And as one object of that 
act was to clear away latent ambiguities, 
and to affirm the settled construction upon 
the former acts, these words seem appropri- 
ate for the very purpose under cons-deration. 
I confess I should not have entertained any 
doubt as to the true construction, without 
them. There are other parts of these acts, 
which satisfy m3' mind, that the legislature 
Intended, by them, to provide effectually for 
the descent of all the real estate of the in- 
testate. The phrase, "real estate," occurs 
frequently in the acts, as of the same im- 
port with the words, "lands, tenements, and 
hereditaments;" and the provision, making 
the "real estate" of the intestate liable to his 
debts, was evidently meant to be co-exten- 
sive with the property, whicli would pass by 
■descent If the legislature, by these acts, 
meant to provide a system of descents for 
all the real estate, which is vested in the 
intestate at the time of his death, and refer to 
him alone as the stock of inheritance as to 
such real estate, upon what ground can re- 
sort be had to the common law for a rule of 
'.descent in the present case. The legislature 
has nowhere named reversions or remain- 
ders, as entitled to a distinct com*se of de- 
scent. It has nowhere stated, that the heir 
must make himself heir, when the estate 
falls into possession of the original reversion- 
-er, or of the purchaser of such remainder. 
It has been perfectly silent on this subject; 
and has uniformly looked to the last in- 
testate, as the stock of descent of the real 
estate vested in him; and in one or two ex- 
cepted cases only (as of a child dying un- 
der age, &C.) has made a special provision, 
interfering with the general policy of the 
acts. These very exceptions are strong to 
show, that no others were intended. If the 
argument at the bar can be maintained, 
then this is a case wholly unprovided for 
by any statute, and the descent is to be reg- 
ulated by the canons of the common law. 
But if reversions and remainders are out 
of the statute, so far as respects the stock 



of inheritance, what ground is there to stop 
here, and not apply the same rule to the 
heirship? If the statute meant to leave the 
rule of the common law in force, as to re- 
versions and remainders, then the heir at 
common law, that is, in case of several chil- 
dren, the eldest son, is entitled to take the 
whole. Upon what principle can we apply 
our canons of descent to reversions and re- 
mainders to ascertain who are the heirs, 
and, at the same time, refuse the like applica- 
tion as to who is the ancestor, or stock of 
inheritance? If our statutes do not con- 
template cases of reversions and remain- 
ders, then such cases are to be governed 
wholly and exclusively by the common law. 
Such a doctrine has not, as I recollect, been 
asserted. 

The present question must have often oc- 
curred, in many cases of dower, and in still 
more numei-ous cases of tenancy by the cur- 
tesy. Yet hitherto there has been a total si- 
lence among the profession on the subject 
There has not been any case within the mem- 
ory or tradition of any man, in which such a 
right has been asserted or acquiesced in, as 
the plaintiff now claims. Judge Trowbridge, 
in his reading on the statute of distributions 
(Precedents, Dedax., Ed. 1802, p. 290) of 
1692, makes no allusion to any such doctiine; 
and yet if it had been stirred, it could 
scarcely have escaped his learned mind, and 
must have constituted a very important part 
of his reading. I have a note of a very mem- 
orable case (Ames v. Gay), in which the ques- 
tion must have arisen, and must have been 
decided, if there had been any such doctrine 
then afloat My note states, that the case 
was an ejectment decided on a special ver- 
dict in 1749, and that the facts were as fol- 
lows: One Fisher was seised of the estate 
in question, and devised the same to his wife, 
during her widowhood, remainder in fee to 
his daughter Mary, who was the wife of the 
demandant The testator died, and after- 
wards, during the life of Fisher's widow, 
Mary, the devisee, died, leaving an only child, 
Fisher Ames, who afterwards died without 
issue, and intestate. Afterwards the widow 
of Fisher died, and thereupon the demand- 
ant brought the suit, as heir of his son,Pisher 
Ames. The defendant (Gay) claimed the es- 
tate as husband of the niece of Mary, the 
wife of the demandant The court, after 
argument, gave judgment for the demandant 
I have understood, that this was the first 
cause in which the point was decided, that 
the father could inherit from the son, under 
the provincial act of 1692. But it presents 
the identical question now before the coxirt, 
and the father could not have recovered, if 
the plaintiff's argument is now well foimd- 
ed.* The case of Williams v. Amory, 14 

* The following is a copy of the record in the 
case of Ames v. Gay: "Suffolk — ss. At his ma- 
jesty's superior court of judicature, court of 
assize and general gaol delivery, begun and held 
at Boston, within and for the county of Suf- 
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Mass, 20, seems to hare proceeded upou the 
ground, that a remainder-man, Tvho died be- 
fore the expiration of the tenancy for life, 
was a proper stock of descent. In that case 
the intestate took by purchase, and therefore 
was at common law a proper stock of inher- 

folk, on the third Tuesday of August, being the 
15th day of said month, Anno Domini 1749, 
Nathaniel Ames, of Dedham, in the county of 
Suffolk, physician, plaintiff, against Benjamin 
Gay, of Dedham aforesaid, yeoman, defendant, 
in a plea of review of a plea of ejectment, com- 
menced and prosecuted by the plaintiff against 
the defendant at an inferior court of common 
pleas, held at Boston aforesaid, for the said 
county of Suffolk, on the first Tuesday of Octo- 
ber, A- D. 1746, in the words following: viz, 
*In a plea of ejectment, wherein he demands 
against the said Benjamin a messuage and 
about half an acre of land, with the appurte- 
nances thereof, in Dedham aforesaid, bounded 
southerly by the county road, westerly by Mr. 
Samuel Dester's land, northerly and easterly by 
the said Nathaniel Ames's land, or however oth- 
erwise bounded; and saitJi, that on the twenty- 
fifth day of March, A. D. 1729, one Joshua 
Fisher was seised of the tenements aforesaid 
with the appurtenances in his demesne as of fee, 
and being so seised thereof by his last will in 
writing of that date, devised the same to Han- 
nah Fisher, his wife, to hold and improve during 
her widowhood; and by the same will further 
devised the same tenements, with the appur- 
tenances, to his daughter Mary, to hold to her 
and her heirs from, or immediately after, the 
death or marriage of the said Hannah, which- 
ever should first happen; and afterwards, viz. 
on the eleventh of March, A. D. 1730, the said 
Joshua died so seised thereof, after whose death 
the said Hannah entered into the tenements 
aforesaid, and by force of the devise aforesaid 
became seised of the same, with the appur- 
tenances, in her demesne as of freehold for 
the term of her life, determinable upon her 
marriage, and the said Mary was thereupon 
seised of fee and right of and in the remainder 
of the same tenements, with tiie appurtenances, 
expectant upon the death or marriage of the 
said Hannah; and the said Mary, being so 
seised of the remainder aforesaid, afterwards 
took to her husband the said Nathaniel Ames, 
by force whereof the said Nathaniel and Mary 
were seised of the aforesaid remainder of said 
tenements, with the appurtenances, as of fee 
and right, in right of the said Mary; and after- 
wards, viz. on the twenty-fourth day of Octo- 
ber, A D. 1737, had issue betweeen them law- 
fully begotten, viz. a son, named Fisher Ames; 
and afterwards, viz. on the eleventh of Novem- 
ber, A. D. 1737, the said Nathaniel and Mary, 
being so seised of the remainder of the said tene- 
ments, with the appurtenances, in form afore- 
said, in her right, she, the said Mary, at Ded- 
ham aforesaid, died so seised, after whose death 
the remainder in fee of the tenements aforesaid, 
with the appurtenances expectant, as aforesaid, 
descended to the said Fisher Ames, as only 
chUd and heir of the said Mary, whereby he, 
the said Fisher Ames, was seised of the remain- 
der of the same tenements with the appur- 
tenances, as of fee and right, expectant upon 
the death or marriage of the said Hannah; and 
afterwards, viz. on the seventeenth of Septem- 
ber, A. D. 1738, the said Fisher Ames, at Ded- 
ham aforesaid, died thereof so seised and intes- 
tate, leaving neither wife nor child; after whose 
death, the remainder in fee of and in the said 
tenements, with the appurtenances, expectant 
upon the death or marriage of the said Hannah, 
by force of the province law, made in the fourth 
year of lie reign of King William and Queen 
Mary, for the settlement of, and distribution of 
the estates of intestates, came, and fell to 
the said Nathaniel, the father of the said Fisher 



itance, and as he left only one child, the 
descent was the same as at tlie common law. 
The com-t, however, took no notice of the 
ease in this particular view. But the court 
there decided that remainders and reversions 
were, imder our laws, liable to be taken in 



Ames, as next akin to him the said Fisher Ames, 
the jntestate; whereby the said Nathaniei be- 
came seised of the remainder of the same tene- 
ments, with the appurtenances, as of fee and 
right, expectant upon the death or marriage 
of the said Hannah; and afterwards, viz. on 
the twenty-first day of Decembeir, A. D. 1744, 
the said Hannah continuing in her widowhood, 
and being seised of the said tenements and ap- 
purtenances in her demesne as of freehold, for 
the term of her life, determinable as aforesaid; 
and the said Nathaniel also being seised of the 
remainder thereof as of fee and right, expectant 
as aforesaid, she, the said Hannah, at Dedham 
aforesaid, died of such her estate so seised; 
whereupon the tenements aforesaid, with the ai>- 
purtenanees, by force of the province law afore- 
said, came, and belonged to the said Nathaniel, 
to hold to him and his heirs, and he ought to 
hold the same, and be in the possession there- 
of accordingly. Yet the said Benjamin Gay 
hath illegally entered into the said tenements 
and appurtenances, and unjustly holds him out 
of the same; to the damage of the said Na- 
thaniel Ames (as he saith) the sum of a thou- 
sand pounds.' And at the superior court of ju- 
dicature, held at Boston aforesaid, for the said 
county of Suffolk, on the third Tuesday of Feb- 
ruary, A. D. 1746, the aforesaid Benjamin Gay 
recovered judgment in said action against the 
said Nathaniel Ames for costs of court, which 
were taxed at thirty-five shillings and six-pence, 
which judgment the said Nathaniel Ames saith 
is wrong and erroneous, and that he is thereby 
damnified the sum of a thousand and five 
pounds; wherefore, for reversing the- said judg- 
ment, and for recovering judgment against the 
said Benjamin Gay for restitution of the costs 
aforesaid, and for possession of the premises, 
demanded in the original writ, and for costs of 
court, he. the said Nathaniel Ames, brings this 
suit, as also for his costs occasioned tbereby. 

"This suit was commenced at August term 
last, when both parties appeared, and the case, 
after a full hearing, was committed to the jury, 
who were sworn, according to law, to try the 
same, and returned their verdict therein upon 
oath, that is to say, they find specially, viz. that 
the said Fisher Aiues was seised of the remain- 
der of the tenements aforesaid, expectant upon, 
the death or marriage of the said Hannah Fish- 
er, as set forth in the writ, and afterwards died 
so seised thereof and intestate, leaving neither 
wife nor child; and afterwards the said Hannah, 
the tenant for life, died seised of the said tene- 
ments, as set forth in the writ, that the said Na- 
thaniel Ames was father of the said Fisher 
Ames, and the defendant's wife was his aunt; 
and if, upon the whole matter, the plaintiff, 
by force of the province law, is intituled to the 
premises, the jury find for the plaintiff rever- 
sion of the former judgment, possession of the 
premises demanded, and costs of court; but if 
not, they find for the defendant costs; and from 
thence the action was continued from term to 
term to this time, for the court's advisement 
on the special verdict; and now, after mature 
advisement thereon, and a full hearing of the 
parties by their counsel, it is considered by the 
court, that the former judgment be and hereby 
is reversed, and that the said Nathaniel Ames 
recover against the said Benjamin Gay the pos- 
session of the premises sued for, and costs of 
court, taxed at sixteen pounds, fifteen shillings 
and seven-pence, in bills of credit on this 
province of the new tenor. Fac. hab. pos- 
sess, issued Nov. 24, 1749." 



[6 Fed. Cas. page 409] 



(Case No. 3,160) COOK 



execution for the debts of the reversioner 
and remainder-man, and comprehended as 
"real estate" of the debtor under our statute 
of executions of 1783, c. 57. The cause of 
"Whitney v. Whitney, 14 Mass. 88, is more in 
point There the court held, that a rever- 
sion in the hands of a mesne reversioner was, 
on his death, to be considered as assets In 
the hands of his administrator for the pay- 
ment of his debts, notwithstanding the ten- 
ancy for life did not expire until after his 
death. The reasoning of the court proceeds 
upon the admission of the doctrine of the 
common law; and that it had been changed 
by our statutes. If the reversion, notwith- 
standing the death of the pai-ty, before the 
life estate falls in, be assets, because it con- 
stitutes a part of the "real estate" of the 
mesne reversioner, it seems to me, that for 
the same reason, it must be liable to distri- 
bution among his heirs. 

Upon, the whole, my opinion on this ques- 
tion is, that the common law rule, as to de- 
scents of revei'sions and remainders, has 
been altered by our statutes, and is not in 
force here; and that, by om- statutes, rever- 
Bions and remainders, of which the intestate 
Is the owner at the time of his death, are 
to be distributed among his heirs in the same 
manner as estates In possession. In Con- 
necticut the same qiiestion has arisen under 
the statute of descents of that state, which 
contains provisions, in substance, like ours; 
and after very elaborate argumenis, the court 
came to the same results, to which my own 
judgment has been led. 

There is a point, which has been suggested 
at the argument, upon which it may be weU 
to dwell for a moment, as it fortifies the con- 
clusion ah'eady expressed by the court, and 
leads adverse to the right of the demandant 
to recover the thu'd of the reversion, which 
devolved on his sister jMary, It is this, that 
as upon her death, her right in the reversion, 
by our statutes, descended to her father, and 
vested in him as a mesne reversioner, and 
as he was then tenant for life, by the cui-tesy, 
of the whole premises, he became by opera- 
tion of law, to this third part, seised in fee 
by the union of both estates. In other 
words, his estate for life, as to this third 
part, became merged in the reversion in fee, 
which devolved upon him. Lord Coke puts 
(1 Inst. 182b) several analogous cases. "If 
(says he) a man maketh a lease to two for 
their lives, and after granteth the reversion 
to one of them, the jointure is severed, and 
the reversion is executed for the one moiety, 
and for the other moiety there is tenant for 
life, the reversion in the grantee." So, "if 
lessee for life granteth his estate to him in 
the revei'sion, and to a stranger, the jointure 
Is severed, and the reversion executed for 
the one moiety by the act of law." If I may 
be allowed to state a fact within my personal 
knowledge, I would add, that at an early pe- 
riod of my professional life, I put this very 
Inquiry to Mr. Chief Justice Dana, in order 



to ascertain if the common law rule had ever 
been recognised here. His answer was, 
that he knew no distinction admitted in de- 
scents here, between estates in possession 
and in reversion. I refer to this merely to 
show that his extensive learning and practice 
had not led him to notice the existence of 
any distinction in this state. 

Judgment for plaintiff, two thk'ds of the 
premises. 
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Case UJ'o. 3,160. 

COOK V. HOWAED et al. 

[4 Fish. Pat. Cas. 269.] * 

Circuit Court, D. Massachusetts. Oct, 1870. 

Patents— "RoTART Deflectok ok Ventilator"— 
Infringement — Constedction — Pleading a^o 
Proof, 

1. No notice will be taken of defenses set up 
in an answer where the burden is upon the 
respondent, unless some proof is introduced in 
their support 

2. Improvements by subsequent inventors axe 
entitied to protection if duly secured by letters 
patent, but the letters patent must not be so 
construed as to absorb what is secured to prior 
patentees. 

3. A daim for "a rotary deflector or venti- 
lator" in which the deflector is reversed by ro- 
tating it half round the axis of the orifice, is 
infringed by a reflector having a partial rota- 
tion about a vertical axis,- the other character- 
istics being common to both. 

This was a bill in equity filed [by James 
M. Cook] to restrain the defendants [George 
E. Howard and others] from infringing letters 
patent [No. 13,676] for an "improved dust 
deflector for the windows of railroad cars," 
granted to complainant October 16, 1835, 
and extended for seven years from October 
16, 1869. 

The invention consisted in a semicircular 
deflector fastened to an annulus by a rod pass- 
ing through the deflector and annulus, and 
serving to turn both at option. The annulus 
rested upon a ring provided with projections 
for holding and guiding the deflector, which 
ring was fastened above or aside of the car 
window, over an opening leading through 
the side of and into the car. The deflector 
could thus always be turned so that the cur- 
rent of air coming from either direction 
would impinge against its outer sm-face, and 
create a cm:rent through the opening out- 
ward from the car, thus ventilating the lat- 
ter while excluding dust or cinders from en- 
tering the opening. 

The disclaimer and claim were as follows: 
"I do not claim the application of a curved 
deflector on the outside of the window-open- 
ing of a railway carriage, nor making the 
same to extend under the window and up 
one side thereof. But I claim the rotary de- 

^ [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission,] 
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-fleetor or ventilator, consti'ucted and made 
to operate substantially in the manner and 
for the purpose specified." 

James B. Robb, for complainant. 
Gausten Browne, for defendants, 

CLIFFORD, Circuit Justice. Claims for 
compensation subsequently relinquished by 
stipulation exhibited in the record, will not 
be noticed, nor will defenses set up in an 
answer be examined, where the burden is 
upon the respondent, imless some proof is in- 
troduced in their support. Letters patent, if 
in due form, afford prima facie evidence that 
the person alleged to be the inventor was 
the original and first inventor of what is 
therein described as his improvement, and 
where no proofs are introduced to support 
the allegation of the answer, that the alleged 
inventor was not the original and first in- 
ventor of the same, the finding of the court 
in an equity suit must necessarily be for the 
complainant. No such proofs were intro- 
duced in this case, and of course the find- 
ing of the court on that issue must be ad- 
verse to the respondents. Such being the 
state of the case, the only issue to be de- 
termined is whether the ventilators made 
and sold by the respondents infringe the let- 
ters patent on which the suit is founded. 
Deflectors or ventilators like Exhibit B, as 
introduced in e^adence, have been made and 
sold by the respondents "within the time cov- 
ered by the bill of complaint," and the par- 
ties agree that they, the respondents, con- 
tinue to make devices of that form and mode 
of operation. Tested by that admission as 
the case must be, the only inquiry is, wheth- 
-er the deflectors or ventilators made and sold 
by the respondents infringe the patented in- 
vention of the complainants, which must be 
determined by a comparison of the mechan- 
ism described in the letters patent on which 
the suit is founded with the device intro- 
duced in evidence as a specimen device of 
the deflectors or ventilators made and sold 
by the respondents. In consti'ucting his in- 
vention, the complainant maKes use of a bent 
strip of metal, representing a semicircular or 
arched deflector or dust-guai-d, having one 
«dge curved, and the other edge fastened to 
3, circular flanged annulus, formed with a 
flange or lip extending entirely around it, I 
and arranged with respect to it as exhibited [ 
in the drawings. Constructed as aforesaid, 
the ch'cular flauged annulus is placed with 
its lip or flange on a stationary supporting 
ring, forined with a short neck extending 
within that annulus, and serving to support 
it in position, the annulus being so applied 
to the neck as to revolve thereon and be 
maintained against the stationary annulus 
by a series of overlapping projections ex- 
tending from the stationary annulus, and 
over the flange of the revolving annulus, as 
more fully exhibited in the drawings an- 
nexed to the specification. Superadded to 
ibis arrangement a rod is carried diametric- 



ally across the supporting ring, and firmly 
fastened thereto at its ends, which serves the 
pui'pose of a lever or means by which the 
ring and the deflecting guard may be si- 
multaneously rotated on the stationary an- 
nulus. Combined as described, the patented 
invention, called a device for ventilating rail- 
way carriages, is fixed flatwise to the vertical 
side of the car in some convenient position 
against an opening through the side of the 
car, the axis of the opening being coincident 
with that of the neck of the supporting ring, 
where the diameter of the opening is made 
to correspond with that of the said neck. 
Minute description is also given of the oper- 
ation of the patented device which shows to 
the satisfaction of the court that it is new 
and useful in accomplishing the pm*pose for 
which it is intended. Whatever may be the 
direction in which the car may be moved, 
whether forward or backward, and whatever 
may be the direction of the external aerial 
ciuTent, whether upward or downward, hori- 
zontally or inclined to the horizon, the state- 
ment of the patentee is that the deflector, 
as constructed and combined, may be rotated 
and fixed in position to operate to the best ad- 
vantage, the current of ail- impinging against 
its external or outer surface, so as to create a 
current through tlie opening, and also to ex- 
clude dust, sparks, or cinders from entering 
the car through that aperture. He does not 
claim the application of a curved deflector on 
the outside of the window-opening of a rail- 
way carriage, nor does he claim the "making 
the same to extend under the window and up 
one side thereof." "But what I do claim as 
my improvement," says the patentee, "is the 
rotary deflector or ventilator constructed and 
made to operate substantially in the manner 
and for the purpose as specified." Exam- 
ined in the light of these suggestions as 
drawn fi-om the specification of the letters 
patent, it is clear that the construction and 
mode of operation of the complainant's de- 
flector ai'e well described by his principal 
witness. Speaking of the manner of con- 
structing the device and of its mode of opera- 
tion, he says that an orifice is made through 
the side of the car, to the forward side of 
which a projecting plate is applied, which 
suiTounds the orifice in the forward half of its 
circumference, and projects outward from 
the side of the car a suflacient distance so 
that the deflector or plate, in passing through 
the air as the car is moved forward, throws 
a current outward, and away from the side 
of the car, over the orifice, the effect of 
which is to produce a rarification of the air 
between that current and the side of the car, 
and over the orifice, causing the air to flow 
outward from the interior of the car through 
the orifice, and thus producing the necessary 
ventilation. Deflectors, in order that they 
may be equally useful on railway cars, 
whether the car moves backward or forward, 
must have the means of reversal, as a car 
may be moved either backward or forward, 
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and if unprovided with the means of reversal 
the deflector would be detrimental or useless 
whenever the car was moved in a direction 
opposite to that for which the deflector was 
adjusted. Means for the reversal of a de- 
flector of some kind are essential to the utili- 
ty of the invention, as the position of the de- 
flector must be changed whenever the car is 
moved in a direction opposite to the one for 
which the deflector was adjusted. Applied 
as the deflector invented by the complain- 
ant is, to a circular orifice, the means em- 
ployed by him to accomplish the reversal of 
the deflector are different in form from the 
means employed for that purpose by the re- 
spondent in the deflectors which they have 
made and sold, as exemplified in the speci- 
men inti'oduced in evidence. In the mechan- 
ism shown in the specification of the com- 
plainant's patent, the deflector is reversed by 
rotating it half round the axis of the circular 
orifice by means of a joint, but m the exhibit 
introduced as a specimen of the deflectors 
made and sold by the respondents, the re- 
versal is produced by a partial rotation about 
a. vertical axis, the two halves of the deflector 
upon the sides of the axis being symmetrical, 
and so formed and arranged that when one 
side of the deflector is shut down close to the 
orifice, the other side will project from the 
side of the car suflaeiently to produce the out- 
ward cmTent as before explained, by which 
the air is exhausted through the orifice. Cer- 
tain additions are made to the deflectors of 
the respondents, as, for example, they ex- 
tend the deflector over the orifice to shut out 
the rain; but so far as the ventilation is con- 
cerned, that is, so far as respects the means 
for exhausting the air through the orifice sur- 
rounded by the deflector, they are the same 
in substance and effect, differing only in 
form, and they have the same mode of oper- 
ation. Complainant's invention is called a 
rotary deflector as contradistinguished from 
a vibratory deflector, but neither the rota- 
tion nor tlie vibration of the device has any- 
thing to do with causing the exhaustion of 
the air through the orifice to which the de- 
flector is applied. They are employed solely 
for the purpose of changing the position of 
the deflector when the direction of the car 
is reversed, or to accommodate the device to 
the direction of the wind, but they do not 
have any effect in exhausting the air through 
the orifice. Such differences are, in the opin- 
ion of the court, mere formal differences, 
which, in the comparison of the two defleet- 
-ors, do not make the one substantially differ- 
ent from the other in the sense of the patent 
law. Attempt is made by the respondents 
In argument, to show that the complainant, 
if that conslxuction is given to the claim of 
his patent, is not the original and first in- 
ventor of the improvement; but it is clear 
that such a defense is not open to the re- 
spondents, as they never gave the required 
notice, and did not introduce any competent 
proofs to establish any such proposition. 
Evidence of an expert eharactei" was intro- 



duced by the respondents to show that the 
deflectox-s made and sold by them were in 
several respects different from the mechan- 
ism described in the letters patent of the 
complainant, and those several suggestions, 
as expressed in the testimony of the respond- 
ents' expert, were urged in argument with 
much ability, but they are not sufficient to 
preteet the respondents from the charge of 
inifringement, as they do not touch the means 
by which the air is exhausted through the 
orifice surrounded by the deflector. 

They all have respect either to the means of 
changing the position of the deflector, when 
the direction of the car is reversed, or to 
certain improvements or additions made by 
the respondents in their deflectors which are 
not found in the complainant's patented in- 
vention. Some means for changing the posi- 
tion of the deflector when the direction of the 
car is reversed, are certainly essential, but 
no alteration of that part of the mechanism 
employed by -the complainant will justify the 
respondents in appropriating the whole sub- 
stance of the complainant's invention by 
which the air is exhausted through the ori- 
fice surrounded by the deflector. Mere form- 
al differences of the kind mentioned will not 
justify a third person in making, using, or 
vending to others to be used, the invention 
of another duly secm-ed by letters patent, 
nor will any improvement which such third 
person has made to a prior invention, confer 
any such right, if the prior invention is duly 
secured by letters patent. Improvements by 
subseoLuent inventors are entitled to protec- 
tion if duly secured by letters patent, but 
the letters patent must not be so construed 
as" to absorb what is secured to prior pat- 
entees. 

Decree for complainant. 



Case No. 3,161. 

COOK V. HtFNTER et al. 

[1 Bruuner, Col. Cas. 125; ^ 2 Overt 113.] 

Circuit Court, D. Tennessee. June, 1809. 

EviDESOE — Deed op Gexeual Warranty— Title 
Papeks— Cebtificatiox of Papers, Sdfficien- 
cr OF. 

1. It is presumed, where a party holds under 
a deed of general warranty, that the title papers 
are in the hands of the warrantor, and the war- 
rantee is not required to produce the originals, 
hut may give in evidence certified copies. 

2. A register may certify by his deputy, and 
the authentication is sufficient. It is immate- 
rial whether the certificate be signed A. B. by 
0. I>., deputy, or G. D., deputy, for A. B. 

PER CURIAil. Where it is shown to the 
court that the party daims under a deed 
with a general warranty, the law presumes 
the title papers to be in Qie hands of the war- 
rantor; and the warrantee is not requii'ed 
to produce them in evidence. Certified cop- 
ies are sufficient. See 1 Eeporter, 2 [Nation- 

* [Reprinted by permission.] 
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al Bank of Commerce v. Mercliants' Nat. 
Bank, 91 U. S. 82]. 

Mr. White, who ar^ed for the person offer- 
ing the copy in evidence, relied on the prac- 
tice in the superior courts. 

The copy of the deed produced was certi- 
fied by A. B., deputy register, for C. D., reg- 
ister, 

Mr. Haywood, for the defendants, objected 
that it ought to have been certified by the 
principal register by his deputy, and not by 
the deputy for the principal. 

PER CUHIAM. This is a mere verbal crit- 
icism. The meaning is the same, either way. 
The general rule is that a person can do that 
by another which he can do himself. The 
register might by his deputy certify; and 
whether it is signed thus: A. B., register, by 
C. D., deputy register, or thus: C. D., dep- 
irty register, for A. B., register, is immaterial, 
for it means the same thing, viz., the act of 
the principal by the deputy, and is good. 



Case BTo- 3,16S. 

COOK et al. v, LANSING. 

[3 McLean, 571.] ^ 

Circuit Coart, D. Illinois. June Term, 1847. 

Assignee in BAXKuupxcr — Suit bt Bankrupt — 
Plea in Abatement. 

1. Under the bankrupt law [of 1841 {5 Stat. 
443)], all the interests and effects of a bankrupt 
may pass to Ms assignee, and suits sh'buld be 
brought in his name, or for the benefit of the 
creditors whom he represents. 

2, To a suit in the name of the bankrupt <th.e 
defendant may plead the bankruptcy, and the 
appointment of an assignee, in abatement. 

Mr. Baker, for plaintiffs. 
Cole & Brown, for defendants. 

OPINION OF THE COmRT. This action 
is foimded on a judgment obtained in the 
state of New York. The defendants pleaded 
that plaintiffs [Cook & Maxwell] filed their 
petition in bankruptcy, that an assignee was 
appointed, that the above judgment was 
placed on the schedule as assets, and that 
the right having passed out of the plaintiffs 
to the assignee, the suit should have been 
brought in his name. To this plea a de- 
murrer was filed. 

Under the bankrupt law, the entire prop- 
erty and interests of the bankrupt were vest- 
ed in the assignee. Provision was made for 
the prosecution of suits then pending; but 
aU suits commenced after the appointment 
of the assignee,- should be brought in. his 
name, or at least prosecuted for the benefit 
of the creditors, whom he represents. And 
as this suit has not been brought in either 
of these forms, but by the bankrupts, the 
demurrer to the plea is overruled. 

^ [Reported by Hon. John McLean, Circuit 
Justice.] 
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COOK V. .MAT.LORY. 

[44 Hunt, Mer. Mag. 627.] 

District Court, New Tork.^ 1861. 

Collision— Change in the Bulb op Damages. 

The rule of general law which gave damages- 
for a collision to the full amount of the injury 
is superseded by the statute of 1851 [9 Stat 
635] which limits the recovery to the amount 
of the interest of the owners in the colliding 
vessel and her freight pending at the time of 
the coUision, and the power of the court to- 
award greater damage is abolished by positive- 
law. 
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Case ]Sro. 3,164. 

COOK V. OLIVER et al. 

[1 Woods, 437.] > 

Circuit Court, S. D. Georgia. April Term, 1870^ 

Statute op Confederate State — Judgment 

ReNI>EKEI) TVITHIN. 

1. An act of the insurrectionary legislature of" 
Georgia abolishing the vendor's lien is valid and- 
binding. 

2. The judgment of a court of a staf e in insur- 
rection merely settling the rights of private par- 
ties actually within its jurisdiction, not tending 
to defeat the just rights of citizens of the United 
States, nor in furtherance of laws passed in aid* 
of the Rebellion, is valid. 

This was an appeal from the bankrupt 
court [of the United States] for the southern 
district of Georgia. 

R. F. Lyon, for Cook. 

"W, S- Basinger, for defendants. 

WOODS, Chrcuit Judge. This case presents- 
a controversy between two creditors of cer- 
tain banlnrupts as to which has the superior 
lien upon the proceeds of certain real estate 
of the bankrupts which has been sold by the^ 
assignee in bankruptcy. In June, 1863, whUe 
the state of Georgia was engaged in rebel- 
lion against the United States, John Neal. 
recovered a judgment in Daugherty superior 
com-t against Beers and Brinson, for ^5,088, 
which by the laws of Georgia became a lien 
on the real estate of the judgment debtors 
of which they were then seized, or which 
they might afterwards acquh'e. On Janu- 
ary 5, 1865, Hamlin J. Cook sold and con- 
veyed to Beers and Brinson, the bankrupts^ 
certain real estate, the proceeds of which- 
are the subject of this controversy. A part 
of the pm'chase money remained unpaid, and- 
Cook claimed the vendor's lien therefor. 
The question now is, which has the better 
right to the proceeds of that real estate?" 
Neal, by virtue of his judgment lien, or Cook,, 
by virtue of his vendor's lien? It is con- 
ceded that before sale by Cook to Beers and 

* [District not given.] 

"- 1 Reported by Hon, William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.]. 
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Brinson, the legislature of Georgia— tlie state 
being then in insurrection against the Unit- 
ed States— passed an act repealing what is 
.Imown as the Tender's lien. But counsel for 
-CooTj: claimed, first, that the judgment of 
Neal is void, because rendered by an illegal 
-court: and, second, that the act of the legis- 
la-tave is of no effect, because passed by a 
revolutionary and unlawful body. The de- 
<iMsiou of these points will decide the case. 

The question of the validity or invalidity of 
the acts of the legislature of the insurgent 
states during the Rebellion- was considered 
"by the supreme court of the United States in 
the case of Texas v. White, 7 Wall. [74 U. 
:S.] 733, and the law was laid down in these 
words: "It is not necessary to attempt any 
-«xaet definitions within which the acts of 
such a state government must be treated as 
valid or invalid. It may be said, perhaps 
with sufficient accuracy, that acts necessai-y 
to peace and good order among citizens, such 
for example, as acts sanctioning and pro- 
tecting marriage and the domestic relations, 
:goverDing the course of descents, regulating 
the conveyance and transfer of property, 
real and personal, and providing remedies 
■for injuries to person and estate, and other 
similar acts which would be lawful if em- 
:anating from a lawful government, must be 
regarded in general as valid when proceeding 
from an actual though unlawful government, 
and that acts in furtherance or support of 
•rebellion against the United States or intend- 
ed to defeat the just rights of citizens, and 
•other acts of like nature, must in general be 
regarded as invalid and void." This deci- 
rsion lays down the rule by which I feel I 
ought to be governed, and it accords fully 
■ -with my own views. The act repealing the 
vendor's lien was in the exact language of 
the com*t, one "regulating the conveyance 
.and transfer of real property." It was not 
in fm*therance of the rebellion against the 
United States, and although passed by an in- 
surrectionary legislature, must be regarded 
.as valid. 

The same principle applies to the courts of 
the insurgent states. If the acts of the in- 
surrectionary legislature within the limits 
^bove indicated were valid, it would seem to 
follow as an inevitable inference that the 
proceedings of the courts which enforced and 
.administered such laws must be regarded as 
valid. When the action of the courts of the 
xebelliousr states were simply directed to the 
■settlement of the rights of private persons, 
when they did not tend to defeat the just 
Tights of citizens of the United States; when 
they were not in the furtherance of laws 
jpassed to sustain or uphold the Rebellion; 
when they were not used for the purpose of 
oppressing those who adhered to the United 
States; in short, when the decision of the 
-covit could not from the nature of the case 
•be influenced by the existing Rebellion, in 
isuch case the action and judgment of the 
«ourt is binding on the parties actually with- 
in the jurisdiction of .the court 
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It follows firom these views and the agreed 
facts in this case, that the lien of Neal, the 
judgment creditor, is superior to the lien of 
the vendor Cook for his purchase money. I 
feel that this is a case of hardship on Cook, 
but that is the fault of the legislature of 
Georgia and not of this court The judg- 
ment of the district court is aflirmed- 
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Case Ho. 3,165. 

COOK V. TRIBUNE ASSOCIATION. 

[5 BlatcM. 352.] * 

Circuit Court, S. D. New York. Nov. 26, 1866. 

PXEADINQ IST ACTIOIT FOB XjIBEL— DeFEITOES. 

1. A special plea which sets up several de- 
fences to a cause of action is had. A special 
plea must contain one good defence to all that 
it professes to answer. Where a declaration is 
founded on a libel charging the plaintiff per- 
sonally as corrupt and dishonest, a special 
plea to it, which imputes criminality only to 
the clerks and employees of the plaintifE, is bad. 

2. Where a declaration is founded on a libel 
charging the plaintiff to be a full-blown scoun- 
drel and knave, and not fit to be trusted with 
half a million of money, and that, if entrusted, 
he would convert it to his own benefit, and 
therebv commit felony, a special plea setting up 
that the plamtiff knowingly falsified the books 
of his office as postmaster, to defraud the gov- 
ernment, and a special plea setting up that the 
plaintiff coerced his clerks to subscribe to and 
support a newspaper of which he was proprietor, 
are bad, as containing no defence to the libel. 

3. Where a declaration is founded on a libel 
charging that the plaintiff, if entrusted with 
public moneys, would commit the offence of em- 
bezzlement, a special plea to it, setting up that 
the plaintiff has committed the offence of em- 
bezzlement is bad, as containing no defence to 
the libel. 

4. Where a declaration is founded on a libel 
charging that the plaintiff, while postmaster, 
by natural affinity, gathered about him scamps, 
and wilfully and corruptly employed them to 
steal the public money, and that, under the 
conduct or rule of the plaintiff, as postmaster, 
and while he held the office, it became a den of 
thieves, a special plea, setting up that the 
plaintiff, as postmaster, had the appomtment of 
his clerks and other employees, and that they, 
in the course of their employment and busi- 
ness, abstracted letters from the office, broke 
them open, and stole the contents, is bad, as 
containing no defence to the libel. 

5. In a declaration founded on a libel, the 
whole of the libel must he considered, upon 
the point as to whether the averments in the 
declaration are sufficient to make the libel appli- 
cable to the plaintiff. 

This case came up on demurrers by the 
plaintiff to forty-seven special pleas put in 
by the defendants to the declaration, which 
was for a libel. The declaration contained 
eight counts. The first charged the defend- 
ants with wickedly composing and publish- 
ing the libel, setting it out in haec verba. 
The substance of it was, that the plaintiff 
was a defaulting army paymaster, to the 

^ [Reported by Hon. Samuel Elatcbford, Dis- 
trict Judge, and here xeprinted by permission.] 
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amount of half a million of dollars, and 
whicli he had lost in gambling; that some 
$70,000 had been recovered by arresting 
blacklegs in various cities, and compelling 
them to disgorge; that the plaintiff was not 
an undeveloped knave, but a full-blown 
scoundrel; that he was made postmaster at 
Chicago by Senator Douglas; that the office 
became a den of thieves under his rule; that 
the plaintiff might not have stolen the money, 
but he gathered scamps about him by natural 
affinity, and the public had to suffer; that the 
essential baseness and rottenness of the fel- 
low (plaintiff) was so thoroughly displayed 
in turning against his benefactor, (Douglas,) 
and the malignity of his assaults were such, 
that the writer did not suppose any honest 
man had spoken to him since, except by 
moral coercion; that Senator Douglas openly 
charged him (plaintiff) with rascality and 
peculation, and nobody doubted the truth of 
it; and that now this exploded reprobate 
turned up a fresh defaulter. The innuendo 
in the first count was, that the plaintiff, as 
paymaster in the army, had appropriated to 
his own use and benefit a large sum of 
money, to wit, $500,000, belonging to the 
United States, and thereby had committed 
wilful and corrupt felony, against the stat- 
ute. The second count charged the libel to 
be, that the plaintiff, as such army paymas- 
ter, had lost the half a million of money in 
gambling. The third count charged the libel 
as in the first count The innuendo was, that 
the plaintiff, among other things, was a full- 
blown scoundrel and knave, and not fit to be 
trusted with half a million of money, and 
that, if enti'usted, he would convert it to his 
own benefit, and thereby commit felony. 
The fourth count charged the libel as in the 
first count. The innuendo was, that the 
plaintiff, while postmaster, &c., by natural 
affinity gathered about him scamps, that is, 
persons who would, in the course of their em- 
ployment, steal money, and that the post 
office thereby became a den of thieves. The 
fifth count charged the libel as in the first 
count The innuendo was substantially the 
same as in the first count The sixth count 
charged that the libel was, that the plaintiff, 
as army paymaster, was a defaulter in half 
a million of dollars, as set forth in the first 
count, meaning that he had lost the half a 
million of money in gambling. The seventh 
count was the same as the third, except that 
the composition of the hbel was omitted. 
The eighth count was the same as the fourth, 
except that the composition of the libel was 
omitted. 

Edward E.. Meade, for plaintiff. 
Isaiah T. Williams, for defendants. 

NELSON, Circuit Justice. The first plea is 
the general issue. The second plea is to the 
third, foiu:th, seventh, and eighth counts, and 
is, in substance, that the plaintiff was post- 
master at Chicago, and had power to appoint 
and dismiss clerks; that, ditting the time the 



plaintiff held the office, the duties of it were 
discharged gi-eatly to the prejudice of the 
public, namely, letters containing money were 
abstracted from the office, and the contents 
stolen by the clerks; that there were one 
thousand dead letters in the office, which 
should have been sent to the general post 
office imbroken, but were detained and 
opened by the clerks, and their contents 
rifled; that, dm'ing the time the plaintiff sa 
held the office, the books of the office were 
knowingly falsified by the plaintiff and the 
clerks, whereby large sums of money, 
amounting in all to $5,000, were not credited 
to the government, or accoimted for to the 
government; and liiat the plaintiff was pro- 
prietor of a newspaper in Chicago, and co- 
erced his clerks and subordinates to sub- 
scribe for the same, and to raise money in 
support of it, and discharged some of them 
for refusing to comply with his orders in 
that respect This is the substance of the 
plea. The radical defect in it is, that the 
pleader has undertaken to set up in the same 
plea several defences to the two causes of ac- 
tion contained in the third and fourth counts 
of the declaration. This is against the ffi'St 
principles of special pleading. Besides, no 
one of the defences set forth in the plea 
would justify the publication of the libel as 
charged in the two counts. A plea must con- 
tain one good defence to all that it professes 
to answer. In this case, the plea professes 
to answer the charge in the third and fom'th 
counts, but no one answer set forth accom- 
plishes this. Again, the libel, as set forth 
in the third and foiu:th counts, chai'ges the 
plaintiff personally as corrupt and dishonest. 
All the defences, except one, set up in the 
plea, come short of this, and only Impute the 
criminality to the clerks and employees of the 
plaintiff. The exception is, the defence that 
the plaintiff falsified his post office books, to 
defraud the government But this, admit- 
ting it to be true, constitutes no defence to 
the libel complained of in the two counts 
which the plea professes to answer. The 
same remai'k is true as to the defence that 
the plaintiff coerced his clerks to subscribe 
to and support his newspaper. All of the 
above observations apply also to the second 
plea, as a defence to the seventh and eighth 
counts. 

The remaining pleas, down to the forty- 
first, inclusive, set up, in various forms, as a 
defence to the third and seventh counts, an 
embezzlement of the public money by the 
plaintiff, while postmaster, and as such. The 
third count charges the libel to be, that the 
plaintiff is a full-blown scoundrel and knave, 
and not fit to be trusted with the public 
money, and that, if entrusted, he would con- 
vert it to his own benefit, contrary to the act 
of congress, and would commit wilful and cor- 
rupt felony. The seventh count is the same. 
These several pleas do not meet and justify 
the whole of the libel, as set forth in the 
counts. A plea that the plaintiff has com- 
mitted the offence of embezzlement is no an- 
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swer to the charge that, if entrusted with j 
public moneys, he would commit it again. 
This is not the legal effect or conclusion from 
the fact of a previous embezzlement by the 
same person, and hence is bad as a plea. 
The pleader overlooks the locus penitentiae, 
to the benefit of which every person is en- 
titled. 

The forty-second plea sets up a defence to 
the fourth and eighth counts of tlie declara- 
tion. Those counts are founded on that part 
of the libel which charges that the plaintiff, 
according to the innuendo, while postmaster, 
by natural affinity, gathered about him 
scamps, and wilfully and corruptly employed 
them to steal the public money, and that, 
under the conduct or rule of the plaintiff, as 
postmaster, and while he held the office, it 
became a den of thieves. The forty-second 
plea, in answer to this, sets up, substantially, 
that the plaintiff, as postmaster, had the ap- 
pointment of his clerks and other employees, 
and that tliey, in the course of their employ- 
ment and business, absti-acted letters from 
the office, broke them open, and stole the con- 
tents. It requires no argument to show that 
this plea fails to answer the cause of action 
stated in the counts. 

The same remarks are applicable to the 
forty-third plea, as to the dead letters. 

■The forty-fourth, forty-fifth, forty-sixth, 
and forty-seventh pleas are subject to the 
same objections as the forty-second. 

The forty-eighth plea is as bad, as an at- 
tempt to set up a multitude of defences, In 
one plea, to the causes of action in the third 
and seventh counts. There are other objec- 
tions, but the above is sufficient 

I have looked into the averments in the 
declaration that are objected to, and am sat- 
isfied that the same ai-e sufficient, in sub- 
stance, to make the libel applicable to the 
plaintiff. The whole of the libel is to be read 
for this purpose, which will remove all doubt 
on the point. 

There must be judgment for the plaintiff on 
all the demurrers to the pleas, with leave to 
the defendants to amend, on payment of 
costs. 



cook: (UNION BANK v.). See Case No. 14,- 

349. 
COOK njNTTBD STATES v.). See Cases 

Nos. 14,851 and 14,852. 

COOK (VAN BOKKELEN v.). See Case No. 
16,831, 



Case ITo. 3,166. 

COOK V. WHITNEY. 

[3 "Woods, 715.] ^ 

Circuit Court, S. D. Mississippi. Nov. Term, 
1877. 

Removal— DrvETiSE Citizenship— Practice— He- 
MAND OF Cadse — Parties. 
1. To warrant the removal of a cause from a 
state to a federal court, under the act of March 

^ [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission,] 



2, 1867 [14 Stat. 558], it is not necessary that . 
the parties should have been citizens of different 
states at the time the suit was brought, provided 
they are citizens of different states when the pe- 
tition for removal is filed. 
[Cited in Hone v. DiUon, 29 Fed. 467.] 

2. Under said act, the filing in the federal- 
court of an imperfect transcript of the record in 
the state court, is no ground for remanding the- 
ciuse. 

3. Garnishees are not parties to the suit. The 
fact that the plaintiff and the garnishees are 
citizens of the same state, is no obstacle to the 
removal of a case from the state to the federal 
court. 

[Cited in Deford v. Mehaffy, 13 Fed. 483;. 

Ahlhauser v. Butler, 50 Fed. 709.] 
[See note at end of case.] 

[At law. Action by J. Reese Cook against 
Benjamin D. Whitney (Klein, garnishee) to- 
recover on promissory notes.] 

Heard upon motion to remand the cause 
to the state court from which it had been 
removed. 

G. N. Simrall and L. W. McGruder, for the- 
motion. 

G. Gordon Adam and Frederick Speed,- 
contra. 

HILtf, District Judge. This is an action- 
at law, commenced by attachment, in the cir- 
cuit court of Warren county, and removed! 
to this court on application of the defendant, 
under the act of conga-ess of 1807 (14 Stat. 
558), providing for the removal of causes, 
in certain cases, from the state into the cir- 
cuit com*ts of the United States. The ques- 
tions for decision arise upon plaintiff's mo- 
tion to remand the cause to the circuit court 
of Warren county, from which it was re- 
moved, into this com*t. The motion assigns- 
the following grounds: First Because it 
does not appear that the defendant was, at 
.the time of the commencement of this suit, 
a citizen of a different state from that 
whereof the plaintiff was a citizen at said 
date. Second. Because the defendant did not,, 
on the first day of the present term of this 
court, or at any other time, enter in this 
court copies of the process against him, and" 
of all pleadings, depositions, testimonies and 
other proceedings in this cause. Third. Be- 
cause this cause is not a suit in which there- 
can be a final termination of the controversy, 
so far as it concerns the defendant Whitney, 
without the presence of other defendants to- 
the cause. 

These grounds wiU be considered in the- 
order stated. 

Under the judiciary act of 1789 (1 Stat 
73), it was necessary, in order to remove- 
a cause from a state into a federal court, 
that the non-resident defendant, when sued 
in a state court of which the plaintiff was a 
citizen, should have been a citizen of another 
state at the time the suit was brought. Un- 
der this act, it was only a non-resident de- 
fendant who could have the cause removed r 
the plaintiff had no such right The act 
of 1866 (14 Stat 306) amended the judiciarjr 
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act of 1789, so far as to allow a non-resi- 
dent defendant who was sued jointly with a 
resident defendant in a state court, in cer- 
tain cases, to remove the cause, as to. him- 
self, into the circuit court of the United 
States, provided a final determination of the 
cause, so far as it concerned himself, could 
be had without the presence of his co-de- 
fendant, a resident of the state in which 
the suit was brought. This act gives no 
right to the plaintiff to have the cause re- 
moved. The act of 1867, known as the 
"Prejudice," or "Local Influence" act, is the 
first act which gave the plaintiff the right 
of removal, but confines it to non-resident 
plaintiffs, as well as defendants. The act of 
18G7 (14 Stat. 558), under which the removal 
of this cause was made, provides, "That 
where a suit is now pending, or may here- 
after be brought in any state court, in which 
there is a controversy between a citizen of 
the state in which the suit is brought, and a 
citizen of another state, such citizen of an- 
other state, whether he be plaintiff or de- 
fendant, if he shall make and file an aflS.- 
davit in such state court, that he has reason 
to believe, and does believe, that from preju- 
dice or local influence, he wUl not be able 
to obtain justice in such state court, may 
have the cause removed to the circuit court 
of the United States." This act was passed 
to prevent injustice to non-resident pai'ties, 
who might either sue or be sued in state 
courts, where, from any cause, there might 
exist prejudice, against such non-resident 
party, in the community where such cause 
would have to be tried in the state court, 
and which, as part of the history of that 
time, was known to exist both north and 
south, resulting mainly from the war, then 
just closed. This prejudice might not arise, 
or be discovered until after the suit was 
brought, and hence the necessity of allowing 
the removal as soon as the reason for it 
should be ascertained after the suit was 
brought. There is nothing in the language 
of the act requiring a different construction, 
and no contrary ruling has been made by the 
supreme court Mr. Justice aiiller, in the 
case of Johnson v. Monell [Case No. 7,399], 
holds that, under the act of 1867, the non- 
residence of the party applying for the re- 
moval at the iime of the application, is all 
that is required. This case is referred to, 
and the ^me rule recognized by Judge Dil- 
lon in his work on the Removal of Causes 
to the Federal Com*ts. I conctu: in these 
views, and must hold that the non-resident 
citizenship of the defendant, at tlie time of 
making his application for the removal of 
the cause, is all that was required, and that 
the first ground stated in the motion for re- 
manding the cause, must be overruled. 

The second gi-ound stated in the motion is, 
that no such record as the law requires was 
filed in this court within the time prescribed 
by law, or at any other time. The applica- 
tion for removal was made in the circuit 



court of Warren county, at last December 
term. This is a continuation of the Novem- 
ber term, 1877, consequently the defendant 
has until the first Monday in May nest, 
the commencement of the next regular term, 
in which to file the proper record; but, if 
this were not so, what purports to be a 
certified transcript of the record was filed 
in this court on .January 29, 1877. If it is 
not complete, a diminution of the record 
snould be suggested, when proper steps can 
be had to bring up a complete record. There- 
fore, this ground stated in the motion for re- 
manding the cause must fail. 

The third ground stated in the motion is 
one of first impression in the courts over 
which I preside, and, so far as I am in- 
formed, in any coiu't 

Two questions are raised: First, are the 
garnishees parties to the suit; and, secondly, 
if parties, can the controversy between plain- 
tiff and defendant be determined by this 
court, so far as it concerns the defendant, 
without their presence? After a careful con- 
sideration of the question first stated, I am 
satisfied that the garnishees are not parties 
defendant to the suit, as between plaintiff 
and defendant, and have no interest what- 
ever in the controversy between them. The 
sole issue between the plaintiff and defend- 
ant is the question of indebtedness from the 
defendant to the plaintiff, stated in the plead- 
ings. It is a matter of no concern to the 
garnishees which party shall succeed, or to 
whom they shall pay the money due by them 
to the defendant. No judgment can be ren- 
dered against them until one is rendered 
against the defendant If this is never done, 
the suit is at an end as to them. If, how- 
ever, a judgment is rendered against the 
defendant, then their relationship to the de- 
fendant is only Incidental, as a means of 
obtaining satisfaction of the judgment This 
is done not only without costs as to them, 
but they are entitled to their costs. The 
fact that the plaintiff is a citizen of the same 
state with them interposes no obstacle to 
the jurisdiction of the court in enforcing 
satisfaction of its judgment out of the 
amoimt in their hands belonging to the de- 
fendant If this obstacle existed, judgment 
creditors would often be deprived of the 
fruits of then: judgment This objection ap- 
plies with no more force than would be found 
upon a trial of the right of property, where 
a judgment was rendered in favor of a resi- 
dent plaintiff, and levied upon property of 
the defendant found in the state, and 
claimed by a citizen of the state. In such 
case no one, I presume, would ques- 
tion the jurisdiction of the court to try the 
question as to the rights of the parties. As 
already indicated, the process of garnishment 
is but an incident to the suit; the removal 
of the cause into this court brought with it 
all its incidents, including the funds belong- 
ing to the defendant or vested in the hands 
of the garnishees by the process of garnish- 
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ment, as a means of satisfying plaintiff's 
judgment, should lie obtain one in this comi:. 
It is like property whicli incidentally follows 
a suit into this court, upon removal from a 
state court In such ease no question is 
raised as to the jurisdiction of this court 
over the property for the pmrposes of the 
suit 

I am satisfied that none of the grounds 
stated for the remanding of the cause are 
well talcen. The result is that the motion 
must he denied. 

[NOTE. The cause proceeded to trial in the 
circuit court, and there was a judgment for 
plaintiff. Defendant sued out a writ of error, 
and plaintiff thereafter moved for an affirmance, 
which was denied because of the failure to 
unite with the motion a motion to dismiss, as 
reduired by Sup. Ot. Rule 6, as amended. 
Whitney v. Cook, 99 TJ. S. 607. 

[Subsequently, the court affirmed the judg- 
ment, and awarded §250 damages against Klein 
on account of delay in bringing on the appeal. 
Whitney "v. Cook, 26 U. S. (Lawy. Ed.) 560.] 
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Case Ho. 3,167. 

In re COOKE et al. 

[30 Leg. Int. 404]^ 

District Court, B. D. Pennsylvania. Nov. 26, 
1873. 

Receiver rsr Baxkbuptct. 

[Where there is delay in the prosecution of 
proceedings in bankruptcy, a receiver- may be 
appointed to conserve the estate.] 

In the matter of the bankruptcy of Jay 
'Cooke & Co., the following order has been 
made: 

"Cei'tain creditors asking for the appoint- 
ment of a receiver, and the bankrupts as- 
senting thereto, it is considered that by rea- 
son of the delay of the original petitioning 
creditors to prosecute their application, and 
by reason of the Intervening writing of Oc- 
tober 1st, 1873, such appolntmeht is proper 
and necessary. Therefore, Edwin M. Lew- 
is, of the city of Philadelphia, Esquire, is 
appointed receiver of the estate of the bank- 
rupts, with all the usual powers, rights, du- 
ties, and responsibilities of a receiver ap- 
pointed by a com-t of equity. The bankrupts 
will forthwith account to him for all their 
and any or either of their property, real and 
personal, moneys, rights, credits and effects; 
the accounts to be talcen from the commence- 
ment of the proceedings on the 25th of Sep- 
tember last, and from such earliei' period or 
periods if any, as may, as to any item or 

^ [Reprinted by permission.] 



items, be necessaiy. The receiver will take 
possession of and keep the said estate under 
the order and direction of the com-t, sub- 
ject to the operation and effect of the war- 
rant All books and papers of, or concei-n- 
ing the business, etc., of the banlc'upts, or 
any of them, will be placed in the register's 
office, or where the register may direct, and 
remain under the control of the receiver, 
and open to the inspection of parties inter- 
ested. Any corporeal property in the mar- 
shal's custody under the warrant may re- 
main in such custody till fm'ther direction. 
The receiver will, if the marshal shaU re- 
quire it, assist him in making the inventory 
or appraisement, etc., and in the execution 
of any other duties under the v^arrant, and 
will, if the register shall require it, assist 
in supervising the schedules exhibited by 
the bankrupts; and will from time to time 
report either directly to the court, or through 
the register, whatever may be necessaiy or 
useful to promote the best interest of the 
creditors. All moneys will be forthwith de- 
posited, etc., in like manner as the receipts 
or collections of assignees in bankruptcy. 
The receiver will account weekly to the reg- 
ister, and finally to the assignee, or as the 
court may direct The final account of the 
Teceiver will be taken before, and audited, 
settled, and adjusted by, the register, unless 
the ccrurt shall otherwise . direct If the 
bankrupts, or any or either of them, have, 
or has, at any time or times, made any con- 
Teyance, transfer, payment, or appropriation 
otherwise than in the regular comrse of busi- 
ness for valuable consideration, or in the 
expense of living, or family expenses, the 
receiver will, through the register, report the 
same. If any person claiming under the 
bankrupts, or any or either of them, and as- 
serting any right or pretence ot right not 
prior to the said 25fh of Septemlier, 1873, 
shall refuse or neglect to account to the re- 
ceiver when requested, the receiver may ob- 
tain from the clerk's office a citation retm'n- 
able within five days, or eai-lier, if the court 
shall so direct requiring of such refusing or 
neglecting person to accoimt in the premises, 
or ^how cause why he should not be sum- 
marily compeQled to do so. The appoint- 
ment of the receiver will not be permitted 
by the register to cause any. retardmralt of 
the first meeting of creditors, or postpone- 
ment of the choice or appointment and quali- 
fication of the assignee, or to cause anj' de- 
lay whatever of the proceedings in the bank- 
ruptcy. The register will so conduct and 
regulate titiem that the ditties of the receiver 
may tei'minate as soon as possible by the 
substitution of an assignee or othei-wise. 
The printing of any papei-s, if it will facili- 
tate or. expedite any tinsiness of the bank- 
ruptcy, or of the recei-vership, may be or- 
dered by the Tegister or receiver, respective- 
ly." 
Joseph Mason, Esq., is the register. 
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Case 3Sro. 3,168. 

In re COOKE et al. 
DLO N. B. R. 126.] ^ 

District Court, E. D. Pennsylvania. 18T4. 
Examination- of Baxkuupt. 

1. A creditor may be entitled to an order 
for the examination of a bankrupt under the 
26th section of the banlvnipt act [of lb07 (14: 
Stat. 529)], notwithstanding the election of a 
trustee and committee of creditors under the 
43d section, the latter section not confining 
the power of the court to order such examina- 
tion to the application of the trustee. 

2 The duty of a bankrupt is to disclose 
whatever it may concern any parties interested 
to know concerning his debts, business, or es- 
tate. 

[In the matter of Jay CooUe & Co., bank- 
rupts. 

[Certificate of Joseph Mason, Register in 

Bankruptcy:] 

To the Honorable John Oadwalader, Jndge 
of said court: I, the undersigned, one of the 
registers of said court in bankruptcy, and to 
whom the above matter has been referred, do 
hereby certify that, in the course of the pro- 
ceedings in said case before me, the following 
question arose pertinent to the said proceed- 
ings, and was stated and agreed to by the 
counsel for the opposing parties, to wit: 
Audley W. Gazzam and J. T>. Bennett, Esqrs., 
-who appeared for WiUiam Torode, a creditor 
of said bankrupts, whose claim had been duly 
proved. Richard 0. McMurti-ie, Esq., for Jay 
Cooke, one of said bankrupts. Thomas H. 
Hubbard, Esq., for Harris O. Fahnestock, an- 
other of said bankrupts. Richard L. Ash- 
hurst and John 0. Bullitt, Esqrs., for Edwin 
M. Lewis, trustee of said banlarupts' estate. 
On the 11th day of June, 1874, an appUca- 
tion in writing (herewitli forwarded) was 
made to me on behalf of said William Torode, 
for an examination of said bankrupts, as pro- 
vided in the 26th section of the banlti-upt act. 
I thereupon made an order (in form 45) for 
their examination upon the 25th day of June, 
1874, at 2 o'clock p. m. Said order was 
served on only two ot said bankrupts. Jay 
Cooke and Han*is C. Fahnestock, who attend- 
ed at my -office at the last-mentioned time. 
At said time (and on the 26th day of June, 
1874, 2 p. m., an adjourned sitting under 
said 'order), Mr. Gazzam requested that the 
said bankrupts be sworn. To this objections 
were made by the respective counsel of the 
said banla-upts, that of Mr. Hubbard on be- 
half of Harris 0. Fahnestock,. being in writ- 
ing and herewith forwarded. Objections 
were also made on behalf of the trustee and 
submitted in writing, and are also herewith 
forwarded. I stated my opinion to be that 
the banknipts sbould be sworn, and the ex- 
amination proceeded with. I thereupon pro- 
ceeded to administer the usual oath, when 
each of said bankrupts, Jay Cooke and Harris 
0. Fahnestock, stated that, under the advice 
of coimsel, they declined to be sworn. The 

^ [Reprinted by permission.] 
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said counsel for the trustee and the said 
bankrupts excepted to my decision, and re- 
quested that the same should be certified to 
the judge for his opinion thereon. 

The alleged ground of the objection to the- 
order referred to, and the examination pro- 
posed to be made thereunder, is. that the 43d 
section of the bankrupt act (in accordance 
with the provisions of which, in this matter, 
a ti-ustee and committee of creditors have 
been chosen to wind up and settle the estate), 
by expressly giving the court, on the applica- 
tion of the trustees, power "to summon and 
examine on oath or otherwise the banlirupt 
and any creditor, etc.," has thereby confined 
the power of the com-t to order an examina- 
tion to such application, and excluded the op- 
eration of the provisions of the 26th section 
of the act, as to examination of the bank- 
rupt upon the application of a creditor; and 
that, while it is admitted that the question of 
the discharge of the bankrupts is not affected 
by the provisions of the 43d section, in this 
case no application for discharge has been 
made, and, therefore, any examination of 
the bankiTipts, which would be pertinent to 
the question of discharge, cannot now be 
made by any creditor. The primary duty of 
a bankrupt to his creditors is that of disclo 
sure of the causes of his insolvency, together 
with an account of the property of which he 
has been possessed, and of his disposition 
thereof. The sufficiency of such disclosure 
must materiaUy influence the court in deter- 
mining his right to a discharge. 

Pending the determination of the question 
of discharge, the creditor is prevented from 
pm-suing any other remedy than that afford- 
ed by the bankruptcy proceeding for the col- 
lection of his debt If the discharge be re- 
fused, property acquired by the bankrupt aft- 
er the commencement of proceedings, will be 
available for the payment of the creditor. It 
is, therefore, of the utmost importance to 
both the bankrupt and bis creditors, that the 
question of dischai'ge should be speedily de- 
termined. Accordingly the statute has pro- 
vided that application for discharge may be 
made in aU cases after the expiration of six 
months from the adjudication of banki-uptcy, 
and, it would seem, must be made within one 
year. The' 21st section, by necessary impli- 
cation, visits Tmreasonable delay on the part 
of the bankrupt in endeavoring to obtain his 
discharge, with the forfeiture of his right to 
protection by the court from the suit of a 
creditor. In this case the adjudication was 
made on the 26th day of November, 1873, so 
that, at the time of the making of the order 
referred to, more than six months had elapsed 
since the date of the adjudication. The bank- 
nipts, therefore, being in a position to apply 
for a discharge, can it be that their neglect 
or omission to do so will prevent a creditor 
from speedhig the cause by making such ex- 
amination as may be relevant to the issue 
between him and his debtors, and the result 
of which may induce opposition or acquies- 
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cence on his part? He has a right, I thint, 
to presume that his aebtors wiU, without de- 
lay, apply for their discharge, and that they 
intend to do so is not denied by them. 

In voluntary proceedings the concluding 
prayer of the original petition is, that the pe- 
titioner "may he decreed to have a certifi- 
cate of discharge," etc., and after adjudica- 
tion in involuntary cases, by the 42d section 
of the act, the proceedings are in all respects 
assimilated to those of a voluntary nature. 
A creditor is, I think, undoubtedly justified 
in assuming that the ordinary course will be 
taken by his debtor, and has the right to an- 
ticipate and prepare for the determination of 
the question of discharge, and the bankrupt 
cannot, I think, be allowed to withhold at 
any time during the com-se of proceedings 
any infoi-mation by which it may be detei-- 
mined that he is, or is not, entitled to the 
benefit the statute is intended to afford. Not 
having the slightest doubt of the power of 
the com-t to facilitate the speedy detei*mina- 
tion of tiie question of discharge, I made the 
order of the 11th of June, and see no reason 
why the bankrupt should refuse to obey it 

As to the suggestion of the trustee, set 
forth in his letter (annexed to the objections 
made by his counsel), I have only to say that 
if, dmring the com-se of the examination pro- 
posed, questions should be asked or matters 
inquired about, which, in his opinion, it will 
be injurious to the management of his trust 
should be made public, the propriety of al- 
lowing the examination to proceed as to such 
matters can be called to the attention of the 
com't, and the objection thereto, at such ap- 
propriate time, considered; but I think it is 
no part of the duty of the trustee to inter- 
fere with a creditor at the very threshold of 
his inquiiy into matters which vitally con- 
cern his interests, independent of the collec- 
tion and distribution of the estate, even 
though there be matters connected with such 
collection and distribution the investigation 
of which the trustee may properly consider 
can only, without jeopardizing important in- 
terests of aU the creditors, be pm-sued by 
himself. Moreover, it is to be observed, that 
the ti'ustee is mainly concerned with the ex- 
ecution of his tiTist and not with the dis- 
charge of the bankrupts. The creditors are 
interested in both. It must, perhaps, be con- 
ceded that of such examination as may be 
material or necessary to aid the trustee in 
the execution of his trust, he alone (and the 
committee under whose direction he acts) 
should be the judge, and a creditor should 
not be allowed to interfere. In short the 
reasonable construction of the 43d section, in 
connection with the question of the examina- 
tion of the bankrupts is, in my opinion, as fol- 
lows: 

To remove all doubt as to the necessity of 
the trustee resorting to a bill in equity for 
discovei-y, to assist him in the management 
of his trust, the section refen-ed to has ex- 
pressly conferred on the com-t the power to 
summarily make such examination of the 
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bankrupt, and any ci-editor, or any other per- 
son, whose examination may be material or 
necessary to aid the trustees in the execu- 
tion of their trust Such examination ex vi 
termini, the right of discharge being unaf- 
fected by the section, cannot be exclusive of 
that which may be made by the court on its 
own motion, or on the application of a cred- 
itor, and which may be relevant immediate- 
ly or remotely to the question of discharge. 
The subject-matters being different the max- 
im "expressio unius est exclusio alteriiis"" 
cannot be applicable. The examination up- 
on the application of a creditor and that up- 
on the application of the ti'ustee may be 
widely divergent, or narrowly concurrent, or 
even identical in point of fact but to exclude 
the former because of the express grant of 
the latter seems to me to be an unjust 
and unwarrantable interpretation, and one 
which would unnecessarily deprive a cred- 
itor of a most valuable and important i-ight. 
Creditors have also an interest in inquiring 
into the consideration and validity of claims 
proved against the estate, and, if so advis- 
ed, may doubtiess make objections thereto. 
The examination of the bankrupt may be 
very necessary to fm-nish information upon 
which such objection may be founded. It 
is also to be observed that the question of 
the accountability of the trustee to the cred- 
itors may be materially affected by the ex- 
amination of the bankrupt altiioiTgh, per- 
haps, an examination for such purpose 
could not be made until an account of the 
trustee had been filed. Of course, it cannot 
be pretended that an examination under the 
26th section of the act is not entirely witii- 
in the control of the court and therefore it 
is unnecessary to consider any possible at- 
tempt to abuse the privilege or needlessly 
annoy the bankrupt by impertinent frivo- 
lous, and indefinitely protracted inquiry in- 
to his affairs. 



OADWALADER, District Judge. The du- 
ty of a bankrupt is to disclose whatever it 
may concern any parties interested to know 
concerning his debts, business, or estate. 
The schedules required by the 11th and 42d 
sections of the act of congress may consti- 
tute a very insufiacient disclosure. In this 
case, if the bankrupts had filed the proper 
exhibits of a last examination, or had asked 
the appointment of a public meeting for the 
purpose, or if the trustee or committee of 
creditors had compelled full disclosure, it 
might perhaps, have been proper to restrict 
the proposed examination to special written 
interrogatories. But on this point the expres- 
sion of a positive opinion is not necessary. 

The register's conclusion is approved by 
the court But with reference to his rea- 
sons, the court is of opinion that the 
same conclusion might have been correctiy 
reached independently of any question of 
prospective application for a discharge. 
The examination of the bankrupts will pro- 
ceed without interference by the trustee or 
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the committee of creditors, wlio, however, 
will be authorized to participate therein, so 
far as may promote or facilitate its proper 
purposes. 

Case l^o, 3,169. 

In re COOKE et al. 

[11 N. B. R. 1; 10 Phila. 262; SlLeg. Int. 
357; 1 Wkly. Notes Cas. 51; 9 West. Jur. 
157; 22Pittsb.Leg.J.59; 1 Cent. Law J. 580.]* 

Circuit Court, B. D. Pennsylvania. Oct 28, 

1874. 

BANKRUPTCr— POWEES OF COMMITTEE. 

Where the proceedings in bankruptcy have 
under the 43d section [of the banlirupt act of 
1867 (14 Stat. 538)] been superseded by ar- 
rangement, and the estate directed to he wound 
up by trustees, under the direction of a 
committee, the trustee is bound to accept the 
direction of the committee as conclusive; and 
neither the district court, nor a general meet- 
ing of creditors, have the right to control the 
discretion of the committee, unless the commit- 
tee exercise their discretion mala fide. In_ the 
absence of fraud, the decision of the committee 

rCited in Re Hicks. 2 Fed. 852; He Baxter, 
Case No. 1,122; Be Bonnett, Id. 1,634.] 

IPetition to review an order of the district 
court of the United States for the eastern dis- 
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Esqs., for E. W. Clark et al., creditors. 

Chas. H. Sidebotham, Esq., for Teakill. 
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R. L. Ashurst,for trustee, and Samuel Diclc- 
son and T. 0. BulUtt, for committee, sub- 
mitted the following argument, which we 
publish at length, believing the profession 
will welcome this carefully prepared review 
of the history of the 43d sectipn, to which 
so much additional importance has been giv- 
en by the recent amendment. 

This is an appeal by the trustee and com- 
mittee, chosen and appointed under the pro- 
visions of the 43d section of the banla-upt act, 
from an order of the district court calling a 
second meeting of creditors for the purposes 
mentioned in the 27th and 28th sections of 
the act The reason assigned for a reversal 
of the order is: The requisite proportion of 
the creditors- having determined that the es- 
tate should be woimd up in the manner pre- 
scribed by the 43d section, and their resolu- 
tion having been confirmed by the court, 
there is no longer any power in the district 
court to order a meeting of creditors for the 
purposes mentioned in the 27th and 28th sec- 
tions of the act; nor would such meeting, if 
called, have any authority to make the reso- 
lutions contemplated in those sections. The 
preliminary objections need only be stated, 
the substantial question being one of power 
rather thaa of discretion. 

The 43d section of the act of congress of 
March 2d, 1867, is, in the main, copied from 
the English bankrupt act of 1861 (sections 
185-191), which was adopted from the Scotch 
banki-uptcy act of 1856 (19 & 20 Vict. c. 79, 
§§ 35-40). For convenience of comparison 
they are given in parallel columns: 



Act of Congress of 1867, § 43. 
If at the first meeting of creditors, or at any 
meeting of creditors to be specially called for 
-that purpose, and of which previous notice 
-shall have been given for such length of time 
and in such manner as the court may direct 
three-fourths in value of the creditors, whose 
-claims have been proved, shall determine and 
resolve that it is for the interest of the gen- 
eral body of creditors that the estate of the 
bankrupt should be wound up and settled, and 
•distribution made among the creditors, by trus- 
i:ees, under the inspection and direcfaon of a 
'Committee of the creditors, it shall be lawful 
for the creditors to certify and report such 
resolution to the court, and to nominate one or 
more trustees to take and hold and distribute 
the estate, under the direction of such commit- 
tee If it shall appear to the court afteT hear- 
ing the bankrupt and such creditors as may 
desire to be heard, that the resolution was duly 
passed, and that the interest of the creditors 
will be promoted thereby, it shall confirm the 
-same; and upon the execution and filing by or 
on behalf of three-fourths in value of all the 
creditors whose claims have been proved, of a 
consent that the estate of the bankrupt be 
wound up and settled by said trustees aecord- 
in" to the terms of such resolution, the bank- 
rupt or his assignee in bankruptcy, if appointed, 
as the case may be, shall, under the direction of 
the court, and under oath, convey, transfer and 
deliver all the property and estate of the bank- 
rupt to the said tnistee or trustees, who shall, 
unon such conveyance and transfer, have and 
hold the same m the same manner and with the 
same powers and rights, in all respects, as the 
bankrupt would have had or held tiie sa^ne if 
no proceedings in bankruptcy had been tsUien, 
or as the assignee in bankruptcy would have 



24 & 25 Vict c. 134, §§ 185-191. 
At the first meeting of creditors held after ad- 
judication in manner herein provided, or at 
any meeting to be called for the purpose, and 
of which ten days' notice shall have been giv- 
en in the London Gazette, three-fourths in num- 
ber and value of the creditors present or rep- 
resented at such meeting may resolve that the 
estate ought to be wound up under a deed of 
arrangement composition, or othei*wise, and 
that an application shall be made to the court 
to stay proceedings in the bankruptcy for such 
period as the court shall think fit. 

The registrar shall report such resolution to 
the court within four days from the date of 
such resolution; and the banlirupt or any 
creditor nominated in that behalf by the meet- 
ing, may then apply to the court that the pro- 
ceedings in bankruptcy may be stayed in the 
term of such resolution; and the court, after 
hearing the bankrupt and such creditors as may 
desire to be heard for or against the resolu- 
tion, and if it shall find that the resolution was 
duly carried, and that its terms are reasonable 
and calculated to benefit the general body oJ 
the creditors under the estate, shall confirm tht 
same and make order accordingly, and m suci 
order shall give such directions as to the in 
terim management of the estate as it shal 
deem expedient. '. , , ^ ,. i. 

If the proceedings m bankruptcy be stayet 
as herein provided, the bankrupt or any cred 
iter nommated in that behalf by the meetinj 
aforesaid, may, at any time withm the pe 
riod during which the proceedings are so stayed 
produce to the court a deed of arrangemen 
si<^ned by or on behalf of three-fourths in num 
ber and 'value of all the creditors of the banli 
Tupt, and the court may consider the same 
and may examine on oath the bankrupt and an; 
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done bad such resolution not been, passed; and 
such consent, and the proceedings thereunder 
shall be as binding in all respects on any cred- 
itor whose debt is provable, who has not signed 
the same, as if he had signed it, and on any 
creditor whose" debt, if provable, is not proved, 
as if he had proved it; and the court, by order, 
shall direct all acts and things needful to be 
done to carry into effect such resolution of the 
creditors; and the said trustee shall proceed 
to wind up and settle the estate, under the di- 
rection and inspection of such committee of the 
creditors, for the equal benefit of all such cred- 
itors; and the winding up and settlement of any 
estate, under the provisions of this section, 
shall be deemed to be proceedings in bank- 
ruptcv under this act, and the said trustee shall 
have 'all the rights and powers of assignees 
in bankruptcy. 

The court, on the application of such trustees, 
shall have power co summon and examine, on 
oath or otherwise, the bankrupt and any cred- 
itor, and any person indebted to the estate, or 
known or suspected of having any of the es- 
tate in his possession, or any other person whose 
examination may be material or necessary to 
aid the trustees in the execution of their trust, 
and to compel the attendance of such persons 
and the production of books and papers, in the 
same manner as in other proceedings in bank- 
ruptcy under this act; and the bankrupt shall 
have thfr like right to apply for and obtain a 
discharge after the passage of such resolution 
and the appointment of such trustees, as if such, 
resolution had not been passed, and as if all 
the proceedings had continued in the manner 
provided in the preceding sections of this act. 

If the resolution shall not be duly reported, 
or the consent of the creditors shall not be duly 
filed,' or if, upon its filing, the court shall not 
tlunk fit to approve thereof, the bankruptcy 
shall proceed as though, no resolution had been 
passed, and the courc may make all necessary 
orders for resuming the proceedings; and the 
period of time which shall have elapsed be- 
tween the date of the resolution and the date 
of the order for resuming proceedings shall not 
be reckoned in calculating periods of time pre- 
scribed by this act 



of the creditors who may desire to be heard in 
support of or in opposition to the deed, aud may 
make such other inquiry as it may think neces- 
sary; and if the court shall be satisfied that 
the deed has been duly entered into aud exe- 
cuted, and that its terms are reasonable and 
calculated to benefit the general body of the 
creditors under the estate, it shall, by order, 
make a declaration of the complete execution 
of the deed, and shall direct the same to be 
registered with the chief registrar, and shall 
also, if it thinks fit, annul the bankruptcy, and 
such deed shall thereafter be as binding in 
all respects on any creditor who has not exe- 
cuted the deed as if he had executed it, provid- 
ed such deed be registered with the chief reg- 
istrar in manner directed by the order. 

jSither before or after such order, the court 
shall have jurisdiction to entertain any applica- 
tion of the bankrupt, or of any party to the 
deed, or of any creditor or person claiming to 
be a creditor, respecting- the disclosure, distri- 
bution, inspection, conduct, management, or 
winding up of the bankrupt's estate and afEairs, 
or any act or thing relating thereto, or respect- 
ing the execution of any of the trusts or pro- 
visions of the deed, or the audit or examinatiort 
of the accounts of a trustee or inspector, or the 
taxation or examination of the costs or diarges 
of anv attorney, solicitor, accountant, auctioneer, 
broker, or other person acting or employed un- 
der the deed, or generally for the decision of 
anv dispute or question, and shall also have 
jurisdiction to entertain any application of any 
such person as aforesaid, respecting any matter 
for the submission whereof to the court pro- 
vision is made by the deed, or any matter aris- 
ing between any of the said persons and any 
other persons appearing and submitting to the 
jurisdiction of the court; and the court shall 
'determine all questions arising under the deed 
according to the law and practice in bankrupt- 
cy, so far as they- may be applicable, and, on 
entertaining any such application, shall have 
power to make all such orders as shall seem 
just, and to enforce all such orders as in bank- 
ruptcy. 

The court shall have power, for the purpose 
of any application under these provisions, or 
for the better execution of any powers given to 
the court thereby, to summon and to examine, 
upon oath or otherwise, the bankrupt and any 
party to the -deed, and any creditor, or person 
claiming to be a creditor, and any person 
knowTi or suspected to have any of the estate 
in his possession, or any person supposed to be 
indebted to the estate, or whom the court may 
deem caxjable of giving any information mate- 
rial to the full disclosure of the debtor's trans- 
actions and affairs, or to the carrying into effect 
the provisions of the deed; and the coiirt may 
exercise, as to the examination of such per- 
sons, and the production by them of any such: 
books, papers, deeds, or documents as it shall 
deem requisite, the same .powers that are 
vested in the court with relation to the exam- 
ination of persons and witnesses, and the pro- 
duction of books, papers, de^ds, and docu- 
ments in matters of bankruptcy. 

If the resolution aforesaid shall be duly re- 
ported, or if the court shall refuse the appli- 
cation to stay proceedings, or if the deed of ar- 
rangement shall not be duly produced, or if 
upon its production the court shall not think 
fit to approve thereof, the bankruptcy shall 
proceed as though no such resolution had beeiv 
passed, and the court may make all necessary 
orders for resuming the proceedings in banlc- 
ruptcy; and the period of time which shaU 
have elapsed between the date of such resolu- 
tion and the date of the order for resuming^ 
proceedings shall not be reckoned in calculat- 
ing periods of time prescribed by this act. 

If the bankruptcy be annulled as herein pro- 
vided, the order annulling the same shall be 
filed with the proceedings, and notice thereof 
shall be given in the "London Gazette." 
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The first attempt in England to give a ma- 
jority of the creditors of a banlcrupt the right 
to control the settlement of the estate or en- 
force a compromise which woiild enable the 
banki-upt himself to wind up the estate, was 
» made in the act of 6 Geo. IV. §§ 133, 134. By 
that act nine-tenths in number and value of 
the creditors might accept a composition 
which would bind the rest of them. Eden 
says (Bankr. Law, 443): "The new statute has 
inti'oduced, from the Scottish sequestration 
act, a new provision of terminating the bank- 
ruptcy, by what is called, in Scotland, a com- 
position contract. All parties, it has been 
there found, derive advantage from it; the 
bankrupt can commonly make much more out 
of the wreck than any one else can, the ex- 
pense of managing the fvmds is saved, and 
the creditors have a certain definite sum to 
rely on, with sui*ety for its paj'ment" Of 
com'se, after such a composition was accepted 
the proceedings in banki-uptcy were at an 
end. The act of 1849, §§ 211-223 [12 & 13 
Vict. c. 106], contemplated two kinds of ai*- 
rangement— namely, arrangement under the 
coriti'ol of the court, and arrangement by 
deed, independently of the court The first 
required the sanctioning of three-fifths of the 
creditors; an aiTaugement by deed required 
the approval of sis-sevenths. Jurisdiction 
was given to the court to interfere if the es- 
tate was not properly administered under the 
deed. The form of a deed of arrangement 
under this act, which was approved by the 
court, is given in li'ving v. Gray, 3 Hm'l. & 
N. 34. This deed allowed the inspectors to 
direct and authorize the debtors to carry on 
and conduct the business in such way as they 
should think expedient, and generally gave 
them the right to wind up according to their 
discretion. Kobson says (Law Banlir. 628, 
Ed. 1872) that: "Objections were made to 
the provisions of the act of 1849, respecting 
arrangements by deed, on the ground that 
they did not enable a composition to be made 
without a cessio bonorum; and also, that 
they did not protect a debtor from the pro- 
ceedings of a hostile creditor pending nego- 
tiations for an arrangement To meet these 
objections some new provisions, as to ar- 
rangement with creditors, were introduced 
into the bankruptcy act of 1861, in lieu of the 
clauses for that purpose in the act of 1849. 
They provided for the allowance to the debt- 
or of a limited period to obtain the assent of 
his creditors to such an arrangement, without 
the risk of bankruptcy, and they did not re- 
quire a cessio bonorum to make an arrange- 
ment or composition binding on dissenting 
creditors; but they empowered a majority in 
number and three-fom'ths in value of the 
creditors to bind the minority, providing the 
deed effecting the ai'rangement or composi- 
tion was duly registered in the court of bank- 
ruptcy within twenty-eight days after the 
execution thereof by the petitioner." The 
full text of the sections of the act of 1861 
[supra], providing for the change from bank- 



ruptcy to arrangement or composition, which 
was borrowed from the Scotch bankruptcy 
act of 1856 (19 & 20 Vict c. 79, §§ 35-40) has 
already been given. 

The important provisions of the sections re- 
lating to the liquidation by arrangement are 
as follows: — 

"Section 192. Every deed or insti-ument 
made or entered into between a debtor and 
his creditors, or any of them, or a ti'ustee on 
theii' behalf, relating to the debts or liabili- 
ties of the debtor or his release therefrom, or 
the distribution, inspection, management, and 
winding up of his estate, or any of such mat- 
tex's, shall be as valid and effectual and bind- 
ing on all the creditors of such debtore as if 
they were parties to and had duly executed 
the same, provided the following conditions 
be observed— that is to say: First. A major- 
ity in numbei*, representing three-fourths in 
value of the creditors of such debtor, whose 
debts shall respectively amount to £10 and 
i upwards, shall, before and after execution 
I thereof by the debtor, in writing, assent or 
1 approve of such deed or instrument Sec- 
I ond. If a trustee or trustees be appointed bj' 
I such deed or insti'ument, such ti'ustee or trus- 
tees shall execute the same. Third. The exe- 
cution of such deed or instrament by the 
debtor shall be attested by an attorney or 
solicitor. Fourth. Withia twenty-eight days 
from the date of the execution of such deed 
or insti'ument by the debtor, the same shall 
be produced and left (having been first duly 
stamped) at the office of the registrar, for the 
piu-pose of being registered. Fifth. Together 
with such deed or instrument there shall be 
delivered to the chief registrar an afiidavit 
by the debtor or some person able to depose 
thereto, or a certificate by the trustee or trus- 
tees, that a majority in number, representing 
three-fourths in value, of the creditors of the 
debtor, whose debts amount to £10 or up- 
wards, have, in writing, assented to or ap- 
proved of such deed or instrument, and also 
stating the amount in value of the property 
and credits of the debtor comprised in such 
deed. Sixth. Such deed or instrument shall, 
before registration, bear such ordiuai-y and 
ad valorem stamp duties as are hereafter 
provided. Seventh. Immediately on the exe- 
cution thereof by the debtor, possession of all 
the property comprised therein, of which the 
debtor can give or order possession, shall be 
given to the trustee." 

"Section 197. From and after the registra- 
tion of every such deed or instrument in 
manner aforesaid, the debtor and creditors 
and trustees, parties to such deed, or who 
have assented thereto or are bound thereby, 
shall, in all matters relating to the estate and 
effects of such debtor, be subject to the ju- 
risdiction of the court of bankruptcy, and 
shall respectively have the benefit of and be 
liable to all the provisions of this act, in the 
same or like manner as if the debtor had 
been adjudged a bankrupt, the creditors had 
proved, and the trustees had been appointed 
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creditors' assignees under sueh bankruptcy; 
and the existing or future trustees of any- 
such deed or instrument, and the creditors 
under the same, shall, as between themselves 
respectively, and as between themselves and 
the debtor and against third persons, have 
the same powers, rights, and remedies with 
respect to the debtor and his estate and ef- 
fects, and the collection and recovery of the 
same, as are possessed or may be used or 
exercised by assignees or a-editors with re- 
spect to the bankrupt, or his acts, estate, and 
effects in bankruptcy; and, except where the 
deed shall expressly provide otherwise, the 
court shall determine all questions arising 
imder the deed, according to the law and 
practice in bankx-uptcy, so far as they may be 
applicable, and shall have power to make and 
■enforce all such orders, as it would be au- 
thorized to do if the debtor in such deed had 
been adjudged bankrupt and his estate was 
administered in bankruptcy. 

"Section 198. After notice of the filing and 
registration of such deed has been given as 
aforesaid, no execution, sequestration, or 
■other process against the debtor's property 
in respect to any debt, and no process against 
his pei-son in respect of any debt, other thtm 
such process, by writ or warrant, as may 
be had against a debtor about to depart out 
of England, shall be available to any creditor 
or claimant without leave of the court; and 
£L certificate of the filing and registration 
of such a deed, under the hand of the chief 
registrar and the seal of the court, shall be 
available to the debtor for all purposes, as a 
protection in bankruptcy. 

"Section 199. In case any petition shall be 
presented for an adjudication in bankruptcy 
against a debtor after his execution of such 
deed or instrument as is hereinafter describ- 
ed, and pending the time allowed for the reg- 
istration of such deed or instrument, all pro- 
ceedings under such petition may be stayed, 
if the court shall think fit; and in case such 
deed or instrument shall be duly registered 
as aforesaid, the petition shall be dismissed." 

In respect to the provisions in the English 
act of 1861, Shelford says (Law & Pr. Bankr. 
pp. G20, 621): "The clauses included under 
this section are entirely new, and have been 
substituted for the repealed sections (224- 
229) of the act of 1849. The clauses (224- 
229 of the act of 1849) were introduced with 
a view to enable a large majority of cred- 
itors to make arrangements with their debtor 
which would bJnd the minority for the due 
distribution of the estate among them. The 
principle of them was not new, for the 6 
Geo. IV. c. 16, §§ 133, 134, introduced from 
the Scottish sequestration act new power 
to terminate a bankruptcy, by what is term- 
ed in Scotland a composition contract. By 
that act nine-tenths in number and value of 
the creditors might accept a composition 
which would bind the rest of them. See 
Eden, Bankr. Law (3d Ed.) pp. 443-448. 
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The bankers, merchants, and traders in the 
city of London, in the year 1847, concurred 
in a statement that it is very advantageous 
to the 'mercantile community that in all 
cases of commercial insolvency any mode of 
liquidation which shall be approved of by 
a proper majority of the creditors, whether 
by trust, composition, inspection, or other- 
wise, should be binding on the rest, and that 
a small number of dissenting creditors 
should not be enabled to frustrate such mode 
of liquidation.' The commissioners under 
the banla'uptcy commission (1854) concurred 
In that statement, provided there is a large 
and bona fide majority of creditors who de- 
sire a composition or other arrangement out 
of court as most conducive to their own in- 
terests, and the consent of the majority was 
neither coUusively nor fraudulently obtain- 
ed."— Report of Commissioners, 1854, p. 20. 

The banlcrupt act of 1869 provides for a 
liquidation by arrangement, and the accept- 
ance of composition without actual bank- 
ruptcy. Under liquidation by arrangement 
the propert5' is vested in a trustee, without 
a deed, to be administered under the con- 
trol of the com*t, as in bankruptcy, and a 
composition may be made effectual by a vote 
of the creditors, at meetings of creditors, 
without adjudication. The details of the act, 
in reference to liquidation or composition, 
need not be stated more at length. The pro- 
ceedings in liquidation are expressly made 
proceedings in bankruptcy; but "where no 
committee of inspection is appointed the 
trustee may act on his own discretion in 
cases where he would otherwise have been 
bound to refer to such committee." 

The "committee of inspection," though 
commonly provided for in the forms .for deeds 
of arrangement, was first mentioned in the 
English statutes in the 14th section of the 
act of 1869. The third paragraph is as fol- 
lows:— 

"They (the creditors) shall, by resolution, 
appoint some other fit persons, not exceeding 
five in number, and being creditors qualified 
to vote at such first meeting of creditors, as 
in this act mentioned, or authorized in the 
prescribed form by creditors so qualified to 
vote, to form a committee of inspection for 
the purpose of superintending the admin- 
istration, by the trustees, of the bankrupt's 
property." 

By the 27th section it is provided that the 
trustee, with the sanction of the committee 
of inspection, may do all or any of the fol- 
lowing things: — ^First. Mortgage or pledge 
any part of the property of the bankrupt for 
the purpose of raising money for the pay- 
ment of his debts. Second. Refer any dis- 
pute to arbitration, compi-omise all debts, 
claims, and liabilities, whether present or 
future, certain or contingent, liquidated or 
unliquidated, substituting or supposed to sub- 
stitute, between the bankrupt and any dabt r 
or person who may have incurred any lia- 
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bilities to the bankrupt, upon the receipt of 
such sums, payable at such times and gen- 
erally upon such terms as may ba agreed 
upon. Third. Make such compromise or ot'a- 
er arrangement as may be thought expedient 
■with the creditors or other persons claiming 
to be creditors in respect to any debts prov- 
able under the bankruptcy. Fourth. Make 
such compromise or other arrangement as 
may be thought expediejt, with respect to 
any claim arising out of or incidental to the 
property of the bankrupt, made or capable 
of being made on the trustee, by any person, 
or by the trustee on any person. Fifth, To 
divide in its existing form amongst the 
creditors, according to its estimated value, 
any property ■which, from its peculiar na- 
ture or other special circumstances, cannot 
be advantageously realized by sale. 

The 43d section provides:— "The trustee 
shall, from time to time, -when the committee 
of inspection determines, declare a divld3nd 
amongst the creditors ■who have proved to 
his satisfaction debts provable in bankrupt- 
cy, and shall distribute the same according- 
ly: and in the event of his not declaring a 
dividend for the space of six months, he 
must summon a meeting of the creditors, 
and explain to them his reasons for not 
declaring the same."~Bankr. Act 1S69, § 41; 
Robs. Bankr. 517. 

The 83d section makes cei'tain regulations 
as tO' the ti'ustee and committee of inspec- 
tion, and the seventeenth paragraph of the 
section provides that, "where there is no 
committee of inspection, any act or thing, 
or any direction or consent by this act au- 
thorized or required to be done or given by 
such committee, may be done or given by the 
court on the application of the trustee." 

The provisions of the act of congress of 
June 22d, 1ST4 [18 Stat. 178], in reference to 
composition with creditors, are borrowed 
from the 126th section of the English act 
of 1869, and are introduced by the words, 
"That the following provisions be added to 
section 48 of said act." 

It will thus be seen that the 43d section of 
the act of 1867 was borrowed from a sys- 
tem which had been previously tested, both 
in Scotland and in England, and which had 
for its object the -withdi'awal of the manage- 
ment of bankrupt estates from the com*ts, 
and the placing of their administration, 
either directly in the hands of the bankrupt 
himself, if a composition could be agreed 
upon, or in those of the immediate repre- 
sentatives of the creditoi-s. The power of 
binding a minority by a composition agree- 
ment was not given by congress till its last 
session, but the admirable device of a com- 
mittee of inspection and direction was cer- 
tainly not added to the plan of "liquidation 
by arrangement," in order to impair the 
powers of the a'editors, or enlarge those 
of the courts, and the true scope and intent 
of that provision can be best discovered in 



the definition of the functions of the com- 
mittee which is given in the English statute 
of 1869. Nor is it without significance, that, 
beginning Avith the act of 6 Geo. IV., both 
parliament and congress have steadily added 
to the powera of the majority of the cred- 
itors, and yielded more and more to the de- 
sire of mercantile men to control and man- 
age thehr own business. . 

Studied in the light of past and subsequent 
legislation, it would seem clear that when 
tliree-fom*ths of the creditors of a bankrupt 
estate have resolved that it shall be wound 
up by a trustee, under the inspection and di- 
rection of a committee, the ordinary powers 
of the district com't are suspended; and be- 
yond all question that the general meetings 
of creditors which need only consist of one- 
half of the creditors, and the action of which 
may be conti'olled by a bare majority, or lit- 
tle more than one-fourth of the whole num- 
ber, have no power to control or direct the 
action of the representatives of three-fourths 
of the creditors. How large are the powers 
of those meetings will be seen by a refer- 
ence to the 27th and 2Sth sections of the act 
of 1867, for the pm*poses of which the meet- 
ing of October 6th was ordered. 

It i& submitted that the powers given by 
these sections cannot be exercised where the 
estate is being wound up' under the 43d sec- 
tion, both because they are not expressly 
given with reference to such a contingency, 
but are, on the contrary, by necessaiy im- 
plication, withheld; aiid because, the discre- 
tion being confided to the trustee and com- 
mittee, it cannot be controlled, so long aa 
honestly exercised. Much less <:ould the trus- 
tee himself, without the committee, deter- 
mine the questions which must be decided 
by the assignee when less than one-half in 
value of the creditors attend the meeting. 
In the official copy of the statutes, the 43d 
section is entitled, "Of superseding the bank- 
ruptcy proceeding: by arrangement." The 
resolution provided for is, that "the estate 
should be wound up, settled, and distrlbu- 
■fcion made among the creditors by trustees, 
under the inspection and direction of a com- 
mittee of the creditors." These words are 
large enough to embrace the entire control 
and management of the estate. To wind up, 
settle, and distribute is to do all that is to 
be done; to inspect and dii-ect how it is to 
be done is to determine when and how it 
shall be done. In the case of an assignee, 
the election is subject to the approval of the 
judge, who may appoint additional assignees, 
or order a new election (section 14), and the 
deed of assignment is executed by the judge 
or the register; but the choice of the cred- 
itors for trustee or committee must be ac- 
cepted, if the resolution is confirmed and the 
assignment to the trustee is executed by the 
bankrupts in person. The resolution may be 
passed after the assignee has been appoint- 
ed, and in that event he is to make the con- 
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veyance to the trustee. To enable tlie trus- 
tee to examine the l)anla-upt and others, ex- 
press power is given to compel their attend- 
ance. If the resolution is not approved, the 
bankruptcy "shall proceed as though no reso- 
lution had been passed." And the period of 
■rime which shall have elapsed between the 
date of thp resolution and the date of the or- 
der for resuming the proceedings is not to 
be reclioned— a clause which is in terms in- 
consistent with the terms of the sections un- 
der which this meeting was called. Nor can 
the restiictions on the power of an assignee 
be held to limit the action of a trustee acting 
with the approval of the committee. By gen- 
eral order fourteen, an order for the redemp- 
tion of a pledge or composition of a debt 
can only be obtained by an assignee, at a 
hearing upon petition, after ten days' notice. 
By order twenty-one, personal property can 
only be sold by an assignee after ten days' 
notice, and' real estate after twenty days' 
notice, unless special cause be shown. And, 
finally, the supreme court has put an inter- 
pretation on the section, in the form pre- 
pared under its authority, for the order of 
the covirt, to be entered upon the confii-mii- 
tion, of the resolution of the creditors. (Form 
sixty-three.) That form is as follows: "Or- 
der of Court The foregoing proceedings, 
imder the 43d sectioa of thebaakrupt act of 
March 2d, 1867, having been placed on fie 
and read, it is ordered that all proceedings 
upon said petition in bankruptcy be stayed 
until the fm-ther order of the court Wit- 
ness, etc." 

From this review of the history of legisla- 
tion upon this subject and an examination of 
the section itself, it is believed that it has 
been made apparent that a winding up by 
a trustee is essentially different fii-Qm that 
by an assignee, 

[For the order setting^ down the argument 
of this motion, see Case No. 3,171.] 

STROiS^C^, Circuit Justice. This is an appli- 
cation made by the trustee and committee 
chosen and appointed under the 43d section 
of the bankrupt act, as well as hy some of 
tlie creditors of the bankrupts, for a review 
of an order of the district court directing a 
second meeting of creditors for the purposes 
stated in the 27th and 28th sections of the 
act 

Several objections have been made to the 
order, only one of which do we propose now 
to notice. It is that three-fourths in value of 
the creditors whose claims have been prov6d, 
having determined that the estate shall be 
woimd ,up in the manner prescribed by the 
43d section, and their resolution having been 
confirmed by the district court, there is no 
longer any power in that court to order a 
meeting of creditors for the pm-poses men- 
tioned in the 27th and 28th sections of the 
bankrupt act, and that such' meeting, if 
called, woifid have no authority to resolve 



(Case No. 3,169) COOICE 

and direct as contemplated in those sections. 

The bankrupt act of 1867 has very plainly 
provided two very different systems for 
winding up, settling, and distributing the es- 
tates of bankrupts. The first, and the ordi- 
nary one, is that presented by the 27th and 
28th sections, applicable to all cases when 
the greater part of the ci-editors in number 
or in value who have proved then* debts, at 
their fli'st meeting choose an assignee, or as- 
signees, or where the district judge or the 
register appoints one or more assignees. In . 
such cases the 27th section requires that a 
general meeting of the creditors be called at 
the expiration of three months fi-om the ad- 
judication of banla'uptC3% or earlier if the 
court so direct, and requh-es the assignee to 
report to the meeting as well as to the court 
an account of his receipts and payments. 
The assignee is also required to submit to tha 
meeting the schedule of the bankrupts, cred- 
itors, and property as amended, and a state- 
ment of the whole estate of the bankrupts as 
then ascertained, of the property recovered' 
and of the property outstanding, specifying' 
the cause of its being outstanding, also what 
debts or claims are yet tmdetermined, and 
stating what sum remains in his hands.- The 
section further enacts that at such meeting 
the majority in value of the creditors present 
shall determine whether any, and what part 
of the proceeds of the estate, after certain de- 
ductions, shall be divided among the credit- 
ors, with a proviso that unless at least one- 
half in value of the creditors shall attend 
such meeting either in person or by attol:ney, 
it shall be the duty of the assignee so to de- 
termine, and in case a dividend is ordered, 
the assignee ia required to pay it imder the 
direction of. the court 

By the 28tli section provision is made for a- 
second and third meeting of the creditors, 
with like powers, and it is enacted that at the 
third meetmg called by the court a final divi- 
dend shall be declared, mfiess an action at law, 
or suit in equity be pending, or unless some 
other estate or effects of the debtor after- 
wards come to the hands of the assignee, in. 
which case the assignee shall, as soon as may 
be, convert such estate or effects into money,, 
and within two months after, the same shall 
be so converted, it is required to be divided in 
manner aforesaid. It is ftn'ther directed that 
after the third meeting of the creditors no 
further meeting shall be called, unless or- 
dered by the com"t; and it is enacted that if 
at any time there shall be in the hands of the 
assignee any outstanding debts, or other prop- 
erty due or belonging to the estate which can- 
not be collected and received by the assignee 
without unreasonable or inconvenient delay 
or expense, the assignee may, under the di- 
rection of the court, sell and assign such 
debts or other property in sucn manner as 
the court shaU order. 

Thus it appears that under these provisions 
very large powers over the winding up, set- 
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tleiuent, and distribution of a bankrupt's es- 
tate are given, to the district court and to a 
majority in value of tbe creditors who may- 
be present at a general meeting, or, in case a 
majority in value are not present at tbe meet- 
ing, to the assignee. But tlie 433 section of 
the act prescribed another system, the obvi- 
ous purposes of Avhich were to arivsi tin 
dinary mode of proceeding to wind up, settle, 
Jind distilbute a bankrupt's estates, to sus- 
pend some of the powers conferred upon the 
<listrict court, and to confer upon representa- 
tives of the creditors authority not to be ex- 
ercised by the general body. The system 
was extraordinary. It was borrowed from 
a system which had previously existed in 
{Scotland and in England, which had for its 
object the withdrawal of the bankrupt's es- 
tate from the com-ts in certain cases, and 
placing its administration in the chai'ge of 
the bankrupt himself, or in that of the chosen 
representatives of the ereditoi-s. 

An examination of the provisions of that 
section shows veiy clearly that such was its 
object, and that the powers conferred there- 
by are inconsistent with the continued exist- 
ence of the powers given by the 27th and the 
28th sections. It is entitled "Of Supei-seding 
the Bankrupt Proceedings by Aritmgement" 
It is ti'ue, proceedings under it are declared 
to be proceedings in banliruptey, but the or- 
dinary proceedings are superseded by it, and 
a different system is substituted. It enacts 
that "if, at the first meeting of creditors, or 
at any meeting of creditors to be specially 
called for that pm-pose, and of which pre- 
vious notice shall have been given for such 
length of time and in such manner as the 
court may direct, three-fourths in value of 
the creditors whose claims have been proved 
shall determine and resolve that it is for the 
interest of the general body of creditors that 
the estate of the bankrupt should be wound 
up and settled, and disti-ibution made among 
the creditors by trustees, under the inspection 
and direction of a committee of the a-editors, 
it shaU be lawful for the creditors to certify 
and report such resolution to the court, and 
to nominate one or more trustees to take and 
hold and distribute the estate under tlie direc- 
tion of such committee. If it shall appear to 
the court, after hearing the bankrupt and 
such creditors as may desire to be heard, that 
the resolution was duly passed, and that the 
interest of the creditors wiU be promoted 
thereby, it shaU confirm the same; and upon 
the execution and filing by or on behalf of 
three-fourths in value of all the creditors 
whose claims have been proved, of a consent 
that the estate be wound up and settled by 
said trustees according to the terms of such 
resolution, the bankrupt, or his assignee, if 
one has been appointed, is required to convey 
all the property and estate of the bankrupt 
to the trustee nominated, who thenceforth 
shall hold it with aU the powers and rights 



which the bankrupt would have had if no 
proceedings in banki-uptcy had been taken, or 
as the assignee would have had were no such 
resolution passed, and with all the rights and 
powers of assignees in bankruptcy." 

The section also declares that the consent 
of the three-fourths in value of all the cred- 
itors whose claims have been proved, when 
filed, and the proceedings thereunder, shall 
be as binding in all respects on any creditor 
whose debt is provable, who has not signed 
tlie same, as if he had signed it, and on any 
creditor whose debt, if provable, is not 
proved, as if he had proved it, and the trus- 
tee is directed to proceed to wind up and 
settle the estate, under the direction and in- 
spection of such committee of the creditors. 
StiU fm-ther, it is enacted, that the banki-upt 
shall have the like right to apply for and obtain 
a discharge after the passage of such resolu> 
tion and the appointment of such tmstee, as 
if such resolution had not been passed, and 
as if aU the proceedings had continued in the 
manner provided in the sections of the act 
Dreceding the 43d. This last provision, if it 
were the only one, would leave no doubt in 
our minds that the manner of winding jip, set- 
tling, and distributing the estate was intend- 
ed to be different from that contemplated by 
the 27th and 2Sth sections of the act And if 
this is not so, the 43d section has accom- 
plished no practical results. 

If, when three-fourths in value of the cred- 
itors who have proved then: debts have re- 
solved that the estate shall be wound up, 
settled, and distributed under the direction, 
not of the court, or the general body of the 
creditors, but of a committee chosen by them, 
and their resolution has been confirmed by 
the court, and when consent to such an ad- 
ministration has been filed, either the court, 
or a general meeting of the creditors, can 
control the discretion thus vested in the com- 
mittee; if a general meeting of creditors com- 
posed of one-half in value may determine 
what part of the estate shall be divided, and 
when a dividend shall be made, how does 
the manner of administering the estate dif- 
fer in substance from the ordinary manner 
presci-ibed in the 27th and the 2Sth sections? 
What becomes of the power of the committee 
to direct the settlement and disti-ibution? 
Moreover, it is worthy of observation that 
three-fourths in value of the creditors are 
required for the adoption of the resolution, 
and only one-half in value are required by 
the 27th section to constitute a creditors' 
meeting, competent to exercise the powers 
described in that section. May a majority 
of the creditors in value, present at such a 
meeting, annul or override the action of the 
trustee and committee chosen by three- 
fom-ths? K so, how can it be said that the 
creditors who did not sign the consent that 
the estate should be wound up, settled, and 
distributed according to the terms of the res- 
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olution adopted by three-fourths and con- 
firmed by the court are boxmd by the consent 
and proceedings thereunder, as the statute 
declares they shall be? 

The questions when a dividend shall be 
made, and what portion of the estate in the 
ti-ustee's hands shall be divided at any par- 
ticular time, as well as what sums shall be 
retained to provide for all undetermined 
claims not proved, other expenses and con- 
tingencies, are questions relating directly to 
the settlement aud distribution of the ■es- 
tate. By directing that over the settlement 
and disti'ibution the creditors' committee 
shall have the direction, the stature, in our 
opinion, has withdi'awn control over them 
from every other power, and to that ex- 
tent has superseded the ordinary proceed- 
ings in bankruptcy. And this, we think, 
was not without reason. The ordinary pro- 
ceedings are intended to be summary. It is 
intended by them to conclude the settlement 
and distribution with the utmost dispatch. 
Thus, the 28th section requires a second 
meeting of creditors to be called at the ex- 
piration of six months from the adjudication 
of banliruptcy, or earliei*, and at a thh'd 
meeting, when a final dividend is to be de- 
clared, unless an action at law or a suit in 
■equity be pending, or other estate come to 
the hands of the assignee, in which case he 
is required to convert it into money, as soon 
as may be, and within two months after such 
conversion the money is directed to be divid- 
ed. And it is provided that if at any time 
there shall be in the hands of the assignee 
any outstanding debts or other property 
which cannot be collected and received by 
him without unreasonable delay or expense, 
be may sell such debts or property under the 
direction of the court. It A^'as such hurried 
settlement of tlie esfcUc that was regarded las 
prejud>:;ial in some cases to the interests of 
the creditors. For this reason, both in the 
"Scotch and English law, provision was made 
for administering bankrupt estates in some 
cases by the creditors themselves, or by the 
banki'upt under their direction. And for the 
same reason the 43d section of our act was 
■enacted, by which the power to direct was 
given to certain representatives of the cred- 
itors; that is, to a committee chosen by them. 
No doubt if that committee exercise their dis- 
cretion mala fide they may be controlled, 
but in the absence of fraud their direction to 
the trustee must be conclusive. Certainly 
the discretion vested in them cannot be con- 
trolled by any meeting of the creditors called 
after theh* appointment. 

Holding such opinions, we feel constrained 
to reverse the order of the district court, 
which directed a second meeting of the cred- 
itors of the bankrupts for the piu^poses men- 
tioned in the 27th and 28th sections of the 
banki'upt act. The order of the district com-t 
is reversed. 
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In re COOKE et al. 

[12 N. B. R. 30; 1 Wkly. Notes Cas. 318.]^ 

District Court, E. D. Pennsylvania. March 23, 
1875. 

Proof of Debt in Baneuuptct— Partnership. 

1. One member of a copartnership of banking 
firms termed a "syndicate," liaving in its posses- 
sion certain moneys belonging to the syndicate 
as the result of transactions on its account, be- 
came bankrupt. 

2. U»rt*a a statement of the accounts of the 
syndicate, it was ascertained, as alleged, that, 
including the said moneys as portion of the com- 
mon fund for division among the respectiTe con- 
stituents of the syndicate, there was due to the 
bankrupt firm a certain sum less in. amount 
than the said moneys. Another member of the 
syndicate upon behalf of itself and its associates, 
sought to prove a claim against the bankrupt's 
estate for the whole of said moneys in the pos- 
session of the bankrupt firm, at the time of its 
failure, claiming dividends, however, on the 
same only until they should amount to the dif- 
ference between the said sum and the portion of 
the profits to which the bankrupt firm appeared 
to be entitled, upon the statement of the ac- 
count of all the profits of the syndicate, includ- 
ing the said moneys first mentioned. 

3. Upon objection by the trustee of bankrupt's 
estate, it was held that the proof could not be 
allowed for more than the difference between 
the bankrupt's share of the profits, and the 
amount claimed to be due by them at the time 
of the failure; and that an absolute allowance 
of proof for this amount, could not be sanctioned 
independently of any question of equalization or 
adjustment that might arise upon examining the 
final account of every one of the several firms of 
which the so-called syndicate was composed, 
with such syndicate, and comparing those sev- 
eral accounts with one another, and with the 
final account of the bankrupts. 

[Cited in Re May, Case No. 9,328.] 

4. Semble, that a partnership cannot prove 
against .the estate of one of its members, ex- 
cept for a debt arising by fraud, as distinguished 
from contract. 

[Certificate of Joseph Mason, Register in 
Bankruptcy:] 

To the Honorable John Oadwalader, Judge 
of the Said Court: I, the undersigned regis- 
ter in bankruptcy, to whom the above matter 
was referred, respectfully i*eport: 

That, on the 17th day of March, 1874, on 
behalf of Jay Cooke, McCulloch & Co., and 
certain other banking houses composing a 
copartnership or association, known by the 
name of "syndicate," a deposition was made 
for the proof of a claim against the estate of 
the said bankmpts, amounting to the sum 
of two hundred and fiftr-five thousand four 
himdred and ninety-three dollars and fifty- 
eight cents gold- That on the 15th day 
of September, 1874, a deposition in amend- 
ment of the proof of said claim was made 
and filed. On September 18th, following, 
the trustee of the said bankrupt's estate 
presented a petition for the re-examination 
of said claim as amended. On September 

^ [Reprinted from 12 N. B. R. 30, by permis- 
sion. 1 Wkly. Notes Cas. 318, contains only a 
partial report.] 
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22d, 1874, 11 a. m., Ricliard O. MeMui'Me, 
Esq., appeared for tlie said claimants, and 
Kicbard L. Asliliurst and John O. Bullitt, 
Esqs., for tbe ti'ustee. The objections set 
forth in the petition of the ti'ustee were duly 
argued. The said depositions and petition 
ai"e herewith forwarded. The business of 
the said partnership or association was the 
negotiation of certain bonds of the United 
States. The a'greement of the said banking 
houses with the secretary of the treasmy of 
the United States is annexed to t]»e second 
deposition. It is alleged in said dei-osition, 
that it was the duty of each party to the 
agreement to pay into the hands of Messrs. 
Rothschild of London, one of the parties 
thereto, any money received in the business. 
That the business had at the time of the 
failure of the banla-upts been completed, and 
nothing remained but to settle the accounts 
of tlie parties concerned. That in the course 
of tlie business, Jay Cooke & Co. had in their 
possession, as the result of transactions for 
account of the S3'ndicate, the sum of two 
hundred and fifty-five thousand four hundred 
and ninety-three dollars and fifty-eight cents, 
gold. That there was in the hands of the 
syndicate a fund which were the. profits of 
the concern, independent of the amount due 
fi'om Jay Cooke & Co. That that sum was 
divided, and the amount that Jay Cooke & 
Co., and Jay Cooke, McCulloch «fc Co., would 
have been entitled to receive, had there been 
nothing due from JayCooke& Co., would have 
been each twenty-two thousand six hundred 
and tNventy-three poimds, five shillings, elev- 
en pence, or one hundred and eight thousand 
two hundred and twenty-two dollars and 
thirty-seven cents, gold. That the united 
shares of the profits, of tlicse two houses is 
less by seven thousand four hundred and 
thirty-eight pounds, nineteen shillings and 
two pence, than the amount due the syndi- 
cate from Jay Cooke & Co. That this divi- 
sion was made among the respective houses 
composing the syndicate, exclusive of Jay 
Cooke & Co., and Jay Cooke, McCulloch & 
Co., the latter assenting thereto, without, 
however, agreeing that it could be done law- 
fully. That there was no connection be- 
tween Jay Cooke & Co., and Jay Cooke, Mc- 
Culloch & Co., other than that between any 
otlier two parties to the sjTidicate contract 
That on accotmt of many of the partners in 
the one firm being also partners in the other, 
it was provided in the articles of copartner- 
ship of Jay Cooke, McCulloch & Co. that the 
profits of all business, which in its incep- 
tion or completion should rectmre the "agency 
of both houses, should be equally divided be- 
tween them, but that there was no agency as- 
sumed by either house for the other, in re- 
spect to the syndicate transactions. That of 
the sum of two hundred and fifty-five thou- 
sand four hundred and ninety-ttu:ee dollai's 
and fifty-eight cents, gold, received by Jay 
Cooke &, Co., as alleged, in order to pay the 
parties other than Jay Cooke & Co., and Jay 



Cooke, McCulloch & Co., their full share of 
the profits, seven thousand four hundred and 
thii'ty-eight pounds, nineteen shillings and 
two pence is required, and to pay Jay Cooke,. 
McCulloch & Co. for its full share, twenty- 
1r\vo thousand six hundred and twenty-three 
pounds, five shillings and eleven pence, leav- 
ing with Jay Cooke iS; Co., also, the sum of 
twenty-two thousand six hundred and twen- 
ty-three pounds, five shillings, and eleven 
penes, or one hundred and nine thousand 
two hundred and twenty-two dollars and 
thirty-seven cents, gold. 

The claimants contend that they should 
^e allowed to prove for the sum of two hun- 
dred and fifty-five thousand four hundred 
and ninety-three dollars and fifty-eight cents, 
gold, and receive dividends thereon, until 
they shall have received the sum of one him- 
dred and forty-six thousand two hundred 
and seventy-six dollars and sixteen cents, 
gold. To this the trustee has objected, and 
has rephed that, had the syndicate made nO' 
such application of the profits, in payment 
of the claim, the share of profits due said 
bankrupts would have been applicable as a 
set-ofe to the said claim, and since they have 
expressly made such an application, the 
claimants cannot contend, that it is anything 
else than a payment of the claim, pro tanto, 
and therefore, a reduction of the claim to 
that extent; so that the total amount which 
Jay Cooke, McCulloch & Co., or the syndi- 
cate, can claim is one hundred and forty-six 
thousand two hundred and seventy-six dol- 
lars and fifteen cents, gold. I can find no> 
precedent or authority for the claim being 
made as set forth in the depositions by the 
syndicate, as a partnei'ship, composed of the 
several banking houses, including that of 
Jay Cooke & Co., against the estate of Jay 
Cooke & Co., in bankruptcy. In the Case of 
Buckhause [Case No. 2;^0S6], a firm of whioli 
only one of the bankrupts was a member, 
was allowed by its solvent partner to prove 
a debt against the bankrupts, contracted by 
them as a partnership with the other. Low- 
ell, J., says, "I have often decided that equi- 
table debts may be proved under our bank- 
rupt act, and I am not aware that a con-, 
trary decision has ever been made. Holding- 
this to be a debt in equity and finding the 
decisions in bankruptcy in favor of allowing 
its proof, I admit it, though without any in- 
timation that as beljween one partner or any 
number of partners and the others, where 
there is no firm with a foreign member, the 
Massachusetts cases" (which appear not to 
permit such a proof) "may not express the 
true doctrine for this country." But this is 
not the present case, and the difference is 
expressly stated in the case just cited, as 
foUows, "It cannot be denied that in sub- 
stance, a debt due from A and B to A and D 
is a very different thing from a mere over- 
draft by A from the funds of A and B. Ta 
refuse to notice the distinction, is to disre- 
gard the credit of X> altogether." The eases 
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of j&x parte Harris, 2 Yes. & B. 209, and Ex 
parte Yonge, 3 Ves. & B. 31, seem to decide 
that a partnership or the assignee of the 
partnership, cannot prove against the estate 
of one of its memha*s, except for a debt 
arising Ijy fraud as distinguished from con- 
tract, as by an act against the expressed or 
implied contract, and without the expressed 
or implied authority of the copartner, as by 
an overdraft to increase the separate estate, 
or under circumstances implying fraud as 
for private pm-poses, without the knowledge, 
consent, privity or subsequent approbation 
of the other, inferred from his giving the 
whole cont-'ol to his partner, but such form 
of proof seems to have been restricted to the 
case of a joint commission; for in Ex parte 
Yonge the proof appears to have been made 
by tlie solvent partners and not on behalf of 
themselves and the banla-Ujyt. The question 
OS perhaps one of form rather than sub- 
stance, and is not important excepting in so 
far as error in form may tend to obscure a 
correct view of the substance. In Ex parte 
Yonge, Lord Eldon states the case thus: "In 
banliruptcy there is both a legal and equi- 
table jurisdiction, and previously to the bank- 
ruptcy the Botfields (the two solvent part- 
ners) might have filed a bill to compel Slaney 
(the bankrupt partner), to repay that money 
so fi-audulently abstracted; that right can 
never be taken away from them by the bank- 
ruptcy of Slaney, and the fact that his sep- 
arate a-edltors have a right to his separate 
estate, although in law the two solvent part- 
ners cannot strictly be creditors of Slaney; 
and although if aU were solvent, the thi-ee 
could not maintain an action against one of 
them, yet, in equity, upon such a transaction 
the money so absti-acted by that one is the 
debt of the two, to be applied by them as 
trustees for the three; and the bankruptcy 
would not alter that." 

The depositions offered by the claimants 
do not set out any such case of fraud, and, 
therefore, the doctrine illustrated in the cases 
just cited affords them no assistance. The 
moneys for which the claim is made are ad- 
mitted to have come into the hands of the 
bankrupts in the course of the business. The 
counsel for tlie claimants has, however, in- 
geniously argued that, until the bankrupts 
have paid to the syndicate the moneys re- 
ceived on account of its transactions, they 
cannot, nor can their creditors, receive any 
portion of the profits. That to allow the 
claimants to prove only for the difference 
between the profits as estimated upon the 
supposition of payment, and the amount ac- 
tually received by the bankrupts, would be 
to allow the other creditors of the bankrupts 
to have all the benefit of ~the partnership 
with the claimants without having complied 
with its stipulations. It is further contended 
that, until the bankrupts have paid into the 
common fund the moneys received by them, 
there are no profits, or at least none to which 
-the bankrupts can tie entitled. But that, I 
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think, is begging the question; for the receipt 
by one partner is the receipt of all, and, if 
the aggregate receipts, no matter whether in 
the hands of two or one only of the fij:m, are 
greater than the expenses, and the capital 
contributed, there must be a resulting profit 
to the firm. That the one or the two, as the 
case may be, have the shares of the others 
as well as his or their own, does not affect 
the existence of that in which they, as well 
as he or they, are jointly interested. Upon 
the first consideration of the question I was 
inclined to favor the view of the claimants, 
and was influenced partiy by the following 
course of reasoning: The measure of the 
claims against a bankrupt's estate must be 
in proportion -to the contribution made tliere- 
to by the respective claimants. The estate 
may be regai'ded as a fund whose compo- 
nent parts consist of such conti-ibutions, 
which have become respectively proportion- 
ally diminished. That equality ot disti-ibu- 
tion requires the preservation of the same 
relation of parts in the analysis as in the 
synthesis. That applying this to the present 
case the syndicate must be considered as 
having contributed the sum claimed, and are, 
therefore, entitied to its proportionate share 
of the whole estate. That the interest of 
the bankrupts, whatever it may be, in the 
syndicate property, was a matter of separate 
estimation, and to be rendered available only 
on the same conditions as would have been 
necessarily imposed on the bankrupts them- 
selves had there been no bankruptcy. But 
such a statement of the case I found to be er- 
roneous in its postulate— that the syndicate 
had contributed to the bankrupt's estate the 
sum named. Upon reflection I became satis- 
fied that such was not its contribution. For 
the portion of said sum to which the liank- 
rupts axe admitted to be entitled, provided 
the whole amount be paid by them, is the 
exact measure of the contribution by the 
bankrupts in the first place to the syndicate. 
TDhe difference, therefore, is aU that In point 
of fact has been conti-ibuted by the syndi- 
cate, and the amount by which the bank- 
rupt's estate has been augmented. The 21st 
section, of the bankrupt act [of 1867 a^ Stat. 
526)1 provides as follows: "No creditor, 
whose debt is provable imder this act, shall 
be allowed to prosecute to final judgment 
any suit at law or in equity, therefor, againgt 
the bankrupt," "provided" "that, if the 
amoimt due the creditor is In dispute, the 
suit, by leave of the com*t in bankruptcy, 
may proceed to judgment for the pm-pose of 
ascertaining the amount due, which amount 
may be proved in bankruptcy." What could 
the claimants, upon the facts as stated, re- 
cover at law? For, in the present condition 
of the partnership accounts, it would not 
seem to be necessary to resort to a court of 
equily. Simply the balance due— no more. 
See Add. Cent. 733-735, and the cases 
there cited. Suppose the estate of the bank- 
rupts should pay no dividend, and they are 
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not diseliarged, the claim, as at present 
made, could not be sustained in a suit 
against them; judgment would lie entered 
only in such amount as, if paid by them, 
would give the claimants their share of the 
moneys received. 

If a solvent partner pay all the partner- 
ship debts, his proof against the separate es- 
tate of his bankrupt partners cannot include 
the portion of the said debts which,, upon a 
settlement of the accounts, would be properly 
payable by him. See Ex parte Watson, 
Bucli, 449; Ex pai-te Smith, Id. 492; Ex parte 
Plowden, 3 Mont. & A. 402; Ex parte Moore, 
2 Gill & J. 166. For, although the last case 
establishes a different rule as to the amount 
for which partnei-s may prove as against the 
estates of their copartners than that laid 
down in the first two cases, yet in none do 
I apprehend is the partner proving allowed to 
include his own share of the indebtedness 
paid in the proof against the others or any 
one of them. Now the bankrupt partner, al- 
though liable to the joint a-editors for the 
whole debt, is entitled to the benefit of the 
payment by his solvent partner to the amount 
of said solvent partner's liability, and by the 
decisions referred to he obtains It by deduct- 
ing from the claim of the creditor the pro- 
portionate share of the liability of his solvent 
copartners, and the claim by the latter 
against him cannot be for more than the bal- 
ance. Now the banla'upt's share in the prof- 
its of the firm is a benefit of the same nature, 
and arises from the contract of copartnership 
in the same manner, and in any claim against 
him by his copartners arising out of partner- 
ship transactions can be made available to 
him in the same way, to wit, by a reduction 
of that claim. In other words, if there is a 
joint loss and one bears it all, his claim can 
only be for that part which he should not 
have borne; and, e converse, if there is a 
joint profit and one receives it all, the claim 
of those who have received nothing can only 
be for what they should have received. Ac- 
cordingly, in Ex parte Tyrrel, Buck, 345, it 
was held that if, on the bankruptcy of one 
or several partners, the joint creditors are 
paid in full out of the joint estate, but upon 
taking the partnership accounts a balance 
appears to be due to the solvent partners, 
the surplus of the joint estate will be paid 
to the solvent partners in part payment of 
the balance due to them, with liberty to 
prove against the separate estate for the 
difference. 

The counsel for the claimants has cited the 
case of Ex parte Graham, 3 Ves. & B. 130, 
where it was held that the banker appointed 
under a commission of banki-uptcy becoming 
bankrupt, his estate is not entitled to any 
dividend on a debt proved by him against 
the other, until full reimbursement of all 
property of that estate beyond the amount of 
his dividend, as analogous to the present 
question. This was held in Ex pai'te Bebb, 
19 .Ves. 222; Ex parte Bignold, 2 Mad. 470,— | 
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and necessarily results from the principle 
that the assignees of a bankrupt are subject 
to all the same eauities affecting the bank- 
rupt's rights which could have been enforced 
against the bankrupt himself. See Grant v. 
MiUs, 2 Ves. & B. 306; Ex pai-te Hartop, 12 
Ves. 349; Mitford v. Mitford, 9 Ves. 87. The 
debt due by a ci*editor of a bankrupt to the 
assignee, and the debt from the bauki'upt to 
such creditor, cannot be said to be mutual— 
they are contracted en autre droit. In Ex 
pai-te Graham, the banker to the commission, 
had he remained solvent, could not have set 
off his claim against the bankrupt in an ac- 
tion to recover the moneys deposited with 
him; and the rights of his creditors could 
be none other than his own. The claims of 
partners against each other are clearly the 
subject of mutual debt and credit, and bear 
no resemblance to the relations existing be- 
tween a creditor of a bankrupt and one of 
their number to whom has been enti'usted 
the moneys of the estate. I therefore re- 
ported that the claim of Jay Cooke, McCul- 
loch & Co. and others, styled "syndicate," 
should be reduced as claimed by the trustee 
to the sum of one hundi*ed and forty-six thou- 
sand two hundred and seventy-one dollars 
and twenty-one cents, gold, being two hun- 
dred and fifty-five thousand fom- hundred 
and ninety-three dollars and fifty-eight cents 
(which, by reference to the account annexed 
to the first deposition, I think must be the 
correct amount, and not two hundred and 
fifty-five thousand four hundred and ninety- 
three dollars and fifty-three cents, which is 
probably a clerical mistake of transposition 
of figures) less one hundred and nine thou- 
sand two hundred and twenty-two dollars 
and thirty-seven cents, estimated share of 
profits of Jay Cooke & Co. 

CAD WAL ADER, District Judge. The ques- 
tion is whether one hundred and nine thou- 
sand two hundred and twenty-two dollars 
and thirty-seven cents, the bankrupt's share 
of the profits of the joint concern, is to be 
deducted from the claim of two hundred and 
fifty-five thousand four hundi-ed and ninety- 
three dollars and fifty-eight cents, before 
proof is allowed. The question answers It- 
self. The proof cannot be allowed for more 
than the difference, one hundred and forty- 
six thousand two hundred and seventy-one 
dollars and twenty-one cents. 

BY THE COURT. The register is instruct- 
ed that the court's order of yesterday does - 
sanction an absolute allowance of proof of 
the amount of one hundi-ed and forty-six 
thousand two hundred and seventy-one dol- 
lars and twenty-one cents, independently of 
any question of equalization or adjustment 
that may arise upon examining the final ac- 
count of every one of the several fii-ms, of 
which the so-called syndicate was composed, 
with such syndicate, and comparing those 
several accounts with one another, and with 
the final account of the bankrupts. 
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Case M"©. 8,171. 

In re COOKE et al. 

[1 Wkly. Notes Cas. 10.] 

Circuit Court, E. D. Pennsylvania. Sept 22, 
1874. 

Powers of Creditoks u>fDER Sections 28 akd 29 
{27 A.\D 2S) OF ACT OF lb67 (14 Stat. 530, 531), 

WHEUE TUDSTEE AND COM.MITTCE APFOI.N'TED. 

[Petition to review an order of the district 
court of the United States for the eastern 
district of Pennsylvania. 

[In bankruptcy. In the matter of Jay 
Cooke, W. G. Morehead, H. C. Fahnestoek, 
H. D. Cooke, Pitt Cooke, G. C. Thomas, 
James A. Garland, and Jay Cooke, Jr.] 

The district judge, having on the 11th of 
September, 1874, ordered a meeting for the 
purpose of a declaration of a dividend in 
said estate, to be held the 6th of October, 
1874, JSdwin M. Lewis, trustee, and John 
Clayton et al., committee of creditors, and 
B. W. Clark: et al., creditors, filed their pe- 
tition, setting forth that the settling and 
winding up of the estate had been entrust- 
ed to a ti-ustee and committee of creditors, 
and claimed that the powers given to the 
creditors by the 28th and 29th sections of 
the bankrupt act had been thereby waived 
and that said or^er of the district judge 
had been erroneously made, and prayed 
that said order might be so reversed or 
modified as in no way to "supersede, 
change or affect the winding up and settle- 
ment of the estate by the said trustee un- 
der the inspection and direction of said com- 
mittee of creditors." 

Whereupon McKBNNAN, Circuit Judge, 
made the following order at chambers: And 
now, September 22d, 1874, the petitions of 
Edwin M. Lewis, trustee, and John Clayton 
and others, committee of the estate of Jay 
Cooke et al., bankrupts, and of E. W. Clark 
et al., creditors of said estate, having been 
presented at chambers, it is tliereupon or- 
dered that the same be filed, aud that the 
argument thereon be heard at Philadelphia 
on the 5th day of October, 1874, and all pro- 
ceedings under the order of the 11th of Sep- 
tember, 1874, are thereby suspended till fur- 
ther orders. 

[NOTE. After hearing argument, the order 
of the district court was reversed. Case No. 
3,1GD.] 



Case ]Sro. 3,173. 

In re COOEDE et al. 

D- Wkly. Notes Cas. 30.] 

District Court, E. D. Pennsylvania. Oct. 14 
and 15, 1874. 

Suit in State Court Pexdisg Proceedings in 
Bankruptcy — ^Leavb to Continue for Pur- 
poses OP Liquidation. 

[Where suit is pending against a bankrupt in 
the court of another state, 1±ie federal court may 
allow the debt to be proved provisionally, and 
authorize the suit to proceed for the purposes of 
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liquidation; securing to the trustee of the cred- 
itors the right to resist the claim, either in the 
pending suit, or by a proceeding in equity.] 

[In bankruptcy. In the matter of Jay 
Cooke, W. G. Morehead, H. C. Fahnestoek. 
H. D. Cooke, Pitt Cooke, G. C. Thomas. 
James A. Garland, and Jay Cooke,- Jr.] 

De Graff & Co. brought suit in Minnesota 
against Morehead, one of the bankrupts, be- 
fore petition filed, to recover for breach of 
a construction contract, and applied for 
leave to proceed in that suit for the purpose 
of liquidation. 

Dickson and Ashurst, for the trustee in 
bankruptcy, read affidavits showing that the 
real question in the Minnesota suit was not 
as to the amount of damages suffered by the 
breach of contract, but whether there was 
a liability on the part of the defendant; and 
that this latter question depended upon the 
right of the defendant to reform the con-i 
tract, and show that it was made with Mor&. 
head as agent of a corporation merely, hia 
agency being known at the time by the plain- 
thfs. 

Mr. Clough, of Minnesota, for De Graff 
& Co. 
Mr. Murtrie, for bankrupts. 

TEDS COURT, after a long discussion, or- 
dered proof of De Graff's debt to be made 
before the register provisionally, and au- 
thorized the suit in Minnesota to proceed 
for the purpose of liquidation, secm*ing to the 
trustee the right to resist the claim, either in 
the suit brought, or by a proceeding in equity. 
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Case ISTo. 3,173. 

COOKE V. FORD et al. 

[2 Flip. 22; 16 Am. Law Reg. (N. S.) 417; 4 
Am. Law T. Rep. (N. S.) 280; 3 Law & Bq. 
Rep. 715; 4 N. Y. Wkly. Dig. 407; 4 Cent. 
Law J. 560; 2 Cin. Law Bui. 108; 9 Chi. Leg. 
News, 291; 23 Int. Rev. Rec. 218.] ^ 

Circuit Court, D. Kentucky. May Term, 1877, 

Removal— Diverse Citizenship— Phoceedings —< 
Construction of Statutes — Repeal bi' Impli- 
cation. 

1. The act of ISIarch 3, 1875 [18 Stat. 470], 
does not entirely repeal section 639 of the 
United States Revised Statutes, which relates 
to the removal of causes from the state to the 
federal courts. Third subdivision of section 639, 
whicli relates to suits between citizens of the 
states in which they are brought and citizens 
of other states, is not inconsistent with the pro- 
visions of the act of March 3, 1875. 
[Cited in La Mothe Manuf'g Co. v. National 

Tube Works Co., Case No. 8,033; Sims v. 

Sims, Id. 12,894; Eureka Consol, Min. Co. 

V. Richmond Min. Co., 2 Fed. 829; Melendy 

V, Currier, 22 Fed. 129.] 

* [Reported by William Searcy Flippin, Esq., 
and here reprinted by permission. 3 Law & 
Bq. Rep. 715, and 4 N. Y. Wkly. Dig. 407, con^ 
tain only a partial report.] 
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2. Taking the act of Slarch 3, 1875, and pro- 
visions of third subdivision of section 0B9 to- 
gether, the result is: first, that no citizen of a 
state in Trhich a suit is commenced can remove 
it, except by filing a petition either before or at 
the term at which it might first be tried. 

[Cited in 'Eureka Consol. Jlin. Co, v. Rich- 
mond Min. Co., 2 Fed. 829.] 

3. If a suit be brought between a citi- 
zen of the state in which it is brought and a 
citizen of another state, the latter may remove 
it by petition, if filed at any time before trial 
or final hearing, on making an affidavit of prej- 
udice or local influence — such as will prevent a 
fair trial from being had. 

[Cited in Sims v. Sims. Case No. 12,894; Eu- 
reka Consol. Min. Co. v. Richmond Min. 
Co., 2 Fed. 829; Melendy v. Curriei-, 22 
Fed. 129.] 

4. The law does not favor the repeal of stat- 
ute."! by implication. The two must be such as 
that they cannot be reconciled. 

[Cited in Whitehouse v. Continental Fire Ins- 
Co,, 2 Fed. 499.] 

This cause came up on motion to remand 
the same to the state court The action was 
commenced [by W. H. Cooke against C. C. 
Ford and H. T. Arnold] in the circuit court 
of Warren county, Kentucky, January 7, 
1874, but was subsequently transf eiTed to the 
common pleas of the same county. Ford, one 
defendant, made no defense, and judgment 
was consequently entered up against him by 
default, which was according to the practice 
in this state. Arnold, the other defendant, 
l)ut in an answer, tendering an issue of fact 
before a jury. The time at which the cause 
could have been at first tried had passed by, 
and even a mistrial had taken jilace before 
the act of congress of 1875, when Arnold filed 
a petition in said court for the removal of the 
cause to the United States court. At the time 
of filing his j)etition, he made affidavit to the 
effect that he had reason to believe and did 
believe that he would not be able to obtain 
justice in the state court by reason of local 
influence and prejudice. The defendant filed 
a copy of the record in this court, when 
'Coofce, the plaintiff, appKired and moved 1» 
■remand the cause to the state court 

H. T. Arnold, Mr, Muir, imd Bijur & Davie, 
for plaintiff. 
Seymour & Edwards, for defendant 

BAUDARD, District Judge. The sole 
groimd of the motion is that the petition for 
removal was filed in the state court too late. 
The counsel of plaintiff, with a frankness 
characteristic of those counsel only who per- 
ceive with clearness the true question in- 
volved in a case, concedes that the defend- 
ant's application for a removal is literally 
covered by the provisions of the third sub- 
.division of section 639 of the Revised Stat- 
utes; and he stakes his case on the position 
that these provisions are repealed by the act 
tff March 3, 1875 (18 Stat 470). 

The question thus presented for a decision 
is a narrow one, but it is by no means free 
from difficulty. Neither the researches of 
counsel nor my own examination have devel- 



oped any case which decides or even throws 
much light upon the question. The only au- 
thority to which I have been referred bearing 
on the precise question at issue, is the late 
pamphlet by Judge Dillon, on the "Hemoval 
of Causes from State to Federal Com-ts." 
The learned author, after indicating, doubt- 
fully, his own opinion that the pait of subdi- 
vision three which refe.'s to the time of re- 
moval is not repealed by the act of 1875, 
says: "This has been decided to be so in the 
eighth ch-cuit by ilr. Justice Miller, and gen- 
erally in the courts of that circuit, and, so 
far as we are advised, by the circuit ■com'ts 
elsewhere," 

I should be disposed to follow,^ without 
question, a single decision of so eminent a 
judge as Mr. Justice Miller, if such decision 
wei-e supported Itj a wiitten opinion, and I 
should certainly not hesitate to follow the 
settled rule of decision in the several cir- 
cuits; but the bare statement that Judge 
Miller has decided the question on the cir- 
cuit, that bis decision has been followed in 
bis circuit, and, as far as known, in other cir- 
cuits, though made by so accm-ate an author 
as the able judge of the eighth circuit can- 
not dispense with the necessity of an inde- 
pendent examination of the question. Coun- 
sel have therefore diseu^ed the question be- 
fore me as an open one, and as such I pro- 
pose to consider it In prosecuting this ex- 
amination I shall not refer to the acts of con- 
gress relating to the removal of causes which 
were passed prior to the. Revised Statutes. 
As the Revised Statutes repealed all such 
prior acts, refei-ence to them, would, I think, 
tend only to embarrass the inquii-y. Indeed, 
the proposition discussed by cormsel rendei-s 
such reference superei'ogatory. The defend- 
ant's eoimsel rests his right to the removal on 
the groimd that the third subdivision of sec- 
tion 639 of Revised Statutes is still in force; 
and the plaintiff's counsel rests his motion to 
remand on the ground that it is repealed. 

Plaintiff's eoTmsel does not, of eom'se, insist 
that it is in terms repealed, but he maintains 
that its provisions are inconsistent with those 
of the act of 1S75, and hence that it is re- 
pealed by the express provision of that act, 
which declares that ^'all acts or paxts of acts 
in conflict with the provisions of this act are 
bereby repealed." I shall, for a like reason, 
confine my a.ttention to the provisions of the 
statute which relate to the removal "of con- 
troversies between citizens of different 
states," and shall omit all refex-ence to the 
provisions contained in them which prescribe 
the amount necessary to give the court juils- 
diction. 

Omitting, then, all except what 'is neces- 
sary to elucidate the question before us, let 
us bring the provisions of the Revised Stat- 
utes and of the act of 1875 together, and we 
shall then be the better able to see whether 
the latter are in conflict with the former. 
Section 639 of the Revised Statutes provides 
that "any suit commenced in a state court 
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* * * may be removed for trial into the 
circuit court; «= * * First— "When the suit 
is * * * by a citizen of the state wherein 
it is brought and against a citizen of another 
state. Second— When the suit is by a citizen 
of the state wherein it is brought against a 
citizen of the same and a citizen of another 
state. Third— When the suit is by a citizen 
of the state in which it is brought and a citi- 
zen of another state." 

The act of 1875 authorizes the removal of 
any suit of a civil nature * * * now pend- 
ing, or hereafter brought in a state court in 
which there shall be a controversy between 
citizens of different states. In the first case 
the suit may be removed on the petition of 
the defendant only, filed in the state court 
at the time of entering his appearance in 
said court. In the second case the suit, as 
against the citizen of another state, may be 
removed on his petition filed at any time 
before trial or final hearing. In the thh'd 
case the suit may be removed by the citizen 
of the state other than that in which the 
suit is brought, whether he be plaintiff or 
defendant on his petition filed at any time 
before trial or final hearing of the suit, if 
before, or at the time he files his petition 
he maizes and files in the state com:t an afia.- 
davit stating that he has reason to believe, 
and does believe, that from prejudice or 
local influence he will not be able to obtain 
a fair trial in the state court. In the last 
case (act of 1875) the suit may be removed 
by either party— whether he be plaintiff or 
defendant— a citizen of the state in which 
the suit is brought, or a citizen of another— 
on his petition filed in the state court, before 
or at the term at which the suit could be 
first tried and before trial. 

The first subdivision of section 639 is doubt- 
less superseded by the more comprehensive 
provisions of the act of 1875; and there is 
much ground for the position that the sec- 
ond subdivision is likewise superseded by a 
provision in the act of 1875, which has not 
been here mentioned; but I cannot perceive 
that subdivision three is superseded by the 
latter act, or that the provisions of the two 
are in any respect inconsistent The act of 
1875 provides that, when the suit presents a 
controversy between citizens of different 
states it may be removed by either party on 
his petition, filed before or at the term at 
which the suit could be first tried and before 
the trial. Subdivision 3 provides that when 
the suit is between a citizen of the state in 
which it is brought and a citizen of another 
state, such citizen of the other state may 
remove it on petition filed at any time be- 
fore the trial or final hearing, if before or 
at the time he files the petition, he makes his 
affidavit of "prejudice or local influence." 

Taking the provisions together, it follows: 
First— That no citizen of a state in which a 
suit is brought can remove it, except on peti- 
tion filed before or at the term the suit might 
fii'St be tried. Second—That when the suit 
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Is between citizens of different states, neither 
of whom is a citizen of the state in which the 
suit is brought, neither party can remove it 
except on petition filed before or at the term 
the suit might be first tried. Third— But 
when the suit is between a citizen of the 
state in which it is brought and a citizen of 
another state, the latter may remove it on 
petition filed at any time before the trial or 
final hearing, if before or at the time he files 
his petition he makes an affidavit of "prej- 
udice or local influence." 

The first and second propositions are found- 
ed on the act of 1875, and the third on sub- 
division three, and thus reading the provi- 
sions of these statutes, they seem to me en- 
tirely consistent; nay, it appears that the; 
failiu'e of the act of 1875 to repeal subdivi- 
sion three was suggested by a sound policy; 
In a suit between citizens of different states, 
when neither party is a citizen of the state 
in which the suit is brought, there is no 
ground for investing either party with more 
than his strict right of removal. There is 
no ground for supposing that "prejudice or 
local influence" will affect one party more 
than the other, and therefore no ground of 
extending the time of his application beyond 
an early stage in the cause. So when the suit 
is between a citizen of the state in which it 
is brought and a citizen of another state, 
there is no ground for supposing that "prej- 
udice or local influence" will operate against 
the former, and therefore there is no ground 
for extending th6 term of his application; but 
when the suit is between a citizen of the 
state in which it is brought and a citizen 
of another state, there may be many in- 
stances where "prejudice or local influence" 
may prevent justice being done the latter. 
This prejudice or local influence may not 
exist in the first stages of the cause, or, if 
it existed, it may not then be discovered. It 
may be subsequently developed. 

There seems, then, to be the most substan- 
tial reason for allowing such citizen of an- 
other state to remove a suit at any stage be- 
fore trial or final hearing when it appears 
that, owing to such "prejudice or local in- 
fluence," he cannot obtain justice in the state 
court. 

Here I might rest the argument, but I think 
it possible to make the demonstration still 
more complete. Subdivisions 1 and 3 of sec- 
tion 639, and the act of 1875, all authorize 
the removal of a suit on the petition of the 
defendant when the suit is by a citizen of 
the state in which it is brought against the 
citizen of another state. Of course I know 
that subdivision 3 also authorizes the re- 
moval of such a suit on the petition of the 
plaintiff when he is not a citizen of the state 
in which the suit is brought, and that the 
act of 1875 not only authorizes the removal 
of such suits, but of all suits between citi- 
zens of different states at the instance of ei- 
ther party. But, as I wish to compare the 
pr6visions which relate to the same char- 
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aeter of suit, and to a removal demanded 
by the same party, I omit all reference to 
the provisions of subdivision 3, and the act 
of 1875, -which relate to a removal on the ap- 
plication of the plaintiffs; and I also omit 
all reference to the provisions of the act of 
1875, ■which authorize a removal in any suit 
between citizens of different states, though 
neither party is a citizen of the state wherein 
the suit is brought. I omit them because 
their presence only obscnres the tnciuiry, by 
diverting attention from the true question, 
namely, the consistency or inconsistency be- 
tween subdivisions 1 and 3, and the act of 
1875, as they all relate to a suit of the same 
•character; liiat is to a suit by a citizen of 
the state in which it is brought against a 
■citizen of another state, and to a removal 
vdemanded by the same party. 

I repeat, then, that subdivisions 1 and 3, 
and the act of 1875, aU authorize the defend- 
ant to demand a removal in a suit by a citi- 
zen of the state in which the suit is brought 
against a citizen of another state. By sub- 
division 1 he may have a removal on petition 
filed at the time he enters his appearance in 
the state court By the act of 1875, he may 
have it on petition filed before or at the term 
the cause could be first tried, and before the 
trial. By the third subdivision, he may have 
it on petition filed before the trial or final 
hearing of the suit, if, before or at the time 
of filing of said petition, he make and file an 
affidavit as to prejudice or local infiuenee. 

It is thus readily seen that the provision 
of the act of 1875 is inconsistent with that 
of subdivision 1. Each covers precisely the 
same ground, and, of coxirse, both cannot 
stand. But it is just as readily seen that 
there is no inconsistency whatever between 
subdivision 3 and the act of 1875. The one 
confines the application to a limited time; 
the other extends the time for a good and 
substantial reason. Indeed, it must be seen 
that there is as perfect consistency between 
subdivision 3 and the act of 1875 as between 
subdivisions 1 and 3. 

I have not overlooked the opposing argu- 
ment founded on the title and scope of the 
act of 1875. It is entitled "An act to de- 
termine the jurisdiction of the circuit courts 
of the United States, and to regulate the 
removal of causes from state courts, and for 
other purposes." To determine the jurisdic- 
tion of circuit courts seems, to imply that 
this act only is to be referred to in order 
to determine what the jurisdiction of the 
circuit court is. "To regulate the removal 
of causes fi'om the state courts" seems to 
imply that in this act only are to be found 
the rules which govern the removal of causes. 
But the title of an act is entitled to little 
or no consideration in determining the mean- 
ing of provisions found in the body, and can 
never work the repeal of a prior act by its 
own force. If the provisions of the last act 
are consistent with those of the first, such 
consistent provisions remain in force, how- 



ever clearly the legislature may have indi- 
cated, in the title of the last act, an inten- 
tion to repeal the former. 

Nor is the ai'gument founded on the scope 
of the act more forcible. Its scope is, indeed, 
broad. It greatly enlarges the civil jurisdic- 
tion of the circuit courts, but it does not em- 
brace the whole. It limits the jm-isdiction 
which it confers to suits "where the matter 
in dispute exceeds §500;" but there are sev- 
eral provisions of the Kevised Statutes which 
extend the jonisdiction to suits involving 
less than this amount. See section 629, 
subds. 10-12, 16, 17. Nor can it be contended 
that it embraces all prior acts which confer 
jurisdiction or authorize removal of suits. 
See Rev. St. §§ 640, 641, 643. Of course, as 
it does not embrace all prior acts which con- 
fer jurisdieiion or authorize removal of suits, 
and does not, in terms, repeal them, it can- 
not, under any rule of intex"pretation, be 
held to repeal them by implication. 

At one time, during the course of this in- 
vestigation, I was strongly inclined to tliink 
that, although the act of 1875 does not either 
in terms or by implication, repeal all prior 
acts which relate to the removal of civil 
causes from state courts to the circuit courts 
of the United States, it should be held to fur- 
nish the one rule for the removal of all sucu 
suits as it authorized to be removed, and thus 
to repeal all prior acts which prescribe a 
different rule; that as it authorizes and pre- 
sciibes a rule lor the removal of all suits 
in which there is a controversy between citi- 
zens of diffex-ent states, it repeals by impli- 
cation aU prior acts which relate to the re- 
moval of similar suits, and that, as subdi- 
vision three does relate to the removal of 
a similar suit, that is, a suit between a citi- 
zen of the state where it is brought and a 
citizen of another state, which is certainly 
included in a suit between citizens of differ- 
ent states, it is repealed. But subsequent 
reflection has satisfied me that this argu- 
ment is more specious than sound, and that 
its whole force is dei'ived from its omission 
to notice the provision in subdivision 3 re- 
lating to "prejudice and local influence," 
which is nowhere found in the act of 1875. 

It is true, I suppose, that congress cannot 
authorize the removal of a suit in the cir- 
cuit covurt, of which it cannot confer original 
jm'isdietion on that court, and it is true that 
congress cannot confer jurisdiction on the 
circuit court to try an ordinary suit be- 
tween citizens of the same state on the 
ground of prejudice against one party or of 
local influence of the other; but it is also 
true that within the constitutional limits of 
the jurisdiction it may vest the right of re- 
moval upon such grounds as it deems best 
It may authorize none to be removed, ex- 
cept on the ground of prejudice in the state 
tribunal against the party asking the re- 
moval, or the local influence of the opposite 
party, or it may authorize the removal of 
suits between citizens of different states 
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where nothing more Is sho-vm than different 
citizenship at one stage of the proceedings, 
and the same suits to be removed at anoth- 
er stage, when prejudice, local influence or 
other matter is shown. Now, this is pre- 
cisely what is accomplished by the joint op- 
eration of the act of 1875 and subdivision 3. 
The former requires the application for the 
removal of all suits, iacluding a suit be- 
tween a citizen of the state in which it is 
brought and a citizen of another state, when 
nothing more than different citizenship ap- 
pears, to be made before or at the time at 
which the cause could be first tried. The 
latter allows the application for removal of 
such a suit to be made at any time before 
trial or final hearing, when it also appears 
that the applicant is not a citizen of the 
state wherein the suit is broughl; and that, 
owing to prejudice or local influence, he 
could not obtain justice in the state court 
But were the consistency between the act of 
1875 and of subdivision 3 less apparent, I 
should still be constrained, in view of the 
leaning of courts against implied repeals, to 
hold that the latter is still in force, 

"To repeal a statute by implication, there 
must be such positive repugnancy between 
the provisions of the new law and the old, 
that ihey cannot stand together or be con- 
sistently reconciled." Wood v. U. S., 16 Pet. 
[41 U. S.] 342; McCool v. Smith, l' Black [66 
U. S.3 459; U. S. v. Tynen, 11 Wall. [78 U. 
S.] 92; Hartford v. U. S., 8 Cranch [12 U. 
S.] 109; Brown v. County Com'rs, 21 Pa, 
St 37; Bowen v. Lease, 5 Hill, 221; Davi- 
ess, etc., V. Fau:bairn, etc., 3 How. [44 TJ. S.] 
639; Potter's Dwar. St 154; Sedg. St & 
Const Law, 129. In Wood v. U. S., Mr. 
Justice Story said: "There must be a posi- 
tive repugnancy between the provisions of 
the new laws and those of the old; and, even 
then, the old law is repealed by implication on- 
ly pro tanto to the extent of the repugnancy." 
In McCool V. Smith, Mr. Justice Swayne, 
quoting Mr. Sedgwick, said: "A repeal by 
implication is not favored." "The leaning 
of the courts is against the doctrine, if it be 
possible to reconcile the two acts of the leg- 
islature together." Mr. Dwarris says: "Ev- 
ery affirmative statute is a repeal of a 
precedent affirmative statute when its mat- 
ter necessarily implies a negative, but only 
so far as it is clearly and indisputably con- 
tradictory and contraiy to the foi-mer act in 
the very matter (Foster's Case), and the re- 
pugnancy such that the t;wo acts cannot be 
reconciled." 

A citation of these authorities was hardly 
necessary to support the argument in this 
case. The provisions of the act of 1875, and 
those of subdivision 3, have been shown to 
be perfectly consistent The latter, there- 
fore, must be held . to remain unrepealed 
without invoking any technical rule of con- 
struction, or relying on the disfavor iu 
which the courts hold implied repeals; but 
I have not thought such citation entirely out 



of place, since, if doubt remains in the mind 
of any one after reading the preceding ab- 
stract decision, it must be dispelled on con- 
sidering the authorities. 

Let an order be entered overruling the 
plaintiff's motion. 
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Case KTo. 3,174. 

COOKE T. MYEES. 

[1 Cranch, C. C. 6.] * 

Circuit Court, District of Columbia. April 
Term, 1801. 

Action against Assiqsee of Lease — Phoof of 

Assignment. 

In debt, by the lessor against the assisinee 
of the lessee, the plaintiff i& not bound to show 
an assignment by deed acknowledged or proved 
and recorded agreeably to the fourth section 
of the act of 13th December, 1792, "for regulat- 
ing conveyances." 

De"bt for rent, by [Stephen Cooke] lessor 
against [William Myers] assignee of lessee. 

The plaintiff produced a paper signed by 
the defendant, in which he agreed to take 
the residue of Thompson's lease, and bound 
himself to Thompson in the penal sum of 
to pay all the rents which should be- 
come due to the plaintiff, Dr. Cooke, upon his 
lease to Thompson. 

Mr. Swann, for defendant, objected that 
it was not competent evidence to prove an 
assignment from Thompson to Myers, and 
cited the act of assembly, p. 165 (Ed. 1803,' 
p. 157). 

Mr. Simms, for plaintiff, cited 1 Esp. 247 
(Large Ed. 220); Cotes v. Wade, 1 Lev. 190; 
Pitt V. Russel, 3 Lev. 19; and Watson v. 
Alexander, 1 Wash. [Va,] 351,— and insisted 
that the paper produced was in this case 
evidence proper and competent to go to the 
juiry, to prove an assignment; and of such 
opinion was THE COURT. 

Mr. Swann took a bill of exceptions, but 
never carried the cause to the supreme court 



Case No. 8,175. 

COOKE T. MYERS. 

[1 Cranch, C. C. 166.] » 

Curcuit Court, District of Columbia. June 
Term, 1804 

Costs of Motion. 

Upon a judgment on motion upon a replevy 
bond for rent, the plaintiff is entitled to costs 
of the motion. 

* [Reported by Hon. William Cranch, Chief 
Judge.] 
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Motion on a replevy bond for rent. The 
rents were attaclieti in tlie hands of the ten- 
ant at the time of the distress. The bond in- 
eluded costs of distress. 

Mr. Youngs, for the defendant, contended 
that no costs could be given upon this mo- 
tion, the plaintiff having released the costs 
of distress. 

Judgment for the amount of rent due, 
and costs of this motion; the plaintiff having 
released the costs of the distress. 



Case l^o. 3,176. 

COOKE et al. v. NEW YORK CENT. & H. 
R. R. CO. 

[4 Ban. & A. 398; * 16 O. a 856.] 

Circuit Court, N. D; New York. July, 1879. 

Patents— "Railway Switch "—Anticipation. 

A patent for a railway switch, in the claims 
of which an important element is the rail sec- 
tions used to guide the wheels from the back 
to the flange-supporting block, in an easy manner 
without any jarring or abrupt change of motion, 
and in a proper direction for the wheels to 
drop into the main track at the proper point, is 
not anticipated by a prior switch which had no 
rail-section or equivalent therefor. 

[In equity. Suit by Charles L. Cooke and 
others against the New York Central & Hud- 
son River Railroad Company to restrain al- 
leged infringement of reissued letters patent 
No. T,690, granted to plaintifCs May 22, 1877. 
The original patent was granted to C. L. 
Cooke November 21, 1871, and is numbered 
121,158.] 

Bowen, Rogers & Locke, for complainants. 
J. Thomas Spriggs, for defendant. 

BLATCHFORD, Circuit Judge. This suit 
is brought on reissued letters patent granted 
to the plaintifes May 22d, 1877, for an im- 
provement in railway-switches, the original 
patent having been granted to said Cooke, 
November 21, 1871. 

The specification of the reissue says: "My 
invention relates to that class of switches 
which are provided with a device for pre- 
venting the wheels from running off the 
rails to the ground, when the switch has 
been improperly placed. The object of my 
invention is to construct a safety-switch of 
this class, which shall guide the wheels upon 
the track in a natural and easy manner, 
without any sudden or abrupt changes of 
motion, and which shall be constructed of 
substantially the same material of which the 
main track is composed, so as to avoid in- 
jury "to or breakage of the wheels as they 
pass over the switch. 

"The nature of my invention will be fully 
understood from the following description: 
In the accompanying drawing. Figure 1 is 

^ [Reported by Hubert A. Banning, Esq., and 
Eleniy Arden, Esq., and here reprinted by per- 
mission.] 



a top plan view of a switch provided with 
my improvements. Pig. 2 is a detached per- 
spective view of the flange-supporter. Fig. 
3 is a fragmentary cross-section in line x x. 
Fig. 1. Like letters of reference refer to 
like parts in each of the figures. 

"A, A, represent the rails of the main 
track, and A', A', the main switch-rails, form- 
ing continuations thereof. B, B, represent 
the rails of the siding, connected with rails 
A', A', by rod C, operated by a lever in 




the usual manner, so that the free ends of 
either the rails A', A', or B, B, may be placed 
opposite the main rails A, A. D represents 
two pointed rails arranged on the inner side 
of the main rails A, A, so as to form a con- 
tinuation of the inner switch-rails. E rep- 
resents the flange-supporting blocks arranged 
on the outer side of the main rails A, and F, 
a rail section foi-ming a continuation of the 
outer switch-rails and abutting against the 
flange-supporter E. The latter is preferably 
composed of a wooden body secured to the 
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main rails by bolts c, and a plate-iron cov- 
ering secured to the "wooden body by coun- 
tersunlc screws or rivets, or in any other suit- 
able manner. The upper side of the flange- 
supporter, E, is made flush with the tread of 
the rails A and P, and of a width to extend 
to the outside of the tread of the rail F. 
e' is an inclined or wedge-shaped lip, formed 
at the forward end of the flange-supporter 
E, between the rails A and F, as clearly 
shown in Figs. 1 and 2. G are two guide- 
rails arranged at an angle on the inner side 
of the pointed rails D and main rails A, and 
having their forward ends opposite the in- 
clined lips e' of the flange-supporter E, so 
that one wheel will be fully under the control 





of the guide-rails G before the other wheel 
leaves the rail-section F. The rear ends of 
the guide-rails G approach the main rails to 
such a distance as to cause the wheels run- 
ning on the flange-supporter to cross the 
adjacent main rail and drop into the main 
track before the opposite wheel leaves the 
guide-rail G. 

"When a locomotive or car comes in on the 
wrong ti-ack, in the drawing on the rails B 
B, the right-hand wheels will pass from the 
rail B upon the rail-section F, while the left- 
hand wheels will pass upon the pointed rail 
D. The rails D and F, being fixed in their 
relative position to the main tracli, guide the 
wheels along in a perfectly steady and safe 
manner until the flange of the right-hand 



wheel strikes the inclined lip e' of the flange- 
supporter E, when the right-hand wheel be- 
gins to rise thereon, but is still held by the 
rail F. At the same time the left-hand 
wheel comes in contact with the guide-rail 
G, which gives both wheels a tendency to 
travel toward the main track, which ten- 
dency is increased as the right-hand wheel 
mounts the support or block E, and runs on 
the larger circle of its flange. Both wheels 
now travel under these combined influences 
toward the main track, and flnally drop into 
the same without being subjected to any sud- 
den change in their movement The flange- 
supporter E, being composed of wood and 
an iron covering, has a certain degree of 
elasticity, and does not stiffen the main 
track as heavy cast parts do, thereby pre- 
venting the chipping off or breaking of the 
wheels as they run over the switch In ordi- 
nary use. The flange-supporting blocks E 
and rail-sections F, when worn out, are read- 
ily replaced by new ones without interfering 
with the use of the tracli." 

The claims, three in number, are as fol- 
lows: "1. The combination, with the main- 
track rails A A and switch-rails B B, of the 
flange-supporting blocks E E, secured to the 
outer side of the main rails, and rail-sectious 
F F, connecting the flange-supporting blocks 
with one or the other of the outer switch- 
rails, substantially as and for the purpose 
hereinbefore set forth. 2. The combination, 
with the main track rails A A and switch- 
rails B B, of the flange-supporting blocks E, 
secured to the outer side of the main rails 
aJid provided with inclined lips e',and rail-sec- 
tions F, points D, and guide-rails G, arran- 
ged as shown and described, substantially as 
and for the purpose hereinbefore set forth. 
3. The combination, with the main-track 
rails A, pointed rails D, guide-rails G, and 
rail-sections F, all constructed of rails, of 
the flange-supporters E, constructed of wood, 
and provided with a covering of plate-iron, 
substantially as and for the purpose herein- 
before set forth." 

The rail-sections F F are an element of 
each of the three claims of the patent It is 
conceded on the record that the switches 
used by the defendant represented by the 
model W*, are substantially alike, in princi- 
ple, constmction and method of operation, to 
the switch patented to the plaintiffs. The 
only defence is want of novelty. 

The defendant inti-oduces a prior switch, 
Y=, called the White or Tyler switch. It had 
no rail-section and no equivalent therefor. 
This rail-section is an "important" and use- 
ful device in the plaintiffs' arrangement It 
is arranged, as the plaintiffs' expert testifles, 
so as to guide the wheels from the track-rail 
to the flange-supporting block in an easy 
manner, without any abrupt change of mo- 
tion or jars, and in a proper direction for 
the wheels to drop into the main track at 
the proper point. He adds: "This rail sec- 
tion locates the switch-point at a certain dis- 
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tance, greater or less, in front of the block, 
and enables tbe wheel to pass upon the inclin- 
ed plane without any jar or jolt. This incline 
ed plane at the front end of the block forms 
an obstruction to the passage of the wheel 
on that side, and retards the progress of 
that wheel to a greater or less extent, while 
the wheel on the other end of the axle, 
which does not encounter any obstruction, is 
free to move on. This incliued plane then 
causes the truck to turn on the ceutre-pin 
toward the side on which the inclined plane 
has come in contact with the wheel, and 
will cause the wheel to travel away from the 
proper or main track, and not toward the 
main track. This tendency of the wheel is 
counteracted by the section-rail on the outer 
side of the inclined plane, and the flange of the 
wheel is held in its proper place and confined 
by the section-rail until the wheel has reach- 
ed the surface of the block. The tendency 
of the wheel to travel toward the main track 
on that side, by reason of that wheel run- 
ning on its flange while the other wheel runs 
on its tread, does not come into piny until 
after the wheel has mounted the block, be- 
cause the concussion on sti'iking the incline 
would be more apt to change the course of 
the wheel toward the wrong direction or 
away from the main track than the in- 
creased diameter of the wheel could turn 
it toward the main track, because the con- 
cussion will operate instantaneously, while 
the increased diameter of the wheel can 
afEect the direction of the wheel only slowly 
or gradually, as the wheel runs along over 
the surface of the block. Furthermore, the 
increased diameter of the wheel is counter- 
acted as the wheel passes over the incline, 
to a greater or less extent, for the reason that 
the wheel running up the incline has to 
travel a greater distance than the wheel run- 
ning on its tread, in order to make it travel 
the same distance horizontally. The section- 
rail also reduces the distance that the wheel 
has to travel on its flange, and it relieves the 
guard-rail to a large extent, and prevents the 
wheel which runs on its tread from striking 
the guard-rail with great force when the oth- 
er wheel strikes the incline, so that the 
wheels will pass over the switch, when mis- 
placed, more smoothly and more safely than 
if the section-rail were not there." 

He further says that he does not find, in 
the White or Tyler switch, any of the com- 
binations described in the plaintiffs' patent, 
or any equivalent mechanical device for the 
plaintiffs' rail-section. 

The defendant's switch W* embodies the 
first and second claims of the plaintiffs' pat- 
ent and contains the section-rails, and they 
are not found in the White or Tyler switch. 
It is clear that the plaintiffs' improvements 
are patentable. Some evidence was put in 
as to an old switch, Z^ but it fails to show 
that the switch embodies the combinations 
claimed in the plaintiffs' patent. 

There must be a decree for the plaintiffs 



for a perpelTial injunction, and, under the 
stipulation of the parties, a decree for the 
plaintiffs for §3,750, damages for past in- 
fringements, and for costs. 



Case Wo. 3,177, 

COOKE V. O'BRIEN. 

[2 Cranch. 0. 0. 17.] " 

Slander— Evidence in Mitigation of Damages. 

In slander, the defendant may, in mitigation 
of damages, give evidence of the grounds of his 
belief of the truth of the charge which he has 
miide. 

Slander. The defendant said the jplaintiff 
was a perjured villain. The defendant, in miti- 
gation of damages on the plea of not guilty, 
offered to give evidence of the grounds of his 
suspicion and belief that the plaintiff had com- 
mitted perjury. 

Mr. Jones, for plaintiff, objected, but THE 
COURT (nem. con.) permitted the evidence to 
be given. See Peake, Ev. (2d. Am, Ed.) 287, 

Mr.iKey and Mr. Law, for defendant. 



Case Wo. 3,178. 

COOKE et al. v. UNITED STATES. 

[12 Blatehf. 43; 19 Int. Rev. Rec. 181.] * 

Circuit Court, S. D. New York. May 13, 1874.= 

Redemption oj Forged Treasdry Notes — Re- 
covery Back by the United States— Estop- 
pel — Act op Assistant Treasurer. 

1. The act of April 12th, 1866 (14 Stat 31), 
authorized the secretary of the treasury to 
dispose of any bonds authorized bv the act 
of March 3d, 1865 (13 Stat. 468), "for lawful 
money of the United States, or for any treas- 
ury notes « * 5 issued under any act of 
congress, the proceeds thereof to be used only 
for retiring treasury notes, or other obligations, 
issued under any act of congress, but nothing 
herein contained shall be construed to authorize 
any increase of the public debt." Under the 
act of 1865, treasury notes were issued, dated 
June 15th, 1865, payable June 15th, 1868. 
In October, 1867, the assistant treasurer of the 
United States, at New York, paid out money 
of the United States in the purchase, from J., 
of what purported to be some of such treasury 
notes, but which were afterwards pronounced, 
at the treasury, not to be genuine and not to 
have been issued by the United States. Suit 
was, before June 15th, 1868, brought against 
J., by the United States, in the district 
court, to recover back the money so paid, and 
they had a verdict and judgment. The treasury 
notes so issued were printed from engraved 
plates, with the engraved signatures of the proper 
officers, and were stamped with the proper seal, 
and were lettered and numbered by a machine, 
and no writing appeared on them. On a writ 
of error, held, if the notes were in fact wholly 
forged and counterfeit, the assistant treasurer 
had no authority to purchase them, and the 
plaintiffs were entitled to recover. 

' [Reported by Hon. William Cranch, Chief 
Judge.] 

* [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission. 
19 Int. Rev. Rec, 181, contains only a partial 
report,] 

= [Affirming Case No. 14,854. Decree of cir- 
cuit court reversed by supreme court in U. 
S. V. Cooke, 91 U. S. 389.] 
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2. The government is not estopped, by the 
purchase and payment, from recovering back 
the money, not only because the government is 
not, in general, hound by the negligence of its 
officers, acting xmder a limited authority, but 
also because the defendants could, by refunding 
the money, be placed in the same situation as 
they "were before tie transaction, 

3. The case bears no just analogy to the ac- 
ceptance or payment of a forged bill of ex- 
change by the drawee thereof, in -whicb case 
the holder acts in faith of the drawee's ac- 
ceptance or payment, and is disarmed of his 
usual recourse to prior parties. There, the 
drawee is estopped from setting up a state of 
facts which would practically operate as a fraud 
on the holder. 

4. The decision in Bank of U. S. v. Bank of 
Georgia, 10 Wheat. [23 U.S.] 333, holdinga bank 
concluded bv receiving its own bank bills, which 
had been fi-audulontly altered, and crediting 
them as cash, seems to have depended upon 
the special circumstances of that case. 

5. Neither that nor other cases establish, that 
an agent,* having authority to retire genuine 
notes of his prindpal, not yet due, can conclude 
his principal by purchasing forged notes; still 
less, that the government can be concluded by 
such an unau&orized act of a subordinate of- 
ficer. 

6. There is no material difference, in this re- 
spect, between this case and any other pur- 
chase by an agent, where a mutual mistake of 
fact is discovered after payment of the consid- 
eration. 

7. The questions, whether the government is 
liable on its commercial paper precisely as an in- 
dividual, and whether it may be bound to pay, 

' at maturity, treasury notes printed from genu- 
ine plates, sealed witE the genuine seal, and 
complete in form, even though fraudulently 
abstracted and put into negotiation, when pre- 
sented by bona fide holders for value without 
notice, discussed. 

8. But the charge to the jury in this case was 
based on the proposition, that the assistant 
treasurer had no authority, under the act, 
to retire anv notes, however printed, not actual- 
ly issued, as a "physical fact," by the authority 
of the government This construction of the act 
is sustained by considerations of such force, 
that this court deems it its duty to afl&rm the 
judgment of the court below in favor of the 
government. 

[See note at end of case.] 

[In error to the district court of the United 
States for the southern district of New York. 

[Action by the United States against Jay 
Cooke, William J. Morehead, H. D. Cooke, H. 
C. Fahnestock, Edward Dodge, and Pitt 
Cooke, comprising the firm of Jay Cooke & 
Co., to recover back money paid them by the 
assistant treasurer in New York for certain 
counterfeits of treasmy aotes, in the belief 
that they were genuine. There was a judg- 
ment for the plaintife in the district court 
(Case No. 14,854), and the defendants bring 
error.] 

John E, Biurrill, for plaintiffs in error. 
Thomas Simons, Asst. Dist. Atty., for the 
United States. 

WOODRUFF, Circuit Judge. On the 3d 
of Max'ch, 1865, congress authorized the sec- 
retary of the treasury to borrow, on the cred- 
it of the United States, not exceeding six 



hundred millions of dollars, and to issue 
therefor bonds or treasury notes of the Unit- 
ed States, bearing interest not exceeding 
seven and three-tenths per centum per an- 
num, payable semi-annually. 13 Stat. 468. 
Such notes were not made a legal tender. 
Under this act, treasm'y notes to a large 
amount were issued by the secretary of the 
treasm-y, payable three years after date. On 
the 12th of April, 1S86, congress, by another 
act (14 Stat. 31), authorized the secretary of 
the treasury, at his discretion, to receive any 
treasmy notes or other obligations issued 
imder any act of congress, whether beai-ing 
interest or not, in Kcchange for any descrip- 
tion of bonds authorized by the previous act 
of March 3d, 1865, and also to dispose of any 
description of bonds authorized by such 
previous act^ "for lawful money of the Unit- 
ed States, or for any treasury notes * » * 
which have been or which may be issued un- 
der any act of congress, the proceeds there- 
of to be used only for retiring treasury notes 
or other obligations issued xmder any act of 
congress; but nothing herein contained shall 
be construed to authorize any increase of the 
public debt" 

On each of several days from and includ- 
ing September 20th and October 8th, 1867, 
the defendants, (the plaintiffs in error,) pre- 
sented to the assistant ti'easm'er of the Unit- 
ed States, at the city of New York, large 
amounts of ti'easury notes, purporting to be 
issued under the act of 1865, dated June 15th, 
1865, and payable three years after date, 
and, in the language of the then assistant 
ti-easm-er, examined as a witness in this case, 
"he purchased the amount and description 
of notes at the prices and premium men- 
tioned" in bills of sale therefor made by the 
defendants, (plaintiffs In error,) which, to- 
gether with the notes which they pm-ported 
to include, were pm'chased and paid for 
with the money of the United States, by such 
assistant ti'easurer, and at a premium above 
the face th'ereof, shown by the said bills of 
sale. Such bills of sale were in the follow- 
ing form: 

Sold Hon. H. H. Van Dyck, assistant treasurer 
of the United States (No. 700), by Jay Cooke 
& Co., corner of Wall and Nassau streets, 
September 20, 

400,000. .June. .7V„. .107 $428,000 

- . 97 days 7,760 

100,000. .July.. " ..107 107,000 

67 days 1,340 

$544,100 

Upon the back of each of the treasury notes 
the defendants, (plaintiffs in error,) by a 
stamp which, for their convenience, they 
were permitted to employ in lieu of their 
written signature, before such delivery, print- 
ed the words, "Pay to the secretary of the 
treasury, for redemption, Jay Cooke & Co." 
By the form of the transaction, therefore, 
the defendants, (plaintiffs in error,) professed 
to sell the several notes, and, by endorse- 
ment, to authorize the sea'etary of the treas- 
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uiy to receive them for redemption at the 
treasuiT. This appears to have been the 
mode which, in these cases, at least, the sec- 
retary adopted for retiring treasury notes, 
under the act of 1866, before mentioned. 
The notes thus received from the defendants 
were forwarded by the assistant treasm-er to 
the secretai'y of the treasury at Washington, 
and, on examination there, eighteen thereof, 
of one thousand dollars each, were pro- 
nounced not to be genuine treasury notes is- 
sued by the government of the United States, 
and were, therefore, returned to the assist- 
ant ti-easm-er at New York, who, on the 13th 
of October, 1867, notified the defendants 
(plaintiffs in error) that they were counter- 
feit, and required them to refund the money 
paid for them or substitute other notes for 
them. The defendants below, neglecting or 
refusing to do either, this action was brought 
in the district com-t, on or prior to the 4th 
of March, 1S6S, to recover bacl£ the money, 
and, on the ti-ial hereof, the United States 
had a verdict for the amount paid to the de- 
fendants below for such eighteen notes, with 
interest thereon,— ?23,630 88. Judgment be- 
ing entered, the defendants below have 
brought this writ of error, to review decisions 
made on the trial and portions of the charge 
of the judge to the jux-y (4 Ben. 376 [U. S. v. 
Cooke, Case No. 14,854]), which appear in the 
bill of exceptions made for that pm'pose. 

The declaration hex*ein contained special 
counts desci-ibing the cause of action as an 
indebtedness by the defendants to the plain- 
tiffs for money had and received by the de- 
fendants to and for the use of the United 
States and of their property, which money 
was obtained by the defendants upon occa- 
sion of their delivering to the plaintiffs what 
purported to be obligations of the United 
States, known as seven-thirty treasmy notes, 
which were, by the defendants, -when they 
delivered them to the officer of the sub- 
treasury, professed to be, and by the plain- 
tiffs and their ofBLcer aforesaid ' were then 
supposed to be, valid genuine notes, and by 
the defendants' representations and induce- 
ments the same were received as valid gen- 
uine notes by the plaintiffs and their officer 
aforesaid, at the sub-treasury of the United 
States aforesaid, at the city of New York. 
The declaration averred, that the said notes 
were, in fact, counterfeit, and liad never 
been executed or issued by the United States 
of America, their officers or agents, but had 
been forged and falsely made and uttered, 
and were no obligations of the United States 
aforesaid, and were, by their officer afore- 
said, received as aforesaid, under the be- 
lief, created by the representations and in- 
ducements aforesaid, that the notes were 
good and formed a valuable and adequate 
consideration for the money received by the 
defendants, which money was retained by 
the defendants from the plaintiffs, after dis- 
covery that the said notes were counter- 
feit, whereof prompt notice was given to the 



defendants; and that, being so indebted, the 
defendants promised, &e. Other counts 
were also contained in the declaration, in 
general indebitatus assumpsit, for money 
had and received by the defendants to and 
for the use of the plaintiffs. To the dec- 
laration the defendants pleaded non assump- 
sit only. 

The proofs on the trial were mainly ad- 
dressed to the inquiries, whether the notes 
in question were a part of the regular series 
of notes printed at the treasmry of the Unit- 
ed States under the said act of 1865, and 
issued by the secx-etaiy of the treasury; and 
whether the said notes were wholly spurious 
and counterfeit, not made nor printed upon 
any plates made or engraved at the ti-eas- 
m*y; and fm-ther, whether the said notes 
were surreptitiously and fraudulently print- 
ed from the plates and dies in the treasmy 
department, or, being in fact lawfully print- 
ed, were fraudulently, by some means not 
disclosed, put in circulation as ti-easmy 
notes. On these last named questions, there 
was no evidence whatever of such fraudu- 
lent or surreptitious printing, or of such 
fraudulent putting in circulation of notes 
lawfully printed, except so far as the evi- 
dence introduced on the part of the defend- 
ants to show that these notes might have 
been printed from the lawfully made plates 
at the ti-easury, in connection with the evi-. 
dence that the said notes were not pai't of 
the series of treasury notes lawfully issued 
by the secretary of the treasmy, might cre- 
ate a suspicion that the government plates 
were used by some one and by some means 
to make the notes in question. The evi- 
dence that the notes were not printed from 
the government plates, but were wholly 
counterfeit and spurious, was very sti-ong, 
and the conflict of evidence was so slight, 
that, had the case gone to the jmy upon 
that sole question, it seems hardly possible 
that the jury could have hesitated to find 
them wholly false, forged, and counterfeit. 
Indeed, I ^ink a finding that they were 
printed from the government plates, and 
were sealed with the genuine seal of the 
ti'easury, would have been so against the 
weight of the evidence, that it must have 
been set aside, if the jmy had rendered such 
a verdict. But, as will be hereinafter more 
fully stated, the case did not go to the jury 
on that sole question, as the test of the right 
to recover, but on the question whether the 
notes in controversy were in fact issued by 
the secretary of the treasury, the question 
whether or not they were printed from the 
government plates and actually sealed with 
the treasury seal being regarded by the 
court as material only from its incidental 
bearing on the question whether they were 
in fact issued by the secretary of the treas- 
ury. 

A distinction is, therefore, raised between 
notes which, being printed from the gov- 
ernment plates and sealed with the seal of 
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the treasury, as evidence of lawful issue, 
wei*e never in fact issued by the secretary 
of tlie treasury, but by some surreptitious 
and unla^vful means may have been thrown 
into negotiation or circulation, and, on the 
other hand, notes which the secretary of the 
treasm-y actually issued from his depart- 
ment of the government. Notwithstanding 
the dearth of evidence tending to show any 
surreptitious or clandestine use of the gov- 
ernment plates, or of any fraudulent ab- 
sti-action of notes printed therefrom, the 
theory which governed the trial requires that 
such a possibility be contemplated in review- 
ing the rulhigs of the judge and his charge 
to the jury. 

The case is one of great importance, not 
only from the amount directly involved in 
the recovery, but because there are believed 
to be a very large amount of notes which 
are claimed to be counterfeit, a considerable 
amount of like notes, retired at or about the 
same time, which have been pronormced 
coimterfeit, and many suits are pending to 
recover back money paid by the assistant 
treasm'er for such notes, and because, also, 
the questions of law involved may, in the 
future, afEect the government and parties 
who hold other apparent securities purport- 
ing to be negotiable obligations of the gov- 
ernment The case will, as I understand, 
by reason of that importance, be taken to 
the court of last resort, and it is not, there- 
fore, very material how the questions shall 
be decided in this court, through which the 
parties must pass on their way to the su- 
preme com't, save only that the decision here 
made may determine who shall be plaintiffs 
in error before that tiibunal. 

To the full understanding of the case, it 
may be material to bring again into distinct 
view the statute under which treasuiy notes 
called "seven-thu'ties" were issued, the man- 
ner in which such notes were prepared to 
be issued, and the precise terms of the stat- 
ute which authorized the secretary to retire 
such notes before they had become payable, 
and to pay a premium therefor, in order to 
withdraw them from the market. The au- 
thority to issue such notes, given by the act 
of March 3d, 1865, to an amount not ex- 
ceeding six hundred millions, is above firstly 
stated. 13 Stat. 468. It authorized the sec- 
retary of the treasuiy to borrow, on the 
credit of the United States, from time to 
time, in addition to the amounts theretofore 
authorized, any sums not exceeding in the 
aggi'egate six hundred millions of dollars, 
and to issue therefor bonds or ti-easury notes, 
in such form as he might prescribe. It fixed 
the rate of interest. It specified various 
pm'poses for which (instead of an actual 
loan of monej') the secretary of the treasm-y 
might, as \^e might think advisable, dispose 
of such bonds or other obligations issued un- 
der the act, and gave him a discretion as to 
the manner, rates, and conditions of such 
disposition. It further applied to the bonds 



and other obligations issued under it, all the 
provisions of the act of June 30th, 1864, in 
relation to forms, inscriptions, devices and 
the printing, attestation, sealing, signing and 
counterfeiting thereof. But it also expressly 
provided that the act should not be con- 
strued as authorizing the issue of legal ten- 
der notes in any form. 

The act of June 30th, 1864 (13 Stat. 218), 
pro hac vice adopted by the above named 
act of 1865, provided, in the 6th section 
thereof, for the making, engraving, sealing, 
&c., of bonds therein referred to, and then 
that the treasury notes and United States 
notes authorized thereby "shall be in such 
form as the secretary of the treasm-y shall 
direct, and shall bear the written or en- 
graved signatures of the treasui-er of the 
United States, and the re^ster of the treas- 
ui-y, and shall have printed upon them such 
statements, showing the amount of accrued 
or accruing interest, and the chai'acter of the 
notes, as the secretary of the treasury may 
prescribe, and shall bear, as a further evi- 
dence of lawful issue, the imprint of the 
seal of the treasmy department, to be made 
under the direction of the secretary of the 
treasurj', as before directed." 

The material words in the act of April 
12, iSao (14 Stat. 31), under which the 
transactions between the defendants and the 
assistant treasurer at the city of New York 
were had, and which is above in part re- 
cited, are those which, after authorizing cer- 
tain exchanges of bonds for treasury notes 
or other obligations issued under any act of 
congress, also authorized him to dispose of 
any of the bonds mentioned, for lawful 
money of the United States, "the proceeds 
thereof to be used only for retiring treasury 
notes or other obligations Issued under any 
act of congress; but nothing herein contained 
shall be construed to authorize any increase 
of the public debt." 

By vh'tue of the above named two acts, of 
1864 and 1S65, aU the notes issued by the 
secretary of the treasury, of the description, in 
form and date, corresponding with those 
now in question, (called, for convenience, 
seven-thirty treasmy notes,) were printed 
from engraved plates, with the engi-aved sig- 
natures of the treasurer of the United States 
and the register of the treasury, were let- 
tered and numbered by a machine, and 
were stamped with the seal of the treasury 
department. No writing whatever appeared 
thereon, either of names, numbers or words 
of any kind. They were made and issued 
in series, each series being designated, and 
the notes in each series distinguished, by 
the numbers or letters printed thereon. Ttiose 
which were produced by the plaintiffs as 
genuine notes which had been issued by the 
secretary of the treasury, and put in evi- 
dence in this case, like those sold by the de- 
fendants and subject to this controversy, 
were dated June loth, 1865, payable three 
years after date, i. e., on the 15th of June, 
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1868, and wei-e, therefore, not due at the 
time when the notes in question were sold by 
the defendants, nor when this action was 
brought to recover back the money paid 
for the said last named notes. 

1. Numerous questions touching the ad- 
missibility of evidence were raised in 
progress of the trial. Most of them related 
to the question, whether the notes in ques- 
tion were printed from government plates in 
the treasury department This inquiry was 
deemed proper, because, if they were so 
printed, then some presumption would arise 
that they were issued by the government. 
Some of them related to the proof of the 
notes which were in fact issued in due 
course, and the books and papers of the de- 
partment showing to whom issued, and 
when, and what were their numbers, &e., 
as tending to show what notes, and what 
only, were issued by the government. Some 
related to other particulai's. It must suffice, 
without taking up and discussing each ex- 
ception in detail, that I am of opinion that, 
if the principle of liability governing the 
trial was correct, then no error was com- 
mitted in those rulings. A large range of 
speculative inquiry was m'ged by the de- 
fendants into possible and conjectural modes 
of accounting for the differences between 
the alleged counterfeit notes and those which 
were testified to be genuine, and I think 
the defendants were allowed quite as much 
latitude as they were entitled to. 

2. It is manifest, that, upon the merits 
of the conti-oversy, the statutes and the facts 
above detailed suggest several interesting 
questions, which were raised on the trial, 
and were discussed in this court, on the writ 
of ei-ror. 

(1.) The notes- in question having been, in 
fact, purchased from the defendants by the 
assistant treasurer at New York, is the gov- 
ernment concluded, or are the questions 
whether the notes so purchased are forged 
and counterfeit, and whether they were, in 
fact, ever issued under the acts of congi'ess, 
open to inquiry and proof? 

(2.) The question of fact— Are the notes in 
question forged and counterfeit? 

(3.) If not forged and counterfeit, then the 
question of fact— Were they issued under 
any act of congress? 

(4.) If not so issued in fact, are they obli- 
gations of the government which, in law, 
the government is bound to pay, if they were 
either printed from the government plates 
surreptitiously and unlawfully used for the 
purpose, or were unlawfully and surrepti- 
tiously abstracted, without any authority of 
the officers of the government, and were ne- 
gotiated, so that they came to the hands of 
the defendants as bona fide holders for 
value, without notice? 

(5.) Had the secretary of the treasury, or, 
more definitely, had the assistant treasurer 
at New York, any authority to piu:chase 
the notes in question, for the purpose of 



! having them retired, if they were not notes 
which had been in fact issued by the au- 
thority of acts of congress, even though they 
were printed from the government plates, 
and came to the hands of the defendants 
for value paid, bona fide, and without no- 
tice, and in such wise as, upon the prin- 
ciples of commercial law, to create an obli- 
gation on the pait of the government to pay 
them when they should become due? 

(1.) Upon these questions, it is strenuously 
insisted, by the defendants, that, as the notes 
in question purported, on their face, to be 
obligations of the government, piu:ported to 
be issued imder and in virtue of the act of 
congress, purported to be treasmy notes, of 
the description authorized by the act, and as 
the defendants sold them in good faith to 
the officer of the government, believing them 
to be what they purported to be, and such 
officer purchased and paid the defendants 
for them in the like belief, the plaintiixs are 
concluded, the inquiry whether the notes are 
genuine or counterfeit, and the question 
whether the notes were or were not, in 
fact, issued by due authority, is not open, 
and, in either event, the plaintiffs are not 
entitled to recover. I am not able to as- 
sent to this claim of the defendants. If 
the notes in question were, in fact, wholly 
forged and counterfeit, then they were in 
no sense obligations of the government, 
and the assistant treasurer at New York 
had no authority to pm'chase them. He 
acted without authority and under a mis- 
take of facts. Even if he was negligent, 
the government is not to be prejudiced on 
that ground, where such unauthorized act 
wrought no prejudice to the defendants. I 
might, perhaps, go further and say that the 
government is not, in general, boimd by the 
negligence of its officers acting imder a lim- 
ited authority. It is enough for this point 
to say, that the transaction between the de- 
fendants and the assistant treasurer has none 
of the features which are sometimes held 
to create an estoppel in pais, and so forbid 
a disavowal of the act It was simply a 
purchase of apparently negotiable paper, not 
yet due, whicli, even if genuine, the govern- 
ment was not bound to pay at that time— a 
purchase made in the mistaken belief that 
the paper was genuine, and the return of 
which to the defendants, and reclamation 
of the consideration money, placed the de- 
fendants in precisely the same situation as 
they were before the transaction. Immedi- 
ate notice of the claim to such reimbm'se- 
ment of the consideration being given, the 
defendants had every recourse to those fi'om 
whom the paper was received by them that 
they would have had if the falsity of the 
paper had been detected by the assistant 
treasurer himself, and he had refused to buy 
them. 

The case bears no just analogy to the ac- 
ceptance of a forged bill of exchange by the 
drawee thereof. Such acceptance prevents 
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its protest. It is a direct assurance to tlie 
holder that the bill is properly drawn and 
will be paid, upon which he has a right to 
rely and does rely. It disarms him of his 
usual and ordinary means of direct and ob- 
vious recourse to prior parties. It immedi- 
ately changes his relations to such prior 
parties. It thus comes plainly within the 
doctrine by which conduct or declarations 
of one made or done to influence the con- 
duct of another, upon which such other has 
a right to rely and does rely, are held to 
constitute an estoppel in pais and conclude 
the former, when to permit him to contradict 
his conduct or declarations would place the 
other at a disadvantage or loss, and practi- 
cally operate as a fraud upon him. Such 
cases are here cited and relied upon by the 
defendants, as, also, cases of the payment of 
a biU of exchange by the di'awee, who, for 
like reasons, is held concluded thereby. This 
case involves no such consideration. The 
defendants here lost nottdng either of prop- 
erty or security by the mistaken payment. 
They did nothing in faith of the ti-ansaction 
but receive the money, and lose nothing 
when they refimd it If their prior pm-chase 
of the notes gave them a right of redamation 
against others, that right was unimpaired. 

The case of Bank of XJ. S. v. Bank of 
Georgia, 10 'Wheat. [23 U. S.] 333, is also re- 
lied upon by the defendants. There a bank 
received what purported to be its own cir- 
culating notes, and credited them as cash, 
and was held, in the ch-cumstances of that 
ease, concluded, so that, after the lapse of 
a considerable interval, having discovered 
that the bank biUs so received were forged 
by fraudulent alteration, it could not use that 
fact as a defence to an action to recover 
the balance of account including such credit. 
Various considerations appear to have influ- 
enced the court in that decision, viz., that 
these were bank bills, circulating as money; 
that there was negligence in receiving and 
placing them to the credit of the plaintiff, 
which ought to conclude them; and that 
there was f mther laches, in the delay which 
allowed a considerable time to elapse before 
the discovery. I am, probably, not at libeily 
to question the con-ectness of the decision 
made by the supreme coiu:t in that case. 
But it is by no means clear that the su- 
preme court would have applied the doctrine 
of that case to a pmrchase of a note or 
bill of exchange not yet due, and which was 
not a circulating medimn. 

These cases by no means establish that 
an agent, having authority to purchase the 
promissory notes of his principal not yet 
due, can conclude his principal by buying 
forged notes, he neither being authorized, 
nor professing to be authorized, to buy any 
but genuine notes. Still less do they estab- 
lish, that the government can be estopped 
by such an act of its officer— an act which 
the government had not authorized — one 
which seci'etary of the treasm-y had not au- 



thorized—and where the assistant ti-easm-er 
did not profess to have any authority but to 
buy genuine notes. I, therefore, see no ma- 
terial difference in this respect, between this 
case and any other pm-chase pf property or 
supposed property under a mutual mis- 
take of fact, where the consideration has 
been paid, and the tiling pm-ehased tui-ns out 
not to be what it was represented and be- 
lieved to be. If, therefore, this ti-ansaction 
was not authorized by the act of congress 
under which 'the purchase was made, there 
is nothing in it which operates to estop the 
government to prove the acts which take the 
transaction out of the operation of that act, 
whether the proof offered be that the notes 
are counterfeit or not within the purview of 
the act on other grounds. To hold other- 
wise, would be to say that the mere act of 
the agent operates to estop the principal to 
deny the authority of the agent to do the 
act 

(2.) The question of fact, whether the notes 
in question were forged and counterfeit, in 
this, that they were printed from false and 
fraudulent plates, prepared in imitation of 
the plates in the treasui-y, was a question 
for the jury, if material. If the views 
which governed the trial were correct, then, 
as already suggested, this question was only 
an incidental question bearing on the prin- 
cipal inquiry, whether the notes in question 
were actually issued by the secretary of the 
treasury or by his authority. If printed 
from the government plates, some presump- 
tion of fact would arise, tiiat they were so is- 
sued, which it might be material for the gov- 
ernment to rebut If, on the other hand, 
printed from false or spm'ious plates, made 
in imitation of the plates in the treasury, 
then there was no evidence, and I do not 
understand it .to be, or to have been, claimed, 
that they were issued by the secretary of 
the treasury, or constituted government obli- 
gations, in any sense whatever; and hence, 
if the purchase did not estop the govenment, 
the plaintiffs were entitled to recover. 

(3.) If not forged and counterfeit, in the 
sense last above suggested, but actually 
printed from the same plates as the confess- 
edly legal notes, then were these particular 
notes ever issued under any act of con- 
gress? This question, as a mere question of 
fact, viz., were they, as "a physical act" of 
the secretary of the treasury, issued by him, 
was submitted to the jury, and they have 
found for the plaintiffs. Such finding calls 
for no discussion of the question as one of 
mere fact. It leaves, however, the two re- 
maining questions, as questions of law, to be 
adverted to. 

(4.) If the notes in question were not in 
fact, issued by the seci*etary of the treasury, 
or by his authority, then, did they consti- 
tute obligations which the government, as 
matter of law, was bound to pay when they 
should come to maturity, if they were ac- 
tually, though surreptitiously and fraudu- 
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lently, printed from the government plates, 
dies and stamps, or, being printed, were un- 
lawfully and fraudulently abstracted with- 
out sueh authority, and negotiated, so that 
they came to .the hands of the defendants as 
bona fide holders for value, without notice? 
This question is one of an importance that 
can hardly be overstated. It is such to the 
government, which has, by act of congress, 
provided for the manufacture of commercial 
pap^ by means that require no other authen- 
tication than the impress of fhe machinery 
by which it is produced, and to the people 
in this country, and wherever the govern- 
ment of the United States has credit, and 
who accept and receive, in the ordinary 
course of business, sueh paper bearing every 
evidence of authenticity which the acts of 
congress prescribe, in affirmance of the legal 
validity of any of their obligations. The 
case is, in this respect, peculiar. The mo- 
ment a note was produced, by the use of the 
plates, dies and stamps prepared by the sec-, 
retary of the treasury, it was a completed 
instrument, as perfect as a note would be 
if it had been required to be in the hand- 
writing of the secretary himself and to be 
signed by him, and he had written and sign- 
ed it The acts of congress provided for the 
making and issue of many hundred millions 
of dollars in such notes, and in small 
amounts adapted to the capacity of our 
humblest citizens whose patriotism might 
prompt them to lend their money thereon, or 
to receive them in com-se of negotiation, and 
thus aid the government in its exigency. 
They were negotiated, and the form and na- 
ture of the transaction show that it was 
the hope and intent of the acts of congress 
that they should be negotiated throughout 
the whole of our loyal territory, and in every 
town and village in its remotest sections. It 
may be aslied, therefore, with gi-eat per- 
tinency and force— Was it intended that 
every one who took such notes should first 
inquire, not alone whether they were made 
by printing from the government plates and 
stamps, and sealed with the treasm-y seal, 
arid bear on their face all the genuine marks 
and evidence of lawful issue which the acts 
of congress prescribed, but, also, and fur- 
ther, whether the secretary, or some one 
authorized by him, issued them, as a "phys- 
ical act?" Is such a requirement, according 
to legal principles, just and reasonable, to 
constitute the holder a bona fide holder; and, 
if not so issued, is there no legal obligation 
binding the government to their payment? 
It would, nevertheless, be difficult to hold, 
that the circumstance that the government 
hrd procured the requisite machinery, plates 
and stamps, was enough to bind the govern- 
ment to the payment of all notes which by 
any means were printed thereon or there- 
with. If such insti'uments, though provided 
for the making of valid notes, should be 
stolen or be fraudulently used to make such 



notes, it would not be true that they were 
negotiable paper made by government au- 
thority. Providing the means of making 
such paper, and so carelessly guarding it that 
innocent persons were deceived, by one or 
some who, without authority, used those 
means, might lay the foundation for a strong 
appeal to a sense of justice and equity, but 
the holders of paper so made would find some 
difficulty in sustaining the averment, at law, 
that the government made the notes. Be this 
as it may, when the government has not only 
prepared the instruments, but has authorized 
the making of the paper, and it is actually 
made, (printed, numbered, stamped and 
sealed,) bearing all the marks of genuine- 
ness prescribed by law, and is thus in ex- 
istence in the keeping of the secretary of the 
treasury or his subordinate agents, the 
question may, perhaps, present a different 
aspect If fraudulently or feloniously ab- 
stracted and negotiated, do the notes consti- 
tute valid legal obligations in the hands of 
innocent persons receiving them for value 
without notice? Such completed paper, in 
the actual possession of the secretary of the 
treasury, may be likened to notes complete 
in form and signed by an individual and 
locked in his desk. In the latter case, is it 
doubtful that, if the notes be fraudulently 
or feloniously absti-acted from the desk, and 
be negotiated, so that they come to the hands 
of an innocent person, who gives value there- 
for, before maturity, without notice, the sign- 
er is bound, by the settled rules of commer- 
cial law, to pay them? 

It has been said, with what I deem just ac- 
curacy, that, when the government engages 
in the making and negotiation of commercial 
paper, it submits itseK to the settled rules 
of commercial law, and, in that respect, 
stands before the courts of law (whenever 
jurisdiction is properly obtained, as is the 
case when the government is plaintiff) to 
receive the application of those rules pre- 
cisely as they would be applied to an individ- 
ual.* If a bank issuing bills for circulation 
should resort to the like mode of making 
bills which was adopted by the government, 
and the names of its officers purporting to be 
signed to the bills actually issued by the 
bank were, in fact fac similjes, in lithogi-aph, 
it would not be doubted that the bank was 
bound to redeem such bills. If such bills 
were fraudulently obtained from the bank 
vaults and put into circulation, the obliga- 
tion of the bank to pay them would be no 
less clear. In this respect is thei-e any dif- 
ference in the question of liability, when the 
paper is a negotiable note payable in the 
future, intended not for circulation as money, 

' The Floyd Acceptances, 7 Wall. [74 U. S.] 
66G, 675; U. S. v. Bank of the Metropolis, 15 
Pet [40 U. S.] 392; U. S. v. Barker, 12 Wheat. 
[25 U. S.] 559; Delafield v. State of Illinois, 
2G Wend. 192; Davis v. Gray, 16 Wall. [83 
U. S.] 203. 232; Curran v. State of Arkansas, 
15 How. [56 U. S.] 309, and eases there cited. 
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but for negotiation, in the course of business, 
for loans or otherwise?* 

This question, -whether, under the circum- 
stances, on this point, above embraced, in 
the fourth question, the notes would consti- 
tute government obligations, enforeible as 
such wherever jurisdiction was obtained for 
the purpose, was largely discussed on the 
argument, and its interest and importance 
led me into a very extended examination of 
the subject, and of the authorities, in Eng- 
land and this country, which bear upon it 
But, it would not be profitable to pursue 
the discussion here, since the case was not 
made to turn, in the district court, upon 
this question. The final proposition upon 
which the case went to the jury, and upon 
which their verdict must be taken to have 
been founded, does not require the determi- 
nation of the question whether, upon the 
facts here assumed, the government would, 
at the maturity of the notes, be legally bound 
to pay them, although not in fact issued 
physically by the secretary of the treasury, 
or by any lawful authority. The charge to 
the jury was, in effect, that, if not so issued, 
then the act of April 12th, 1866, did not au- 
thorize the secretary of the treasury to re- 
tire them, and the payment by the assistant 
treasurer in New York, to the defendants, 
of moneys of the United States, was wholly 
unwarranted by any legal authority, and 
such payment was properly repudiated. 

(5.J If this instruction was correct, it dis- 
poses of the case; and this is the subject of 
the question above fifthly stated— Had the 
assistant treasurer at New York any author- 
ity to pay the money of the United States 
to the defendants in the purchase, for re- 
tiring, of the notes, if tiiey were not, in fact, 
issued by the authority of acts of congress, 
even titiough they were printed by the 
agents of the government from the govern- 
ment plates, were duly stamped and sealed, 
and came to the hands of the defendants in 

* Liability of individuals— Peacock v. Rhodes, 
2 Doug. 633; Miller v. Eace, 1 Burrows, 452; 
Vallett V. Parker, 6 Wend. 615; Michigan 
Bank v. Bldred, 9 Wall. [76 U. S.] 544; Ingham 
V. Primrose, 7 0. B, (N. S.) 82; Van Duzer v. 
Howe, 21 N. Y. 531; Young v. Grote, 4 Bing, 
253; Bank of Pittsburg v. Neal, 22 How. [63 
U. S.] 96. Liability of corporations for acts 
of their agents — Farmers' & Mechanics' Bank 
V. Butchers* & Drovers' Bank, 14 N. Y. 623, 
and 16 N. Y. 125; New York & N. H. R. Co. 
V. Schuyler, 34 N. Y. 30; Merchants' Bank v. 
State Bank, 10 Wall. [77 U. S.] 604, 645. Lia- 
bility of the agents of the government — U. S. 
V. Macdaniel, 7 Pet. [32 U. S.] 1. Liability of 
municipal bodies on negotiable paper — Commis- 
sioners of Knox Co. V. Aspinwall, 21 How. [62 
U. S.] 539; Same v. Wallace, Id. 546; Bissell 
V. City of Jeffersonville, 24 How. [65 U, S.] 
287; Mercer Co. v. Haeliet, 1 Wall. [68 U. S.] 
83; Gelpcke v. City of Dubuque, 1 Wall. [68 U. 
S.] 175: Thomson v. Lee County, 3 Wall. 
U. S.] 327; Supervisors v. Schenck, 5 Wall, 
U. S.] 772; Lexington v. Butler, 14 Wall. 
U.S.] 282; Lynde v. The County, 16 Wall 
U. S.l 6; St. Joseph v. Rogers, Id. 644. 
The Floyd Acceptances, 7 Wall. [74 U. S.] 
GG6, 
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such manner as, upon the principles of com- 
mercial law, to create an obligation on the 
part of the United States to pay them when 
they should become due? The answer to 
this question was made, and properly made, 
to depend upon the construction of the act 
of April 12th, 1866, authorizing the secreta- 
ry of the treasury to retire treasury notes 
which were not then due. In words, that 
act directs the proceeds of the bonds therein 
mentioned "to be used only for retiring 
treasury notes or other obligations issued 
under any act of congress." The charge 
hereupon was: "The authority it conferred 
upon the secretary of the treasury and the 
subordinate officers of the treasury depart- 
ment, "was solely to retire treasury notes is- 
sued under some act of congress. If they 
were not issued under some act of congress, 
they were not within the lawful powers del- 
egated to the secretary of the ti'easury by 
the act of 1866. The entire matter is regu- 
lated by statute; and, if these notes were, 
in fact, not issued under an act of congress, 
there was no authority on the part of the 
secretary of the treasury, or of any other of- 
acer, high or low, not even of the president 
of the United States himself, to retire or re- 
deem them." To make more plain what 
was meant by "issued," it was subsequentiy 
charged: "The act of issuing the notes was, 
under the statute, a physical act The notes 
may be printed in the department from the 
genuine plates, and may be all ready to is- 
sue, and yet, if they are not, in fact issued, 
they do not come within the statute. It is 
for the purpose of showing the physical act 
of issuing the notes, that the government 
has given the testimony to which I have re- 
ferred. The United States are not bound to 
redeem any notes which were not in fact is- 
sued. There is no authority to retire the 
notes unless they were issued, as a physical 
fact" There are some remarks in the 
charge which may be deemed to hold that, 
if not so issued, the government was under 
no obligation to pay them when due, how- 
ever printed and gotten Into course of nego- 
tiation. But, the authority to retire them 
under the act of 1866, before maturity, was 
really the point in issue, and it was that which 
was made the test of the plaintiffs' right 
of recovery, as still further indicated thus: 
"If you find that, in point of fact these C 
notes were not issued by the United States, 
then the plaintiffs are entitied to recover, 
provided," &e. « * * "The ultimate ques- 
tion is not whether the O notes are spuri- 
ous or genuine; * * * that is a collateral 
question, * * * gone into as bearing on 
the question whether the C notes were ever 
issued by the United States." These in- 
structions made the question of ultimate du- 
ty to pay the notes when due, immaterial, 
if the act of 1866 did not authorize the sec- 
retary of the treasury to retire them; and, 
as they were not due at the time this action 
was commenced, the ownership thereof by 
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the defendants constituted no defence in 
the nature of a set-off, if such ultimate duty 
to pay them were conceded. 

We are, therefore, brought distinctly to the 
consti'uetion of the act of 1866 '[14 Stat 31]. 
Did it authorize the secretary of treasTU^' to 
pay out the money of the United States to 
retire any treasury notes not actually, ("as a 
physical fact,") issued by the seeretaiy of the 
treasury or by his authority? There is room 
for grave doubt of the correctness of the rul- 
ing at the trial on this point; and, not only in 
reference to this case, but to several others 
now pending, it is important -that the opinion 
of the court of last resort should be had at 
as early a day as is practicable. Large 
amounts may depend upon the -question. 
Time is of great importance, where witnesses 
are numerous and are liable to be removed by 
death or otherwise. I ought not to reverse 
and send the case back for another trial, 
with the necessarily incidental delays in the 
pi'ogress to a final determination, unless a 
very clear and decided conviction makes it 
my duty to do so. 

The notes which the secretary was author- 
ized to reth-e were "treasury notes, or other 
obligations, issued under any act of con- 
gress." It may be plausibly, at least, sug- 
gested, that the object of this statute was to 
change the form of the public debt, to substi- 
tute, for obligations having but a short time 
to nm before maturity, other obligations pay- 
able at a day comparatively remote, to re- 
duce, in short, the outstanding debt, rapidly 
approaching maturity; that, if such notes 
constituted obligations of the government, 
they were within the scope and meaning of 
the act, by whatever agency or means they 
were put into circulation or negotiation; that 
the fair and natural construction of the terms 
embraces whatever notes made, printed and 
sealed, as evidence of lawful issue, pursuant 
to acts of congress, were bearing interest 
against the government, and were then out- 
standing; that these terms of description are 
broad and comprehensive, neither suggesting, 
nor intended to suggest, any distinction be- 
tween such notes as were issued legally or by 
lawful authority, and any which might have 
been sm-reptitiously and fraudulently ab- 
stracted and put into course of negotiation; 
that, in proper and commercial sense, any 
negotiable paper is "issued" by the maker, if 
he has made it and it has passed into nego- 
tiation, so as to bind him to pay it, whether 
this was effected by fraud, or otherwise with- 
out his consent; especially, that such lan- 
guage, applied to bank bills of a bank issuing 
circulating paper, would be construed so as 
to include, under a description "bills issued 
by the bank," all bills outstanding which the 
bank was bound to pay, even though it was 
known that a considerable amo\mt or num- 
ber of bills were in circulation which had 
been fraudulentiy abstracted from its vaults, 
and, in construing these terms of description 
in this statute, there is no reason for giving 



to the term "issued" a more rigid or restrict- 
ed meaning; that there is nothing, true in 
fact, or in the history of the subject, of which 
the court has any notice, to indicate that con- 
gress had in view any occasion for such a dis- 
crimination; that, had congress intended to 
discriminate between notes which were law- 
fully put into negotiation by the secretary of 
the treasury, and notes made and completely 
ready for negotiation, but stureptitiously or 
fraudulently abstracted and negotiated, the 
act would have stated such intent in more 
distinct terms, for the guidance of the officers 
of the government; and, finally, that there is 
no just reason for making such a discrimina- 
tion on the one hand, while, on the other, the 
presumption is, that the government, having 
engaged in the issue of commercial paper, 
and being jealous of its honor and credit, 
would not make such a discrimination against 
those who, in reliance on the faith of the gov- 
ernment, have innocently taken notes genu- 
ine, in all respects, in their preparation and 
authentication, and bearing every prescribed 
mark and indicium of lawful issue, but only 
distinguishable from others by a fact not ap- 
pearing upon their face, viz.,. that they were 
put into negotiation without lawful authority. 

It should, however, be borne in mind, that, 
however impressive these considerations are 
in their bearing on the question whether the 
government ought to pay such notes, they are 
not necessarily applicable to the gratuitous 
act of retiring treasury notes before they be- 
come due, or to a voluntary purchase of 
treasmry notes. So long as such notes had 
not become payable, the question of idtimate 
liability to pay them might be postponet.1 
without injustice to any one. There was, 
therefore, no consideration of justice or equi- 
ty towards third persons, to opei-ate upon 
congress in providing, for reasons of its own, 
for retiring any notes which it saw fit to re- 
tire. Sudi considerations cannot, therefore, 
be properly invoked, to affect the construc- 
tion of an act of congress in its nature, as to 
third persons, wholly gratuitous and volun- 
tary. It was, therefore, wholly competent, 
and entirely equitable and just, for congress 
to designate, in any terms deemed appro- 
priate, the notes to the retiring of which the 
"proceeds" mentioned in the act might be ap- 
plied, and limit such application to those 
"only." 

Again, it is quite obvious, that the question, 
whether the United States is bound to pay, in 
a given case, treasury notes which have not 
in fact been negotiated by the secretary of 
the ti-easury, or by his authority— whether, 
in a given case, the holder is entitied to re- 
cover, upon the rules of commercial law- 
may be a difficult and complicated question, 
depending upon proof of facts, and, often, 
upon the weight of testimony, which may be 
nicely balanced. The extended and compli- 
cated litigation in this very case may be an 
illustration of the imcertainty thus suggest- 
ed. The question, where notes have been 
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surreptitiously or jEcaudulently abstracted, 
whether they are held under circumstances 
■which malie them government obligations at 
all, is a Judicial, not an administrative, CLues- 
tion. Pacts to be ascertained and found by a 
jury, and rules of law to be declared by a 
court, are involved in the inctuiry. 

The theory of the charge in this case may 
be stated to be, that it was not the intention 
of the act of congress to confer upon the sec- 
retaiy of the treasury or his subordinate offi- 
cers the exercise of Judicial powers in this re- 
spect; that it was not for them to inquire 
into those questions of notice, bona fides, -or 
payment of value, upon which the ultimate 
liability of the government to pay notes thus 
fraudiilently abstracted from the treasury 
would depend. As to notes actually issued 
by the secretary of the treasury, no question 
of liability could arise. For retiring those he 
was authorized, at once and summarily, to 
use the proceeds mentioned in the act. As to 
any others, .the holders would, at maturity, 
have such recourse to the government^ 
through congress or the court of claims, as 
tlie laws will warrant, and would have such 
relief as might be Justly due. Not only so, 
the investigation which might then be had, 
and the disclosures which, in such investiga- 
tion, might be compelled, might result in en- 
abling the government to reach the fraudu- 
lent pai'ties, even though it should be deemed 
bound to pay the amounts to innocent hold- 
ers. There were, therefore, reasons, and im- 
portant reasons, for the discrimination in 
question. Congress should not be deemed to 
have invested the secretary of the treasmry, 
or his subordinates, with such extraordinary, 
summary, judicial powers— powers which 
might operate to increase the public debt, if 
erroneously exercised, and that in the face of 
the express limitation in the same statute, 
which declares that the public debt shall not 
be thereby increased. The authority to re- 
tire these notes is a special statute authority, 
and is not to be extended by construction; 
and especialy so in view of the considera- 
tions above suggested. The meaning of the 
word "issued" is satisfied by the construction 
given to it in the charge. It imports an offi- 
cial act, not the possible legal effect of a 
felonious or fraudulent abstraction. For il- 
lusti-ation of the strictly legal question, it 
may be supposed, that, after the preparation, 
in ftdl and complete form and detail for is- 
sue, of six himdred millions of notes, or any 
other amount, one-half were negotiated by 
the secretary of the treasury, but the other 
half were fraudulently absti'acted from his 
office— reasons of obvious importance to the 
government might suggest the propriety, not 
only of giving every possible description of 
notice and warning to put the community on 
their guard, but of at once retiring all that 
were duly issued, by substituting other obli- 
gations distinguishable therefrom. An act. 
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simply autiiorizing that, should not lightly be 
construed to authorize, also, the retiring of 
the others, if found in the hands of persons 
claiming to be bona fide holders for value 
without notice. It may be true, that, in such 
an act, it would be fitting and proper to de- 
clai-e the discrimination in clear and distinct 
terms; but, if the terms used were such as 
could be satisfied by excluding the notes so 
fraudulentiy abstracted, courts would be re- 
luctant to hold that it intended to authorize 
the secretary of the treasmry, or his subordi- 
nates, to sit as com-t and Jury, to try the 
question, with each holder, whether he had 
received such paper under such circumstances 
that, upon the principles of commercial law, 
the government was liable thereon. No sp&- 
cial ch-cumstances of this kind are known to 
the court to have led to the act now under 
consideration; and yet, if the act is satisfied 
by limiting the authority of the secretaiy of 
the treasury, in the performance of this gra- 
tuitous and voluntary act, to notes which 
were in fact issued, it may be the duty of 
courts, in view of the considerations sug- 
gested, to give it that limitation. 

These views are of such force and signifi- 
cance as to warrant my conclusion, upon the 
whole case, that it is my duty to. affirm the 
Judgment. 

[NOTE. The rule of the commercial law, 
that if one accepts forged paper purporting to 
be his own, and pays it to a holder for value, 
he cannot recall the payment, is applicable as 
well to the United -States as to individuals. 

[If the notes were in fact counterfeit, their 
receipt; by the assistant treasurer, and his pay- 
ment therefor, did not preclude the United 
States from receiving back the money paid. 

[The act of April 12, 1866 a4 Stat. 31), au- 
thorized the retirement of all outstanding notes 
of the class in question which the government 
would be required to meet at maturity. 

[Synopsis of the opinion of the majority of 
the supreme court, delivered by !Mr. Chief Jus- 
tice Waite, reversing the circuit court decree 
on the writ of en or brought by the defendants. 
Cooke V. U. S., 91 U. S. 389.] 
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Case No. S,V79. 

COOKE V. VOSS. 

[1 Cranch, C. C. 25.]* 

Circuit Court, District of Columbia. July 
Term, 1801. 

Ejectment— PLEAuiNG—PnooF. 

In ejectment upon re-entry for non-payment 
of rent by tenant in fee, the plaintiff need not 
show that his own title was in fee, if he shows a 
possession of forty-four years; nor that there 
were not sufficient goods, on the premises, with- 
in the first thirty days after the rent became 

^ [Reported by Hon. William Cranch, Chief 
Judge.] 
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due, whereof distress might he made; nor that 
he demanded the rent on the day it became due; 
nor on what part of the lot the rent was de- 
manded. 

At law. The jury found a special verdict, 
which stated, that William Thornton Alex- 
ander and those under whom he claimed, 
were seized and possessed of the lot of land 
in the declaration mentioned for the space 
of about forty-four years next before the 25th 
December, 1794, and being so seized and pos- 
sessed on the said 25th December, 1794, by 
deed of bai-gain and sale of that date, con- 
veyed the said lot to the said Stephen Cooke, 
the lessor of the plaintiff, who being seized 
and possessed thereof on the 25th of May, 
1795, by his deed of that date, conveyed the 
same to Edward Ramsay in fee simple, he 
"yielding and paying for the same on the first 
day of January yearly £16 Virginia cm-rency 
as an annual rent to the said Stephen Cooke, 
his heirs and assigns. This deed contained 
the usual clause of distress, and re-entry, if 
the rent should be in arrear thirty days, and 
sufficient goods and chattels should not be 
founc upor. the said premises, of which dis- 
tress and sale might be made to satisfy the 
rent. By virtue of which deed the said Ed- 
ward Ramsay entered into the said lot of 
land, and was seized and possessed thereof. 
That on the 1st day of January, 1798, there 
were in ai*rear £16 for the rent which became 
due on the 1st day of January, 1797, and 
£16 for the rent which became due on the 1st 
day of January, 1798. That on the 31st day 
of January, 1798, about fifteen minutes be- 
fore the setting of the sum, the said Stephen 
Cooke went upon the said lot and demanded 
payment of the rent of £16 due on the 1st 
day of January, 1797, and also of the rent of 
£16 which became due on the 1st day of Janu- 
ary, 1798; and continued on the said lot of 
ground until after the setting of the sun, 
and no person appeai'ing to pay the said rent, 
and no goods and chattels being thereon 
whereof distress could be made to satisfy 
and pay the aforesaid rents, or either of 
them, the said Stephen Cooke re-entered on 
the said lot of ground, declaring that he did 
so in consequence of the said rent not being 
paid, and there being no goods and chattels 
on said lot "whereof distress could be made, 
by virtue of the clause of re-entry contained 
in the aforesaid deed from the said Stephen 
Cooke to the said Edward Ramsay. The 
jury did not find that a demand was made 
of the rents aforesaid at any time before the 
said 31st day of January, 1798; nor that 
Nicholas Voss, the defendant, to whom Ram- 
say had coveyed the premises, had notice of 
the aforesaid demand of rent and re-entry 
previous to the 6th day of May, 1798. The 
jury found that in the summer of 1798, there 
was a kiln of bricks on the said lot of groimd 
to the value of three hundred dollars, the 
property of the said Nicholas Voss, who dur- 
ing the said summer erected buildings on the 



lot to the value of six hundred dollars. They 
also found the lease, entry, and ouster. 

Mr. Jones and E. J. Lee, for defendant 

This is a case of forfeitm'e, and therefore 
the plaintifE must entitle himself strictly. 
The jury, although they find that Alexander 
was seized, yet do not say of what estate. 
The re-entry of Doctor Cooke was not lawful. 
He could not re-enter for the rent due 1st 
January, 1797, because it does not appeai- 
that there were not goods enough on the 
premises within the first thirty days after 
the rent became due to satisfy it. It was 
too late to demand the rent of 1797 in Janu- 
ary, 1798, for the purpose of creating a for- 
feiture. It ought to have been demanded in 
January, 1797. For the rent of 1798, the re- 
entry on the 31st of January was too soon. 
The rent was payable on the 1st of Januai-y. 
The tenant had the whole day to pay it in. 
Og the 31st of January, the thirty days after 
the rent became payable had not elapsed. 
The thirty days ended with the 31st of Janu- 
ary. The demand might be ^made on the 
thirtieth day after, &c., but the re-entry could 
not be until after the thirty days had com- 
pletely expired. The demand of the rent 
ought to have been made on the 1st day of 
January, and continued until the thirty days 
had expired. 4 Bae. Abr. 353. For if a 
sufficient distress could have been made on 
any one of the thirty days no re-entry could 
be made. The jiury have not found the man- 
nei" of the re-entry nor the mode of demand. 
The verdict does not state whether there was 
a mansion-house on the lot, nor that the de- 
manf was made on the most public part of 
the lot The demand ought to be made at 
the front door of the house; if there was no 
house it ought to be made at the most no- 
torious part of the land. 4 Bae. Abr. 358; 
1 Croke, 15. The landlord must enter the 
house to demand the rent, if the door be 
open; if there be no house, then it must be 
demanded at the most notorious part of the 
land. They cited Esp. 177, that courts lean 
against forfeitures. 

Mr. Swann, for plaintiff. 

Twenty yeai*s' possession is sufficient to 
support an ejectment, whether the seizin be 
in fee or otherwise; unless the verdict had 
stated it to be under a lease. The verdict 
does not say that the re-entry was made on 
the 31st, but says the demand was a quarter 
of an hour before sunset on the 31st, and that 
Dr. Cooke remained on the land until after 
sunset, and that afterwards he re-entered. 
Gates V. Brydon, 3 Burrows, 1897. It is of 
no consequence on what part of a lot of 40 
feet by 123 the demand is made. There is 
no part of it on which a man may not be 
seen &om every other part Har. Co. Litt 
202a, note 3. 

Judgment for the plaintiff. 
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COOKE et al. v. WEIGHTilAJN. 

[1 Craneh, C. 0. 439.] ^ 

Circuit Court, District of Columbia. July 
Term, 1807.' 

Endoksemests op Promissory Note— Rights op 
Holder. 

If a promissory note, payable to A, or order, 
be indorsed in blank by B and by A, (B's name 
being written over that of A,) tlie plaintiff has 
not a right at the trial to fill the blanks by an 
indorsement from A to B and from B to the 
plaintiif, there being no evidence that such 
was the intention of the parties, but the note 
and blank indorsements. Quaere. 

IGited in MeComber v. Clarke, Case No. 8,- 
711.] 

At la\7> Assumpsit by the holder against 
the indorser of Pancost's note to Cohagan, or 
order, indorsed Richard Weightman, John 
Cohagan, in blank. On the ti-ial, the plain- 
tiffs' counsel filled up the blank indorsements 
with an assignment from Cohagan, the payee, 
to Weightman, and from Weightman to the 
plaintiffs. The plaintiffs also offered in evi- 
dence, (to show the insolvency of Pancost,) 
the proceedings in a suit by the plaintiffs 
against him, admitted to be on the same 
note— the declax*ation in which proceedings 
stated it to be a note made by Pancost pay- 
able to Cohagan, and indorsed by Weight- 
man to Cohagan, and by him to the plain- 
tiff's. 

Mr. Swa'nn, for defendant, prayed, and 
THE COURT insti-ucted the jm-y, that if 
they should be satisfied by the evidence that 
the note was indorsed by Cohagan to the 
plaintiffs, they could not recover against 
Weightman. 

CRANCH, Chief Judge, conti-a, because 
there was no evidence before the jm-y upon 
which the prayer could be predicated; the 
declaration in suit against Pancost was ad- 
mitted to be upon the same note; and the 
note, being produced, does not appear to 
have been assigned by Weightman to Coha- 
gan, but by Cohagan to Weightman, and not 
by Cohagan to the plaintiffs, but by Weight- 
man to the plaintiffs. The proceedings, 
therefore, contained no evidence to conti*a- 
dict that arising from the assignments writ- 
ten on the back of the note. 

Mr. -Taylor, for plaintiffs, then prayed the 
com-t to instruct the jury that if they should 
be satisfied, by the evidence, that the indorse- 
ments of Cohagan and Weightman were in 
blank, and intended by the parties to give 
the plaintiffs the security of both indorsers, 
and that it was delivered to the plaintiffs, 
for value received, so indorsed, the plaintiffs 
had a right to fill up the indorsements as 
they have; but he offered no other evidence 
of such intention than the said note and in- 
dorsements, the name of Cohagan being writ- 
ten on the back of the note below that of 
Weightman. 



• p:ieported by Hon. William Craneh, Chief 
Judge.] 
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But THE COURT (CRANCH, Chief Judge, 
contra) refused. 
Verdict for the plaintiff. 
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COOKE et al. v. WOODEOW. 

[1 Craneh, C. C. 437.] ^ 

Circuit Court, District of Columbia. July 
Term, 1807.= 

EviDEXCB OP Handwritixg of Subsokibixg Wit- 
ness—Trover. 

1. If the subscribing witness has not been 
inquired for at the place to which he was last 
traced, evidence of his handwriting cannot be 
admitted to prove the instrument. 

[See note at end of case.] 

2. General property in the goods, without 
actual possession, is sufficient to maintain 
trover. 

3. An agreement to sell and transfer goods 
seized and held as a distress for rent due from 
the vendor, will transfer the general property 
so as to enable the vendee to maintain trover 
after the goods have been replevied- 

Trover. 

Ml*. Swann, for plaintiff, offered a paper 
signed by J. Withers, not under seal, wit- 
nessed by one subseiibing witness, pmrport- 
ing to be a mortgage of goods, and acknowl- 
edged in open court to be his act and deed. 

E. J. Lee and G. -Simms, contra. 

A mortgage of chattels must be under seal, 
and executed before three witnesses, and re- 
corded according to Act Assem. Va. Dec. 13, 
1792, p. 157, § 4. 

PER CURIAM. The paper is not evidence. 
The recording gives no authenticity to a 
paper, which the law does not reguire to be 
recorded, and nothing but a deed under 'seal 
is entitled to be recorded; here is no seal. 

i\li*. Swann then offered evidence of the 
handwiiting of Withers to the deed, and of 
the handwriting of the subsa'ibing witness, 
having first examined a witness, who tes- 
tified that he knew the subscribing witness; 
that he understood he had a wife in Phila- 
delphia; that the witness was in Alexandria 
two or three months, and when he vfent away 
said he was going to Philadelphia. The wit- 
ness had written to him according to his di- 
rections at Philadelphia, but had received no 
answer, and had heard that tlie subscribing 
witness had gone to Norfolk and not to Phila- 
delphia; but he had made no inqiuries for 
him at Norfolk, and did not know where he 
was. 

THE COURT (nem. con.) said there was 
not sufficient evidence of due diligence on 
the pai't of the plaintiff to find the witness, 
and get his testimony. 

C. Simms, for defendant, contended that 
the sale, if any, was while the goods were in 
the custody of the law, under a disti-ess for 
rent. 



^[Reported by Hon. William Craneh, Chief 
Judge.] 

" X^ffirmed in Cooke v. Woodrow, 5 Craneh, 
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Mr. Swann, for plaintiff. A general prop- 
erty, without actual possession, will support 
trover. 5 Bac. Abr. 258, 280; Ward v. Ma- 
cauley, 4 Term E. 489. 

Mr, Simms. But tlie plaintiffs have not 
proved a general property. A bargain wMle 
the goods were in custody of the law, under 
the distress, could give no property, because 
they were bound by the distress. 2 Bl. 
Comm. 447. 

THE COUE.T (nem. con.) instructed the 
jm-y, that if they should be satisfied by the 
evidence, that Withei-s agreed to sell and 
transfer the goods in the declaration men- 
tioned to the plaintiffs, upon consideration 
that the plaintiffs would, at his req.uest, be- 
come secm-ity for him in a replevy-bond to 
replevy the said goods, which were then 
held by a distress for rent, and in fm-ther 
consideration, that they would place the 
overplus of such goods, after satisfying the 
replevy-bond, to the credit of the said With- 
ers in their private account against him, and 
fm-ther, that the plaintiffs did become his se- 
curity accordingly, and are ready to place 
the said ovei-plus to his credit^ as aforesaid, 
as soon as such overplus can be ascertained; 
—the plaintiffs, upon becoming security, as 
aforesaid, had such a general property in 
the said goods as will enable them to main- 
tain this action of ti-over, although the plain- 
tiffs never have had the actual possession 
in fact of the said goods. 

The jm-y found a verdict for the defendant. 
The plaintiffs took a bill of exceptions, and a 
writ of error; but the judgment was af- 
fii-med by the supreme court of the United 
States. [Cooke v. Woodrow] 5 Cranch [9 
U. S.] 13. 

[NOTE. In the supreme court the plaintiffs 
in error suggested that the court must be satis- 
fied that the sum in dispute exceeded ?100, but 
Chief Justice Marshall said that that rule only 
applied to cases where the property itself, and 
not the damages, was the matter m dispute, 
and, proceeding to consider the case on the mer- 
its, held that, if inquiry was made at the place 
where the witness was last heard of, and he 
could not be found, evidence of his handwrit- 
ing was admissible. Cooke v. Woodrow, supra.] 
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OOOKENDOEFER (UNITED STATES v.). 
See Case No. 14,856. 

COOKER, The JOHN. See Case No. 7,337. 



Case TiTo. 3,18S. 

COOKINGHAM v. FERGUSON et al. 

[8 Blatchf. 488;^ 4 N. B. R. 635.] 

Circuit Court, N. D. New York. June 20, 1871. 

Suit by Assignee in Baxkruptot to Set Aside 

CONVETASCB — PaUTIES— LIMITATIONS — ISTENT 

TO Defkaud. 

1 Whether an assignee in bankruptcy can, 
in a suit in eauity against the bankrupt and an 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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alleged fraudulent grantee of his, of real estate, 
set aside the grant, as void, without making 
parties to the suit persons to whom such grantee 
executed mortgages on the premises subsequent- 
ly to the making of the grant, quere. 

2. Whether an assignee in bankruptcy can 
assail a conveyance, as fraudulent against 
creditors, made by the bankrupt two years be- 
fore the petition in bankruptcy was filed, 
quere. 

3. Whether the limitations as to time, pre- 
scribed in the 35th and 39th sections of the 
bankruptcy act of March 2, 1867 (14 «tat. ya4, 
536), apply to all conveyances which the bank- 
rupt himself could not impeach as fraudulent 
as against creditors, quere. 

4 An intent on the part of a debtor to 
prefer his individual creditors over persons 
who might charge him with a statutory lia- 
bility for the debts of a corporation of which 
he is a stockholder, is not an intent to defraud 
creditors. 

5. 'A. transfer of real estate was made by A. 
to his son, in March, 1866. In January, 18b8, 
A. was adjudged a bankrupt. The assignee in 
bankruptcy brought this smt against A. and 
his son, to set aside the transfer, as fraudulent, 
as against the creditors of A., on the ground 
that the transfer was a sham sale, that tue 
price was inadequate, and that A. continued to 
use and possess the property, after the sale. On 
the facts of the ease, the bill was dismissed, 
with costs. 

[In equity. Suit by Hemy J. Cookingham, 
assignee in banl^ruptcy of Amos S. Fergu- 
son, against Amos S. Ferguson and Chai-les 
A. Ferguson to set aside a conveyance as 
fraudulent] 

William Kernan, Jr., for plaintiff. 
E. J. Richardson, for defendants. 

WOODRUFF, Circuit Judge. In its chief 
characteristics this case is most extraordi- 
nary. On the 26th of March, 1866, Amos 
S Ferguson was the owner of a fai-m of 
thurty-nine acres, in the town of Frankfort, 
and of sundry articles of personal property, 
including household fm-niture, and, also, of 
forty acres of land in a western state. He 
was sick and insolvent. His chief and al- 
most sole individual ei-editors were his broth- 
er-in-law, John W. Bridenbacker, and his 
brother, James D. Ferguson, who, besides 
some claims in their own favor against him, 
were endorsers of his note at bank for §6,900, 
or thereabouts. He was pursued by another 
party, who alleged that he was a member of 
a towing company, and, as a stockholder 
therein, was liable for their debts, by virtu© 
of the statutes of the state. This member- 
ship and liability Amos S. Ferguson appears 
to have denied, and an action was then pend- 
ing by which it was sought to charge him. 
The debts of the towing company were very 
large, amounting, in all, to upwards of sixty 
thousand dollars. 

In this situation, and in a state of health 
in which he had been advised that he was 
liable at any moment to sudden death, from 
what one of his physicians deemed disease 
of the heart, he sent for his said brother and 
brother-in-law to come to his house, for a 



[6 Fed. Cas. page 451] 



(Case No. 3,182) COOKINGHAM 



consultation regarding his affairs. He de- 
clared liis wish and intention to apply his 
property to the payment of his debts. The 
proof may he taJien to show that he declared 
his purpose to apply it to the payment of his 
individual dehts, and especially to the pro- 
tection of them, his principal individual 
creditors and endorsers, to the exclusion of. 
alleged liabiUty for the debts of the towing 
company, for one only of which he had then 
been, or was ever afterwards, prosecuted. 
He proposed to his brother-in-law, Briden- 
backer, to purchase his farm, and he de- 
clined. He had a son, then twenty-four 
years of age, who, though residing with his 
parents, had been, for several years, doing 
business on his own account, buying and 
selling cattle, speculating in grain, and rais- 
ing and selling tobacco, and therein had 
made some money, his property then being 
worth, according to his own statement, which 
is not disproved, fifteen hundred dollars. As 
a result of tlie consultation, it is proposed 
to sell the farm to this young man. To this 
Bridenbacker and James D. Ferguson not 
only make no objection, but, I think, the 
preponderance of the evidence is, that Bri- 
denbacker himself proposed it. The value 
of the farm is discussed, and seven thousand 
dollars is agreed upon, both Bridenbacker 
and James D. Ferguson declaring that seven 
thousand dollars is an outside price or esti- 
mate. The son, Charles, consents to pur- 
chase, provided he can be allowed time 
within which to make the payments; and 
he is assured by his uncle Bridenbacker, 
and in the presence, if not with the express 
assent, of his uncle James, that he shall 
have all the time necessary, and that they 
will take care of the note held by the bank, 
which they had endorsed. There was al- 
ready a mortgage upon the farm of three 
thousand doUai's, and the balance, four thou- 
sand dollars, it was agreed should be ap- 
propriated to their security or indemnity 
against their indorsement An inventory of 
the farming utensils, and two horses, wagons, 
harness, sleighs, an interest in two canal 
boats, a^d some household fumitture, not 
exempt from execution, is made by Briden- 
backer, and, on consultation, and after care- 
ful inquiry into the actual cost of the articles 
of fm*niture, an appraisal is made and set 
down by him, amounting in all to two thou- 
sand and eighty-foin* doUars, against which 
is set down the sum of four hundred dollars, 
(which, it was agreed between the father and 
son, on an examination of their accounts, 
was then due to the young man), and one 
thousand six hundred and eighty-four dol- 
lars is fixed as the sum or balance to be 
paid therefor. Counsel is sent for, a deed 
is prepared and executed, a bill of sale of the 
personal property is drawn, and bonds and 
mortgages for the four tiiousand dollars, 
payable in sums of one thousand doUai-s 
each, at one, two, three, and four years, with 
intent tliat the latter should be assigned to 



Bridenbacker, or to him and James D. Fer- 
guson, for their indemnity. On fm*ther con- 
sultation, in view of the giving, by the young 
man, of his note for one thousand six hun- 
dred and eighty-four dollars> payable in one 
year, with interest, Bridenbacker agrees to- 
receive for the four thousand dollars, four 
notes, each for one thousand dollars, paya- 
ble at two, three, four, and five years, with 
interest from date, reiterating his assurance 
that Charles, the son and nephew, shall have 
time within which to make the payments; 
and the notes are made and delivered to 
Bridenbacker, with the promise of Charles 
to ^ve him a mortgage on the farm, if he 
requests it, and Bridenbacker carries the 
notes away. All this appears to have been 
quite satisfactory. Charles, the son, takes 
charge of the farm, and improves it, by 
planting a hop yard of three acres, and by 
some ditching, and makes sale of portions of 
the personal property. His father sells his 
western land, and, by some trade, makes a 
further small profit, and, by the contribution 
- of Charles thereto of some seven hundred 
and fifty dollars or nine hundred dollars, 
a payment of one thousand five hundred 
dollars is made on the bank note, in r^ef of 
Bridenbacker and James D. Ferguson to that 
extent Charles pays other debts of his 
father, until, by his payments on his father's 
account, the note for one thousand six hun- 
dred and eighty-four dollars is satisfied. 
Meantime, the eldest daughter employs her- 
self in teaching music, in which she has be- 
fore had experience, and earns thereby suf- 
ficient for her own clothing and expenses, 
lodging at home, and contributing small 
amounts to the support of the family. A 
younger brother goes to TJtica, finds employ- 
ment, and supports himself. The mother 
keeps the house, as theretofore, and the in- 
valid father and the remaining child, a 
young daughter, reside with Charles, making 
up the family. 

After a time, and in or about June, 1867, 
Bridenbacker desiring security for the $4,- 
000, Charles executes and delivers to him a 
mortgage on the farm, to secure their pay- 
ment In August, 1868, the first mortgage 
upon the farm, which, on the purchase, 
Charles had assumed to pay, is called in, 
and Charles negotiates a loan of $3,000, 
gives his own obligation, secured by mort- 
gage on the farm and by other collaterals, 
and takes up the first mortgage, thus mak- 
ing his mortgage to Bridenbacker a first 
mortgage upon the farm. In all this, ev- 
erything appears to have been done benefi- 
cially to Bridenbacker and James D. Fer- 
guson, agreeably to their wishes and assent, 
and to their entire satisfaction. True, it is 
testified that James D. Ferguson stated, at 
the time, that the price to be paid would 
not be sufficient to pay and protect him and 
Bridenbacker to the full extent of tlieir lia- 
bilities, but he did not then suggest or inti- 
mate that the price Charles agreec to pay 
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was not the full value of the property. But, 
in January, 1868, their brother, Amos S. 
Ferguson, had made application to the dis- 
trict court, and was adjudged thereupon a 
banla-upt; and, at some time thereafter, 
Bridenbacker and James D. began to mani- 
fest unfriendliness, in view of the losses 
they were likely to sustain, and to threaten 
Oharles, that, if he did not pay his father's 
indebtedness to them, they would break up 
the sale made to him. Their testimony in 
tJais suit indicates the gi'ound upon which 
they intended to assail it, namely, that the 
sale was a sheer fraud, a cover of their 
brother Amos' property, made to cheat his 
creditors, and accompanied by an assurance 
by both Amos and Charles that they should 
be paid or protected, notwithstanding the 
sale and conveyance. I do not, as will be 
presently stated, think such fraud is estab- 
lished, but, taking the claim as made, the 
practical result is, that these nucles. having 
aided by their counsels in seducing the 
young man into the transaction, having 
thereby secured to themselves his personal 
obligations to the amount of four thousand 
dollars, secured amply by a first mortgage 
on the farm, having led him to make pay- 
ments to an amount in all more tlian he 
was worth when he made the purchase, of 
Avhich they have largely shared the benefit, 
to employ his time and industry upon the 
premises, to some extent improving the 
same, and to involve himself in further per- 
sonal responsibility for the three thousand 
dollars with which he paid off the prior 
mortgage and made their four thousand dol- 
lars unquestionably secure, after nearly 
three years have elapsed, threaten, with all 
tlie fruits of the transaction still in their 
possession and enjoyment, to set up this 
charge of fraud, conceived and carried into 
execution as the result of their consultation 
and co-opei-ation, in the hope of reaping, 
from the setting aside of the fraudulent 
sale, an additional benefit; and the princi- 
pal allegations of fact urged in corrobora- 
tion of this story are, first, that the price 
agreed upon, with their approval, at the 
time of the sale, $7,000, was inadequate, 
and, second, that Charles, the son, did not, 
on receiving his deed, turn his invalid fa- 
ther, his mother, and his helpless little sis- 
ter into the highway, to shift for them- 
selves. 

It can hardly be pecessai*y to say, that if 
they, John W. Bridenbacker and James D. 
Ferguson, had, as creditors, come into a 
court of equity, to set up their claim, under 
circumstances ■ such as these, the court 
would receive them with small favor. Of 
that they were, no doubt, fully conscious, 
and they have sought an ingenious, though 
indirect, mode of accomplishing the result, 
through the assignee in bankruptcy of the 
estate of their brother Amos, who is. In 
form and in law, trustee for all of his cred- 
itors. In fact, they are the only persons 
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who have proved debts against that estate, 
and they will, if no other creditors appear, 
enjoy all the benefit of ahy recovery by the 
assignee. They seek the assignee, they as- 
sume the burthen of the litigation, they give 
him their obligation for his indemnity 
against costs, and this suit is the result, and 
they are their own anxious, willing witness- 
es, and vigilant, active promoters of the 
prosecution, devoting, further, their time 
and industry to the procurement of evi- 
dence; and, though it is not specifically 
proved, there is ground for inferring, that 
counsel are employed by them, to set aside 
the transaction, have the sale and convey- 
ance declared void, compel the defendant 
Charles to give np the farm, and account 
for and pay over all the property and the 
proceeds of sales, and that, without allow- 
ance for what he has paid, or protection 
against the obligations which he has as- 
sumed. 

It is insisted by the counsel for the plain- 
tiff, the assignee in bankruptcy, that the cir- 
cumstances above alluded to, however clear 
it may be that Bridenbaclier and James D. 
Ferguson were, upon their own evidence, 
parties to the transaction, do not bar him, 
as assignee for the benefit of all creditors 
who either have or may hereafter prove 
then: debts; and that the miscondnct, or 
even fraud, of some of the creditors of a 
bankrupt, is no hindrance to his proceeding 
to recover all that, in law or in equity, he, 
as assignee, is entitled to recover, as part of 
the estate in which creditors are entitied to 
share. There is no occasion here to conti-o- 
vert or deny that proposition. It is suffi- 
cient to say, that the relation which Briden- 
backer and James D. Ferguson bear to the 
transactions in question, and theh: conduct 
herein, impairs confidence in their testimo- 
ny, and it is chiefly upon that testimony, 
contradicted in all important particulars, 
that the claim that there was an actual in- 
tent to defrand creditors, rests; and, in 
view of that conduct, and of the very large 
conti-adiction by numerous witnesses who 
testify on the subject of inadequacy of price, 
it is not unreasonable to say, that the testi- 
mony of these witnesses falls under liabili- 
ty to large qualification, in the estimate the 
court should place upon its weight in this 
controversy. 

It is in this view that I have deemed it 
relevant to consider the history of the trans* 
action, the share the chief witnesses and 
sole creditoi-s who have proved their debts 
have had therein, and their actual relation 
to the litigation itself, carried on at their 
cost and risk, ^nd for theh: benefit, while 
they are themselves in the possession and 
enjoyment of the fruits of what they, after 
nearly three years of acquiescence and en- 
joyment, claim to have been a fraud. I am 
aware that, in the narrative I have given, I 
have not alluded, in detail, to the evidence, 
nor noticed many particulars relied upon by 
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the plaintifiE*s counsel. But they bave not 
oscapecl my attention, and I have contented 
myself witli giving the ressttlts of a consid- 
eration of all the testimony and of the de- 
gree of credit to which I deem it entitled. 

Subject to these observations, I must dis- 
pose of the. case as it is, in form and legal 
effect— an endeavor by an assignee in bank- 
ruptcy to set aside a conveyance of property 
made by the bankrupt, declare it void, and 
compel a deliveiy of the property and the 
proceeds of all that has been sold, to the 
plaintiff. Viewing the case solely in that 
aspect, my conclusions may be briefly stated. 
1st. It was not suggested on the argument, 
but it is by no means clear, that the decree 
prayed for could be granted in a suit to 
which the holders of mortgages upon the 
farm, made by the defendant Charles A. 
Ferguson, subsequently to the conveyance to 
him, are not parties. Surely, the mortgage 
to Bridenbacker, upon the proofs in the ease, 
must, if the sale were declared fraudulent 
and void, fall with the- conveyance. It was 
taken with full Imowledge of all the facts, 
if any there be, which invalidate the sale; 
and, as to the other mortgage, it is difficult 
to see how the presence of the holder can 
be dispensed with, when the foundation of 
his title is attacked and sought to be wholly 
defeated. The bill does not recognize its 
existence, nor does it seek to recover the 
equity of redemption, leaving that mortgage 
a subsisting lien. Observations pertinent to 
tljis subject, and to the duty of th& court 
to take the objection, though not raised by 
the defendants, may be found in the decision 
of tills court in Florence Sewing Mach. Co. 
v. Singer Slanufg Co. [Case No. 4,884], and 
in cases there referred to; Mallow v. ECinde, 
12 Wheat [25 U. S.] 193; Elmendorf v. Tay- 
lor, 10 Wheat [23 U. S.] 152; Cou'on v. Mil- 
laudon, 19 How. [GO U. S.] 113, 113; Shields 
v. Barrow, 17 How. [58 U. S.] 130; Greene 
V, Sisson [Case No. 5,768]; and other cases. 
It is, however,. unnecessary to consider this 
point, or, in this case, to express an opinion 
upon it 

2d. It is imnecessary, in the view I take of 
the proofs, to inquire whether the assignee 
in bankruptcy can assail a conveyance made 
by the bankrupt two years or thereabouts 
before the petition whereon he was adjudged 
banla-upt was filed, or whether the limita- 
tions prescribed in the thirty-fifth and thh-ty- 
ninth sections of the bankrupt law, apply to 
all conveyances which the bankrupt himself 
could not impeach as fraudulent against 
creditors. I am, however, not willing to 
give any assent to the argument, that the 
assignee is, in such sense, the representative 
of the bankrupt, that he cannot attack and 
set aside a conveyance on the mere ground 
that the bankrupt himself is boimd by it. 
If, in another case, it should be material, 
that question will receive the consideration 
It deserves. 
3d. The transaction between the defendants 



is assailed upon the ground of fraud, and 
three sources of evidence of fraud are relied 
upon by the plaintiff, namely: (1) Testi- 
mony claimed, to warrant the inference of 
actually expressed intent, at the time of the 
conveyance, to cover the property, by a sham 
sale, to be held by the defendant Charles in 
form, but in fact for the benefit of his father, 
in order that the same might be kept fi-om 
his ci-editors; (2) Testimony claimed to cor- 
roborate the other, by showing that the price 
was greatly inadequate; and, finally, (3) Tes- 
timony claimed to show continued use and 
possession of the properts' by the bankrupt, 
after the sale. 

(1) Some reasons for deeming the proof to 
fail in establishing an expressed intention 
to defraud creditors may be inferred from 
the narrative I have above given. But, even 
taking the testimony of Bridenbacker and 
James D. Ferguson, the plaintiff's chief wit- 
nesses to this precise point, it fails to es- 
tablish it; and, for reasons already suggest- 
ed, I should deem it overborne by the testi- 
mony in behalf of the defendants, if it were 
more specific. AH that can justly be claim- 
ed, on this portion of the proofs, is, that 
Amos S, Ferguson intended to give a pref- 
erence to his individual creditors, and es- 
pecially to Bridenbacker and his brother 
James, over persons who might charge him 
with liability for the debts of the towing 
company, and that the sale to Charles was 
made for that purpose, and -^vith intent to 
appropriate all the property of the bankrupt 
to such individual debts. If this transaction 
had taken place within fom* months *of the- 
filing 'of the petition upon which Amos S. 
Ferguson was adjudged a bankrupt, it 
would have fallen under the condemnation 
contained in the thirty-fifth section of the 
bankrupt law. But, unless fraudulent upon 
other grounds than because it was made for 
that purpose and with that intent, the as- 
signee cannot impeach it or recover. This 
subject has been discussed in Collins v. Gray 
[Case No. 3,013]. . 

(2) In respect to the alleged inadequacy of 
price, the testimony is greatly confficting. 
But the opinions expressed by Bridenbacker 
aud James D. Ferguson, aa witnesses, is im- 
peached by theur own account of the trans- 
action. If the farm was, in fact, deemed 
of greater value, at the time, than the price- 
Charles agreed to pay, there was no motive- 
for the imdervaluation. It would have been 
easy, and according to what they say was 
understood should be done, to have Charles- 
give notes for the full amount due to them, 
or for which they were liable, and so carry 
into effect what they say was actually 
agreed, and, at the same time, avoid the ap- 
pearance of evil. Besides, they stood by, as- ■ 
senting to the transaction, without a sug- 
gestion that the price was not the full value- 
of the farm, subject to the inchoate right of 
dower, or that the personal property was 
worth more than the appraisal then made. 
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and, in part at least, made by Bridenbaeker 
himself. 

Again, more than twenty apparently disin- 
terested witness^ testify to its value, whose 
estimate shows that $7,000, subject to that 
right of dower, was all or more than the 
farm was worth; and, an estimate founded 
on the value of that right of dower, if Amos 
S. Ferguson had then died, and treating the 
annual value as equal to the legal interest, 
will show, that, allowing ?7,000 for the farm 
was, according to modern approved annuity 
tables, equivalent to an aggregate valuation 
of the farm at over ?9,400. No one of these 
witnesses estimates the value as greater, sub- 
ject to the right of dower, than Charles 
agreed to pay. 

Bridenbacker and James D. Ferguson, as 
witnesses herein, and eleven witnesses whom 
they have produced, and who swear almost 
in their words, estimate the gross value of 
the farm at twelve thousand dollars, a price 
plainly speculative, and based upon a sup- 
posed practicability of selling the land, or 
parts of it, for building lots, without show- 
ing that there is any demand for such build- 
ing lots at that distance from the city of 
Utica, and notwithstanding there are very 
many fai*ms nearer to the city, recently sold 
at much less prices than even the estimates 
of the defendants' witnesses. If it were 
conceded that the industry and zeal of Bri- 
denbacker and Ferguson had succeeded in 
finding persons who will say that the land 
is worth more than was paid for it, or that 
they would give more, this is by no means 
concli:^ive. This is no uncommon state of 
things. What is more frequent, after a sale 
of valuable property, than the finding of 
some prepared to say they woiild have given 
more? Looking at the circumstances al- 
ready alluded to, and the very large conti-a- 
diction of those who give the larger esti- 
mates, I am constrained to say, that there 
was no such inadequacy of price as war- 
rants the inference of fraud in the sale. 

(3) As to the continued -residence of Amos 
S. Ferguson witb his son. The proof satis- 
factorily shows he was an invalid, and that 
Charles did, in fact, take charge of the farm 
and direct its cultivation, hiring and paying 
the laborers, and providing for the support 
of the family, aided, no doubt, by such as- 
sistance as his father was able to render, 
and, to some small degree, by contributions 
of his sister, from her earnings. This is in 
perfect consistency with good faith and hon- 
esty in the transaction, and, coupled with 
the positive testimony of both Charles and 
his father, to the absence of any fraudulent 
design, the relations of the son to such a 
father, and the son's obvious need of his 
mother's assistance, at least, in keeping the 
house, repels any presumption or inference 
iu-ising from the father's continued residence 
and occasional assistance on the farm. I 
am disposed to judge much more favorably 
of the reasonable, just and fair intent of the 



defendant Charles, from what he did in this 
respect, than I should be if he had turned 
his father and mother out of the house. 

My conclusion hereupon is, that the bill of 
complaint should be dismissed, with costs. 



Case nSTo. 3,183. 

COOKINGHAM et al. v. MORGAN et al. 

[7 Blatchf. 480;^ 5 N. B. R. 16.] 

Circuit Court, N. D. New York. June Term, 
1870. 

Tkansfek by Issolvekt Tuauer — Pkoof of Debt 
BY Transferee. 

1. A transfer of property made by a bank- 
rapt trader, when he was insolvent, to a person 
who then had reasonable cause to believe such 
iusolvency, such transfer having been made 
with the intent on the part of both parties to 
give a preference to the transferee, as a cred- 
itor, licld void, and the transferee excluded from 
proving his debt as a claim against the estate 
of the bankrupt. 

[Cited in Ourran v. Munger, Case No. 3,487; 
Fairbanks v. Amoskeag Nat. Bank, 38 Fed. 
634.] 

2. The assignees in bankruptcy were, in this 
case, held to be entitled to recover back the 
property transferred, and the value of any of it 
that had been sold, with interest from the time 
they demanded it; and, as the transferee had 
not acted in good faith and under an honest 
mistake, he was not allowed amounts which he 
had paid to obtain the benefit of the transfer. 

[Cited in Sill v. Solberg, 6 Fed. 477.] 

[In equity. Suit by Henry J. Cookingham 
and others agamst Sewell S. Morgan and oth- 
ers to set aside a transfer as in fraud of the 
bankrupt act.] 

George W. Smith and A. J. & I. C. Mcin- 
tosh, for plaintiffs. 

Sewell S. Morgan, for defendants. 

WOOLHtUFF, Circuit Judge. The evidence 
in this case establishes, as I think, conclu- 
sively, (1) that, on the 18th of February, 
1868, John P. Babcock, the bankrupt, was 
hopelessly insolvent; (2) that the defendant 
Morgan had reasonable cause to believe that 
Babcock was at that time insolvent; (3j that 
the sale by Babcock and the purchase by 
Blorgan were made with intent to give to 
the latter a preferepc'e over other creditors. 
Although the instrument of transfer does not 
in terms so express, I am satisfied that the 
agreement, understanding and intent were 
that the pmrchase price, and the collections 
to be made from the accoimts, &c., should 
be applied first to the payment of the judg- 
ments whereon executions had been levied 
on the goods, and next to the payment of the 
debts for which Morgan was liable as en- 
dorser. The sale of Babcock's entire stock 
of goods, &c., and the placing of his accounts 
and credits in Morgan's hands, including his 
entire property, he being a trader, (propei-ty 
exempt from execution only excepted,) was 



^ [Reported by Hon. Samuel Blatehford, Dis- 
trict Judge, and here reprinted by permission.] 
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so entirely out of the usual course of busi- 
ness, as to raise tJie presumption of fraud 
declared by the statute; and the evidence 
fails, in my judgment, to overcome that pre- 
sumption. 

Babcoclx was a trader. He was not only 
embarrassed, but was so entirely unable to 
meet his engagements, that judgments had 
been recovered against him, and his entire 
stocic of goods,) which constituted nearly all 
of his property liable to execution,) was held 
by the sheriff under the levy of executions, 
and two or more of the notes endoi-sed by 
Morgan had been protested. This, Morgan 
knew. No reasonable man could, I thinls:, 
then doubt Babcock's insolvency. Surely, this 
was reasonable cause for believing it In- 
deed, the weight of the evidence inclines me 
not only to think that Morgan knew of this 
insolvency, but that the purchase and the 
taking of the notes and accounts for collec- 
tion were for the distinct purpose, in his 
mind, of securing such control as would se- 
cure him against loss by his endorsements 
for Babcock. It follows, that the transac- 
tion is void; and Morgan is expressly exclud- 
ed, in such case, from proving his debt as a 
claim against the estate of the bankrupt. 
The assignees, the plaintiffs herein, are enti- 
tled to recover back all the property which 
Morgan received; and, as to any part there- 
of which the latter has sold or appropriated 
to his own use, they are entitled to recover 
the value thereof, with interest from the 
time of the conversion or collection thereof, 
and its demand by the assignees. 

If the transfer were set aside upon tech- 
nical or other grounds entirely consistent 
with good faith in the transferee, and he ap- 
peared to have acted under an honest mis- 
take, it might be proper to allow him the 
amount of the judgments which he paid in 
order to obtain the benefit of his purchase, 
and the amount which he collected from the 
accounts and paid over to his principal, 
which is testified to have been about three 
hundred dollars. Not so where the facts are 
as above found. He obtained the property 
by means which were a clear fraud upon 
the bankrupt act [of 1867 (14 Stat. 534)], and 
imder circumstances which made it a fraud 
upon the other creditors, and presumptively 
he knew it; and the moneys which he collect- 
ed from the accounts went directly to the 
performance of the understanding that they 
should be applied in discharge of his endorse- 
ments. I am aware that there is contradic- 
tory testimony, but I state my conclusions 
upon all the proofs. I do not think it neces- 
sary to discuss the evidence in detail. The 
defendant Morgan, himself a lawyer, and 
presmnptively familiar with the law govern- 
ing the subject of transfers of property by 
insolvents, and familiar, also, with the prop- 
er influence of facts and circumstances, as 
well as of direct testimony, In establishing 
the allegations of intent, cannot, I think, 
doubt the correctness of the conclusions I 



have reached thereupon. Possibly, he may, 
under the strong influence of interest, have 
deceived himself into a belief that what was 
done and intended was consistent with the 
laws relating to the property of an insolvent. 
But, if I had concluded that preference to 
himself was not the immediate pm-pose of 
the transaction, I must still hold that it was 
a transfer in fraud of the bankrupt law, and 
set it aside on that ground, holding him lia- 
ble to account. The bankmpt law, conceived 
and enacted in the belief that it provided 
the best mode of administering the estate 
of an insolvent, will tolerate no attempt by 
individuals to devise and caiTy into effect 
some other plan inconsistent therewith, nor 
permit such an attempt to be justified by the 
excuse that they thought such other plan 
wiser or better. 

The defendant must, therefore, account for 
all the property received. He must deliver 
to the assignees all that remains in his pos- 
session. He must pay the market value of 
all that he cannot so deliver, with interest 
thereon from the time he sold or appropri- 
ated it to his own use, with this qualification, 
that interest will not be computed against 
him from a day earlier than the 29th day of 
June, 1S6S, when the assignees demanded 
the same from him; and, in like manner, 
he must pay the amount of his collections, 
with interest since such demand. A dea'ee 
must be entered in conformity with these 
views, and referring it to a master to take 
the account, and superintend the delivery of 
the property, and report the amount due. 
On the coming in and confirmation of his re- 
port, a final decree will be entered for the 
plaintiffs, to recover such amount, with costs. 
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COOLIDGE et al. v. CURTIS et al. 

[1 Bond, 222;* 7 Am. Law Reg. 334.] 

Circuit Court, S. D. Ohio. Feb. Term, 1S59. 

Assignment for Benefit of Creditors — Statu- 
tory CoNSTRUCTiox BT State Court. 

1. In Ohio, a failing debtor may prefer cred- 
itors by assignment or otherwise, if done under 
circumstances which repel the inference of a 
fraudulent purpose. 

2. If the construction \of a state statute has 
been settled by the decision of the highest court 
of the state, the courts of the United States 
uniformly adopt such construction. 

3. The supreme court of Ohio have decided 
that the act of March 14, 1853, "declaring the 
effect of assignments to trustees, in contempla- 
tion of insolvency, and the statute of 1838, of 
the same import, do not affect assignments or 
transfers made for the sole benefit of the as- 
signees or transferees; but if made trustees 

a 

^ [Reported by Lewis H. Bond, Esq., and here 
reprinted by permission.] 
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for other parties, the statute applies, and the 
property is held for the equal benefit of all the 
creditors." 

4. But no trust -will be implied merely from 
the fact that an assignment or transfer has 
been made by an insolvent debtor to indemnify 
a surety for such debtor, if no more property 
has been assigned tlian vras necessary for that 
purpose and the facts warrant the presumption 
that nothing was designed but the bona fide in- 
demnity of the surety. 

5. Although such surety may be liable to re- 
spond to the creditors not provided for, for any 
surplus after paying the debts for which he 
was bound, he is not a trustee within the con- 
templation of the statute referred to. 

Pn equity. Bill by Coolidge and Dubarrow 
against Nicholas G. Curtis and others.] 

Worthington & Matthews and Thompson & 
Nesmith, for plaintiffs. 

Fox & Fox, James Clark, and Thomas Milli- 
ken, for defendants. 



LEAYITT, District Judge. The plaintiffs 
allege in. their bill that the defendant, Nicho- 
las 6. Curtis, is indebted to them in the sum 
of $1,308, to recover which, a suit at law is 
now pending in this court, in which certain 
property, claimed by other parties, has been 
attached as the property of said Curtis. 
They also set forth that Curtis, in contempla- 
tion of insolvency, assigned and ti-ansfeiTed 
to the defendants, "Wilkinson Beatty, Joseph 
Curtis, Thomas IMoore, and others, aU his 
property for the pm-pose of preferring cred- 
itors in Ohio, to the exclusion of those resid- 
ing in eastern cities. The object of the biU 
is to charge the persons just named as trus- 
tees of the property transferred to them, for 
the benefit of all the creditors of Curtis; and 
the prayer is, that a receiver may be ap- 
pointed to take possession of the property, 
and hold the same subject to the further or- 
der of the court, and that, on the final hear- 
ing, the proceeds may be apportioned equally 
among all the creditors. The defendants, in 
their answer, admit the insolvency of N. G. 
Curtis, as averred In the bill, and allege that 
the sale or assignments of property or assets 
to them, was made in good faith to pay or 
secm-e debts justly due them, and indenmify 
them for liabilities incurred for said Cm*tis, 
by indorsements and other modes of surety- 
ship. They deny any sale or assignment to 
them in trust, for the benefit of any other 
creditor; or that they received or hold prop- 
erty, as ti'ustees, either expressly or by legal 
intendment. Referring to the bill, it will be 
seen the plaintiffs do not ask for the cancel- 
ment of the alleged assignments or transfers 
as illegal and void, on the ground of fraud; 
but they insist that they faU within the op- 
eration of the statute of Ohio, passed March' 
14, 1853, "dedaiing the effect of assignments 
to trustees, in contemplation of insolvency;" 
and that they inure to the equal benefit of all 
the creditors of Cm-tis. The important ques- 
tion in this case, therefore, is, whether the 
parties to whom the assignments or transfers 



have been made by the debtor, are tmstees 
withm. the meaning of the statute referi*ed to. 

There are three separate transactions stat- 
ed in the bill, and insisted upon in the argu- 
ment, as within the operation of the statute. 
I will first notice the sale of the stock of 
goods by N. G. Cmtis to Beatty. The an- 
swers of the defendants, Curtis and Beatty, 
and the evidence on file, sufficiently show, 
that for several years prior to the autumn 
of 1857, Cm'tis had been engaged in the dry 
goods business, at Hamilton, in Butler coim- 
ty, Ohio. He had become greatly embar- 
rassed in bis pecuniary affairs. His paper 
had been protested and suits had been 
brought against him OE>>claims which he was 
unable to meet His piends and others in 
the community regarded him as insolvent, 
and it was appai'ent he could not continue h;s 
business. He was in possession of a stock of 
dry goods, nominally worth, at the invoice 
prices, about $31,000, and he had notes and 
book accounts amounting to about $20,000, 
but available for not more than half that 
sum. He had previously owned real estaie 
worth fi-om $G,000 to §8,000, which had been 
mortgaged for its entire value. His debts 
amounted to about $66,000, of which $30,000 
was due to persons residing in Butler county, 
and $36,000 to creditors in New York and 
Philadelphia. He was indebted to Beatty in 
the sum of $4,453, and Beatty was liable for 
him, as indorser and othenvise. In the sum of 
about $2,650. Beatty was a citizen of Butler 
county, of large pecuniary means, and of re- 
spectable standing. On November 19, 1857, 
after a good deal of conference on the sub- 
ject, Curtis agreed to sell his entire stock to 
Beatty, and a written agreement of sale was 
executed by the paiiies. This agreement 
purports in its terms to be an absolute and 
unconditional sale of the goods. It provides, 
among other thin^, that the goods shall be 
invoiced by three persons named in the writ- 
ing, and that Beatty shall pay for them at 
the rate of sixty-six and two-third cents ou 
the dollar, of the coat or invoice prices. At 
the invoice prices the stock amoimted to $31,- 
000; and at the rate agreed on, the sum to 
be paid by Beatty was about $20,666. He 
executed his notes for $16,666.66. These 
notes, at the request of the counsel of Curtis, 
after the sale and while the invoice was in 
progress, were given in sums to enable Curtis 
to transfer them to creditors, in payment, or 
as collateral security for debts. Though not 
stated in the written contract, it was the un- 
dei*standing of the parties, that Beatty should 
have a credit on the purchase to the amount 
of the debt due from Curtis; and this ar- 
rangement was carried into effect in giving 
the notes. It is in evidence that these notes 
were delivered to Curtis, and by him ti-ans- 
ferred to creditors, in some cases as absolute 
payment, in others as collateral security. 

In his answer, which is sworn to, Beatty 
avers that the purchase of the goods by him 
was in good faith; that he paid the full 
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value for them; and that his sole object was 
to secure the debt due him, and obtain in- 
demnity as security; and that at the time of 
the purchase he had no knowledge of any 
intention by Curtis to prefer a portion of 
his creditors. It is, perhaps, not material to 
notice, that before the invoice of the goods 
was completed, they were attached by pro- 
cess issued from this court, as the property of 
Curtis, and subsequently taken from the cus- 
tody of the marshal by a writ of replevin 
from the court of common pleas of Butler 
county, and delivered to Beatty, who has 
since sold the entire stock. The transactions 
between N, 6. Curtis and Joseph Curtis, re- 
ferred to in the bill, are briefly these: Prior 
to the sale to Beatty, N. G. Curtis was in- 
debted to Joseph Curtis, directly, by note and 
book account, in the sum of §563. Joseph 
Curtis was liable, as the indorser of N. G. 
Curtis, on paper held by the banking firm of 
Shaffer, Curtis & Potter— of which Joseph 
Curtis was a partner— in the sum of about 
?r2,471; and he was also liable as the guar- 
antor of cfther paper of N. G. Cmrtis, held by 
said banking house, to the amount of $4,982.- 
34; making an aggregate of indebtedness and 
liability, as surety, of $18,021. It also ap- 
pears Joseph Curtis was contingently liable 
for N. G. Curtis, as sm-ety on a bond to the 
treasurer of the school board of the city of 
Hamilton, and also on other bonds given by 
him in a fiduciary character. Immediately 
after the sale to Beatty, N. G. Curtis trans- 
ferred several of the notes given for the 
goods to Joseph Curtis. These notes were 
payable at different times, from four months 
to three years, and amounted to $7,0Q0, but 
with the rebatement of interest were worth 
only $6,340. In addition to this N. G. Curtis 
assigned to Joseph Curtis notes and book ac- 
counts amounting nominally to $8,352, but 
worth not exceeding the half that sum. The 
parties both swear that these transfers were 
made for the solo purpose of securing Jo- 
seph Curtis, and without any purpose, ex- 
press or implied, that the latter was to hold 
the assets as a trustee, or for the benefit of 
N. G. Curtis, or any creditor but himself. 
In relation to the transfers to Thomas Moore, 
it appears that N. G. Curtis was indebted to 
him directly, in the sum of §500, and that 
Moore was liable as indorser for $1,718. Cur- 
tis transferred to Moore one of Beatty's notes 
for $1,440, due in three years from its date, 
without interest, and worth only $1,200, to- 
gether with sundry small accounts, of the 
nominal amount of $1000, but really not 
available for more than fifty per cent, of that 
sum. Curtis and Moore state in their an- 
swers, that these transfers were in good 
faith, and intended solely to indemnify 
Moore, and not in trust for any purpose. 
The bill also avers a transfer of a portion of 
his stock of goods by N. G. Curtis to Levi 
S. Curtis. It will not be necessary to notice 
this transaction or to decide whether fraud 
may not be implied in connection with it. 



The sale has been annulled by the parties, 
and it is in evidence that the goods have 
been delivered by N. G. Curtis, in payment 
of bona fide debts. 

The question arising on these facts is, 
whether the sale to Beatty, and the transfers' 
to Joseph Curtis and Thomas Moore, or any 
of them, import assignments in ti'ust to pre- 
fer creditors within the meaning of the act of 
March, 1853. The statute provides *'that all 
assigpments of property in ti'ust, which shall 
be made by debtors to trustees, in contempla- 
tion of insolvency, with the design to prefer 
one or more creditors, to the exclusion of 
others, shall be held to inure to the benefit 
of all the creditors in proportion to their re- 
spective demands; and such trusts shall be 
subject to the control of the courts, which 
may require seciu:ity of the trustees for the 
faithful execution of the trusts, or remove 
them and appoint others, as justice may re- 
quire." A statute, identical in its terms with 
that just quoted, with one unessential ex- 
ception, was passed by the legislature of 
Ohio in 1838, and was in force until the act 
of 1853 took effect Under these statutes a 
number of cases have been before the su- 
preme court of the state, and their purpose 
and meaning seem now to be well settled. In 
accordance with the approved and estab- 
lished practice of the federal courts, aflBrmed 
by repeated decisions of the supreme court of 
the United States, this court, in giving a con- 
struction to the statute under consideration, 
will be guided by the decisions of the su- 
preme court of the state. The cases which 
have arisen under the statute have been re- 
ferred to in the argument of counsel, and 
such of them as bear upon the question be- 
fore the court will be noticed. Before re- 
ferring to these cases, it may be remarked 
that prior to the passage of the act of 1838, 
declaring the effect of assignment in trust, 
by a failing debtor, to prefer creditors, it had 
been held by the supreme court of the state 
that such debtor could lawfully prefer a 
creditor, if the preference was in good faith, 
and xmder circumstances repelling the pre- 
sumption of a fraudulent purpose; and since 
the enactment of that law, the validity of 
such a preference has been affirmed, unless 
made through the intervention of a trustee, 
in which case, under the statute, the assign- 
ment is not void, but inures to the equal 
benefit of all the creditors. It is, therefore, 
settled law in Ohio, that a debtor, in a state 
of Insolvency, may pay a creditor his entire 
debt, although such payment may operate to 
the injury of other creditors; and it can 
make no difference whether the payment is 
made in money or in property. A debtor 
may also, indirectly, give preference to a 
creditor by confessing a judgment, and thus 
enabling the creditor to obtain a priority, 
by the levy of an execution on the property 
of the debtor- It is equally clear that the 
debtor may dispose of his property by an 
absolute sale, if no fraud is intended, and 
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pay the proceeds to some of his creditors, in 
exclusion of others. In these eases, in the 
contemplation of law, the creditor is enti- 
tled to the benefits resulting from his dili- 
gence. It is not clear of doubt whether this 
right of preference, even with the limitation 
stated, can be vindicated either on the basis 
of sti'ict morality or commercial expediency. 
A pro rata division of the proceeds of an 
insolvent debtor's property among all his 
creditors, under all circumstances, and an 
unconditional prohibition of all preferences 
from the actual occurrence of Insolvency, is 
more accordant with all our views of justice 
and fair dealing. But the law on this sub- 
ject is now too fii-mly settled in Ohio, by the 
adjudications of her courts, to be changed, 
except by positive legislative interposition. 

In the case before the court, tliere is no rea- 
son to doubt that, in the sale to Beatty, and 
in the transfer of assets to Joseph Curtis and 
Thomas Moore, the debtor, with a knowledge 
of his insolvency, designed to provide for 
creditors residing in Butler county, leaving 
his eastern creditors to share pro rata what- 
ever residuum there might be. The evidence 
is clear that he made declarations, before the 
sale to Beatty, of such a purpose; and, es- 
pecially, that he intended to secure those 
who had become his sureties. Beatty, in his 
answer, denies that, at the time he purchased 
the stock of goods, he had any knowledge of 
Curtis' intention to prefer his home creditors. 
It is not material to inquire, in the decision 
of the questions arising in this case, whether 
Beatty, or the other parties to whom trans- 
fers or assignments were made, were cogni- 
zant of such a pm'pose. If the insolvent debt- 
or could lawfully sell or transfer his prop- 
erty, intending to prefer certain creditors, the 
knowledge of such intention, by the parties 
preferred, can not affect the question wheth- 
er the transactions are within the operation 
of the statute. The legal right to prefer a 
creditor, to whom the insolvent debtor is 
dbectly indebted, is not denied by the coun- 
sel for the plaintiffs, but they insist, if prop- 
erty is assigned to indemnify against loss as 
a surety for such debtor, the assignee holds 
the property in trust for the creditor for 
whom he is surety, and may be called on to 
account in equity for the property assigned; 
and, therefore, that such assignment falls 
within the statute by necessary implication. 
In the case before the court, there is no claim 
that there was an express trust in the sale to 
Beatty, or in - the other transfers made by 
Curtis. If, therefore, a trust can be predi- 
cated of the facts in proof, it must be im- 
plied, and does not result from the patent 
acts of the parties. And this presents the 
question, whether a ti'ust can be implied 
from the fact that the sale and transfers of 
property were designed, in part, for the in- 
demnity of sureties. The decisions of the su- 
preme court of Ohio uniformly sustain the 
principle that, under the statute, an assign- 
ment or transfer of property, by a failing 



debtor, intended to prefer certain creditors, 
is not within its intention or scope, unless 
such preference is to be effected through the 
agency of a trustee. But, in determining 
whether a trust is created, within tlie mean- 
ing of the statute, that court holds that a 
sti'ict construction is not to be given to the 
assignment or transfer, and that, without re- 
gard to form, the natm-e and character of the 
transaction must have the controlling Influ- 
ence. Thus, in the case of Harkrader v. 
Leiby, 4 Ohio St G02, the court say: "After 
a very careful examination of the subject in 
all its bearings, we are unanimously of the 
opinion that our statute requires us to hold, 
that when any valuable interest of the in- 
solvent debtor is transferred by any species 
of conveyance, binding the recipient, either 
expressly or by necessary implication, to ac- 
count in chancery, to any ci-editor of the as- 
signor, the statute enlarges the trust, and 
makes it inure to the benefit of all his cred- 
itors, and distributes the fund to all, in pro- 
portion to their respective demands." And 
in the same case the covxt say "To bring a 
ease within the operation of the law, there 
must be a transfer or conveyance of prop- 
erty, or some valuable interest belonging to 
the insolvent debtor, in view of his insolven- 
cy, to be held by the person taking it, for the 
benefit of some one or more of the creditors 
of the debtor, other than himself." The 
same principle has been substantially af- 
firmed in other cases, to which it is not neces- 
sary specially to refer. 

It is now proper to inquire, whether the 
several transactions, under consideration in 
this case, or any of them, are within the piin- 
ciple thus laid down by the supreme court of 
Ohio. And a reference to the cases decided 
by that court leads to the conclusion, not only 
that a failing debtor may indemnify a surety 
by transferring property to him, but that 
such a transfer does not raise a trust by 
implication, or necessarily impose an obliga- 
tion on the transferee, to account to other 
creditors for the property transferred. The 
case of Atldnson v. Tomlinson, 1 Ohio St. 
237, seems to be in point on this question. 
In that case, an insolvent debtor assigned his 
entire property to two persons, to indemnify 
them as sureties. The property so assigned 
was sold by the sureties, and the proceeds 
were applied in payment of the debts for 
which they were liable. Other creditors filed 
their bill, charging fraud in the assignment, 
and praying for a pro rata distribution of 
the proceeds of the property. The com-t held 
the assignment to be valid. In the conclu- 
sion of theu' opinion they say: "Now, in the 
present case, the defendants were the sure- 
ties of Tomlinson; they took an assignment 
of about enougn property to pay off their lia- 
bilities for Mm; and although they showed 
themselves very anxious to obtain the se- 
curity, as all men would, under similar cu*- 
eumstances, yet securing themselves appears 
to have been their sole object; and we think 
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they bad a legal right to do it" In the case } 
of Bloom T. Noggle, 4 Ohio St 56, the court 
say: "It has heen fully settled by repeated 
decisions of this court that a creditor of an 
insolvent debtor, or one having assumed lia- 
bilities for him as surety, may lawfully take 
from him a mortgage to secure such debt, 
or save harmless from sucb liability, and 
as the reward of his diligence, will be pro- 
tected in the priority thus obtained;" and in 
the case of Harkrader v. Leiby, before cited, 
the court say: "The statute does not afEect 
a mortgage given by an insolvent debtor to 
secure the debt of one of his creditors, or to 
indemnify him against a liability, by indorse- 
ment or otherwise, assumed for the benefit of 
the debtor, although it may have the effect to 
prefer such creditor." From these and other 
cases that might be referred to, the principle 
seems well settled by the decisions of the su- 
preme court of Ohio, that a mortgage or other 
transfer of property may be given by a fail- 
ing debtor, not only to secure a debt due by 
such debtor, but also to indemnify a surety; 
and it is most obvious, that if the right to 
prefer a creditor has any foundation in jus- 
tice, it should be extended to the case of a 
sm-ety. It is not only a popular principle, 
but one which accords with the most obvious 
dictates of honor, that a surety of a failing 
debtor occupies a more meritorious position 
than any other creditor, and has a moral 
claim to indemnity superior to that of one 
who has become a creditor in the ordinary 
business transactions of life. Hence, it is an 
established maxim that sureties are favorites 
with courts of equity. 

It is insisted, however, by the counsel for 
the plaintiffs, that the cases in the supreme 
court of Ohio, to whicb he refers, sustain the 
doctrine of an implied trust in aU cases 
where a conveyance or transfer of property 
is made by an insolvent debtor, to indemnify 
a surety, and that the surety is liable to ac- 
count for the proceeds of the property as 
a trustee; and, if so liable, the case comes 
within the statute. The cases relied on do 
not seem to sustain this position to the ex- 
tent claimed. In those cases the court ad- 
judged the conveyance or assignment to be 
within the statute, not because preferences 
were made to sureties, but because there was 
an express trust for the benefit of some cred- 
itor other than the grantee or assignee. 
Thus, in the case of Harkrader v. Leiby, the 
mortgage was held to be an assignment in 
trust to prefer creditors, because it was ^v- 
en for the benefit of persons who were not 
mortgagees, and that, as to them, there was 
a trust The entire opinion of the court 
leaves no doubt, that if the mortgage had 
been given for the indemnity of the mort- 
gagees only, as sureties of the debtor, the 
transaction would not be brought within the 
operation of the statute. The case of Dick- 
son V. Eawson, 5 Ohio St 224, is reUed on as 
sustaining the implication of a trust in the 
sal© to Beatty, and the transfers to Joseph 
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Om'tis and Thomas Moore. But in the case 
referred to, the insolvent debtors assigned 
their property to some of their creditors, not 
only to secure them, but in trust that anoth- 
er person not named as an assignee, a sm-ety 
of the debtor, should be indemnified for his 
liability. This was clearly a trust witliin the 
meaning of the statute; but there is no in- 
timation in the opinion of the .court that a 
trust would be implied if the assignment had 
been solely for the benefit or security of the 
assignees. The judgment of the court was 
based on the fact that there was an express 
tinist in favor of a person who was not an as- 
signee. The court say, referring to the stat- 
ute imder consideration, "It does not in any 
way affect conveyances or mortgages made 
by a failing debtor to his creditors for the 
purpose of paying or securing his debts; but 
it does control' every transfer or conveyance 
of property, whether by mortgage or other- 
wise, made by an insolvent debtor, in view 
of his insolvency, to be beld by the person 
tailing it for the benefit of some one or more 
of the creditors of the debtor, to the exclu- 
sion of others. To bring the case within the 
operation of the statute, the conveyance must 
be in trust, and the person receiving the 
property thereby constituted a trustee for 
some one or more of the creditors of the 
debtor, to the exclusion of othei-s." In this 
opinion of the court there is no intimation of 
a doubt as to the correctness of the princi- 
ples decided in previous cases, involving the 
construction of the statute. It is, in fact, an 
affirrnance of the decisions in those cases, 
and the court refer to them, by name, as 
"carefully considered cases." The last case 
before the supreme court of Ohio is that of 
Bagaley v. Waters, 7 Ohio St 339. The ma- 
terial facts were, that a merchant in failing 
circumstances, sold and transferred his stock 
of goods, notes, and book accounts, and also 
his real estate, amounting to about ?30,000, 
being the principal part of his property, to a 
person who, with others, was liable for him 
to the amount of about $20,000, and who as- 
sumed the payment of the debts for which he 
was liable as surety, and also other debts 
which were specified in the written agree- 
ment between the parties. The creditors not 
provided for in this arrangement brought 
suit to charge the assignee, as a trustee, im- 
der the act of 1853. The supreme com-t held 
that the statute does not prohibit a failing 
debtor from applying his property or means, 
to the payment in full of a part of his cred- 
itors, though nothing should be left for oth- 
ers equally meritorious. They say, "The sole 
object of the statute is to prevent his .effect- 
ing this purpose by an assignment in trust;" 
and they hold, as there was no proof in con- 
flict with the conclusion, that the agreement 
was what it purports to be, an absolute and 
unconditional sale of the property, in consid- 
eration of the promise of the vendee to pay 
certain debts, for a part of which he was 
surety, no trust to prefer creditors could be 
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implied, and tliat the assignment was not 
\tithin tlie statute. 

Tlie case just referred to, in some of its 
aspects, is similar to that before the court, 
and would seem to be conclusive on tha qurs- 
tion now to be decided. The assignment in 
that case was made for the sole purpose of 
indemnifying a surety, who, it would seem, 
in addition to his legal liability to pay the 
debts, as surety, had expressly assumed their 
payment The court held, that although the 
assignee thus made himself responsible for 
those debts to the creditors, and would be 
bound to apply the proceeds of the property 
assigned or sold for that purpose, it was not 
an assignment in trust, as contemplated by 
the statute. The facts in relation to the 
several transactions charged in the bill, as 
within the act of 1833, have been already 
stated. As to the stock of goods, the evi- 
dence leaves no room for a doubt that there 
was a positive, unconditional sale to B^atly, 
exclusively for his benefit and indemnity as 
a creditor of and a surety for Curtis. The 
goods were sold at their full value— in the 
opinion of several witnesses, for more than 
they were worth— and the notes given for the 
purchase were transferred by Curtis, with 
the knowledge and consent of Beatty, to 
creditors, either in actual payment of debts, 
or as collateral security. It is a fact, not 
controverted, that Beatty has the ability to 
pay, and, without doubt, wUl promptly pay 
these notes as they mature. It would seem 
clear, under the authorities that have been 
cited, that Cm-tis had the legal right to sell 
this property, with the purpose of preferring 
certain creditors, and that Beatty, with a 
view to his own security, had a right to piu:- 
chase. In paying for the goods, he retained 
£0 much as was deemed necessary to pay the 
debt due from Curtis; and it was also a 
part of tlie arrangement that he should be 
indemnified to the extent of his suretyship 
for him. It would seem, however, from the 
evidence, that the difCerence between the 
value of the goods as appraised, and the 
notes given by Beatty, was something less 
than the actual indebtedness of Curtis to 
him; and hence there is no ground for an 
inference that there can be a residuum in 
his hands, for which he can be held liable to 
account to the creditors who are not provided 
for. There is, therefore, nothing in this 
transaction from which a trust can be im- 
phed, within the contemplation of the statute, 
or which can be a basis for a proceeding in 
equity, to charge Beatty as an assignee. In 
reference to the transfers to Joseph Curtis 
and Thomas Moore, it would seem clear that 
within the principles of the decisions of the 
supreme court of Ohio, they also are protect- 
ed from the operation of the act of 1853. 
They were separately creditors of the insolv- 
ent, debtor, and they were liable for him as 
sureties. To pay the debts due them, and as 
an indemnity for their suretyship, notes and 
other assets were assigne<i to them respec- 



tively, less in amount in both cases than the 
sums for which they were liable. There is 
no evidence contradicting or disproving the 
allegations of their answers, that their sole 
object in this arrangement was to protest 
themselves from their liability, and both de- 
ny that there was any other purpose in view. 

To bring an assignment within the opera- 
tion of a statute, there must be, in the words 
of the statute, "a design to prefer one or 
more creditors to the exclusion of others;" 
and this purpose must be accomplished 
through the agency of a trustee. It is true, 
as already stated, that the insolvent Curtis 
intended to prefer some of his creditors, but 
such intention does not bring the transac- 
tions within the statute. The pertinent in- 
quiry is, has he assigned property in trust 
for this purpose? In the case of Bagaley v. 
Waters, before noticed, the court; in refer- 
ence to the cases that had been before the 
court, involving the construction of the stat- 
ute, say: "In each of them that has not 
been overruled, the instrument which was 
held to be an assignment in trust, gave to 
other creditors, besides the assignees, or re- 
served for the assignor, an interest in the 
property transferred, or in its proceeds, and 
thus laid the fouadation for chancery juris- 
diction, to compel an accounL" And again: 
"In each of them, it wiU be found that the 
assignee held the property as mortgagee, or, 
otherwise, in part, at least, merely to se- 
cure other creditors beside himself, or was 
to account for a residuum to the assignor. 
Such instruments might well be declared as- 
signments in trust." And in the case of 
Doremus v. O'Harra, 1 Ohio St 45, the court 
held, that "the statute of 183S, relating to as- 
signments of the property of a failing debtor 
for the purpose of preferring creditors, does 
not embrace all eases of assignments made 
by such debtor, but refers only to those 
cases where the assignee stands in the chai-- 
aeter of a trustee, other than his merely re- 
ceiving a conveyance to secure his own 
claim." 

These authorities seem clearly to warrant 
the conclusion that no one of the several 
transactions in question in this case falls 
within the statute. In the sale to Beatty, and 
the transfers to Joseph Cm'tls and Thomas 
Moore, no trust can be implied in favor of 
any creditors other than the vendee or the 
transferees. The eases referred to establish 
the doctrine that, to the extent of their lia- 
bility as sureties, they had a legal right to 
obtain indemnity by any species of assign- 
ment or transfer, which, in its benefits, was 
limited to them, and made no provision for a 
preference in behalf of any other creditor. 
This right being conceded, they can not be 
viewed as trustees under the statute. As 
sureties, the legal obligation to pay the cred- 
itors, to whom they stood in that relation, ■ 
upon the failure or inability of their prin- 
cipal to make payment was complete, and 
could not be affected by any assignment for 
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tlieir indemnity. Tlie debtor was liopslessly 
insolvent; and tlieir liability to pay the debts 
for wbicli tlaey Tvere surely, rested upon no 
^.'ontingency. Tlieir entire property— not on- 
ly that assigned to them, but all they then 
-owned, or might subsequently acquire— was 
liable for the payment of these debts. ,Thcse 
■considerations, in connection with the fact that 
BO more property was placed in their hands 
than was necessary for their indemnity, 
strongly negative the existence of an implied 
trust, and repel the conclusion that they 
are chargeable, in equity or otherwise, as 
trustees under the statute. It may be con- 
<:eded that if, after applying the proceeds of 
the property trajisferred to the sureties, there 
should be a surplus in their hands, the cred- 
itors not paid or provided for would be en- 
titled to the benefit of such surplus. But 
their claim would not rest on the basis of an 
assignment in trust to prefer creditors, with- 
in the meaning of the statute, but upon the 
legal and equita,ble principle that one who 
holds money to which another is entitled, 
may be sued for its recovery. In the case of 
Atkinson v. Tomlinson, 1 Ohio St 2i'6, the 
court decide that a liability to account for 
£L surplus, where property has been assigned 
or conveyed by a failing debtor, to pay a 
debt or indemnify a surety, does not neces- 
sarily raise a trust, within the scope and 
meaning of the statute. In illustration of the 
views of the supreme court on this point, 
they refer to the case of a mortgage given 
by such debtor, and remark in these words: 
*'Now, it may be said that a mortgagee is, 
In some respects, a trustee; but this arises 
merely as an incident to his relation as 
mortgagee, and is not the kind of trustee 
•designated in the statute." 

The views thus indicated relieve the court 
from the necessity of expressing an opinion 
on the point made by the counsel for defend* 
ants, that a decree can not be rendered for 
the plaintiff, for the reason that all the par- 
ties in interest are not before the court . For 
the same reason, it is xmnecessary to decide 
whether the proceedings in replevin, in ref- 
erence to the goods purchased by Beatty, 
are an estoppel to the plaintiffs to the asser- 
tion of the claim set up in this bill. The bill 
is dismissed. 
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Case 'No, 3,185. 

COOLIDGE V. GUTHRIE. 

ri Flip. 97; 8 Am. Law Res:. (N. S.) 22; 3 Am. 
Law Rev. 582.] ^ 

Circuit Court, S. T>. Ohio. Nov. 21, 1868. 

JTcRiSDiCTroN— Seizure of Piiopebtt an Act op 
Wau— How AND When— Bights of Claimant. 

1. During the late civil war, where an United 
States officer in command of troops, while in an 

' [Reported by Wjlljam Searcy Flippin, Esq., 
and here reprinted by permission. 3 Am. Law 
Rev. 582, contains only a partial report.] 
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insurgent state, Seized property belonging to a 
citizen of that state, and sold it to a third per- 
son, and the latter was Sued after the war by 
the owner at the time of the seizure: Held, that 
the court had no jurisdiction over the subject 
matter. 
LCited in Mitchell v. U. S., 21 Wall. (88 U. 

S.) 352; Dow v. Johnson, 100 U. S. 169; 

U- S. V. Smith, Case No. 16,335.] 

2. The validity of such seizure could not be 
tried in a municipal court in a common law pro- 
ceeding, as such seizm:e was an act of "war, and 
no action can be maintained in, such court 
against tlie captor of booty. 

3. Under the general issue in trover this de- 
fense was admissible. 

4. After the cotton seized had been in the 
firm possession of the captor twenty-four hours, 
it became booty by the laws of war, and the 
title to the same was wholly lost to the former 
and hostile owner. If the plaintiff had atiy 
right which can be xecognized, it is against the 
government, and must be asserted elsewhere, 

= [At law. This was an action of trover 
brought to recover the value of cotton men- 
tioned in the plaintiff's declaration. The de- 
fendant pleaded the general issue. The pai-- 
ties submitted the cause to the court, waiv- 
ing the intervention of a jury. 

[According to the statute regulating the 
practice in such cases, "the finding of the 
court upon the facts— which finding may be 
either general or special— shall have the same 
effect as the finding of a jury." "When the 
finding is special, the review" Qjy the su- 
preme com-t of the United States) "may ex- 
tend to the sufficiency of the facts to support 
the judgment" Act March 3, 1865, c. 86, § 
4 (13 Stat 501). As this case was important 
In the principles which it involved, it was 
deemed proper to find the facts specially. 

[The facts were accordingly found upon 
the evidence as follows: 

[1. On the 12th of July, 1862, General Sam- 
uel R. Curtis, commanding an army of the 
United States, took military possession of the 
town of Helena, in the state of Arkansas. 
That state was then in rebellion against the 
United States. \ 

[2: The cotton was all raised upon farms 
belonging to General Gideon J. Pillow, who 
was, at the lime of the seizm-e of the cotton, 
in the military service of the rebel govern- 
ment The farms were in the immediate 
vicinity of Helena. 

[3. General Cm'tis ordei-ed the cotton in 
conti-oversy to be seized and brought into 
Helena; and it was seized and brought there 
accordingly. The wagons conveying It were 
protected by ti*oops detailed for -that pur- 
pose. 

[4. He sold and delivered the cotton to the 
defendant and one William W. Babcock, 
jointly. There were two sales— one 200 
bales, and one of 36 bales. Both sales were 
made at Helena, on the 26th of July, 1862. 
The agreed price was 14^^ cents per pound. 
The average weight of the bales was 400 
pounds. 

' [From 8 Am. Law Reg. (N. S.) 22.] 
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[5, Subsequently the defendant Guthrie de- 
livered 82 bales of the cotton to Alfred 
Spink, at Memphis, pm'suant to the order 
of a CLuartermaster of the army. Spink paid 
Guthrie §45 pex' bale delivered. Fourteen 
bales more of the cotton were taken by a gun- 
boat, to be used, as was alleged, for caulking 
pui'poses. The residue, consisting of 140 
bales, was shipped by the defendant to the 
city of New York, and there sold. 

[6. General Cui-tis alleged at the time of 
the seizure and sale of the cotton that his 
object was to apply the proceeds to the sup 
port of the starving negro population in the 
neighborhood of his camp. A small part of 
the proceeds were so applied. He received 
full payment for the -cotton at the contract 
price. He never reported the seizure and 
sale to the authorities at Washington, nor 
to any other public oflBLcer, and died without 
having accounted for the proceeds to any 
one.' 

[7. When the defendants bought the cot- 
ton, it had been for several days at Helena, 
in the military possession of General Curtis, 
it was in a damaged condition. The navi- 
gation of the Mississippi was at that time 
attended with peril to life and property. 
Babcock was killed at a landing twenty 
miles below Memphis, by guerrillas, on the 
20th of October, 1862. The value of the cot- 
ton at the time and place of purchase was 
14^^ cents per pound,— what the defendant 
and Babcock paid for it. The whole quan- 
tity of the cotton purchased and received by 
the defendant and Babcock was 94,400 
pounds. The legal title and ownership of 
the cotton at the time of its seizm'e by Gen- 
eral Cvu'tis was in the plaintiff, Coolidge. 
He was a resident of Ai-kansas, but was in 
no wise engaged in the Kebellion. All the 
facts relating to the cotton were known to 
the defendant and Babcock when they pur- 
chased.] * 

George H. Pendleton and Thomas M. Key, 
for plaintiff. 
Sage & Hinkle, for defendant. 

SWAYNE, Circuit Justice. The plaintiff is 
entitled to recover, unless the gi'ounds of de- 
fense relied upon by the defendant shall be 
found sufficient to protect him. If liable, 
the measure of his liability is the value of 
the entire amount of the cotton which he re- 
ceived, at 141^ cents per pound, with inter- 
est from the 20th day of July, 1862, the time 
of the alleged convei-sion. If he was then 

*[The court doubtless found the facts as they 
were shown by the evidence or admitted by the 
counsel for the defendant, but the court says, 
"No act of conf!Tess had then been passed" reg- 
ulating such seizures, and we are advised from 
another source that General Curtis satisfied the 
government that all the moneys which he so 
received were expended in the public service. 
— Eds. Am. Law Reg.] 

* [From 8 Am. Law Reg. (N. S.) 22.] 
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guilty of an illegal and wrongful act touch- 
ing the cotton, his liability was fixed at that 
time, and the subsequent delivery to another 
of 82 bales upon the order of the quarter- 
master, and the taking of 14 bales by the 
gun-boat, can have no retroactive operation, 
or in anywise affect the amount for which 
he must respond. Where property is tortious- 
ly taken, every one who receives it and 
exercises acts of ownership over it is guilty 
of a conversion, and is liable for its full 
value, without reference to the liability of 
others thi-ough whose hands it may also have 
passed, either before or after the conversion 
by the defendant Williams v. Merle, 11 
Wend. 81, 

In the eyes of the law the order of the 
quartermaster, and the act of the gmi-boat, 
are immaterial facts in the case, and may be 
laid out of view. 

Two defenses are relied upon by the de- 
fendant, Guthrie: 1st— That this com-t has 
no jurisdiction of the case, 2d— That as soon 
as General Cinrtis acquired a firm possession 
of the property by having it conveyed infra 
praesidia, the title of the plaintiff became 
ipso facto extinguished, and a complete title 
vested in the United States; and that if the 
plaintiff has any rights left in respect to the 
cotton, they must be asserted against the 
United States, and that he has none which 
can be enforced against the defendant. 

Wheu the transaction occurred the Rebel- 
lion had risen to the proportions of a civil 
war, and was fully flagrant Arkansas was 
enemy's territory, and all the property there 
was enemy's property. Cotton was an arti- 
cle of foreign and domestic commerce. It 
was one of the main sinews of the power of 
the insurgents. They relied upon it for the 
purchase of arms and other munitions of 
war, and chiefly to supply them with finan- 
cial means for the prosecution of the strife. 
Important belligerent rights were conceded 
to them by the government of the nation. 
Their soldiers, when captured, were treated 
as prisoners of war- they were exchanged, 
and not held for treason. Their vessels, 
when captured, were dealt with by our prize 
courts. Their ports were blockaded, and the 
blockade proclaimed to neutral powers, and 
property found on board such vessels, be- 
longing to persons residing in the rebel 
states, was uniformly held to be confiscable 
as enemy's property. All these things were 
done as if the war had been a public one 
with a foreign power. The Prize Cases, 2 
Black [67 U. S.] 6S7; JXrs. Alexander's Cot- 
ton, 2 Wall. [69 U. S.] 417; Mam-an v. In- 
surance Co., 6 Wall. [73 U- S.] 1, 

No act of congi-ess had then been passed 
which affects the case. No regulations issued 
by any department of the government prioi* 
to that time, relating to the subject, have 
been brought to om* attention. The acts of 
August 6, 1861 [12 Stat 319], and of Jifly 17. 
1862 [12 Stat 589], have no application. Gen- 
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eral Gurtis and his army are to be regard- 
ed, for the purposes of this case, as if pros- 
ecuting hostilities in a foreign country with 
which the United State were at war, and 
the case is to be decided upon the principles 
of law applicable in that condition of things. 
1st— In respect to the defense first mentioned, 
the Inquiry ai'ises whether it should not have 
been presented by a special plea, and wheth- 
er it can be considered under the general is- 
sue. 

The question is the same whether a seizure 
jure belli be made upon land or water. The 
case of Le Caux v. Eden, 2 Doug. 594, was 
of the latter class. The vessel had been re- 
stored and the captors condemned in costs 
and damages by a decree of the prize comt. 
It was held, upon the fullest consideration, 
that the defense was admissible under the 
general issue. The gi-ounds of the judgment 
were, that the capture of the vessel and the 
imprisonment of the ci'ew were not tres- 
passes by the common law; that, if wrong 
had been committed, they were ti'iable only 
by the law of nations, and that no municipal 
court had authority to adjudge upon the sub- 
ject Such was the unanimous judgment of 
the court. K there were no trespasses by the 
common law there, a multo fortiori, there 
was by the common law here no conversion. 

In Lindo v. Rodney, 2 Doug. 613 [note], 
the point of pleading was not raised, but the 
same doctrine of the want of jurisdiction in 
the com*ts of common law was affirmed by 
Lord Mansfield in a learned and elaborate 
judgment. In Elphinstone v. Bedreechund, 
the seizure was by military force on land. 
A judgment had been rendered by the su- 
preme court of Bombay, from which an ap- 
peal was taken. Lord Tenterden, delivering 
the opinion of the privy coimcil, said: "We 
think the character of the transaction was 
that of a hostile seizure made, if not flag- 
rante, yet nondum cessante bello, regard be- 
ing had both to the time, the place, and the 
person, and consequently that the municipal 
court had no jurisdiction to adjudge upon 
the subject; but that if anything was done 
amiss, recourse could only be had to the gov- 
ernment for redress. We shall, therefore, 
recommend it to his majesty to reverse the 
judgment." 1 Knapp, 31G. 

It should also be observed that according 
to English law, which in this respect is in 
accordance with the principles of general 
law and public jurisprudence, no action can 
be maintained in a court of municipal law 
against the captor of booty or prize. If an 
English naval commander seize property as 
belonging to the enemy, which turns out 
cleai'ly to be British property, he forfeits his 
prize in the coiirt of admiralty, and that 
court awards the return of it to the party 
from whom it was taken; but the case of 
Le Caux v. Eden decided the question that 
no British subject can maintain an action 
against the captor. * * * In like man- 
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ner, property taken under color of military 
authority falls imder thesamerule. If property 
be taken by an officer under the supposition 
that it is the property of an enemy, whether 
of a state or of an individual, which ought 
to be confiscated, no municipal court can 
judge of the propriety or impropriety of the 
seizm-e. It can be judged only by the au- 
thority delegated by the crown. 3 PMl. Int. 
Law, p. 192, § 130. 

See, also, Alexander v. Duke of Welling- 
ton, 2 Kuss, & M. 54; The Army of the Dec- 
can, 2 Knapp, 106; Nicol v. GoodaU, 10 Ves. 
156; HiU V. Keardon, 2 Sim. & S. 431; Duck- 
worth V. Tucker, 2 Taunt, 7; 1 Chit. Gen. 
Pr. 2, 18, notes; Porte v. XJ. S., Dev. Ct 
01. 171. These authorities are decisive upon 
the subject. If the action would not lie 
against General Curtis, obviously it will not 
agtunst his vendee. The principal fact, and 
the incident which followed, are governed 
by the same rule. The case of The Ad- 
miralty, 13 Coke, 53; Anon., Cro. Eliz. 6S5; 
King V. Broom, Cai-th. 39S; Turner v. Neele, 
1 Lev. 243; Eidly v. Egglesfield, 2 Lev. 25. 
It was competent for congress to give the 
jurisdiction, but it has not seen proper to 
do so. Const. XJ. S. art. 1, § 8. We hold 
this objection to the plaintiff's right to re- 
cover well taken. This conclusion does not 
conflict with the ruling of the supreme court 
in Mitchell v. Harmony, 13 How. [54 U. S.] 
115. There the property in question be- 
longed to a citizen, and not to an enemy. 

2d— It remains to consider the second propo- 
sition relied upon by the defendant Chancel- 
lor Kent says: "In a land war, movable 
property, after it has been in the complete 
possession of the enemy twenty-four hours 
(and which goes by the name of booty, and 
not prize), becomes absolutely his without 
any right of postliminy in favor of the origi- 
nal owner; and much more ought this spe- 
cies of property to be protected from the rule 
of postliminy when it has not only passed 
into the complete possession of the enemy, 
but been bona fide transferred to a neutral." 
1 Kent, Comm. (Last Ed.) 120. "The title to 
property lawfully taken in war may, upon 
general principles, be considered as immedi- 
ately divested fi-om the original owner, and 
transferred to the captor." * * "As to per- 
sonal propei'ty, or movables, the Htle is in 
general considered as lost to the former pro- 
prietors as soon as the enemy has acquired 
a firm possession, which, as a general rule, 
is considered as taking place after the lapse 
of twenty-four hours, or after the booty has 
been carried to a place of safety infi-a prae- 
sidia of the captor." Law. Wheat 629. "If 
the hostile power has an interest in the prop- 
erty, which is available to him for pm-poses 
of war, that fact makes it prima facie a 
subject for capture. The enemy has such an 
interest in all convertible and mercantile 
property within his control, or belonging to 
persons who are living under his conti'ol. 
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whether it be on land or at sea, for it is a 
subject of taxation, contribution, and con- 
fiscation." Dana, Wheat. § 256, N. 171. 

Vattel says: "We have a right to deprive 
our enemy of his possessions of every kind 
which may augment his power and enable 
him to malie war." "Whenever we have an 
opportunity we seize on the enemy's property 
and convert it to our own use; and thus, 
besides diminishing the enemy's power, we 
augment our own, and obtain at least a par- 
tial indemnification or equivalent, either for 
what constitutes the subject of the war, or 
for the expenses and losses incurred in its 
prosecution. In a word, we do ourselves Jus- 
tice." « * * "As the towns and lands 
taken from the enemy are called conquests, 
all movable property taken from him comes 
under the denomination of booty. This booty 
naturally belongs to the sovereign prosecut- 
ing the war, no less than the conquests, for 
he alone has such claims against the hostile 
nation as warrant him to seize on such prop- 
erty and convert it to his own use. His 
soldiers, and even his auxiliaries, are only 
instruments which he employs in asserting 
his right. He maintains and pays them. 
Whatever they do is in his name and for 
him." Vat. Law Nat pp. 364, 365, bk. 3, 
C. 9. 

It is usual to allow those making the cap- 
ture to appropriate more or less of the prop- 
erty to their own use; but the paramount 
right and title are, nevex-theless, in the sov- 
ereign, who may assert them whenever it 
is deemed proper. Congress, in passing the 
act of March 3, 1863 [12 Stat. 820], in rela- 
tion to "captured and abandoned property," 
proceeded upon this ground. The doctrines 
thus laid down are in accordance with those 
of aU approved publicists. (See the authori- 
ties cited by the authors from whom we 
have quoted.) There can be no doubt that 
the facts as found bring this case within" 
the autliorities. The commanding general 
caused the -cotton to be seized and brought 
within his lines. He had a firm possession 
of it thei-e for more than the requisite time. 
There is no question as to the right of post- 
liminy. The possession by both the general 
and the purchaser was unchallenged by the 
enemy. The purchaser conveyed the prop- 
erty to New York, and there sold it. Under 
the law arising upon these facts there can 
be but one result. We hold the second ob- 
jection fatal, also, to the right of the plaintiff 
to recover in this action. If he has any 
right which can. be recognized, it is against 
the government, and must be asserted else- 
where. 

Judgment must be for the defendant, with 
costs. 



COOLIDGE (HUBBARD v.). 
G,816. 



See Case No. 



[6 Fed. Cas. page 464] 
Case nSTo. 3,186. 

COOLIDGB V. McCONlS. 

[1 Ban. & A. 78; 2 Sawy. 571; 5 O. G. 458; 1 
Ani. Law T. Rep. (N, S.) 214.] * 

Circuit Court, D, Nevada. March Term, 1874. 

Patests—" Amalgamating Pan "— Construction 
— Ikpriugement. 

1. The claim, in a patent for an amalgamat- 
ing pan, was, "constructing and placing the 
shoes and dies upon upper and nether disks ob- 
liquely, at about the angle as described, together 
with the beveled bars B, B, B, etc., substan- 
tially as described and for the purposes set 
forth. Ihe inventor in his specification states, 

the nature of my invention consists in the ar- 
ranging of shoes and dies having gi-ooves or 
channels cut obliquely from the circumference 
to the centre or axis. My invention also relates 
to beveled bars, placed between each die and 
partially filling the grooves, for the purpose of 
keeping the ore near the same as thev pass 
each other." « * * "i ^^ not daim broadly 
the use of shoes and dies for the purpose of re- 
ducing amalgamating ores, for these are well 
known and used." Beld, that the claim was for 
tlie shoes and dies as described, in combination 
With the beveled bars. 

2. The patent is not infringed by making and 
vending the shoes and dies witliout the beveled 
bars. 

[Cited in Fisher v. Craig, Case No. 4,817.] 

In equity. The plaintiff [O. O. Coolidge] 
is assignee of a patent issued to one Belknap, 
for a combination of certain shoes and dies, 
and beveled bars, used in amalgamating 
pans for the amalgamation of silver ores. 
The defendant [John MeCone], a foundry- 
man, is charged with making and selling the 
invention in violation of plaintiff's rights. 
It appeared in the testimony that some time 
in 1866, before the assignment under which 
plaintiff claims, the patentee, Belknap, 
brought the patterns of his shoes and dies 
to defendant's foundry, and procured him 
to east shoes and dies from those patterns, 
which the patentee himself put into the pans 
of certain mills in the neighborhood, with- 
out charge, for the pm-pose of introducing 
them. But the defendant made no "beveled 
bars" to go with the shoes and dies. These 
could be made of wood as well as of iron, 
and Belknap himself made the beveled bars 
for those mills, wherein he had introduced 
his invention, the defendant casting from 
the patterns fm*nished only the shoes and 
dies. Afterward, between 1867 and the com- 
mencement of this suit, and after the as- 
signment of Belknap's patent to plaintiff, the 
defendant cast and fmrnished to various mill- 
owners shoes and dies of the same kind. 
Mill-owners would bring to defendant their 
own patterns in such form as they desired 
the castings to be made, and the defendant 
would cast the shoes and dies from the pat- 
terns so furnished, and the parties for whom 
they wa'e cast would take them away, put 

^ [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission. 5 O. G. 458, contains only a partial 
report.] 
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them into tlie pans in tlieir mills themselves, 
and there tise them. They sometimes ob- 
tained dies without the shoes, and used them 
with other kinds of shoes, and sometimes ob- 
tained shoes without the dies, and used them 
with other liinds of dies. The shoes and dies 
were not necessarily used together, as the 
Bellinap shoe could be, and sometimes was 
used with other kinds of dies, and the Bel- 
knap die with other shoes. Defendant never 
iuoLUired what use was to be made of the 
shoes and dies cast by him, but he simply 
cast and fm-nished them fi-om patterns 
brought by his customers. There was no tes- 
timony tending to show that he ever cast or 
furnished any of the -'beveled bars," either 
with or without the shoes and dies. On the 
contrary, the testimony showed affirmatively 
that he never did cast or fm*nish any bev- 
eled bars. There was, also, no testimony 
tending to show that the parties using the 
shoes and dies cast and furnished by de- 
fendant ever procured from other som-ees, 
or used in connection with the shoes and 
dies furnished by him, any of the "beveled 
bars" mentioned in the plaintiff's patent, or 
any mechanical substitute therefor, except in 
those instances where the patentee himself 
furnished them as aforesaid, in his efforts to 
inti-oduce his invention. The casting and 
furnishing of shoes and dies, as before stat- 
ed, to parties other than Belknap, are thQ 
acts complained of as constituting an in- 
fringement of plaintifC's rights. 

At the close of plaintiff's testimony, coun- 
sel for the defendant moved the court to ad- 
vise the jury to find a verdict for the de- 
fendant on the ground that there was no 
testimony to show that the defendant had 
manufactm-ed or sold the plaintiff's inven- 
tion; the invention claimed and patented be- 
ing, as defendant insisted, a combination of 
shoes, dies and the "beveled bars;"' and as 
the beveled bars had not been made or sold, 
or even used in connection with the shoes 
and dies furnished by defendant, the whole 
combination had not been made or sold; and 
that there was no infringement by making 
and using a part only of the combination. 

Williams & Bixler, for plaintiff. 

Lewis & Deal and Beatty, for defendant. 

Before SAWYER, Cncuit Judge, and HILD- 
YEIl, District Judge. 

SAWYER, Ch-euit Judge. We have ex- 
amined the specifications annexed to the pat- 
ent very carefully, and it is very plain to 
our minds that the patent is for a combina- 
tion of several elements or parts. The peti- 
tioner commences by describing the draw- 
ings, and then states as follows: 

"The nature of my invention consists in 
the arranging of shoes and dies, having 
grooves or channels cut obliquely from the 
cireiunference to the centre, terminating in 
a line of a radius to the centre or axis. My 
invention, also, relates to beveled bai-s placed 
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between each die, and partially filling the 
grooves, for the purpose of keeping the ore 
near the same as they pass each other." 

Then he describes how the dies are fixed to 
the disks, and tells us how other dies have 
been used in a different arrangement; points 
out how the beveled bai-s are arranged in 
connection with the other parts; describes 
their operation, and, concludes with the 
claim, which is in the following words: 

"I do not claim broadly the use of shoes 
and dies for the purpose of reducing amalga- 
mating ores, for these are well kno\\Ti and 
used. What I do claim, however, and desire 
to secure by lettters patent, is, consti'ucting 
and placing the shoes and dies upon upper 
and nether, disks obliquely at about the angle 
as described, together with the beveled bai-s 
B, B, B, etc., substantially as described, and 
for the purposes set forth." 

The claim is for a combination. There is 
no claim that the dies are new; that the di- 
rection of the grooves is new, or that tJie 
bars -are new; but what he does claim, is 
the arrangement of these together, "placing 
the shoes on upper and nether disks about 
the angle described, together with the bev- 
eled bars B, B, B, substantially as described, 
and for the pm-poses set forth." These shoes 
and dies, arranged as described, "together 
with," that is to say, united with, in conjunc- 
tion with, in combination with, the beveled 
bars, substantially as described. Now, it 
may be that this claim is not made in «euch 
a way as to be so advantageous to the pat- 
entee as he was entitled to make it It may 
be, that he has arranged his dies in con- 
nection with the disks in such a way as to 
be an improvement by itself, and which may 
entitle him to a patent for that ai-rangement, 
unconnected with the beveled bars; and 
that he might have put in a claim and ob- 
tained a patent for such arrangement, inde- 
pendent of the beveled bars. It may be, 
that, having obtained a patent for such ar- 
rangement, he could also have obtained a 
Ijatent for a fm'ther combination of that ar- 
rangement in connection with tlie beveled 
bars. If that was the object intended to be 
covered by this patent, the claimant has fail- 
ed to express it. It is for the arrangement 
of the dies and shoes together with, that is 
to say, in combination with the bars, that it 
patented. The claim to the whole is made 
as one indivisible claim, as an entirety, and 
the entire combination must be made and 
sold or used in order to constitute an in- 
fringement. If the patentee failed to get all 
he desires, or failed to get his patent in such 
a form that any part could not be used with- 
out an infringement, he has only done what, 
perhaps, a majority of the patentees before 
him, in the first instance, have done. It 
may be necessary to sm-render the patent 
and procm-e a reissue, in order to secm-e the 
full benefit of his invention. However this 
may be, he has made his claim in his own 
way, and the patent on that claim is for this 
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one single indivisible combination of all the 
elements as an entirety, in manner substan- 
tially as described, and for the piu'pose indi- 
cated, that is to say, to cut the pulp, like 
sh'eai's, and throw it up to the cutters by 
means of the bars. 

The chai'ge in this complaint is, that the 
defendant has made and sold this invention 
as one single invention. The testimony 
shows that the defendant has manufactm-ed, 
and furnished to mill-owners, dies, and man- 
ufactm'ed and furnished shoes. One witness 
testifies that the defendant put the dies and 
shoes together, in some instances, in the 
shops, for the purpose of trying them to see 
if they would fit; but there is no testimony 
which shows that he has ever manufactured 
any of these "beveled bars." On the con- 
trary, Tyi-rell and Horn, his employees, and 
Belknap, say distinctly, that defendant nev- 
er manufaetm-ed any of the bars, so far as 
they ai'e aware; but he has manufactured 
shoes and dies upon the request of pai'ties 
desiring to have them manufactui-ed. There 
is no testimony showing that defendant ever 
manufactured or sold the beveled bars. 

The testimony shows, too, that these dies 
may be, and sometimes are, used in connec- 
tion with other shoes, and the shoes in con- 
nection with the other dies. They are not 
necessarily used together in the combination. 

It is claimed that the defendant has made 
the shoes and dies without authority from 
the patentee, knowing they were to be used 
in violation of the patent, and that this ren- 
ders him liable even if he did not make the 
entn-e machine. Now, if several different 
parties conspire together, one to make one 
part of a patented machine, another another, 
and so on, in order to avoid responsibility, 
it may well be, that each party so conspir- 
ing and engaged in making a complete me- 
chine, would, nevertheless, be liable, al- 
though he, himself, should actually make but 
one part of the perfected machine. How- 
ever that may be, it is not this case. There 
is no testimony tending to establish such a 
case. Defendant casts certain pai'ts for cus- 
tomers from patterns furnished by them, 
without inquiry as to their use. The pieces 
or elements of this combination are not new, 
and ai-e capable of use out of this combina- 
tion. Defendant had a right to cast and 
sell them to be used separately; and there 
is no testimony showing either that the bev- 
eled bars, or any mechanical substitute for 
them, were used in connection with any of 
the dies and shoes which defendant made 
without authority from Belknap; or that de- 
fendant understood that they were to be so 
used. Belknap, I believe, does say that bars 
were made by himself to use in combination 
with those dies and shoes which he ordered 



made by defendant for the purpose of intro- 
ducing his invention; but, beyond that, there 
is no testimony tending to show that any of 
the parties made and used the beveled bars 
in connection with any of the dies and shoes 
which defendant made without authority 
from the plaintiff. 

We have looked over the testimony care- 
fully. My associate. Judge HILLYER, took 
very fidl notes, and I find that they agree 
with my recollection of the testimony. 
There is nothing, then, to show that this 
combinntion "was made or sold by the de- 
fendant, or that he has made portions of it 
and sold them to other parties, with the 
knowledge that they were to be used in con- 
nection with the "beveled bars" for the pur- 
pose of making up a single complete ma- 
chine. 

We think, therefore, we are bound to ad- 
vise the jury as asked. 

(At the close of the opinion the coimsel for 
plaintiff offered to prove further, that the 
"beveled bars" w^e, in fact, of no advan- 
tage or use in the combination, and might 
be dispensed with in practice without in any 
degree impairing the efficiency of the ma- 
chine; that the whole advantage of the ma- 
chine really consisted in the ai-rangement of 
the shoes and dies obliquely in connection 
.with the disks, as in the other particulars de- 
scribed in the specifications, so as to cut out- 
ward in the manner of shears. But the 
court held that the whole combination, as 
an entirety, is the thing claimed as the in- 
vention, and patented; and that no part, 
however useless, can be dispensed with for 
the pm-pose of working out an infringement; 
citing Rich v. Close [Case No. 11,757]; Vance 
Y. Campbell, 1 Black [C6 U. S.] 427; Eames 
V. Godfrey, 1 Wall. [6S U. S.] 78; Carter v. 
Baker [Case No 2,472]. See, also, Hailes v. 
Van Wormer, 20 WaU. [61 U. S.] 353; Gould 
V. Rees, 15 Wall. [82 U. S.] 194.) 

THE COURT thereupon advised the jury 
to retm'n a verdict for the defendant, whicli 
was accordingly done. 
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Case Ho. 3,188. r' 

COOMBB V. MEADE. 

[2 Orancli, C. C. 547.] ^ 

Circuit Court, District of Columbia. May 3, 
1825. 

Eqditt Jurisdictiox. 

If tlie plaintiff has a legal claim, he must 
pursue his remedy at law as far as he can be- 
fore resorting to equity. 

[In equity. Bill by Griffith Coombe 
against Thomas Meade and others to en- 
force a judgment] 

CRANCH, Chief Judge. The bill states 
that a judgment at law had been recovered 
by the Bank of the Metropolis against the 
complainant, G. Coombe, as indorser of Si- 
mon Meade's note, made payable to and in- 
dorsed by Thomas Meade, and that the com- 
plainant paid to the Bank of Washington 
§280 with interest upon another note of Si- 
mon's indorsed by Thomas and the com- 
plainant, which notes had been discounted 
for the accommodation of Simon or Thom- 
as. That Simon purchased of Thomas Law 
a city lot in WashLagton, upon which there 
is still a small part of the purchase-money 
due to Mr. Law. That' Simon took posses- 
sion of the lot under his purchase, and as- 
signed his right in it to Thomas Meade. 
That the legal title yet remains in Thomas 
Law. That Simon died leaving a widow 
and children, who are made defendants. 
That the complainant has received no part 
of the notes, although he has requested the 
administratrix and the said Thomas Meade 
to pay them; the administratrix alleging 
that she has not assets, and Thomas Meade 
alleging and giving out "that he has made 
over the lot as a gift to one of Simon's chil- 
dren, which if true is fraudulent and void;" 
and that the said Thomas Meade alleges 
and pretends that he has no means of pay- 
ing the said notes, "so that by these fraudu- 
lent contrivances your orator may be de- 
prived of said debts and defeated from the 
recovery thereof, unless by the aid of this 
honorable court." In tender consideration 
whereof, &e., "and that the said lot may be 
decreed to be sold to satisfy the judgment 
and note aforesaid, with costs, damages, 
and interest; and that T. Law may render 
an account of what is due on the lot, and 
may convey the legal title to the purchaser, 
upon receiving the balance of the purchase- 
money, the complainant prays subpoena, 
&c., and for general relief." To this bill the 
resident defendants, Thomas Meade and 
Jane Gorman, one of the childi-en of Simon 
Meade, demurred for want of equity as 
against them, and contend, by Mr. Woi-th- 
ington, their solicitor, that the complainant 
has a legal remedy which he must show he 
has pursued as far as he could, before he 
can ask the aid of a, court of equity. 

^ [Reported by Hon. 'William Cranch, Chief 
Judge.] 
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In the case of Brinkershoff v. Brown, 4 
Johns. Ch. 671, Chancellor Kent says: "But 
I am sorry to say that the plaintiffs have 
not shown enough when they only show 
themselves to be judgment creditors. If 
they want relief touching the personal as- 
sets of their debtor, they must show that 
they have taken out execution at law, and 
pursued it to every available extent against 
the property, before they can resort to this 
court for relief. I apprehend this to be the 
settled rule in chancei-y; and that this court 
does not as of course assume jurisdiction in 
taking executions upon judgments at law 
into its own hands. Such power would be 
oppressive to the debtor and to the court. 
The presumption is that the court which 
renders judgment is competent to enforce 
it; and it is only in special cases, in which 
property cannot be found to satisfy it, that 
this court interferes to discover and reach 
the property. But the legal remedy by exe- 
cution must first be ti*ied. This court is not 
to know by anticipation, that it will be in- 
effectual. Upon such an allegation, it might 
assume the collection of all simple-contract 
debts in the first instance, without even re- 
quiring the creditor to prosecute his demand 
to judgment at law. It is sufficient, howev- 
er, to observe, that I find the rule to have 
been long and uniformly established, that, 
to procure relief in equity by bill brought to 
assist the execution of a judgment at law> 
the creditor must show that he has proceed- 
ed at law to the extent necessai'y to give 
him a complete title." "If he seeks aid as 
to real estate, he must show a judgment cre- 
ating a lien on such estate. If he seeks aid 
as to personal estate, he must show an ex- 
ecution giving him a legal preference, or 
lien upon the chattels." And the chancellor 
cites the following cases: Wiggins v. Arm- 
strong, 2 Johns. Ch. 144; Hendricks v. Rob- 
inson, Id. 290; Angell v. Draper, 1 Vern. 
399; Batch v. Wastall, 1 P. Wms. 445; Shir- 
ley V. Watts, 3 Atk. 200; King v. Marissal, 
Id. 192; Burden v. Kennedy, Id. 739; Scott 
V. Scholey, 8 East, 467; Mountford v. Tay- 
lor, 6 Ves. 788. And he says: "Some of 
these latter cases are peculisirly forcible, 
since they require a previous execution at 
law, even in cases in which the creditor is 
pursuing a mere right in equity, not tangi- 
ble at law, or vendible under a fi. fa." 
' In the present case of Griffith Coombe v. 
Thomas Meade, the bill does not state that 
the complainant has even commenced a suit 
at law against either of the Meades, nor that 
their estates are insolvent; nor that there is 
no other property which can be reached by 
an execution at law. Nor does it state that 
the complainant has satisfied the judgment 
obtained against him by the Bank of the 
Metropolis. The bill charges no fraud in Si- 
mon Sleade's assignment to Thomas Meade; 
nor does it seek to charge the lot as the real 
estate of Simon. Admitting that the con- 
veyance from Thomas Meade to one of Si- 
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mon's children was fraudulent and void, yet 
the bill lays no ground for the complain- 
ant's proceeding in equity against Thomas, 
or his property; and admitting all the aver- 
ments in the bill to be true, he may still 
have a complete remedy at law. It seems 
to us, therefore, that there is no such equi- 
ty stated in the bill, as will give this court, 
as a coui-t of equity, jurisdiction of the 
cause. 

THE COURT (nem. con.) rendered judg- 
ment for the defendants on the demurrer. 

See, also, Williams v. Brown, 4 Johns. Ch. 
682, and JIcDermott v. Strong, Id. 687. 



COOMBS (HUTCHINSON v.). See Case No. 
6,935. 



Case l^o. 3,189. 

COOMBS V. NOLAN et al. 
[7 Ben.. 301-]^ 

District Court, S. D. New York. May Term, 

1874. 

Demoru AGE— Bill of Labing— Due Diligence — 
Epidemic among Horses. 

1. A load of gi'anite blocks was brought to 
New York in a schooner, under a bill of lading, 
which contained no special clause as to the 
delivery. They could not be discharged with- 
out the aid of horses, and, owing to the prev- 
alence of an epidemic among horses, the con- 
signees of the goods were not able to obtain 
horses for the discharge for several days. The 
owners of the vessel filed a libel against the 
consignees to recover demurrage for the deten- 
tion of the vessel during the delay. Held, that 
under the bill of lading, the consignees were 
bound to discharge the cargo in the usual way, 
with reasonable diligence. 

[Cited in Bowen v. Decker, 18 Fed. 752; 
Houcre V. Woodruff, 19 Fed. 137; Addicks 
v. Three Hundred and Fifty-Four Tons 
Crude Kainit, 23 Fed. 730; The 3. E. 
Owen, 54 Fed. 187.] 

2. Under the circumstances, the consignees 
had used reasonable diligence in the discharge, 
and were not liable for demurrage. 

[Cited in Henley v. Brooklyn lee Co., Case 
No. 6,303; One Hundred and Seventv-Five 
Tons of Coal, Id. 10,522; Addicks v. Three 
Hundred and Fifty-Four Tons Crude Kainit, 
23 Fed. 729.] 

[This is a libel in admiralty brought hj 
Pilsbury Coombs, master of the schooner 
Yankee Blade, to recover damages for the de- 
tention of the vessel by Michael Nolan and 
Michael McGrath, consignees.] 

Seudder & Carter, for libellant. 
Matthew Daly and F. B. Coudert, for re- 
spondents. 

BLATCHFOKD, District Judge. In Octo- 
ber, 1872, the schooner Yankee Blade, of 
which the libellant was master, brought a 
load of granite blocks to New York, under a 
bill of lading therefor which contained no 

^ [Reported by Robert D. Benedict, Esq., and 
B. Lincoln Benedict, Esq., and here reprinted 
by permission.] 



provision in respect to theii- discharge, ex- 
cept that they were to be delivered to the 
respondents, and to be discharged with the 
assistance of the "crew of the vessel. The 
libel claims $300 damages for the detention 
of the vessel by the respondents, on the alle- 
gation that they took' fourteen days to dis- 
charge her, wha^eas they ought to have dis- 
charged her in two days, and that the delay 
was caused by the negligence of the re- 
spondents after the arrival of the vessel, 
and after they received notice of her readi- 
ness to discharge. She arrived on the 10th 
of October, and reported to the respondents. 
She did not obtain a berth at the proper 
whai-f for unloading, so that her unlading 
could have been commenced, until the 25tli. 
She actually began discharging on the 31st, 
and finished discharging on November 2d. 
Due diligence was used aftei* she began dis- 
charging, and, on the evidence, the only delay 
for which the respondents could, in any 
event, be held liable, would be for the six 
days from October 25th to October 31st. As 
to this delay, the defence set up in the answer 
is, that it was not possible to procm-e the 
necessary horses for the discharge of tho 
cargo until the 31st of October; that horses 
were indispensable" for the purpose; and 
that, owing to an epidemic or contagious 
disease which then prevailed among horses, 
it was not possible to procure them at any 
price. The evidence shows the prevalence 
of such an epidemic among horses; that 
the respondents, after the vessel obtained her 
beith for unloading, used all reasonable dili- 
gence to obtain horses; that horses were in- 
dispensable, not only to hoist the stone on 
to the dock, but to cart it away, because the 
owner of the wharf would not allow stone 
to lie on the wharf; that the respondents 
finally obtained and used three horses for the 
work, one to hoist the stone from the vessel, 
and two to cart it away; and that they paid 
for the use of the three §20 per day, when 
the ordinaiy price would have been, for the 
three, $8.25 per day. 

On these facts, the question of law aiises, 
as to whether the respondents are liable for 
the delay caused by their inability, because 
of the epidemic, to procure the necessaiy 
horses. There can be no doubt, I think, that 
the only obligation resting on the respond- 
ents, under the contract in question, was to 
take the stone in the usual and customary 
way, with reasonable diligence. Thei-e was 
no contract binding the respondents to dis- 
charge the cargo in a specified number of 
days. According to all the authorities, a de- 
lay caused by the act of God, or other vis ma- 
jor, while it will not relieve a freighter from 
paying demurrage, where he enters into a 
positive undertaking to discharge a cargo in a 
given number of days, will not be visited 
upon him where his liability results from 
implication of law, and extends only to the 
exercise of proper diligence in the customary 
manner. In such cases, the delay is re- 
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garded as a misfortune, caused by vis ma- 
jor, and eacli party must bear the loss he 
has suffered, if no fault can be imputed to 
him; and the discharge of the cai'go was ren- 
dered impossible by a cause over which he 
had no control. Ford v. Cotesworth, L. R. 
4 Q. B. 127, 5 Q. B. 545; Cross v. Beax'd, 26 
K. Y. S5. In the present case, in view of all 
the circumstances, I think that the respond- 
ents discharged the cai'go in a reasonable 
time; that they were guilty of no fault or 
laches; and that any delay which occurred 
was attributable to causes over which they 
had no conti'ol. 
The libel must be dismissed, with costs. 



COONS (UNITED STATES v.). See Case No. 
14,860. 



Case nSTo. 3,190. 

la re COOPER. 

[16 N. B. R. 178.] ^ 

District Court, E. D. Michigan. July 9, 1877. 

BANKauPTOX — Restb.\ining Pkooeeding IK State 
CO011T. 

Where an assignee sold property encumbered 
by a chattel mortgage, without an order of 
court, and the mortgagee brought trover against 
the purchaser in a state court, in a county 
where the parties and their witnesses resided, 
Held, that if even if the district court had juris- 
diction to restrain the prosecution of the suit, 
it ought not to do so under the circumstances of 
the case. 
' [Cited in Re Litchfield, 13 Fed. 867.] 

On petition of assignee for an injunction re- 
straining the prosecuting of a suit in the 
state coiu't. 

The petition set forth that, on the 20th day 
of April, 1875, the bankrupt [Abram Cooper] 
executed to Grove & Whitney a chattel mort- 
gage upon his undivided one-half interest in 
certain machinery and fixtures, these being 
his principal assets; that the actual indebt- 
edness to Grove & Whitney did not exceed 
one-half the nominal amount secui-ed by the 
mortgage; that on the 3d day of July, 1876, 
petitioner made a conditional private sale of 
said half-interest to Alfred Wise, receiving 
therefor certain notes to the amount of two 
thousand three hundi'ed and eightj'-eight dol- 
lars and twenty-five cents, the purchaser be- 
ing at that time the owner of the other half 
of the property; that the sale was made 
without an order of the court, but with the 
approval of the petitioning creditors, and 
with the agreement that Wise should be in- 
sured against any loss by reason of the chat- 
tel mortgage, he to have the property free 
from encumbrance; that the amount realized 
upon the notes exceeded eonsidei-ably the 
claim of the mortgagees; that the petitioner 
believed the mortgage to have been procured 
by fraud and deceit, and that nothiug was 
due to the mortgagees, and that he desh-ed 

^ [Reprinted by permission.] 



to contest the same, that on the 10th of Oc- 
tober, the mortgagees commenced an action 
of trover in the state court, against the pm-- 
chaser, Wise, to recover damages for the con- 
version of their half-interest in the property; 
that, by the trial of the cause in the state 
com-t, the assignee will be occasioned much 
ti-ouble and expense, and the question of the 
validity of the mortgage be undetermined; 
that the sale to Wise was a most fortimate 
transaction for the creditors, as they will re- 
ceive a much larger dividend than coidd have 
been secm-ed in any other way, and prayed 
that the sale to Wise might be ratified and 
confirmed, and be declared to be free and 
dear of any lien or encmnbrtince by reason of 
any daim of the mortgagees; that petitioner 
be directed to pay into com-t the sum of one 
thousand five hundred dollars, a portion of 
the proceeds, and that the sum be declared to 
be subject to the amount actually due them, 
and that the mortgagees might be restrained 
fi-om further prosecuting the suit in the state 
coiu"t. The answer admitted that the in- 
debtednes did not exceed twelve hundred dol- 
lars, and that the mortgage was made for a 
larger amount to secure other creditors, who 
were to be paid by the mortgagees, but fur- 
ther averred that the trover Suit was insti- 
tuted for the sole purpose of recovei-ing the 
actual mortgage interest in the property, and 
that the assignee undertook the defence of 
the suit, procm'ed a continuance for one term, 
announced himself ready for trial, and then 
procm-ed an injunction. The further alle- 
gations of the answer were immaterial. It 
appeared that the mortgagees had proved 
their debt as a secured daim. 

Don. M. Dickinson, for assignee. 
M. V. Montgomery, for mortgagees. 

BROWN. District Judge. The assignee hav- 
ing sold the property without an ordejr of 
court directing a sale free of encumbrances, 
conveyed simply the interest of the bank- 
rupt, subject to the lien of the mortgage. 
Kelly V. Strange [Case No. 7,676] ; In re Me- 
bane [Id. 9,380]; In re McClellan [Id. 8,694]; 
Second Nat Bank v. State Nat. Bank [10 
Bush (73 Ky.) 367]; Ray v. Brigham [2a 
Wall. (90 U. S.) 128]; Wicks v. Perkins [Case 
No. 17,615]. If the assignee had deshred to- 
test the validity of the mortgage, he should 
have petitioned the court, upon notice 'to the 
mortgagee, for an order to sell the propertj' 
fx-ee from encumbrance. Ray v. Brigham 
[supra]; Meeks v. Whatiey [48 Miss. 337]. 
So long as the property remained in the 
hands of the assignee, the regular practice 
for the mortgagees was undoubtedly to prove 
their debt, and ask leave to sell the property 
themselves, or require the assignee to sell 
it, and pay the amount justiy due them from 
the proceeds. 

But, the assignee having sold the property 
subject to the mortgage, and having thereby 
released the possession he held on behalf of 
the court, I see no impropriety in the mort- 
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gagees bringing suit in. the state court to en- 
force their security. Indeed, I can hardly 
see what other remedy they would have had 
except upon the theory that the property 
was sold free of encumhrance; but, as no nO' 
tice was given them of the sale, it would be 
obviously inequitable to hold that the proper- 
ty had been discharged of the lien. As mat- 
ter of law, I see no objection to their proceed- 
ing in a state court. King v. Bowman, 24 
I.a. Ann. 506; Douglas v. St. Louis Zinc Co., 
56 Mo. 38S; In re Clark [Case No. 2,801]; 
In re McGilton [Id. 8,798]; Whitildge v. 
Taylor, 66 N. C. 273; 58 lU. 176. It is well 
settled, too, that if the proceeding is institut- 
ed without the authority of this court, it will 
not be void; nor wiU this court interfere 
where no injury can result to the bankrupt 
estate. In re Iron Mountain Co. [Case No. 
7,065]; In re Bowie [Id. 1,728]; In re Brink- 
mann [Id. 1,883]. The property having been 
sold by the assignee, and the action of trover 
being brought against the piu-chaser, it seems 
to me doubtful whether this court has any 
power to interfere. But, viewing it simply 
as a matter of discretion, I see no objection 
to the mortgagees proceeding to determine 
the amoimt of their lien in the state com-t. 
The mortgage was given more than three 
months before the commencement of proceed- 
ings in banla-uptcy. so that any peculiar de- 
fence based upon the provisions of the bank- 
rupt act [of 1867 (14 Stat 517)]. has been 
barred by lapse of time. In any event, they 
will not be allowed to recover moi'e than the 
amount of their lien. The suit is prosecuted 
in a county where the parties, the assignee 
and the witnesses, all reside. I cannot as- 
sume that complete justice will not be done 
all parties, and no reasons seem to me to ex- 
ist for interfering with the action of the state 
court. The petition must be denied. 



Case ]S"o. 3,191. 

COOPER V. BROWN et al. 

[2 McLean, 495.]^ 

Circuit Court, D. Illinois. June Term, 1841. 

Specific Performance — ^Disaffirmaxce op Con- 
tract — Tenber — Laches. 

1. A court of equity will not decree a specific 
performance of a contract, at the instance of 
the vendor, where he has been guilty of a gx-oss 
negligence, and the property has greatly dete- 
riorated in value. 

2. The consideration of the purchase having 
been paid to the vendee, in ease of his death, 
his representatives are bound to use, at least, 
reasonable diligence in executing a conveyance. 

3. TSTiere the vendor has been so negligent as 
to have no claim on a court of equity, for a spe- 
cific performance, the vendee may disaffirm the 
contract, and recover back the money paid, in 
an action for money had and received. 

[Cited in Dudley v, Hayward, 11 Fed. 546.] 

4. The vendor is bound to make and tender 
the deed. 

^ [Reported by Hon. John McLean, Circuit 
Justice.] 



5. Where a specific performance can not be 
enforced by the vendor, by reason of his own 
laches, it would seem that a demand for a deed, 
by the vendee, can not be necessary, before 
bringing of the action for the consideration 
money. 

6. It is not perceived why the bringing of the 
action, in such a case, by the vendee, is not, of 
itself, a disaflirmance of the contract. In this 
case, however, there was a demand. 

[Cited in Hoffman v. John Hancock Mut. 
Life Ins. Co.. 92 U. S. 165.] 

Mr. Morris, for plaintiff. 

Mr. Butterfield, for defendants. 

OPINION OF THE COURT. This is an 
action of assumpsit, brought to recover the 
consideration paid for certain lots of ground, 
sold by the defendants to the plaintiff, in 
June, 1836, and which they agreed to convey 
by a deed of general warranty, but which 
they had failed to do. One of the parties 
from whom the deed was to come, deceased, 
and no steps were taken to procure a convey- 
ance from the representatives of the de- 
ceased, by the defendants, until August, 1838, 
when a bill was filed. This bill is still pend- 
ing, and has not been prosecuted with ordi- 
nary diligence. In the mean time the prop- 
erty purchased has so deteriorated in value 
as not to be of one fourth the value it was 
at the time of the purchase. Upon this state 
of facts, the com't instructed the jury to find 
for the plaintiff, which they did, in order that 
the points raised by the defendants' counsel 
might be considered, on a motion for a new 
trial. 

This motion was made, and rested upon 
two grounds— First: A sufficient excuse has 
been shown for the delay in executing the 
deed. Second: The remedy of the plaintiff 
is on the contract to convey, and not on the 
general money counts. Several years have 
transpu*ed since this deed was to have been 
executed, and it appears that the defendants 
ai'e chargeable with negligence. A demand 
of it has been made by the plaintiff. On the 
death of the person in whom the fee of the 
lots was, in part, vested, they should have 
obtained an order of court, by bUl in chancery 
or otherwise, under the statute, for the exec- 
utors or heirs to make a conveyance, in ful- 
fillment of the contract. But great delay 
took place before this application was made, 
and the biU has been pending nearly three 
years, and no final order or decree has yet 
been obtained. This shows a want of that 
diligence which the law imposes. In addition 
to the unnecessary delay, the property is 
now not worth, perhaps, the one fourth of 
the price which the plaintiff agreed to pay 
for it A delay In the performance of a con- 
tract, where a sufficient excuse for the non- 
performance is given, and the condition of 
the parties and value of the property remain 
the same, substantially, as at the time of the 
contract, may be no obstacle to a decree for a 
specific performance. But there is no in- 
stance where the delay has been unreason- 
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able, and without sufficient excuse; and the 
property has greatly fallen in value, where a 
court has decreed a specific execution of the 
contract Under such circumstances, it would 
not be in the power of the court to place the 
parties in the condition they would have 
been, had the contract been performed; and 
this is a sufficient reason why a com-t of equi- 
ty will not dea-ee an execution of it This 
rule applies, with unanswerable force, to the 
case under consideration. Longworth v. Tay- 
lor [Case No. 8,490]; McKay v. Carrington 
[Id. 8,841]; Taylor v. Longworth, 14 Pet [39 
U. S.] 174. 

The second gi-ound on which the motion for 
a new trial is founded is equally unsustain- 
able. Where the vendor neglects, refuses, 
or is unable to make an operative convey- 
ance, the vendee, having paid the considera- 
tion, may sue on the covenant for a deed, or 
disaffirm the contract, and bring assumpsit 
to recover back the money paid. By bring- 
ing an action on the covenant he may recov- 
er the damages he has sustained by the 
breach, on the part of the vendor. And these 
are, in some, eases, ascertained by the esti- 
mated value of the property covered by the 
conti-act In the case of Weaver v. Bentley, 
1 Caines, 47, Kent J., in giving the opinion 
of the court said: "We are of opinion the 
plaintiff had his election, either to proceed on 
the covenant and recover damages for the 
breach of it, or to disaffirm the contract, and 
bring assumpsit to recover back what he had 
paid on a consideration which had failed." 
To the same effect are the cases of D. Utricht 
V. Melchor, 1 Dall. [1 U. S.] 428; Howes v. 
Barker, 3 Johns. 509. Where the pm-chaser 
has paid any part of the pm:chase money, 
and the seller does not complete his engage- 
ment so that the contract is totally unexe- 
cuted, he, the purchaser, may affirm the 
agreement for the nonperformance of it, or 
he may elect to disaffirm the agi*eement ab 
initio, and bring an action for money had and 
received to his use. Sudg. Vend. 234; Gillet 
V. Maynard, 5 Johns. 85, note a, p. 88. In 
Giles V. Edwards, 7 Term R. 181, Lord Ken- 
yon, 0, J., said: "As, by the defendants' de- 
fault the plaintiffs could not perform what 
they had undertaken to do, they had a right 
to put an end to the whole contract, and re- 
cover back the money they had- paid under 
it." Assumpsit for money had and received, 
lies when a payment has been made on a 
contract which is put an end to. Towers v. 
Barret, 1 Term R. 133. This action cannot 
be sustained while the special contract or 
covenant is open and subsisting. If it re- 
main open, the remedy is on the covenant; 
and this loads to the consideration of the 
ground on which the vendee may disaffirm 
the conti-act This, it is conceived, he may 
do. In all cases where the vendor has failed, 
and has been guilty of such gross negligence 
as to prevent a court of equity from decree- 
ing, at his instance, a specific performance. 
Whether or not the conti-act has been put an 
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end to, may always be a subject of inquiry 
at the trial. In Fuller v. Hubbard, 6 Cow. 
13, the com*t held where a conti-act to pay for 
and receive a conveyance of land, the money 
has been paid, though a conveyance has not 
been given, the vendee can not rescind the 
conti-act and sue for the purchase money and 
interest, but must bring his action on the con- 
tract as one stUl subsisting. That where one 
agrees to convey land, on the payment of 
money, the vendee must not only tender or 
pay the money, but he must demand a con- 
veyance, and, after waiting a reasonable 
time for it to be made out, must present him- 
self to receive it 

The contract in the above case was made, 
in 1812, by the plaintiff, to purchase one 
himdred acres of land for six hundred dol- 
lars. The sum of one hundred dollars was 
paid down, and the residue was to be paid 
in three yearly instalments, with interest. 
The vendee entered into the possession, and 
he made the last payment, in May, 1819, to 
the administrators of Smith. And the court 
say: "The payments were made by the 
plaintiff upon the fact of the special con- 
tract Every thing has gone on, for a series 
of years, upon the supposition that the agree- 
rqent was valid and subsisting." And the 
com-t held that it was the duty of the vendee 
to prepare a deed for the land, and tender 
it to the vendor, in pursuance of the custom 
at common law. There were circumstances, 
in that case, of acquiescence by the vendee, 
in the protracted payments, and in his occu- 
pancy of the land, which might go far to ex- 
cuse the delay in malting the deed. A new 
trial was gx-anted; and the same case is re- 
ported in 7 Cow. .53, where the com-t again 
held that the plaintiff could not recover on 
the general counts, for money had and re- 
ceived. The second opinion of the court I'est- 
ed upon the ground, that the heirs of Smith 
could not be considered in default as a deed 
had never been demanded of them by the 
plaintiff. And they held that, where a ven- 
dor dies, the same demand must be made of, 
and time allowed to his heirs, before a suit 
can be brought against his personal represen- 
tatives for damages. Some time before the 
commencement of this suit, a demand of the 
deed was made by the plaintiff of the execu- 
tors of the deceased vendor, who were au- 
thorized, in the will, to execute a conveyance. 
The rule of the common law, as to the prepa- 
ration of the deed by the vendee, has not 
generally, been adopted in this counti-y. It 
is not in force in this state. The vendor, 
who binds himself to make the conveyance, 
must make it 1 McLean, 104, 105 [Mitchell 
V. Thompson, Case No. 9,669]; Taylor v. 
Longworth, 14 Pet [39 TJ. S.] 175. Doubts 
are entertained whether, imder the circum- 
stances of this case, a demand of the deed, 
though made, was necessary. Such had been 
the deterioration in the value of the property, 
connected with the lapse of time, that no 
court of equity could compel the vendee to 



y 



€OOPER (Case No. 3,193) 



[6 Fed. Cas. page 472] 



receive a deed. Had the deed been made 
when the vendors -were bound to make it, 
the property might have been disposed of at 
little or no loss to the vendee; but, now, he 
would lose at least three fourths of the con- 
sideration paid. A demand can, in no east, 
be necessary as a mere matter of form. It 
presupposes a willingness, and, indeed, au 
obligation on the part of the person making 
the demand, to receive the deed demanded. 
And, in this case, it would seem not to have 
been necessary for the plaintiff to make a 
demand of a deed from the defendants; for, 
assuredly, he was not bound to receive a 
deed, and give up his claim to a return of the 
considei-ation money, when the demand was 
made. This would clearly be the case, if 
the action wei'e founded upon the agreement; 
and the rule would seem equally to apply 
where the action, for money had and re- 
ceived, is brought. That contract, which can 
not be enforced by one party, by reason of 
lapse of time and his own laches, may, it 
would seem, be disafltirmed by the other pai'- 
ty. The contract, in fact, is of no force in 
behalf of the vendor, either in a court of law 
or equity. The plaintiff never had posses- 
sion of any part of the premises, nor are 
there any ch'ciunstances which can go .to 
show, on his part, an acquiescence in the 
delay of making the title. Upon the whole, 
the motion for a new trial is overmled, and 
a judgment is entered on the verdict. 
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COOPER V. BUNGLER. 

[4 McLean, 257.]* 

Circnit Court, D. Ohio. July Term, 1847. 

Jurisdiction— Citizenship— Affidavit to Hold 
TO Bail. 

1. An affidavit to hold to bail under the statute 
of Ohio, need not state that the affiant is a 
citizen of any other state. 

2. Citizenship must be alleged" in the declara- 
tion, to give jurisdiction to tlie circuit court, 
hut it is never necessary to state that fact in a 
collateral proceeding. 

[3. Since the act of congress abolishing im- 
prisonment for debt, to the extent of its abol- 
ishment by the respective states, no process 
can be issued to arrest a defendant in a civil 
suit, except under the state law.] 

[Action by George Cooper against David 
A. Dungler.] 

Cartlee & Hulbert, for plaintiff. 
Folger & Keith, for defendant. 

OPINION OF THE COURT. This is a mo- 
tion to release the defendant from the cus- 
tody of his bail, on the ground of the insuffi- 
ciency of the affidavit of the plaintiff. Since 
the act of congress abolishing imprisonment 
for debt, to the extent that the same has been 
abolished by the respective states, no process 

^ [Reported by Hon. John McLean, Circuit 
Justice.] 



to arrest a defendant in a civil case, can be 
issued except under the state law. By the 
practice act of Ohio (Swan's Ed. 1S41, § 3), 
it is provided: "If any creditor, etc., shall 
make an oath or affirmation in writing, etc., 
that there is a debt or demand justly due to 
such creditor, of one hundred dollai's or up- 
ward, specifying, as neai-ly as may be, the 
nature and amount thereof, and establishing 
one or more of the following particulars, etc., 
'that he has property or rights in action, 
which he fraudulently conceals,' etc., the 
clerk shall issue a capias," etc. In this case, 
the plaintiff made an affidavit to hold the 
defendant to bail, and among other things 
swears "that he is a resident and inhabitant 
of the state of New York, and that David A. 
Dungler, who resides in the state of Ohio, 
is justly indebted to him in the sum of .?!,- 
185.50, and that he has property and rights 
which he fraudulently conceals, and that he 
has disposed of his property with intent to 
defraud his creditors." On this, a writ of 
capias was ordered for his arrest 

Two objections are made to the sufficiency 
of the affidavit .1st Because it does not 
contain a statement by the plaintiff that he 
is a citizen of the state of New York, it only 
says he is a resident and inhabitant of that 
state. It is not necessary that the affidavit 
should contain an allegation of citizenship. 
Such an allegation is necessary in the decla- 
ration to give jurisdiction to the comt, but 
it is not necessary in an affidavit to hold to 
bail. And the second objection is, that the 
affidavit does not show the said Cooper is a 
citizen of any other state than the state of 
Ohio, nor does it show that he is an alien. 
Such an allegation is not necessary, the juris- 
diction must appear in the pleadings, but it 
is never necessary to state the fact on which 
it rests on any collateral procedxire. The mo- 
tion is overruled. 
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COOPER V. GALBRAITH. 

[3 Wash. C. C. 546.] ^ 

Circuit Court, D. Pennsylvania. Oct. Term, 

1819. 

Shekiff's Sale— Ixadequaot op Coksidebation 
— Purchase by Judge — Ejectment bt Pur- 
chaser— Plea-dikg— Proof— Defenses— Juris- 
diction— Citizenship. 

1. Ejectment for a tract of land purchased at 
a sheriff's sale, under a venditioni exponas 
against the defendant. 

2. The plaintiff in ejectment must show a 
legal right to entry in general; and unless un- 
der special circumstances, the defendant should 
be let in, to prove the title an equitable one. 

3. No person can recover or defend himself 
against his own grant or covenant; nor can any 
one controvert, against his own acts, though not 

^ [Originally published from the MSS. of Hon. 
Bushrod Washington. Associate Justice of the 
Supreme Court of the United States, under 
the supervision of Richard Peters, Jr., Esq.] 
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tiy deed, a title which he has thus acknowl- 
edged. 

4. In an ejectment by a second mortgagee, 
against the mortgagor, the latter cannot set up 
the title of the first mortgagee, 

5. The sheriff is empowered, by law, to con- 
vey to the purchaser under an execution, all the 
right, title, and interest of the defendant; and 
he acts as the defendant's attorney, appointed 
by law to sell and convey the land. 

G. In an ejectment, by the purchaser at a 
sheriff's sale, against the defendant in the exe- 
cution, or those who may claim unier him, the 
plaintiff need not show any other title than 
the judgment, execution, and the sheriff's deed; 
and this title the defendant cannot controvert. 

7. Citizenship, when spoken of in the consti- 
tution, in reference to the jurisdiction of the 
courts of the United States, means nothing 
more than residence. 
[Followed in Bntler v. Pamsworth, Case No. 

2,240. Cited in Prentiss v. Brennan, Id. 

11,385; Cheever v. Wilaon, 9 Wall. (76 TJ. 

S.) 123: Doyle y. Clark, Case No. 4,0rj3; 

Poppenhauser v. India Rubber Comb Co., 

14 Fed. 70S; Ward v. Blake Manufg Co., 

56 Fed. 440.] 

• 8. If a citizen of one state thinks proper to 
change his domicil, and to remove with his fam- 
ily, if he have one, to another state, with a 
bona fide intention to reside there, he becomes 
instantly a citizen of that state, and may sue 
in the courts of the United States as such. 
[Cited in Burnham v. Eangeley, Case No. 
2.17G; Kemna v. Broekhaus, 5 Fed. 764; 
The Garland, 16 Fed. 2S8: :Morri3 v. Gil- 
mer, 129 U. S. 328, 9 Sup. Ct 293.] 

9. Fraud and official misconduct are not to be 
presumed, but should be proved; and it is not 
a fraud, or illegal, in a judge, who has pre- 
sided in the court in which Uie judgment was 
rendered, to purchase property sold under an 
execution issued upon such judgment. 

10. Inadequacy of consideration is no objec- 
tion to a sale made under an ex*?cution; pro- 
vided the sale was legally and fairly made. 

[Cited in Clark v. Trust Co., 100 U. S. 152.] 

This was an ejectment for land in the 
county of Northumberland, called the Lime- 
stone Lick tract. This land was purchased 
at sheriff's sale by George Lang, on the 17th 
of November 1807, under a Tenditioni ex- 
ponas, and by regulai- conveyances, the title 
to the said land became vested in the lessor 
of the plaintiff. Possession was obtained by 
the pm-ehasev some time after the sale, and 
continued in him until about the year 1812; 
when the defendant [Galbraith] entered into 
a part of the land for which this ejectment 
is brought. It was proved, that the lessor of 
the plaintifiC [Cooper] was a naturalized citi- 
zen of Pennsylvania, and resided in this 
state, in the county of Northumberland, until 
the year 1816. In September 1815, he re- 
signed his professorship in the College of 
Carlisle, with an intention, as he declared, 
of removing to New-Orleans, with a view of 
engaging in the practice of the law. About 
the same time, ,he broke up his family estab- 
lishment, disposed of His furniture, and re- 
. mained, with his family, for some time, at 
the house of a friend, as a visitor. He after- 
wards relinquished his intention of going to 
New-Orleans; and, in the autumn of the fol- 



lowing year, he removed, with his- family, 
consisting of his wife, two children, and his 
wife's sister, to Camden, in New-Jersey, on 
the opposite side of the river to Philadelphia; 
where he rented a house for a year, and con- 
tinued to reside there until November 1817; 
when he removed to Philadelphia, where he 
has ever since resided. In December 1816, he 
was elected a professor in the College of 
Philadelphia, where he delivered a com-se of 
lectm-es, coming to the city for that purpose, 
and returning in the afternoon to his family 
in Camden. 

The defendant offered in evidence to show, 
that the title to the land in question, when 
purchased by George Lang, was merely an 
equitable estate; which, it was contended by 
his counsel, is insuflSlcient to support an eject- 
ment in this court. 

This evidence was objected to, upon the 
ground that a defendant, whose land has 
been sold under an execution, and those 
claiming under him, will not be permitted, in 
an ejectment, to' recover the possession, .to 
impeach the title, or to show an outstanding 
better title in a third pei'son. The plaintifE 
need only show the judgment, the execution, 
and the sheriflE's deed. 3 Caines, 188; 10 
Johns. 223; 2 Yeates, 443; 5 Binney, 270; 4 
Johns. 22; 2 Binney, 408. The legal right of 
possession which the defendant had, together 
with all his right and title to the land, passed 
by the sheriff's deed to the purchaser, which, 
as between the purchaser and the defendant 
in the executions, or those claiming under 
him, is sufficient in ejectment. The case of 
Carson v. Boudinot [Case No. 2,462], which 
will be relied on by the other side, does not 
contravene this doctiine; beca,use Boudinot, 
the defendant in the ejectment, was not the 
defendant in the execution; nor did he claim 
under that defendant;— the legal estate was in 
Boudinot, and the equitable estate of the de- 
fendant in the execution, which alone was 
sold, was derived under a contract with the 
defendant in the ejectment 

In support of the evidence, it was con- 
tended, that the ground upon which all the 
decisions which have been read proceed, are, 
that the defendant in the execution is con- 
sidered, quasi a tenant holding over; and 
therefore, he cannot deny the title of his 
landlord- But the reasons which govern 
those cases, do not apply to this; because it 
appears, that the defendant relinquished the 
possession for about four years, and that he 
afterwards re-entered. Whether his re-entry 
was tortious, or imder a claim of title, is im- 
material. The privity of landlord and ten- 
ant was destroyed by his relinquishment of 
possession; and he has now a right to stand 
upon his newly acquired possession, and to 
caU upon the lessor of ihe plaintifiC to sho\sr a 
legal right of entry; an equitabTe title will 
not do in this court, as has been repeatedly 
decided. The counsel referred to the act of 
assembly of the 6th of April, 1802, giving a 
speedy remedy to purchasers at sheriff's sales 
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to recover the possession. They also relied 
on the case of Carson y. Boudinot [supra]. 

Binney & Chauncey, for lessor of plaintiff. 
Rawle «& Tilghman, for defendant 

WASHINGTON, Circuit Justice, delivered 
the opinion of the court. 

The general rule is undeniable, that the 
plaintiff in ejectment, must show a legal 
right of entry, to entitle him to a verdict; 
and that, if his title appear to he merely 
equitable, he does not maintain his action. 
If, then, the defendant is permitted by the 
rules of law, to disclose the real facts of the 
case, and to avail himself of defects in the 
title of the lessor of the plaintiff, hy show- 
ing that that title is merely equitable, or is 
inferior to some other outstanding title in a 
third person; the evidence now offered ought 
to be received. 

The question is, can the defendant oppose 
tlxe title of the plaintiff's lessor, claimed un- 
der the sheriff's deed, by showing that the 
title of the defendant, at the time of the sale, 
was merely equitable, or was for any other 
reason defective? Let this question be con- 
sidered under the following aspects: 1st, 
as if this deed had been made by the de- 
fendant himself; and, 2d, as made by the 
sheriff. 

In the first case, it is clear, that this de- 
fence would have been inadmissible, upon the 
principle, that a man cannot recover in eject- 
ment, nor defend himself against his own 
covenant or grant. He is estopped by his 
own act, from saying that his title was de- 
fective, when his deed professes to pass a 
good title. Upon a similar principle, a man 
will not be permitted, against his own act, 
though not by deed, to controvert the title 
which he has thus acknowledged; as if one 
man came into possession of land, by per- 
mission of another, he thereby admits the 
title of that other; and, in an ejectment to re- 
cover back the possession, he cannot question 
it Upon this principle it is, that, in an eject- 
ment by a second mortgagee against the 
mortgagor, the latter cannot protect his pos- 
session, by setting up the outstanding legal 
title in the first mortgagee; 3 Burrows, 1416; 
4 Johns. 216; 1 Term R. 758. And in an 
ejectment by the lessor against his lessee, or 
anj' person claiming under the lessee, the de- 
fendant will not be allowed to set up a de- 
fect in the title of the plaintiff, or to show an 
outstanding title in a third person. Driver 
V. Lawrence, 2 W. Bl. 1259; 12 Salk. 347; 10 
Johns. 358, 292; Doe v. Clarke, 14 East 488; 
3 Gaines, 188. The doctrine maintained by 
these decisions, does not in any manner in- 
fringe upon the rule fii'st stated, that the 
plaintiff m.yst show a legal right of entry; 
because a conveyance by a person in posses- 
sion, passes, prima facie, a legal estate; 
which the defendant, being estopped by his 
own act from controverting, by showing that 
he only could convey an equitable estate, no 



such defect in the plaintiff's title does or can 
appear; as between those parties, the plain- 
tiff's title appears to be founded upon a legal 
right of entry. 

2. The sheriff is empowered by law, to con- 
vey by deed to the pm'chaser, under an exe- 
cution, all the right, titie, interest, and estate 
of the defendant, as fully as the defendant 
himself, or an attorney empowered for that 
purpose by him, could have done. The offi- 
cer, in fact, acts as such attorney, appointed 
for that pm-pose by law. The pm-chase 
money is paid to the defendant, In the execu- 
tion, or is applied to his use. in discharge 
of his debt; between whom and the pm*- 
chaser, the law raises a contract, in like 
manner as if the conveyance had been made 
by him. The cases cited by the plaintiff's 
counsel, are full to the point, that a pm*- 
ehaser under an execution, in an ejectment 
against the defendant in the execution, or 
one claiming under him, need not show any 
other titie than the judgment, execution, and 
sheriff's deed; and that the defendant will 
not be permitted to controvert such title, liy 
showing it to be defective, or by setting up 
a better outstanding title in a thu'd person. 
To these cases, may be added the case of 
Doe dem. Da Costa v. Wharton, 8 Term R. 
2. The case of Carson v. Boudinot [supra], 
in tiiis court, was that of an ejectment, 
brought by the purchaser of a mere equity, 
under the sheriff's sale, not against the debt- 
or, or a person claiming under him; but 
against the owner of the legal estate, under 
whom the debtor claimed an equitable titie. 
It is therefore consistent with all the cases 
that have been referred to. But it is con- 
tended, by the defendant's counsel, that the 
present case differs from those which have 
been cited, in the circumstance, that the 
lessor of the plaintiff had the full effect of 
his purchase, by having had the possession 
of the premises; and that the defendant, hav- 
ing afterwards gained the possession, has a 
right to rely upon that, until the lessor of the 
plaintiff has shown a legal right of entry in 
himself. The difference in point of law, pro- 
duced by this circumstance, is not discerned 
by the com't By resigning the possession at 
one time, and afterwards regaining it, the 
defendant does not cease to be the same per- 
son, whose entire interest in this estate was 
conveyed by the sheriff, and subject to every 
disability which that conveyance imposed up- 
on hira. If the conveyance had been made 
by himself, instead of the sheriff, it is obvi- 
ous, that, against his own act, he would be as 
much estopped to set up a defect in the titie 
he had passed to the plaintiff in this case, as 
he would have been had he refused at first 
to surrender the possession. The disability 
to make this defence is so firmly attached to 
him, and to all those claiming under him, 
that he cannot shake it off by any device of 
this kind. Having shown that there is no 
difference between a sheriff's deed regulai'ly 
made, and a deed by the defendant himself, 
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tlie same conclusion follows. If tlie defend- 
iint bad entered upon this land, under a title 
better than that which the plaintifiE's lessor 
obtained under the sheriff's deed, afterwai'ds 
acquii-ed, he might certainly have availed 
himself of it in this ejectment. The opinion 
-of the court, then, is, that the evidence of- 
fered ought not to be admitted. 

The objections made by the defendant's 
counsel were, 1st That the lessor of the 
plaintiff, notwithstanding his temporary re- 
moval to the state of New-Jersey, continued 
to be a citizen of this state, and therefore this 
court has not jurisdiction of the case. That, 
although his family resided in the former 
state, during a year prior to the institution of 
this -suit, and the plaintifE generally retm*ned 
to Camden at night; still his professional 
duties, as a member of the imiversity, were 
performed in this city, and here he spent his 
days during a great part of that year. 1 
Maule & S. 103; 5 Yes. 787. 2d. The fieri 
facias, under which the sale of the land was 
made, commanded the sherifiE to levy on the 
real estate of the defendant, in case he had 
no personal estate; and the sheriff not having 
retiu'ned that the defendant had no personal 
estate, it does not appear that he had any 
authority to serve and sell his land; and con- 
sequently, the sale was void. The deed of 
the SherifiE is not even prima facie evidence, 
that all pr'oper steps were pm-sued by the 
officer, to justify the sale. [Williams v. Pey- 
ton] 4 Wheat. [17 U. S.] 77; 2 Bin. 231; 4 
Yeates, 341. 3. There is no evidence that the 
sale of this land was adjourned to the 17th 
day of November, when it was sold; and the 
16th having been the day mentioned in the 
sheriff's advertisement, the sale could not 
legally take place on any other day, without 
a new advertisement 4. On the merits of 
the case, it was contended, that the lessor of 
the plaintiff was the presiding judge of the 
coui't in which this judgment was tendered; 
and it appears in evidence, that he pm-ehased 
an interest in that judgment and was con- 
cerned with the nominal purchaser and oth- 
ers in the purchase of this land under the 
execution;— that this conduct amounted to a 
breach of his official duty; and, in short that 
the whole transaction was tainted by such 
marks of fraud, imposition, and misconduct, 
as ought to invalidate the pxu'chase. 

It was answered, by the plaintiff's coun- 
sel,— 1. That the evidence in the cause is 
complete, to show an abandonment of Penn- 
sylvania, and a bona fide removal to the 
state of New-Jersey. 2. The act of assembly 
of this state, passed the 13th April, 1807, 
made no other alteration in the law of 1705, 
than to forbid a ca. sa. to issue where the 
plaintiff had personal or real estate; and the 
ac.t of 1705 was equally imperative, that the 
real estate was only to be levied upon in de- 
fect of the personal. Yet, during the course 
of a centtuy, the return of the fieri facias 
has uniformly been similar to that under 
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which this land was taken in execution; and 
the doctrine contended for on the other side, 
if upheld by the com-t, would uproot most of 
the landed titles in this state. The protec- 
tion of the real estate against seizure and 
sale, where there is personal property, is a 
privilege intended for the advantage of the 
debtor. If he chooses to waive it, he is at 
liberty to do so, either expressly or by im- 
plication. -In this case, he has done so ex- 
pressly, by an agreement made in August, 
1807; that if he did not pay the executions 
which had been levied on this land, and also 
on the Beaver Dam tract, in four weeks, 
the land might then be sold. This agree- 
ment amounts to an acknowledgment that 
there was no personal property; or, if there 
was, it is a waiver of the defendant's privi- 
lege of insisting that his personal property 
should be first seized and sold; and he 
thereby consents, unconditionally, to the sale 
of the land, if the executions should not be 
satisfied within the time mentioned. Oases 
cited: 8 Johns. 365; 1 Johns. 45; 4 Yeates, 
22. 3. This objection is contradicted by the 
record;- which states, that this land was of- 
fered for sale on the 16th and adjourned 
over till the succeeding day. 4. The argu- 
ment, under this head, proceeded principally 
upon the evidence given in the cause, which 
was voluminous. 

WASHINGTON, Circuit Justice, charged 
the jury: 

The question of jurisdiction is fii'st to be 
considered. It is conaposed of law and fact; 
and as soon as the latter is ascertained, the 
question is relieved from every difficulty. 
Citizenship, when spoken of in the constitu- 
tion in reference to the jurisdiction of the 
courts of the United States, means nothing 
more than residence. The citizens of each 
state, are entitled to all the privileges and 
immunities of citizens in the several states; 
but to give jurisdiction to the courts of the 
United States, the suit must be between 
citizens residing in different states, or be- 
tween a citizen and an alien. If a citizen 
of one state should think proper to change 
his domicil, and to remove himself and fam- 
ily, if he have one, into another state, with a 
bona fide intention of abandoning his former 
place of residence, and to become an inhabit- 
ant or resident of the state to which he re- 
moves; he becomes, immediately upon such 
removal, accompanied with such intention, a 
resident citizen of that state, and may main- 
tain an action in the circuit court of the state 
which he has abandoned, or in that of any 
other state, except the one in which he has 
settled himself. Time, in relation to his new 
residence, occupation, a sudden removal back 
to the state he had abandoned, after insti- 
tuting a suit in the circuit court of that 
state; and the like; are curcumstahces which 
may be relied upon, to show, that his first 
removal was not bona fide, or intended to 
be permanent; but they wiU not be suf- 
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ficient to disprove his citizenship in the place 
of his new domieil, and to exclude him from 
the jiu'isdiction of the circuit court for the 
district in which he had formerly resided; 
if the jury ai-e satisfied, firom the evidence, 
that his first removal was bona fide, and 
without an intention of returning'. And, if 
the jury be so satisfied, the jurisdiction will 
not be ousted, though it should appear, that 
one of the motives of the plalntifiE in remov- 
ing, or indeed his only motive, was to enable 
him to bi-ing a suit in a court of the United 
States, sitting in the state" he had removed 
from. The circumstances to prove a bona 
fide intention in the lessor of the plaintiff, 
to change his domieil, are very strong. He 
was the professor of chemistry, in the Col- 
lege of Carlisle; the salary was small; and 
it is probable, insufficient to support his fam- 
ily. He spote to his friends, at different 
times, of his determination to remove to New 
Orleans, or to Alabama; and thei-e to prose- 
cute the practice of law. He accordingly re- 
signed his professorship, sold his furnitm-e, 
broke up his family establishment; and, 
after spending some time in the family of a 
friend, as guests, he rented a house for a 
year, in Camden, and there re-established 
himself and his family. It was after this 
step was talten, that he was elected a pro- 
fessor in the univereity of this city; where 
he was seen in the forenoon attending to 
his duties; and in the evening he returned 
to his family. His occupation in Philadel- 
phia, under these circumstances, is not of 
itself sufficient to disprove his having been, 
at the same time, a resident citizen of the 
state where his family was. In Hylton's 
Lessee v. Brown [Case No. 6,981], in this 
court, the case was, that Joseph Griswold, 
who resided with his family in New- York, 
came to Philadelphia, with his son, in order 
to establish him here as a distiller, and to 
instruct him in that art. He continued here, 
engaged in that business, for eight or nine 
months, returning at Intervals, during that 
period, to visit his family; and, after he 
had completed the business which caused 
his visit to this city, he returned to his fam- 
ily in New- York, and there remained. The 
court decided, that the temporary abode of 
Griswold in Philadelphia, without his family, 
for a special purpose, with the animo rever- 
tendi always continuing, did not make him 
an inhabitant of this state. 

Having thus stated what are the principles 
of law which must govern this case, the jury 
will decide, whether, upon the evidence, the 
removal of the plaintiff to New-Jersey was 
bona fide, and with intention to become a 
resident and inhabitant of that state. 

2. & 3. The answers given to these objec- 
tions, by the. counsel for the plaintiff, are en- 
tirely satisfactory. No case was produced, 
in which *it has been decided by any court 
of this state, that it is necessaiy for the 
sheriff to return on the fieri facias, that the 
defendant has no personal estate. This is a 



matter which must always be within the de- 
fendant's own knowledge; and it would seem 
reasonable, at least, that if, in. point of fact, 
he has personal property, and intends to ob- 
ject on that account, to the levy on his real 
estate, he should make it before the court 
from which the execution issued. But be 
this as it may, there is strong evidence in 
this case, of the defendant's consent that the 
land should be sold, upon a certain event 
which took place. This amounted to a waiv- 
er of the objection, by which the defendant 
ought to be bound. 

4. Upon the merits of this cause, we can 
do no more than lay down a few principles 
of law, which ought to govern the jury, in 
the decision which they may come to. The 
lessor of the plaintiff is charged with judicial 
misconduct, and gross fraud, in acquiring 
the title on which this action is founded. 
Let it be premised, that fraud and miscon- 
duct, of the gross nature, imputed to Mr. 
Cooper, are not 40 be presumed; but the re- 
verse. He who makes these charges, must 
establish them by evidence to your satisfac- 
tion. It should also appear, that the fraud 
or misconduct imputed to him, was of a na- 
ture to injure the defendant, and was ap- 
plicable to the particular subject which you 
have to decide. We understand from the 
evidence, as well as from the admission of 
the defendant's counsel, that, whatever in- 
terest the plaintiff acquired in the execution, 
under which this land was sold, was subse- 
quent to the time it was issued; and that 
no question respecting that execution, or the 
sale of the limestone Lick tract, was ever 
brought before the court of which the plain- 
tiff was a judge, until the 19th of Novem- 
bei-, when the sale of this tract, and of the 
Beaver Dam ti*act, purchased by air. Al- 
bright, was confii-med; on which occasion, 
the record states, that Judge Cooper declared 
he had an mterest, and left the bench. 

The assertions that a judge cannot legally 
become interested in an execution, which 
has issued mider the authority of the court 
of which he is a member, or in property 
sold under such execution; and that by mak- 
ing such acquisitions he is guilty of a breach 
of his duty as a judge, do not receive the 
sanction of this comt. It may be indisa'eet 
in him to do so; and it may be unbecoming 
the digmty of his station to speculate in 
purchases of this sort, unless under very 
peculiar circumstances. Whenever a ques- 
tion comes before a court, in which the 
judge knows that he has an interest of any 
kind, he violates decorum, morality, and 
law, by remaining on the seat of justice, and 
giving an opinion in the case. We should 
not hesitate in saying, that a claim, founded 
upon such a gross breach of duty, ought not 
to receive the countenance of any com't. 
But we do not understand, even from the de- 
fendant's counsel, that the plaintiff gave any 
judicial opinion respecting the sale of this 
property; or that any question, was, at any 
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time, brought before the court, which called 
foi' judicial interposition, except on the 19th, 
when he very properly retired from the 
bench. His direction to the sheriff, to sell 
this land for hard money, was not given 
judicially, nor could it be; nor does it ap- 
pear that it was so understood by the 
sheriff. As a party concerned in interest, he 
had a right to direct the sherifiE to seU for 
specie, and for ready money- The writ was 
returnable to that session of the court, and 
therefore the sheriff had no authority to give 
credit without the consent of the person in- 
tei'ested in the execution; and it is no just 
or legal grormd of complaint against them, 
that they did not give such consent. As to 
all that has been said and proved, respecting 
the sale of the Beaver Dam tract, it can 
have nothing to do with the question now 
under discussion,— that land was not pur- 
chased by the plaintiff, and is not involved 
in this controversy. 

As little have you to do with the inade- 
quate price at which it is said this land 
was sold. If the sale was fair, and in other 
respects legal, inadequacy of value, given 
for property sold at public auction, was never 
yet supposed, much less decided, to be a 
ground for invalidating the sale. 

Verdict for plaintiff. . 



Case Ho. 3,194. 

COOPER V. GIBBS et al. 

[4 McLean, 396.] ^ 

Circuit Court, D. Michigan. June Term, 1848. 

Payment of Pkomissort Note — Notice to Ix- 

DORSEKS— ESTENSIOX TO MaKEK. 

1. An accepted draft will not be considered 
in payment of an indorsed note, unless there 
was an express contract that it should be so 
received. 

2. Notice to indorsers is sufficient, if it de- 
scribe the note so tibat the indorsers must Icnow 
it, and state the payment was demanded and 
protest made, and that the holders look to the 
indorsers for payment. 

3. K time be given, for a valuable considera- 
tion, tlie indorsers are discharged. 

[At law. Action hj James F. Cooper 
against George C. Gibbs, J. Wright Gordon, 

and Sanford as joint indorsers of a 

promissory note. The defendant Sanford 
was not served with process, and the other 
defendants pleaded that fact in abatement. 
Plaintiff replied, and the demm'rer of defend- 
ants to the reply was oveiTuled. Case No. 
3,195, next following.] 

^Ir. Hand, for plaintiff. 

OPINION OF THE COURT. Gentlemen 
of the Jury: This suit is brought by the in- 
dorsee against the indorsers of the following 
promissory note: "Six months after date I 

* [Reported by Hon. John McLean, Circuit 
Justice.] 



promise to pay on the order of George C. 
Gibbs, James S. Sanford and J. Wright Gor- 
don, two thousand two hundred and fifty dol- 
lai's, with interest, for value received, at the 
oface at the North American Banking and 
Trust Company, in the city of New York. 
(Signed) Sidney Ketchum." Indorsed by the 
payers in blank. The note was not paid at 
matm-ity. Stephen Merrihew, of the city of 
New York, a notary, was sworn as a witness, 
who stated that at the maturity of the note 
he presented it for payment, at the North 
American Bank and Trust Company, in the 
city of New York, and finding no funds in 
the bank to pay it, he protested the note for 
non-payment, and gave to the indoi'sers the 
following notice: "New York, 3d July, 1839, 
§2,250.00. Gentlemen— Please to take notice, 
that a promissory note, made by Sidney 
Ketchum, for two thousand two hundred and 
fifty doUai'S, with interest, indorsed by you, 
is protested for non-payment, and that the 
holders look to you for payment thereof. 
(Signed) Stephen Ma-rihew, Notary Public," 
and directed to George C. Gibbs, Jas. S. San- 
ford, J. Wright Gordon, at Marshall, Michi- 
gan. 

First Ground of Defense. This notice is ob- 
jected to as insufficient. We think it con- 
tains all the requisites of a good notice. In 
the fii'st place, it -describes the note with such 
certainty as not to be mistaken by the in- 
dorsers, and they are informed that it was 
protested for non-payment, and that the 
holder will look to them for payment Noth- 
ing more than this was^ required. The sig- 
natin-es are printed, wllieh is proved to be 
the mode of signing in New York. 

Second Ground of Defense. That the note 
was paid. Sidney Ketchum bemg sworn, 
states that the defendants were accommoda- 
tion indorsers. The note was not paid by 
him, and the witness does not know that it 
would do to say it was paid. Witness was 
in New York, and Ogden informed him if he 
would get a good acceptance he would take 
it for the note, and witness proposed the 
name of Schuyler, a flour dealer, then in 
New York City. Ogden said he woidd in- 
quire into the circumstances of Schuylei*, 
and in a day or two he told witness that he 
would take the acceptance. Witness pro- 
cm'ed the acceptance, went to Ogden's of- 
fice, found him absent. Ogden's clerk took 
the acceptance, and, on calculation, foimd it 
overpaid the note about fourteen or fifteen 
dollars, witness thinks, and the clerk paid to 
witness the balance at the time. Witness re- 
quested the delivery of the note, but the 
clerk declined giving it, saying that Ogden 
would return in a few minutes, and witness 
had better speak to him on the subject of the 
note. Ogden advanced some money to the 
plaintiff, and was the holder of the note now 
sued on, at least one-half of the amomit of 
it, and he received it for collection. Ketch- 
um called on witness and inquired whether 
witness would take a good acceptance in 
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payment of the note. Witness said lie 
would. The acceptance of Schuyler was of- 
fered. TVitness made inquiiy as to his re- 
sponsibility, and could ascertain nothing. 
Then he informed Ketehum that he could 
not take the acceptance in payment of the 
note, but would receive it and any thing else 
in the shape of security, and would apply 
any payments in dischai-ge of the note. The 
acceptance was taken on these conditions. 
Witness instnicted his book-keeper to apply 
any payments, made on the acceptance, in 
discharge of the note. The acceptance was 
for ?2,350. The note was for ?2,250. The 
acceptance dated 6th July, 1839; interest up 
to that time ?S0.07; interest for sixty days, 
the time of the acceptance, ?57, making the 
sum of $2,387.07, from which deduct §37 
there will be left the sum $2,350.07, for 
which the acceptance was drawn. The thir- 
ty seven dollars were paid by Ketehum. 
AVitness never agi*eed to give up the note on 
the receipt of the acceptance; but gave 
Ketehum to imderstand that he would not 
receive the acceptance in payment; that he 
received it as security. The plaintifC after- 
ward took up the note, paying witness the 
amount advanced by him. 

ilr. Ketehum speaks with much hesitancy, 
gentlemen, in regard to the payment of the 
note by the acceptance. Indeed, he does not 
say when the acceptance was handed to Og- 
den, that it was received in payment. He 
requested of the derk the delivery of the 
note, but he declined giving it, and referred 
the witness to Mr. Ogden. And on his sug- 
gestion, witness permitted the note to remain 
in his hands until the acceptance was due. 
If the acceptance was given in payment of 
the note, it was a discharge of it as fully as if 
the money had been paid. And if this had 
been done, the note would hardly have been 
left in the hands of Mr. Ogden. The fact of 
retaining the note, with the assent of Keteh- 
um, until the acceptance was due, would 
seem to imply that the note was not consid- 
ered as discharged by tlie accepted draft. If 
by this the note were paid, it could be of no 
value in the hands of Ogden, or of any other 
person, who had notice that it had been paid. 
The statement of Mr. Ogden, who has no in- 
terest in the transaction, is explicit, that he 
informed Mr. Ketehum the dx-aft would not 
be received in payment of the note, but as 
security; and that any amount paid upon it 
should be applied in discharge of the note. 
And the note, after the delivery of the accept- 
ance to Ogden. being left in his possession, is 
corroborative of his statement. It will be 
for the ,iury to pass upon the fact of payment. 
To make the acceptance a payment of the 
note, it must be made clearly to appear to 
the jury, that it was so received. It seems 
that the suit which had been commenced on 
the note, was discontinued on the acceptance 
being given. And the second acceptance was 
given for the same amount as was due on the 
note. There was some money paid at the 



time the acceptance was renewed. This mon- 
ey, Mr. Ketehum says, was paid to him by 
the clerk; but Schuyler and Ogden both say 
the money was paid by Ketehum. Ogden 
says that he was not satisfied with the re- 
sponsibility of Schuyler. 

That time was given for the payment of the 
money, which releases the indorsers, is the 
third and last ground of defense. "Was the 
acceptance given for, or on account of, the 
note? If it were so given, as a security, it 
did not postpone an action upon the note. 
To discharge the indorsers, there must be a 
valid agreement between the holder and mak- 
er of the note, to postpone the payment for 
some time. And to have this effect, witness 
says that Ogden said he believed Schuyler 
was good, but he would rather that witness- 
would leave the note until the acceptance be- 
came due, for the reason that he had no in- 
terest in the matter— was doing business for 
others; to which witness assented. Witness 
was arrested in New York, on the note, and 
was required to give bail, unless the suit 
should be settled. Ogden agreed with, witness 
that he would receive an acceptance in pay- 
ment of the note; and the acceptance was 
given, and the suit was settled. Ogden is re- 
puted to be a lawyer in New York. Witness 
has been sued on the note in Michigan. The 
acceptance has never been given up. It was,^ 
witness thinks, payable in sixty days. It 
was due before witness was again sued on 
the note, a year or more. At the time Ogden 
agreed to take a good city acceptance, and 
when the acceptance was taken, nothing was 
said as to what should be done with the note. 
At the time the acceptance was given, and 
ever since, witness has been greatly embar- 
rassed; thinlis he gave but one acceptance. 
Witness is positive that at the time the ac- 
ceptance was given, a sum of money wa& 
paid to him, which was the amount the ac- 
ceptance exceeded the note. Schuyler had no- 
assets of witness. Schuyler says, on or about 
the 4th of September, 1839, witness accepted 
a draft drawn by Ketehum, payable to his 
own order, for two thousand three hundred 
and fifty dollars, payable in sixty days. It 
was indorsed to Ogden. This draft became 
due about the Gth of November, following. 
Witness accompanied Ketehum to Ogden's 
office, where Ketehum gave Ogden his draft 
or note indorsed by witness, for the above 
amount, and took up the first acceptance. 
Witness was able to pay the amount when 
the second draft became due. Ketehum paid 
some money on the renewal of the accept- 
ance. It must be an agreement, as if stiit 
should be commenced before the time agreed 
upon, a com't of chancery would enjoin the 
party from prosecuting the suit. And such 
an agreement must be founded on a valuable 
consideration. 

Such an agreement may be proved by parol 
or by writing, and must have been so ex- 
pressed as to be understood by the parties. 
Such an agi-eement does an injury, in a legal 
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point of view, to the indorsers. They have 
the right to pay the note to the legal holder, 
and be subrogated into the rights of the hold- 
er, to prosecute the makers of the note. But 
if he has made such a contract with the hold- 
er, as to prevent any action from being 
brought on the note for a given time, this 
right of the indorsei's is impaired, and they 
are consequently relieved fi*om responsibility. 
If the acceptance was not received in pay- 
ment, but was received with an express 
agreement that there should be no proceeding 
on the note until the acceptance become due, 
the defendants are discharged. The holder 
of the note was not bound to sue the malier, 
but he discharged the indorsers if he made a 
contract, founded on a valuable considera- 
tion, that he would not sue for a given time. 
And if, as a condition to the giving of the 
'acceptance, the holder agreed to wait until 
the acceptance became due, the defendants 
ai-e discharged. "Whetlier there was such an 
agreement, is for the jui-y to determine. If 
there was a contract of this import, it must 
have been made with Mr, Ogden, the wit- 
ness. All that is pretended to have been 
done in regard to the acceptance was done by 
him; he, in fact, at the time, being the holder 
of the note, owning one half of it, and having 
it in his hands for coEection. And Ogden, 
from general recollection, says that he made 
a general agreement with Ketchum respecthig 
the note, except what he has stated on his 
examination, that on taldng the acceptance 
there was no agx-eement to give time. If you 
find for the plaintifiC, you will give interest on 
the note; if for the defendant, your verdict 
will be general. 

Jury could not agree, and were discharged. 



Case K"o. 3,195. 

COOPER V. GORDON et al. 

[4 McLean, 6.]^ 

Circuit Court, D. Micliigan. June Term, 1845. 

Jurisdiction— Action against Joint Ixdorsers 
— Sekvice of Process — Plea in Abatement. 

1. Where there are three joint indorsers, and 
the process is served on two of them, under the 
act of 1830 [5 Stat. 321], the suit may be pros- 
ecuted against tlie two. 

2. A plea in abatement can not he retained, 
on tlie ground that the other joint indorser is a 
citizen of another district. 

[At law. Action by James F. Cooper 
against James Wright Gordon, Geox'ge ^ O. 

Gibbs, and Sanford, as joint indorsers 

of a promissory note.] 

:Mi-. Hand, for plaintiff. 
Mr. Romeyn, for defendants. 

OPINION Oli* THE COURT. This action 
is brought by the plaintiff, a citizen of New 
York, against the defendants as indorsers of 

* [Reported by Hon. John McLean, Circuit 
Justice.] 



a note. The defendants pleaded in abate- 
ment that one Sanford, who is living, was a 
joint indorser with defendants. To this the' 
plaintiff replied, that Sanford was not a 
citizen of Michigan, but of another state, at 
the time the suit was commenced. The 
pleadings raise the question whether, under 
the act of congi-ess of the 25th February, 
1839, this action is maintainable. That act 
provides, "that where any suit at law or 
equity commenced in any co'm't of the United 
States, tha'e shall be several defendants, 
any one or more of whom shall not be in- 
habitants or found within the district where 
the suit is brought, or shall not volun- 
tarily appear thereto, it shall be lawful for 
the court to entertain jurisdiction, and pro- 
ceed to the trial and adjudication of such 
suit between the parties who may be properly 
before it; but the judgment or decree ren- 
dered therein shall not conclude or prejudice 
other parties not regularly served with pro- 
cess, or not voluntarily appearing to answer; 
and the misjoinder of parties who are not 
so inhabitants, or found within the distinct, 
shall constitute no matter of abatement or 
other objection to said suit" Under this 
act, where an individual is served witli pro- 
cess, he being within the district tempora- 
rily, but a citizen of another disti-ict, he 
may waive his objection to being sued out 
of his disti'ict, and appear in the suit But 
there can be no doubt under the act that a 
service of process being made on a part of 
the defendants, they being citizens of the 
district, that the suit may be prosecuted 
against them. The statute was intended to 
provide for a case like this; and words could 
not be more appropriately used to effectuate 
the object. 

The defendants are both citizens of Michi- 
gan, and having been served with process 
they are bound to answer. The demurrer is 
overruled. 

[NOTE, On the trial of the action, the jury 
were unable to agree. See Case No, 3,194,] 



Case ITo. 3,196. 

COOPER V, HARDY. 

[Cited in Ten Broeck v. Pendleton, Case No. 
13,S2T, in brief of counsel, to the point that on 
attachment tlie court may amend the declara- 
tion, if the justice of the case requires. No- 
where reported; opinion not now accessible.] 
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Case "No. 3,197. 

COOPER V. JOHNSON. 

[Cited in Trustees of aiut. Bldg. Fund & Dol- 
lar Sav. Bank v. Bosseuix, 3 Fed. 835. No- 
where reported. This case was decided in the 
third district court of Louisiana, and is prob- 
ably a state case.] 
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Case Mo. 3,198. 

COOPER v. LABER. 

[1 Biss. 539.] ^ 

Circuit Court, N. D. Illinois. Oct. Term, 1S6G.* 

Securities Gives to Railroads to Am in Con- 
STRt•cTIo^' — Bona Fide Holders mat Enfoecb 
— Collateral Agreement — Presentations — 
Informal Indorsement Ccred — Maker must 
Respond to Innocent Holder. 

1. A note given to a railroad company as sub- 
scription for stock, may be enforced by a bona 
fide bolder, notwithstanding existing agreements 
or equities between defendant and the company. 

2. An agreement made by the company at Lbe 
time of the giving of the note, and as a part of 
the same transaction, that it would save de- 
fendant harmless on his subscription, does not 
constitute a valid defense unless the plaintiff 
<;au be charged with notice. 

3. The fact that the plaintifiE knew for what 
the note and an accompanying mortgage were 
given, makes no difference; nor do any false or 
frai'iduleut representations made to induce de- 
fendant to execute the note, unless notice of 
them is brought home to the plaintiif. 

4. The plaintiff having received the note and 
mortgage attached to, and as collateral security 
for a bond of the company, containing a clause 
that the note and mortgage were assigned and 
transferred "in connection with the bond and 
not otherwise," but without any written in- 
dorsement, any informality in such transfer is 
cured by the written indorsement of the note 
made before maturity by the president with the 
knowledge and consent of the board of direct- 
ors. 

5. The rule of law that the defendant having 
executed the note and enabled the company to 
raise money on it, must respond to an innocent 
holder, is well established and founded on the 
plainest principles of justice and equity. 

[See note at end of case.] 

This was an action by [Tunis Cooper] the 
indorsee of a promissory note given by the 
defendant [Jacob Laber] on the 6th day of 
May, 1856, for the sum of thiity-seven hun- 
dred dollai'S, to the Racine and Mississippi 
Railroad Company, and payable with ten pei- 
cent, interest, at the office of -the company, 
in Racine, Wisconsin, on the 10th day of 
May, 18G1. 

Lewis Umlauf, for plaintiff. 
Knowlton & De Wolf, for defendant. 

DRUMMOND, Disti'ict Judge, charged the 
jury as follows: 

It is necessary that you should imderstand 
clearly the circumstances under which this 
note was given. By acts of the legislatures 
of Wisconsin and of Illinois, certain corpora- 
tions were authorized to consti-uct a railroad 
from Racine, partly through Wisconsin and 
partly thrcugh Illinois to the Mississippi riv- 
er at Savannah, and to consolidate those 
roads with each other, so as to make one 

^ [Reported by Josiah H. Bissell, Esq., and 
Iiere x-eprinted by permission.] 

- [Affirmed in Laber v. Cooper, 7 Wall. (74 U. 
S.J oGo.2 



continuotis line of road. Articles of associa- 
tion were entered into to accomplish that 
pui'pose. After this was done, iJie company 
sought to raise money by obtaining subscrip- 
tions to the stock of the road from different 
parties along the line, and took from them 
notes similar in character to the one that is 
in evidence here, and to secure their payment 
mortgages were given on real estate. Ac- 
cox'dingly, to secui-e the payment of this note, 
the defendant executed- a mortgage on his 
farm. At the time this note and mortgage 
were given, the Racine and Mississippi Rail- 
road Company entered into an agreement with 
the defendant to the effect that, in consider- 
ation "that the defendant assigned to the com- 
pany his right to any dividends that he might 
be entitled to on his stock, the company would 
save him harmless from the payment of in- 
terest and from any loss whatever for his 
subscription to the stock. On the 29th day 
of May, 1856, the railroad company executed 
a bond, with coupons attached, and in June 
of that yeai' this bond, together with the 
note and mortgage, were assigned to the 
plaintiff, he paying the amount of the note. 
The bond recited that the company was in- 
debted to the bearer in the sum of thirty- 
seven hundred dollars, payable at their office, 
in the city of New York, on the 10th of May, 
1S61, with interest from and after the 10th of 
May, 1856, at the rate of ten per cent., payable 
semi-annually, and that as secm-ity for the 
same it assigned and transferred to the hold- 
er of the bond the note and mortgage of the 
defendant. The note unindorsed, the mort- 
gage and bond, were fastened together and 
delivered to the plaintiff's son and agent, 
Fletcher Cooper, at the time the money was 
paid. There is evidence tending to show that 
certain representations were made at the 
time by parties who procured the note and 
mortgage from the defendant, and which it 
is said caused him to execute them, and tliere 
has been also a good deal of evidence inti*o- 
duced, the object of which, on the part of the 
defendant, is to show that these representa- 
tions were untrue, and therefore it is claimed 
the defendant was not hound to pay the note 
and mortgage. The only remark the court 
desires to make in relation to that is this: 
It is necessai-y for you to distinguish between 
statements made by way of expressing an 
opinion or a simple recommendation, and 
those made by the parties with a view of in- 
ducing the defendant to execute the note. A 
mere expression of opinion, or a recommen- 
dation in relation to certain things should, of 
course, be regarded merely as the judgment 
of the party. A statement o£ the facts which 
the defendant would not be presumed to 
know, and had not the means of knowing, 
with a view of inducing him to execute the 
note, would be different. 

The court will leave it to you to determine 
whether there were representations made as 
facts to the defendant, with a view to induce 
him to execute the note and mortgage, which 
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■were false. If you should find that these 
statements were made, and were untrue, the 
next question would be whether they would 
affect the plaintiff. 

It was in Jime, 1856, that the note and 
mortgage wei'e transferred to the plaintiff. 
You have to take the state of facts as they 
existed at that time, in ordec to ascertain 
the bona fide character of the assignment; 
whatever might occur afterwards could not 
affect the plaintiff. It is made a question 
how far the facts at the time hound the 
plaintiff. There can he no doubt, from the 
evidence in the case, that the plaintiff knew 
for what the note and mortgage were given; 
that they were given as a subscription for so 
many shares of the capital stock of the com- 
pany. The main question is,, whether the 
plaintiff knew of the existence of the repre- 
sentations alleged to be made, at the time, 
or prior to the execution of the note, and also 
knew that they were imtrue. Is there evi- 
dence in the case that tends to show that 
the plaintiff or his son, Fletcher Cooper, at 
the time the bond, note, and mortgage were 
taken, knew, or had reason to know, that 
there were any false or fraudulent represen- 
tations made to the defendant to induce him 
to execute them? If there is not any such 
evidence in the case, then, according to the 
view which the court takes, the plaintiff 
would be as to that a bona fide holder of the 
note and mortgage, and would not be bound 
by any equities which might exist between 
the railroad company and the defendant. 

The defendant's counsel has contended that 
the note and mortgage were invalid, for the 
reason that the articles of consolidation were 
void; that there was in realiiy no founda- 
tion in law for the, note and mortgage to rest 
upon; and some authorities have been cited 
on this point. I have not had as much time 
as I would desire to consider this question. 
The main ground upon which he puts it, as 
I imderstand, is, that those articles of as- 
sociation between the different corporations 
were not under seal, and therefore the imion 
of the roads in the two states was illegal. 
So far as I am at present advised, I am in- 
clined to think, considering the manner in 
which this question arises, so far as the 
authority was concerned on the part of the 
raihoad company to receive this note and 
mortgage, we must treat them as a valid 
note and Mortgage. 

I have spoken of the alleged misrepresenta- 
tions that were made at the time, and of 
the necessity of the plaintiff or his agent 
knowing that these misrepresentations were 
made, before that part of the defense can 
be made out. I will now particularly call 
your attention to the fact that at the time 
the note and mortgage were given, the rail- 
road company entered into a written agree- 
ment with the defendant There is no 
doubt that the note and mortgage, and the 
agreement, were all one transaction. The 
question is, was the plaintiff, at the time of 
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the transfer to him, aware of that agree- 
ment? Did he know -the natiu*e and con- 
tents of that contract? If he did, then he 
was bound by it, not otherwise. You will 
see that the agreement, by its terms, seems 
to contemplate that the note and mortgage 
were to be transferred, because in the case 
of transfer the company guarantees the de- 
fendant against loss. The view that I take 
of it is that, imless the plaintiff or his son, 
as agent, knew of the existence of this agree- 
ment made by the company, he is not bound 
by it 

The only remaining question is whether 
there was an indorsement or assignment of 
the note to the plaintiff. The evidence 
shows that the Racine and Mississippi Rail- 
road Company appointed agents to negotiate 
the loan of tiese notes and mortgages, and 
by vU'tue of the authority so given, as I un- 
derstand, this and similar bonds were execu- 
ted by the company, which were secured 
collaterally, as in this case, by notes and 
mortgages. As I have stated, the note was 
not indorsed by the company. By the terms 
of the bond, they transferred and assigned 
the note; but there is a clause in the bond 
thiat declares that the note and mortgage 
were assigned and transferred in connection 
with the bond— "in connection with the bond, 
and not otherwise." So that I think it is 
quite clear that it was the intention of the 
company that the bond, the note, and the 
mortgage, should all go together, forming 
one security to the holder or bearer. They 
were all attached togeth^, and transferred 
at the same time to the plaintiff. 

There may be a question whether this was 
not legally a good indorsement of the note 
by the payees, the Racine and Mississippi 
Railroad Company. It is true the indorse- 
ment was not written on the back of the 
note, but it was written upon a paper which 
was attached to it and which it was intend- 
ed should become a part of it. However 
that may be, there was a written indorse- 
ment afterward, and years before its ma- 
turity, made upon the note by the president 
of the company to the plaintiff. Some ques- 
tion has been made whether this indorse- 
ment was authorized. You have heard the 
testimony of Mr. Durand, the president on 
that subject There is no doubt that it was 
the intention of the company to ti-ansfer ' 
whatever right of property it had in the 
note to the ph^intiff, at the time that the 
money was received and the negotiations 
consummated. Therefore, the written indorse- 
ment upon the note, which was subsequently 
made, was only carrying out the intention 
of the parties at the time. He says that it 
was the subject of conversation in the board 
of du-ectors; that indorsements were made 
by him from time to time in the presence- 
and with the knowledge of the board; and 
he gives the reason why. It was supposed 
that under the law of Illinois a written in- 
dorsement of a note w^s necessary. It was 
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thought, he says, by the hoard, that no ad- 
ditional authority was necessary in order 
to enable him to malce the indorsement, and 
it was made accordingly. If you believe 
this, then I think there is no doubt that 
tliere was a valid technical indorsement made 
on the note, because if his statement is true, 
it was done with the knowledge and con- 
sent of the board of directors, and in fact 
it would have been a breach of faith for 
the board of directors to withhold the in- 
dorsement from the note, if that were nec- 
essary, because they had transferred the note 
for which they had received value in cash, 
and it was right that they should give to 
the plaintiff all the power and control over 
the note which they themselves had. 

You will perceive, therefore, that accord- 
ing to the view which the court takes in 
this "Case, the plaintiff was a bona fide hold- 
-er of the note, and can recover, if he did 
3iot know that there were any false or fraud- 
ulent representations made at the time, or 
previous to its execution, and which caused 
its execution, and if he did not know of th.e 
existence of the contract or agreement given 
by the railroad company at the time that it 
was executed, and if he paid value for it. 
The reason of this is apparent. It is said 
to be a hard case for the defendant, as the 
stock has become worthless, that he should 
pay his money for notliing. That may be 
true, but the question is, who shoiild suffer 
a loss in a case like this? Admitting tha|; 
he has been imposed upon, and as between 
the original parties themselves he ought not 
to pay it, still if he or the plaintiff has to 
suffer, the rule is that by executing the note 
and enabling the company to put it in cir- 
culation and raise money on it, the defend- 
ant must suffer the loss, for if he had never 
executed the note, or caused it to be put in 
circulation, the plaintiff never would have 
advanced his money on it. That is the rea- 
son of the rule of law on the subject, and 
it is founded, it seems to me, on the plain- 
est principles of justice and equity. 

Therefore you will see that the case turns, 
so far as you are concerned, upon this, viz: 
whether there is any evidence in the case 
which shows that the plaintiff knew that 
there were misrepresentations made (if there 
were misrepresentations of the character that 
I have stated) and whether the plaintiff 
knew of the existence of the agreement that 
was made at the time by the railroad. If 
he did not, and if there was no fact brought 
to his knowledge which would cause a pru- 
dent man to make inquiry, then I think that 
the plaintiff is entitled to recover. If, how- 
ever, he Imew of the existence of ar^ fraud 
—if he knew of this contract and its terms — 
then he is not a bona fide purchaser with- 
out notice, but he takes the note and mort- 
gage subject to the equities which exist be- 
tween the parties, and the defendant would 
not be liable. The other questions raised 
by the defendant I shall reserve for future 



consideration, if it becomes necessary. If 
you shall find for the plaintiff, of course he 
is entitled to recover the amoimt of the note 
with interest from the last payment, which 
was the 10th day of May, 1857. 
Verdict for plaintiff. 

[NOTE. Defendant moved for a new trial. 
The motion was overruled, and judgment en- 
tered upon the verdict. 

[From statement of case by Mr. Justice 
Swayne in the supreme court, see post.] 

NOTE [from original report]. This case waa 
carried by writ of error to the supreme court 
and the judgment below affirmed, the position 
and reasoning of Judge Drummond being adopt- 
ed as the views of the supreme court. [Laber 
V. Cooper] 7 Wall. [74 U. S.] 563. A bona fide 
holder of bonds may enforce them, independept 
of any equities between the original parties. 
Morris Canal • & Banking CJo. v. Fisher, 1 
Stock, ra N. J, Eq.] 667; Finnegan v. Lee, 18 
How. Fr. 186; Bank of Rome v. Village of 
Rome, 19 N. Y. 20. To the same effect, see 
State of Illinois v. Delafield, 8 Paige, 527: on 
appeal, 2 Hill, 159; Mechanics' Bank v. New 
York & N. H. K. Co., 3 Kern. [13 N. Y.] 625; 
cited and approved in Bank of Rome v. Vil- 
lage of Rome, 19 N. Y. 20. That fraudulent 
representations, made at the time of subscrip- 
tion do not constitute a good defense, see opin- 
ion of Hopkins, J., in tlpton v. Hansbrough 
[Case No. 16,801] Feb. 1873, to appear in sub- 
sequent volume of these reports. 

[NOTE. In addition to the adoption of the 
views expressed by the circuit court, the su- 
preme court further held, as to the additional 
grounds assigned as error, that an irregularity 
consisting in a failure to reply to a plea was 
cured by the trial and verdict; moreover, the 
objection could not be raised for the first time 
in the supreme court; and, furthermore, sec- 
tion 32 of the judiciary act forbids a judgment 
to be reversed for any want or form in the pro- 
ceedings except such as shall have been spe- 
cially pointed out by demurrer. Also, tihat an 
objection that the verdict was not responsive to 
the issues submitted was too late for the like 
reasons, and that an exception to the overruling 
of an objection to certain testimony could not 
be considered, because not distinctly taken 
and placed upon the record. Laber v. Cooper, 
7 Wall. (74 if, S.) 565.1 
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COOPER V. MATTHEYS. 

[5 Pa. Law J. 38; 8 Law Rep. 413,] 

Circuit Court, E. D. Pennsylvania. May, 1842. 

Enjoining Infringement op Pa,tent — Laches. 

1. An injunction will not be granted to re- 
strain the violation of a patent or copy-right, 
where the defendant has been in possession a 
length of time, claiming by an adverse , title, 
until the right is first settled at law; nor will 
it be granted in any case where the party apply- 
ing for it has not shown good faitii, conscience, 
activity and diligence, nor where there is any 
doubt or uncertainty as to the facts. 

2. If, on a motion for an injunction, there 
appears from the affidavits of the parties, or 
witnesses, such a repugnancy in point of fact 
as makes it necessary to decide as to the rela- 
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tivft trutli of their conflicting statemijnts, or the 
credibility of the witnesses, the injunction will 
not be granted. 
[Cited in Stimpson v. West Chester R. Co., 4 
How. (43 U. S.) 387.] 

3. The loss of a patent issued under the act 
of 1793 [1 Stat. 318J, which directs it to be 
recorded, is no excuse for the plaintiff's delay to 
apply for an injunction, to restrain its viola- 
tion, nor where his improvement or patent has 
come into public use during his inaction, or from 
a state of things of which he might have had 
notice by the use of due diligence, although he 
had no notice of the violation by the defendant. 

On motion for an injunction to restrain 
the infringement of a patent [granted to I. 
Cooper, October 25, 1832], after biU filed and 
suit at law commenced at the same time. 

J. R. Ingersoll, for plaintiff. 
William L. Hirst and James Todd, for de- 
fendant 



BALDWIN, Circuit Justice. The plaintiff 
in his bill sets out a patent for a new and 
useful improvement in constructing caiTiages 
for raihroads, granted in October, 1832, which 
he alleged was lost before 15th of December, 
1836, and a new one granted in October, 
1839, for the same improvement; that he 
has sold the invention, reserving the right to 
use it; that it is used by his vendees, and 
that from the date of the patent the defend- 
ant had made and sold, and is now making 
for sale, carriages with the improvements 
patented, with notice of the patent, «&c. In 
a special affidavit attached to the bill, the 
plaintiff states that he is in possession of the 
improvement patented, and has made sales 
of rights to use and seU it to the persons, 
and for the sums specified; that defendant 
is a car builder, engaged in infringing the 
plaintiff's right In an affidavit made be- 
fore filing the bill, the plaintiff states that he 
sold the right to use his invention to the New 
Castle and Frenchtown Railroad Company, 
in 1832, and knew of no others using it but 
himself till 1835, when he found Leech's 
line using them, and gave notice to their 
agent at Johnstown, and one of the parties 
interested in that line, that he would bring 
suit, that he employed an attorney to sue an- 
other person who used the improvement, who 
he was informed settled for the same, that 
the patent was lost in 1836, and he has never 
been able to find it That he knew of no 
persons infringing his right HU lately, that he 
has resided in Johnstown since 1834, that he 
has but lately heard of the use of his im- 
provement in Philadelphia, and lost no time 
in giving notice of his right, and forbidding 
the use thereof. The bill was filed the 15th 
of April; on the 16th, defendant stated in 
an affidavit, that he had been engaged for 
three years past, and is still engaged as a 
master workman in making cars for the rail- 
roads in Pennsylvania, without any notice 
or application of the plaintiff, and never saw 
the model of plaintiff's improvement till the 
14th inst, that to the best of his knowledge 



he has never used the plaintiff's improvement 
or any part of it nor ever heard of its being 
patented, that he builds on his own plan as 
directed by the Pennsylvania engineers, and 
does not interfere with plaintiff's improve- 
ment; employs twelve hands, and is under 
a contract to build five cars for carriers on 
the Pennsylvania improvement That, he 
follows the plan of one Arnold, to whom he 
succeeded; that Arnold carried on the busi- 
ness many years in the same shop immedi- 
ately preceding the defendant's taking it 
In a supplementary affidavit on the 11th of 
April, he states that Arnold made cars simi- 
lar to what defendant makes since 1831 or 
1S32, without any claim by plaintiff, and that 
defendant has never built a car on plaintiff's 
plan, and does not intend to do it— that any 
sales made by plaintiff have been made with- 
in a few months past— that he never heard of 
any such sales tiU within two weeks, and 
will answer the bill. 

Thomas B. Parker states in his affidavit 
taken 17th April, that he commenced build- 
ing cars as a master workman in 1836, and 
continued to do so till 1839, on the same plan 
as Arnold and Mattheys, as du:ected by the 
engineers of Pennsylvania; that he never 
heard of plaintiff's patent till about the 1st 
of April, and first saw his model on the 15th; 
that he has never used plaintiff's improve- 
ment or intended to use it By his counter 
affidavit on the 17th April, though plaintiff 
stated that he never knew of the defendant's 
infringement of his right till a few days ago, 
or that it had been infringed by others, ex- 
cept those with whom he made arrange- 
ments, whom he names, and states the sums 
they paid him, and that the defendant's 
cars are a direct violation of plaintiff's pat- 
ent by using the improvement specified, 
Peter Allison, in his affidavit on the same 
day, states that defendant uses the plain- 
tiff's improvement in all its parts, and that 
the improvement is original. The defendant 
produced the affidavit of F. D. Sanno, that he 
saw cars on the Mauch Chunk Railroad in 
1836, which were constructed in the same 
manner substantially as those of the defend- 
ant and Parker, and that they were in com- 
mon use as passenger cars. 

On this state of the case as disclosed by 
the bill and affidavits, it will be asumed -for 
the pmrposes of this motion, that the facts 
therein stated and not contradicted, are true, 
though they will not have the same effect 
as on a motion to dissolve an injunction on 
the coming in of an answer after the return 
of a subpoena, or on the final hearing of the 
cause. On the motion to award an injunc- 
tion, the plaintiff must rest on the case stat- 
ed in the bill, though he may by affidavit 
state any matters which it sets forth with 
more particularity, and a reference to collat- 
eral matters which explain, or which tend to 
support and strengthen it; he may, also, in 
the same way, contradict any statements 
made by the defendant in his affidavit, and 
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either party may take and read the affida- 
vits of other persons. 19 Ves. 621. But no 
affidavit of the defendant (or his answer in 
this stage of the ease, which is considered 
an affidavit— 1 Buss. 362; 1 Cord. c. 66; 19 
Ves. 351; 1 Jac. & W. 590) can be consid- 
ered as evidence to overthrow any averments 
in the bill, not supported by other testimony; 
it is' only affidavit against affidavit, on which 
the chancellor decides if he is fully satisfied 
how the fact may be; or if there is such 
contradiction in the respective affidavits as 
leaves him in doubt, he refers the matter to 
a master, or directs an issue to inform his 
conscience before deciding the motion. 

In awarding an injunction a very delicate 
and highly responsible power is used, which 
ought not to be exerted when there is rea- 
sonable doubt as to the existence of any 
fact on which the application is founded. 
2 Dickens, 600; Cowp. 7. If there appears 
from the affidavits of the parties or wit- 
nesses, such a repugnancy in point of fact 
as makes it necessary to decide on the rela- 
tive truth of their conflicting statements or 
the credibility of the affirmants, no prudent 
judge will undertake so dangerous an in- 
quiry in the first stage of the cause. Great 
latitude is allowed in order to present the 
application with all its attendant circum- 
stances operating in favor of or against it, 
though the range may be wider than the 
bill. It depends on the matters of fact or 
law, which appears to be contested, whether 
the chancellor wiU examine the above case 
involving the respective rights of the par- 
ties. The great object is to look for that full 
information which will lead his mind to a 
certainty as to aU material facts, for doubt 
or uncertainty is fatal to the motion to grant 
the injunction (2 Atk. 182; 1 Didiens, 101; 
1 Baldw. 218 [Bonaparte v. Camden & A. 
K. Co., Case No. 1,617]; 4 Wash. O. C. 260 
CEsaac v. Cooper, Case No. 7,096]), though 
it is a good cause for continuing it on a 
motion to dissolve (3 Yes. 140); the burthen 
of proof being on the plaintiff in one case 
and on the defendant in, the other. On the 
other hand if the bill or affidavit state any 
facts not denied in the affidavits on the part 
of the defendant, or the plaintiff by counter- 
affidavits does not deny the statements of 
the. defendant, such facts are assumed as 
a safe basis for a decision on the motion, 
though they may be open to inquiry at a 
subsequent state of the cause, and the mat- 
ters of law involved in the motion will be 
considered with reference thereto. 

The reason on which any action is de- 
clined, when there is an issue of fact between 
the parties or their affirmant, is obvious. By 
gi-anting the injunction, positive credence is 
given to the affidavits on the part of the 
plaintiff, and those of the defendant are re- 
pudiated direefly, whereas by refusing the 
injunction nothing more is done or intended 
than a decision that the fact is so doubtful 
as not to be safe to act on the assumption 



of its truth, thus leaving it entirely open 
to futm*e investigation. It must be obvious 
too, that in applying for an injunction, the 
plaintiff seeks either to interrupt the course 
of the common law or to ask for some relief 
which he cannot have at law; he must con- 
sequentiy state and make out a case for equi- 
table relief on such facts as bring his case 
within the jurisdiction of courts of equity 
and proper for its exercise. Hence if he 
fails to satisfy the conscience of the chan- 
cellor affirmatively, he has no case before 
him, for the doubt or uncertainty as to facts 
is of the same effect on a motion, as their 
non-existence. 

In this case the grant of a patent to the 
plaintiff for the improvements specified, its 
validity, or his possession of the exclusive 
right to use it as stated by the plaintiff, or 
the fact of his using, selling and making 
contracts for its sale and use, is not con- 
troverted by the defendant, and will be as- 
sumed as sufficientiy made out Nor has 
the plaintiff contested the facts that the de- 
fendant is, and for three years has been, a 
car builder, or that Arnold, to whom he suc- 
ceeded, was not so engaged for some yeai's 
before— that either had notice of the patent 
or of plaintiff's claim otherwise than is 
stated, or denied that Parker had been en- 
gaged in building on the same plan as Ar- 
nold and the defendant from 1836 to 1839. 
There is however, a direct issue between 
the parties on the fact of infringement of 
the patent right; by its positive averment on 
one side, and as positive denial on the other, 
after having seen the plaintiff's model; 
though the defendant's first affidavit was to 
the best of his knowledge, his supplemen- 
tary one is unqualified that he never used 
the plaintiff's improvements— so that, as 
both sets of affidavits cannot be true, the 
fact of infringement depends on which are 
entitied to credence. The exhibition of the 
models on which the parties construct their 
respective carriages, does not suffice to turn 
the scale either way, without an examina- 
tion into the details of the construction, com- 
bination and operation of all their parts by 
competent mechanics, who, on a compari- 
son of the models, might decide the fact of 
infringement if they concurred in opinion, 
but if they differed, would leave it as doubt- 
ful as it is on the affidavits; and, as the fact 
depends on the substantial identity of the 
cars in their parts, combination and effect, 
with no other sources of information than 
the affidavits and an inspection of the 
models, it would be incurring great danger 
of error, were the infringement to be taken 
as proved on such evidence as has been ex- 
hibited by the plaintiff, when it is opposed 
by the oath of those who bring master work- 
men in the constiniction of the cars, who 
must be equally competent to know whether 
the patent is violated or not Assuming, 
then, that all the other averments in the 
plaintiff's bill and affidavits are time, he has 
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not made out so clear a case of an infringe- 
ment of Ms right, as to come within the rules 
of equity, as laid down by the court in the 
vai'ious cases which have arisen; he has not 
satisfactorily established the fact on which 
the motion turns, in the absence of which 
he has no case at law or in equity, or, which 
is of the same effect on this motion, he has 
not so clearly established it as to leave no 
reasonable doubt or uncertainty respecting 
it 4 Wash. 261 psaac v. Cooper, Case No. 
7,096]. On this ground alone the motion 
must be overruled; but there are others 
equally decisive and more general, as well as 
more important, in their application. Tak- 
ing the plaintiff's right to be unquestioned- 
assuming the violation by the defendant, as 
well as all the averments in his bill and 
affidavits to be true— they do not so account 
for the lapse of time before bringing a suit 
at law, or applying for an injunction, as to 
bring his case within the settled rules of 
equity, which require the plaintiff to be 
prompt in his application for that summary 
and prompt relief which is afforded only in 
cases where there has been due diligence in 
asserting his rights. Indeed, the nature of 
the relief points directiy to its requisites; 
it is to protect from impending danger a 
right, or property, which the law cannot 
avert If he acquiesces, or is inactive, while 
the danger exists or the mischief is done, it 
negatives the necessity of action in equity, 
unless the inaction is accounted for. 

The loss of his patent is no excuse for delay. 
It was issued under the act of 1793, which 
directed it to be recorded. 1 Story's Laws, 
301 [1 Stat 318]. A copy could have been 
obtained, which would have been full evi- 
dence of his right as the original. [Patter- 
son V. Winn] 5 Pet [30 TJ. S.] 241. A new 
patent issued under the 3d section of the 
act of 1837, gave no better evidence of his 
right, than a copy of the old one; nor afford- 
ed any additional protection. 4 Story's 
Laws, 2547 [5 Stat 192]. The case stands, 
thei'efore, as if the .original patent had not 
been lost The want of actual Imowledge 
of the infringement by the defendant and 
Parker or Arnold, is not, under the circum- 
stances of the case, a sufficient excuse. The 
plaintiff states in his first affidavit that he 
knew of the use of his improvement on 
Leech's, in 1835; that his residence for the 
past six years has been at the end of the 
western section of the Pennsylvania Rail- 
road, and that he then gave notice of his 
patent, &c.; but he does not state that he 
has brought suit, or permitted the use of 
his improvement by that company. This is 
such knowledge of a public use on one end 
of the great line of transportation travers- 
ing nearly the whole state; and there is such 
a connection between the railroads and in- 
termediate canal, that notice of the infringe- 
ment at one end, by one of the transporta- 
tion companies, gave the strongest reasons 
for believing that it had happened at the 



other end, such as ought to have led to 
prompt inquiry to ascertain the fact, which 
was easily done. Under such circumstances, 
tiie want of knowledge is so far evidence of 
negligence in not preventing the public use 
of the invention patented, both by the con- 
struction and use of the carriages on which 
it is used on the great route of transporta- 
tion, as to impress on the case such laches 
as leaves the plaintiff to his remedy at law. 
The inquiry is not whether the plaintiff had 
notice of the violation of his right by the 
defendant, but whether his improvement 
has come into public use during his inaction 
on a state of things of which he might have 
had notice by the use of due diligence, or 
when the law of eqtdty deems negligence 
to be the same as notice. A court of equity, 
which is never active in relief against con- 
science or public convenience, has always 
refused its aid to stale demands, where the 
party has slept upon his rights, or acquiesced 
for a great length of time. Nothing can call 
forth this court into activity but conscience, 
good faith, and reasonable diligence; while 
these are wanting, the covit is passive and 
does nothing; laches and neglect are always 
discountenanced; and therefore, from the 
beginning of this jm'isdiction, there was al- 
ways a limitation of suit in this coiu^t 
[Piatt V. Vattier] 9 Pet [34 U. S.] 416, 417; 
Smith V. Clay, cited from 3 Brown, Ch. 640. 
This principle is peculiarly applicable to mo- 
tions for injunction in cases of patent and 
copyright, and has been imiformly applied 
to them. It will not be granted against a 
party who has been led into the publication 
by the encouragement and acquiescence of 
the author, Jae. 311; 1 Cox, Ch. 283. When 
the author suffers time to run on the viola- 
tion of his right— where ten have been al- 
lowed to publish, the court will not restrain 
the eleventh. A court of equity frequentiy 
refuses an injunction, where it acknowl- 
edges a right, when the conduct of the party 
had led to a state of things which occasions 
the application, and therefore will refuse or 
dissolve an injunction, without saying in 
whom the right is. 4 Con. Ch. 140. Or 
where the copy right is admitted, if the 
violation has been of long " continuance. 19 
Ves. 447, 448. An injunction win not be 
granted to restrain a party who has been 
in possession any length of time, claiming 
by a titie adverse, till the right is first set- 
tled at law. 7 Ch. 165; 6 Jac. Diet 20; 19 
Ves. 448; 1 Cox, Ch. 283; 6 Ves. 51. A plain- 
tiff who states such a case, puts himself out 
of court. 4 Jac. Diet 22. It is a proper rem- 
edy to protect a possession till it appears to 
be against right but is never used to disturb 
a possession under claim and colour of right. 
1 Ves. Sr. 476, S. P. 4 Wash. 0. 0. 260, 261 
[Isaac V. Cooper, Case No. 7,096]. Had the 
plaintiff used due diligence in asserting his 
right when he knew of its violation in 1836; 
had he' put himself on inquiry whether others 
had violated, or were about to violate it, and 



COOPER (Case No. 3,200) 



[6 Fed, Gas. page 486] 



sought relief by a prompt application, his 
case as stated in the hill and affidavits, was 
a proper one for an injunction. 

The sale of his invention, its use by himself 
and vendors, was sufficient evidence of an 
exclusive possession by claim and colour of 
title, so that equity would have protected him 
in the continued enjoyment, whatever doubts 
might have existed as to tlie validity of his 
patent 6 Yes. 707, 708. Such possession 
would have been secured from distm'bance, 
till on a trial or a final hearing, it should 
appear to be without right. 3 Mer. 628. 

The rule on which courts of equity act 
by an injunction in the first instance, is to 
leave the parties in the same position as it 
finds them when the application for relief is 
made, by protecting the plaintiff in the same 
possession which he had before enjoyed, and 
when the possession of the defendant had 
been unmolested, leaving the right of pos- 
session to be settled at law. No cases come 
before com:ts of equily, In which a greater 
degree of diligence is required, than applica- 
tions for injunctions (2 Dow. 6, 536); their 
nature and effect are such as to produce the 
most in-eparable injury when they are im- 
providently granted. Time, which bears 
heavily on all rights or violations of right 
which are not asserted with diligence, has 
run on the possession of Arnold and the de- 
fendant for eight or nine years, and of 
Parker for three, by which the use of the 
plaintiff's improvement has become public, 
without any resort to legal remedies till the 
present application was made. Had this 
public use existed before the application for 
the patent, with the consent of the plaintiff 
or with his knowledge and acquiescence, It 
would have been void, as held in Pennock v. 
Dialogue, 2 Pet. [27 U. S.] 18, 20, and as ex- 
pressly declared in the 15th section of the 
act 1836 (4 Story's Laws, 2511 [5 Stat 123]). 
If, then, the want of actual knowledge of the 
long continued construction and public use of 
cars, on the plaintiff's plan, shall be con- 
sidered as sufficiently accoimting for his 
inaction, it will follow that an injunction will 
be granted, notwithstanding tbe lapse of 
time, unless the defendant will make out such 
a case after the patent has issued, as would 
make it void if it had existed before the ap- 
plication; in other words, such a case as 
would justify the presumption of abandon- 
ment or dedication of the improvement to 
the public. Such a principle cannot be 
adopted without reversing the established 
course of equity, and confounding cases 
whei-e the injunction Is applied to protect a 
right or continue a possession till the right 
is decided; it would also operate most se- 
verely and unjustly on the plaintiff, if the 
same state of things which would defeat the 
injunction on a motion, would annul his pat- 
ent on a trial, which must be the result if 
the public use before a patent is applied, 
which avoids it, must be made out after it 
is granted in order to prevent an injunction. 



Equity acts on different principles in pro- 
tecting the possession of the plaintiff, or de- 
clining to disturb the defendant; it leaves 
the rights of the parties as they stand at law. 
Though a plaintiff may have been wanting 
in that degree of diligence which entitles him 
to relief in equity, yet that alone does not 
impair his right or remedy in damages at 
law. 

A defendant, though enjoined in equity 
from interrupting the possession of the plain- 
tiff, may contest the right at law to the same 
extent as if equity had not interfered. In 
refusing the injunction in this case, no more 
is done or intended, than to decide that the 
plaintiff has not made out a case which en- 
titles him to any relief which he cannot 
have at law. Every right which he may 
have to damages in the pending suit remains 
wholly unimpaired, and if he establishes his 
right and its violation on the trial, he will be 
entitled to an injunction on the final hearing 
of this cause. The motion for an injimction, 
however, in this case, rests on much nar- 
rower groimd than has been thus far assumed 
in favour of the plaintiff. On the actual pos- 
ture of the case, there are two objections to 
the injimction, which in the words of my 
predecessor, "are insurmountable" and "fa- 
tal." The positive denial that the defendant 
makes ears upon the plan of the plaintiff's 
asserted improvement, and his averment that 
the cars he makes do not interfere with 
the plaintiff's patent is not disproved; and 
from the uncontradicted affidavits on the 
part of the defendant it appears that the 
cars made by him, Arnold and Parker, were 
in public use from the date of the original 
patent On both groxmds, therefore, this case 
comes fully within the principles of Isaacs v. 
Cooper [Case No. 7,096]. The infringement 
is denied, the plaintiff's possession was not 
exclusive, and excepting the sale to the New 
Castle company, all the acts which evidence 
the actual enjoyment of his improvement, 
were subsequent to the actual possession and 
continued use by the defendant, of the plan 
on which he now constructs his car, or, at 
most simultaneous herewith. In addition to 
which, the plaintiff has failed in showing 
that due diligence which is indispensable to 
give him a standing in a court of equity, be- 
fore a trial of his right to interrupt the de- 
fendant in the practical, useful, and public 
employment la which he has been actively 
engaged for years. As just regard to pri- 
vate right as well as public convenience, for- 
bids the exercise, in such a cage, of the high, 
delicate, and dangerous power now invoked; 
the com'ts of this circuit, and its judges, have 
exerted this part of their jurisdiction with 
great caution, always declining it in a doubt- 
ful ease, or one not brought forward by a 
party who was vigilant^ nor ever disturbing 
the course of the common law, by awarding 
to a party that extraordinary remedy in 
equity which goes beyond the rules of law, 
unless he presents a case clearly within those 
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estublislied rules and principles which, are 
the basis of canity jurisprudence. 

The motion for. the injunction is, therefore, 
overruled. 

NOTE [from original report]. We have pub- 
lished in the foregoing pages the elaborate opin- 
ion of the late Mr. Justice Baldwin in the case 
of Cooper v. Mattheys, on the subject of grant- 
ing injunctions, particularly in reference to re- 
straining the infringement of patent and copy 
rights. This opinion comprehends the -whole 
learning of the subject granting injunctions; 
and the principles which it settles, have since 
been uniformly adhered to by the court, in the 
exercise of this important branch of their ju- 
risdiction. This decision was published on the 
22ud of May, 1S42 (a few days after it was 
pronounced), in the Public Ledger, but the few 
copies that were preserved have rendered the 
case less known, and therefore less useful, than* 
a larger acquaintance with it, and easier access, 
will effect. 
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Case M^o. 3,201. 

COOPER V. ROBERTS. 

[6 McLean, 93.]^ 

Circuit Court, D. Michigan. • June Term, 1854.' 

Fraudulent Land Patent — School Lands — 
Reservation. 

1. Fraud may be shown in procuring a pat- 
ent at law, as the execution of a deed, being 
executed fraudulently, may be avoided at law. 
But in neither case can fraud be alleged and 
proved at law, except in the issuing of the pat- 
ent, or, of the other, in the execution of the 
instrument. 

. 2. Under a compact with a state to give to it 
section 16, unless it shall be sold or otherwise 
disposed of, congress have a right to reserve 
all mineral lands, and if section 16 contains 
mineral land, a section may be given, as pro- 
vided in the compact, as contiguous to section 
16 as may be. 

3. The right to a particular tract, under the 
grant, did not exist until a survey was made, 
and it the section should be found to contain 
minerals, it is appropriated, by a general law 
reserving all such lands before survey, and an- 
other section for school lands must be selected. 

4. The power of reserving lands for mines or 
salt springs, has uniformly been exercised by 
congress, notwithstanding the i^ompact that sec- 
tion sixteen shall be given for schools, and other 
lands have been substituted for it. This is 
within the compact 

5. Doubts may exist whether the state of 
Michigan could sell the school lands without the 
consent of congress, as they were given in trust 
to the state, for school purposes. 

[See note at end of case.] 

[At law. Action of ejectment by James 
M. Cooper against Enoch C. Roberts to re- 

* nReported by Hon. John McLean, Circuit 
Justice,] 

* [Reversed by the supreme court in Cooper v. 
Roberts, IS How. (59 U. S.) 173.] . 
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cover a part of section 16, in township 50 
north, range 39 west, lyhig within the min- 
eral district south of Lake Superior, in the 
state of Michigan. The plaintiff daims un- 
der the state, and the defendant claims 
through the Minnesota IMIning Company, im- 
der a right of pre-emption from the United 
States.] 

Vinton & Howard, for plaintiff. 
Smith & Campbell, for defendant. 

OPINION OP TEDS COURT. This is an 
action of ejectment, to recover the possession 
of one hundred and sixty acres of land 
claimed by the plaintiff, and of which the 
defendant is alleged to be in possession. 
The plaintiff claims under a patent from the 
state of Michigan, on a public sale. It was 
agreed that the land in controversy was ad- 
vertised by the commissioner of the state 
land office, four weeks; that piursuant to the 
notice, Alfred Williams, for the sum of two 
thousand five hundred dollars, became the 
purchaser; that at the time of the sale he 
paid sis hundred and forty dollars in part, 
and that afterwards he paid the full amount 
of the purchase money, and received the 
state land commissioner's certificate, which 
entitled him to a patent, and that in pur- 
suance .of the certificate the patent was is- 
sued to him. It is also admitted, that on 
the 19th of May, 1852, Williams, for the nom- 
inal consideration of ten thousand dollars, 
sold and conveyed the land by a quit claim 
deed to the plaintiff. The patent was in 
evidence, and also the deed from Williams 
to Cooper. In the compact made between 
the United States and Michigan, on its ad- 
mission as a state into the Union, it is pro- 
vided that, "section numbered 16 should be 
reserved for schools, in every township of 
the public lands within the state; and where 
such section has been sold or otherwise dis- 
posed of, other lands equivalent thereto, and 
as contiguous as may be," shall be granted 
to the state for the use of schools." By an 
act of 1844, the state of Michigan estab- 
lished a land office, and appointed a com- 
missioner, &c. And the same act provided 
that the "commissioner shall have the gen- 
eral charge and supervision of all lands be- 
longing to the state, or which hereafter may 
become its property; and also aU lands in 
which the state has an interest, or which 
may be held in trust by tiie state for any 
purpose mentioned in this titie, and may 
superintend, lease, sell and dispose of the 
same in such manner as shaU be directed by 
law." By a subsequent act, the Michigan 
legislature provided, that, "the minimum of 
the unsold and unimproved school lands shall 
be four dollars per acre; but no lands shaU 
be otherwise sold until they shall once have 
been offered at public auction. Twenty-five 
per centum was required to be paid at the 
time of purchase; and a certificate of the 
purchase was to be made out by the com- 
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missioner, describing the land, price, and the 
terms of payment, &c. And if any sale 
should he made by mistake, or not in ac- 
cordance with law, or obtained by fraud, 
the same shall be void. On the presentation 
of the certificate of purchase, given by the 
commissioner, the seci-etary of state was re- 
quired to issue a patent 

The defendants alleged that the above pat- 
ent was fraudulently procured; and wit- 
nesses were caUed to establish the fraud. 
To this evidence the plaintife objected, that 
fraud could not be shown. But the coiu*t 
held, that fraud at law might be shown in 
the execution of a deed, or in the prociu-e- 
ment of a patent, as well at law as in 
chancery; but that at law the fraud was 
limited to the execution of the instrument, 
and no matter behind that ti-ansaetion was 
admissible as evidence to show fi-aud. Mr. 
Gibson, who is deputy secretary of state, 
filled up the patent, the governor having 
signed in blank. At the time, Governor 
Barry was not at the seat of government, 
and Mr. Gibson states that the patent was 
issued according to usage. Mr. Williams, 
the patentee, states, that the purchase was 
made by Bacon, in the name of the witness, 
without his knowledge or assent In an- 
other instance a similar act was done by 
Bacon, and in that case as in this, he exe- 
cuted a quit claim deed. The consideration 
named in the deed to the plaintiff was nom- 
inal, so far as the witness was concerned. 
By the 57th section of the act of 1844. the 
legal assignee of a pm-chaser at the sale, 
is vested with the same rights as the original 
purchaser. Evidence was offered, to show 
that Bacon, who was substantially the pur- 
chaser, knew that the school section con- 
tained a valuable mine, and deceived the 
commissioner, &e. But the court held this 
was a question between the state and the 
purchaser. 

1. The defendant's title consisted in the 
assignment of a miner's lease, dated 1845. 
2. In a patent from the United States, dated 
9th of April, 1852, reserving any right the 
state might have as school land. The reser- 
vation in the patent was, "any right which 
the state of Michigan may have in and to 
the east half of the northeast quarter, and 
the east half of the southeast quarter of 
section sixteen in town fifty, xmder or by 
virtue of the provisions of the act o'f 23d 
June, 1836" [5 Stat 59]. The patent to the 
defendant was issued under the act of con- 
gress, 1st March, 1847 [9 Stat 146], which 
was an act "to provide for the sale of min- 
eral lands in the state of Michigan." The 
second section of this act requires, "that the 
secretary of the treasury shall cause a geo- 
logical examination and survey of the lands 
embraced in said district to be made and 
reported to the commissioner of the general 
land office. And the president is hereby au- 
thorized to cause such of said lands as may 
contain copper, lead, or other valuable ores. 
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to be exposed to sale, giving six months* 
notice of the time and places, &c., showing 
the number and localities of the mines 
known, the probability of discovering others, 
the qualities of the ores," &c. "And all the 
lands embraced in said district, not reported 
as aforesaid, shall be sold in the same man- 
ner as other lands are sold under acts now 
in force for the sale of the public lands, ex- 
cepting and reserving fcom such sales sec- 
tion sixteen in each township for the use of 
schools, and such reservation as the presi- 
dent shall deem necessary for public use." 
The thu:d section provides, "that all those 
persons who are in possession, by actual 
occupancy, of any portion of the district de- 
. scribed in the first section of this act under 
authority of a lease from the secretary of 
war, for the pm-pose of mining thereon, and 
who have fully complied with all the con- 
ditions and stipulations of said lease, may 
enter and purchase the same at any time 
dm-ing the continuance of such lease, to the 
extent of such lease, and no less, by paying 
to the United States therefor at the rate of 
two dollars and fifty cents per acre. Pro- 
vided, that said entry and purchase shaU 
be made to include the original survey 
of such lease, as near as may be, con- 
forming to the lines of the public surveys 
of sections and subdivisions thereof. And 
all those persons who are in possession by 
actual occupancy, of any of said lands, for 
mining purposes, under authority of a writ- 
ten permit from the secretary of war, and 
who have visible landmai'ks and muniments 
as boundaries thereon, and who have in 
other respects complied with the conditions 
and stipulations contahied in such permit 
may enter and pmrchase the same, to the 
extent of the tract selected by them, and 
reported to the secretary of war, as required 
by said permit and no less, in the same mad- 
ner as those who held under leases, and at 
the same price:" provided such entry and 
purchase be made before the day said land 
shall be offered for sale by order of the 
president; and in the same section, all who 
were in actual occupancy of mines before the 
law, and had paid rents, were authorized to 
pm*chase, &e. The fourth section provides^ 
that aU mineral lands shall be offered for 
sale in quarter sections, and no bid shall 
be received at a less rate than five dollars 
per acre. 

The jury will observe that by the second 
section of the above act, the sea'etary of 
the treasury is to cause to be made a geo- 
logical survey of the entu:e land district, 
in which shall be specially noted the extent 
and quality of the mines, and the distance 
from market All lands not reported to be 
mineral lands, excepting a reservation of 
number 16 for schools, and such other re- 
servations as the president might make, 
were directed to be sold on six months no- 
tice. And by the third section, rights of 
pre-emption were given to all those who 
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held leases from tlie secretary of war for 
mining purposes, who had complied with 
their leases, so that they were permitted 
to piu'chase at any time during their leases, 
at two dollars and fifty cents per acre; and 
such purchase was required to be made to 
the extent of the lease. Also, a right of 
pm'chase was given to those who were in 
possession by permit— provided the purchase 
was made before sale by order of the presi- 
dent And also, the right of pmrchase was 
given to aE who were in actual occupancy 
of mines, before the passage of the act, and 
who had paid rents. By the fourth sec- 
tion, all mineral lands, not occupied as 
above, were required to be sold in quarter 
sections, at not less than five dollars per 
acre; but not to embrace outstanding leases. 
It is proper hers to consider the effect of 
the above act of 1847. It withholds the 
mineral lands from sale under the general 
law. This is clear from the geological sur- 
vey in which mineral lands were to be noted, 
the express provision that such lands should 
not be advertised and sold as the other lands, 
the pre-emption rights given to all who 
were in possession of mines, and the differ- 
ent prices at which such lands were per- 
mitted to be entered, without being ofEered 
at public auction. All the other lands, ex- 
cept section sixteen, which was reserved for 
school purposes, were to be sold. And lands 
not occupied nor claimed, on which there 
were mines, were not to be sold under five 
dollars per acre. If the mineral lands were 
withdrawn from the operation of the gener- 
al law; if a different appropriation of them 
was made by the act of 1847, the sale to 
the defendants is a matter between them 
and the government And here a question 
arises whether congress had power to dis- 
pose of section sixteen, as was done under 
this act There is no controversy as to the 
fact, that a part of the school section is 
included in the patent of the defendant, 
which is referred to in his patent And it 
is proved that the mine of the defendant, 
under the license, occupies a part of section 
16— that from twelve to twenty thousand dol- 
lars have been expended on it, and one of 
the witnesses says, the mine is very rich, 
and worth two hundred thousand dollars. It 
must be observed that section 16, for school 
purposes, is not an absolute grant to the 
state. It was impossible to locate the grant 
until the surveys were made: there was 
this uncertainty on the subject; and to avoid 
any embarrassment arising out of this xm- 
certainty, or the exercise of the powers' of 
congress, it was provided, that where such 
section had been sold or otherwise disposed 
of, other lands equivalent thereto, and as 
contiguous as may be, shall be granted to 
the state for the use of schools. This left 
congress free to exercise its discretion in 
selling or reserving section 16. The grant 
is fulfilled literally by giving any other sec- 
tion as near to section 16 as may be practi- 



cable. By the act of 1847, all mineral land 
in the land district was reserved for special 
disposition. Now, the only objection to this 
reservation is, that it interfered with sec- 
tion 16 previously reserved for schools. The 
answer to this is, that section 16 was not 
given absolutely for school purposes; but 
only on condition that such section, when 
ascertained, should not have been sold or 
otherwise disposed of. This refers to the 
location of the tract by the surveys. But 
before this is ascertaii^ed, the mining lands 
within the district are not only reserved 
from the mass of the other lands, but an 
absolute right of pre-emption is given to 
those who occupy the mimng lands,, for 
mining pm'poses. The sale is made to them 
absolutely, if the land be embraced in the 
lease, and the terms of the. lease have been 
complied with. The lease is proved in this 
case, and the rents have beep punctually 
pMd. All the conditions required to make 
the right absolute, if claimed, with the fur- 
ther condition that the miner shall pm-chase 
all the lands included in his lease, have 
been performed. And there seems to be no 
ground on which this purchase can be de- 
feated, except by the prior vested right of 
the state to the school section. And it ap- 
pears that no such right was vested in the 
state. It had a claim to a section, imder 
the circumstances, as near to the section 
numbered 16 as practicable. Aside from the 
sale of this school section there is no hard- 
ship in the case, -as the state receives what 
the United States were boimd to give, -and 
the state agreed to receive. In this view 
the sale was prematurely made, for the 
reservation of mining lands had disposed of 
a part of section 16, which must have been 
Imown to the purchaser, from the fact that 
large and expensive mining worlds had been 
constructed on the land, which were in 
operation at the time of the purchase and 
for years before, of which the purchaser is 
presumed to have had notice. The geolog- 
ical surveys too, which were filed in the 
general land office at Washington, and in 
the land office of the United States, in Michi- 
gan, which gave a description of the mineral 
lands in the disti-ict, might have been ex- 
amined. The purchaser of this section from 
the state had at least the means of knowl- 
edge, and this is notice. But, this is not a 
question, gentiemen of the jury, which turns 
on notice. It is simply a question of power 
in the United States, to reserve the mineral 
lands and give a pre-emption right, as has 
been done in this case. Of this, as a mat- 
ter of law, there would seem to be littie 
doubt 

It has been long the policy of the United 
States to reserve mineral lands, salt springs, 
&C. Under the act of 8th May, 1786, the 
first act that authorized the sale of public 
lands, salt springs were reserved. The act of 
the 30th April, 1802 [2 Stat 173], to authorize 
the people of the eastern division of the 
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Northwestern Territory to form a state, con- 
tained tlie above provision in relation to 
section 16. An act of congress, 3d March, 
1S03 [2 Stat 226], provided, that the sec- 
tions heretofore reserved for the use of 
schools, in lien of section 16, as have been 
otherwise disposed of, shall be selected by 
the secretary of the treasury, out of unap- 
propriated reserved sections most contiguous. 
Indiana and Illinois had the same reserva- 
tion in regard to section 16. And by the act 
of 3d of March, 18Q7 [2 Stat 437], mines 
in Indiana, then including Illinois, were re- 
served, and it was declared that all grants 
for the same should be void. This being 
the com'se of the government it would seem 
that the power in congress to reserve the 
mineral lands in question cannot be doubted; 
and if you find, gentlemen, that the land 
now claimed by the plaintiff is, with the 
mtaeral land, claimed by the defendant first 
under a license and now under a patent, 
you will find the defendant not guilty. 

There is another question in the ease 
which has not been pressed in the argoment, 
and that is, the power of the state of Michi- 
gan to sell the school lands. They were 
held in ti'ust by the state, and unless the 
donor, the government of the United States, 
should assent to the change in the trust 
fimd, it is difficult to say that the state 
may sell and convey the lands. A trust 
must be executed in good faith, under the 
conditions of the donor. The United States, 
so far as appears in this case, have not as- 
sented to the sale, nor have they declared 
in what way the land shall be used for 
school pm*poses. Had the intention been 
that these lands should be sold, would not 
some act have so provided? In giving the 
lands, the most natural inference would 
seem to be, that a revenue from the use 
of the lands was designed, rather than a' 
sale of them. A sale exhausts the fund, 
and the proceeds become mixed up with the 
funds of the state, and in the course of 
events, may be lost sight of. If all the 
school lands in the state have been sold, 
this question is of great interest to the state, 
as it would affect titles to a very large 
amount of property, and also the policy of 
the state in the application of the proceeds 
of the school lands. Verdict for defendant. 

Exceptions were taken to the points ruled, 
and the case is now in the supreme court 
on a writ of error, and if the judgment shall 
be reversed, it will relieve the circuit court 
from a painful responsibility. 

[NOTE. The plaintiff sued out a writ of er- 
ror, and the supreme court reversed the judg- 
ment, remanded the cause, and directed a venire 
to issue. 

[The court assigned, as ground for the re- 
versal, that the act of March 1, 1847, did not 
have the effect to withdraw the mineral lands 
from the compact with Michigan; that what- 
ever legal impediment existed to the compact 
with the state, either by section 2 of the act of 
1847, which separated for some purposes the 



mineral lands from other public lands, or by the 
privileges granted to the lessees or their as- • 
signs m the third section of the act, was re- 
moved by the repealing clause of the act of 
1850, and the noncompliance with the condi- 
tions on which the privilege depended, and, 
therefore, section 16 of the public land was at 
the date of the latter act disincumbered and 
subject to the operation of the compact; that 
the section in question was vested in the state 
of Michigan at the date of the entry by the 
Minnesota Mining Company, and the company 
acquired no title by its patent; that it was 
competent for the state to sell the school res- 
ervations without the consent of congress; that, 
the state not having complained of the sale, 
and retained the price paid, the patent should be 
regarded as conclusive of the fact of a valid and 
regular sale; and, further, that the jury should 
have been instructed that the facts, !f true, en- 
titled plaintiff to recover the premises in ques- 
tion. Cooper V. Roberts, 18 How. (59 U. S.) 
173. 

[On the new trial, the plaintiff recovered judg- 
ment. Defendant brought error, and the judg- 
mant was affirmed. 

[The court declined to reconsider the points 
raised on the first appeal, and confined itself to 
the consideration of three questions, i. e. the re- 
fusal of the court to allow the reading to the 
jury of a deposition setting forth the opinions of 
some of the officers of the land office, and of the 
attorney general, in opposition to the view of the 
supreme court expressed on the former appeal, 
the refusal to admit certain evidence, and the 
refusal of an instruction involving the same 
question. 

[As to the first point, the court held tliat the 
court below correctly refused to allow the read- 
ing of the deposition, stating in the principal 
opinion, delivered by Mr. Justice Grier, that 
"it is the province of the court to instruct the 
jury as to the principles of law affecting the 
ease, and. counsel cannot appeal to a jury to 
decide legal questions by reading cases to them, 
or giving in evidence the opinions of public offi- 
cers." 

[The evidence offered and overruled was as 
follows: "Defendant produced, and offered to 
prove, a deed of release from Alfred 'Williams 
and wife to the Minnesota Mining Company, 
dated June 20, 1856, covering the lands in con- 
troversy; and further offered to prove, in con- 
nection therewith, that, at the time when the 
said Cooper obtained the deed of the premises in 
controversy from Alfred Williams, the Minnesota 
Mining Company was in actual and open posses- 
sion of the same, claiming title under tiieir patent 
from the United States, and that the said Coo- 
per knew of such claim and occupancy before 
and at the time of his purchase, and of said 
conveyance; that he obtained said title from 
AJfred Williams, he being the naked trustee of 
John Bacon, and that all the negotiations for 
the said purchase, and the purchase itself, were 
had between said Cooper and Bacon, the said 
Williams acting nnder the directions and for the 
benefit of said Bacon, and having or claiming 
no personal interest in said lands; that said 
piirehase and conveyance were made for the fol- 
lowing puijiose, viz, that said Cooper should hold 
the same in trust f^r a corporation known as 
the National Mining Company, all of whose 
stock was held by said John Bacon, and, by the 
conditions of said sale, the said Cooper was to 
receive, and did receive, with said conveyance, 
six-tenths of the stock aforesaid, and the said 
Bacon was to retain, and did retain, four-tenths 
of said stock; that the said Cooper purchased 
said stock, and took said conveyance, with a 
full knowledge of the claims and occupancy of 
the Minnesota Mining Company, and with the 
intention of prosecuting the title purchased by 
him, by legal proceedings in this court, against 
the Minnesota Mining Company, for the benefit 
of the National Mining Company; and that, be- 
fore said conveyance was delivered to him by 
said Williams, the said Cooper, in conjunction 
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with the said Bacon, applied to counsel in the 
city of Detroit to employ such counsel in the 
litigation aforesaid, which was to be had with 
the Minnesota Mining Company." As to that, 
the court held that the deed to the Minnesota 
Mining Company was for portions of the land 
not demanded in this suit, and, by itself, was 
not relevant. It could have no relevancy, un- 
less to show the title to the plaintiff below to be 
void, because purchased and obtained with full 
knowledge of an adverse possession, and to 
support th& following instruction, which was re- 
fused by the court below: "* * * If , when said 
Williams conveyed to said Cooper the premises 
in question, the said Minnesota Mining Company 
was in actual and open possession of said lands, 
claiming title thereto under their patent, the 
said conveyance was void in law against the 
said company, and all claiming under them," — 
which instruction the court refused to give; 
and to this ruling the defendant excepted. As 
to this point, the comrt held that the possession 
of the mining company under claim of title, and 
Cooper's knowledge of it when he purchased, 
could not aif ect the validity of the deed of Wil- 
liams to him, Rev. Code Midi. 1846, p. 262, en- 
acting that no grant or conveyance of lands, 
or interest therein, shall be void for the reason 
that at the time of the execution thereof such 
land shall be in the actual possession of another 
claiming adversely." Roberts v. Cooper, 20 
How. (61 U. S.) 467. 

[For denial or a motion by Cooper to reqilire 
Roberts to give additional security for the pre- 
vention of ihe writ of error sued out by him. 
see Roberts v. Cooper, 19 How. (60 U. S.) 373.] 



Case No. 3,202. 

COOPER V. THOMPSON. 

[13 Blatchf . 434.] ^ 

District Court, S. D. New York. June Term, 
1876. 

MuNiciPAii Aid — Legalizing Issue op Bonds — 
constrttction of statute— act march 8, 1875 
—Action on Coupons. 

1. A statute validated the action of commis- 
sioners in issuing the bonds of a town in aid of 
a railroad company, and in exchanging them for 
the stock of the company, and declared that no 
bonds held by any person "in good faith or for a 
valuable consideration" should be void or void- 
able by reason of any defect or omission in the 
consents of the tax-payers, but that the bonds 
should be as valid as if such defect or omission 
had not occurred, provided that any exchange 
of the bonds for such stock was made at the 
par value of the bonds. Certain of the bonds 
had been exchanged for stock of the company 
at par value. Afterwards they were sold at a 
discount to A., who sold them to T. He owned 
them when the legalizing act was passed, and 
subsequently detached certain coupons from 
them, and sold such coupons to O. In a suit 
by C, to recover the amount of such coupons, 
against the town. JSeld: The legislature had 
power to validate the bonds. The fact that the 
bonds stated, upon their face, that they were 
issued in exchange for stock, while the original 
statute only authorized them to be negotiated for 
cash and at par value, did not affect the position 
of C, as a holder in good faith, of the coupons, 
he being a purchaser of them for value, nor was 
such position affected by the fact that C, when 
he bought the coupons, was aware that the town 
contested its liability upon the bonds. The 
legalizing act validated all bonds that were orig- 
inally exchanged at par value for the stock, 
unless the subsequent purchaser of them had 

* Pleported. by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



notice of the illegality in their issue, and did 
not part with value on his purchase. 
[Followed in. Perrine v. Thompson, Case No. 
10,997.] 

2. The holder of a coupon payable to bearer 
is not an assignee of the cause of action, within 
the 1st section of the act of March 3d, 1875 
(18 Stat. 470). 

[Cited in Pettit v. Town of Hope, 2 Fed. 623; 
Whiting V. Wellington, 10 Fed. 815.] 

3. A coupon payable to bearer is a promis- 
sory note negotiable by the law merchant, with- 
in said 1st section. 

[Action by Joseph P. Cooper against the 
town of Thompson on coupons of municipal 
aid bonds issued by defendant There was 
a verdict for plaintiff, and defendant moves 
for a new trial.] 

Rastus S. Ransom, for plaintiff. 
Timothy F. Bush, for defendant. 

WALLACE, District Judge. Conceding for 
the purposes of this case, that the bonds to 
which the coupons in suit were originally 
attached were issued in contravention of the 
statute (Act May 4, 1868; Laws N. Y. 1868, 
p. 1128) which authorized the town to lend i'.s 
aid to the railroad, the defence is untenable, 
by force of the act (Act April 28, 1871; Laws 
N. Y. 1871, p. 1838) legalizing the acts of the 
commissioners in issuing and disposing of 
the bonds. That act validates the action of 
the commissioners in Issuing the bonds, and 
in exchanging them for the stock of the rail- 
road company, and declares that no bonds 
held by any person "in good faith, or for a 
valuable consideration, shall be void or void- 
able by reason of any defect or omission in 
the consents in writing of the tax-payers, 
* * * but that the said bonds shall be as 
valid and effectual for every purpose, as if 
such defect or omission had not occurred, 
provided, that such or any exchange of 
bonds made by said commissioners for the 
stock of said company was made at the par 
value of the said bonds." It is in proof that 
the bonds were exchanged for stocK of the 
railroad company at par value; that, very soon 
after they were issued, they were bought by 
the Atlantic Savings Bank for eighty-two and 
a half cents of their par value, with interest 
accrued; that the savings bank sold them 
shortly afterwards to Mr. Toucey, who owned 
them when the legalizing act was passed, 
and that he subsequently detached the cou- 
pons in suit, and sold them to the plaintiff. 

The power of the legislature to validate 
such bonds is established by repeated adju- 
dications, and is not contested here; but it 
is asserted that the plaintiff is not a holder 
in good faith, or for a valuable considera- 
tion, and is, therefore, not within the pro- 
tection of the act It is insisted that he is 
not such a holder, because the bonds recite, 
upon their face, that they were issued in ex- 
change for stock of the railroad company, 
while the statute only authorized them to be 
negotiated for cash, and at par value; and. 
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also, because, wlien lie purcliased the coupons 
from Mr. Toucey he was aware that the town 
contested its liability upon the bonds. If 
Toucey could have maintained an action on 
the bonds before he sold the coupons to the 
plaintiff, it will not be controverted that the 
plaintiff has all his rights and can maintain 
this action on the coupons. If Toucey was 
not a bona fide holder of the bonds, because 
of the recital, clearly no purchaser could be, 
because the bonds themselves, which the leg- 
islature proposed to validate, carried, on 
their face, notice of their invalidity, to all 
who purchased them. And if, because of 
this recital, there could not be a purchaser in 
good faith, the act, so far as it attempts to 
validate the bonds, is inoperative and nuga- 
tory. It is to be assumed that the act was 
passed with an understanding of all the facts 
that made the legislation necessary, and it 
follows, that a purchaser for value must be 
deemed a holder in good faith, within the 
meaning of the act, when there is nothing to 
militate against his title, except what is pre- 
sented by the bonds themselves. It is not 
shown that Toucey had notice of any defence 
to the bonds, when he purchased, except that 
contained in the recitals. 

The act also validates the bonds in the 
hands of a purchaser for a valuable consider- 
ation, as well as in those of a purchaser in 
good faith. The language used clearly pro- 
tects, not only all purchasers who have not 
acquired title mala fide, but, also, all who 
have advanced a present, as distinguished 
from a precedent, consideration, upon the 
purchase of the bonds. Where a purchaser 
had notice of the illegality of the proceed- 
ings to bond the town, and did not part with 
value upon the purchase, the act affords 
no aid; but, in all other cases, it imparts 
validity to all of the bonds that were orig- 
inally exchanged at par value for the stock 
of the railroad company. For these reasons 
I reach an adverse conclusion to the defend- 
ant, upon this branch of the case. 

It is insisted by the defendant, that, inas- 
much as Toucey, from whom the plaintiff de- 
rived title to the coupons, could not have 
maintained an action himself in this court, 
because not a non-resident of the state, the 
plaintiff cannot, under the first section of the 
act of March 3, 1875 (18 Stat 470), which pro- 
vide's that no circuit court shall "have cog- 
nizance of any suit founded on contract, in 
favor of an assignee, unless a suit might 
have been prosecuted in such court to re- 
cover thereon, if no assignment had been 
made, except in eases of promissory notes ne- 
gotiable by the law merchant, and bills of 
exchange." Prior to this provision, the pro- 
hibition, (Rev. St tr. S. § G29,) was against 
cognizance "of any suit to recover the con- 
tents of any promissory note or other chose 
in action, in favor of an assignee, tmless a 
suit might have been prosecuted in such 
court to recover the said contents, if no as- 
signment had been made, except in cases of 



foreign bills of exchange;" and it was uni- 
formly held, under that act, that the holder 
of a promissory note, payable to bearer, was 
not an assignee, within the meaning of the 
statute, for the reason that a note payable 
to bearer is payable to any body who may 
become the holder, and the contract is with 
the holder, and the holder does not acquire 
title by an assignment, but by delivery. 
Bank of Kentucky v. Wister, 2 Pet [27 U. 
S.] 318; BuUard v. Bell [Case No. 2,121]; 
Wood V. Dummer [Id. 17,944]; Bradford v. 
Jenks [Id. 1,769]; Bonnafee v. Williams, 3 
How. [44 U. S.] 574; Noell v. Mitchell [Case 
No. 10,287]. Under these decisions, the hold- 
er of a coupon payable to bearer is not an 
assignee of the cause of action. He acquires 
title by delivery, and the promise to pay the 
bearer, in the coupon, is a promise to him 
directly. City of Lexington v. Butler, 14 
Wall. [81 V. S.] 283. 

But, irrespective of this answer to the ob- 
jection urged, the act of 1875 excludes from 
its operation promissory notes negotiable 
by^ the law merchant Coupons, when pay- 
able to bearer, are promissory notes nego- 
tiable hy the law merchant and possess all 
the attributes of promissory notes. A very 
recent case goes to the length of giving them 
days of grace. Evertson v. National Bank 
of Newport [66 N. Y. 14]. It may be neces- 
sary to resort to the bonds to which they 
were originally attached, to prove the execu- 
tion of the coupons; but this does not de- 
prive them of theii? negotiable character. 
Payment or cancellation of the bond will not 
defeat the rights of a prior holder of the cou- 
pons. 

The motion for a new trial is denied, and 
judgment is ordered for plaintiff upon the 
verdict 
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Case No. 3,203. 

COOTE et al. v. BANK OP THE UNITED 
STATES. 

[3 Cranch, O. C. 50.] » 

Circuit Court, District of Columbia. Dfec 
Term, 1826. 

Payment op Partxership Ponds on lUDiviDTJiT 
Check — Evidence — Production op Books — 
Intekbsted Witness. 

1. Money deposited in a bank in the name of 
a firm, cannot be drawn out by the individual 
cheek of one of the firm in his own name only, 
and if the bank pay such a check out of the joint 

* [Reported by Hon. William Cranch, (Mai 
Judge.] 
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funds, it can only justify itself by showing that 
the money thus drawn was applied to the use 
of the firm. 

2. If the defendant call for the books of the 
plaintiff, and, upon their being produced, in- 
spect them, the plaintiff may read them in evi- 
dence. 

3. It is no excuse for the bank in paying out 
the joint funds upon the individual check, that 
the individual partner, who drew the check, 
told the bank-officer that it was drawn on the 
joint account, and drawn in his individual name 
by mistake, and directed him to pay it and any 
others of the like kind which he might draw, 
out of ihe joint funds. 

4. The partner thus drawing, and who is one 
of the plaintiffs, is not a competent witness for 
the defendants. 

Action for money had and received by the 
defendants for the use of the plaintiffs, who 
were joint partners under the name of Clem- 
ent T. Coote & Co. 

The bank had paid out the funds of the 
fii'm upon the individual check of C. T. 
Coote, who had an account open in the bank 
in his own name, but had no fimds. 

The firm also had an account and funds 
to theh: credit in the defendants' bank. 

Mr, Jones, for the plaintiffs, offered evi- 
dence to prove that the money was thus 
drawn out by Mr. Coote, for his individual 
use, and not fgr partnership purposes. 

Mr. Key, for the defendants, objected; and 
contended that every partner has a right to 
draw out the funds of the firm in his own 
name; and that it is immaterial to the bank 
to what purpose he applies them. 

THE COURT, (THRUSTON, Circuit 
Judge, absent,) admitted the evidence; and 
ORANCH, Circuit Judge, said the bank could 
only justify themselves in paying out the 
joint funds on the individual check, by show- 
ing that the funds, thus 'drawn, were ap- 
plied to the use of the firm. 

Mr. Jones offered to read in evidence for 
the plaintiffs the books of the plaintiffs, 
which haa been called for and inspected by 
the defendants. 

Mr. Key, for the defendants, objected; but, 
on recurring to Phillips's Law of Evidence, 
p. 338, &c., he waived his objection. The 
ledger only had been inspected by the defend- 
ants' counsel, and that only was read by the 
plaintiffs* counsel. The other books called 
for by the defendants and produced by the 
plaintiffs, but not inspected by the defend- 
ants, were not read. Mr. Jones cited Kenny 
V. Clarkson, 1 Johns. 385. 

Mr. Key, for the defendants, prayed the 
coiu:t to instruct the jiur, in effect, that if 
they should believe from the evidence that 
O. T. Coote had no funds in the bank when 
he drew the check, and that he informed the 
bank-offlcer that he drew the check and 
might thereafter draw others, on account of 
the partnership, in his own name, and direct- 
ed him to pay the same out of the funds 
standing in the bank to the credit of the 
company as in such cases he should draw 
them on the partnership account, then the 



plaintiffs are not entitled to recover, unless 
they can satisfy the jmry that the said Coote 
did draw the said check on his own account, 
and that the defendants or their officers 
knew or had sufficient cause to know that he 
so drew it. 

But THE COURT refused to give the instruc- 
tion, because the check, on its face pm-ports 
to be for the private concern, and the bank 
is, prima facie, to be presumed to have had 
notice that it was for his private use; which 
presumption is not rebutted by the fact that 
Mr. Coote told the officer that he might there- 
after draw checks in his own name which 
would be on joint concern; for the jmy 
were, by the prayer, stUl left to infer, or 
not, that the check was for a joint purpose; 
or that the bank, at the time of paying the 
cheek, believed it was for the joint concern; 
and unless the jm-y should infer one or the 
other, the presumption would remain that 
the bank, at the time of paying the check, 
had notice that it was drawn for the individ- 
ual use of Mr. Coote. 

The defendants' counsel then offered to ex- 
amine Mr. Coote himself, one of the plain- 
tiffs, as a witness. The pai-tnership was dis- 
solved and all the funds transferred to Mr. 
.Tones; mutual releases given of all demands, 
containing a covenant on the part of Mi*. 
Coote to indemnify "Mr. Jones from "all 
debts, sums of money, and agreements" en- 
tered into by Coote on his own account, for 
which the firm might, in any manner, stand 
pledged. 

THE COURT, however, rejected him as a 
witness because, if he sustained the issue on 
the part of the defendants, he relieved him- 
self from their action against him, for the 
amount of his individual checks, which had 
been by the defendants charged to the joint 
account; while he is protected by the re- 
lease, from the action of Jones. 

At May term, 1827, there was a verdict for 
the plaintiffs, ?oOO. Bills of exception were 
taken, but no writ of error. 

[NOTE. The defendant moved for a new 
trial, and the motion was denied. Case No. 
3,204.] 

Case JSTo. 3,S04. 

COOTE et al. v. BAJSTK OF THE UNITED 
STATES. 

[3 Cranch, C. O. 95.]* 

Circuit Court, District of Columbia. May Term, 
182T. 

Rights op Partners Inter Se — Proddctiox of 
BooES AND Documents. 

1. It is not a good ground for a new trial, 
that the defendants (a banking company,) had 
in their possession documents of which they did 
not avail themselves, because they were not 
known to one of the officers of the defendants 
at the time of trial. 

2. Prima facie the bank had no right to 
charge up to the account of a firm, the indi- 

^ [Reported by Hon. William Cranch, Chief 
Judge.] 
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vidual note of one of the partners; and the 
burden of proof lies on the bank, to show the 
assent of the other partner. 

3. One partner has no right to draw the 
joint funds in his own name; nor can he law- 
fully appropriate them to his own use. He 
has only a right to use the joint name, and to 
act as and for the firm. 

4. When books have been called for by the 
opposite party, and produced, it is competent 
for the party producing them to show, by the 
testimony of a witness, that he has examined 
the books, and that they do not contain any 
entries upon or relating to the matter in con- 
troversy; the books themselves being in court 
for the inspection of the opposite party. 

In this cause, at the last term, the plain- 
tiffs obtained a verdict for §500 [Case No. 
3,203], and the defendants moved for a new 
trial: (1) Because the verdict Tvas contrary 
to evidence; (2) because new evidence had 
been discovered; and (3) because the court 
erred in refusing the instructions moved for 
by the defendants' counsel. 

TJpon the third ground Llr. Lear, for de- 
fendant, cited Swan v. Steele, 7 East, 210; 
Ridley v. Taylor, 13 East, 175; Wood v. 
Braddick, 1 Taunt 104; 1 Mont 31; Gow, 59, 
67; Dob v. Halsey, 16 Johns. 38; Henderson 
V. Wild, 2 Camp. 561. 

Mr. Jones, contra, cited Mont. 134; Evans 
V. Drummond, 4 Esp. 89; Reed v. White, 5 
Esp. 122; Gow, 59. 

Mr. Key, in reply, contended that one 
partner has a right to draw the joint fimds, 
even for his own use, unless there be col- 
lusion between him and the party drawn 
upon. 

CRANOH, Chief Judge. This is a motion 
for a new trial, in an action for money paid, 
laid out and expended by the plaintiffs for 
the defendants; and for money had and re- 
ceived by the defendants for the use of the 
plaintiffs. The reasons alleged for a new 
trial are: (1) because the verdict is against 
evidence; (2) because new evidence has been 
discovered since the verdict; (3y misdirec- 
tion of the jury by the court in matter of 
law. (1) The first reason has not been relied 
upon by the def^idants' counsel. (2) The 
supposed newly-discovered evidence is this, 
that on the defendants' scratch-ljook, -which 
is the original book of entry of deposits made 
in the bank, three sums, amounting to about 
$1,000, were, at three several times in Jan- 
uary, September, and October, 1818, entered 
in the name of Clement T. Coote* and were 
posted in the ledger to the credit of Clement 
T. Coote & Co. This evidence was in the 
power of the defendants at the trial; and the 
ignorance of one of the officers of the bank, 
who was not the bookkeeper, is not sufficient 
ground for a new triaL If it were, there 
could never be an end of new tibials- The 
bank could obtain them whenever they 
should desire; for it is hardly probable that 
there should not be found, some one of the 
numerous officei*s of that bank who was, at 



the time of the trial, ignorant of some fact 
which might be material in the cause. But 
the evidence itself seems to be whoUy unim- 
portant; for the posting it to the ci'edit of 
Coote & Co. is evidence that the officers of 
the bank understood it as being originally 
deposited to the credit of that company. (3) 
The principal ground relied upon by the 
defendants, in support of their motion for a 
new trial, is, that the court refused to in- 
struct the jury as prayed by their counsel. 

It appeared in the evidence that the bank 
held a deposit to the credit of the firm of 
Clement T. Coote & Co., to the amount of 
?oOO, which was money had and received 
by the bank for the use of the plaintiffs, 
and which they have a right to recover in 
this action, unless the bank have a right to 
charge them with the individual note of C. 
T. Coote, one of the plaintiffs, dated 21st 
September, 1818, for $200, payable 23d of No- 
vember, ISIS, and his individual check for 
?300, dated 29th September, 1818. The en- 
tries of these debits in the bank-book of 
Clement T. Coote & Co., kept at the bank, 
appear to be post-entries, interpolated and 
crowded in between other entries previ- 
ously made. The check for $300 appears 
to have been given to take up O. T. Coote's 
individual note for that amount^ previously 
discounted at the bank for his accommoda- 
tion. The individual note of O. T. Coote, for 
$200, was charged up in the joint account of 
Coote & Co. Prima facie, the bank had no 
right to charge the note and check to that 
account, any more than they would have 
had to offset them against the joint demand 
of Coote & Co., if they had brought suit 
against the bank. The burden of proof was 
on the bank, to show the assent of the other 
partnei", or that the transaction was for joint 
account and benefit One partner has no 
right to draw the joint funds in his own 
name; he cannot lawfully appropriate the 
joint funds to his own uise; he has only the 
right to use the joint name, and to act as 
and for the firm. When he receives joint 
goods, he receives them in the name of the 
firm. If he gives a receipt for them, he 
signs the name of the firm; if he verbally 
direct a payment to be made out of the 
joint funds, he does it in the name of the 
firm, and as representing the firm. His right, 
as a partner, is only to represent the firm, 
and to act in the name of the firm; as an 
individual, he has no authority over the part- 
nership effects. If he act avowedly in his 
individual character, everybody knows that 
he cannot bind the firm; and every person 
who deals with him, ostensibly in Ms individ- 
ual character, if he would charge the firm 
with his acts, must take upon himself the 
burden of proving that notwithstanding ap- 
pearances to the contrary, he was acting for 
and on behalf of the firm, and for their ac- 
count and benefit 

In the present case, the bank did undertake 
the bm-den of that proof; and, for that pur- 
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pose, introduced Mr. "Weigh tman, an officer 
of the banls, who testified that during the 
partnership, and while the joint funds were 
in the hank, to the credit of the firm, a note 
signed hy C. T. Coote, in his own name 
only, fell due at the hank, and as Coote had 
no funds nor account there, then, nor at the 
time when the entries of September 29, 1818, 
and November 23, 1818, were made in the 
bank-book of O. T. Coote & Co., the witness 
called on Mr. Coote, to know how the note 
was to be paid; who said it was a partner- 
ship transaction, and that he intended the 
note to be paid out of the joint funds in the 
bank, and directed the witness so to do. 
That he had intended to put the partnership 
name to the note, but had, by mistake, put 
his own name only. That he might draw 
notes or checks in the same way again, that 
is, on partnership account, but in his own 
name only, by mistake, instead of that of the 
firm; but that if he should have no funds in 
the banlc in his own name, as he should in all 
such cases draw such checks or notes on 
partnership accoxmt, and intending them to 
be paid out of the partnership funds, he 
would thank the witness and the gentlemen 
of the bank to pay them out of the funds of 
the concern; as they might, in such cases, 
take it for granted that they were drawn on 
partnership accoimt Upon which evidence 
the defendants prayed the court to instruct 
the jury, in substance, that if they believed, 
from the said evidence, that Mr. Coote, at 
the time or before the said note and check 
were drawn, informed Mr. Weightman as 
above stated, then the plaintiffs are not en- 
titled to recover, imless they can satisftr the 
jury that Mr. Coote drew the said note and 
check on his own account, and not on part- 
nership account, and that the defendants or 
their officers knew, or had sufficient cause to 
linow, that he so drew them; which instruc- 
tion the coiu;t refused to give. 

The question is, whetlier tliis testimony of 
Mr. Weightman shifted the burden of proof 
from the defendants to the plaintiffs. We 
think it did not The presumption arising 
from that testimony, that it was really and 
bona fide a joint transaction, is not, in our 
opinion, as strong as the presumption aris- 
ing from the signature, and other circum- 
stances stated in the evidence, that it was 
the individual transaction of Mr. Coote. And 
the instruction which the court ought to have 
given, if they had given any, should have 
been, that, upon that evidence, the plaintiffs 
had a right to recover, imless the jury should 
be satisfied by the evidence, that the note 
and check were really drawn for the joint 
account. All the cases cited are where the 
joint name was used, or where it was equivo- 
cal whether it was used or not That cir- 
cumstance throws the burden of proof on 
the party who wishes to show it to be the 
individual transaction of the partner who 
used the joint name. If the note and check, 
in the present case, had been drawn in the 



name of Clement T. Coote & Co., all these 
cases would have been applicable. Each 
partner has a right to use the name of the 
firm; and if he does, it is an act within the 
scope of his authority, and the transaction 
is prima facie joint; and it is probable that 
a mere knowledge, that it is used for the in- 
dividual benefit of one of the partners, is 
not sufficient without collusion, to prevent 
it from binding the othear partner. But when 
the name of the firm is' not used, it will re- 
quire strong evidence to rebut the presump- 
tion that it is an individual transaction. 

In the present case, the evidence is that 
the partner, whose individual note was taken 
up by this check, informed an ofiicer of the 
bank, in conversation respecting another 
note, at some lime, whether before or after 
.the payment of this check does not appear, 
but perhaps before, that that note was a 
partnership transaction, although signed, by 
mistake, with his own name only, and was 
to be paid out of the joint funds in the bank; 
and that as he might again, by mistake, draw 
similar notes or checks in his own name 
only, he would thank the officers of the 
bank to pay them out of the joint funds, 
if he should then have no funds in the 
bank in his own name; as they might, 
in such cases, take it for granted that 
they were drawn on partnership account 
The question is not whether the bank had 
confidence in the representations of the party 
who was seeking to pay what appeared 
prima facie to be his individual debt out of 
the joint fund; for we take it that in order 
to justify the bank in charging the other 
partner with this check, it must have been 
in fact drawn for a partnership pmpose; and 
the bank, in the face of the written evidence 
of its being an individual ti-ansaction, takes 
upon itself the risk of proving it to be so, 
in a contest with the other partner, by other 
evidence than the declaration of the party 
to be benefited by the payment of the check. 
Partners run risk enough, by the authority 
of each to use the name of the firm, without 
charging them, except upon decisive evi* 
dence, in cases where the name of the firm 
is not used. In this case, the evidence is of 
the slightest kind. It is only the declaration 
of the individual partner, who di*ew the 
check, that he might by mistake, draw a 
check or note in his own name, instead of 
that of the firm; and that in such case, that 
is, where it was so drawn by mistake, the 
bank might presume it was a joint trans- 
action. And from this evidence the jm-y 
was to be asked to presume that this check 
was drawn, by mistake, in the name of C. 
T. Coote only; and that it was, in fact, a 
joint transaction, in spite of the presumption 
arising from the facts, that it appeared up- 
on its face to be an individual transaction; 
that it was given to take up a note drawn 
in the individual name of IVIr. Coote, and 
discounted by the defendants, and the pro- 
ceeds of the discount never carried to the 
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credit of C. T. Coote & Co. in the books of the 
defendants. 

We think the court did right in refusing 
the instruction prayed by the defendants. 
The court gave no instruction to the jury on 
that point The jury were left to draw their 
own inferences. In the case of Swan v. 
Steele, 7 East, 210, the name of the firm 
was used- So, also, in the case of Ridley 
V. Taylor, 13 East, 175. In Wood v. Brad- 
dick, 1 Taunt 104, the letter of Cox, one of 
the partners, written after the dissolution 
was admitted in evidence, in an action 
against Braddiek, the other partner, merely 
to prove the receipt of the goods by Cos, 
and the amount of the debt The fact that 
it was a partnership transaction seems to 
have been proved by other evidence. What- 
ever, therefore, was said by the judges in 
that case, (which does not seem to have been 
very solemnly considei*ed,) so far as relates 
to the question whether the declarations of 
Cox could be given in evidence against Brad- 
dick to prove that the goods were consigned 
to Cox, or received by him on the joint ac- 
coimt is a mere dictum; and that, directly 
contrary to the opinion of Lord Alvanley 
in the case of Petherick v. Turner, cited 
by the defendant's counsel; contrary, also, 
to the decision of the supreme court of New 
York, in the case of Walden v. Sherbourne, 
15 Johns. 409; and in the case of Hack- 
ley V. Patrick, 3 Johns. 536. And in all 
the other cases cited from Mont SI, and 
Gow, 59 and 67, the name of the firm 
was used; and it is in such cases only 
that it is necessary for the contending 
partner to prove collusion in the creditor. 
In page 60, Gow says, "In the hands of a 
person aware of, and collusively partaking 
in the fraud committed upon the partnership 
by the individual partner pledging the firm 
in a separate transaction without their con- 
sent, the joint security would not be avail- 
able. In such a case it would be the same as 
if the debtor had pledged the fimd of a 
stranger for his own debt, on his own as- 
sertion that he had authority so to do; if 
he had such authority the pledge would be 
good; but the creditor would take it at the 
peril of proving that authority, if it were 
afterwards denied. The power possessed by 
one partner, of binding his co-partners in 
joint transactions without their knowledge 
or consent bears, in many instances, suffi- 
ciently hard upon partners; but it would be 
carrying their liability for each other's acts 
to a most imjust extent if it were suffered 
that in a separate transaction one partner 
could pledge the credit of the firm." 

It has been suggested, that Coote was the 
agent of the firm, and that his acts, as agent, 
bind the firm. But an agent can only bind 
his principal when acting within the scope 
of his authority, and his authority, in this 
case, cannot exceed his authority as partner; 
for it is only because he is said to be the 
acting partner that he is averred to be the 



agent of the firm. If he had any greater 
power it has not been shown. One partner 
has no authority to bind the firm for his 
own debt, even by the use of the joint name; 
and a fortiori, by, the use of his own name; 
and his own declaration that it was a joint 
transaction, if such declaration had been 
sxifficiently proved, is not evidence of that 
fact against the other partner. But it is 
said tiiat the books of the copartnership 
were made evidence by being called for and 
examined by the defendants, and it is ob- 
jected that the court suffered a witness to 
testify that he had examined the books, then 
in court and lying before him, and that he 
could find no entry in them respecting the 
note and check which were the subject of 
controversy. The testimony of that witness 
is said to have been improper, and that the 
admission of it is ground for a new trial. 
But if the testimony were immaterial, or 
only in corroboration of other evidence to 
the same point which the court should deem 
to have been sufficiently established without 
that testimony, the court! ought not to grant 
a new ti-ial on that ground. As the books 
themselves were given in evidence and 
were then in court it was sufficient for the 
plaintiffs to have averred that no such entry 
could be found in them; and the jm-y must, 
and, no doubt, woiild have presumed that 
fact, which, if not true, it was in the power 
of the defendants to show to be false by the 
books themselves. The averment made by 
a disinterested witness surely should not be 
of less avail than the averment made by a 
plaintiff himself. The testimony therefore 
was unimportant 

New trial refused by THE COURT (nem. 
con.), but THRUSTON, Circuit Judge, doubt- 
ing. 
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Case Wo. 3, SOS. 

COOTS V. MORTON. 

[5 Cranch, C. 0. 409.] * 

Circuit Court, District of Columbia, March 
Term, 1838. 

Slavekt— Manumission ok Conditioit. 

The petitioner claimed freedom under the fol- 
lowing clause of the testatrix's will: "I will 
that George, if he behaves well until the year 
1837, and continues to hire for good wages, 
shall, at the end of that year, be free." Held, 
that it was competent for the defendant to 
show, that the petitioner did not behave well, 
&c., but ran away. 

[An action by George C!oots, a negro, against 
the executor of Mary Morton.] 

Petition for freedom under the following 
clause of Mary Morton's will: "I will that 

^[Reported by Hon. William Cranch, Chief 
Judge.] 
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George, if he behaves well xintil the year 
1S37, and continues to hire for good wages, 
shall, at the end of that year, he free." 

Mr. Marhmy, for defendant, offered evi- 
dence to prove that the petitioner ran away, 
and that the defendant had to expend two 
hundred dollars to get him back again. 

Mr. Dandridge and ilr. Bradley, for peti- 
tioner, contended that the condition was 
only in terrorem, and objected to the evi- 
dence. 

But TEDS COTTRT (nem, con.) overruled 
the objection, considering the good behaviour 
as a condition precedent. 

Verdict for the petitioner. 



Case "No. 3,206. 

COPE V. HUNTT. 

[4 Crancb, O. C. 293.] * 

Circuit Court, District of Columbia. March 
Term, 1833. 

Extension to Maker of Pkomissort Note — ^Dis- 
charge OP IWDORSER. 

■ Tlitj indorser of a promissory note is dis- 
charged by the plaintiff's giving the maker time 
to pay by instalments. 

Assumpsit, against the indorser of Hous- 
ton's note for §500, due July 7, 1829. 

K. S. Cose, for the defendant^ offered evi- 
dence of a subsequent agreement between 
the plaintiff and the maker of the note, that 
the latter should assign ten dollars a month 
of his pay as a clerk in the treasury depart- 
ment in payment of the note; and that the 
plaintiff should wait for payment in that 
manner. That Houston continued to make 
such payments according to the agreement 
until April, 1831; and that this agreement 
was made without the knowledge of Huntt, 
the indorser. Bank of U. S. v. Hatch, 6 Pet 
[31 U. S.] 250; 5 Vin. Abr. 527, pi. 17; Bridg. 
Dig. 

J. Dunlop, contra. 

There was no new consideration. It was a 
mere promise to wait McLemore v. Powell, 
12 Wheat [25 U, S.] 554, 536. 

Whereupon, THE COURT OMORSELL, 
Circuit Judge, contra) instructed the jury, at 
the prayer of the defendant's counsel, that 
such an agreement if proved, discharged the 
indorser, (the defendant) from his liability. 

Verdict for the plaintiff; but, THE COURT 
being of opinion that the verdict was against 
the evidence, or the law, granted a new trial. 
(MORSELL, Circuit Judge, contra.) 

* [Reported by Hon. William Cranch, Chief 
Judge.] 

6FED.CAS.— 32 



COPE (JUDSON v.). See Case No. 7,565. 



Case ITo. 8,S07. 

COPE et al. v. ROMETNE et al. 

[4 McLean, 384.] 

Circuit Court, D. Michigan. June Term, 1848. 

Fixtures— Mortgagor and Mortgagee. 

The mortgagee may remove that which is not 
a fixture, and which was placed or constructed 
on the ground, after the mortgage was executed, 
This is especially the case where the purchaser 
had no notice, and acted bona fide. 

Mr. Emmons, for plaintiffs. 
Mr. Romeyn, for defendants. 

OPINION OF THE COUR.T. This is an ac- 
tion of trover. A mortgage was given to the 
Bank of the United States on the Sth of 
April, 1840, to secure the payment of the 
sum of ten thousand six hundi-ed forty-one 
dollars and fifty-seven cents on lots fifteen, 
sixteen, and seventeen, in Port Sheldon, a 
town on paper only, by the Port Sheldon 
Land Company. An association was formed, 
called the "Port Sheldon Land Company," in 
Michigan, to lay out a town, build a steam 
mill, and to make other improvements. The 
assignees of the bank bring this suit Be- 
fore action was commenced on the mort- 
gage, the trustees of the land company re- 
leased the equity of redemption to the plain- 
tiffs. The loan was made- to the company ' 
by the Bank of the United States, the 18th 
of April, 1S38, which was negotiated by 
Mr. Jaudon, who was cashier of the bank, 
and was one of the land company. When 
the release of the equity of redemption was 
given, it was stipulated that the proceeds 
of the property should be applied in pay- 
ment of the mortgage debt. Mr. Jaudon 
being sworn, stated that he acted as agent 
for the land company, and in that character 
purchased an engine to put into a saw mill, 
which they had constructed on one of the 
lots - mortgaged. That being in possession 
in 1843, as agent, and one of the land own- 
ers, he took down the engine and shipped 
it with its apparatus, to Detroit accompa- 
nied by a bill of lading, which was indorsed 
to Romeyn, and which he indorsed to the 
"Bank of Sinclair." Romeyn was author- 
ized to sell the engine, and he did sell it to 
the Bank of Sinclair, and indorsed to it the 
bill of lading. Pitts purchased it for the 
bank, in good faith, without notice from 
Romeyn, the bank having made advances 
on the engine. A bill was filed to foreclose 
the mortgage— defense withdrawn. No steps 
have been since taken on it Mr. Jaudon 
says the release of the equity of the mort- 
gage was released only on the condition that 



^ [Reported by Hon. John McLean, Circuit 
Justice,] 
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it should be in full payment of the mort- 
gage, and the assignors so understood at 
the time of the assignment The plaintiffs 
admitted, hy a letter to Jaudon, 11th March, 
1847, that the mortgage was limited to the 
lots expressed. 

The counsel for the plaintiffs insist that 
the mortgagee, after forfeiture, may sue in 
trover for any part of the freehold, severed 
before or after the mortgage became due, 
though out of possession. 17 E. G. L. 272. 
Mortgager is less than a tenant The per- 
sonal property, when severed, stUl belongs 
to the mortgagee. Admits that if the mort- 
gager had sold the property, including the 
engine, the title would have been good. But 
he insists that, the engine being severed, a 
sale by the mortgager does not ^ve a good 
title. Reicording acts have nothing to do 
with the present question, 3 Wend. lOi; 
S Wend. 584; Pow. Mortg. note 165; 2 
Greenl. 387; 33 E. O. L. 115; 1 Doug. 21, 
236; 15 E. O. L. 486. 

The only question which is raised by the 
pleadings is, whether the engine could prop- 
erly be claimed by the mortgagees. At the 
time the mortgage was executed, there were 
no improvements on the lots. A saw mill 
was subsequently constructed. Now, it is 
admitted that all improvements, such as a 
saw mill, essentially connected with the 
freehold, could not be removed by the mort- 
gagers. But was the engine so connected 
as to make it the property of the mortga- 
gees? It was necessary to the operation of 
the miU, but was it so attached to the soil, 
as a fixture, that the mortgagees could not 
remove it? The mortgagees, after building 
their miU, were not bound to keep it in opera- 
tion, or to repair it They, having erected 
it had a right to abandon it Had the im- 
provements been on the premises at the time 
the mortgage was executed, the mortgagees, 
by an action, might have turned them out 
of possession, or restrained them from com- 
mitting waste. The mortgage debt was due 
at the time the mortgage was given. But, 
if it be admitted that the engine was a fix- 
ture, and could not be severed from the free- 
hold, that could not affect the right of the 
Bank of Sinclair. Pitts, the agent of the 
bank, purchased it, without notice, bona fide, 
and the bill of lading was indorsed to him 
by Romeyn, to whom the engine was con- 
signed. The bill of lading, in regard to the 
transfer of the property, like a bill of ex- 
change, is good, unless affected by notice. 
And it is not pretended that there was bad 
faitli on the part of the Bank of Sinclair, or 
that its agent had notice. We think, there- 
fore, that as a matter of law, the above facts 
being admitted, the jury must find the de- 
fendants not guilty. On this intimation, a 
non-suit was suffered, and a motion was 
afterward made to set it aside, which THE 
COURT overruled. 



Case "No. 3,S08. 

COPELANB V. BURTIS et al. 

[13 Pittsb. Leg. J. 244.] 

Circuit Court, W. D. Pennsylvania. Nov. Term, 

1865. 

Annulment of Conveyasicb Procuhed by Fra.ud. 

Deed declared void because procured by fraud 
practised upon the grantor. 

Bill in equity to obtain the surrender and 
cancellation of a deed. 

Purvlance, Lucas & Linn, for complainant. 
Foster, Corbett & Kerr, for respondent 

McOANDLESS, District Judge. The com- 
plainant in January, 1865, was the owner of 
a tract of land on Piehole creek, Venango 
county, Pennsylvania. It adjoined a tract 
called the "Hohnden Farm," on which a well 
had been sunk caUed the "United States 
Well," which on the ninth of January com- 
menced to flow with oil to a large amount. 
Its value was estimated not in thousands, 
but in millions. 

Previous to this twice the enormous wealth 
which had been suddenly accumulated by 
those who by good fortime or by good judg- 
ment had become the owners of the best oil 
producing lands, had caused a fever of specu- 
lation to spread through the country and 
among all classes of society. The rich de- 
sired to become richer and the poor to be- 
come suddenly rich. Of course there was no 
want of persons wUling to turn the mania 
to their own profit and speculation of the 
credulity or folly of others. Every tract of 
land whose surface was worthless was pre- 
sumed to contain hidden treasures beneath 
it, and was seized for the purpose of an oil 
stock company boasting of a capital of hun- 
dreds of thousands, divided into infinitesi- 
mal shares, to tempt even the poor to waste 
their hard earnings in these new schemes 
to obtain sudden wealth. 

Nine-tenths of these stock companies were 
mere bubbles, supported for a time by re- 
ports ftom agents, who were daily expecting 
to strike oil. But the stockholders finding 
themselves only called on to pay assessments 
on their stocks instead of receiving dividends 
from profits, began at last to open their eyes. 
Consequently there was a sudden collapse in 
the market of such commodities. The good 
and the bad suffered equally in the public 
estimation, while the real value of each re- 
mained the same. The success of the Unit- 
ed States well demonstrated the great value 
of the lands on Piehole creek. There was 
every reason to calculate that the Copeland 
tract would yield as great profits as the 
Hohnden tract, which it adjoined. The val- 
ue of it therefore was not merely speculative 
or uncertain, depending on the panics of the 
stock market. It had not been converted 
into stock to be tossed up by bulls or tram- 
pled down by beai's. 
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In the first stage of this transaction Cope- 
land acted with discretion and with judg- 
ment If he had continued to do so we 
should not have heard of this controversy. 
Instead of attempting to manage the sale of 
his farm himself, he put it into the hands of 
Mr. Bell, who was a sort of broker or agent 
in conducting the sales of oil lands. He 
offered him two per cent, on the sum he 
shoiild ohtain for the tract, which was r&ry 
judicious. Mr. Bell contracted with the de- 
fendant Burtis, for the sale of the land for 
the sum of §300,000. 

Previous to the execution by Copeland and 
wife of the agreement with Burtis on the 
twenty-first of January, one Rugg had ob- 
tained an interest in the tract of one-eighth, 
which Copeland was instructed by his agent 
to have released or adjusted. 

Rugg, who- had before promised to release 
for the sum of §8,000, demanded §40,000 after 
the succe^ of the United States well was 
Imown, and Copeland in order to get rid of 
his claim was compelled to give him his 
judgment notes for the sum of §40,000, which 
would be a valuation of the whole §320,000. 

By the terms of the article of agreement 
Bm'tis, besides the §10,000 paid in cash, cove- 
nanted to pay §30,000 on the first of March 
and §60,000 on the first of April, §100,000 in 
three months after that date and §100,000 in 
sis months. These payments he had esgpect- 
ed to make by the assistance of capitalists in 
New York, or the formation of another stock 
company. His negotiations there for this 
purpose failed, owing to the panic in the 
stock market, which soon after commenced, 
and the consequent distrust of all schemes 
of speculation in such investments by which 
so many had suffered. 

He was therefore unable to make the pay- 
ments which became due on his contract. In 
order to get clear of his covenants and to 
save his §10,000, he, with the assistance of a 
friend, Albert G. Morey, obtained from the 
complainant the deed on the third of April to 
Morey for the one-third of the consideration 
which he (Burtis) was bound by his cove- 
nant to pay. This deed of the third of April, 
1865, forms the subject matter of this contro- 
versy. 

The complainant alleges that it was ob- 
tained from him by false and fraudulent rep- 
resentations made by the respondents. 

According to the new rule of evidence sup- 
posed to have been made by congress in a 
proviso to a section in a revenue bill, the par- 
ties were each examined as witnesses— Cope- 
land atid wife for complainants and Burtis 
and Morey for respondents. The only third 
and disinterested witness present was Odell, 
whose testimony confirms that of complain- 
ants. 

It is unnecessary to refer to books or cases 
as to the principle of equity which should 
govern this case. The only question will be, 
was the complainant, who had sold his land 
for three hundred thousand dollars, induced 



to execute this deed for the same to one of 
the defendants by false and fraudulent rep- 
resentations? If such be foimd to be the 
fact, there can be no doubt as to the duty of 
the court 

Without noticing the discrepancies between 
the testimony and sworn answers of the re- 
spondents or those of the numerous wit- 
nesses examined in the case, we shall proceed 
to state the facts as we find them. 

1. The complainant Copeland though per- 
fectly competent to manage his little farm to 
sell and buy his cattle and other like trans- 
actions of persons in his situation of life, was 
a man of dull capacity, ignorant incapable 
of apprehending the importance or effect of 
formal "legal instruments when read over to 
him. He was wholly unfit to transact busi- 
ness of such magnitude without the assist- 
ance and advice of friends of capacity much 
superior to his own. His character and ca- 
pacity for such business are correctly stated 
by the respondents. When Burtis was in 
New York trying to negotiate a sale of the 
property for §400,000 he stated to a witness 
who inquired of his success, "Not so well as I 
expected." They had the meeting, theresultof 
which was not satisfactory; but he said they 
had come to the conclusion to carry out the 
programme, which he thought would work. 
The programme was this: Burtis and Mason, 
and his other friends, were going to Titus- 
-ville. .He there would meet a friend of his 
whom he wanted to connect with him. His 
friend was west somewhere— he was not in 
New York. That they were going to take 
§75,000, and go to the party from whom he 
had bought for §300,000, and spread it out 
before him and induce him to accept of the 
§75,000 for the purchase money, in payment 
of the propeiiy. That if he woidd not ac- 
cept of the §75,000, they would go as high as 
§100,000— that would be the outside figure. 

Then the witness remarked that he did not 
think it could be done. He replied, 'Tie coiald 
for this reason : that the parties he was deal- 
ing with were old, unacquainted with doing 
business, unused to handling money only in 
small quantities, and that §75,000 spread out 
before them, would be a great temptation for 
them to accept and that he was confident 
that they would not let the money go away." 
Witness replied that he might succeed, but 
they were different from any people he had 
ever met on the creek if he did. Burtis said 
that they would sign any paper that he 
wanted— that he was in their confidence to 
that extent that they would do anything he 
said. 

Afterwards when the respondents were en- 
deavoring to persuade or frighten Rugg with 
a compromise of his judgment of §30,000 
which they threatened to contest— they stated 
that they did not consider Copeland a man 
capable of doing such business as Rugg's 
claim related to. They thought that he 
could be got to sign one paper as well as 
another— that it wotild be an easy matter to 
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defrand him. We have thus from the re- 
spondents' own months, a true statement of 
the business capacity of the party they were 
about to deal with. 

When Burtis returns from New York his 
friend Morey is there, and had heen examin- 
ing the oil country; he agrees to advance 
money if they could get the farm for §100,- 
000. Accordingly without any previous con- 
sultation, or consent of Oopeland and his 
wife (who is rather the shrewder of the two), 
without any application to their agent Bell, 
who has acted for them in the sale of Jan- 
uary twenty-first, they proceed to draw up 
writings which the complainant and wife 
were to be persuaded to execute on the terms 
dictated by the purchasers. 

The article of agreement made with Cope- 
land in January is assigned by Burtis to 
Morey. Copeland is aslced to cancel it, but 
the deed to Morey is drawn for the con- 
sideration of $300,000. A mortgage is drawn 
to Oopeland for $50,000, payable in five years, 
with interest payable yearlj-. But this mort- 
gage is unaccompanied with any bond, or 
personal security, for either principal or in- 
terest. The condition of the mortgage is that 
"If Morey should pay the sum of $oO,000 and 
interest thereon as aforesaid, within five 
years from this date." 

It is not expected that the oil is inexhaust- 
ible or will run forever. If it should fail with- 
in the six years, the vendee might surrender 
the farm, dug into holes and worthless, after 
receiving millions of dollars for the oil, taken 
from it. 

As might be expected when the terms are 
prepared by one party, without consulting 
the others, Burtis who was bound to pay 
sixty thousand dollars on the first of April, 
and who had failed to pay thirty thousand 
in March, was not only to be released from his 
contract, but was to get bact his ten thou- 
sand doUars paid to bind the first bargain. 
The judgment of Rugg, for which Cope- 
land was personally hable, and which would 
have been paid except for the default of Bur- 
tis, was wholly unprovided for. Respond- 
ents verbally promised to pay it, if with 
the assistance of Copeland, they could not 
get clear of it and if so, they were to give 
Copeland something "handsome." 

The deed prepared is drawn with general 
warranty, without any mention of the pre- 
vious leases made by the vender of small por- 
tions, so that the letter of the wai-ranty was 
brolcen as soon as it was signed. 

Now without adverting to the scheme en- 
tertained by defendants of using this judg- 
ment of Rugg to compel a judicial sale of the 
land for the pm*pose of defeating the mort- 
gage given complainants, let us examine the 
means used to persuade or compel him to 
sign this deed, for the inadequate compensa- 
tion thus offered. 

On the third of April, Burtis goes to the 
house of complainant, and tells him of the 
great fall of fancy oil stock in the stock 



market of New York, and that consequently 
the lands on Piehole creek would be -un- 
saleable and had lost their value; that Morey 
was ready to give him §100,000; that unless 
this sum was accepted immediately Morey 
would retm-n the next day to Chicago; that 
Rugg had declared his intention to sell the 
land on his judgment immediately, and un- 
less Copeland would accept his terms he 
would be ruined. The complainant and his 
wife are carried off lo Burtis's office at one 
o'clock in the day, where the papers were 
prepared for their signatures. Morey brings 
$14,500 and spreads it on the table. Cope- 
land wishes to consult counsel. He is told 
the papers are all right, had been copied 
from legal precedents, and that a lawyer 
would charge $10 for his advice. Oopeland 
asks then to see Rugg, and see if he would 
not give time for the payment' Bm*tis said 
there was no time to wait— Morey would 
leave in the morning. Mrs. Oopeland with- 
drew, saying she would like to see Rugg be- 
fore these papers were signed; and then 
started out into the alley. Burtis followed, 
and clapped his hand on her shoulder and 
said for God's sake to call Mr. Copeland and 
have these papers signed or you wiU lose all 
yoxir land: 

Having thus got the signatures of Copeland 
and wife to this deed, they were told that 
the vendor had to pay the necessary stamps, 
and as the consideration- stated in the deed 
was $300,000, $300 were taken fi:om his 
money to pay for them. 

Thus the complainants, instead of $290,- 
000 which they were entitied to receive on 
their sale of Januaiy before the execution of 
a deed, were prevailed on to sign a convej'- 
ance to Morey for the sum of $10,000 and a 
mortgage for $50,000, payable in five years, 
for property worth at least half a million, 
m- a few days after the transaction the 
complainant's dull perceptions began to per- 
ceive that he had been imposed upon and 
been defrauded. His friends advised him to 
refuse possession and to consult counsel. But 
he was forcibly put out of possession and his 
biU was then immediately filed. 

It is sufficient to say that the statements 
with regard to Rugg were utterly false, and 
that the representations as to the fall of 
fancy oil stocks in the New York market, 
though true, were used to deceive an igno- 
rant man, by leading him to infer that the 
good oil lands on Piehole had depreciated in 
value. There were no written contracts en- 
tered into by the respondents as to the share 
Bm'tis was to have in the speculatiorl^ To a 
remark made by a witness to Burtis on the 
same day "that he had made eighty thou- 
sand doUars," he replied, "If I don't make 
double that I will wonder." 

A few days afterwards the respondents 
say it was understood that Burtis was to 
have half for $50,000, and some days after 
that Burtis was to pay .his $50,000 by a 
ti*ansfer of one-fourth of his half to Morey 
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for tbe same amount. Thus Burtis was to 
have three-eights for his ten thousand paid 
to Copeland, and Morey five-eighths for his 
advance of the same sum, thus valuing the 
speculation at $100,000 though subject to the 
Kugs judgment and the mortgage. Kugg 
has neither heen paid nor as yet defrauded 
out of his claim. 

It is not worth while to characterize by any 
epithets this ti-ansaction, by which a debt of 
§290,000 has been paid by $10,000, and a ver- 
bal promise to pay the judgment for which 
Copeland is stiU liable, and a mortgage on 
land which in five or six years may be utter- 
ly worthless, after it is exhausted of mineral 
wealth worth millions. 

Suffice to say the deed of the third of April' 
has been procured by gross fraud, and ought 
to be set aside and annulled. 

The complainants are entitled to a decree 
according to the prayer of the bill. 
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Case No. 3,S09. 

COPELAND V. MEMPHIS & C. B. CO. 

[3 Woods, 651.] ^ 

Circuit Court, N. D. Alabama. Oct. Term, 
1878. 

Removal — Citizenship op Cokporation — Cok- 

STKUCTION of STATUTES. 

1. Several states may, by competent legisla- 
tion, unite in creating the same corporation, or 
in combining several pre-existing corporations 
into one; and one state may, without thereby 
creating a new corporation, authorize a corpora- 
tion of another state to carry on business with- 
in its territory. 

[Cited in Blackburn v. Selma, M. & M. B. 
Co., Case No. 1,467: Colglazier v. Louis- 
ville, N. A. & C. Ry. Co., 22 Fed. 568.] 

2. A suit against a- corporation was removed 
from a state to the federal court, on the ground 
that there was in it a controversy between citi- 
zens of different states, the plaintiff being a 
citizen of the state where the suit was brought. 
On a motion made by the plaintiff to remand 
the suit, because both parties were citizens of 
the same state: Hdd, that the burden of proof 
was on the corporation to show that it was not 
a citizen of the same state with the plaintiff. 

3. The preamble of a statute is no more than 
a guide to the intention of the law-maker, and 
may be resorted to in the construction of the 
enacting clause, where any controversy esists 
as to its meaning. 

4. The title of an act has generally but little 
weight in its construction, but in doubtful cases 
"maybe resorted to to explain the general purport 
of the act. 

5. It is incumbent on suitors who invoke the 
jurisdiction of the courts of the United States to 
bring themselves clearly within that jurisdic- 
tion. 

6. The act of the legislature of Alabama, ap- 
proved January 7, ISoO, entitled "An act to in- 
■eorporate the Memphis & Charleston Railroad 

^ [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



Company," makes said company, within the 
state of Alabama, an Alabama corporation. 
[Cited in Memphis & C. R. Co. v. Alabama, 
107 U. S. 581, 2 Sup. Ct. 4d2.] 

Heard on motion of plaintiff [Lizzie Cope- 
land] to remand the cause to the state eomt. 
On March 28, 1877, the plaintiff, a citizen of 
Alabama, brought her action against the de- 
fendant in the circuit court of the state of 
Alabama, in and for Lawrence county, to 
recover damages sustained by the death of 
her intestate, which she alleged was caused 
by the carelessness and negligence of the 
defendant. The cause was, on the petition 
of the defendant, removed to this court, by 
virtue of the provisions of the act of March 
3, 1875 (18 Stat 470), and the record brought 
here by writ of certiorari, dated October 2, 
1877. At the first term of the court follow- 
ing the filing of the record, the plaintiff 
moved to remand the cause to the state court 
in which it was commenced, on the ground 
that this court was without jurisdiction to 
entertain the cause. The alleged want of 
jurisdiction was based on the claim of plain- 
tiff, that the defendant corporation was, for 
all the purposes of this suit, a body corporate, 
created by the laws of Alabama, and there- 
fore a citizen of Alabama, and was not, as 
claimed by defendant in its petition for re- 
moval, a foreign corporation. 

The question was, therefore, presented, 
whether the Memphis & Charleston Railroad 
Company was or was not an Alabama cor- 
poration. The facts upon which the case 
affned were as follows: On February 2, 
1846, the leglslatm-e of Tennessee passed an 
act "to incorporate the Memphis and Charles- 
ton Railroad Company." The act declared 
that, for the purpose of establishing a com- 
munication by railroad between Memphis, 
Tennessee, and Charleston, South Carolina, 
the formation of a company was thereby au- 
thorized, which, when formed, should be a 
body corporate, by the name aqd style of 
the "Memphis & Charleston Railroad Com- 
pany." The usual powers of such a cor- 
poration were conferred by the act on the 
body corporate thereby created. The act 
named a large number of persons to receive 
subscriptions of stock, and appointed eight 
persons to act as a board of commissioners 
or corporators. Under this act books were 
-opened for the subscription of stock, and 
subscriptions of stock were made. 

On the 7th of January, 1850, an act was 
passed "by the legislature of Alabama, en- 
titled "An. act to incorporate the Memphis 
& Charleston Raikoad Company," of which 
the following is a copy: 

"Whereas, an act was passed by the state 
of Tennessee, bearing date the 2d of Feb- 
ruary, 1846, and the same was amended by 
an act of the same state, dated February 4, 
1848, for the formation of a company under 
the name and style of the 'Memphis & 
Charleston Railroad Company,' for the pur- 
pose of establishing a communication by rail- 
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I'oad between Mempliis, Tennessee, and 
Charleston, South Carolina; and, whereas, 
it is believed that the most eligible route for 
said road is through a portion of this state; 
and, whereas, it is also believed that great 
and lasting benefits will accrue to the in- 
habiiants of this state from said improve- 
ment; therefore, 

"Stjction 1. Be it enacted by the senate and 
house of representatives of the state of 
Alabama, in general assembly convened: 
That the said company shaU have the right 
of way, through the territory of this state, 
to construct their road along the valley of 
the Tennessee river to the town of Hunts- 
ville, and thence to some point on the Nash- 
ville & Chattanooga Railroad, or to some 
point on the Georgia or other railroad lead- 
ing eastwardly, so as to communicate with 
Charleston and other Atlantic ports; and 
that said company shall have the right of 
way over the bed or bank of the Muscle 
Shoals canal, provided it can be foimd neces- 
sary in the construction of said road, and 
shall also have the right of way through any 
lands belonging to the state of Alabama, 
or to the Bant of the State of Alabama, or 
to any of the branch banks of said state, 
together with the right to use any stone, 
timber or other materials on said lands, 
necessary in the construction of said road; 
and said company shall have and enjoy all 
the rights, powers and privileges granted 
to them by the acts of incorporation above 
mentioned, and shaE be subject to all the 
liabilities and restrictions imposed by the 
same, together with the following require- 
ments: 

"Sec. 2. That in the event said road shall 
be located through Tuscumbia, it shaU be 
the duty of the company to construct a 
branch to Florence; and in the event that 
said road should pass -on the north side of 
the Tennessee river, near Florence, it shaU 
be the duty of said company to construct a 
branch to Tuscumbia, provided that the 
subscription in the town or county applying 
for such branch shaU be fully sufficient to 
pay the costs of the same, , 

"See. 3. That said company shall be author- 
ized and required to open books for the sub- 
scription of stock in the capital stock of said 
corporation, in the state of Alabama, so as to 
afford the citizens thereof an opportunity to 
take stock to the amount of fifteen hundred 
thousand dollars of the capital of said com- 
pany; provided, that if said fifteen hundred 
thousand dollars be not subscribed in Ala- 
bama within ninety days after the books are 
open, then it may be taken elsewhere. 

"Sec. 4. That the said company shall, at 
the first meeting of stockholders, designate a 
time when, and a place or places where, for 
the convenience of the citizens of the state 
who may be stockholders, the subsequent 
elections for directors shall be held, and give 
notice thereof in one or more newspapers 
published in north Alabama, and said elec- 



tions shall be held at the same time, both In 
this state and in Tennessee. 

"Sec. 5. That the moneys subsa'ibed by the 
citizens of Alabama, whether by the state, 
counties, corporations or individuals, shall 
fii'st be applied to the construction of the road 
within the limits of the state of Alabama, 
and said moneys shall be placed in some 
safe depository in north Alabama until re- 
quired for use; provided, that nothing in this 
section shall be so construed as to prevent 
the company from putting under conti'act the 
whole road whenever, in their estimation, a 
sufficient amount of funds shall have been 
obtained. 

"Sec. 6, That said company shall not charge 
for the transportation of persons or property 
any higher rates on one part than on another 
of said road, but the toll shall be equal and 
uniform on every part of said road for arti- 
cles of the same description, whether passing 
in one direction or the other. 

"Sec. 7. That the company hereby incor- 
porated shall not locate their road on the 
track of the Tennessee Valley Kaih'oad, nor 
of any other railroad which has heretofore 
been chartered by this state, provided com- 
panies have been organized under the same, 
without first procuring the assent by agree- 
ment with said companies, but it shall be 
lawful for the company hereby incorporated 
to acquh'e by pm^chase, gift, release or other- 
wise, from any other company, all the rights, 
privileges and immunities of said company 
and persons, and enjoy the same as fully as 
they were or could be possessed or enjoyed 
by the company making the transfer. 

"Sec. 8. That any railroad company now 
chartered, or hereafter to be chartered, in 
this state, shall have the right to connect 
their road with the road authorized by this 
act. 

"Sec. 9, That nothing in this act contained 
shall prevent the state of Alabama from levy- 
ing and collecting such taxes on the property 
of said company, within this state, as shall 
be, by the general assembly of this state, as- 
sessed on the property of other railroads in 
this state, nor shall anything therein be con- 
strued so as to prevent the chartering and 
building of other railroads in this state, com- 
ing within any distance whatever of said 
road, anything in the said law of Tennessee 
to the contrary notwithstanding." 

At a subsequent day of the same session, 
to wit, on February 12, 1850, the legislature 
of Alabama passed an act to amend the said 
act of January 7, 1850. The first section of 
this amendatory act provided as follows: 
"That the subsmbers to the capital stock of 
the Memphis & Charleston Railroad Compa- 
ny, in the state of Alabama, from a failure 
to obtain the necessary legislation from the 
states of Tennessee and Mississippi, or from 
any other cause, deem it expedient to form a 
separate and independent organization, then, 
and in that event, they are hereby vested 
with full power and authority to do the same. 
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and said company so organized shall be 
known by the name and style of the Missis- 
sippi & Atlantic Raihroad Company, and shall 
have and enjoy all the rights, privileges and 
powers heretofore granted, imposed, or in- 
tended to he imposed, in the several acts in- 
corporating the Memphis & Charleston Rail- 
road Company." The second section of this 
act, in order to perfect the organization au- 
thorized by the first section, named certain 
persons to act as corporators, with all the 
powers of the corporation named in the orig- 
inal act The third section provided for a 
consolidation of the company authorized by 
the amendatory act with any company or 
companies which had been, or might be 
formed, under the authority of either the 
legislature of Tennessee or Mississippi. 

Under the provisions of the above men- 
tioned act of the legislature of Tennessee, to 
incorporate the Memphis & Charleston Rail- 
road Company, and of the said first men- 
tioned act of the legislature of Alabama, bear- 
ing the same title, the stockholders of the 
Memphis & Charleston Railroad Company 
met in Tuscumbia, Alabama, on April 29, 
1850, and proceeded to the election of nine 
du'ectors of the company, and on May 1, 
1850, the said directors organized by the elec- 
tion of a president, treasurer and other offi- 
cers. Afterwards, on January 15, 1851, at a 
meeting of the board of directors, held on 
that day in Huntsville, Alabama, it was re- 
solved that the branch from Tuscumbia to 
Florence be located and constructed upon the 
terms and conditions of the charter. The 
Memphis & Charleston Railroad Company 
has but one president and board of directors, 
and but one set of corporate officers, and 
never had but one. The offices of the presi- 
dent, superintendent and treasurer are all lo- 
cated in Memphis, Tennessee, and the chief 
officers in all branches of the business of the 
company have always kept their offices there. 
The stock of the Memphis & Charleston Rail- 
road Company represented and covered all 
the property of the company, including Its 
line of road from Memphis, Tennessee, its 
western terminus, to Stevenson, Alabama, 
its eastern terminus. 

D. P. Lewis and J. B. Moore, for the mo- 
tion to remand. 

Wm. Cooper, Milton Humes, W. Y. O. 
Humes, and George S. Gordon, contra. 

WOODS, Circuit Judge. The contention of 
counsel who move to remand is, that the act 
of the legislature of Alabama of January 
7, 1850, entitled "An act to incorporate the 
Memphis & Charleston Railroad Company," 
created a body corporate, separate and dis- 
tinct from the corporation of the same name 
created by the legislature of Tennessee, Feb- 
ruary 2, 1846, and that such body corporate 
was, of course, a citizen of the state of Ala- 
bama, by which it was created. On the 
other side, it is claimed that the purpose and 



effect of the legislation of Alabama was, 
either simply to confer new powers and priv- 
ileges, within the state of Alabama, on a 
Tennessee corporation; in other words, that 
the act of January 7, 1850, was merely an 
enabling act, or that it was to confer a char- 
ter on the Tennessee company without cre- 
ating a new corporation. There is no prin- 
ciple of public law which prohibits a state 
from authorizing a foreign corporation to ex- 
tend a railroad into its own territory, and 
for that purpose to buy or take land, and 
after its construction, to maintain and use its 
road. The corporation still remains one cor- 
poration—a domestic corporation, in the 
state which created, and a foreign corpo- 
ration in the other, enjoying the franchises 
conferred by the charter in the one, and 
the powers derived from the enabling act in 
the other. There is certainly no reason for 
treating it as two corporations. Railroad 
Co. V. Harris. 12 Wall. [79 XJ. S.] 65. The 
question is not so simple when two states, by 
common legislation, create the same corpora- 
tion. In such a case, it is not merely thft 
corporation of one state, with enlarged pow- 
ers derived from the other, but it is as much 
the corporation of one state as of the other, 
and is a citizen of both. If, however, the 
legislatures of both states were to make one 
corporation only, there is no legal or consti- 
tutional necessity for treating it as two cor- 
porations in any suits or proceedings by or 
against it It was, at one time, held by the 
supreme court of the United States, that a 
railroad corporation created by the legisla- 
ture of two states, with the same capacities 
and powers, and for the same objects, and 
referred to in the laws of the states as one 
corporate body, although composed of the 
same persons and represented by one name, 
was nevertheless, on a legal and constitu- 
tional necessity, two distinct and separate 
corporations, upon the ground that the cor- 
poration was the creation of the sovereignty 
which brought it into being, and could have 
no legal existence beyond its jurisdiction. 
Ohio & M. R. Co. T. Wheeler, 1 Black [66 U. 
S.] 286. This, however, is no longer the 
holding of the supreme court of the United 
States. According to the recent and better 
view, as it seems to me, of that court the 
question, whether there is a uniiy in the cor- 
poration, and in the proprietorship of the cor- 
porate property, is one of legislative intent 
and not of legislative power. Several states 
may, by competent legislation, unite in cre- 
ating the same corporation, or in combining 
several pre-existing corporations into a sin- 
gle one. One state may make a corpora- 
tion of another state, as then organized and 
conducted, a corporation of its own, as to 
any property within its territorial jurisdic- 
tion. A state may, by an enabling act, au- 
thorize a corporation created in ano.her state 
to build and use a railroad within its own 
limits without creating a new corporation. 
Railroad Co. v. Harris, supra. See, also. 
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Bishop y. Brainerd, 28 Conn. 289; County of 
Allegheny v. Cleveland & P. R. Co., 51 Pa. 
St 228. 

The question to be decided, therefore, is 
resolved into this: Did the legislature of 
Alabama, by the act of January 7, 1850, in- 
tend to create a new corporate body to be 
known as the Memphis & Charleston Rail- 
road Company, to be a corporation and citi- 
zen of Alabama, or merely to recognize the 
existence of a Tennessee corporation of the 
same name, and confer upon it the certain 
powers and privileges, and subject it to cer- 
tain conditions and restrictions in the state 
of Alabama? I have had much difficulty in 
arriving at the object of tlie legislature in 
the passage of this act I have, however, 
finally reached a conclusion, satisfactory to 
my own mind, that the design of the law was 
to create a body corporate in the state of 
Alabama, having the same powers and fran- 
chises as the Memphis & Charleston Rail- 
road Company, incorporated hy the legisla- 
ture of Tennessee. The burden of proof is 
upon the defendant, to show that the Mem- 
phis & Charleston Railroad Company, de- 
fendant in this ease, is not a citizen of the 
state of Alabama, but a citizen of Tennessee. 
The defendant, on this hearing, affirms the 
jurisdiction of this court, and the plaintifC 
denies it In a suit brought by or against 
a corporation, it is necessary that it be made 
to appear that the artificial being was 
brought into existence by the law of some 
state other than that of which the adverse 
party is a citizen. Muller v. Dows, 91 TJ. S. 
444. 

The facts necessary to jurisdiction of the 
courts of the United States must be affirma- 
tively averred, and if denied, proved- The 
defendant must, on this hearing, satisfy the 
court of its jurisdiction, and this can be done 
only by showing that the corpo.a.e body sued 
in this case is not a citizen of the state of 
Alabama. If this proposition is not made 
reasonably clear, the court ought not to take 
jurisdiction, but the motion to remand the 
cause to the state court should prevail. The 
controversy turns, mainly, on the construc- 
tion of the act of January 7, 1850, to incor- 
porate the Memphis & Charleston Railroad 
Company. The proper construction of a 
statute requires an examination of the body 
of the act the preamble, where there is one, 
and in certain cases, and for certain pur- 
poses, the title may be considered. The true 
meaning of a statute is generally to be souglit 
in the purview, enacting part, or body of the 
act. Sedg. Const. 45. 

It is an established rule in the exposition 
of statutes, that the intention of the law- 
giver is to be deduced from a view of the 
whole and of every pa*t of the statute, 
taken and compared together, 1 Kent, 
Gomm. 462; Dwar. St. 194. The preamble to 
a statute usually contains the motives and 
inducements to the making of it, but it has 
been held to be no part of it, or rather it 



is not an essential part, and is frequently 
omitted. The preamble is properly referred 
to when doubts and ambiguities arise upon 
the words of the enacting part The pre- 
amble can never enlarge it, can not confer 
any powers per se. Its true office Is to ex- 
pound powers conferred, not substantially to 
create them. A preamble is not only not 
essential, and is often omitted, but it is, 
strictly speaking, without force in a legis- 
lative sense, being but a guide to and not 
the intent of the statute. And to what is 
it properly a guide? To the meaning of 
the enactment? No, but the intentions of the 
framer, which is only the first stage on the 
road in the construction of statutes. Dwar. 
St 107, citing King v. Athos, 8 Mod. 144; 
Mills V. Wilkins, 6 Mod. 62; Story, Com. 
Rules Interp, Const The preamble of an act 
may be resorted to to aid in the construc- 
tion of the enacting clause when any am- 
biguity exists. Beard v. Rowan, 9 Pet [34 
U. S.] 301. 

The use of a title in expounding a statute 
is shown by the following citations: By the 
English decisions, the title of a statute has 
been frequently held to be, no part of a stat- 
ute, for it has usually been framed only 
by the clerk of the house in which the bill 
first passes, and is seldom read more than 
once. In Mills v. Wilkins, 6 Mod. 62, Chief 
Justice Holt said: "It is true, that the title 
of an act of parliament is no part of the 
law or enacting part, no more than the title 
of a book is a part of a book, for the title 
is not the law, but the name or description 
given to it by the makers. Being, then, 
no part of the act the title is seen to af- 
ford no legislative import. Dwarris, 103." 
But even in England this rule has been 
modified, and it now seems that when the 
meaning of the body of the act is doubtful, 
the title may be relied on as an assumption 
in arriving at a conclusion. The King v. 
Cartwright, 4 Term R. 490. The title is 
worthy of more consideration, in the case 
of American statutes, when the legislature 
passes on the whole statute title, preamble, 
if any, and the body of the statute. In 
many Amei'ican legislatm'es the title of the 
act is agreed to by a distinct ^ote of the 
body. But even in this country, though the 
title of an act cannot control plain words 
in the body of the statute, yet, taken with 
other parts, it may assist in removing am- 
biguities. Where the intent is plain noth- 
ing is left to construction, but when the 
mind labors to discover the design of the 
law-making power, everything which can aid 
this object may be resorted to, and even 
the title of the act may receive a due share 
of consideration. TJ. S. v, Fisher, 2 Cranch 
[6 U. S.] 358; U. S. v. Palmer, 3 Wheat. 
[16 U. S.] 610; Com. v. Slifer, 53 Pa. St 71. 
In doubtful cases the title of an act may 
serve to explain the general purport, but 
even then it has little weight Hadden v. 
Collector, 5 Wall. [72 U. S.] 107. 
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la the light of these principles the act 
of January 7, 1850, is to he construed and 
its meaning ascertained. The question to he 
decided is, is the act a mere enahling act 
to confer certain powers on a Tennessee 
corporation within the state of Alabama, or 
did it create a new hody corporate, hav- 
ing the same franqhises as the Tennessee 
■corporation, but still being a distinct and 
separate artificial person. In resolving this 
■question the preamble affords no assistance, 
for it is just as applicable to one theory 
as the other- It refers to the act. of Ten- 
nessee, incorporating a company for the pur- 
pose of establishing a communication be- 
tween Memphis and Charleston, recites that 
the most eligible route for said road is be- 
lieved to be through a portion of this state, 
and that great and lasting benefits will ac- 
<y:ue to the inhabitants of this state from 
said improvement These are the reasons 
given by the preamble which induced the 
passage of the act These reasons are just 
as strong for the passage of an act to create 
a new Alabama corporation to assist in the 
enterprise, as for the passage of an ena- 
bling act for the benefit of a Tennessee cor- 
poratiori. The end in view, namely, the es- 
tablishing of a railroad communication be- 
tween Memphis and Charleston, and the eon- 
sequent benefits to the inhabitants of Ala- 
bama, could be just as well secured by one 
enactment as the other. We derive no 
light from .the preamble, and must, there- 
fore, look first to the body of the act to as- 
certain its meaning. The first section of the 
act. standing alone, gives strong warrant to 
the idea that the act is only an enabUng 
act If the act consisted of the first sec- 
tion only, and its title were "An act to con- 
firm an act passed by the legislatm-e of 
Tennessee to incorporate the Memphis & 
Charleston Railroad Company," the contro- 
versy woiild fall directly xmder the authori- 
ty of the case of Bailroad Co. v. Harris, 
12 Wall. [79 U. S.] 65, where it was held 
that such a law did not create a new cor- 
poration, but granted permission to a cor- 
poration of another state to exercise its 
functions within the boundaries of the state 
by which the act was passed. The con- 
clusion of the supreme court in that case, 
in the construction of the law of Virginia, 
was reached only after re-argument and aft- 
er much difference of opinion upon the ques- 
tion, whether the law of Virginia created 
a new and distinct corporation, or was only 
an enabling act in respect to the corpora- 
tion known as the Baltimore & Ohio Rail- 
road Company, as originally created hy 
Maryland. And it is worthy of remarlc, 
that the same enactment of the Virginia 
legislature had been construed by the su- 
preme court of that state as creating a Vir- 
ginia corporation— a new and distinct cor- 
porate body. The case of Williams v. Mis- 
som-i, K. & T. Ry. Co. [Case No. 17,728] 
would also be an authority to support the 



view of the defendant if the Alabama act 
consistfed of the first section, only with the 
title changed as above suggested. But the 
act under consideration does not stop with 
the first section; several sections are added. 
It is, to my mind, very significant, that in 
the first section the company is called "the 
said company." The section begins, "that 
said company shall be authorized and re- 
quired to open books," etc. The fourth sec- 
tion declares "that said company shall, at 
the first meeting of stockholders," etc.; and 
throughout this act until we reach the 
seventh section, the company is referred to 
as "the said company." But iii the seventh 
section, however, this phrase is abandon- 
ed, as if designedly, and the company 
is twice designated as "the company here- 
by incorporated." Why this change? It 
was more natural to continue the use of 
the phrase, "the said company," which had 
been employed seven times in the preceding 
sections^ of the act. But the legislature, 
with the apparent design of ^ving a con- 
struction to what had been done by the first 
section, declares, in the seventh, that "the 
company hereby incorporated shaU not locate 
their road." etc.; "and it shall be lawful 
for the company hereby incorporated to ac- 
quire by purchase," etc. These words, used 
xmder these circiunstances, mean something. 
They ought to have effect if possible. We 
are not authorized to reject them. They are 
not inconsistent with the first section. They 
are only explanatory of it. They are a 
declaration by the legislature, that the effect 
of the act was to incorporate a company. 
They remove the doubt which, for a long 
time, troubled the supreme court of the 
United States in construing the Virginia act 
in the case of Railroad Co. v. Harris, supra. 
The question might be left here, but con- 
sidering that the true meaning of the act 
is still open to some doubt, the case has 
arisen for resort to the title— and a case in 
which the title ought to have more than 
ordinary weight There is no dispute as to 
the purpose which the legislature had in 
view, for that is indicated by the preamble; 
it was to aid in establishing communication 
between Memphis and Charleston by a rail- 
road passing over a portion of the territory 
of Alabama, and it was to afford that aid 
by an act either a'eating an Alabama rail- 
road corporation, or by an act confen-ing 
upon a Tennessee raUroad corporation fran- 
chises to be enjoyed wittiin the territory 
of Alabama. The only question is, which 
of these two things was done by the act 
under consideration? The title is explicit, 
and so far as it deserves consideration, its 
weight is altogether in favor of the hypothe- 
sis that a new body corporate was created. 
It declares the purpose of the act to be "to 
incorporate the Memphis & Charleston Rail- 
road Company." There is no ambiguity 
here. To incorporate means "to form into 
a legal body, or body politic— to constitute 
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into a corporation recognized by law as pei*- 
sons with special functions, rights and du- 
ties, as to incorporate a bank, a railroad 
company, or the like." Webst Diet. This 
seems to remove the doubt, if any existed. 
The title declares the pm*pose of the act to 
be to incorporate a certain railroad com- 
pany, and the seventh section declares that 
by the act such a company was incorporated. 
But conceding that, after giving the title 
all the weight it deserves, the true construc- 
tion of the act is still in doubt, nevertheless, 
it may be finally claimed that the doubt is 
of such strength as to preclude the jurisdic- 
tion of the com-ts of the United States. It 
is the duty of suitors who invoke that Juris- 
diction, to bring themselves clearly within 
it, as we have already seen. I am of opin- 
ion, therefore, that the defendant has not 
met the requirements of the law by show- 
ing that this court has jurisdiction of the 
case. 

It was urged, in the argument, that the re- 
quirements of the fourtli section are incon- 
sistent with the view here taken. The re- 
quirement referred to is, that "the said com- 
pany shaU designate a time and place in 
north Alabama where, for the convenience 
of Alabama stockholders, elections of direct- 
ors shall be held," etc. It is urged that it 
would be absurd for the law to require the 
directors of a Tennessee corporation to fix 
the time and place for the election of the 
directors of an Alabama corporation. The 
obvious answer to this is, that it was the 
plain intent of the law that while there were 
to be two corporate bodies of the same 
name— one in Tennessee and one in Alabama 
—yet they were to have the same board of 
directors and the same oflScers, in a word, 
the same organization. That this could be 
done, is hdd in the ease of Ohio & M. E. 
Co. V. Wheeler, supra. If the two corpora- 
tions were to be governed by the same board 
of directors, there was great propriety in 
the enactment that the Alabama stockhold- 
ers should have notice of the time and 
place fixed for their election, and that a poU 
for the election of directors should be opened 
in north Alabama, 

The act of February 12, 1850, to amend 
the above recited act to incorporate the Mem- 
phis & phai-leston Railroad Company, is not 
inconsistent with the view above taken. As 
it was the purpose of the original act that 
both the Tennessee and Alabama corpora- 
tions should have but one organization and 
board of officers, the amendatory act pro- 
vided that in a certain contingency the sub- 
scribers to the capital stock of the Memphis 



& Charleston Ralb-oad Company, in Ala- 
bama, might, if they deemed it expedient, 
form a separate and independeut organiza- 
tion. Ija other words, that being already a 
body corporate, they might withdraw from 
their connection with the Memphis & Charles- 
ton RaUroad Company of Tennessee, and 
take a new name, and for tliis purpose com- 
missioners, or corporators, were named, and 
were authorized to- chaage the western ter- 
minus of their road. In fact, this amenda- 
tory act seems entirely inconsistent with the 
theory that there was no Alabama corpora- 
tion known as the Memphis & Charleston 
RaOroad Company. The subsequent legisla- 
tion of the state, although not decisive, seems 
to proceed on the idea that it is dealing wititi 
a domestic corporation. In an act approved 
February 7, 1836, the act of January 7, 1850, 
is referred to as the "charter granted to said 
company by the general assembly of this 
state," and four different acts have been 
passed by the legislature of Alabama to au- 
thorize the Memphis & Charleston Railroad 
Company to borrow money and seciffe its 
payment by mortgage on its road, without 
any hint that this power was conferred on 
a foreign corporation. In the case of Mem- 
phis & O. R. Co. V. Bibb, 37 Ala. 699, the 
said company is designated as a corporation 
chartered by an act of the legislature of this 
state. This is, to be sure, merely obiter dic- 
tum, but it tends to show how the railroad 
company has been regarded by the highest 
judicial tribunal of the state. But it is 
claimed by counsel for the railroad company, 
that even admitting that the act of January 
7, 1850, was a charter, yet it was a charter 
conferred on a corporation of the state of 
Tennessee, without creating a new corporate 
body. It is true, that two states may unite 
in creating one and the same corporate body, 
and it was so held in RaUroad Co, v. Har- 
ris, supra. But when two states unite to 
create the same body corporate, it is a citi- 
zen in each of the states by whose legisla- 
ture it is created. Railroad Co. v. Whitton, 
13 Wall. [80 U. S.] 270; Ohio & M. R. Co. 
V. Wheeler, 1 Black [66 U. S.] 286. 

After an attentive consideration of the ar- 
guments of counsel, and on examination of 
the authorities cited by them, I am of opinion 
that the act of January 7, 1850, of the gen- 
eral assembly of this state, created the Mem- 
phis & Charleston Railroad Company as an 
Alabama corporation. The consequence of 
this view is, that this court lias not jurisdic- 
tion of this case, and that the motion to re- 
mand it to the state court from which it 
was removed must prevail. 
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Case KTo. 3,S10. 

G0PELA2STD v. PHOENIX INS. CO. 

SAME T. SECTJKITY INS. CO. 

[1 Woolw. 278;^ 2 West. Jur. 341.] 

Circuit Court, D. Jtlissouri. Oct Term, 1868.= 

When Abandonment op Asso«ei> Profbrtt is 
Jdstified — Obligations of Assuked in Case 
OF Loss TO Make Loss Light — Liable fob 
Mastee's Neglect — Owner's Negligence — 
"What is not Abandonment — Eqcivocal 
Words— Of Repairing and Tendering the In- 
sured Vessel — Unjustifiable Delay— Condi- 
tion of Vessels — Gross Defects in Repairs. 

1. A policy of insurance on a steamboat pro- 
Tided that the assured should have no right of 
abandonment, unless the damage sbould amount 
to half the value of the vessel, as stated in the 
policy, Tvhich was $45,000. She was, in fact, 
worth only $25,000. To justify abandonment, 
only $2,500 could, after the injury, have re- 
mained in her. 

2. The assured are required to exercise all 
reasonable care, skill, and diligence, to make 
the loss as light as possible. 

3. The owner is not excused, thougb he give 
proper directions, if the master of the vessel 
does not observe them, and through such neglect 
the damages are increased. This is on the prin- 

* ciple tha't the master is the owner's agent, and 
the latter is liable for the neglect of the for- 
mer. 

4. If the master does not remain in the ves- 
sel a reasonable time, to repair the injury; and 
constructs an imperfect bulkhead, which is not 
fastened to the hull, so as to exclude the water 
when once pumped out; and shortly after- 
wards, another officer raises her in a short time, 
by supplying the defects, the owner is held to 
be guilty of negligence, and has no right to 
abandon her to Qie underwriters. 

5. The owner, when he heard of the acci- 
dent, notified his underwriters, and said that 
he had telegraphed the master that if he could 
not raise the vessel, he should wreck her, and 
the underwriters answered, "All right." Held, 
not to be an abandonment by the owner, nor an 
acceptance of abandonment by the underwriter. 

Argu. The direction of the owner to the mas- 
ter was an assertion of his right to control the 
vessel. The defendants might well infer ihat 
the owner would claim the wreck, and call for 
indemnity after its value should be deducted 
from the loss. 

6. After the defendants had notice of the 
loss, and before they took possession to raise 
and repair her, fifteen days elapsed, during 
which time, as they knew, the machinery, &c., 
were being removed, all which, if she were to 
be repaired, would have to be replaced. Held, 
that this delay was unjustifiable. 

7. When the vessel is tendered by the under- 
writer to the assured, she must be in such con- 
dition that the latter, when receiving her, 
would have full indemnity for all the injury 
covered by the policy. 

[Cited in Northwestern Transp. Co. v. Conti- 
nental Ins. Co., 24 Ted. 176.J 

8. When the deficiencies are obvious, so 
that, to be seen, they do not need to be pointed 
out, and are very great as compared witii the 
repairs actually made, it is not incumbent on 
the assured to point them out, in order to justi- 
fy his refusal of the vessel, and to maintain his 
action on the policy. 

* [Reported by James M, Woolworth, Esq., 
■ and here reprinted by permission.] 

" [Affirmed in Phoenix Ins. Co. v. Copelin, 9 
Wall. (76 U. S.) 461.] 



These were actions upon policies of in- 
surance [by John G. Copeland or Copelin]. 
They were, upon the stipulation of the par- 
ties, tried and determined by the court with- 
out the intervention of a jury, under section 
4 of the act of March 3, 1865 (13 Stat 501). 
[The actions were originally brought in the 
St liouis circuit court, but were removed to 
this court on motion of defendants.] 

The facts appear in the opinion. But in 
order to enable the learned reader to appre- 
hend the questions involved in the case, be- 
fore entering upon the reading of the opin- 
ion, the following brief statement is made. 

The risks were upon the steamboat "Ben- 
ton," engaged in trade of the Upper Mis- 
souri, running from St Louis to Fort Ben- 
ton. The policies provided that the assured 
should have no right to abandon her, unless 
the damage sustained was one half her value 
as stated in the policy, which was $45,000; 
so that, to justify an abandonment, she must 
have sustained damage to the amount of 
$22,500. She was at the time of the acci- 
dent worth but $25,000. 

On the 3d day of November, 1865, about sixty 
miles above Omaha, she was snagged and 
sunk. Three days afterwards, and as soon 
as he heard of the accident, the plaintiff no- 
tified the agents of the defendants thereof, 
and that he had ordered the master to 
wreck her, unless he could raise her, to 
which their only answer was, "All right." 
The master made an imperfect bulkhead, 
and did not fit it securely to the hull, so as to 
exclude the water when it had once been 
pumped out Without much further efEort 
to raise her, he proceeded to wreck the ves- 
sel. 

On the 23d day of November, the defend- 
ants, under the terms of the policy, took 
possession for the purpose of raising, re- 
pairing, and tendering her to the plaintiff, 
In three days they had raised her. But 
afterwards they proceeded very slowly Tvith 
the work of repairs, and did not make a 
tender of her to the plaintiff until May 9, 
1866, too late to allow her to make a trip 
up the river that season. Nor was she then 
placed in such condition as to furnish in- 
demnity to the plaintiff. To put her in 
order, $5,000 of further expenditures were 
necessary. 

MII/LER, Circuit Justice. These cases 
were tried to the court without a jiny, and 
we now proceed to render our judgment. 

The "Benton," the boat insured by these 
companies, was sunk in the Missouri river, 
November 3, 1865, about sixty miles above 
Omaha, in consequence of being struck by 
a snag, which made a large opening in the 
side of her hull. It is not controverted that 
the injury is one covered by the policies of 
the defendants. 

The plaintiff claims that he notified the 
defendants that he abandoned the vessel 
there, that he had a right to do so under the 
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policies, and tliat they accepted the aban- 
donment. The defendants deny each of 
these positions. They say that they took 
possession of the boat as she lay sunk, under 
the provision of the policies which author- 
ized them to do so, for the purpose of rais- 
ing and repairing hier, and returning her to 
the plaintiff after she had been repaired. 
They did x-aise, repair, and tender her to 
the plaintiff, who refused to receive her. 

The grounds alleged by the plaintifE for 
his refusal are: 1. That he having right- 
fully abandoned the vessel, nothing remain- 
ed but for the defendant to pay the amount 
of the insurance. 2. That there was an un- 
reasonable delay in repairing and returning 
the vessel. 3. That the repairs were insuf- 
ficient. 

In regard to the first of these grounds, we 
are of opinion that the plaintifE has estab- 
lished no right to abandon the vessel. The 
most conclusive reason for this opinion is 
found in the provision of the policies, that 
the assured shall have no right of abandon- 
ment unless the damage or injury shall 
amount to one half the value of the vessel 
as stated in the policies. The value therein 
stated was $45,000. In order, therefore, to 
authorize the plaintiff to abandon, the 
amount of injury sustained must be at least 
$22,500. The testimony is uncontradicted 
that the boat, when she received the injury, 
was worth $25,000, and no more. [The tes- 
timony of the witnesses on both sides con- 
cur in that proposition, Mr. Brown for the 
plaintiff, Mr. Roe for the plaintiff, and the 
agent or officer of the insurance company, 
whose business it was to inspect vessels, 
Capt. Atkins, who produced the record that 
he had overhauled her and estimated her at 
$25,000 a few weeks before the injury.] * 
To justify an abandonment, the damage 
must have been such that no more than 
$2,500 of value was left in her. We cannot 
doubt that the furniture in the cabin, the 
boilers, engines, and other machinery capa- 
ble of removal, together with the dismantled 
hull, were worth three times that sum. 

But we should fail to do our duty as a 
court, if we did not say that, independently 
of that provision of the policy, we have 
come to the conclusion that there was no 
right of abandonment in this case. We are 
satisfied that Captain Yore, who had charge 
of the vessel, in his hurry to escape from her 
before navigation became impeded by ice, 
did not exercise that energy, diligence, and 
skill in his efforts to raise her, which the 
principle of law governing such eases re- 
quires. The testimony on the part of the 
plaintiff shows that he gave all proper di- 
rections to Captain Tore; and that he exer- 
cised such faithfulness and frankness as 
became his position towards the defendants. 
But the law justly regards the principal as 
responsible for the acts of the agent Ev- 

» [From 2 West. Jur. 3il.] 



ery principle and every analogy constitutes 
the master the agent of the owner under 
such circumstances. It is well settled that 
in cases of necessity happening during the 
voyage, the master is by law created the 
agent for the benefit of all concerned, and 
his acts done under such circumstances, in 
the exercise of good faith and a sound dis- 
cretion, are binding upon all parties in in- 
terest The Sarah Ann [Case No. 12. 342]; 
New England Ins. Co. v. The Sarah Ann, 
13 Pet [38 U. S.] 387. And when the injury 
is so great as to justify a sale, he from ne- 
cessity becomes the agent of the underwrit- 
ers, as well as of the owner, to effect the 
sale for their benefit Patapsco Ins. Co. v. 
Southgate, 5 Pet [30 U. S.] 604. If his 
agency extends to a disposition of the vessel 
when she is injured but not destroyed, it 
must extend to all acts which he may do 
to save her from destruction. And this is 
the more certain when it is considered that 
such is his duty. He cannot abandon his 
vessel in time of danger so long as it is 
practicable for human exertion, skill, and 
prudence to save her from the impending 
peril. Even after she is sti*anded there is 
an obligation upon him to take all possible 
care of the cargo. The Niagara v. Cordes, 
21 How. [65 U. S.] 7. Even in case of cap- 
ture, the master of a neutral vessel is bound 
to remain with the ship until she is con- 
demned or a recovery is hopeless. Willard 
V. Dorr [Case No. 17,680]. And in a proper 
case, after the loss or sale of the ship, he is ' 
agent to tranship the freight for the mer- 
chant. Shipton V- Thornton, 9 Adol, & E. 
314; Jordan v. Warren Ins. Co. [Case No. 
7,524]; Hunter v. Prinsep, 10 East 378. 

The owner of this vessel dispatched her on 
this long, and, as the event proved, hazard- 
ous voyage, in charge of a master of his own 
selection, who was vested with this large au- 
thority over her and her cargo, and who was 
subject to these obligations. The bare state- 
ment is enough to show an agency here 
which subjected the owner to a responsi- 
bility for all of the acts and negUgences of the 
master. For the purpose of doing all that 
the owner ought to do to save the vessel 
from total loss, the master was his agent 

In an agreement of this kind, the plaintiff 
contracts for indemnity for, and security 
against, loss by any of the perils insured 
against. The defendant contracts to give 
that security, upon the condition that all 
practicable means be employed on the part 
of the insured to make such loss as light as 
possible. It is a contract which, by its na- 
ture, requires a faithful observance of all 
the obligations imposed by it upon either 
party. 

We are satisfied that the bulkhead which 
was designed to cover the injured place in 
the hull and to exclude the water, was not 
constructed with the skill which Captain 
Yore is known to have possessed. If more 
time had been taken, and more care exer- 
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cised in its constmction, a bulkhead could 
liave been made tvMcIi, when once the water 
was all pumped out of the hold, would have 
tept it out It is clearly shown that the one 
made here was not fitted to the bottom and 
side of the boat with the skill which prudent 
officei*s would, in such an emergency, have 
exercised. All this is conclusively estab- 
lished by the fact that, without difficulty or 
material change in her situation, the vessel 
was in a short time raised by Captain Mann, 
the agent of the defendants, and that he ex- 
ercised only such energy and skill, and em- 
ployed only such means, as had been within 
Captain Yore's control, 

We are therefore of opinion that, for want 
of due care, diligence, and skill in the effort 
to raise the vessel, the plaintifiE had not enti- 
tled himself to abandon her. 

We are also of the opinion that the defen*^- 
ants did not accept the aba,ndonment The 
evidence upon this point consists of certain 
conversations between the plaintifiE and the 
agents of the defendants residing at St. 
Louis, When the former heard of the acci- 
dent, he immediately communicated with 
these agents, and in one of several conver- 
sations about that time, he said to them, *'I 
have telegraphed to Captain Tore, if he can- 
not raise the boat, to wreck her." To this 
they responded, "All right," The plaintiff 
claims that this was a proposition of aban- 
donment on his part, and an acceptance on 
theirs. We are not able to accede to this 
view. 

3Ji order to constitute a valid abandonment, 
no particular form of words, and no writing, 
is necessary. But in whatever manner it is 
made, it ought to be explicit, and not left 
open as matter of inference from some equiv- 
ocal acts. The abandonment, when prop- 
erly made, operates as a transfer of the prop- 
erty to the underwriter, and gives him a title 
to it or what x'emains of it, as far as it was 
covered by the policy. No deed is necessary 
to pass the title. Columbian Ins, Go. v. 
Ashby, 4 Pet. [29 IT. S.] 139; Patapsco Ins. 
Co. V. Southgate, 5 Pet. [30 U. S.] 604; Ches- 
apeake Ins. Co. v. Stark, 6 Cranch [10 U. S.] 
26S. The law gives to this act in pais all 
the effects which the most accurately drawn 
assignment would accomplish. Comegys v. 
Vasse, 1 Pet. [26 V. S.] 193. And if the 
abandonment, when once made, is good, the 
rights of the parties are definitely fixed by 
it, and it is k-revocable by either party with- 
out the consent of the other. Peele v. 
Merchants' Co. [Case No. 10,905]. These con- 
siderations make manifest the necessity that 
the act operating as an abandonment shoiild 
be decisive. 

In this case, so far from offering to aban- 
don even, the plaintiff asserted his right to 
control the vessel; and he went on to state 
the manner in which he proposed to do so. 
The defendants might well have supposed 
that, even if Captain Yore should wreck the 
vessel, the plaintiff would still claim to own 



the wreck, and caE for indemnity for a total 
loss, less the value of the wreck. The course 
proposed by him was the only proper one for 
him to pittsue, if he did not intend to aban- 
don the vessel. The defendants' assent to his 
proposal cannot be construed into an accept- 
ance of the abandonment, which he might 
or might not afterwards make. 

The mere fact of submersion of the vessel 
does not amount to a total loss. On the high 
seas it affords strong prima facie evidence, 
but in the shallow waters of the Missomi it 
does not afford even a presumption. Emerig. 
Ins. c. 12, §§ 12, 13; Goss v. Withers, 2 Bur- 
rows, 697; Anderson v. Eoyal Exchange 
Assur. Co., 7 East, 38; Sewall v. TJ. S. Ins. 
Co., 11 Pick. 90. 

The abandonment, then, by the act of the 
insured must therefore appear. If, when 
Captain Yore left the vessel, and refused to 
make any further effort to save her, the de- 
fendants had not interfered, but had stood 
upon their rights as the case then was, we 
should now have to ascertain the amount 
of injury for which the defendants, under 
aU the circumstances, are liable. But such 
is not the present position of the parties. On 
the 20th day of the then month of November, 
which was about seventeen days after the 
accident occurred, the defendants notified 
the plaintiff that they should exercise the 
option authorized by one of the provisions of 
the policies, and undertake to raise and re- 
pair the boat. Accordingly, without any in- 
structions or interference on the part of the 
plaintiff, they did raise, repair, and tender 
her to him. 

We are of opinion that this is no sufficient 
defence to the present action, because, first, 
there was unjustifiable delay in repairing and 
tendering the vessel; secondly, the repairs 
were insufficient. 

Prom the time the defendants had notice 
of the sinking of the boat, imtil they notified 
the plaintiff of their intention to raise her, 
fifteen days elapsed. During this time, as 
they well knew, the machinery, boilers, and 
engines were being removed from the vessel 
as a wreck, all of which, if she were to be 
raised, would have to be replaced at consider- 
able expense and loss of time. Their deter- 
mination should have been taken sooner. 

This is, however, a minor consideration. A 
very few days after they had determined to 
raise the vessel, Captain Mann was on the 
spot, and had her afloat Tf the energy and 
diligence which characterized his proceedings 
in raising had been exhibited also in repau-- 
ing her, there would have been no cause of 
complaint. But he seems to have supposed 
that when she was once afloat, his employers 
were safe. The most unaccountable delays 
oecinred in replacing the machinery; no 
workmen were put upon her until some time 
in December. But two were employed upon 
her before she was brought to St Douis. It 
was not until May 9, 1866, that she was ten- 
dered to the plaintiff at St Louis. The actual 
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repairs cost only $1764.70, a sum so small as 
to show clearly that there was no reason for 
the lengrth of time consumed in making them. 

It is to be considered here that the vessel 
was employed by the plaintiff in the trade 
of the extareme upper Missoxiri. Unless a 
vessel in that trade leaves St Louis very 
early in the spring, she will encounter low 
water. The 9th of May is tea late in the 
season to set out upon such an enterprise. 
One witness says she would have been- worth 
$5,000 more if She had been tendered so as 
to make a trip that year. 

The general rule is, that the repairs must 
be made as expeditiously as possible, in order 
that the voyage, if it be not completed, may 
not be broken up. Peele v. Suffolk Ins. Co., 
7 Pick. 254:; Reynolds v. Ocean Ins. Co., 22 
Pick. 191, 1 Mete. [Mass.] 160. And even 
when, by the terms of the policy, this rule 
is waived by the assured, stiU sucti dispatch 
in the prosecution of the repairs is demanded 
of the insurer as would restore the vessel 
ready for another adventure in season profit- 
ably to engage in the same. And if the in- 
surer is guilty of unreasonable delay, he must 
bear the consequences. 

But we attach more importance to the fact 
that the repairs were insufficient The over- 
whelming preponderance of testimony is, that 
the vessel lacked $5,000 in value of the re- 
pairs necessary to indemnify the plaintiff 
for the injury sustained by the accident The 
deficiencies hi repairs, as made, are set forth 
in the finding of facts at the end of this opin- 
ion. 

The actual repairs made upon the vessel, 
cost, as I have already stated, $1,764,70. The 
expenses of repairing and of raising her were 
$12,132.82. When tendered to plaintiff, she 
was worth $12,000. When the injury was 
sustained, she was worth $25,000. Under 
these circumstances, there can be no doubt 
that the repairs were insufficient to meet the 
obligations which the defendants had as- 
sumed imder the policies. Without going in- 
to an examination of the authorities, I may 
state that the conditions of these policies, 
supported by the law, require that the vessel, 
when tendered, shoiild have been in such a 
condition that the plaintiff, when receiving 
her, should have full- indemnity for all the in- 
jury which was covered by the policy. 

It is claimed for the defendants, however, 
that conceding the insufficiency of the re- 
pairs, inasmuch as the plaintiff did not point 
out to them the defects, he was bound to re- 
ceive the boat make tiie necessary repairs, 
and look to a future action at law to reim- 
burse him the expenses; at all events, that 
he coidd not recover the full value of the 
vessel by refusing to receive her, until he did 
point out the deficiencies of which he com- 
plains, and give the defendants an oppor- 
tunity to supply them. 

There are decisions which go so far as to 
say that where the defects are not great, 
where they are of little importance in com- 



parison with the whole injmry to the vessel, 
where they might have escaped the attention 
of the insvirers while attempting in good 
faith to comply with the requirements of the 
contract they shall not be compelled to pay 
as for a total loss, unless the particulars to 
which objection is made are pointed out to 
them. We have serious doubt whether the 
principle by the supreme court of Massachu- 
setts (Reynolds v. Ocean Ins. Co., 22 Pick. 
191, 1 Mete, piass.] 160; Norton v. Lexing- 
ton Ins. Co., 16 m. 235} asserted to this ex- 
tent in the cases cited to us, can be sustain- 
ed as the law. But it is not necessary to 
overrule these decisions, for there are mani- 
fest distinctions between them and the pres- 
ent case. In the first place, the deficiencies 
here were so obvious, so necessarily within 
the sight and knowledge of the defendants, 
that they did not need to be pointed out. 
Secondly, the deficiencies were so very great 
in proportion to the repairs actually made, 
the former being estimated at §5000, and the 
latter only a little exceeding $1700, that it is 
absurd to say that there was any fair and 
hon^t effort to indemnify the plaintiff for 
his loss. 

I have already stated the views of the co\u:t 
upon the fidelity required of both parties in 
these contracts of insurance, and have com- 
mented, as I thought it deserved, upon Cap- 
tain Tore's failure to do all that he could to 
raise the vessel. And I think that, after 
getting her afloat, there was a like determi- 
nation on the part of the defendants to do 
just as littie as was possible, and escape the 
liability imposed upon them imder their con- 
tract by the law. In this effort they have 
failed to escape that liability. We find that 
the plaintiff was justified in refusing to re- 
ceive the vessel, and as the policies are val- 
ued policies, he is entitied to the full amount 
insured by each, to wit, $5000, with interest 
from the time the loss was fixed. 

To enable the parties to have a review of 
this judgment in the supreme com-t we make 
the following special finding of facts: 

1. There was a due execution and delivery 
of the policy offered in evidence by the 
plaintiff in evidence. 

2. The boat was struck by a snag, and 
sunk in thei Missouri river, about sixty miles 
above Omaha, November 3, 1865; which in- 
jury, was one of the perils against which de- 
fendants insured plaintiff in said policy. 

3. Under the circumstances, the plaintiff 
had no right to abandon the vessel as a total 
loss, even though he gave notice that he 
did so. 

4. There was no acceptance by defendants 
of such abandonment. 

5. The defendants, under the provisions of 
the policy, took possession of the vessel for 
the purpose of raising, repairing, and tender- 
ing her to the plaintiff. 

6. They did raise her, proceeded to repair, 
and tendered her to the plaintiff at her home 
port, May 9, 1S66. 
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7. The vessel was used mainly for the trade 
of the upper Slissouri river, making trips 
from St Louis to Fort Benton. She would 
have been worth $5000 more to her owner 
if tendered to him so that she could have 
put out on her voyage earlier in the spring. 
The actual tender was not made in reason- 
able time. 

8. The repairs made were insufficient to con- 
stitute indemnity for the injury. To remedy 
this, additional repairs, to the value of §5,000, 
were requisite. There was not proper can- 
vas or covering for the hm'ricane deck, nor 
rigging, nor ropes. The injury to and de- 
struction of furniture were not made good. 
There were left in the sides of the hull, above 
light water-mark, cracks through which, 
when the vessel was loaded and stmk down 
to them, the hold would have filled with 
water. Smaller cracks were left in the deck 
floor. She was not painted. A cargo would 
have suffered injury from these defects. 
The repairs in all these respects, except the 
paint, and even a part of that, were made 
necessary by the accident, and were covered 
by the policy. 

9. The plaintiff did not point out these de- 
fects to the defendants, and refused gener- 
ally to receive the boat 

On these facts as foimd, the court renders 
judgment for the plalntifC for the amount 
insinred in the policy. 

Judgment for plaintiff. 

Affirmed in supreme court, Dec. term, 1869. 
9 Wall. [76 U. S.] 46L 

[NOTE. The grounds of affirmance, as stat- 
ed by Mr. Justice Strong, were that the action 
of the defe^ndant amounted to a substantial rec- 
ognition and acceptance of the abandonment of 
which it had been notified, and that by its fail- 
m:e to return the boat within a reasonable time 
the company made itself liable to pay the fuU 
amount of the policy. Phoenix Ins. Co. v. 
Copelin, supra.] 
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COPEN V. FLESHER et al. 

CL Bond, 440.'] ^ 

Circuit Court, S. D. Ohio. June Term, 1861. 

Stale Claims m Equitt — Pleading — Mdlti- 

FARIOUSMESS— AMESDJIErCT. 

1. A demurrer to a bill in equity will be sus- 
tained on the ground of the staleness of the 
claim of title set up to land, when it appears 
by the averments of the bill that the complain- 
ants have slept upon their rights from the year 
1810 until the year 1859. 

2. Where such complainants file an amended 
bill, alleging that for a long time after their 
rights accrued they were minors residing in 
different parts of the state of Virginia, and had 
no knowledge of their rights nor the location 

^ [Reported by Lewis H. Bond, Esq., and here 
reprinted by permission.] 



of the land until about the year 1841, and were 
unable until some time after that year to take 
any steps in the assertion of their rights, such 
allegations are sufficient to relieve the claim of 
title of staleness, and to put the complainants 
on proof of their allegations in that regard. 

3. A bill in equity praying that the equitable 
title to land may be adjudged to be in the com- 
plainant, and that he is entitled to a patent, 
and also that a certain person may be made a 
defendant to the bill and may be compelled to 
disclose the nature of his claim to the land, 
and by what authority he is in possession, and 
to account for rents -and profits, is liable to the 
objection of multifariousness in seeking to ob- 
tain two distinct objects by the same decree. 

4. In chancery no material fact which has ac- 
crued since filing the original bill can be in- 
troduced in an amended bill, and a party can 
only avail himself of such fact by filing a sup- 
plemental bill. 

5. Where such new matter is introduced in 
an amended bill, it is a cause of demurrer. 

[This was a bill in equity by Joshua Copen 
against Solomon Plesher and others.] 

Henry Stanbery and Mr. French, for com- 
plainant. 

J. B. Stallo and Mr, McCook, for defend- 
ants. 

OPINION OF THE COURT. The original 
bill in chancery, filed by the complainant in 
this case, averred in substance, that he is a 
citizen of the state of Virginia, and one of 
the heirs of John Copen, deceased; that on 
September 20, 1806, a warrant, numbered 
5,114, issued from "the land-office, at Rich- 
mond, to the representatives of said John 
Copen, in consideration of his services in the 
Virginia continental line, for two hundred 
acres of land in the Virginia military land 
district in the state of Ohio; that after the 
death of said John Copen, the said warrant 
was assigned by some person, assuming to 
act as the administrator of said Copen, to one 
Henry Flesher, who, in the year 1810, caused 
said warrant to be located in his name as as- 
signee; and a srnrvey was made and duly re- 
turned to the land-office at Chillicothe, num- 
bered 5,190; that the assignment to said 
Flesher was a nullity, and there never was 
an administrator of- the said John Copen, and 
the said assignment was wholly without con- 
sideration; that said Flesher, not being able 
to obtain a patent for said land, long since 
abandoned all claim thereto; and that the 
warrant, while in his possession, was de- 
stroyed by fire. A copy of this warrant, ob- 
tained from the records of the land-office at 
Richmond, is offered as an exhibit in the bill. 
The biU also avers, that John Copen left sev- 
eral heirs besides the complainant, and that 
they have released to him all their rights ui.- 
der said warrant, and that he is now the sole 
owner thereof; also, that said Henry Flesher 
died leaving several heirs, all of whom are 
non-residents of the state of Ohio, who are 
made defendants, and are required to answer 
the allegations of the bill under oath, and 
disclose their interest under said warrant 
Service has been made on one only of tb'j 
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heirs of Henry Flesher, namely, Solomon 
Flesher, who has appeared and filed his an- 
swer, admitting substantially all the allega- 
tions of the bill, and disclaiming any interest 
under the said warrant The bill prays for 
a decree, adjudging the equitable interest in 
the land located and surveyed under said 
warrant to be in the complainant, and that 
he is entitled to a patent therefor from the 
United States. After the filing of the biU, 
upon application to the court for that pur- 
pose, and on sufficient cause shown, one Ed- 
ward Fitzgerald, claiming title to the land, 
was permitted to be made a defendant; and 
by consent of the complainant's counsel, he 
filed a demm-rer to the bill, which was sus- 
tained by the comrt on the ground of the 
staleness of the claim of title set up by the 
complainant, and the absence of any suffi- 
cient reason for the great delay which had 
occm-red in assei'ting the rights of the heirs 
of said John Copen to the land in controversy. 
But for the purpose of affording the com- 
plainant an opportunity of setting forth the 
reasons for this delay, the complainant was 
allowed to amend his bill. And he has filed 
an amended bill, to which the said Fitzgerald 
has interposed a demurrer, in support of 
which it is urged, first, that there is nothing 
in the amended bill accounting for the great 
lapse of time which has occurred, and that 
this objection lies to the amended bill with 
the same force as to the original bill; second- 
ly, that the amended bill is multifai-ious. In 
that it charges the said Fii2;gerald with hav- 
ing obtained, and continued in possession of 
the land covered by said warrant, by de- 
ceptive and fraudulent means, and asks a de- 
cree setting aside his claim and decreeing the 
title in the complainant; third, that in the 
amended bill the complainant alleges that the 
quitclaim or release from the other heirs of 
John Copen to the complainant, set up and 
relied upon by him in the original bill as 
proof of his title, is invalid and void, and 
that after the commencement of this suit, 
namely, in June, 1860, he obtained from said 
heirs a sufficient and valid quitclaim or re- 
lease from said heirs, vesting in him a per- 
fect equitable title to the land in eonti-ovei'sy. 
As to the first objection urged to the 
amended bill, that nothing is averred in it 
which relieves the claim of the complain- 
ant from the charge of staleness, a remark 
or two will suffice. That the demmTer to 
the original bill was properly sustained on 
this ground, I can see no reason to doubt 
It appeared, from the averments of the bill, 
that the heirs of Copen had slept upon their 
rights from the death of their ancestor, 
which occmTed prior to the year 1810, imtil 
the commencement of this suit in the year 
1859. Unexplained, this lapse of time would 
be fatal in a court of equity to the claim of 
the complainant and being apparent on the 
face of the bill, was a sufficient ground for 
sustaining the dcmun-er. But the amended 
biU avers, that for a long time after the 



issuing of said warrant, and after the as- 
signment to Henry Flesher, the heu:s of 
John Copen, the warrantee, were minors, re- 
siding in different parts of the state of Vir- 
ginia, and had no knowledge of their rights 
until about the year 1841, and were not ap- 
prised until about that time of the location 
of the land on which said warrant was- 
placed, and were tmable, imtil some time 
after that year, to take steps in the asser- 
tion of their rights. While it must be ad- 
mitted that the facts stated in explanation 
of the delay, are somewhat vague and im- 
satisfactory, they are sufficient to relieve 
the amended bill from the objection taken 
to the original bill on the ground of stale- 
ness, and to put the complainant on proof 
of his allegations ia that regard. But I do 
not see how the objection that the amended 
bill is substantially liable to the charge of 
multifariousness, can be ignored as a cause 
of demmTer. As has been before noticed, 
the original biU prayed merely that the 
equitable title to the land might be ad- 
judged to be in the complainant, and that 
he is entitled to a patent The amended 
bill contains substantially the same prayer. 
But, in addition to this, the complainant 
prays that the said Fitzgerald may be made 
a paa-ty defendant to the bill, and may be 
compelled to disclose the nature of his claim 
to the land, and by what authority he is in 
possession. It is also charged that his pos- 
session is unlawful, and without any claim 
of right, and that he has by fraudulent and 
deceptive means retained possession for a 
long time, and by such, means has pre- 
vented the complainant from sooner attempt- 
ing to enforce his claim. And it is more- 
over assumed, that the possession of the 
said Fitzgerald is to be viewed as a pos- 
session for the rightful owners of said land, 
and that as their trustee, he is accountable 
for the rents and profits during the time he 
has used and occupied it 

There would seem to be no reason to 
doubt, that the amended bill is liable to 
the objectioii of multifariousness. It seeks 
to attain two distinct objects by the same 
decree. In one aspect, it is simply a bill 
asking the court to decree, that the com- 
plainant has the. equitable title to the land 
in question, and is entitled to a patent there- 
for from the government In this aspect, it 
is in the nature of a preliminai-y proceedhag, 
designed to afford a basis for the favorable 
action of the government Its object is in 
this way to vest in the complainant the 
legal title to the land on which the war- 
rant was laid. In the other aspect the 
amended biU asks for an investigation of 
the claim of title, which the complainant 
anticipates will be set up by Fitzgerald; 
and if his claim shall be adjudged unten- 
able or void, that he shall be held to ac- 
count for rents and profits. It is very plain 
that these two objects are wholly distinct 
in their character, and necessarily involve 
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separate and indepenclent inquiries. Tiiis 
constitutes multifariousness in a bill in 
equity. Judge Story in liis Commentary on 
Bqiuty Pleading (page 24.4), says, "By multi- 
fariousness, in a bill, is meant the improperly 
joining in one biU distinct and independent 
mattei-s, and thereby confounding them; as 
for example, the uniting in one bill of sev- 
eral matters, perfectly distinct and uncon- 
nected against one defendant, or the de- 
mand of several matters of a distinct and 
independent nature against several defend- 
ants, in the same bill." The bill to which 
the demurrer is filed in this case, comes 
dearly within this definition. This is ap- 
parent from the statement alone of the 
double aspect of the bill. 

It is m-ged, however, that Fitzgerald has 
been admitted to come into this case as a 
defendant, at his own request, and by leave 
of the court, and can not, therefore, ob- 
ject to the structure of the amended bill, on 
the ground that the matter charged against 
him is distinct from that set up against 
the other defendants, the heirs of Flesher. 
Whether Fitzgerald was properly admitted 
as a defendant in this case is not now in 
question. The court, no doubt, in granting 
the leave to make him a defendant, acted 
on the supposition that he had an interest 
in the title to this land, which rendered it 
proper he should be permitted to file an 
answer to the allegations of the bill. In 
making his answer, he would of corn's© be 
resti'icted to matters that were responsive 
to the biU, and could not introduce any- 
thing foreign to it, or which would lead to 
a mere collatei'al investigation. If, instead 
of demurring to the original bill, he had 
filed his answer, I suppose he would have 
been limited in his response to the facts al- 
leged, and could not by introducing foreign 
matter, have presented an issue wholly dis- 
tinct from that presented in the original 
bill. It would follow that the mere fact 
that he had been allowed by the com-t to 
stand as a defendant, would not permit the 
complainant, in his amended bill to introduce 
matters which, imder other circumstances, 
would have been clearly multifarious in 
their nature. 

The amended biU, therefore, for the reason 
indicated, is objectionable, and the demurrer 
must be sustained. Not only is this con- 
clusion justified by the well-settled rules of 
chancery practice, but clearly does not vio- 
late the rights or equities of the complain- 
ant. If he is successful in obtaining a de- 
cree in accordance with the object of the 
original biU, which will result in vesting in 
him the legal title to the land, the way will 
be open for proceeding against Fitzgerald to 
test the validity of his title and possession, 
and to obtain such equitable or legal relief, 
as the facts may justify. On the other 
hand, if he fails in establishing his own 
title, it is clear he can have no claim against 
Fitzgerald, and there will be no ground of 
6FED.CAS.— 33 



(Case No, 3,212) COPLAND 

controversy as between these parties. In 
either event, it is most obvious that the 
claim first set up by the complainant must 
be disposed of before there can be any liti- 
gation between him and Fitzgerald. 

The third ground of demurrer to the 
amended bill is also tenable. It is, that in 
the amended bill, the complainant sets up a 
title to the land, acquired since the com- 
mencement of this suit. This has been al- 
ready referred to. In the original bill the 
complainant asserts a release or quitclaim 
from the other heirs of John Copen, which 
he repudiates in the amended bill, and relies 
on a conveyance or quitclaim from them, 
executed in June, 1860, which was long after 
this suit was brought The law seems well 
settled, that in chancery no material fact 
which has occurred since filing the original 
bill can be introduced in an amended bill. 
The party can only avail himself of such 
fact by filing a supplemental- bill. And when 
such new matter is introduced in an amended 
bill, it is a cause of demurrer. 

For the reasons indicated, I feel bound to 
sustain the demmrer to the amended bill. 
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COPLAND V. BOSQUET. 

[4 Wash. C. C. 58S.] ^ 

Circuit Court, E, D. Pennsylvania. April Term, 
1826. 

CoNDiTioxAii Sales. 

1. General prindples of law applicable to 
sales of personal property, and to the change 
of property in the thing sold from vendor to 
vendee. 

2. Sale of wine by A. to 0., the agent of B. 
& Co., on the following terms. "Sold C. twentv 
pipes of wine at one dollar per gallon, at six 
naonths, payable in Philadelphia, or if his prin- 
cipal prefers cash, three per cent, discount, 
acceptance to be perfectly satisfactory; prin- 
cipal B. & 0." Upon the importunity of C, 
the wme was delivered, upon this express condi- 
tion, and the personal responsibility of C 
pledged, tiiat the contract should be complied 
with by B. & Co. The contract was not com- 
plied with, and B. & Co., sold and delivered 
tiie wme to the defendant, and were insolvent. 
O., who had pledged himself for the perform- 
ance of the contract of B. & Co., paid to A. the 
sum due for the wine, and having taken a bill 
of sale of the same from A. brought replevin 
for the recovery of the wine. Held, that the sale 
was, by its terms, conditional; and no properbr 
m the wine passed from the vendor to the ven- 
dee, until payment or delivery of satisfactory 
paper.^ (2) The delivery was not absolute, but 
conditional, and did not, therefore, produce a 
change of property. 

[Cited in D'Wolf v. Babbett, Case No. 4,220: 
The Marina, 19 Fed. 764; Harkness r. 
Russell, 118 U. S. 6T6, 7 Sup. Gt 51.j 



^ [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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3. The defendant stands in no better situa- 
tion than B. & Co., from whom he purchased. 
The general rule of law upon this subject. 

[Cited in Homans t. Newton, 4 Fed. 886.] 

This is an action of replevin for seventy- 
three casks of Teneriflfe wine, of the value 
of $2168. 10 cents. The jury found a verdict 
(the verdict was so found under an agree- 
ment of the coiinsel; and imder a further 
agreement, that the court might draw such 
inferences from the evidence as the jury 
might have done; and further, that if the 
opinion of the court should he in favour of 
the plaintiff, the judgment should be entered 
for $2168. 10 cents, with interest from the 
9th of July, 1825, until paid) for the plain- 
tiff, subject to the opinion of the court, upon 
the following case: On the 1st of June, 1825, 
Beylle & Co. merchants of Philadelphia, ad- 
dressed a letter to the plaintiff, a merchant 
of Boston, requesting him to purchase for 
them in that city, seventy casks of Teneriffe 
wine, at one dollar and fifteen cents per 
gallon, or less, if he could do so, at six 
months, payable, if possible, in Philadelphia; 
to which place It was to be shipped. On the 
4th, the plaintiff purchased for accoimt of 
Beylle & Co. of air. Amory, of Boston, 
seventy-three casks of this wine, agreeably 
to the following memorandum made at the 
time of sale by C. Blanchard, a clerk of Mr. 
Amory: "Sold E. Copland, Jun. the residue 
of the Teneriffe wine at one dollar and ten 
cents, at six months, payable in Philadel- 
phia; or. If his principal prefers, cash, three 
per cent, discount, acceptance to be perfectly 
satisfactory; principals, Joseph Beylle & 
Co." On the same day, the plaintiff wrote 
to Beylle & Co. and informed them that lie 
had purchased the wine at one doUai* and 
ten cents the gallon, "satisfactory paper, 
payable in Philadelphia; or cash, three per 
cent, discount, at your option." A few days 
after this, the plaintiff applied to :Mr. Amory 
for the delivery of the wine, and was inform- 
ed that it would be first necessary to be sat- 
isfied of the goodness of the paper, as those 
to whom he had referred had not given 
favourable information. The plaintiff re- 
quested that the inquiry might be made in 
Philadelphia; which it was promised should 
be done- The plaintiff again applied for the 
wine, which was delivered to him expressly 
on condition that the terms of sale should 
be complied with. On the 7th of the same 
month, the plaintiff wrote to Beylle & Co. 
and enclosed them a bill of lading for thhrty- 
three casks of wine, bought for them as per 
his letter of the 4th. On the 11th, plaintiff 
wrote again to BeyUe & Co. and inclosed 
them a bill of lading for the residue of the 
wine, and also an invoice for the whole. The 
letter then proceeds to state, that "Sir. 
Amory has written to Philadelphia to make 
inquii-ies about the paper, in case you prefer 
paying by a note. If you prefer to pay cash, 
he will discount the interest at six per cent 
per annum." On the 15th, the plaintiff again 



wrote to BeyUe & Co. stating, that ISfr. 
Amory had informed him that he shoxild not 
be satisfied with their single name, in pay- 
ment for the wine, and that he should pre- 
fer the cash, three per cent discount, and 
requesting to know what answer he should 
give. He adds, "my agreement was, satis- 
factory paper; or cash, three per cent dis- 
count at your option. When I made the pm-- 
chase, I stated that the paper would be un- 
doubted." On the 18th BeyUe & Co. wi-ote 
to the plaintiff, expressing their astonish- 
ment at Sir. Amory's fears, and their indig- 
nation against the person who had en- 
deavom'ed by false representations to injure 
their credit, requesting the plaintiff to dis- 
cover the name of the person if he could. 
They Uien add "as to the settlement which 
Mr. Amory desires, tell him to make known 
to us his agent here, to whom we will give 
satisfaction." Amory having made inquiry 
in Philadelphia, he informed the plaintiff 
that the name of Beylle & Co. would not be 
sufficient and their note must have a satis- 
factory indorser; or the alternative of the 
sale must be complied with. This demand 
the plaintiff requested might be forwarded 
to PhiladelpMa, which was done by Amory's 
letter of the 21st to Perit and Cabot of that 
place, in which he requests them to receive 
the note of Beylle & Co., provided they are 
perfectly satisfied with it, and if they are 
not, then to require such a note as can be 
cashed without any other names than those 
they may find on it; or otherwise to receive 
the money, deducting the interest desiring 
fhem to show the letter to Beylle & Co. On 
the same day, the 21st, the plaintiff by let- 
ter informed Beylle & Co. that Amory had 
authorized Perit and Cabot to settle for the 
wine. Mr. Perit, in compliance with the re- 
quest of IVIi\ Amory, called upon Beylle & 
Co. and communicated the contents of Mr. 
Amory's letter to one of the partners, who 
expressed his surprise, stating that they had 
pm'chased the wine at six months' credit 
and exhibited the invoice, which was to that 
effect He said they had no indorser to give, 
but that he was willing to ^ve a note in- 
dorsed by his partner, or pay the money, five 
per cent off, or return the wine, if more 
agreeable; all which was immediately com- 
municated by Perit and Cabot to Amory by 
letter, dated on the 24th. This letter was 
communicated by Amory to the plaintiff, who 
said, "my bargain was satisfactory paper, or 
three per cent discount for cash, which I 
communicated to BeyUe & Co.; and if they 
will not ratify this contract, I must do it my- 
self, and for myself." On the 27th Amory 
again wrote to Perit and Cabot and request- 
ed them to call on Beylle «& Co. for a com- 
pliance with then: contract and, in reply to 
this demand made by Perit and Cabot, 
Beylle & Co. offered to pay cash, five per 
cent off, on the 12th of July, which was 
communicated to Amory on the 1st of July. 
On the 2d of July, Beylle & Co. being then 
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largely indebted to the defendant, the son 
in law of Beylle, borrowed of him an addi- 
tional sum of $5000; and in discharge of their 
entire debt to him, they sold to him, on the 
same day, to the amount thereof, a quantity 
of goods, and amongst them the wine in 
question, which was ddivered on the 4th. 
On the 5th the paper of Beylle & Co. was 
protested, and on the 7th they made a gen- 
eral assignment of all their estkte and ef- 
fects, in trust for their a'editors. On the 9th 
Amory received information of the failure of 
Beylle & Co. and he immediately called on 
the plaintiff to comply with his engagement, 
which he did by buying the wine for himself, 
upon the terms of the sale to Beylle & Co., 
and receiving a bill of sale for the same; of 
which transaction Amoiy, on the 11th, gave 
notice to Perit and Cabot. On the 9th the 
plaintiff authorized his agent, Degrand, to 
receive the wine from Beylle & Co., or any 
other person. 

On the 13th Degrand called on the defend- 
ant and demanded the wine, which was re- 
fused, whereupon this .action was com- 
menced. 

This claim was resisted by the defendant's 
counsel upon the following grounds: that the 
sale and delivery by Amory to Copland were 
absolute, and so was the delivery by Cop- 
land to the defendant; that the offer of 
Beylle & Co. to retm-n the wine not having 
been accepted, did not amount to a rescind- 
ing of the contract; and lastly, that however 
the question might be as between the plain- 
tiff and Beylle & Co. the defendant, as a 
bona fide purchaser of the wine, without no- 
tice of the terms of the sale, or of the circum- 
stances of the delivery, acquired a right to 
the property, which is to be protected. Cases 
cited. Long, Sales, 146; 3 P. "Wms. 185; 
Brown, Sale, 8, 21, 22, 344, 390, 442, 507; 
Dyer v. Pearson, 3 Bai'n. & O. 38; Chit. 
Comm. Law, 128. 

The plaintiff's counsel controverted all 
these points and cited the following cases: 
Leedom v. Philips, 1 Yeates, 528; Cleinson 
V. Davidson, 5 Bin. 401; Harris v. Smitb, 3 
Serg. & B. 20; 2 Gall. 294, 296; Bruce v. 
Peai-son, 3 Johns. 534; Bailey v. Ogden, 3 
Johns. 399; Hussey v. Thornton, 4 Mass. 405; 
Hanson v. Meyer, 6 East, 625; Haggerty v. 
Palmer, 6 Johns. Ch. 437; "Wheelwright v. 
Depeyster, 1 Johns. 471; Palmer v. Hand, 
13 Johns. 434; Spring v. Coffin, 10 Mass. 31. 

Dunlop & Biddle, for plaintiff. 
Mr. Ohauncey, for defendant 

WASHINGTON, Circuit Justice. The first 
question in this cause is, whether the sale by 
Amory to the plaintiff, as the agent of Beylle 
& Co. was absolute, or conditional? If the 
former, then the right of property was im- 
mediately changed, and became vested in 
Beylle & Co.; if the latter, it was not divest- 
ed out of Amory until the terms of the con- 
tract were complied with; unless those terms 



were afterwards waived by Amoiy, by an 
unconditional delivery of the property- 
Some of the general principles of law appli- 
cable to sales of personal property, may be 
briefly stated as follows. Upon the comple- 
tion of the contract of sale, and before de- 
livery, the property of the thing sold is 
changed, and passes to the vendee. But if 
the sale be for money to be immediately 
paid, or to be paid upon delivery, payment of 
the price is a precedent condition of the sale, 
which suspends the completion of the con- 
tract until the condition is performed, and 
prevents the right of property from passing 
to the vendee, unless the vendor chooses to 
trust to the personal credit of the vendee. 
If credit be not given, this bargain is consid- 
ered nothing more than a communication. 
This principle however is available to the 
vendor only where the goods remain in his 
possession after the sale, and are not deliv- 
ered; for if they be delivered uncondition- 
ally, that fact is evidence of the agreement 
of the vendor to trust to the personal respon- 
sibility of the vendee, and operates in the 
same manner as if the sale had been on 
credit If credit be given, the property im- 
mediately changes, and the vendee may 
bring trover for it without paying, or tender- 
ing the Drice. 

The memorandum made of t:be, contract in 
this case, though very short, is very signifi- 
cant of the intention of the parties to it It 
admits, we think, but of this construction, 
that the wine was to be paid for in one of 
two ways, at the option of the vendee, viz. 
with cash at the stipulated discount or by 
paper to be perfectiy satisfactory to the ven- 
dor. It is most apparent from the corre- 
spondence, as well as from the testimony of 
Mr. Blanchard; who, as clerk of Mr. Amory, 
made the contract; that it was so construed 
and understood by all the parties concerned 
in it Although the names of the principals, 
from whom the purchase was made, were 
disclosed to Mr. Amory; he was nevertheless 
an entire stranger to them, as well as to their 
standing and solidity; as appears from the 
inquiries which he caused to be made in 
Boston, and in Philadelphia, it is highly im- 
probable, therefore, that he would have agreed 
to seU them on any other terms than cash, 
or approved paper. If we have rightiy con- 
sti-ued the contract it would seem to follow 
conclusively, that the sale was conditional, 
that is, for cash, or approved paper, and that 
this condition, whichever of the alternatives 
was elected by the vendee, was precedent of 
the sale. For if a sale for cash does, from 
the nature of the contract imply a condition 
precedent so as to prevent a change of the 
property until the money is paid, it is very 
difficult to perceive upon what ground a sale 
for approved paper should not equally im- 
ply a precedent condition. 

There are not many eases to be found di- 
reetiy upon this particular subject; although 
the following seem to have a strong bearing 
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upon it In the case of Payne v. Shadbolt, 
1 Camp. 427, the defendant sold a parcel of 
■wood to the plaintiff, to be paid for on de- 
livery, by a bill at two months. The defend- 
ant permitted part of the wood to be re- 
moved without receiving any bill, but re- 
fused to part with the remainder until the 
terms of the contract should be complied 
with. In an action of assumpsit against the 
vendor for the non-delivery of the remainder 
of the wood, Lord EUenborough held, that 
the delivery of a part of the wood was only 
a dispensation with the terms of the contract 
pro tanto, and that the vendor was entitled, 
at any time to stand on his rights, as they 
were originally established by the contract 
of sale. This is certainly a strong case. For 
what were the rights of the vendor on which 
he was entitled to stand, and which this de- 
cision maintained? TO retain the thing sold 
till the terms of sale were complied with, by 
the vendee's delivering a bill at two months. 
But if this were a credit sale, and the stipu- 
lation to deliver such a bill did not amount 
to a condition precedent, the vendor had no 
right to retain possession of the wood, or of 
any part of it, but the vendee would have 
been entitled, as soon as the contract was 
made, to bring trover. So, in the case of 
Harris v. Smith, 3 Serg. & E. 20, which was 
replevin for goods sold at auction and pur- 
chased by the defendant, the terms of the 
sale being "approved indorsed notes at sixty 
days." After the sale the defendant offered 
to give a person whom he named, as his in- 
dorser, and promised to send immediately a 
note so indorsed to the auctioneer, upon 
which the goods were delivered. It was de- 
cided the delivery did not change the prop- 
erty. If, say the court, the vendor rely on 
the promise of the vendee to comply with 
the terms of the sale, and deliver the goods 
absolutely, the property is changed, though 
the condition be not performed. But where 
performance and delivery are understood to 
be simultaneous, possession obtained by arti- 
fice will not avail. Now here the contract 
for approved notes w^as considered to im- 
ply a condition precedent for the reason 
above mentioned. For if it did not, then it 
was a credit sale, and the property was 
changed by the sale without delivery. But 
the court call it a conditional sale, in so 
many words. The cases of Hussey v. Thorn- 
ton, 4 Mass. 405, and Haggerty v. Palmer, 6 
Johns. Oh. 437, have also a strong application 
to this part of the subject. We conclude, 
therefore, upon this point, that the sale was 
conditional. But although the sale was of 
that character, still it was competent to the 
vendor to dispense with the condition; and 
if the subsequent delivery of the wine was 
unconditional, that circumstance is evidence 
of such dispensation, and that the vendor 
looked not to the wine, but to 'the personal 
security of the vendee. It becomes neces- 
sary, therefore, to inquire, 
2. Whether the delivery to the vendee's 



agent was absolute or conditional? Blanch- 
ard, who made the contract on the part of 
Amory, and who delivered the wine, swears 
that upon the plaintiff's first application for 
the delivery, it was refused, and that he was 
told that it would be first necessary for Mr. 
Amory to be satisfied of the goodness of the 
paper, as he had not received satisfactory 
Information from those to whom application 
had been made. That, becoming impatient, 
the plaintiff again applied for the wine, whan 
it was delivered, expressly on condition that 
he should cause to be produced a satisfactory 
acceptance, or cash interest off, agreeably to 
the terms of sale; and that he pledged his 
personal responsibility to this effect, which 
was considered a suflBLcient guarantee for the 
fulfilment of the terms of the sale. Here 
then was a delivery to the agent upon his 
promise, which, in the 'view of the law, was 
the promise of his principal, to fulfil the 
terms of the contract, as the express condi- 
tion of the delivery; and to which was 
added the personal responsibility of the 
agent, by way of collateral security, and not 
with a view to a dispensation with the con- 
ditions of the sale; as was contended for by 
the defendant's counsel. Such a construc- 
tion of the language of the witness would 
be in direct hostility with the terms of the 
engagement, as he has related them. If pre- 
sumptive evidence was required to fortify 
the testimony of the witness, the cautious 
conduct of Amory throughout tiie whole of 
this transaction, and his previous refusal to 
deliver the wine until the terms of the con- 
tract were complied with, most abundantly 
furnishes it These forbid the belief for one 
moment that Amory would, so soon after, 
make an absolute delivery. The cases of 
Leedom v. Philips, Hussey v. Thornton, Hag- 
gerty V. Palmer, before referred to, and 
Palmer v. Hand, a^e, particularly the three 
first, stronger cases than the present in fa- 
vour of the vendor. 

3. The only remaining question is, whether 
the defendant stands in any better situation 
than Beylle & Co., from whom he purchased? 
The general rule of law is, that a purchaser 
of chattels from a person in possession, who 
has no title, can acquire none against the 
real owner, unless he bought in market overt, 
notwithstanding he bought bona fide, and 
without notice of the manner in which the 
vendor became possessed of the property. I 
have met with no English case, in which, 
at common law, a contrary doctrine has been 
held. Nor were any American cases, at com- 
mon law, cited, which seem to look that way, 
except such as were decided in those states, 
where, for the want of a court of chancery, 
a kind of mixed jurisdiction of law and equi- 
ty is exercised by the courts of common law. 
The case of Haggerty v. Palmer was in 
chancery. If the possession be delivered by 
the real owner, together with the usual in- 
dicia of properly, or under circumstances 
which may enable the vendor to impose him- 
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self upon the worM as the real owner; this 
might be a case of constructive fraud, which 
would postpone, even at law, the right of the 
real owner in favour of a fair purchaser, 
without notice, and for a valuable consider- 
ation. 

It was contended by the defendant's coun- 
sel that that is the present case, the delivery 
by the plaintiff to Beylle & Co. being uncon- 
ditional, and the invoice stating on the face 
of it no other term of sale but six months 
credit We are of a different opinion. In 
the first place, it is to be remarked, that 
there is no evidence to prove the defendant 
was a purchaser without notice of the terms 
upon which this wine was purchased and de- 
livered. For as to the testimony of the part- 
ner of Beylle, that the defendant knew noth- 
ing of those circumstances, he manifestly 
spoke in regard to his belief; it is very diffi- 
cult indeed to perceive how this fact can be 
got at at law, and yet, forming a part of the 
defendant's case, it behooves him to prove it 
The defendant, being the son-in-law of 
Beylle, and his anxiety to remove the wine, 
at an unusually high price payed to the dray- 
men in consequence of the day being the 4th 
of July, when it was difBcult to employ la- 
bourers, presents some grounds of suspicion, 
unfavourable to this defence. But we do 
not form our opinion upon those circum- 
stances; because the conclusive answer to 
the whole of the argument of the defend- 
ant's counsel upon this part of the case is, 
that the plaintiff acted throughout until, by 
the conduct of Beylle & Co. he was compelled 
to take the wine to himself and pay for it, 
as the authorised agent of Beylle & Co. The 
plaintiff might, no doubt, on account of his 
personal guarantee, have made a conditional 
delivery to Beylle & Co. so as to retain a 
lien on the property, or in some other way 
have provided for his own security. But if 
he chose not to do so, it does not render that 
an absolute delivery to Beylle & Co. by the 
vendor, which was most clearly a conditional 
one. Upon the whole, we are of opinion, 
that the judgment must be entered in favour 
of the plaintiff for the sum of $2168.10 cents, 
with interest from the 9th of July, 1825. 
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MACH. CO. 
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Circuit Court S. D. Alabama. June Term, 
1875. 

Malicious Prosecution by Corporation. 

A private corporation is liable in an action for 
malicious prosecution. 

tCited in Lewis v. Meier, 14 Fed. 313; Salt 
Lake City v. HoUister, 118 TJ. S. 262, 6 Sup. 
Ct 1055.] 

* [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



This was a suit brought by the plaintiff 
against the defendant corporation to recover 
fifty thousand dollars damages for a ma- 
licious prosecution. The allegations of the 
complaint were: First, that the defendant 
maliciously, and without proper cause there- 
for, caused an affidavit to be made before G. 
M. Parker, mayor of Mobile, and ex officio 
justice of the peace, char^g plaintiff with 
the crime of embezzlement, and caushig a 
warrant to be issued by said G-. M. Parker 
for the arrest of said plaintiff, and upon 
which warrant he was arrested and impris- 
oned for one day, viz: on the 1st day of 
October, 1872, and which said charge, and 
the prosecution thereof, by indictment of 
plaintiff before the city court of Mobile, was 
fully determined and ended on the 15th day 
of April, 1874, by the acquittal of plaintiff 
upon the trial of said charge and indictment 
before the city court of Mobile; and sec- 
ond, that the defendant maliciously, and 
without probable cause therefor, caused an 
indictment to be found by the grand jm-ors 
of the county of MobUe, impaneled by the 
city court of Mobile, at the February term, 
1873, of said court, which indictment charged 
plaintiff with the crime of embezzlement, and 
said prosecution by indictment was ended on 
the 15th day of AprU, 1874, by the acquittal 
of plaintiff on the trial of said indictment in 
the city court of MobUe, and the plaintiff 
was thereupon discharged from said indict- 
ment and prosecution. A demurrer was in- 
terposed by the defendant to the complaint, 
the main ground of which was that the de- 
fendant, being a coi-poration, was not liable 
to be sued in an action for malicious prosecu- 
tion. 

B. H. Grandin and J. P. Southworth, for 
plaintiff. 

D. G. Anderson and Thos. H. Herndon, for 
defendant 

BRUCE, District Judge. The authorities 
are very dear that in an action for malicious 
prosecution, two thmgs- are essential to be 
established by the plaintiff: (1) The ab- 
sence of all probable cause for sudi a prose- 
cution on the part of the defendant; and (2) 
that the prosecution was malicious. See 2 
Greenl. Ev. § 453; 1 Hill. Torts, 420; Ewing 
V. Sandford, 21 Ala. 157. 

The position of the defendant's counsel up- 
on the demiurrer is: That the action being 
for a malicious prosecution, into which malice 
enters as an essential element and ingredient, 
cannot be maintained, because the defendant 
is ii corporation— an artificial person— a mere 
legal entity and creature of the law, and in- 
capable of malice. In other words, there is 
no liability in an action like this, in which 
malice is the essential and distinguishing 
characteristic. In support of this position, a 
number of authorities were cited, chief 
among which is the case of Owsley v. Mont- 
gomery & W. P. R. Co., 37 Ala. 560, I have 
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examined this ease witli some care, and deem 
it pi'Oper in announcing the conclusion to 
which I have arrived, to make some com- 
ments in regard to it. 

The judge, E.. W. Walter, in delivering the 
opinion of the court in the case, says: "It 
was supposed at one time that an action for 
a tort would not lie against a corporation, but 
this idea was long since exploded, and the 
tendency of the law in our day is to extend 
the application of all legal remedies to cor- 
porations, and to assimilate them as far as 
possible in their legal duties and responsibili- 
ties to individuals." Accordingly, the jiistice 
proceeds to say: "The modern authorities 
have established the docti-ine that trover, 
trespass quare clausum fregit, and trespass 
for an assault and battery, will lie against a 
corporation." Many authorities are cited in 
support of this doctrine, and the concluding 
sentence of the paragi-aph is: "And upon 
the same reasoning a corporation may be sued 
on trespass for false . imprisonment." Now 
this shows the advance that has been made 
upon the old doctrine that an action for a 
tort would not lie against a corporation. 

It seems now to be well settled that an 
action in trover, trespass, or for false im- 
prisonment, will lie against a corporation, 
tliough it may not be settled, so well at least, 
that an action on the case for malicious 
prosecution will lie against a corporation. 
Malice is an ingredient in both kinds of 
actions, but the distinction is, that in the for- 
mer, legal malice, as contradistinguished 
from express malice only, is necessary to 
maintain the action, while in the latter, ex- 
press or actual malice must be alleged and 
proven. In the decision under consideratiop 
it is thus stated: "The distinction seems to 
be between acts injmious in their effects, and 
for which the actor is liable without regard 
to the motive which prompted them; and 
conduct, the character of which depends up- 
on the motive, and which apart from such 
motive cannot be made the ground of legal 
responsibility." And the justice continueF 
thus: "If this distinction is well taken, it 
would follow that since a corporation as such 
is incapable of malice, it is not liable to bo 
sued for a malicious prosecution." The jus- 
tice concludes his opinion in the following 
words, which seem to me to indicate some 
doubt in his mind as to the correctness of the 
conclusion to which he arrived (page 564): 
"And such appears to us to be the better 
opinion, although we are aware that there 
are authorities which seem to sustain the 
idea that an action for a malicious prosecu- 
tion may be maintained against a corpora- 
tion." And he cites authorities which he says 
seem to support this view, to which I have 
not had access, except one case, to which I 
shall presentiy refer. In a state court, I 
might feel bound by this decision, for though, 
as before intimated, it seems there is some 
doubt fairly inferable from the language of 
the judge as to his own convictions on the 



subject, and another view is expr<?ssly recog- 
nized by him. Still the decision is made, 
and the counsel have cited it and other au- 
thorities from Alabama and elsewhere, which 
sustain the doctiine of that case, some of 
which, especially of the earlier decisions, 6n 
not go so far as the one now tmder considera- 
tion. This question involves the construction 
of no state statute or constitutional provision, 
but is a general principle of law, in the solu- 
tion of which we are not bound by the de- 
cisions of the supreme court of our state, 
however able they may be 

I now refer to the case of Philadelphia, 
W. &. B. R. Co. V. Quigley, 21 How. [62 U. 
S.] 202, as holding a different docti'ine from 
that claimed by the defendant's counsel in 
this case; and a diffierent doctrine from the 
ease of Owsley v. Montgomery & W. P. B. 
Co. [supra],- and which is one of the refer- 
ences of Justice Walker, in the opinion in 
that case, which he says, "seems to sustain 
the idea that an action for a malicious prose- 
cution may be maintained against a corpora- 
tion." This was in the court below an ac- 
tion brought by Quigley, defendant in er- 
ror, against the railroad company, for the 
publication of a libel. The opinion of the 
court in this case was delivered by Justice 
Campbell. In discussing the subject the jus- 
tice says: "The powers of the corporation 
are placed in the hands of a governing body 
selected by the members, who manage its 
affairs, and who appoint the agents that 
exercise its faculties for the accomplishment 
of the object of its being. But these agents 
may infringe the rights of persons who are 
unconnected with the corporation, or who 
are brought into relations of business or 
intercom'se with it. As a necessary correla- 
tive to the principle of corporate powers 
and faculties, by legal representatives, is 
the recognition of a corporate responsibility 
for the acts of those representatives." 
Again, he continues: "The result of the 
eases is, that for" acts done by the agents 
of a corporation either &s. contractu or In 
delicto, in the course of its business, and 
of their eniployment, the corporation is re- 
sponsible as an individual is responsible im- 
der similar circumstances." This is not the 
same case as the one at bar. It is for 
the publication .of a libel. This action is 
for a malicious prosecution; but, is not the 
principle the same? It will not be denied 
that malice enters into and is an element in 
slander or libel. Slander or libel is an in- 
jury inflicted with a wicked and malevolent 
motive, and malice seems to be as much an 
essential ingredient in an action for slander 
and libel, as is- an action for malicious prose- 
cution. If this is correct, then it follows 
that a corporation, being by this decision 
capable of malice- to such an extent, as that 
a suit for the publication of libel can be 
maintained against it, then by parity of 
reasoning, a corporation is capable of malice 
to such an extent as that a suit for a ma- 
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licious prosecution can Ije maintained against 
it. It is proper to say that in this case, 
Justice Daniel dissents from the opinion of 
the court delivered by Justice Campbell, and 
the view of the subject which he presents 
is very much the same as that held by the 
defendant's counsel in this case. This doc- 
trine is, I think, supported in the opinion 
of the court, in the case of State v. Morris 
& E. B. Co., 3 Zab. [23 N. J. Law] 360. 

The case at bar, however, does not fall 
strictly within the principle decided in that 
ease, which was that an indictment would 
lie agahist a corporation aggregate for a 
misfeasance or nonfeasance of duty. But 
when the justice, in delivering the opinion 
of the court, goes on to say, as he does, 
"that the resmt of the modem cases is that 
a corporation is liable civiliter for torts com- 
mitted by its servants or agents precisely 
as a natural person," I think he may be 
justly regarded as supporting the view of 
the supreme court of the United States in 
21 How. [62 U. S.]. In 2 Hill. Torts, 322, I 
find the same doctrine: "It may be added, 
as a rule perfectly established and ap- 
plicable alike to all wrongs and forms of 
action, that corporations are liable for in- 
jury caused by unlawful acts and neglects 
of their servants and agents done in the 
course and in the scope of their employment, 
or where under like circumstances an in- 
dividual would be liable, subject however to 
the following limitations: 'To render a cor- 
poration liable for the wrongful acts of its 
officers, it must appear that they were ex- 
pressly authorized to do the act, and that it 
was bona fide done in pursuance of a general 
authority, in relation to the subject of it, 
or adopted or ratified by the corporation.' " 
With such examination of this subject as I 
have been able to give it, X t hin k it is clear 
that the modem authorities have made a 
decided departure from the line of decisions 
in the earlier cases. The late decisions all 
recognize that an. advance has been made 
from the old doctrine that corporations were 
not liable for torts. 

It seems to be well settled that corpora- 
tions are liable to indictment for nonfea- 
sance and misfeasance of duty; also that 
they are liable to be sued in trespass in a 
civil action for false imprisonment, and to 
this point the decisions in Alabama and in 
other states have gone. But I am not con- 
tent to rest here. The case cited from 21 
How., and other authorities cited above, 
seem to me to go a step beyond, and to have 
reached the point that corporations are held 
for the wrongful and tortious conduct of 
their agents and employes, to the same meas- 
ure of responsibility as natural persons. It 
is true a corporation is an intangible, imper- 
sonal thing. It has no hands of Its own 
with which to commit crime, and no per- 
sonal identity by which it can be arrested 
and taken into custody and punished. It 
can not, as a natural pwson, be guilty of 



the higher grades of crime, such as treason, 
murder, perjiny, but we have seen that it 
can be indicted for nuisance, misfeasances 
and nonfeasances of duty, and also that 
civil suits in trover, trespass on the case for 
false imprisonment, may be maintained 
against it even under the decisions in Ala- 
bama. Now can any good reason be given 
why it should not be held liable in an ac- 
tion on the case for a vexatious suit or 
malicious prosecution? The answer is, that 
a corporation is incapable of malice, and 
technically that may be true; but is it really 
and practically so? There must be a con- 
ti'oUing and governing power in every cor- 
poration. This is usually found in a boai-d 
of directors who are chosen by the members 
or stockholders, and this board in some way 
selects the officers and employes of the cor- 
poration. It is not true that a corporation 
has no mina. Its mind is the joint product 
of the minds of its officers and directory in 
a united organization, and in point of fact 
corporations bring into their service the high- 
est order of ability and the best executive 
talent in the coimtry. In one sense, it is 
true, they have no body, no tongue and no 
hands; but with able management and im- 
mense profits on business, they find tongues 
and hands swiEt to do their bidding. Does 
the fact of the aggregation of many per- 
sons together in a common enterprise, em- 
ploying large capital, furnish us with any 
reason to believe that the persons who con- 
trol and manage these great engines of pow- 
er in society and government will not or 
may not sometimes use their power for im- 
oproper or even malicious pm^oses? I think 
no one will say so, but rather the contrary. 
On this question there is, as we have seen 
in this brief review, some conflict of authori- 
ty, but the tendency of judicial opinion is 
clearly marked, and even if it may not be 
admitted to be the settled law of the country, 
to my mind it is the better opinion; that 
actions for malicious prosecutions wiU lie 
against corporations aggregate. 
The demm'rer is overruled. 



Case No. 3,S14. 

COPLEY V. RIDDLE. 

[2 Wash. C. C. 35^.] ^ 

Circuit Court, D. Pennsylvania. Oct. Term, 
1809. 

Ejectmest— Title to Support. 

A warrant and survey, and consideration mon- 
ey paid, is sufficient title to maintain ejectment 
in this court; but no proof of payment appear- 
ing, the plaintifE was nonsuited. 
[Cited in Cawley v. Johnson, 21 Fed. 495; 
Herron V. Dater, 120 IT. S. 472, 7 Sup. 
Ct. 620.3 

* [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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^ The plaintiff deduced Ms title in the follow- 
ing manner. Settlement and improvement 
by Clark and Brauner, in 1762, who, in that 
or the next year, sold to Samuel Fenton, who 
sold to Samuel Perry. In 1777, Perry sold to 
Kea, who conveyed to James Bogle, who sold 
to Andrew Bogle. The latter, in 1784, con- 
veyed to itobert Simple, who, in 1789, con- 
veyed to John Copley. The lessors of the 
plaintiff, are the heirs of William Copley, 
who pm-chased this land at a sheriff's sale, 
under an execution against John Copley- No 
patent was ever granted for this land, nor 
did it appear that the consideration money 
had ever been paid to the proprietor, or to 
the commonwealth. It appeared that an ap- 
plication was made for this land in 1766, in 
the name of John Mease, junior, and it was 
surveyed, upon that application, in 1768. The 
name of Mease was made use of by the real 
person, who located the land, and the dispute 
respecting the title, depended upon a question 
of fact, whether this sm-vey was made for 
Perry, under whom the plaintiff claims, or 
for Samuel Buchanan, to whom John Mease, 
junior, assigned. There were other points of 
difference about the title, but the court de- 
cided, that the lessor of the plaintiff had not 
a legal title sufficient to maintain an eject- 
ment in this comrt. The case of Sims v. 
Irvin [3 Dall. (3 U. S.) 425] goes no farther 
than to determine that a warrant and survey, 
and payment of the consideration, gives a 
legal right of entry, sufficient to maintain an 
ejectment; and in that case, the compact be- 
tween Virginia and Pennsylvania was not 
overlooked by the court, as influencing the 
doctrine laid down in that case. ^ 

The plaintiff suffered a nonsuit 

NOTE. In this case, the doctrine of prior 
possession, giving a right to recover in eject- 
ment, was mentioned, but though not decided, 
was discountenanced by what fell from the 
court. In support of the doctrine, Vaughan, 
Oro. Eliz.; 2 Saund. Ill; 1 Hawk. P. C. 64 
lo4; 16 Vin. Abr. 457, pi. 3,— were cited. 



Case I^o. 3,S16. 

COPP V. DE CASTRO & DONNER SUOAR- 
REFININGr CO. 

[8 Ben. 321.] » 

District Court, E. I>. New York. Dec. Term, 
1875. 

IXTERPLEADEK IN ADMIRALTY— FREIGHT— ChaKTEB 

Pauty and Bill of Lading — Isjunction--Jd- 
nisDicTiox — Power op the Court. 

1. C, the master of a brig, filed a libel in 
personam against the D. & D. S. P. Co. to re- 
cover freight on a cargo of sugar brought in 
the brig from Bahia to New York under a 
charter party and bill of lading. Before an- 
swering, the company presented a petition to 
the court, in which they set forth that they 
had entered into the charter party with one B., 
who had the disposition and control of the brig 
at Bahia, under which the sugar was shipped 

^ [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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and the bill of lading signed; that the sugar 
was brought to New York and delivered to 
them, and they were willing to pay the freight, 
as to the amount of which there was no dis- 
pute; that a suit was threatened against them 
by L. & Co., as assignees of B., to recover the 
same amount; and they prayed that they might 
be allowed to pay the money into court; that 
C* might be enjoined from further proceedings 
m this suit against them, and that L. & Co. 
might be enjoined from commencing any suit 
against them, and that they might have their 
costs out of the fund. L. & Co. appeared and 
consented to the prayer of the petition, but C. 
opposed it. It appeared that C. had chartered 
the bng in New York to B., for a voyage to 
Bahia and back, and that the charter referred 
to in the bill of lading was a subcharter, made 
by B., in Bahia, to which C. was not a party; 
that the freight due the vessel under the origi- 
nal charter to B. had been paid, but that there 
was a controversy between B. and C, as to a 
claim for the detention of the vessel in Bahia, 
arising out of the terms of the original charter, 
and that C. sought to collect this freight to se- 
cure such claim. Held, that a court of admiral- 
ty not only has the power but is charged with 
the duty of devising methods, whereby all ques- 
tions, of which it can take cognizance, may be 
adjudicated speedily and justly. 

2. The court had jurisdiction of the parties, 
two of them being before the court and the oth- 
er consenting to appear. 

3. The court had power to restrain the parties, 
as prayed for. 

^ 4. The rights of all parties could only be ad- 
justed in the way requested, and would be as 
well protected so as in any way. 

5. The fact, that the result would be to turn 
the proceeding from a proceeding in personam 
to a proceeding against the freight in rem, was 
no objection, 

6. The prayer of the petition should be grant- 
ed. 

This was a hearing upon an order to show 
cause why the prayer of the petitioners, the 
De Castro & Donner Sugar Refining Com- 
pany should not be granted, on the facts 
stated in the opinion of the coxixt 

Beebe, Wilcox & Hobbs, for libellant 
Martin & Smith, for petitioners. 
Coudert Bros., for interveners. 

BENEDICT, District Judge. The libel in 
this cause is filed by the master of the brig 
Afton. It sets forth a shipment of 5,660 
bags of sugar on board that vessel, in Bahia, 
to be transported therein to the port of New 
York, and there "delivered imto order or as- 
signs, he or they paying freight for the said 
goods, 35 shillings, British sterling, per ton, 
and all other conditions as per charter party 
dated Bahia, 30th AprD, 1875." It also sets 
forth the execution of bills of lading, in 
which said shipment is set forth, and a ti-ans- 
portation of said cargo in accordance there- 
with, and a delivery thereof to the defend- 
ants, by whom the bills of lading were held, 
whereby the defendants became liable to the 
libeUant, as he claims, for the freight stated 
in the bill of lading. Process in personam 
having been issued and served upon the de- 
fendants, an appearance was entered. 

Thereafter before answer a petition is filed 
on the part of the defendants, setting forth 
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the following facts: On the 30th day of 
Api'il, 1875, the defendants at Bahia entered 
into a charter party witti Theodore E. Bondt, 
who had the disposition and control of the 
brig Af ton, whereby said brig was chartered 
to them to take in a full cargo of sugar in 
bags, and deliva: the same at a port in. the 
United States, to he d^ignated, on being 
paid freight at 35 shillings sterling per ton. 
A shipment of the sugar in the libel men- 
tioned, in pursuance of said charter party, 
was made, and the same was transported to 
New York, and there delivered to the de- 
fendants, whereby, it is admitted, the de- 
fendants became liable for the freight agreed 
to be paid in and by said charter party, be- 
ing the sum demanded in. the libel, to wit 
§2,832.15. 

The petition further sets forth that said 
freight has been demanded of them, not only 
by James A. Copp, the master of said brig, 
but also by the firm of C. Ludmann & Co., 
who claim the same as assignees of Theodore 
E. Bondt, the charterer of said brig; and not 
only has this suit been brought therefor by 
the master of said brig, but also a suit 
against them is threatened by O. Ludmann 
& Co., to recover the same sum, and they 
have been notified that they will be held re- 
sponsible therefor, by O. Ludmann. & Co. 
The defendants do not claim any interest 
in said sum, and are uncertain and do not 
Imow to which of said parties they can safe- 
ly pay the same, but are ready and offer to 
pay the same into the registry of this court, 
in order that said several parties may have 
their respective claims thereto adjudicated 
by this court Wherefore the defendants 
pray, that they may be permitted to pay 
said freight money remaining in their hands 
Into this court, and that upon such payment 
tney may be released and discharged from 
vxxy claim of or liability to said Copp, or the 
said Ludmann & Co., and that said Copp 
may be restrained from further proceedings 
against the defendants, or either of them, 
to recover said freight; that said Ludmann 
& Co. may also be restrained from taking any 
proceedings to recover said freight from the 
petitioners, and that the expenses of this 
application be paid out of said money, when 
so paid into com*t as aforesaid. 

Notice of the filing of this petition having 
been given .to O. Ludmann & Co., they pre- 
sented themselves before the court, and by 
affidavit showed the nature of their claim to 
the freight in question, and tendered an ap- 
pearance in the cause as claimants of the 
freight, in case the same should be paid 
into comrt, and consented that the same be 
so paid in and that an injunction issue as 
prayed for in the petition of the De Castro 
& Donner Sugar Refining Co. An affidavit 
showing absence of collusion was also filed. 
The libellant objects to the granting of the 
prayer of the petition, and insists upon his 
right to proceed in his action against the de- 
fendants alone. 



Upon these papers the question arises, 
whether a comrt of admiralty can in this 
summary way attain the end accomplished 
in a court of equity by a bill of interpleader. 
I have not been referred to any adjudged 
case where such a question has been deter- 
mined, nor am I aware of such a case. The 
only allusion to such a proceeding that I 
know of, is to be found in the case of The 
Argentina, 16 Law T. (N. S.) 746. 

But I see no reason, to prevent such a pro- 
ceeding in a proper case. A court of ad- 
miralty is a comrt of equity. Exti*eme pow- 
ers of a peculiar character have been con- 
ferred upon it, to enable it to determine 
speedily and with the least possible expense, 
by means of simple methods, all questions 
which may arise in respect to affairs of the 
sea. Not only has- it the power but it is 
charged with the duty of devising methods 
by which all questions, of which it can take 
cognizance, can be adjudicated speedily and 
justly. 

A marked illustration of the flexibility of 
its proceedings and the extent of its powers 
is to be found in the action of the supreme 
court of the United States, sitting as a court 
of admiralty, when called upon to carry into 
effect the statute limiting the liability of 
ship owners. See The City of Norwich, 13 
Wall. [80 U. S.] 122, and the rules of the 
supreme court, upon the same subject. The 
ease just referred to furnishes autiiority not 
elsewhere to be found, I think, for the issu- 
ing of an injunction by a court of admiralty; 
and also shows that in cases other than in 
rem persons not originally parties, and who 
cannot be served with process within the 
territorial jurisdiction of the court, may in 
some instances be compiled to submit their 
rights to its determination, when such a 
comrse is necessary for the proper admin- 
istration of the law. 

In the present case, however, no question 
can arise in respect to jurisdiction over the 
parties, for two of them are already before 
the court and the third consents to appear, 
and asks to be allowed to submit its rights 
to the determination of the court Nor is 
there any room to doubt the power of the 
court to restrain the parties, as requested, 
for all parties consent to the restraint except 
the libellant Copp; and as to him, asking 
as he does the decree of this court, it is of 
course competent for this court to control 
his proceeding here, and I doubt not to pre- 
vent him from taking proceedings elsewhere, 
in case the freight be paid into court. 

The power to permit the real party in in- 
terest .to become a party to the suit, when his 
interests are involved, and to permit a fund 
claimed by different persons to be paid into 
comrt, seems to be a necessary power for a 
court of admiralty; for by the exercise of 
such power alone can the conflicting rights 
which sometimes arise in maritime affairs 
be determined in one action. This considera- 
tion always carries Weight in a court created 
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for tbe purpose of dispatcli and simplicity, 
wliicli "sits from tide to tide" in order that 
the ships he not delayed in their business, 
and their owners detained from their homes, 
to await opportunity for a determination of 
their rights. 

Fmthermore, in this way only can the 
rights of the parties be adjudged according 
to the principles and rules of maritime law, 
as administered by a court of admiralty, the 
forum in this instance desired by all; for if 
the relief here prayed for cannot be granted, 
resort must be had to a com't of equity, to 
which tribunal the litigation will be trans- 
fen-ed. 

It is true that in some cases— and the pres- 
ent is one— the exercise of the power to per- 
mit money to be paid into court will in effect 
transform an action in personam to an action 
in rem. But such transformations axe not 
imusual in the admiralty. So Shepherd v. 
Taylor [5 Fet (30 U. S.) 675], an action com- 
menced in 1810, as a simple action in per- 
sonam, was determined by the supreme court 
of the United States in 1831 as an action in 
rem, notwithstanding that it was then ar- 
gued in opposition to the decree, that the 
original proceeding pursued a purely personal 
remedy, while a decree in rem was asked; 
and it was said, "These claims ai-e at war 
with each other; the latter cannot be inci- 
dent to the former." Shepherd v. Taylor, 5 
Pet. [30 U. S.] 701. 

I am unable, therefore, to see any good 
ground for denying to a court of admiralty 
the power to grant the relief here prayed 
for, in a proper case. In determining w^heth- 
er the present be such a case, the considera- 
tions relied on in courts of equily are of 
equal force here. If the demand of the li- 
beUant be simply a debt due him from the 
De Castro & Donner Sugar Refining Com 
pany, a demand which he has become legal- 
ly entitled to make against defendants by 
reason of the receipt by the defendants of 
the cargo which he has transported and de- 
livered, the prayer of the petition cannot be 
granted. To grant it would be to Introduce 
parties having no real interest in the issue. 
It becomes necessary, therefore, to examine 
into the nature of the libellant's demand, as 
exhibited in the papers before me. 

It appears that on the loth of September, 
1875, the Ubellant, Copp, chartered the brig 
Afton to Theodore E. Bondt, for a voyage 
fi'om New York to Bahia and back to the 
United States; that the vessel proceeded to 
Bahia, where a sub-charter home was made 
on the 30th of April, 1875, by Bondt as dis- 
ponent of the vessel, to Schramer, Wylie & 
Co., to which contract the master was not 
a party. In pxirsuance of this latter agree- 
ment a homeward cargo was furnished 
by Schramer, Wylie & Co.; and the bill 
of lading referred to in the libel is a bill 
of lading ^ven for the cargo so shipped. 
It appears, also, that all the freight due 
the vessel, according to the charter party 



made in New York, has been paid, but that 
a contention exists between Bondt, the origi- 
nal charterer, and the vessel, as to a claim 
for detention in Bahia. This claim is based 
upon the terms of 'the charter party made by 
Bondt in New York. 

The esistence of this claim shows the ob- 
ject of the present action to be the securing 
of a fund in the hand of the master, that the 
same may be credited to Bondt against a 
claim for demurrage. This object is legiti- 
mate, but whether it is attainable or not de- 
pends upon the extent of the master's right 
to collect the freight If the master can col- 
lect this freight only in the capacity of an 
agent of Bondt, or of his assigns the peti- 
tioners, it is plain that no objection to the 
disposal of the money, asked for by them, 
can be made by the master. His right to 
collect the freight at all in that capacity un- 
der the circumstances would be open to dis- 
pute. But the master claims to act for the 
ship, and maintains that he has an absolute 
right to collect the freight, because of a 
clause in the charter party made with Bondt, 
whex'ein the freight is declared bound to the 
ship for the performance of the contract. 
But I do not conceive that such a clause 
confers an absolute right as against all the 
world to collect and receive all freight money 
which may be earned by the ship during the 
voyage, whether anything be due upon the 
charter to the ship or not. The right con- 
ferred by such a clause is a right of lien and 
nothing more. Whether there be a balance 
due upon the charter made with Bondt, for 
which, if it exists, the master has a lien up- 
on the freight in question, is not now to be 
determined. 

But it is plain that such a question lies be- 
tween the master and Bondt or his assigns, 
and not between the master and the present 
defendants. In that question the defendants 
have no interest whatever. It depends upon 
the terms of a contract to which they are not 
parties. They are simply holders of a fund 
upon which the master may have and claims 
to have a lien, and which, if there be no lien, 
belongs to Ludmann & Co. Justice to them 
requires that they have an opportunity to 
dispute the lien, and justice to the defend- 
ants demands tiiat they be allowed to dis- 
charge themselves from the custody of the 
fund in which they have no interest, pro- 
vided it can be done without impairing the 
rights of the parties. 

The proceedings sought here will accom- 
plish that end. No new burden will be cast 
upon the master. The contingency that he 
might be compelled to sustain his lien 
against the objection of Bondt, results from 
the nature of his claim and could not be es- 
caped. For him the only quesuon is, wheth- 
er he shall have his contest in this coiurt or 
elsewhere; and having himself chosen this 
forum, it does not lie in his mouth to object 
to it; nor will his claim be impaired, but 
rather made more secm-e, for instead of tlie 
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claim against the defendants, wlio by possi- 
bility may not be able to respond to Ms de- 
cree wlien obtained, he -will acquire secm-ity 
for his demand by the money itself deposited 
in court 

I am therefore clear in the opinion that 
the prayer of the petitioners should be 
granted. 



Case ISTo. 3,S15a. 

COPPENBTTSBN v. FOUSEJ et al. 

CBetts' Ser. Bk. 681.] 

Circuit Court, S. D. New York. Feb. 24, 1862. 

Patents fob Inventjoxs — "Tik Foil"— Oil Pat- 
ents— Vauditt. 

CEn eqiiity. Bill by Conrad Coppenbusen 
to resti-ain the infringement of certain pat- 
ents by the defendants, Oscar Folke, Eber- 
hard Faber, Edward Simon, and others.] 

Ohai-les M. Keller, E. W. Stoughton, and 
George D. Sargeant, for complainant . 

John Ashmead and TV. J. A. Fuller, for 
defendants. 

Before NELSON, Ch'cuit Justice, and 
SHIPMAN, District Judge. 

PER CURIAM. Both patents of L. Otto 
P. Meyer, kno-wn as the "tin foil" and the 
"oil" patents, for improved methods of vul- 
canizing hard rubber compound, embossed 
and plain surfaces, are valid; the re-issued 
patent covers no more than the original in- 
vention. It is also adjudged that the re- 
spondents have infringed both patents; that 
an injunction be issued, and an order of 
reference to account. 



COPPER SILL (UNITED STATES v.). See 
Case No. 14,866. 



Case K"o. 3,S16. 

COPPERTHWAIT et al. v. McCORD. 

[2 McLean, 143.]^ 

Circuit Court, D. Ohio. Joily Terra, 1840. 

PliACTICE— CONTINOAXCE. 

[The Ohio statute allowing service of a no- 
tice by defendant, requiring service of copies 
of all writings upon which the declaration is 
founded, comprehends actions on contract only, 
and not an action of ejectment; conseguentiy 
the failure to respond to a notice given in such 
an action is no ground for a continuance.] 

The -defendant [Samuel McCord] served a 
notice on the plaintiffs attorney, to furnish 
him with copies of all deeds, records of judg- 
ments, and decrees in equity, and aU other 
evidence of titie intended to be used as evi- 
dence on the part of the lessor of the plain- 
tiff. The statute, under which this notice 

* [Reported by Hon. John McLean, Circuit 
Justice.] 



was served, requires "the plaintiff, or his at- 
torney, to deliver to the defendant or his 
attorney, if demanded, a copy of the accoimt, 
or bill of particulars, of the demand, or a 
copy of the bill, bond, deed, bargain, con- 
tract, note, instrument, or other ■writing, 
vphereon the declaration is fotmded, or -which 
he intends to offer in evidence at the trial." 
And, in the succeeding section, it is provid- 
ed, that if the plaintiff, or defendant shall 
refuse to furnish the copy or copies required, 
the party so refusing. shaU not be permitted 
to give in evidence at the trial, the original, 
of -which a copy has been refused. Under 
this act it seems it has" not been the practice, 
in the state courts, to give the notice in 
the action of ejectment But -whether the 
act embraces the action of ejectment, has 
not been decided by the supreme or ciccuit 
courts of the state. The imiform com'se of 
practice, under an act, goes strongly to es- 
tablish the consti'uction of it, mthout any 
expr^s decision of the court. As the pa- 
pers required by the notice in this case have 
not been produced, a continuance is asted 
on that ground; and this, for the first time, 
it is believed, brings up for decision, -whether 
the statute embraces an action of ejectment 
The language of the statute is general, and 
no action is excepted, but the provision 
would seem to apply to actions founded up- 
on contracts, and this construction has gen- 
erally, if not uniformly, been given to the 
act And, -we think, the intention of the 
legislature is effectuated by this view of the 
statute. The notice, under the statute, ap- 
plies as well to the defendant as to the 
plaintiff; and can it be supposed, that the 
lessor of the plaintiff, in the action of eject- 
ment, by serving a notice on the defendant, 
can compel him to exhibit his titie papers 
before the plaintiff has proved his titie? 

Upon the 'whole, we think the refusal or 
neglect to fm-nish the copies called for by 
the notice affords no ground for a continu- 
ance of the cause, as the statute does not 
authorize such a notice in an action of eject- 
ment 

Mr. Chase, for plaintiff. 
Moses B. Corwin, for defendant 



COQUILLARD (DENNISTON v.). See Case 
No. 3,801. 

CORA, The (BOND v.). See Cases Nos. 1,620 
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Case No. 3,217. 

The CORA NELLIE. 

[2 Adm, Rec. 332.] 

Superior Court, S. D. Florida. June 30, 1840. 

Salvage Compensation. 

[On cargo saved, of the value of $29,153, 47 
per cent, was awarded as salvage.] 
[Cited in Baker v. Carpo, etc., 35 Fed. 542; 
The Maryland, Case No. 9,218.] 



GOBBET (Case No. 3,218) 

[In admiralty. Libel for salvage (William 
Clare, claimant).] 

Adam Gordon, for libelants. 
S. B. Mallory, for respondent. 

[Before MAKVTN, Judge.] 

[NOTE. Nowhere reported; no opinion can 
be found in the records of the comrt.] 



Case M"o. 3,S18. 

GOBBET et al. v. JOHNSON et al. 

[1 Brock. 77.] ^ 

Circuit Court, D. Virginia. May Term, 1805. 

Collection of Debt of Decedent. 

At law, a bond creditor has his election to 
proceed either against the heir or executor, 
but if he conies into equity, and proceeds against 
the heir or devisee, he must join the executor 
in the suit, and he must exhaust the personal 
estate of the debtor in the hands of his legal per- 
sonal representative, before the lands will be 
subjected. But if the personal fund has passed 
into other hands than those of such legal per- 
sonal representative, he is not bound to pursue 
it further, and the coiirt will proceed to decree 
directly against the land. Therefore, when a 
bond debtor died, having appointed two exec- 
utors, both of whom qualified, and one of them 
died, having a portion of his testator's estate in 
his hands, and his co-executor afterwards died, 
whose executor became the executor of the 
first testator, and a bUI in equity was filed by 
the bond creditors, against the heirs and devi- 
sees, and the executor of the surviving executor 
of the debtor, the court refused to compel the 
plaintiffs to join the representative of the exec- 
utor who first died, in the suit (although that 
executor was responsible for a portion of the 
personal estate of the bond debtor), and de- 
creed a sale of the land derived from him; it 
appearing, that the personal assets in the hands 
of the legal personal representative were ex- 
hausted. 
[Explained and followed in Murdock v. Hun- 
ter, Case No. 9,941. Cited in Mcl.aughlin v. 
Bank of Potomac, 7 How. ^S U. B.) 231; 
Hefner v. Northwestern Mut. Life Ins. 
Co., 123 U. S. 747, 8 Sup. Ct 340..] 

The bUl in this case was filed by Cunning- 
ham Corbet and others, assignees of Ninian 
Minzies, against the heirs and devisees of 
Edward Johnson, deceased, and also against 
William Wiseham, executor of Andrew Bon- 
ald, who was the surviving executor of Ed- 
ward Johnson, to compel the payment of two 
bonds, executed by the said Johnson, in his 
life time, to Minzies, which bonds were as- 
signed by Minzies to the plaintiffs, for the 
benefit of his creditors. Edward Johnson, by 
his will, appointed William Bonald and An- 
drew Bonald his executors. Both of the 
executors appointed by the will of Edward 
Johnson qualified and acted as such. The 
report of the commissioner appointed to set- 
tle the administration account of Andrew 
and William Bonald, showed a balance due 
by William Bonald to the estate of his tes- 
tator of £3179 Is. 4d., and that the estate 
of Edward Johnson owed the estate of An- 
drew Ronald £64 15s. lOd. William Bonald 
died intestate, before his co-executor, and 



* [Beported by John W. Brockenbrough, Esq.] 
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afterwards Andrew Bonald also died, hav- 
ing appointed the defendant Wiseham his 
executor, who, as such, was the executor 
of Edward Johnson. Both William and An- 
drew Bonald were dead before the institu- 
tion of this suit, and the representatives of 
William Bonald were not made parties there- 
to. The heirs and devisees of Edward John- 
son, who were also his children, in their joint 
answer, referred to the copy of the bond of 
the co-esecutors of Edward Johnson, and to 
the report of a commissioner on their ad- 
ministration account, showing that a balance 
more than sufficient for the discharge of the 
plaintiff's debt was due from them to Ed- 
ward Johnson's estate, and insisted that the 
plaintiff's debt, which was of the first dig- 
nity, should be satisfied out of the personal 
estate of their ancestor, and to this end that 
the personal representatives of William Bon- 
ald, and the sureties in the executorial bond, 
should be made parties defendants, and be 
subjected to the payment of this debt, claim- 
ing exemption for the real estate derived 
from Edward Johnson, vmtil recomrse was 
had to his personal estate into whatever 
hands it had passed. On the question raised 
in the answer, as to the proper parties to 
this bill, the following opinion of the court 
was delivered by 

Before MABSHAJLL, Circuit Justice, and 
GBIFFIN, District Judge. 

MABSHALL, Circuit Justice. The ma- 
terial question in this case is, how far a bond 
creditor, coming into a court of equity to 
subject lands to his debt, will be compelled 
to pursue the personal estate, before the 
lands shall be applied to the satisfaction of 
his claim. At law, he has his option to resort 
to either fund. Originally, it appears to have 
been deemed necessary first to exhaust the 
personal estate; but from the time of Ed- 
ward IV., it has been held, that the creditor 
may elect to sue either the heh: or the ex- 
ecutor. The cases on this subject are re- 
viewed by Powell; = and since that period, 
it has been imiformly decided, that "assets 
in the hands of the executor at the time the 
writ was sued out" is no plea in bar to an 
action of debt against the heir. But although 
the creditor has this election, if he chooses 
to proceed at law, yet if he comes into a 
court of equity, he must conform to its rules. 
One of these is, that the executor shaU be 
joined in the suit For this rule, two reasons 
are assigned:— 1st That he may contest the 
claim. 2dly. That the personal fund out of 
which a reimbursement would be decreed 
to the heu:, may be applied in the first in- 
stance to the payment of the debt That the 
legal, personal representative of the first 
testator must, therefore, be joined in a suit 
brought on the chanceir side in this court 
by a creditor against the heirs, seems to be 
universally conceded. ,So far as the ques- 

»2 Pow, Mortg. 777, 778, and Mr. Coventry's 
note E. 
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tion, whether the personal estate must be 
pursued into other hands than those of the 
legal representative, depends upon principle, 
it is iu:ged that one of the reasons on which 
the rule was adopted, applies with equal 
force to its extension so far as to req.iure 
that the personal fund should be exhausted 
before recourse is had to the real. 

In a court of equity the efiEects of the 
testator may be pursued into the hands of 
every person whatever; and all those who 
hold any portion of his estate may be brought 
before the court in the same suit. If the 
executor must be brought into com-t because, 
among other reasons, he would be responsi- 
ble to the heir, so any person possessing the 
personal fund, who would be responsible to 
the hehr, and who can be brought into com't, 
ought, for the same reason, to be associated 
with him in the suit It is equitable and 
convenient, that the person who must ulti- 
mately pay 'the debt, should be deci-eed to 
pay it in the first instance. 

For the plaintiff, it is contended that the 
creditor, having a legal right to pursue the 
heir, equity will respect that right, and will 
only impose upoo him, when he comes into 
this com't, such conditions as are reasonable, 
and as will not injure his rights. 

The legal representative may be brought 
before the court without much delay or in- 
convenience; but if the plaintiff is com- 
pelled to go beyond the legal representative, 
if the various, intricate, and multiplied ques- 
tions which must be settied in determining 
by whom and in what proportions the debt 
is ultimately to be paid, are aE to be dis- 
cussed before he receives a debt acloiowl- 
edged to be due, and to pay which ade- 
quate funds are acknowledged to be in the 
hands of the debtors, he will experience de- 
lays which are incalculable; and thus the 
rule of equity will work a real wrong to a 
person possessing a, plain title both in law 
and equity. 

These arguments on both sides are entitled 
to great respect, and a course of decisions, 
the one way or the other, might be defended 
by reasons perfectly satisfactory. In which- 
ever way the principle may have been set- 
tied, there are no inducements for shaking 
the decisions which have been made. The 
case from 3 Atk. (Madox v. Jackson, page 
406) lays down the general rule as it has 
been stated. But that case contemplates 
the general rule under its usual circum- 
stances only, not when it comes in conflict 
with other principles which are also regard- 
ed. Lord Hardwicke contemplated merely 
the legal, personal representative of the de- 
ceased, and the case of both an heir and 
executor legally accountable to the creditor. 
The personal fund, under such circum- 
stances, must be first exhausted. But what 
the opinion of Lord Hardwicke would have 
been when the personal fund was not in the 
hands of the legal, personal representative, 
cannot be asserted from the case from At- 
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kyns. The case cited from 3 P. Wms. 
(Knight V. Knight, pages 331-334, and note 
A) is of the same character with that from 3 
Atk. It lays down the general principle, 
so far as respects the heir and executor. 
The reason given for the principle would 
certainly favour strongly the argument on 
the part of the heirs. A court of equity, 
said the chancellor, delights to do complete 
justice, and not by halves; as, first to decree 
against the heir, and then to put the heir 
upon another bill against the executor to 
reimburse himself out of the personal assets. 
"Where the ececutor and heir are both 
brought before the court, complete justice 
may be done by decreeing against the ex- 
ecutor, so far as the personal assets extend; 
the rest to be made good by the heir out 
of the real assets. These expressions are, 
it is true, precisely applicable to the case at 
bar. But the counsel who produced this 
case has very correctly observed, that gen- 
eral principles declared in a particular case, 
must be taien with some reference to the 
case in which they are declared. The mind 
of the judge is fixed upon the circumstances 
of the case before him, and the abstract 
principles he lays down, must receive some 
limitation from these circumstances. The 
words of the chancellor, which follow those 
which have been quoted, seem to give this 
argument a peculiar application to the case 
from Peere Williams. "And here," says 
Lord Talbot, "appears no difficulty or incon- 
venience in bringing the executor before the 
court" Tliis observation seems to warrant 
the opinion, that Lord Talbot would have 
allowed weight to arguments drawn from 
the difl5culty or inconvenience of pursuing 
the personal fund. 

The principles laid down in the books of 
practice respecting the necessary parties to 
a bill, are drawn from particular decisions 
which are referred to. It is laid down in 
those books, that aU persons materially in- 
terested in the subject of a suit ought to 
be parties to it; and an instance put in 
illustration of this rule, is that of a bill 
against the heir alone, where the personal 
estate is first liable for the demand. The 
case from 3 Peere Williams is referred to 
as authority for this ride, and that case 
relates to the legal representative. 

But how are the real or personal estate of 
William Bonald interested in the subject of 
this suit? They are neither concerned in 
the demand, or interested in the relief pray- 
ed. Their responsibility can neither be in- 
creased nor diminished by any decree which 
is rendered in it In the common case of 
the heir and executor, the claim of the heir 
on tlie personal estaie may depend on the 
establishment of the claim against the real 
estate. In such a case as this, the repre- 
sentatives of William Ronald owe a certain 
sum for which they are liable, whether this 
claim be established or not Upon the 
ground of interest then, there can be no 
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necessity for making them parties; it is only 
on the principle that they must ultimately 
account to the heir; and, therefore, ought 
to be brought, in the first Instance, before 
the court This restores the original ques- 
tion, how far and into what hands the cred- 
itor is obliged to pursue the personal estate. 

It appears to have been frequently decided, 
that he must exhaust it in the hands of the 
legal, personal representative; but never, 
that he is compelled to pursue it into the 
hands of others. Yet in the infinite variety 
of situations into which personal assets are 
thrown, it is scarcely conceivable that cases 
have not occurred where the heir was sued, 
and the personal estate was not exhausted 
in a legal course of administration, though 
nothing shoiUd remain in the hands of its 
legal representative. The reasoning, how- 
ever, for extending the principles laid down 
respecting the pei-sonal fund, to the case of 
its being foimd in the hands of a person 
who may be considered as the equitable, 
though not the legal repr-esentative, is very 
strong; and the court would have been re- 
lieved by finding, that authorities relied on 
against so extending it, were decisive. 

The case from Equity Cases Abridged,^ 
which is reported in Viner, is an express 
case of a decree against lands in the first 
instance, leaving the heir to pursue the 
personal estate. It is said that the decree 
being given without its circumstances, it 
must be supposed that the personal estate 
was absolutely exhausted. This may have 
been the fac^ but, certainly, it cannot be 
assumed as a fact If the presumption was 
absolutely necessary to account for the de- 
cree, it would be made; but to pronounce 
it absolutely necessary, presupposes what is 
to be proved,— that the law is with the de- 
fendants. But this case was decided twen- 
ty years before that reported by Peere Wil- 
liams, and four years before that reported 
by Atkyns. The probability therefore is, 
that it was decided before the principle, that 
the personal estate should be first applied 
in case of the real, and that the creditor 
should not be at liberty to resort directly 
to the heir, leaving him to take his remedy 
against the executor, was firmly established. 
This consideration certainly deducts from 
the authority of that case. The case from 
3 Ves. Jr. (Manning v. Spooner, page 114) is 
a question respecting the order in which 
the real fund shall be applied by a court 
of equity, without containing any instruc- 
tions as to the necessity of pursuing the 
personal fimd into the hands of other than 
those of the personal representative, before 
the creditor can resort to the real. The 
sentiment with which the case closes, re- 
lates to the absolute final rights of parties, 
not to the necessity of proceeding against 
all persons who may be made liable, or to 

' This is the case of Diincombe v. Hanstey, 
reported in note A, 3 P. Wms. 383, above 
cited; 2 Eq. Cas. Abr. tit "Bills," § 25, note d. 



the right of electing to confine the suit to 
those who are immediately liable, without 
joining those who may be afterwards ac- 
countable. The case from 2 Ves. Jr. (Hamil- 
ton V. TVorley, page 62) is a mere question 
of intention in the construction of a will. 
In deciding that question, the chancellor 
says: "The court afEords an equity to .a per- 
son entitled to a' real estate by devise, to 
have the incumbrances upon it dischaa-ged 
as a debt out of the personal estate. That 
can go no further than ttiis; as between the 
heir or devisee, and the residuary legatee. 
It cannot interfere with the disposition of 
other parts, as specific or general legatees, 
much less with the interests of creditors." 

The counsel for the plaintiff undei*staiids 
this declaration as relating to the right of 
the creditor to pursue one fund or the other 
singly, at his election. The court does not 
so imderstand it The question there, was 
whether the devisee of a mortgaged estate 
might resort to the personal estate for its 
exoneration. The court declares this right 
to be limited to the case of a residuary leg- 
atee, and not to extend to cases of specific 
or general legacies, much less to the case 
of a creditor: that is, where the personal 
fund is necessary for the payment of debts. 
No case, then, has been cited from the Eng- 
lish books which is an express authority for 
this case. It has already been suggested, 
that the very circumstance of there being 
no case in which it has been decided, that 
the personal fund must be pursued into 
other hands than those of the legal repre- 
sentative, is a strong argument against its 
being necessary. The court of equity has 
introduced a principle which limits the le- 
gal right of the a*editor to elect the fund 
'to which he will resort That principle has 
only been carried to a certain extent, and 
if extending it further would impair com- 
plete and perfect rights, there is reason to 
believe that those courts will not extend it 
further. With respect to the creditor, un- 
less it be for his advantage, the personal 
estate may be said to be exhausted, when 
there are no longer assets in the hands of 
the executor. Although the English author- 
ities do not reach the case, the decision of 
this court in the case of Main v. Murray 
[Case No. 8,975] is supposed to comprehend 
it On inspecting the demurrer in that case, 
it appears not perfectly clear, whether this 
question was fully before the court or not 
The devisees allege themselves not to be 
responsible for the malversation of the ex- 
ecutor of James Murray, the devisor. And 
this would seem to involve the point Gen- 
tlemen who were concerned in it can best 
say how far this question was brought be- 
fore the court* The court, at present, in- 
clines to consider this case as an authority, 

* In the case of Main v. Murray, in this court 
(Not. term, 1799), Judge Washington presiding, 
the devisees demurred, and the demurrer was 
overruled. 
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but if, on a more minute investigation, it 
should not be so, still the court is not in- 
clined, in a case where the controversy be- 
tween those into whose hands the personal 
estate has passed, is so intricate, diversified 
and complicated, to extend the principle 
further than it ever has been extended, and 
to postpone the creditors tUl their disputes 
shall be settled. 

Decree: Sale of the real estate in the 
hands of the heirs and devisees decreed. 
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In re CORBETT. 

[9 Ben. 274.]^ 

District Court, E. D. New Tork. Dec, Term, 
1877. 

Habeas Cokpds— Cosstuuction op Articles of 
Wak. 

Article 70 of the articles of war [which pro- 
vides that "no officer or soldier shall be contin- 
ued in confinement more than eight days, or 
until such time as a court-martial can be as- 
sembled"] was not intended to apply to the con- 
finement of soldiers during trial and awaiting 
judgment. The article applies solely to confine- 
ment preliminary to trial. 

W. F. Severance, for petitioner. 
Childs & Hull, for the officer. 

BENEDICT, District Judge. John J. Cor- 
bett, having made application in due form 
for a' writ of habeas corpus, du-ected to the 
commanding officer of the U. S, army at Fort 
Wadsworth for" the purpose of an enquiry 
into the cause of the petitioner's detention in 
confinement by said officer, and that officer 
having brought the petitioner before me and 
certified the cause of his detention in con- 
finement, the petitioner now excepts to the 
sufficiency of the return, and moves for his 
discharge upon the ground that the return 
shows no legal cause of restraint. 

The facts certified in the return are as fol- 
lows: The petitioner is an enlisted soldier, 
attached to Battery E, third artillery, U. S. 
army, stationed at Fort Wadsworth, of which 
fort the respondent is the commanding offi- 
cer. On the 16th day of December, 1877, the 
petitioner was arrested, by direction of the 
respondent, charged with conduct to the 
prejudice of good order and military disci- 
pline, under the provisions of article of war 
No. 62. On the 22d day of December a gen- 
eral court-martial was convened, before 
which tribunal the petitioner was placed for 
trial for such offence, and his trial was then 
had. He is now detained in confinement by 
the commanding officer at the fort, awaiting 
the promulgation of the determination of the 
said court-martial upon the charge so pre- 
ferred against him. 

The objection to this return is, as I under- 

^ [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 



stand it, based upon article of war No. 70, 
which provides that "no officer or soldier 
shall be continued in confinement more than 
eight days, or until such time as a court- 
martial can "be assembled." The present con- 
finement of the petitioner is supposed to be 
unlawful, because more than eight days have 
elapsed since he was placed in confinement, 
notwithstanding the fact that he has been 
tried by a court-martial under the chai-ge on 
which he was arrested, and is now held 
awaiting the determination of the court as 
to his guilt or innocence. 

The foundation of this objection is a mis- 
conception of the legal effect of article of 
war No. 70. It seems to be supposed that by 
that article the period of eight days is fixed 
as an absolute limit to the term of confine- 
ment prior to conviction, of a soldier charged 
with a military offence. Such is not the ef- 
fect of the article. The language used shows 
that this article was not intended to apply to 
the confinement of soldiers during trial and 
awaiting judgment The words of limitatior. 
are, "eight days, or until a court-martial can 
be assembled." Certainly it was not intended 
that the assembling of a court-martial for 
the trial of an offender should entitie such of- 
fender to his release. On the contrary the 
implication is that the soldier is not to be re- 
leased if a court-martial be duly assembled, 
and it is plain that the article was intended 
to apply solely to confinement prelimmary to 
trial. 

Article 70 affords therefore no ground for 
holding the present confinement of the peti- 
tioner to be unlawful, inasmuch as the re- 
turn shows that the petitioner has been ti'ied 
by court-martial, and is now held awaiting 
the judgment of the court The right to con- 
fine a soldier during a trial and while await- 
ing sentence is conferred by ai-tiple of war 66, 
which provides that "soldiers charged with 
crimes shall be confined until trial unless re- 
leased by proper authority." The effect of 
article 66 upon confinement preliminary to 
trial is limited by the subsequent ai'ticle No. 
70. But, as before stated, article 70 has no 
application to confinement during a ti'ial 
and pending the judgment The right to de- 
tain in custody awaiting judgment of a com-t- 
martial is recognized elsewhere in the arti- 
cles of war. Thus article 60 provides that a 
person dismissed the service "shall continue 
to be liable to be arrested and held for trial 
and sentence by a com't-martial." Article 90 
confers upon courts-martial the power to 
grant continuances, with the proviso, "that 
if the prisoner be in close confinement the 
trial shaU not be delayed for a period longer 
than sixty days." Authorities on military 
law are to the same effect. Says De Harte 
(page 76): "Private soldiers continue con- 
fined until the announcement of the proceed- 
ings of the court by which they have been 
tried." 

But it is said no new arrest was made upon 
the assembling of the court-martial, and as 
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the petitioner's confinement had then become 
unlawful, because more than eight days had 
then elapsed since the confinement com- 
menced, his continued confinement is unlaw- 
ful. 

Whether the confinement during the time 
that elapsed between the expiration of the 
eight days and the assembling of the comrt- 
martial was lawful or not, need not now 
be decided, as the cfuestion here relates 
solely to the present confinement. The peti- 
tioner, whether lawfully or unlawfully con- 
fined prior to the assembling of the com*t- 
martial, became lawfully confined when a 
duly authorized court-martial took cogni- 
zance of the charge preferred against him. 
No new arrest was necessary, for there was 
to be no change of custody. When the court- 
martial took cognizance of the charge pre- 
ferred against the petitioner, it became the 
duty of the commanding officer thereafter to 
have the accused at all times at hand to re- 
ceive the judgment of the court when it 
should be promulgated, and to that end he 
was authorized by article 66 to keep him in 
confinement. "The custody of the prisoner's 
person belongs to the commanding officer as 
a part of his command." De Hai'te, Courts- 
Martial, p. 80. 

The provisions of the articles of war above 
referred to being found to justify the deten- 
tion of the prisoner in confinement until the 
decision of the court-martial in his ease shall 
be promulgated, it becomes unnecessary to 
consider the other question that in the ab- 
sence of these statutory provisions might be 
presented, whether it be competent for this 
court, by a writ of habeas corpus, to take 
from another tribunal of competent jurisdic- 
tion a prisoner on trial before such tribunal, 
and subject to be held or discharged as that 
tribunal may direct. 

I speak of the court-martial as a tribunal of 
competent jurisdiction, because no point has 
here been made as to the jurisdiction of that 
coiu:t over the person of the petitioner, and 
the offence with which he stands charged. 

To the intimation in the brief that the peti- 
tioner desires to be heard to contend that the 
acts done by him do not constitute a viola- 
tion of the articles of war, the reply must be 
that the return sets forth a charge framed in 
the language of ai-ticle of war No. 62. Wheth- 
er the facts support this charge is a question 
not presented to this court by the present pro- 
ceeding. The merits cannot be looked into 
here. Whether the petitioner be guilty or 
innocent of the charge preferred, must be 
left to be determined by the military court, 
to the jurisdiction of which the petitioner sub- 
mitted himself when he enlisted as a soldier. 
In re Bogart [Case No. 1,596]; Dynes v. Hoo- 
ver, 20 How. [61 U. S.] 77; Ex parte Parks, 
93 U. S. 18. 

My decision upon the objections made to 
this return, therefore, is that the objections 
are not well taken, and that upon the facts 
stated in the return the petitioner must be 
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remanded to the custody whence he was 
taken by the writ 

K, as suggested on the hearing, the peti- 
tioner shall desire to deny the facts stated iii 
the return he may do so, and a time will 
then be fixed for taking proof as to such dis- 
puted facts. If no such denial be made the 
writ wiU be discharged, and the prisoner re- 
manded. 



Case "No. 8,SS0. 

Ir re COHBETT. 

[5 Sawy. 206.]^ 

District Court, D. Nevada. July Term, 1878. 

Exemptions — Partnership Pkopektt. 

1, The individual members of a bankrupt 
partnership are not entitled to exemptions of 
household and kitchen furniture out of tie part- 
nership property. 

[See note at end of case.] 

2. The partnership property in the hands of 
the assignee is a trust fund for the payment of 
the joint creditors, and the interest of the mem- 
bers of the firm, as individuals, is an interest in 
the surplus only. 

This is an order obtained by the assignee- 
requiring the bankrupts to show cause why 
certain personal property should not bQ or- 
dered to be delivered by them to the as- 
signee. The contest is in reference to cer- 
tain articles of furniture which before the 
bankruptcy belonged to the "Corbett Broth- 
ers" as partners, and were vised in a hotel 
kept by them, as hotel fm-nitm-e. The bank- 
rupts claim that they each have a right to- 
an exemption of necessary household and 
kitchen furniture out of the partnership prop- 
erty. This right the assignee denies. Sec- 
tion 5045 of the Revised Statutes excepts 
from the operation of the conveyance to the 
assignee exempt articles, they being the- 
"property of the bankrupt," and the property 
exempt from execution by the law of Nevada^ 
is property "belonging to the judgment- 
debtor." 

Lewis & Deal, for assignee. 
Jonas Seely, opposed. 

HILLYBIl, District Judge. The one con- 
sideration which, it seems to me, must lead 
to a decision of this case against the claim 
of exemptions made by the debtors is, that 
the property which they seek to hold as ex- 
empt is not property which, in the sense of 
the law, belongs to either of them. It is 
joint property in which neither has any 
other interest than his share of what re- 
mains after the partnership debts are paid, 
which in case of an insolvent firm is, of 
course, nothing. 

In case of a dissolution, says Story, each 
partner holds the joint property clothed with 
a trust to apply it to the payment of the 
joint debts. Story, Partn. § 360. The in- 

^ [Eeported by L. S. B. Sawyer, Esq., and here 
reprinted by permission.] 
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terest of each partner in the partnership 
property, as stated by Kent, is his share in 
the siu'plus after the partnership accounts 
ai-e settled and all just claims satisfied. 3 
Kent, Comm. 37. One partner cannot pledge 
or sell partnership properly for his own 
separate deljt without the consent of his co- 
partner. Rogers T. Batchelor, 12 Pet [37 
U. SJ 221. 

The property of an insolvent firm must 
first he applied to the payment of the joint 
debts; only the surplus can be reached by 
the separate creditors. Murill y. Neili, S 
How. [49 U. S.] 414. 

A purchaser under an execution against 
one partner has no claim until the partner- 
ship debts are paid, except on the separate 
interest of the individual partner in the 
residue. Gilmore v. Laud Co. [Case No. 
5,448]; U. S. v. Williams [Id. 16,719]. If 
the partnership is insolvent, no interest 
passes by such sale, for the partner himself 
is then entitled to nothing. Lyndon v. Gor- 
ham [Id. 8,640]. Since an execution against 
one partner secm'es no interest in the prop- 
erty of a bankrupt partnership, it must fol- 
low that one partner cannot have that prop- 
erty exempted from execution, which an exe- 
cution cannot reach because others have a 
prior claim upon it 

There is no question in this case as to the 
right of partners, during the existence of the 
partnership, and while the business is going 
on, to convert partnership property into sep- 
arate property, out of which each partner 
claims his individual exemption. This, 
when done in good faith, may perhaps be 
lawful. Allen v. Center Valley Co., 21 Conn. 
130. But here the exemption is claimed out 
of the joint effects after the partnership has 
been adjudicated bankrupt By the bank- 
ruptcy the status of the propei'ty has be- 
come fixed, and it is no longer in the power 
of either partner, or both, to change it 
Upon the bankruptcy an equitable lien at- 
tached in favor of the partnership creditors 
on the joint effects in the hands of the as- 
signee. TiUinghast v. Ohamplin, 4 R. I. 173; 
Story, Partn. § 361. The result of this doc- 
trine, that the partnership effects in the 
hands of the assignee are charged with a 
trust or equitable lien in favor of joint cred- 
itors, must be that the individual members 
have no separate interest whatever in the 
partnership property, because there is no 
possibility of any sm'plus. And whether we 
say that the joint creditors have an equitable 
lien or a quasi lien, worked out through the 
equities of the partners, the result is the 
same; for the jm-isdiction of a- com-t of 
equity to enforce the lien or trust may be 
invoked by the joint creditors, independ- 
ently of the wishes or assent of the part- 
ners. Ketchum v. Durkee, 1 Barb. Oh. 480. 
By whatever name caUed, it is a right of 
' the joint creditors to ha-o-e the joint prop- 
erty of the bankrupt firm devoted to the 
payment of theh; debts before any is taken 
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by the individual partners as separate estate, 
or by individual creditors. The conclusion 
must follow that the individuals can claim 
no exemption out of the partnership estate. 
Neither member of this insolvent firm has 
any such Interest in any particular article- 
of partnership property that he can claim it 
as exempt, or that it can be set apart to him 
as property belonging to him. 

There is, in my opinion, a very decided 
distinction between a case like this and one 
where the pariy claiming the exemption 
owns a definite share in a particular article 
of property as a tenant in common. In this 
latter case the claimant has something of 
which he is the owner, in the former he^ 
has not The partner having only his sepa- 
rate interest in the sm*plus cannot sell or 
mortgage an undivided interest in a specific 
part Morrison v. Blodgett, 8 N. H. 238. 
The tenant in common being the owner of 
a definite portion of the thing can sell or 
mortgage it, and can deal with it as owner. 
The conclusion reached in this case is sus- 
tained by great weight of authority. The 
cases examined by which it is supported 
are: In re Hafer [Case No. 5,896]; In re 
Price [Id. 11,410]; In re Blodgett [Id. 1,555]; 
In re Handlin [Id. 6,018]; In re Tonne 
[Id. 14,095]; In re Stewart [Id. 13,420]; In 
re Boothroyd [Id. 1,652]; In re Sauthoff [Id. 
12,380]; In re Croft [Id. 3,404]; In re Mel- 
vin [Id. 9,406]; Wright v. Pratt, 31 Wis. 99; 
Russell V. Lennon, 39 Wis. 579; Pond v. 
Kimball, 101 Mass. 105; Guptil v. McPee, 9 
Kan. 35; and Kingsley v. Kingsley, 39 Cal. 
665. In Burns v. Harris, 67 N. 0. 140, it 
was held that a partner may have an exemp- 
tion out of the joint estate,- if the other 
partners consent, but not without 

The cases which ax*e cited as sanctioning 
the exemption are Anon., 1 Bankr. Reg. 
(Quarto) 187;^ In re Eupp [Case No. 12,141]; 
In re Young [Id. 18,148]; In re McKercher, 
8 Bankr. Reg. (Quarto) 409; In re Richard- 
son [Case No. 11,776]; Radcliff y. Woods, 
25 Barb. 52; Stewart v. Brown, 37 N. Y. 
350. Of these authorities the first is a state- 
ment that Judge Hill of Mississippi district 
has written to a register that such exemp- 
tion may be allowed.^ In re Rupp has been 
since overruled by the case of In re Tonne, 
supra. In re Young and In re Richardson 
are both decisions of the district court of 
Missouri; decisions of an able judge, but 
as is seen he stands almost alone in this 
matter. In Radcliff v. Woods, the horse, a 
half interest in which was claimed and al- 
lowed as exempt is spoken of by the com-t 



- [NOTE. The memorandum cited in 1 Bankr. 
Reg. (Quarto) 187, is as follows: "Judge Hill, 
of the U. S. district court for Mississippi, in a 
letter to Captain George Pennington, assignee- 
in bankruptcy, has given the opinion that in^ 
the case of firm being adjudged bankrupt each, 
member of the firm is entitied to the full bene- 
fits of the exemption out of partnership assets,, 
unless said member has received exemption 
upon individual schedule."] 
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as owned in common, and the claimant as 
part owner. If the horse was owned by the 
claimant and another, as tenants in common, 
the case is not in point. 
Rule absolute. 
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Case Wo. 3,2S1. 

CORBETT v. GIBSON. 

[16 Blatchf. 334.1^ 

District Court, E. D, New York. May Term, 
1ST9. 

SuBPOBSA Duces Tegdm— Public Doodmbnts. 

The major general commanding the depart- 
ment of the east, in the army of the United 
States, was served with a subpoena duces te- 
c6m, in this suit, requiring him to produce in 
court official papers on file in the oflfice of the 
headquarters of such department. A motion 
was made that such subpoena be set aside. It 
appearing that copies of such papers could be 
read in evidence, and it not appearing that the 
originals would serve a difEerent purpose from 
the copies, or that the copies could not be pro- 
cured, held, that the motion must be granted. 

[This was an action by John J. Gorbett 
against Horatio G. Gibson.] 
W. Frank Severance, for plaintiff. 
Herbert G. Hull, for defendant. 

BENEDICT, District Judge. In this action, 
the plaintiff has served upon. Major General 
Hancods:, commanding the department of the 
east, in the army of the United States, a sub- 
poena duces tecum, reqiiirlng him to produce 
"all books, papers, documents, memoranda, 
letters or writings, in the office of the bead- 
quarters of the department of the east, re- 
lating in any way to the plaintiff, some- 
times called Patrick Gorbett, formerly a pri- 
vate in Battery E, third artillery, U. S. army, 
and his arrest, trial and imprisonment in 
Fort Wadsworth, by the defendant, from 
November 28, 1877, up to date, now in your 
custody, and all other deeds, evidences and 
writings which you have in your custody 
or power, relating to the premises." A 
motion in behalf of Major General Han- 
cock, to set aside this subpoena, is now made 
by the judge advocate of the army. The 
writ exhibits gross irregularities upon its 
face, such as, that it is issued in the name of 
the people of the state of New York; that it 
requires the production of the papers before 
a judge, instead of before the court; that it 
is not tested in the name of the chief jus- 
tice of the United States; and the like. But, 
passing these, to consider the question as to 
which my opinion is desired, namely whether 
Major General Hancock can properly be 
compelled, by a subpoena duces teciim, to 
produce in court official papers such, as are 

^[Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 



described in this subpoena, and on file in the 
office of the headquai-ters of the department 
of the east, I remark, that such papers are 
to be deemed public documents on file in a 
public office, and that the right to require 
the removal thereof from the official place of 
deposit, for production in the various courts, 
would cause great and unnecessary incon- 
venience, without any corresponding advan- 
tage. The general rule in regard to public 
documents is, therefore, applicable to such 
papers, and they may be proved by an au- 
thentic copy. The rule referred to is thus 
stated in 1 Greenl. Ev. § 484: "Every docu- 
ment of a public nature, which there would 
be inconvenience in. removing, and which the 
party has a right to inspect, may be proved 
by a duly authenticated copy." In U. S. v. 
Percheman, 7 Pet [32 U. S.] 51, 85, it was 
held, that a copy of a public document, fur- 
nished by an officer whose duty it is to keep 
the original, may be read in evidence. 

The only reason that has been suggested in 
this case, for reqmrlng the original papers in 
question, is, that their production is neces- 
sary, because copies could not be read in evi- 
dence. But, as already stated, copies may 
be read, and the production of the original 
is, therefore, unnecessary. Such being the 
case, no reason exists for the subpoena duces 
tecum, and it should be set aside. If it ap- 
peared that the original papers, when pro- 
duced, would serve a different purpose from 
the copies, or that the copies of the papers 
could not be procured, a different case would 
be presented. An order wiU be entered set- 
ting aside the subpoena in question, and, also, 
the subpoena issued to the inspector general, 
to which the above remarks are also ap- 
plicable. 

[NOTE. For denial of a motion to compel 
the plaintiflPs attorney to furnish a sworn state- 
ment of the residence, occupation, and address 
of the plaintiff, see Case No. 3,222.] 



Case ITo. 3,S3S. 

CORBETT T. GIBSON. 

[16 Blatchf . 336.] ^ 

District Court, E. D. New York. May Term, 
1879. 

Practice. 

After this cause had been set down for trial 
at the present term, the defendant moved for 
an order to compel the plaintiff's attorney to 
furnish a sworn statement of the residence, oc- 
cupation and present address of the plaintiff: 
Held, that the motion must be denied, without 
prejudice to other proceedings to secure the 
presence of the plaintiff at the trial. 

[This was an action by John J. Corbett 
against Horatio G. Gibson.] 

[For decision of a motion to strike out a 
subpoena duces tecum, see Case No. 3,221.] 

W. Frank Severance, for plaintiff. 



^ [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 
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Herbert G. Hull, for defendant 

BENEDICT, District Judge. This case 
having been set down to be tried at the pres- 
ent term, the defendant now moves for an 
order compelling the plaintifE's attorney to 
furnish a sworn statement of the residence, 
occupation and present address of the plain- 
tiff. It is not to be doubted, that the plain- 
tiff in whose name the action is brought is 
a real person, whose identity is known to 
the defendant That the suit is authorized 
by the plaintiff is proved by the fact that 
the complaint is sworn to by the plaintiff 
personally. The moving papers contain no 
facts leading to the supposition that the 
plaintiff has died since the commencement 
of the suit and such death is not suggested. 
The order sought is not, therefore, required 
for the purpose of enabling the plaintiff to 
be identified, or to ascertain the fact of his 
present existence. Neither is there any rea- 
son for the ordOT, on the main ground upon 
which it is urged here, namely, to enable the 
defendant to examine the plaintiff previous 
to the trial, in accordance with the practice 
in the courts of the state, because no such 
right exists in suits in the courts of the 
United States. Beardsley v. Littell [Case 
No. 1,183]. Nor does the desu-e to apply for 
secmity for costs from the plaintiff, if he 
prove to have become a non-resid«it afford 
gi'ound for the order, because, the appUca- 
tion to compel secm-ity for costs would not 
now be granted, a near day having been fix- 
ed for the trial of the cause, by consent of 
the defendant, without any intimation that 
secm-ity for costs was desired, although it 
appears that all the facts leading to a sup- 
position that the plaintiff has become a non- 
resident have been known to the defend- 
ant for several months. It must there- 
fore, be held, that, in the present case, no 
sufficient ground for the order sought has 
been made to appear, and the motion must 
be denied. 

In denying the motion, I do not intend to 
be understood to deny the right of the de- 
fendant to have the plaintiff in comrt at the 
trial. While, in most cases, no reason exists 
for the presence of the opposite party on the 
trial, in the present case it may well be 
that justice cannot be done without the at- 
tendance of the plaintiff, in order, among 
other things, that he may be examined as a 
witness upon the question of damages, and 
also in regard to his interest in the action. 
The present motion, although the prayer is 
for such other relief as may be required, can 
hardly be ti-eated as an application to post- 
pone the trial until the whereabouts of the 
plaintiff can be ascertained and 'his presence 
on the trial secm:ed. Thai relief, if it be 
desired, would ijroperly be made the sub- 
ject of an application by itself, and upon 
diftei*ent papers. 

For these reasons the present motion is 
denied. 



Case Xo. 3,S23. 

CORBETT V. WOODWAHD. 

[5 Sawy. 403; 11 Chi. Leg. News, 246.] ^ 

Circuit Court D. Oregon. Feb. Term, 1879. 

Assignment op Mortgage— Cokporation— Meet- 
ing OF — Indorser, Liability and Preference 
— Bond, Liabilitt of Surety on — Mortgage 
FOB Loan with Intent to Prefer Mortgagee 
— Directors op Corporation are Trdstees — 
Illega^Cossideration. 

1. A mortgage is a mere chose in action, and 
is not negotiable under the law-merchant, and 
therefore the assignee of such an instrument 
takes it subject to the equities between the 
mortgagor and mortgagee, and with the same 
and no other rights than his assignor had. 

2. "Where the by-laws of a corporation au- 
thorized the president thereof to call special 
meetings of the directors upon giving notice of 
the time and place thereof, and such place was 
not prescribed by the by-laws, the president may 
call such meeting at a place other than the 
principal place of business of the corporation. 

3. Gr. indorsed the note of S., and upon its 
maturity waived demand and notice; at tiie 
same time O., who was indebted to S., with the 
knowledge and assent of G-. guaranteed the 
payment of the note to the holder in sixty days, 
and afterwards, being insolvent paid it: Held, 
1. That Gr. was not under any liability for O., 
and that therefore the payment of said note by 
O. was not a payment for the benefit of G-. with- 
in the purview of section 35' of the bankrupt 
act; 2. That the liability of G. upon said note 
after the waiver of demand and notice became 
fixed, and was not discharged by the agree- 
ment between S. and 0; 3. That' an fndorser 
or surety is not discharged from his liability by 
an extension of time to the principal before ma- 
turity of the note, if made without consideration 
to the holder of the note from the principal, or 
with the assent of the surety or indorser. 

4. A surety on a bond for the construction of 
a revenue cutter, is not, prior to the forfeiture 
of such bond, under a liability for his principal 
within the meaning of section 35, of the bank- 
rupt act 

5. A mortgage by an insolvent corporation 
to secure a loan, obtained with the intent to 
give the mortgagee an unlawful preference, is 
not affected by that fact, if such intent was not 
carried oat aiid the money was otherwise ap- 
plied. 

6. The directors of a corporation are trustees 
for the stockholders and creditors; and where 
a director by means of his power, as such, se- 
cures to himself any advantage over other 
stockholders, or creditors, equity will treat the 
transaction as void, or charge him as trustee for 
the benefit of the injured parties; nor can 
such director, as to such parties, claim to have 
acted in ignorance of what it was his duty to 
know concerning the conduct and condition of 
the affairs of the corporation. 

[Cited in Lippincott v. Shaw Carriage Co., 
25 Fed. 586; Adams v. Kehlor jMilling 
Co., 35 Fed. 435.] 

7. Where a mortgage is given partiy upon a 
legal and partiy upon an illegal consideration, 
and the one is clearly separable from the ottier, 
it will be held valid as to the former and void 
as to the residue. 

Suit [by Ehjah Corbett against George 
Woodward, assignee in bankruptcy of the 



^ [Reported by L. S. B. Sawyer, Esq., and here 
reprinted by permission. Syllabus only in H 
Chi. Leg. News, 246.] 
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Oregon Iron Worlis, and others] to enforce 
the lien of a mortgage. 

"W. Lair Hill, H. T. Thompson, and George 
H. Durham, for complainant. 

Joseph N. Dolph and M. W. Feehheimer, 
for defendant 

DEAI>Y, District Judge. This suit is 
brought to enforce the lien of a mortgage up- 
on the worlis, tools and machinery of the Ore- 
gon Iron Works, a corporation doing'business 
at Albina, The case was heard upon the 
bill, answer, replicaiion, exhibits, and the 
testimony of witnesses. 

The material facts of the case are as fol- 
lows: On December 3, 1874, the Oregon 
Iron Works was duly incorporated xmder the 
laws of Oregon, for the purpose of "estab- 
lishing a foundry and manufacturing agricul- 
tural implements and all kinds of ma- 
chinery, boilers, locomotives and iron, 
with power to borrow and loan money, 
as well as to purchase and dispose of real 
and personal property, and all other 
business pertaining to a foimdry," at 
Albina, Oregon, with a capital stock of fifty 
thousand dollars, divided into shares of 
one hundred dollars each. The stock was 
subscribed as follows: Edwin Russell, two 
hundred and forty-eight shares; Mrs. M. A. 
H. Berry, by her attorney, Edwin Russell, 
two htmdred and fifty shares; Bernard Gold- 
smith one share and John McOracken one 
share— the shares of Goldsmith and Mc- 
Oracken being in fact given to them by said 
Russell to enable them to serve as dh-ectors, 
with the understanding that he would pay all 
assessments thereon. At a meeting of the 
stockholders, held on December 5, 1874, said 
Russell, Goldsmith and McCradien were duly 
elected directors of said corporation; and re- 
mained such directors tmtil said corporation! 
was adjudged a bankrupt, as hereinafter 
stated. At the same meeting by-laws were 
adopted, by which, among other things, it 
was provided that the officers of the corpora- 
tion shotild consist of a president, secretary, 
and three directors; that a regular meeting 
of the directors should be held at the prhi- 
cipal office of the company, at Albina, on the 
first Saturday in December; that special 
meetings might "be called at any time by the 
president, by giving written notice of the 
time and place of such meeting to every di- 
rector;" and that the president should have 
the "general care and superintendence of the 
business of the company," and be authorized 
to borrow money for its use not exceeding 
fifty thousand dollars, and to deposit and 
check for the same. . 

On May 28, 1875, the Oregon Iron Works, 
by Edwin Russell, its president, entered into 
a conti-act with the United States to build 
and "deliver afloat and complete in aU re- 
spects * * * at the port of Albina, op- 
posite to Portiand, Oregon, a steam propeller 
of about two hundred and twenty-seven tons 



burden," for a revenue steamer, for which 
it was to receive 3ainety-two thousand dol- 
lars, in five installments of eighteen thousand 
four hundred dollars each, as the work pro- 
gressed, upon the certificate of the superin- 
tendent of construction— the last of said in- 
stallments to be paid upon the final comple- 
tion of the vessel, and "a successful trial trip 
at sea of not less than twenty-four hom-s;" 
and on the same day executed a bond to the 
United States for the faithful performance of 
said contract in the penal sum of forty-sLx 
thousand dollars, with said Goldsmith and 
Philip Wasserman as smreties. See The Rev- 
enue Cutter [Case No. 11,714]. 

On March 18, 1876, John F. Steffen, a sub- 
contractor under said corporation for the 
construction of the huE of said vessel, made 
his promissory note for the sum of two thou- 
and dollars, payable three months after date 
to the order of said Goldsmith, who then and 
there indorsed the same for the accommoda- 
tion of said Steffen, which note said StefEen 
then and there negotiated to William Druck 
without discount; that when said note be- 
came due it was not paid, and Goldsmith, on 
Jtme 19, indorsed thereon a waiver of notice 
of demand and protest, and said corporation 
being then indebted to said Steffen upon the 
sub-contract aforesaid, at the request of said 
Steffen and with the consent of said Gold- 
smith and Druck, guaranteed in writing the 
payment of the same within sixty days there- 
after, and paid it in on September 23, with 
interest, amounting to the sum of two thou- 
sand one hundred and forty-six dollars and 
eight cents— but not nntil after an action was 
commenced thereon, to wit, on September 
18, against said Steffen and Goldsmith. 

On and before September 21, 1876, the Ore- 
gon Iron Works was hopelessly insolvent, 
and thereafter, on November 18, it was duly 
adjudged a bankrupt, and the defendant. 
Woodward, chosen assignee of its estate. 

No assessment was ever made upon the 
shares of the stockholders, except one of 
forty per centum, on April 30, 1875, which 
was paid by Russell by a sale to the cor- 
poration of the river blocks in Albina, num- 
bered 16, 17 and 18, upon which its works 
are erected, for four thousand dollars, and 
his note for six thousand dollars. The nom- 
inal paid up capital of the corporation was 
therefore twenty thousand dollars, which, 
on January 1, 1875, as appears by its books, 
had been reduced to thirteen thousand four 
hundred and thirty-five dollars and twenty- 
seven cents. When it was adjudged a bank- 
rupt its liabilities, as appears from its sched- 
ules, exclusive of interest on bills payable, 
amounted to ninety-three thousand one hun- 
dred and forty dollars and ninety cents, and 
its assets to fifty-five thousand two hundred 
and forty-six dollars and two cents; but 
of this latter sum, eighteen thousand seven 
hundred and ninety-one dollars and ninety- 
three cents consists of a claim against Stef- 
fen for damages for non-performance of his 
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contract, which is of doubtful validity, and 
certainly of no value; seventeen 'lliousnnd 
seven hundred and ninety-five dollars and 
seven cents of indebtedness due from Rus- 
sell, which has no value— six thousand dol- 
lars upon his note given in payment of the 
assessment aforesaid, and the balance— elev- 
en thousand seven hundred and ninety-five 
dollars and seven cents upon an open ac- 
count; and four thousand and seventy-seven 
dollars and ninety-four cents due upon sun- 
dry open accounts, and five hundred and 
forty-eight dollars and seventy-seven cents 
upon bills receivable, out of which the as- 
signee, up to February 8, 1878, had only 
been able to collect about three thousand 
dollars, the remainder being probably worth- 
less. The remainder of the assets are ma- 
terial on hand, two thousand eight hundred 
and eighty-three dollars and sixty-sis cents, 
and portable and other engines complete and 
incomplete, eleven thousand one hundred and 
forty-eight dollars and sixty-sis cents, which 
wex'e sold for less than eight thousand dol- 
lars; the blocks 16, 17 and 18 aforesaid, and 
the works not valued in the schedules, but 
charged in the books at four thousand dol- 
lars, and twenty-nine thousand seven hun- 
dred and ten dollars and eighty-five cents 
respectively, and worth, taken together, ac- 
cording to the evidence, not exceeding twen- 
ty thousand dollars; so that the indebtedness 
exceeded the available assets at least sixty- 
three thousand dollars, or more than three- 
fold. 

Early in September, 1876, Russell went to 
San Francisco to obtain aid for the iron 
works, and while he was absent the workmen 
employed upon the vessel refused to con- 
tinue, unless provision was made for the pay- 
ment of their wages, the corporation being 
unable to meet its engagements with them, 
whereupon Goldsmith guaranteed such pay- 
ment until Russell's return, telling the sec- 
retary to keep only such hands in the mean- 
time as were absolutely necessary. Upon 
the return of Russell, between the eighteenth 
and twenty-first of September, he informed 
Goldsmith that the corporation needed at 
least twenty thousand dollars to complete 
the construction of the revenue vessel and 
other business on hand, and induced him on 
September 21, 1876, to sign the note of the 
corporation for the sum of twenty thousand 
dollars as surety, payable to the First Na- 
tional Bank of Portland one day after date, 
in consideration that said corporation would 
give him a mortgage upon its works, ma- 
chinery and tools, to secure said Goldsmith 
against loss, by reason of such signing, and 
would also pay him a commission of one 
thousand dollars or five per centum of the 
amount of such note; and with the further 
understanding between said Goldsmith and 
Russell, that said corporation would imme- 
diately pay the note aforesaid, held by 
Druck, upon which an action was then 
pending against Goldsmith and StefCen, and. 



also, as soon as they became due, two notes 
amounting to six thousand dollars, made by 
Russell in his individual capacity and indors- 
ed by Goldsmith for his accommodation, and 
payable to Ladd and Tilton within a short 
time. In pursuance of this arrangement Rus- 
sell, on September 21, made the note of the 
corporation for twenty thousand dollars with 
Goldsmith as surety, and payable as afore- 
said, and with the proceeds thereof paid the 
Steffen note with interest, two thousand one 
hundred and forty-nine dollars and eight 
cents, and the one thousand dollars commis- 
sion to Groldsmith, but did not pay the notes 
due Ladd and Tilton as aforesaid, but the 
same were afterwards paid by Goldsmith; 
and on September 22, said Russell mortgaged 
the property of the corporation to Goldsmith 
to secure him against loss as aforesaid. 

The authority for executing the mortgage 
was as follows: At a special meeting of the 
directors called by the president and held on 
September 21, 1876, in the office of Gold- 
smith, at Portland, about a mile distant 
from Albina, and but a short distance from 
the place of business of John McCracken, a 
resolution was passed, authorizing Russell to 
obtain the loan and execute the mortgage to 
Goldsmith, as president, as aforesaid; but 
only the directors, Goldsmith and Russell, 
were present at such meeting; McCracken 
being confined to his house by a serious ill- 
ness, and imable to attend, although Rus- 
sell left a written notice for him of the time 
and place of meeting at his place of business 
on the same day, and but a short time be- 
fore the meeting was held, which McCracken 
did not receive, and could not have complied 
with if he had. 

There was no desire or intention upon the 
part of Russell or Goldsmith to hold this 
meeting without the presence of McCracken, 
for it was understood and expected that both 
he and Goldsmith would act in all matters, 
if otherwise lawful, as desired by Russell, 
to whom as between them the enterprise in 
fact belonged, and by whom it was expected 
it should be controlled. At the date of this 
loan and mortgage the first four payments 
on the contract to construct the vessel had 
been received by the corporation, and the 
fifth and last one had been hypothecated to 
the national bank aforesaid, to secure seven- 
teen thousand and thirty-one dollars and 
sixty-three cents of a prior indebtedness to 
such bank of eighteen thousand three hun- 
dred and ninety-nine dollars and ninety-six 
cents; and the corporation was also indebted ' 
to Ladd & Tilton, bankers, on its notes six- 
teen thousand dollars, nearly all of which 
was over due eighteen months, and twelve 
thousand one hundred and one dollars on 
overdraft 

The corporation having failed to pay said 
note of twenty thousand dollars, and Gold- 
smith being unable to do so when demanded, 
the latter procured Elijah Corbett to take 
up the same on January 3, 1877, by giving 
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his note for the sum then due thereon, 
twenty thousand six hundred and eighty-six 
dollars and sixty-seven cents, payable one 
day after date to the said bank, in considera- 
tion of which said Goldsmith duly assigned 
to him said mortgage, and together with 
Philip Wasserman aforesaid, made and de- 
livered to him a writing, by which they 
undertoolc and agreed to make up and pay 
any loss which said Corbett might sustain 
by reason of taking up said note, he using 
due diUgence to enforce said mortgage. 

The defendant maintains that the mort- 
gage is void, and therefore the complainant 
is not entitled to the relief sought, because 
(1) the execution of the note and mortgage 
was xmauthorized; (2) the transaction con- 
stituted an unlawful preference to Gold- 
smith, contraiy to section 35 of the bank- 
rupt act [of 1867 (14 Stat 534)]— section 
512S, Rev. St.; and (3) in taking such prefer- 
ence, Goldsmith violated his trust as a di- 
rector of the corporation. 

This mortgage was given to Goldsmith to 
indemnify him against loss as surety upon 
the note of the corporation to tlie bank, and 
as a contract it included only himself and 
his principal. And although the mortgage 
and note are a part of the same transaction, 
yet the former was not given to the bank 
to secm'e the payment of the latter, and 
therefore it is not an incident of it, and 
does not, in equity, pass with it, as such, 
to a third person. Neither is it a negoti- 
able instrument, which would, under the 
law-merchant, pass into the hands of a third 
person, by indorsement or deliveiy, freed 
from any equities or defects which might 
attach to it as between the original parties 
to it. It is a mere chose in action, and 
passes by assignment subject to the equities 
existing between the mortgagor and the 
mortgagee. Therefore, In this suit, the com- 
plainant, Corbett, stands in the place of his 
assignor, Goldsmith, with the same, and no 
other, rights in the premises. In re Kansas 
City, etc. [Case No. 7,610]; U. S. v. Stui-ges 
[Id. 16,414]; Fales v. Mayberry [Id. 4,622]. 

The question arises then, was this note 
and mortgage authorized by the corporation? 
The power conferred upon the president by 
the by-laws to borrow money when the 
necessity of the corporation might requhre it, 
has been invoked by the complainant to 
sustain the loan, but as the limit of this 
authority, fifty thousand dollars, had al- 
ready been exceeded by the president, no 
support to the transaction can be derived 
from this soui-ce. It is also contended by 
the defendant that the nse of the money ob- 
tained by the loan in the affairs of the cor- 
poration was a ratification of the act of the 
president in making it. The authorities cit- 
ed in support of this proposition are all 
cases where there was a formal ratification 
of an informal or unautnorized act by the 
directors or governors of the corporation as- 
sembled iit a formal meeting. But in this 



case, there never was any meeting of the 
directors after the making of the note and 
mortgage, and therefore there could be no 
ratification by them. A corporation acts by 
its directors; and to do so, they or a ma- 
jority of them must meet together as a 
board, and that fact, and their action there- 
at^ must appear from its records. In x-e 
St Helen Mill Co. [Case No. 12,222]. 

S'aiiing npon these points, the complauiant 
maintains that the note and mortgage were 
duly authorized at the meeting of the di- 
rectors on September 21. The defendant ob- 
jects to the authority of this meeting, that 
it was not duly called, and the directors 
not being all present, it had no authority to 
act It is claimed that the meeting was 
not duly called, because not called at the 
place where the corporation had its princi- 
pal place of business, and because McCrack- 
en was not duly notified of it There is 
nothing in the corporation act of this state 
which requires the directors of a corporation 
to hold their meetings at the place where 
it has its principal ofSce or place of busi- 
ness, or elsewhere. The statute is silent up- 
on the subject The matter is left where it 
properly belongs, to be regulated by the by- 
laws of each corporation to suit its own 
convenience. The. by-laws of this corpora- 
tion provided for the holding of one regular 
meeting a year, of the directors, at its princi- 
pal office or place of business, Albina, and 
gave the president imqualifled authority to 
call special meetings at any time by giving 
written notice of the time and place thereof. 
The plain inference from this is, that the 
president was authorized to name the place 
as well as the time of a special meeting, 
and therefore he might exercise his judg- 
ment in the premises, and name some other 
place than Albina, Portland, for iustance, 
the place where the other two directors 
lived, and can-ied on business, and could 
most conveniently attend such meeting. 

The notice to McOracken was a written one. 
It was left by the president at his place of 
business, and was doubtless sufficient to 
have secured his attendance if he had not 
been confined to his house by illness. His 
indisposition appears to have been well 
known, and the notice to him was natui'ally 
regarded somewhat as a matter of form. 
The corporation act (section 11, Code Oregon, 
p. 527) provides that the powers vested in 
the directors may be exercised by a ma- 
jority of them. True, the by-laws of this 
corporation provided that all the du-ectors 
should have notice of the time and place of 
a special meeting. But no particular notice 
is prescribed, and I think, under the cir- 
cumstances, this was sufficient Indeed, it 
is not certain that in this case it was ab- 
solutely necessary to give notice to McOrack- 
en at all. The business of the corporation 
could not nor need not be delayed to await 
his recovery; and if he was clearly too ill 
to attend, notice to him would have been 
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a xiseless act But, be tbis as it may, such 
notice was left for him at liis place of busi- 
ness as gave Mm an opportunity, if lie had 
been able, to be present at the meeting. 

The note and mortgage having been fully 
authorized by the directors, and duly execut- 
ed by the president and secretary, was the 
transaction an unlawful preference to Gold- 
smith under the bankrupt law? 

As counsel for the defendant admits, to 
bring this transaction within section 35 of 
the banlnrupt act (section 5128, Kev. St), it 
is necessary to show (1) that the corporation 
was insolvent at the date of the mortgage; 
(2) that Goldsmith was then a creditor of the 
corporation or under a liability for it; (3) 
that the mortgage was made with a view to 
^ve Goldsmith a preference; and (4) that 
the latter had reasonable cause to believe 
that the corporation was insolvent, and that 
he knew the mortgage was made in fraud of 
the law. About the insolvency of the corpo- 
ration there can be no doubt; and if Gold- 
smith was a creditor of the corporation or 
under a liability for it, and the money ob- 
tained upon the transaction was applied up- 
on his claim, or to discharge such liability, 
then he received a preference, and the rea- 
sonable inference is, that the mortgage was 
made with that view— for that purpose. 
Toof V. Martin, 13 Wall. [80 U. S.] 48; In re 
Sutherland [Case No. 13,638]' But upon the 
facts it does not appear that Goldsmith was 
a creditor of the corporation, or nndei- any 
liability for it 

The claim of the defendant is, that Gold- 
smith was under a liability for the corpora- 
tion upon the Steffen note. But certainly 
this is not well founded. Goldsmith's rela- 
tion to this note was simply that of an ac- 
commodation indorser for StefCen. He there- 
by came under a liability for StefiEen, but 
for no one else. Nor was his relation thereto 
changed by the fact that the corporation 
subsequentiy guaranteed its payment The 
only eftect of this was to put the corporation 
under some sort of liabiUty for Goldsmith. 
Neither did the transaction make Goldsmith 
a creditor of the corporation, although that 
was probably the effect of it as to Druck. 
The plain fact is, that the corporation agreed 
to pay this note to Druck for Steffen, be- 
cause it was indebted to Steffen and unable 
to pay him, and the subsequent payment of 
it out of the money obtained on this note 
and mortgage, if it operated as a prefer- 
ence at all, operated as a preference in favor 
of Druck and Steffen, and not Goldsmith. 

It is also claimed by the defendant that 
Goldsmith, being on the bond of the corpora- 
tion for the construction of the vessel, was to 
that extent "under a lability" for it; that 
this money was procured for the purpose, 
and applied to the discharge of such liability 
by paying the debts incurred in its construc- 
tion, and purchasing labor and material for 
its completion. 
It is difficult to say upon the evidence what 
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disposition was made of all this twenty thou- 
sand dollars, but it appears probable that 
the greater portion of it was appUed as sug- 
gested. 

But the bond was not forfeited— at least no 
claim to that effect was or is made, and the 
reserved or last payment was largely in ex- 
cess of' what was necessary to complete the 
vessel. Goldsmith's liability on the bond 
was yet contingent and not absolute. In 
my judgment, the UabHity contemplated by 
the statute, is an absolute, and not a con- 
tingent one. No authorities on this point 
have been cited by counsel for either party. 
In Bean v. Laflin [Case No. 1,172], it was 
held that when the principal on a note, 
though insolvent, paid it at maturity and 
was adjudged a bankrupt^ that the assignee 
could not recover it from a co-maker who 
was a surety In fact, because his liability up 
to the maturity and payment of the note.wps 
contingent, and never became absolute, and 
therefore was not "benefited" by such pay- 
ment in the legal sense of the term. This 
ruling is in consonance with the provisions 
of section 19 of the bankrupt act, and the de- 
cisions thereunder, to the effect that contin- 
gent liabilities, including that of an indorser 
prior to demand and notice, are not debts 
provable in .bankruptcy. See Bankrupt Act 
§ 19 (Eev. St § 5067 et seq.); In re Loder 
[Case No. 8,457]; In re Nickodemus [Id. 10,- 
254]. 

The case of Bartholow v. Bean, 18 Wall. 
[85 U. S.] 635, cited by the defendant which 
arose out of the same bankruptcy as Bean 
V. Laflin, supra, does not differ from this; 
for there, although the payment by the in- 
solvent debtor and prindpal of the note was 
held to be a preference to his indorser, the 
liability of such indorser had already become 
fixed and absolute. 

This mortgage is also claimed to be void 
on the further ground that the transaction 
was had with a view to procure money to 
pay the individual notes of Russell, amount- 
ing to sis thousand dollars, due Ladd & Til- 
ton, upon which Goldsmith was an indorser. 
But there are three answers to this claim, 
either of which are sufficient: (1) The indi- 
vidual debt of Russell to Ladd & Tiiton was 
not the debt of the corporation, and what- 
ever liability Goldsmith might have been un- 
der on account of it, it was for Russell and 
not the corporation which is alleged to have 
made this mortgage with intent to ^ve a 
preference; (2) so far as appears, Gold- 
smith's liability upon those notes was yet 
contingent and not fixed— they were not yet 
due; (3) the purpose to pay these notes with 
this money was never carried out, and the 
amount was otherwise applied by the corpo- 
ration, without in any way benefiting Gold- 
smith. Indeed, RusseU failed to pay the 
notes at all, and Goldsmith was compelled to 
pay them himself. An intention to prefer or 
to make any unlawful use of this money 
did not affect the legality of the transac- 
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tion, if it was never carried into action. 
But admitting tliat tliis mortgage is valid, 
notmtlistaiiding the bankrupt law, the de- 
fendant insists that it is void in equily, be- 
cause the corporation being insolvent^ Gold- 
smith, as a director, by means of this trans- 
action, secured an advantage to himself at 
the expense of the creditors of the corpora- 
tion, in plain violation of his trust In sup- 
port of this, it is claimed that Goldsmith, 
being liable to pay the Steffen note and the 
two individual notes of Russell, as a director, 
authorized and procured this loan and mort- 
gage with the understanding and for the 
purpose of obtaining funds, by mortgaging 
the principal property of the corporation, to 
pay off these notes, and thus free himself 
from such liability at the expense of the 
creditors. So far as the Russell notes are 
concerned, the transaction is valid. For, al- 
though the loan and mortgage was undoubt- 
edly made with a view, among other things, 
of raising money to pay them with, yet the 
fact being that for some reason the money 
was not so applied, .the creditors of the cor- 
poration suffered no inconvenience on that 
accoimt. But as to the Stefifen note, the 
circumstances are different. At the date of 
the mortgage. Goldsmith, although not a 
creditor of the corporation, was liable as a 
principal upon the Stefifen note. This in- 
stniment was overdue, and he had waived de- 
mand and notice. The guaranty of the cor- 
poration did not affect him. That was mere- 
ly a collateral security to the holder. It is 
•even doubtful if there was any extension of 
time or payment as to Goldsmith and Stef- 
fen. The guai-anty of the corporation was 
that the note should be paid in sixty days, 
but there was no agreement between Druck 
and Goldsmith and Steffen, or either of them, 
that they should have any further time to 
pay in. But assuming that the agreement 
between Druck and the corporation impliedly 
extended the time of payment sixty days, 
that did not discharge Goldsmith from his 
liability. In the first place, the note being 
overdue and demaad and notice having been 
waived, Goldsmith's liability was no longer 
contingent, tliat of an indorser, but absolute, 
that of a maker or principal. But if the 
supposed extension had been given while he 
was yet only an indorser, he would not have 
been discharged thereby, becaiise (1) the 
agreement or guarantee was not between 
the principal in the note, Steffen, and the in- 
dorsee, Druck, but between the latter and a 
third person, the corporation; (2) there was 
no consideration for the supposed agreement 
to extend the time, as between Druck and 
Steffen; and (3) if the facts were otherwise 
in these particulars, it is manifest that the 
agreement between Druck and the corpora- 
tion, which it is claimed operated as an ex- 
tension of time, as to Stefifen, was made in 
the interest of Goldsmith and with his ftOl 
knowledge and assent, and therefore he can- 
not claim to be discharged by it. Upon these 



points it is unnecessary to consume time in 
argument or citation of authorities. It is 
sufficient to refer to Daniel, Neg. Inst. § 1312 
et seq. 

It is also contended that Goldsmith was not 
aware of the insolvency of the corporation; 
Russell having told him at the time that it 
was "prosperous and perfectly solvent." 

It is difficult to see how a du^ector of this 
corporation could have been ignorant of its 
insolvency, except upon the theory that he 
was a director only in form, and knew noth- 
ing thereby of its internal arrangement or 
affairs, and this appears to have been the 
character of Goldsmith's directorship. It 
was probably accepted and held by him as^ 
a matter of form to accommodate Russell In 
an enterprise which substantially belonged 
to the latter, and in which he had nothing 
invested. 

But; be this as it may, the law will not 
permit a person to become a durector in a 
corporation, and neglect the duties and avoid 
the responsibilities thereof, as to third per- 
sons, with impunity. A voluntary ignorance 
of what it is his duty to know and imder- 
stand is no excuse for him when the rights 
of others are in (Question. By becoming a 
director, which includes the taking an oath 
to "faithfully and honestly discharge" the 
duties of the office, he engages to take good 
care of the interests of the stockholders and 
creditors intrusted to his charge, and this 
necessarily implies that he will use due 
diligence to keep himself properly informed 
concerning the same. 

An examination of the books of the cor- 
poration at any time for a considerable pe- 
riod of time prior to the date of the mort- 
gage would have shown Mr. Goldsmith that 
it was insolvent; and that as far back as 
January 1, 1876, it had sunk nearly seven 
thousand doUars of its nominally paid up 
capital. 

A director of an incorporation is a trustee 
of its property and assets for its stockhold- 
ers and creditors, and it is contrary to the 
first principles of equity that he should deal 
with such property for his own advantage 
and to their injury. Koehler v. Black River 
Co., 2 Black [67 U. S.] 720; Drury v. Cross, 
.7 Wall. [74 U. S.] 302; Butts v. Wood, 38 
Barb. 188; Curran v. Arkansas, 15 How. [56 
U. S.] 304; Sawyer v. Hoag, 17 Wall. [84 TJ, 
S.] 620; Bradley v. Parwell [Case No. 1,779]. 
In Koehler v. Black River Co., supra, the 
corporation being in embarrassed circumstan- 
ces, the directors secured debts due some of 
themselves to the prejudice of the other cred- 
itors. In delivering the opinion of the court 
Mr. Justice Davis says: "Directors cannot 
thus deal with the important interests en- 
trusted to their management They hold a 
place of trust, and are obliged by accepting 
that trust to execute it with fidelity; not for 
their own benefit, but for the common bene- 
fit of the stockholders of the corporation. In 
executing this mortgage, and thereby secur- 
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ing to themselves advantages that were not 
common. to all the stockholders, they were 
guilty of" an unauthorized act, and violated 
a plain principle of equity applicable to trus- 
tees." 

In Drury v. Cross, supra, the directors of 
a corporation provided for the payment of 
debts upon which they were liable as in- 
dorsers, with the assets of the corporation. 
In delivering the opinion of the court, Mr. 
Justice Davis says: "The transaction wMcli 
this case discloses cannot be sustained in a 
court of ecLUity. Tlie conduct of the direct- 
ors of this railroad company was very dis- 
creditable and without authority of law. It 
was their duty to administer the important 
matters committed to their charge for the 
benefit of all parties interested, and in se- 
curing to themselves advantages not common 
to the others, they were guilty of a plain 
breach of trust." 

In Bradley v. Farwdl, supra, the directors 
of an insolvent corporation transferred its 
assets to a creditor composed of a partuer- 
ship of which one of them was a member. 
The transaction was declared void, and the 
com't, Shipley, J., says: "The fiduciary re- 
lation between the directors and the cred- 
itors being established, and the fact that the 
trustees in dealing with the trust fund bave 
secured to themselves a benefit or advan- 
tage over the creditors, or a benefit or ad- 
vantage to themselves as creditors over and 
above other creditors, taints the transaction 
and involves the aid of a court of equity to 
see to the right execution of the trust. Not 
that the trustees cannot prefer one creditor 
to the others at common law, and outside 
the provisions of the bankrupt act, but that, 
in equity, a trustee cannot contract with 
himself as he may with a third party. If 
]ie exercises in his own favor the powers 
he may rightfully exercise,, in favor of an- 
cther, the court does not stop to inquire 
whether he gained or lost. It is enougli 
that the beneficiary is dissatisfied with the 
transaction for the court to set the transac- 
tion aside, without requiring the beneficiary 
to prove actual loss or fraud." 

The one thousand dollars talcen out of this 
loan by Goldsmith as a compensation for go- 
ing on the corporation note, in my judgment 
comes within the spiiit of the rule laid down 
in these authorities. The transaction was in 
fact a dealing with a trust fund by a trustee 
—a dealing with himself, that is liable to 
great abuse, and I think ought not to be tol- 
erated. When Goldsmith went secm-ity for 
Ills corporation for a loan for the benefit of its 
business or creditors, it was so far proper 
and right that he should be indemnified by a 
mortgage of its property; but to take five 
per centum, or any other portion of the loan 
as a compensation for an act which was vol- 
untary, and for which he was secured against 
loss, appears to me to have been an unlawful 
appropriation of the trust fund. 

The great extent to which, corporations 
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have become the agency through which the 
business of the country is transacted, and its 
property is held and managed, makes it nec- 
essary that the salutary rules enforced by 
courts of equity in other cases of fiduciary 
relation should be rigidly applied to the nu- 
merous and important trusts held by the 
managers of these organizations. And in the 
case of insolvent corporations, like the Ore- 
gon Iron Works, there is every reason to ex- 
act the most scrupulous conduct at the bands 
of their directors when dealing with the trust 
property. ^ As was well said in Bradley v. 
Far well, supra: "Standing in a fiduciary re- 
lation, as it were at the bedside of a dying 
friend, if they are subsequently found in 
possession of a portion of his effects, they 
must show title by a conveyance, untainted 
by the exercise of that power which the trust 
relation gave them to influence the disposition 
made by the decedent of his property in their 
favor, to the prejudice of others having equal 
claims to the inheritance." 

Goldsmith also admits that at the time of 
making the mortgage, he was under a liabil- 
ity for the corporation of one hundi-ed and 
twenty-five dollars, due the workmen on the 
vessel, which he had guaranteed the payment 
of, and which was paid out of this loan, and 
expected to be. Standing by itself, the rule 
de minimis non cxu:at lex, might have applied 
to so small a matter as this, compared with 
the magnitude of the transaction, but as it is, 
it must be added to the other circumstances 
of the transaction which the law pronoimces 
unlawful. 

Much has been said by counsel about the 
knowledge and pm-pose with which Gold- 
smith participated in this transaction. It is 
probable, as has been suggested, that he re- 
garded his official relation to the subject as 
one of mere form, and did not stop to con- 
sider, or was unaware that in law he was a 
director, under the same obligation to the 
creditors of the corporation as if he had been 
actually engaged in the management of its 
affairs and familiar with its financial condi- 
tion. So far as the payment of the Steffen 
note is concerned, the taking of the commia> 
sion for signing the corporation note, and 
the payment of the sum guaranteed to the 
.worlcmen, I find that the consideration for 
this mortgage is unlawful, because the trans- 
action was so far contrary to equity and the 
rules prescribed for the conduct of trustees; 
but I do not find a conscious pinrpose or actual 
intention upon the part of Goldsmith to gain 
an advantage for himself at the expense of 
the creditors of the corporation, although 
such was the effect of his conduct, viewed in 
the light of all the circumstances including 
the final result 

It remains to be considered what is the ef- 
fect of this illegality upon the mortgage. 
Does it avoid it wholly or pro tanto, only so 
far as the illegal consideration extends? The 
matter is not free from doubt, and was not 
noticed by counsel. But I think the better 
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rule is, tbat where the illegal consideration 
is cleai-ly separable from the legal, that the 
contract is good for the latter, and only void 
as to the residue. 

In Denny v. Dana, 56 Mass. [2 Gush.3 161, 
it was held that a mortgage of personal prop- 
erty, which, as to some of the debt thereby 
secured, was contrary to the solvent laws, is 
wholly void. But in Bucknam v. Goss [Case 
No. 2,097], the correctness of this rule is 
questioned, and Fox, J., expressed the opin- 
ion that where a certain part of a loan be- 
came part of the assets of the debtor's es- 
tate, that the assignee should not Jbe allowed 
to avoid the secxurity therefor; and in Re 
Stowe, etc. [Id. 13,513], the same judge held, 
that when a mortgage is given for a debt 
which was an unlawful preference, and an- 
other that was not, it was valid as to the lat- 
ter though void as to the former. 

lu U. S. V. Bradley, 10 Pet [35 U. S.] 343, 
it was held that a deed may in many cases 
be good in part, and void for the residue, 
where the residue is founded in the illegal- 
ity, but not malum in se. 

The illegal consideration in this case is the 
sum paid on the Steffen note, two thousand 
one hundi-ed and forty-nine dollars, the sum 
paid to a director as commissions, one thou- 
sand doUars, and the wages guaranteed by 
him, and paid by the corporation out of this 
loan, one hundred and twenty-five dollars, 
making in all the sum of three thousand two 
hundred and seventy-four dollars; which de* 
ducted from twenty thousand dollars leaves 
sixteen thousand seven hundred and twenty- 
ty-six dollars, which sum, with interest at 
one per centum per month from the date ot 
the mortgage makes the amount nineteen 
thousand five hundred and sixty-nine dollars 
and forty-two cents, for which the complain- 
ant is entitled to a lien upon the premises 
from the date of the mortgage, and to a 
sale of them to satisfy the same, and there 
wUl be a decree accordingly. 



Case K"o. 3,SS4. 

In re COEBIN. 

[1 MacA. Pat. Cas. 521.] 

Circuit Court, District of Columbia. April 
Term, 1857. 

Patents — Novelty and Usepolness — Composi- 
tions OP Mattek — Equivalents — Artificial 

HOSET. 

[1. An artificial honey, comirosed of specified 
ingredients in fixed proportions, constituting a 
new composition of matter, which closely resem- 
bles honey in all respects, is not deleterious, 
and can be made and supplied at half the cost 
of genuine honey, must be regarded as a "use- 
ful" article, in the sense of the patent law 
(Act 1836, c. 357), and a patent should not be 
denied on the ground that it would operate to 
aid in deceiving the public] 

[2. An artificial honey, which is new, in the 
aiTanged and ascertained proportions of its va- 
rious ingredients, and which constitutes a use- 
ful product, cannot be denied patentability on 
the ground that it is a syrupy composition, and 



the same in principle as the great variety of 
syrups in common use.] 

[3. Ingredients arranged in ascertained pro- 
portions, so as to form a composition closely re- 
sembling honey, cannot be considered as mere 
equivalents of the elements contained in genu- 
ine honey, although the latter have been sepa- 
rated by analysis so that they may be known by 
all; it not being shown that such analysis dis- 
closes any fixed proportions, as iu the artificial 
article.] 

Appeal from refusal to grant patent. 

At the hearing before the 3*udge, Examiner 
Gate was sworn and was asked a single 
question, as follows: Question. "Please ex- 
amine the proportions of the ingredients as 
set forth in the specifications, and state 
whether or not the product thei'eof is cheaper 
than honey." Answer. "I have so examin- 
ed, and the product would be cheaper, inas- 
much as it is made up substantially of sugar, 
water, and honey; it would be cheaper in 
proportion as water and sugar are cheaper 
than honey." 

The patent issued to Corbin and Martlett 
May 12th, 1857, No. 17,264. 

Everett & Pollok, for appellants. 

MORSELL, Circuit Judge, la then* amend- 
ed specification, the applicants say: ""What 
we claim as our invention) and desh'o to 
secure by letters-patent as a new product or 
composition of matter, is our artificial honey, 
composed of the within-enumerated ingre- 
dients or their equivalents, combined with 
each other, substantially in the manner here- 
in set forth." In the description of the in- 
gx-edients they say: "Cm: artificial honey is 
composed of fom: poimds of sugar, one pint 
and a half of water, five grains of rosin or 
its equivalent antiseptic, two drams of butter 
(or other piu:e eatable oil), one and a half 
drams of cream of tartar, two drams gum 
arable or gum Senegal, one and a quarter 
pounds of honey, eight drops of essence of 
peppCTmint, and one dram isinglass. These 
ingi-edients are combined with each other in 
the following manner, viz: The sugar and 
water are incorporated with each other and 
raised to a boiling temperature; then the 
butter and rosin are melted together and 
thoroughly incorporated with the syrup form- 
ed by the union of the sugar and water; 
then boil the aforesaid mixture for the space 
of ten minutes or thereabouts; then add 
thereto the gum arable and the isinglass in 
a mucilaginous state, and the cream of tar- 
tar, and boil the said increased mixture for 
the space of ten minutes or thereabouts; 
then add the honey to the mixture, and after 
boiling the same for the space of five minutes 
or thereabouts, remove from the fire, and 
when nearly cold, add the essence of pepper- 
mint and thoroughly incorporate it with the 
entire mass;— when the mixture will present 
the appearance of pure honey, and will have 
nearly the same flavor." 

There appear to have been several actions 
by the ofiice in relation to a decision upon 
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the subject of this claim preTious to the last 
and final decision, of the commissioner. The 
fii*st appears to have taken place on the 30th 
of April, 1S55, in the form of a letter ad- 
dressed to the said Corbin and Martlett, 
which begins by saying, "your claim for a 
factitious honey, made of honey, sugar, 
water, rosin, cream of tartar, peppermint es- 
sence, and gum has been duly examined and 
refused. 1. The compound, as a composi- 
tion of matter is admitted to be new. Is 
it, therefore, to be admitted as a principle 
that eveiything which is iiew is patentable? 
By no means. It must be useful as well as 
new. 2. What is the gist of the inventton? 
It is the manufacture of an imitation honey 
—a composition which closely resembles the 
real article in thickness or consistency, in 
color, in taste, and in flavor, so that persons 
may not be able to distinguish the spurious 
from the genuine article. The resemblance 
is in fact so perfect that, judging from the 
appeai-ance alone, it would be difficult to 
say which is genuine. It is argued, by 
way of objection, under such circumstances, 
that to grant a patent would be to make the 
patent law at once the source and protector 
of a system of deception that, carried out in 
all its bearings, would be productive of much 
evil, and do great injury to the commerce of 
the chemical dietetical arts, and destroy con- 
fidence in the various articles offered for 
public and private use." The commissioner 
proceeds, and says: "The ground which the 
office feds obliged to take is, that the facti- 
tious honey, although admitted to be a new 
composition of matter, so far as known, to 
this office, is not useful in the patentable 
sense of the term, but absolutely hurtful to 
the progress of the useful arts and to the 
community, and cannot be serviceable to any 
but the patentee in case he should obtain a 
patent; for even when the patent should ex- 
pire, nobody would think of using, as a diet, 
the mixture of the drugs, &c., instead of 
pure honey," &c. How, then, could there 
be any danger of deception, even if it could 
be supposed to be a deception, and not a 
useful article. The second is also in the 
form of a letter addi*essed to the same per- 
sons, dated the 13th June, 1855. And after re- 
ferring them to a number of authorities on 
the subject of manufacturing syrups of vari- 
ous kinds, the commissioner says: "So long 
as these facts exist, and are recorded in 
books, there is no patentable novelty in- 
volved in merely selecting materials that 
have not been before mingled with sugar 
or honey in syrups. The office, therefore, 
arrives at the same conclusion as it did in 
the first examination, although by a different 
route, viz., that your syrup of honey presents 
nothing patentable; that while the fii-st letter 
of rejection based its action mainly on the 
want of a proper consideration for the grant 
of letters-patent, from the fact that your in- 
vention, when thrown open to the public 
would be of no value, so now it shows, by 



reference to the various directions given 
herein for preparing all sorts of honeys and 
syrups— flavored, acidified, and essenced — 
that the mere adding of a new flavor, new 
essence, or new salt should not dignify such 
syi'up by the grant of letters-patent. The 
claim is hence refused, as before." 

For the piurpose of a final action or de- 
cision, the subject was referred to two ex- 
aminers—Mr. Foreman and Mr. Langdon— 
and they have made separate reports differ- 
ing very essentially on the subject— the 
former sustaining the views of Doctor Gales, 
and which was accepted and affirmed by the 
commissioner in rejecting the application of 
the appellant This decision is dated the 6tli 
of August, 1855. In his report he says that 
"the decision of the chief examiner, as con- 
tained in the office letter of 13th of June, 
should be sustained, in which the composi- 
tion is regarded as a syrupy mixture or an 
adulteration of honey. The composition of 
honey is well known, the elements having 
been separated by analysis, a knowledge of 
which is open to all. In reproducing the 
imitated article, the applicant uses, together 
with some real honey, various substances, 
which must be regarded as -fully the equiva- 
lents of those composing the product of the 
bee. It is not claimed that any invention is 
used in determining or selecting his ingre- 
dients, nor any difficulty overcome in causing 
them to unite. If the applicant had used any 
substance in this composition having some 
property peculiarly fitted for it, and which 
he had been the first to discover, some merit 
might be recognized in the application; but 
aU the articles employed are really or sub- 
stantially found in honey." At the foot of 
this report the acting commissioner says: 
"The undersigned concurs in the above 
views, and affirms the action of the ex- 
aminer rejecting the application." Mr. Lang- 
don in his report says: "The directions of 
the acting commissioner are that the revision 
of the examiner's action shall be based en- 
tirely upon the record of the case. Looking 
at it, therefore, solely in this light, it seems 
that the main, and perhaps only, objections 
upon which the office now stands are two: 
First. That syrups have been made of vari- 
ous flavors and from various ingredients, 
and that a mere novelty in either of these 
respects, or, in other words, the making 
a new syrup, is not patentable. Second. 
That the ingredients described are, after 
all, the same or substantially the equiva- 
lents of those given by analysis of honey 
itself. To these it is replied: First That 
honey itself is not a syrup, nor used for 
the general purposes of syrups; and it is ad- 
mitted that the imitation is so excellent that 
few would detect it Moreover, it does not 
appear that the compound of the applicant 
is intended for use as a syrup, but, on the 
contrary, as a substitute for honey itself. 
It is believed that ^rups, as a general thing, 
are one and the same compound, differing 
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chiefly, if not entirely, in the flavoring added. 
But in this case the essence of peppermint, 
and not the honey, is the flavoring; and 
without the former the substantial character 
of the article would be in no respect changed. 
If the ingredients be changed beyond the 
mere substitution of eauivalents, the article 
itself is a new compound. It does not, there- 
fore, appear to me that the compound in 
question can be regarded as a syrup of a 
new flavor, but rather as an alleged improve- 
ment in another direction— an imitation of 
honey or a substitute for honey. And sec- 
ondly. That if it were the exact ingredients 
of the genuine honey which are used in the 
.substitute, and united in the same manner, 
or if they were equivalent ingredients, in the 
sense in which the word is employed in pat 
ent law, the resultant would not differ in any 
important respect from the real honey. If, 
on the other hand, while the appearance and 
palatable flavor of the honey is preserved, 
either the substitution of ingredients or a 
change in the process of compounding pro- 
duces a cheaper or more healthy article of 
food, this article, or the composition of the 
article, would appear to me to be the legit- 
imate subject of a patent That it is cheaper, 
is manifest Of its effect upon the stomach, 
I do not pretend to be able to judge; but it 
is believed that the assertions of the ap- 
plicant upon this point are not denied, and 
from some months' use of such an article 
myself I am inclined to credit the position. 
If, therefore, the present action is to be 
based exclusively on the record of the case, 
it appears to me that liberal construction of 
the law would not only authorize, but con- 
strain, the issue of a patent" 

From the decision of the commissioner, as 
before said, the appeal has been taken; and 
the said Corbin and Martlett have filed five 
reasons of appeal. The first is founded on 
and in the words of the seventh section of 
the act of congress -of 1836, c. 357 [5 Stat 
119]. The second is because satisfactory ref- 
erences were not given, and arguments and 
assertions were used void of foundation and 
not justified by the science of chemistry nor 
by the practical knowledge of men acquaint- 
ed with the peculiar art Third. Because of 
inconsistencies in the three actions of the 
oflOlce, Fourth. For error as to the utility 
of the invention and its liability to injure 
the health and well-being of society. Fifth 
is general, for error in conciu-ring in the re- 
port of one of the examiners and not no- 
ticing the report of the one who was favora- 
ble to them. This appears to be the state of 
the case from the original papers and deci- 
sion of the commissioner laid before me 
with the reasons of appeal. On the day and 
place appointed for the hearing of said ap- 
peal, the appellants appeared by their attor- 
neys, and filed their argument in writing, 
and submitted said case. 

The first reason substantially involves the 
consideration of aU the material points in 
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the case; that is, that part of the seventh 
section of the act of 1836 which points out 
and limits the power and duty of the com- 
missioner and defines the rights of the ap- 
plicants to which I refer. In the discussion 
of the objections, in order that they may be 
more dearly seen and distinctiy understood, 
I shall separate what seems to be conceded 
from that which is contested. The prereq- 
uisites of the statute, such as petition, 
specification, oath of the party, specimen, 
&c., may be considered as aU regularly com- 
plied with. So, as a whole, the composition 
is admitted to be new, and that nothing 
known to the office is analogous to or iden- 
tical therewith. So, a^ to the proposed ob- 
ject of the invention, that it should be a sub- 
stitute for the real honey. It is admitted 
that in thickness or consistency, in color, in 
taste, and in flavor it closely resembles the 
real article, so that persons may not be able 
to distinguish the spurious from the genuine 
article; that "the resemblance is in fact so 
perfect that, judging from the appeai-ance 
alone, it would be difficult to say which is 
genuine." 

Now, as the real, genuine honey is un- 
questionably esteemed a very useful article 
of diet and trade, and there is such a perfect 
resemblance between the factitious and the 
real, and also as the artificial can be made 
and supplied at all times for one-half the 
price less than the real, it is not easily to 
be conceived why it should not be deemed 
a new and useful manufacture of trade, and 
for that reason a patentable article; but so 
far from that, the commissioner makes it a 
ground of objection; and the reason as- 
signed is that granting a patent for it might 
give it a sanction and facility in imposing 
upon and deceiving the public by a facti- 
tious honey instead of the genuine article. 
This would seem to be a strange, unfounded 
fear, for in the specification, which would 
form a part of the description in the patent, 
the applicant has in the most solemn man- 
ner announced that their claim is for an 
invention of a factitious, not a real, honey, 
all the ingredients of which they have also 
set forth. In the latter part of the same 
report, want of consideration is stated as 
a further ground or reason, because it is 
alleged that after the expiration of the 
time for which the patent was granted 
nobody would think of using a diet or 
purchasing a drugged article of food— a 
mixture of the drugs, cream of tartar, ros- 
in, &c. This seems to me to be at least 
a slight inconsistency; but I shall not re- 
ly on anything of that kind. The reply 
may be made as above stated, and also that 
the drugs used in the composition are of 
the most simple kind, and in very small 
proportions, without the least danger of a 
deleterious effect in the use of them in the 
combination. It is, therefore, improbable 
that there would be any such failure of 
consideration. It is further objected that 
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it is a syrupy composition; and I Iiave been 
referred to a number of authorities to sbow 
the great variety of syrups as common, well- 
Icnown things in constant use, and as being 
the same in principle with the invention of 
these applicants. It may be admitted that 
the simple syrup of sugar and water forms 
a part of the ingredients of this composi- 
tion, but it by no means constitutes the 
principal part of the essential elements 
thereof. The invention claimed by the ap- 
pellants as new and useful is their arranged, 
ascertained proportions of the ingredients 
with the product of the composition, and not 
any separate, particular parts. 

In this connection may also be considered 
the additional objections raised in the last 
report, which purports to sustain the report 
of the chief examiner, and the one which 
the commissioner adopts as his final deci- 
sion. The objection is because "the compo- 
sition of honey is well known, the elements 
having been separated by analysis, a knowl- 
edge of which is open to all; that the sub- 
stances used by the applicant, together with 
some real honey, must be regarded as fully 
the equivalents of those composing the prod- 
uct of the bee, and therefore no invention." 
I do not understand the commissioner as 
stating that in the analysis of honey aUuded 
to any fixed proportions have been discov- 
ered as in this invention; nor have I been 
able to discover from the authorities fur- 
nished to me in this cause any one that has 
afforded me that information; and if must 
be admitted, I think, that, as the nature of 
honey depends upon the different kinds of 
flowers from which the bee extracts its 
substance, none such can be shown; but 
however that may be— that it is a knowl- 
edge open to all— honey is not the product 
of the invention of any man, and the truths 
and principles or laws, if known, are those 
of natural science, and have an existence 
antecedent to and independent of the opera- 
tions of man; and therefore such knowledge 
can be no sufficient objection, because not 
embraced within the provisions of the sec- 
tion of law alluded to, which was intended 
only to act upon the embodiment of them 
when applied in a practical sense, and which 
with such clothing may become the subject 
of a patent, showing a useful purpose, and 
not having been before invented. The like 
objection, as In this case, might be raised 
to the imitation of iron, to a new application 
of steam, electricity, and the like instances, 
a number of which may be found mentioned 
in almost any book on patent law. It is, 
as before said, in the use of such principles, 
embodied for a useful, practical purpose, 
that the patent Is asked for in this case. 

I will now state one or two adjudged cases 
on patent law applicable to the points I 
have been discussing, and which, I think, will 
be sufficient to put at rest all the objections 
which have been made under the head of 
composition of matter.. Curtis (section 104) 



states the law to be: "With regard to this 
dass of subjects, it is sufficient to observe 
that the test of novelty must of course be, 
not whether the materials of which the com* 
position is made are new, but whether the 
combination is new. Although the ingredi- 
ents may have been in the most extensive 
and common use, for the pmrpose of produ- 
cing a similar composition, if the composi- 
tion made by the patentee is the result of 
different proportions of the same ingredi- 
ents, or of the same and other ingredients, 
the patent will be good. The patentee is 
not confined to the use of the same precise 
ingredients in making his compound, pro- 
vided all the different combinations of which 
he makes use are equally new." He refers 
to Ryan v. Goodwin [Case No. 12,186]. The 
opinion of the court in that case is better 
stated by the judge himself at page 514 in 
these words: "As to the first point, it is 
mainly a question of fact. It is certainly 
not necessary that every ingredient, or in- 
deed that any one ingredient, used by the 
patentee in his invention should be new or 
unused before for the purpose of making 
matches. The true question is whether the 
combination of materials by the patentee is 
substantially new. Each of these ingredients 
may have been in the most extensive and 
common nse, and some of them may have been 
used for matches or combined with other, 
materials for other purposes; but if they 
have never been combined together in the 
manner stated in the patent, but the com- 
bination is new, then, I take it, the invention 
of the combination is patentable." In the 
case of Le Hoy v. Tatham (decided by the 
supreme court of the United States) 14 How. 
[55 TJ. S.] 156, Judge McLean, in announcing 
the opinion of the court, says: "A principle 
in the abstract is a fundamental truth, an 
brigtaal cause, a motive. These cannot be 
patented, as no one can claim in either of 
them an exclusive right," &c. In another 
part of the opinion, speaking on the same 
particular subject, he says: "In all such 
cases the processes used to extract, modify, 
and concentrate natural agencies constitute 
the invention. The elements of the power 
exist. The invention is not in discovering 
them, but in applying them to the useful 
objects. Whether the machinery used be 
novel, or consist of a new combination of 
parts known, the right of the inventor is 
secured against all who use the same me- 
chanical power, or one that shall be substan- 
tially the same." 

In conclusion, I refer to the learned report 
of Mr. Langdon, one of the examiners ap- 
pointed by the commissioner, on the matter 
of this case. The views he takes of the 
nature and principles of the invention are 
very strong, and not to be refuted. I would 
desire to notice it particularly for the ex- 
perimental fact which he states, the truth of 
which no one dare deny; it is, that the com- 
position produces a cheaper and more healthy 
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article of food. He says: "That it is cheap- 
er, is manifest Of its effects upon the 
Etomach, I do not pretend to he able to 
judge; but it is believed that the assertions 
of the applicants upon this point are not 
denied; and from some months' use of such 
an article myself, I am inclined to credit the 
position." Here, then, is knowledge derived 
from a practical soui'ce, and fully corrobo- 
rates what I have said on this particular 
point. 

These views have brought me to the con- 
clusion that the decision of the commission- 
er is erroneous, and ought to be reversed. 
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CORCORAN V. BROWN et al. 

[3 Cranch, O. O. 143.] ^ 

Circuit Court, District of Columbia, May- 
Term, 1827. 

Subsequently- Acquired Title— Estoppel op 
Grantor. 

If the vendor in a deed of land, has no title 
at the date of the deed, but acquires a good 
title afterward, the title thus acquired, enures 
to the benefit of the first vendee against a sub- 
sequent vendee who claims by a deed made aft- 
er the title accrued to tiie vendor; and the 
vendor and all who claim under him, are es- 
topped by his deed to deny that the vendor had 
title at the date of the first deed. 

« 

The facts of this case, were, that on the 
9th of October, 1822, Robert Easter made his 
deed of bargain and sale to Henry Addison, 
purporting to convey a house and lot in 
Washington to the said H. Addison and his 
heirs, to have and to hold to the said "Hera:y 
Addison, his heirs and assigns, to and for the 
uses, trusts, and purposes following, and to 
and for no other use, intent, or purpose 
whatever," that is to say, to secure a debt 
of about ?300 and interest dxie by Easter to 
Corcoran. This deed was duly admowledged 
and recorded. That the plaintiff recovered 
judgment at law against Easter for the 
whole amoimt of the debt, no part of which 
has yet been paid. That at the time of the 
execution and delivery of the said deed, 

* [Reported by Hon. WilUam Cranch, Chief 
Judge.] 



"Easter had no title whatever in the said 
premises;" which want of title was unknown 
to the plaintiff, but that Easter, afterwards, 
viz. on the 28th of March, 1823, acquired a 
legal titie in fee-simple in and to the prem- 
ises by a deed from one Lamed. That East- 
er afterwards, viz. on the 8th 'of August, 1823, 
behig indebted to Mr. J. Q. Adams in $3000, 
by a deed duly executed, acknowledged, and 
recorded, mortgaged tiie same premises to 
Mr. Adams for the payment of the said sum 
of ?3000 and interest, by instalments, the last 
of which was to become payable on the 8th 
of August, 1827. That on the 21st of March, 
1825, Easter applied to a judge for the benefit 
of the insolvent law, which was granted, and 
Robert Brown, the defendant, was duly ap- 
pointed trustee under the insolvent act; and 
in piu'suance of the order of the judge, sold, 
on the 28th of October, 1825, "all the right, 
title, and interest of Robert Easter to the fol- 
lowing described property in the city of 
Washington, to wit, one house and lot, being 
the subdivision of lots numbered 2, 3, 4, in 
square number 380, subject to a mortgage of 
$3000, payable in three annual instalments 
of $1000 each, the first of which became due 
on the 9th of August last." These terms 
were contained in the printed advertisement 
of the sale; which contained no allusion to 
any other incumbrance. That the premises 
were struck off to Natiianiel Fry, Jun., bid- 
ding for Mr. Adams, at the sum of $900; and 
on the 7th of November 1825, Robert Brown, 
the trustee, made a deed of bargain and sale 
to Mr. Adams, duly acknowledged and re- 
corded, reciting the proceedings under the in- 
solvent law; the appointment of Brown as 
ti'ustee; the sale by order of the judge and 
the payment of the purchase-money, and pur- 
porting to convey to Mr. Adams and his heirs 
and assigns, "all the right, titie, interest, and 
estate whatsoevei- of him the said Robert 
Easter, in and to the above lot or piece of 
parcel of ground." At the foot of this deed 
was a certificate of the judge that the sale 
had been made according to his directions, 
and he ratified and confirmed it. Mr. Adams, 
in his answer, denies notice of Corcoran's 
claim and lien at any time before the sale 
by the trustee; and states that the deed from 
Larned to Easter was not recorded until after 
the deed from Easter to him was made; but 
was recorded before the latter, and all in due 
time. The answer of Brown, the ti'ustee, 
states, that he himself did not know of Cor- 
coran's claim imtil the day of the sale; and 
that, although the printed terms of sale do 
not contain the condition or proviso that the 
premises were sold subject to the complain- 
ant's claim, yet that condition or proviso, at 
the time of and before the sale, was pro- 
claimed by the auctioneer, from his stand, in 
the hearing of the biddCTs there assembled, 
among whom was tiie said Nathaniel Fry, 
who heard and conversed about the same, 
before the sale. To these answers there was 
a general replication and subpoena to rejoin; 
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and the cause was set for hearing; by con- 
sent of the parties upon the hUI, answers, 
replications, and exhibits. 

Mr. Marbury, for complainant, contended 
that the title subsequently acquired by Easter 
enured to the benefit 'Of tlie complainant; and 
that Easter and all claiming under him were 
estopped by Easter's deed to Addison from 
denyiug that Easter had a good title at the 
date of that deed. Trerivan v. Lawrence, 1 
Salii. 276; 1 Johns. Ch. 90; Selby t. Ma- 
gruder, 6 Har. & J. 459. 

Mr. Lear, for defendant Brown and the 
general creditors, contended that as the prop- 
erty was sold subject to Corcoran's claims, 
he ought not to be paid out of this purchase- 
money, there being enough left in the hands 
of the purchaser to pay this claim. The gen- 
eral creditors are not estopped by Easter's 
deed. They do not claim imder him, but 
^mder the insolvent law. 

Mr. Hellen, for Mr. Adams. The answer of 
Brown is not evidence against Mr. Adams, 
his co-defendant. There is therefore no evi- 
dence that Mr. Adams had notice of the daim 
of Corcoran before the sale. 

ORANOH, Chief Judge. The bill does not 
charge Mr. Adams with notice of the com- 
plainant's claim at the time of his tailing the 
mortgage. The answer of Mr. Brown is not 
evidence against his co-defendant Mr. Adams, 
and therefore cannot charge him with notice 
of any terms of sale different from the print- 
ed terms; and if it were, yet evidence of ver- 
bal declarations of an auctioneer at the time 
of the sale ought not to be admitted to con- 
tradict the printed conditions. Gunnis v. 
Erhart, 1 H. Bl. 2S9. The fact, therefore, 
must be considered as established, that Mr. 
Adams purchased the property at the trus- 
tee's sale, subject only to his own incum- 
brance; and that, if any prior incumbrance 
existed the trust fund was bound to pay 
it off, or to vacate the sale and refund his 
piu'chase-money and expenditui-es. 

The court is of opinion that the complain- 
ant has the first incumbrance; and that al- 
though Robert Easter, at the time of exe- 
cuting his deed to Heory Addison, had no 
legal titie, yet that when he subsequentiy ac- 
quired a legal title, it enured, (by means of 
the estoppel in his deed) to the benefit of the 
complainant, whose trustee, H. Addison, 
thereby acquired the legal estate as against 
all pe;irsons claiming by or through Robert 
Easter; and that the property of the insol- 
vent, Robert Easter, not having been sold ex- 
pressly subject to the complainant's claim, 
the purchase-money ought, in the fii'st place, 
to be applied to the discharge of that incum- 
brance. Decree accordingly. 



CORCORAN (BROWN v.). See Case No. 1,- 
999. 
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Case No. 3,337. 

CORCORAN V. DOUGHERTY. 

[4 Oranch, C. C. 205.] ^ 

Circuit Court, District of Columbia. May 
Term, 1832. 

Parol Evidence to Vaut Writtes Contract-:- 
CuRE of Defective Pi-eadino bt Verdict. 

1. It is competent for the defendant in an ac- 
tion upon a special contract in writing not un- 
der seal^ to prove a parol condition not stated 
in the written contract 

2. If there are mutual promises, not dependent 
on each other, the omission to state in the dec- 
laration, performance of that made by the 
plaintiff, is cured by the verdict. 

Assumpsit upon, the following special 
agreement in writing: "Georgetown, May 
14th, 1830. I hereby agree to purchase of 
James Corcoran a part of his stock of dry 
goods; namely, all cotton, silks, and other 
goods, the cloths, cassimeres, flannels, baizes, 
and blankets excepted, at a discount of thii*ty- 
five per cent from the original cost, and in 
payment of the same agree to substitute my 
paper in the Union Bank in lieu of his with 
such security as will be satisfactory to the 
said bank for the amount of such stock pur- 
chased. Wm. Dougherty." 

Mr, Key and R. S. Coxe, for defendant, 
offered to prove by the testimony of wit- 
nesses, that, at the time the defendant signed 
the written conti*act, and delivered it to 
the plaintiff, the defendant said, "This pm*- 
chase, you are to understand is made, and 
I am to comply with this agreement only 
in case of your getting the store for me," 
and that the plaintiff took the paper, saying, 
"Yes, I am to get you the store, otherwise 
not to hold you to the purchase;" and cited 
4 Starkie, 1003, and Farewell v. Coker, 2 
Mer. 353. 

Mr. Swann and Mr. Marbury, for plaintiff, 
cited 4 Starkie, 1009, 1048, 1049, and note g, 
p. 1049. 

THE COURT (nem. con.) permitted the evi- 
dence thus offered by the plaintiff's counsel, 
to be given to the jury. Verdict for the 
plahitiff, $405.71. 

Mr. Coxe and 3VIr. Key, for the defendant, 
moved for a new trial, 1. Because the ver- 
dict is against evidence. 2. Because it is a 
verdict without evidence. They also moved 
in arrest of judgment, 1. Because the decla- 
ration is insufficient 2. Because the two 
last counts are insufficient 3. Because the 
verdict is general, and one of the counts is 
insufficient They objected to the third 
coimt because it does not aver that the 
plaintiff had guarantied to the defendant 
the occupation of the store. Worsley v. 
Wood, 6 Term R. 719; 1 Chit 313. 

Mr. Marbury, contra, contended, that the 
promise of the plaintiff respecting the store, 
was an independent agreement subsequently 
to be performed; but if it is not, the want of 
the averment of it in the declaration is cured 

^ [Reported by Hon. William Craneh, Chief 
Judge.] 



CORCORAN (Case No. 3,229) 

by the verdict Upon the first point he 
cited Bennet v. Pixley, 7 Johns. 250; Camp- 
bell V, Jones, 6 Term K. 570; Humble v. 
Bland, Id. 257; Walker v. Harris, 1 Anst 
245; Jones v. Barkley, Doug. 690; and Tur- 
ner V. Goodwin, 10 Mod. 190. And upon the 
second point, namely, that the omission was 
cured by the verdict Collins v. Gibbs, 2 
BuiTows, 900; Sellon, Pr. 499; 1 Chit PI. 
319; Worsley v. Wood, 6 Term R. 715; 2 
Saimd. 228, note b; Kawson v. Johnson, 1 
Bast. 203. 209. 

THE COUHT overruled both motions; be- 
ing of opinion that the verdict was not 
against nor without evidence; and that the 
declaration was cured by the verdict 
(ORANCH, Chief Judge, doubting as to this 
point) 
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Case No. 3,228. 

CORCOEAiSr V. HODGES. 

[2 Cranch, C. C. 452.] ^ 

Circuit Court District of Columbia. April 
Term, 1824. 

PR03IISS0RT Note — Liability op Indorsee — Evi- 
dence— Coxsidekation. 

This was an action by William W. and 
Thomas Corcoran against Thomas Hodges. 

If a promissory note be indorsed by the 
defendant without an intention of giving 
credit to the note, and without having receiv- 
ed any value for it, and only to comply with 
the form required by the plaintiff in the 
eom-se of his business as an auctioneer, and 
if it was so understood at the time by the 
plaintiff, who declared he so considered it 
the plaintiff cannot recover. 

So decided by THE COURT. Verdict for 
defendant 

Motion for new trial, on the ground of 
misdirection of the jury by the courl^ over- 
ruled. THE COURT said that between im- 
mediate parties parol evidence is admissible 
to show that there was no consideration, 
and that the defendant did not indorse the 
note to give it credit; and that this was in 
effect the substance of the instruction 
given. Judgment for defendant The note 
was for $418.55. 



CORCORAN (HOLMEAD v.). See Case No. 
6,627. 



Case Wo. 3,229. 

CORCORAN V. JONES. 

[5 Cranch, C. C. 607.]* 

Circuit Court District of Columbia. Nov. 
Term, 1839. 

Slavebt— Breach op Co:stbact. 

In consideration that the plaintiffs, at the de- 
fendant's request would sell and deliver to the 

^[Reported by Hon. William Cranch, Chief 
Judge.] 



defendant for the price of six hundred and 
sixty dollars, two negroes, of the value of two 
thousand dollars, as slaves for life, the defend- 
ant promised the plaintiffs that he would not 
sell them to any person soutii of the Potomac, 
out of the District of Columbia, and would 
not remove them out of the District of Colum- 
bia, south of the Potomac, and that on such re- 
moval the said slaves should be immediately 
entitled to their freedom. The plaintiffs, rely- 
ing on the said defendant's said promise, and in 
consideration of six hundred and sixty dollars 
paid to them by the defendant, sold and deliv- 
ered the said slaves to the said defendant for 
that price. The defendant sold them to persons 
south of the Potomac, out of the District of 
Columbia, and removed them out of the District 
of Columbia, south of the Potomac. Held, on 
demurrer^ that the plaintiffs had no cause of ac- 
tion against the defendant 

Assumpsit by Thomas Corcoran's executors 
against Roger Jones. General demurrer to 
the declai'ation, which contained five counts. 

1. The first count stated that the defend- 
ant, in consideration that at his request the 
plaintiffs would sell and deliver to him two 
negro girls, one named Eleanor, of the value 
of $1,000, and one named Julia Ann, of tlie 
value of $1,000, as slaves for life, the first for 
$350 and the other for $310; the defendant 
promised the plaintiffs that he would not 
sell the said negro girls, nor either of them, 
to any person south of the Potomac out of 
the District of Columbia, nor remove the said 
negro girls, or either of thera, to any place 
out of the DistL-ict of Columbia south of the 
Potomac, and that, on such removal, the 
slaves shall be immediately entitled to their 
freedom. And the said plaintiffs in fact say 
that they, relying on the said promise of the 
said defendant, did, in consideration of the 
said sums of money, sell and deliver to the 
said defendant the said two negro female 
slaves, Eleanor and Julia Ann, to be held by 
the said defendant as slaves for life, upon 
the condition aforesaid. 

2. The second count stated a conversation 
between the plaintiffs and defendant respect- 
ing the sale and pm-chase of the said two fe- 
male slaves of the value of $2,000, in which 
it was agreed that the plaintiffs should sell 
and deliver them to the defendant as slaves 
for life for the sum of $660, upon the express 
condition that they should not be sold to any 
person south of the Potomac out of the Dis- 
trict of Columbia, nor removed out of the 
said District south of the Potomac, but on 
such removal the said slaves should be imme- 
diately entitled to their freedom. And the 
said defendant in consideration that the 
plaintiffs agreed to sell and deliver the said 
slaves to the defendant for the price and on 
the conditions aforesaid, promised the plain- 
tiffs that he would keep and perform the said 
contract and the said condition, and would 
not sell the said negi'o female slaves, or ei- 
ther of them, to any person south of the Po- 
tomac out of the District of Columbia, nor re- 
move them, or either of them, out of the said 
District south of the Potomac; and the plain- 
tiffs, relying on the defendant's said promise. 
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did sell and deliver tlie said slaves to tlie de- 
fendant, as slaves for life, on the terms and 
conditions aforesaid. 

3. The third count stated that the plaintiffs 
ofifered the said slaves, of the value of $2,000, 
for sale at public auction to the highest bid- 
d'er; upon condition, however, that the said 
slaves, nor either of them, should be sold to 
any pa'son south of the Potomac out of the 
Disti'ict of Columbia, nor removed out of the 
said Disti'ict south of the Potomac; but, in 
case of their being so removed, the said 
slaves should be immediately entitled to 
their freedom. That the defendant attended 
the said public sale, and bid for and pur- 
chased the said slaves, subject to tlie condi- 
tion aforesaid, for the sum of $650, and re- 
ceived possession of the same, and in consid- 
eration thereof promised the plaintiffs that 
he would not sell the said slaves, or either 
of them, to any person south of the Potomac 
out of the Disti'ict of Columbia, nor remove 
them, or either of them, nor sufCer them, or 
either of them, to be removed out of the said 
Disti'ict south of the Potomac. 

4. The fom'th count stated that the plain- 
tiffs advertised and offered the said slaves for 
sale at pubUe auction, as and upon the terms 
stated in the third count; that the defendant 
was present at the sale, and bought one of 
them, named Eleanor, of the value of $1,000, 
at and for the sum of $350; that she was 
delivered to, and accepted by the defendant, 
on the terms and conditions of the said sale, as 
set forth in the said advertisement; and the 
defendant, in consideration thereof, promised 
the plaintiffs that he would well and truly 
keep and perform the conditions of the said 
sale, and that the said slave should not be 
sold to any person south, &c., nor removed 
out of the District -of Columbia south of the 
Potomac. 

5. The fifth count related to the sale and 
pm'chase of the other of the two slaves, 
namely, Julia Ann, and was, in all other re- 
spects, exactly like the fourth count. 

To these five counts there was. this general 
conclusion: "Yet, the said defendant, not re- 
garding his said several promises and under- 
takings so by him madetnthis behalf as afore- 
said, but intending to injure and deceive the 
said plaintiffs in this respect, hath not kept 
and performed his said several promises and 
undertakings, but, on the contrary, hath 
loiowingly sold the said several negro girls, 
hereinbefore mentioned, as slaves for life, 
to persons south of the Potomac out of the 
Disti'ict of Columbia, and hath removed the 
said negi'o girls out of the District of Colum- 
bia, south of the Potomac, to places remote 
therefrom, and unknown to the said plain- 
tiffs. Wherefore, the said plaintiffs say they 
are injm'ed and have sustained damage to 
the value of two thousand dollars, and, there- 
fore, they bring suit," &c. 

To Jiis declaration the defendant demurred. 
6FED.CAS. — 35 



R. J. Brent and Mr. Jones, for the defend- 
ant, contended that it did not appear by the 
declaration, that the plaintiffs had sustained 
any damage; the penalty for breach of the 
contract on the part of the defendant was 
the freedom of the slaves; the defendant is 
not liable for damages besides. There was 
no consideration for the defendant's supposed 
promise. It is not averred that the plaintiffs 
sold them for less than their full value, in 
consideration of tlie defendant's promise. It 
was nudum paetum. 

Mr. Marbury, for the plaintiffs, cited Ad- 
ams V. Anderson, 4 Har. & J. 558; Price v. 
Read, 2 Har. & G. 291; 5 Wheeler, Slav. 46-i. 
The defendant contracted with the plaintiffs. 
He has broken his conti-aet, and the plaintiff's 
are entitled to recover damages. The free- 
dom of the slaves is cumulative, and is no 
compensation for the plaintiffs' damage in 
selling the slaves so much below their value. 
Upon this demurrer, tlie facts are admitted 
that the slaves were worth $2,000, and that 
in consideration of the defendant's undertak- 
ing not to sell or remove them, as alleged in 
the declaration, the plaintiffs sold them to 
the defendant for $660; the difference is the 
consideration of the defendant's promise. 
The penalty is for the benefit of the slaves, 
but tliey can have no remedy upon this con- 
tract They can only get relief by the plain- 
tiffs' compelling the defendant to manumit 
them, or pay damages for his breach of con- 
tract It was not necessary for the plaintiffs 
to aver fraud on the part of the defendant 

THE COURT (CRANCH, Chief Judge, not 
giving any opinion, as he had not had time 
to examine the declaration) immediately ren- 
dered judgment for the defendant on the de- 
murrer. 



CORCORAN (UNION BANK OF OEORdE- 
TOWjST v.). See Case No. 14,353. 

CORDBRY (REYNOLDS v.). See Case No. 
11,729. 



Case "No. 3,S29a. 

The CORDILLERA- 

[5 Blatchf. 518.]* 

Circuit 'Cou^'t, S. D. New York. Nov. IS, 1867. 

Liability .fok Negligent Shipping of Cakgo. 

Where the apparatus by which an article is 
being hoisted into a vessd from a lighter, and 
the horses that work it, belong to the vessel 
or to the stevedores who are engaged in the 
work, and are in the service of the vessel, the 
responsibility of the lighterman ceases, as a 
general rule, when the article is properly 
placed on the slings and hooked to the tackle, 

* [Reported by Hon. Samuel Blatehford, Dis- 
trict Judge, and here reprinted by permission.] 
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and the duty of the vessel hegins with the hoist- 
ing of the article. 
[Cited in Gaerard t. The Lovspring, 42 Fed. 
S59.] 

[Appeal from the disti'ict court of the Unit- 
ed States for the southern district of New 
York.] 

This was a libel in rem, filed in the district 
court, against the ship Cordillera, to recover 
damages for the loss of two tierces of lard, 
which fell from the slings while they were 
being hoisted into the ship, by a tackle, from 
a lighter. The district court decreed for the 
libellants [case unreported], and the claim- 
ants appealed to this court. 

Charles Donohue and Oscar Frisbie, for 
libellants. 
Robert D. Benedict, for claimants. 

NELSON, Circuit Justice. The ship in- 
sists that the loss, in this case, occurred by 
the mismanagement of the lightermen, in 
putting the tierces into the slings, and, also, 
in starting the horses which worked the 
tackle, while they were thus imperfectly 
slung. The libellants insist, that the loss 
happened after the tierces had passed into 
the possession and control of the ship. The 
case resulted in a difference, both as to the 
facts and the usage, in hoisting a cargo from 
the lighter to the ship, between the lighter- 
men and the stevedores, the lightermen in- 
sisting that their duty was performed when 
the tierces were properly placed on the slings 
and hooked to the tackle, and the stevedores 
Insisting that it was performed only when 
the lierct s reached the railing of the ship and 
were ready to be taken from the tackle to the 
deck. The stevedores are in the service of 
the vessel, which is responsible to the ship- 
per for the damage done by them to his 
goods in putting them on board. In this 
case, the apparatus by which the tierces 
were hoisted from the lighter, including the 
horses, belonged either to the ship or to 
the stevedores, which, as I infer from the evi- 
dence, is according to the general usage. I 
am inclined to think, that when, under these 
circumstances, cargo is to be delivered from 
the lighter at the side of the ship, the re- 
sponsibility of the lightermen ceases, as a 
general rule, when the cargo is properly 
placed on the slings and hooked to the 
tackle; and that the duty of the ship begins 
with the hoisting of it to the deck of the 
ship. It is then in the possession of the ap- 
paratus of the ship, or the stevedores, and 
under their control and direction. 

It is, however, insisted, on the part of the 
claimants, that, in this particular case, the 
master of the lighter gave the order to the 
horses to move before the tierces were prop- 
erly secured in the slings. But this is dis- 
puted, and the evidence is conflicting. The 
court below charged the ship, and, in my 
view, the proofs fairly warranted the find- 
ing. Decree affirmed. 



Case K"o. 3,S30. 

CORFIELD V. CORYELL. 

[4 Wash. O, C. 371.] ^ 

Circuit Court, B. D. Pennsylvania. April Term, 
1823. 

COSSTITCTIONAL LaW — REGULATION OP COMMERCE 

—State Bocndakies— Delaware Bat — State 
Regulation of Fisheries — Admibai.tt Jukis- 

DICTIOX. 

1. Explanation of the eighth section of the 
first article of the constitution of the United 
States, granting to congress power to regulate 
commerce; of the second section of the fourth 
article, as to the privileges and immunities of 
citizens of one state in every other state; of 
the second section of the third article, extend- 
ing the judicial power of the United States to 
all cases of admiralty and maritime jurisdiction. 

[Cited in Atkinson v. Philadelphia & T. R. 
Co., Case No. 615; U. S. v. New Bedford 
Bridge, Id. lo,8G7; The Passenger Cases, 
7 How. (4S U. S.) 556; Gilmau v. Phila- 
delphia, 3 "Wall. (70 U. S.) 725; The Clin- 

. ton Bridge, Case No. 2,900; U. S. v. Hall, 
Id. 15,282; U. S. v. Anthony, Case No. 14,- 
459; McCready v. Com., 94 U. S. 395; U. 

; S. V. Petersburg Judges of Election, Case 
No. 16,036; Hall v. De Cuir, 95 U. S. 513; 
Williams v. Bruffy, 96 U. S. 183; Ex parte 
Kinney, Case No. 7,825; The Civil Rights 

. Cases, 109 U. S. 47, 3 Sup. Ct. 47; Butch- 
ers' Union, etc., Co. v. Crescent City, 
etc., Co., Ill U. S. 764. 4 Sup. Ct. 658; 
People V. Mars, 99 N. Y. 386; Ex parte 
Chin King, 35 Fed. 356; Marvin v. Mays- 
vUle St. R. & T. Co., 49 Fed. 437. Quoted 
in the Slaughter-House Cases, 16 Wall, 
(83 U. S.) 75, 97, 116, 117, 127.] 

2. The oyster law of New Jersey of the 9th 
of June 1820, is not repugnant to any of the 
provisions of the constitution of the United 
States. 

[Approved in Bennett v. Boggs, Case No. 1,- 
319. edited in brief in Smith v. Maryland, 
18 How. (59 U. S.) 75; McCready v. Com., 
94 U. S. 395.] 

3. What are the boundaries of New Jersey on 
the Delaware bay and river under the gi'ants of 
Charles II. to the Duke of York, and the grant 
of Charles II. to the proprietaries of Pennsyl- 
vania; and what are those boundaries in conse- 
quence of rhe Revolution, and the treaty of 
peace. 

[Cited in Bennett v. Boggs, Case No. 1,319; 
Case of the Pea Patch Island, Id. 10,872.] 

4. What are the boundaries of Cumberland 
county in New Jersey, on the Delaware bay. 

[Cited in Manchester v. Com., 139 U. S. 262, 
11 Sup. Ct. 564.] 

5. To enable a plaintiff to maintain trespass 
or trover for an injury to jiersonal property, the 
plaintiff must have had, at the time the injury 
was done, either actual or constructive pos- 
session of the thing, as well as a general or 
constructive property therein. 

6. The power of a state to regulate the fish- 
eries within its territorial limits, as to its own 
citizens and the citizens of other states. 

7. Jurisdiction of courts of admiralty as to 
misdemeanors committed on the seas. 

[Cited in U. S. v. New Bedford Bridge, Case 
No. 15,867; Waring v. Clarke, 5 How. (46 
U. S.) 481.] 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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This "was an action of trespass for seizing, 
taking and carrying away, and converting to 
the defendant's use, a certain vessel, the 
property of the plaintiff, called the Hiram. 
Plea not guilty, with leave to justify. 

The case, as proved at the trial, was as 
follows: The plain tifE purchased the Hiram 
from one De Silver, in February 1819, and 
obtained a bill of sale of her, which, with 
her coasting license, was on board at the 
time of the alleged trespass. The plaintifiE 
hii'ed the Hiram to one Hand, but for how 
long a time, or upon what terms, did not ap- 
pear. Hand hired her to John Keene for 
$10 a month, but he expected to keep her 
during the season. John Keene, being thus 
possessed of this vessel, left Philadelphia 
with one Courtney, on board, to assist him 
in navigating her, and in taking oysters. On 
the 15th of May 1821 she was conducted to 
the oyster beds in Maurice river cove. New 
Jersey, where Keene and Courtney engaged 
in raking and collecting oysters by means 
of a dredge, and were found so employed on 
that day by a New Jersey vessel called the 
Independence, having on board forty or fifty 
persons, amongst whom were some of the 
magisttrates and constables of Cumberland 
/ county, and the collector of the port There 
were on board the Independence a few fire- 
arms and a small immounted swivel. When 
the Independence neared the Hiram, the lat- 
ter was ordered to come to, which order being 
complied with, she was boarded by three 
or four of the persons from the Independence, 
amongst whom was the defendant, who acted 
in the character of prize master, and conducted 
the Hii-am to Leesburg, a small town up 
Maurice river, where she was secured and 
put under a guard. The next day process 
was served upon Com'tney (Keene having 
escaped under an apprehension of being sued 
by a person living at Leesburg, to whom he 
was indebted), who appeared before a court 
assembled for the occasion at Leesbm-g, con- 
sisting of two magisti-ates. After an ex- 
amination of witnesses, and of the papers of 
the Hiram, she was, with her tackle, &c. 
condemned, and ordered to be sold. This 
sentence was afterwards carried into execu- 
tion, by a sale of the vessel for the price of 
$10. 

From the point of Cape May to that op- 
posite Egg island, there is a deep indentation 
or cm've, which, or a part of which, is called 
Maurice river cove or bay. The distance 
from one of these points to the other is about 
twenty-two miles. Maurice river falls into 
this cove about ten miles upon a straight 
line from Egg island to Elder point, the up- 
per point of Maurice river. Dividing creek 
lies about midway between the mouth of 
Maurice river and Egg island. The plaintiff's 
witnesses stated that when the Hu-am was 
seized, she was five or six miles above, or 
north of the mouth of Maurice river, and 
from two to three miles south by east from 
Dividing creek and from the land, in about 



four feet water at low tide. Sometimes there 
is not more than two feet water at or about 
that place, but it is never bare. That the 
flat groimd extends about five miles out from 
the shore; the oyster beds about four miles. 

It was stated by the defendant's witnesses, 
one of whom had made a particular sm-vey 
of about seventeen miles of the coast of this 
cove, that the flats extend five or six miles 
out from Maurice river before the cove deep' 
ens, but that the whole cove is flat and shal- 
low; at low tide the water on the flats be- 
ing from three to three and a half feet; audi 
that the tide in general rises six feet; the- 
depth of the cove, that is, a line from a cordi 
of the cove from Cape May pointto Egg island,, 
extended to the shore, would be about four- 
teen miles, and that from the shore over tO' 
the Delaware shore is about forty miles; the 
main oyster bed lies about four and a half 
miles from the mouth of Maurice river. That 
when the Hiram was taken she was dredg- 
ing about one, or one and a quarter miles- 
from the east point of Mam'ice river, ouj 
about two feet water, and within a sti*aight 
line extended from that point to Egg island, 
and also within an outer bed of oysters, 
which is sometimes bare at low water. One 
witness stated that he had seen persons 
wade out from Maurice river half a mile to. 
some oyster beds, and another, that below 
the mouth of that river he had 'waded out 
two miles. It was fm*ther stated by one of 
the defendant's witnesses, that the whole- 
coast of the cove is a losing one; that it has- 
lost considerably in twenty years, and that 
he had heard from others that it had lost 
at least half a mile in the last fifty years. 

The defendant justified under an act of as- 
sembly of the state of New Jersey, passed 
on the 9th of June 1820, which forbids any 
person to rake on any oyster bed in that 
state, or to gather any oysters or shells on 
any banks or beds within the same, from 
and after the 1st of May until the 1st of 
September, in every year, under a certain 
pecuniary penalty, to be recovered by. ac- 
tion of debt. The second section declares 
"that if any person residing in or without 
this state shall, at any time hereafter, rake- 
for or gather oysters in any of the rivers, 
bays, or waters of this state, with a dredge,, 
or implement so called, or shall be on board 
of any canoe, boat or vessel employed in rak- 
ing with such implement, such person so of- 
fending shall forfeit and pay the sum of 
$50, to be recovered," &c. The third section 
makes it the duty of every magisti-ate, upon 
his own view, or the information of others 
upon oath, to issue his warrant to an officer 
of his county, commanding him to raise a 
force to assist him, if necessary, in appre- 
hending every person offending against 
either of the above sections, in any of the 
bays, rivers, or waters of that state, and to 
carry them before the said magistrate. The 
fifth section prohibits any person from gath- 
ering oysters in any of the rivers, bays or 
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waters of the state, for the purpose of burn- 
ing them for lime. The sixth section, which 
is the material one in this case, declares 
"that it shall not he lawful for any person 
who is not at the time an actual inhabitant 
and resident in this state, to rake or gather 
clams, oysters, or shells, in any of the riv- 
ers, bays, or waters in this state, on board 
of any canoe, flat, scow, boat, or other ves- 
sel, not wholly owned by some person. In- 
habitant of, and actually residing in this 
state; and every person offending herein, 
shall forfeit and pay $10, to be recovered, 
&c.; and shall also forfeit the canoe, flat, 
&c. employed in the commission of such of- 
fense, with all the clams, oysters, shells, 
raJies, tongs, tactle, fumitm-e and apparel in 
and belonging to the same." The seventh 
section makes it the duty of all sheriffs and 
constables, and pennits any other person, to 
seize and seciu*e any such, canoe, flat, &c. 
and immediately to give information thereof 
to two justices of the peace of the county 
where such seizm*e shall have been made, 
who are required to meet at such time and 
place as they should appoint for the trial 
thereof, and to hear and determine the same, 
and in case the same should be condemned, 
it should be sold by and under the order and 
direction of the said justice, who, after de- 
ducting the cost and charges, should pay one 
half the proceeds to the collector of the coun- 
ty in which such offence was committed, and 
the other half to the persons who seized and 
prosecuted the same. 

The proceedings before the two justices of 
Cumberland county, sitting at Leesburg, in 
Mam-ice river townslilp, were in due form, 
:and conformable to the above act The in- 
formation states the seizm-e of the Hiram to 
have been made in the cove of Mam*ice riv- 
■er, in the coimty of Cumberland, in the wa- 
ters of New Jersey, which said vessel was 
used and employed in the said offence of rait- 
ing and gathering oysters, in the said cove, 
the said vessel not being wholly owned by 
ajiy person an inhabitant of, or actually re- 
siding in the said state; on board of which 
vessel one , who is not at this 

time an actual inhabitant and resident of 
l^ew Jersey, was engaged on the 15th of May 
in the business and occupation of raking and 
gathering oysters, in the said cove of Mau- 
rice river. The information then prays sen- 
tence of condemnation, sale, and distribution 
of the proceeds agreeably to the above act. 

A notice, signed by the two magistrates, 
stating the time and place of trial, together 
with the infoi-mation, was regularly served 
upon Courtney, who appeared before the jus- 
tices. Then follows a regular sentence of 
condemnation and order of sale, reciting the 
evidence to prove the offence, &e. 

The defendant offered in evidence the rec- 
ord of an indictment in the court of oyer and 
terminer, in the state of New Jersey, at- 
tested by the clerk of the coui't, under the 
seal of the court, but not authenticated by 



the presiding judge as required by the act of 
congress. This evidence was objected to, 
and the following cases were cited: Pet. 0. 
G. 352 [Craig v. Brown, Case No. 3,328]; 
[Ferguson v. Harwood] 7 Cranch [11 U. S.] 
408; [Drummond v. Magruder] 9 Cranch [13 
U. S.] 122. It was contended, on the other 
side, that although this record wants the cer- 
tificate of the presiding judge that the at- 
testation is in due form, and it is not on that 
account conclusive evidence; it is neverthe- 
less good prima facie evidence at common 
law, and as such ought to be received. 
Baker v. Field, 2 Teates, 532; Pet 0. C. 74 
[Green v. Sarmiento, Case No. 5,760]; Field 
V. Gibbs [Case No. 4,7G6.] 

Charles J. IngersoU and J. R. Ingersoll, for 
plaintiff. 
M'Hwaine & Condy, for defendant. 

WASHINGTON, Curcuit Justice. We know 
of no such distinction as conclusive and pri- 
ma facie record evidence; the one under the 
act of congress, and the other at common 
law. Unless the record be authenticated in 
the manner prescribed by the act of congi*ess, 
it cannot be read in evidence, for any pur- 
pose whatever. 

The counsel for the plaintiff contended: 

1. That the right of fishing in the bed of 
the public waters of the state is common to 
aU the citizens of the state, and cannot be re- 
strained, as it is by this act Arnold v. 
Mundy, Hals. [6 N. J. Law] 68. Agi'eeably 
to this decision, it is unimportant how far 
the Hiram was found raking for oysters, 
since it is agreed she was below low water 
mark. In the case of Peck v. Lockwood [5 
Day, 22] it was decided that the right of fish- 
ing on the land of another, where the sea 
or arm of the sea flows and ebbs, is a right 
common to all the citizens. 5 Barn. & Aid. 
266. 

2. jMaurice river cove, as it is called, is in 
fact Delaware bay, an arm of the sea, over 
which, to low water mark, the state of Dela- 
ware has at least concurrent jurisdiction, 
and consequently the citizens of that state 
cannot be excluded by the state of New 
Jersey from the free use and enjoyment of 
any part of the beds or waters of the bay 
below low water mark. Besides, this use of 
the oyster beds has been common property 
ever since the settlement of the state, and it 
is now too late for New Jersey to assert an 
exclusive right to them. Vatt. 127. 2 
Smith's Laws, 77 

3. The tenitorial jurisdiction of New Jei'- 
sey is bounded by the Delaware bay and 
river, or in other words, by the low water 
mark, by the terms of the grants by Charles 
II. to his brother the Duke of York, dated the 
12th of March 1663-64, and by the duke to 
Lord Berkeley and Sir George Carteret, bear- 
ing date the 24th of June 1664. That the 
whole of the bay and river was gi-anted to 
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William Penn by the Duke of Tork, by the 
two grants of the 24th of August 16S2. The 
gi-auts by the Duke of York do not indude 
bays, except on the eastern section of the 
state, afterwards called East Jersey. 

4. The act ought not to be so construed as 
to apply to oyster beds in the waters of the 
state, below low water mark, inasmuch as 
it would expose the legislature to the charge 
of an attempt to usm-p a jurisdiction beyond 
the territorial limits of the state. Besides, 
the expressions in the sixth section, waters 
"in this state," varying the phrase "of the 
state," as used in the second section, where 
only a pecuniary penalty was imposed, 
strongly support this construction. Now, if 
it could be granted that Maurice riv'er cove, 
below low water mark, belonged to New Jer- 
sey, still it cannot be said to be a water in 
the state; or rather, the change of the phrase 
from "of" to "in," shows that the law was 
cautiously worded, so as by the sixth section 
to exclude all waters from its operation but 
rivers and creeks running into the body of 
the state. But at all events, it is impossible 
to include any part of Maurice river cove be- 
low low water mark within the body of Cum- 
berland county; the admiralty jurisdiction 
below that mark being exclusive. Sevan's 
Case, and the notes, 3 Wheat [16 U. S.] 371; 
[Handly v. Anthony] 5 Wheat. [18 U. S.] 379; 
2 Brown, Civ. & Adm. Law, 465, 475; Hall, 
Pr. 19. 

5. The sixth section of this act is contrary 
to the second section of the fourth article 
of the constitution of the United States, by 
denying to the citizens of oiHier states, rights 
and privileges enjoyed by those of New Jer- 
sey. It is also contrary to that part of the 
constitution which vests in congress the 
power to regulate trade and commerce be- 
tween the states, and also to the second sec- 
tion of the third article, which extends the 
judicial authority to all cases of admiralty 
and maritime jurisdiction, the whole of 
which is assumed by the act of the 15th of 
May 1820. This was completely a maritime 
proceeding in fonn, as well as in substance, 
and was in fact an act of robbery or piracy. 

Besides all these objections, the proceed- 
ings before the justices were contrary to the 
fourth article of the amendments to the con- 
stitution; the seizure having been made 
without a wan-ant granted on oath or af- 
firmation. 

On the part of the defendants. It was in- 
sisted: 

1. That this being an action of trespass 
for seizing the plaiBtiff's vessel, it cannot be 
supported without showing an actual or con- 
structive possession in the plaintiff at the 
time the ti'espass was committed, and also a 
general or qualified property in the thing, 
and a right in the owner to immediate pos- 
session. In this case, the plaintiff was the 
absolute owner, but Keene had the qualified 
property and the actual possession, which 
the plaintiff was not entitied to claim, the 



vessel having been hk-ed to Keene for ten 
dollars a month. 1 Chit. PL 166, 67. So as 
to trover. 1 Chit. PI. 150; 8 Jolins. 435; 7 
Johns. 9; 4 Term R. 489; 11 Johns. 385; IS- 
East, 607; 7 Johns. 535. 

Upon the merits: It was insisted, that New 
Jersey is a sovereign state, and entitled to 
all the rights and prerogatives of a sover- 
eign, except such as are ceded by the con- 
stitution. As a sovereign state, her territo- 
rial jurisdiction on the Delaware river ex- 
tended to the middle of the river, and on the 
sea, to at least a marine league. This being 
her right to the waters adjacent to her coast, 
it includes aU the fisheries to the same ex- 
tent. That these fisheries are the common 
property of the citizens of that state, may be 
admitted; but cleai-ly the state may regulate 
and conti-ol the exercise of this right for the 
common benefit; and the jm*isdiction of the 
state over them is unquestionable. Mait. 
157, 160, 162, 165, 168; Vattel, bk. 1, c. 22, 
§§ 276, 278, 266; Id. c. 20, §§ 234, 236, 246, 
248, 253; Id. bk. 1, c. 23, §§ 287, 295, 205; 
Grotius, bk. 2, c. 2, § 5. As to the right of citi- 
zens of other states to this common property, 
were cited, U. S. v. Bevan, 3 Wheat [16 U. 
S.] 386; Livingston v. Van Ingen, 9 Johns. 
507; Ogden v. Gibbons, 4 Johns. Ch. 157. 

The act in question of 1820 is but a re-en- 
actment of similar laws passed in 1719, and 
in 1798, (Pat Laws, 262.) 

The place where this offence was commit- 
ted was within the body of the county of 
Cumberland. Harg. Law Tracts; Rev. Laws, 
19, 245. See, also, Owens, 122; 4 Inst 137; 
Harg. Law Tracts, 47, 88. 

As to the second section of the fourth ar- 
tide of the constitution, it applies only to 
the privileges and immunities of citizenship, 
not to rights in the common property of the 
state. 9 Johns. 521, 560; 3 Har. & McH. 12; 
Serg, Const Law, 385; 2 Munf. 393. 

As to the alleged boundaries of New Jersey 
on the Delaware, Chalmers' Opinion of Emi- 
nent Lawyers, page 59, was referred to, 
where it is laid down, that the river Dela- 
ware belonged to the crown. If the bay 
was not granted by the Duke of York to 
Lord Berkeley and Sir George Curtis, then 
it remained in the grantor, and became vest- 
ed in him as kmg, upon his accession to the 
crown, and by the Revolution, one half, or at 
least to the extent of a league from the 
coast IJecame vested in New Jersey. 

The plaintiff's coimsel, in answer to the 
objection to the remedy, cited 5 Com. Dig. 
"Trespass;" 6 Bac 565, "Trespass O." They 
fm-ther contended tfiat, as the hu-ing of the- 
Hiram to Hand, and by him to Keene, was 
by parol, the act of congi-ess rendered the 
change of property invalid. 

WASHINGTON, Circuit Justice, after stat- 
ing to the jury the great importance of 
many of the questions involved in this 
cause, recommended to them to find for the 
plaintiff, and assess the damages; subject 
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to the opinion of the court upon the law ar- 
gument of the facts in the cause. Verdict 
for $500, subject, &c. 

This case was argued, on the points of 
law agreed by the counsel to arise on the 
facts, at the October term 1824, and was 
taken imder advisement until April term 
1825, when the following opinion was de- 
livered: 

^VASHINGTON, Circuit Justice. The 
points reserved present for the consideration 
of the court, many interesting and difficult 
questions, which will be examined in xhe 
shape of objections made by the plaintifE's 
counsel to the seizure of iiie Hiram, and 
the proceedings of the magistrates of Cum-_ 
berland county, upon whose sentence the de- 
fendant rests his justification of the allied 
trespass. These objections are, — 

First. That the act of the legislature of 
New Jersey of the 9th of June 1820, under 
which this vessel, found engaged in taking 
oysters in Maurice river cove by means of 
dredges, was seized, condemned, and sold, 
is repugnant to the constitution of the Uni- 
ted States in the following particulai's: 1. 
To the eighth section of the first article, 
which grants to congress the power to regu- 
Jate commerce with foreign nations, and 
among the several states, and with the Indi- 
.au tribes. 2. To the second section of the 
fom-th article, which declares, that the citi- 
zens of each state shall be entitled to all 
j)rivileges and immimities of citizens in the 
several states. 3. To the second section of 
the thu-d article, which declares, that the 
judicial power of the United States should 
extend to all cases of admiralty and mari- 
±ime jurisdiction. 

In case the act should be considered as not 
being exposed to these constitutional objec- 
tions, it is then insisted. 

Secondly. That the locus in quo was not 
-within the territorial limits of New Jersey. 
But if it was, then 

Thirdly. It was not within the jurisdiction 
of the magistmtes of Cumberland county. 

Fourthly. We have to consider the objec- 
tion made by the defendant's counsel to the 
form of this action, 

• The first section of the act of New Jersey 
declares, that, from and after the 1st of 
May, till the 1st of September in every year, 
no person shall rake on any oyster bed in 
this state, or gather any oysters on any 
blanks or beds within the same, under a 
penalty of $10. Second section: No person 
residing in, or out of this state, shall, at 
any time, dredge for oysters in any of the 
rivers, bays, or waters of the state, under 
the penalty of §50, The third section pre- 
scribes the manner of proceeding, in cases 
of violations of the preceding sections. The 
two next sections have nothing to do with 
the present case. The sixth section enacts, 
that it shall not be lawful for any person, 



who is not, at the time, an actual inhaDi- 
tant and resident of this state, to gather 
oysters in any of the rivers, bays, or waters 
in this state, on board of any vessel, not 
wholly owned" by some pei'son, inhabitant of, 
or actually residing in this state; and every 
person so offending, shall forfeit $10, and 
shall also forfeit the vessel employed in the 
commission of such offence, with all the 
oysters, rakes, &c. belonging to the same. 
The seventh section provides, that it shall 
be lawful for any person to seize and se- 
cure such vessel, and to give information 
to tw^o justices of the county where such 
seizm-e shall be made, who are required 
to meet for the trial of the said case, and 
to determine the same; and in case of con- 
demnation, to order the said vessel, &c. to 
be sold. 

The first question then is, whether this 
act, or either section of it, is repugnant to 
the power granted to congress to regulate 
commerce? Commex'ce with foreign nations, 
and among the several states, can mean 
nothing more than intercourse with those na- 
tions, and among those states, for pm-poses 
of trade, be the object of the trade what it 
may; and this intercom'se must include all 
the means by which it can be carried on, 
whether by the free navigation of the watera 
of the several states, or by a passage over 
land through tlie states, where such pas- 
sage becomes necessaiy to the commercial 
intercourse between the states. It is this in- 
tercourse which congress is invested with 
the power of regulating, and with which no 
state has a right to interfere. But this 
power, which comprehends the use of, and 
passage over the navigable waters of the 
several states, does by no means impair the 
right of the state government to legislate up- 
on all subjects of internal police within 
their territorial limits, which is not forbid- 
den by the constitution of the United States, 
even although such' legislation may indirect- 
ly and remotely affect commerce, provided 
it do not interfere with the regulations of 
congress upon the same subject Such are 
inspection, quarantine, and health laws; laws 
regulating the internal commerce of the state; 
laws establishing and regulating tmnpike 
roads, ferries, canals, and the like. 

In the case of Gibbons v. Ogden, 9 "Wheat. 
[22 U. S.] 1, which we consider as full au- 
thority for the principles above stated, it 
is said, "that no direct power over these ob- 
jects is granted to congress, and consequent- 
ly they remain subject to state legislation. If 
the legislative power of the Union can reach 
them, it must be for national pvu'poses; it 
must be when the power is expressly given 
for a specified pui'pose, or is clearly inci- 
dent to some power which is expressly 
given." But if the power which congi-ess 
possesses to regulate commerce does not in- 
terfere witli that of the state to regulate its 
intexnal trade, although the latter may re- 
motely affect external commerce, except 
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where the laws of the state may conflict 
with those of the general government; much 
less can that power impair the right of the 
state governments to legislate, in such man- 
ner as in their wisdom may seem best, over 
the public property of the state, and to regu- 
late the use of the same, where such regula- 
tions do not interfere with the free naviga- 
tion of the waters of the state, for pm-poses 
of commercial intercourse, nor with the trade 
within the state, which the laws of the 
United States permit to be carried on. The 
gi'ant to congress to regulate commerce on 
the navigable waters belonging to the several 
states, renders those waters th6 public prop-' 
erty of the tJnited States, for all the pur- 
poses of navigation and commercial inter- 
coui'se; subject only to congressional regu- 
lation. But this grant contains no cession, 
either express or implied, of territory, or of 
public or private pi-operty. The jus privatum 
which a state has in the soil covered by its 
waters, is totally distinct from the jus pub- 
licum with which it is clothed. The former, 
such as fisheries of all descriptions, remains 
commoii to all the citizens of the state to 
which it belongs, to be used by them ac- 
cording to their necessities, or according to 
the laws which regulate their use. "Over 
these," says Vattel (book 1, c. 20, §§ 235, 246), 
"sovereignty gives a right to the nation to 
make laws regulating the manner in which 
the common goods are to be used." "He 
may make such regulations respecting hunt- 
ing and fishing, as to seasons, as he may 
think proper, prohibiting the use of certain 
nets and other destructive methods." Vattel, 
bk. 1, c. 20, § 248. The ,ius publicum con- 
sists in the right of all persons to use the 
navigable waters of the state for commerce, 
trade, and intercourse; subject, by the con- 
stitution of the United States, to the ex- 
elusive regulation of congress. If then the 
fisheries and oyster beds within the terri- 
torial limits of a state ave the common prop- 
erty of the citizens of that state, and were 
not ceded to the United States by the power 
giunted to congi'ess to regulate commerce, 
it is diflicult to perceive how a law of the 
state regulating the use of this common 
property, under such penalties and forfei- 
tm'es as the state legislature may think prop- 
er to prescribe, can be said to interfere with 
the power so gi-anted. The act under con- 
sideration forbids the taking of oysters by 
any pei-sons, whether citizens or not, at un- 
seasonable times, and with destructive in- 
stniments; and for breaches of the law, pre- 
scribes penalties in some cases, and forfei- 
tures in others. But the free use of the 
waters of the state for purposes of naviga- 
tion and commercial intercourse, is inter- 
dicted to no person; nor is the slightest re- 
straint imposed, upon any to buy and sell, 
or in any manner to trade within the limits 
of the state. 

It was insisted by the plaintiff's cotmsel, 
that, as oysters constitute'd an ai-tide of 



trade, a law which abridges the right of the 
citizens of other states to take them, except 
in particular vessels, amoimts to a regula- 
tion of the external commerce of the state. 
But it is a manifest mistake to denominate 
that a commercial regulation which merely 
regulates the common property of the citi- 
zens of the state, by forbidding it to be taken 
at improper seasons, or with destructive in- 
sti-uments. The law does not inhibit the 
buying and selling of oysters after they are 
lawfully gathered, and have become articles 
of trade; but it forbids the removal of them 
from the beds in which they grow, (in which 
situation they cannot be considered artides 
of trade,) tmless under the regulations which 
the law prescribes. What are the state in- 
spection laws, but internal restraints upon 
the buying. and selling of certain articles of 
ti'ade? And yet, the chief justice, speaking 
of those laws [Gibbons v. Ogden] 9 Wheat. 
[22 U. S.] 203, obsei-ves, that "their object is 
to improve the quality of articles produced 
by the labour of a country; to fit them for 
exportation, or, it may be, for domestic use. 
They act upon the subject before it becomes 
an. article of foreign commerce, or of .com- 
merce among the states, and prepare it for 
that pm'pose," Is this not precisely the 
nature of those laws which prescribe the sea- 
sons when, and the manner in which, the 
taking of oysters is permitted? Paving 
stones, sand, and many other things, are as 
clearly articles of trade as oysters; but can 
it be contended, that the laws of a state, 
which treat as tort feasors those who shall 
take them away without the permission of 
the owner of tiiem, are commercial regula- 
tions? We deem it supei-fiuous to pursue 
this subject fm'ther, and close it by stating 
our opinion to be, that no part of the act 
under consideration amounts to a regula- 
tion of commerce, within the meaning of the 
eighth section of the first artide of the con- 
stitution. 

2. The next question is, whether this act 
infringes that section of the constitution 
which dedares that "the dtizens of each 
state shall be entitled to all the privileges 
and immunities of citizens in the several 
states?" The inquiry is, what are the privi- 
leges and immunities of citizens in the sev- 
eral states? We feel no hesitation in con- 
fining these expressions to those privileges 
and immunities which are, in their nature, 
fundamental; which belong, of right, to the 
dtizens of all free governments; and which 
have, at all times, been enjoyed by the dti- 
zens of the several states which compose 
this Union, from the time of their becoming 
fi.*ee, independent, and sovereign. What 
these fundamental principles are, it would 
perhaps be more tedious than difficult to 
enmnerate. They may, however, be all com- 
prehended imder the following genei'al heads: 
Protection by the government; the enjoy- 
ment of life and liberty, with the right to 
acquire and possess property of every kind, 
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and to pursue and obtain happiness and 
safety; subject nevertheless to such restraints 
as the government may justly prescribe for 
the genei'al good of the whole. The right 
of a citizen of one state to pass through, or 
to reside in any other state, for purposes of 
trade, agi'iculture, professional pursuits, or 
otherwise; to claim the benefit of the writ 
of habeas corpus; to institute and maintain 
actions of any kind in the coui'ts of the state; 
to take, hold and dispose of property, either 
real or personal; and an exemption from 
higher taxes or impositions than are paid by 
the other citizens of the state; may be 
mentioned as some of the particular privi- 
leges and immunities of citizens, which are 
clearly embraced by the general desa-iption 
of privileges deemed to be fundamental: to 
which may be added, the elective franchise, 
as regulated and established by the laws or 
constitution of the state in which it is to be 
exercised. These, and many othei*s which 
might be mentioned, are, strictly speaking, 
privileges and immunities, and the enjoy- 
ment of them by the citizens of each state, in 
every other state, was manifestly calculated 
(to use the expressions of the preamble of the 
corresponding provision in the old articles 
of confederation) "the better to secure and 
perpetuate mutual friendship and intercourse 
among the people of the different states of 
the Union." But we cannot accede to the 
proposition which was insisted on by the 
cotmsel, that, rmder this provision of the con- 
stitution, the citizens of the several states 
are permitted to participate in all the rights 
which belong exclusively to the citizens of 
any other particular state, merely upon the 
ground that they are enjoyed by those citi- 
zens; much less, that in regulating the use 
of the common properly of the citizens of 
such state, the legislatmre is bound to ex- 
tend to the citizens of all the other states 
the same advantages as are secm*ed to their 
own citizens. A several fishery, either as 
the right to it respects running fish, or such 
as are stationaiy, such as oysters, clams, 
and the like, is as much the properly of the 
individual to whom it belongs, as dry land, 
or land covered by water; and is equally 
protected by the laws of the state against 
the aggressions of others, whether citizens 
or sti*angers. Where those private rights do 
not exist to the exclusion of the common 
right, that of fishing belongs to all the citi- 
zens or subjects of the state. It is the prop- 
erty of all; to be enjoyed by them in sub- 
ordination to the laws which regulate its 
use. They may be considered as tenants -in 
common of this property; and they are so 
exclusively entitled to the use of it, that it 
cannot be enjoyed by others without the 
tacit consent, or the express permission of 
the sovereign who has the power to regulate 
its use. 

This power in the legislature of New Jer- 
sey to exclude the citizens of the other states 
from a pai'tieipation in the right of taking 



oysters within the waters of that state, was 
denied by the plaintiff's counsel, upon prin- 
ciples of public law, independent of the pro- 
vision of the constitution which we are con- 
sidering, upon the ground, that they ai*e in- 
capable of being appropriated until they ai'e 
caught This argument is unsupported, we 
think, by authority. Rutherfoth, bk, 1, c. 
5, §§ 4, 5, who quotes Grotius as his authori- 
ty, lays it down, that, although wild beasts, 
birds, and fishes, which have not been 
caught, have never in fact been appropriated, 
so as to separate them from the common 
stock to which all men are equally entitled, 
yet where the exclusive light in the water 
and soil which a pei'son has occasion to 
use in taking them is vested in others, no 
other persons can claim the liberty of hunt- 
ing, fishing, or fowling, on lands, or waters, 
which are so appropriated, "The sovereign," 
says Grotius (book 2, c. 2, § 5), "who has 
dominion over the land, or waters, in which 
the fish are, may prohibit foreigners (by 
which expression we understand him to 
mean others than subjects or citizens of the 
state) from taking them." That this exclu- 
sive right of taking oysters in the waters of 
New Jersey has never been ceded by that 
state, in express terms, to the United States, 
is admitted by the counsel for the plaintiff; 
and having shown, as we think we have, 
that this right is a right of prop^ty, vested 
either in certain individuals, or in the state, 
for the use of the citizens thereof, it would, 
in our opinion, be going quite too far to con- 
strue the gi"ant of privileges and immunities 
of citizens, as amounting to a grant of a co- 
tenancy in the common property of the state, 
to the citizens of all the other states. Such a 
consti-uction would, in many instances, be 
productive of the most serious public incon- 
venience and injury, particularly, in regard 
to those kinds of fish, which, by being ex- 
posed to too general use, may be exhausted. 
The oyster beds belonging to a state may be 
abundantly siifficient for the use of the citi- 
zens of that state, but might be totally ex- 
hausted and destroyed if the legislature 
could not so regulate the use of them as to 
exclude the citizens of the other states 
from taking them, except under such limita- 
tions and restrictions as the* laws may pre- 
scribe. 

3. It is lastly objected, that this act violates 
that part of the constitution which extends 
the judicial power of the United States to all 
cases of admii-alty and maritime jmisdiction. 
The taking of oysters out of season, and 
with destructive instruments, such as 
dredges, is said to be an offence against the 
ancient ordinances and statutes of the ad- 
miralty, and that it is puifishable by the ad- 
miralty as a misdemeanom'. The authority 
relied upon to establish this doctrine is one 
of Sir L. Jenkins' charges, to be found in 2 
Brown, Oiv. & Adm. Law, 475. The amount 
of the argument is, that, since offences of 
this kind are eases of admii-alty and maii- 
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time jurisdiction, the laws of a state Tipon 
Uie same subject, vesting: in the state tribu- 
nals jurisdiction over them, are repugnant to 
this gi-ant of jurisdiction to the judiciary of 
the United States. This argument, we think, 
cannot he maintained. For although the 
various misdemeanours enumerated by Sir 
li. Jenkins in his charges, may have been 
considered as admiralty offences at that 
period, either under the common law, or the 
ancient ordinances and statutes of the ad- 
miralty, it remains yet to be shown that they 
became such, and were cognizable by the 
judiciary of the United States, independent 
of some act of the nationJal legislatm-e to 
render them so. Many of those ofCences are 
already incorporated into the Criminal Code 
of the United States, and no person, it is 
presumed, will question the power of con- 
gi'ess, by further legislation, to include many 
other ofifences to which the jmisdiction of 
the admiralty in England extended at the 
period above alluded to. But it is by no 
means to be conceded that, because ofEences 
of the nature we are now considering may 
rightfully belong to the jurisdiction of the 
English admiralty, the power of that gov- 
ernment to regulate her fisheries being un- 
questionable, congress has a like power to 
declare similar acts, or any acts at all, done 
by individuals in relation to the fisheries 
within the limits of the respective sta,tes, 
offences against the United States. There 
are doubtiess acts which may be done upon 
the navigable waters of a state which the 
government of the United States, and that 
of the state, have a concxuTent power to 
prohibit, and to punish as offences; such for 
example as throwing ballast into them, or in 
any other way impeding the free use and 
navigation of such rivers. But we hold 
that the power to regulate the fisheries be- 
longing to the several states, and to punish 
those who should transgress those regula- 
tions, was exclusively vested in the states, 
respectively, at the time when the present 
constitution was adopted, and that it was 
not sm-rendered to the United States, by the 
mere grant of admuralty and maritime juris- 
diction to the judicial branch of the govern- 
ment Indeed, this power in the states to 
regulate the fisheries in their navigable 
rivers and watei's, was not, in direct terms, 
questioned by the plaintiff's counsel; and yet 
their argument upon this point, when fol- 
lowed out to its necessary consequences, 
amoimts to a denial of that power. 

As to the ancient criminal jurisdiction of 
the admii'alty in cases of misdemeanours 
generally, committed on the sea, or on waters 
out of the body of any county; we have 
very respectable authority for belicfving that 
it was not exercised, even if it existed, at the 
period when the constitution of the United 
States was formed, and, if so, it would seem 
to follow that, to the exercise of jurisdiction 
over such offences, some act of the national 
legislature to punish them as offences 
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against the United States is necessary. We 
find from the opinions of learned and emi- 
nent counsel who were consulted on the sub- 
ject, that misdemeanours committed upon 
the sea had never been construed as be- 
ing embraced by the statute of 28 Hen. 
YIII. c. 15, and that the criminal ju- 
risdiction of the admiralty, except as ex- 
excised under that statute, had become 
obsolete, so that, without an act of par- 
liament, they could not be prosecuted at 
all. 2 Brown, Civ. & Adm. X,aw, Append. 
519-521. If then it could be admitted that 
congress might legislate upon the subject of 
fisheries within the limits of the several 
states, upon the ground of the admiralty and 
maritime jmisdiction, it would seem to be a 
conclusive answer to the whole of the argu- 
ment on this pomt, that no such legislation 
has taken place; and consequentiy the power 
of the state governments to pass laws to reg- 
ulate the fisheries within their respective 
limits remains as it stood before the consti- 
tution was adopted. 

Secondly. The next general question to be 
considered is, whether the boundaries of the 
state of New Jersey include the place where 
the Hiram was seized whilst engaged in dredg- 
ing for oysters? The grant from Charles 
n. to his brother, the Duke of York, of the 
territory of which the present state of New 
Jersey was a part, dated the 12th of March 
1663-4, was of aU that territory lying be- 
tween the rivers St Croix adjoining Nova 
Scotia, and extending along the sea coast 
southerly to the east side of Delaware bay, 
together with all islands, soils, rivers, har- 
bours, marshes, waters, lakes, fishings, hunt- 
ings and fowlings, and all other royalties, 
profits, commodities, hereditaments and ap- 
purtenances to the same belonging and ap- 
pertaining, with full power to govern the- 
same. The grant of the Duke of York dated 
the 24th of June 1664, to Lord Berkeley, and 
Sir George Carteret, after reciting the above 
grant, conveys to them all that tract of land 
lying to the westward of Long Island and 
Manhattan's Island, bounded on the east, 
part by the main sea, and part by Hudson's 
river, "and hath upon the west Delaware 
bay or river, and extendeth southward," &c. 
with aU rivers, fishings, and all other roy- 
alties to the said premises belonging, &c. 
There is no material difference between thase 
grants as to the boundaries of New Jersey 
on the westward; and we are of opinion 
that, although the rule of the law of nations 
is, that where a nation takes possession of a 
country separated by a river from another 
nation, and it does not appear which had the 
prior possession of the river, they shaU each 
extend to the middle of it; yet that when the 
claim to the country is founded, not on dis- 
coveiy and occupancy, but on grant, the 
boundary on the river must depend upon the 
just construction of the grant and the inten- 
tion of the parties to be discovered from its 
face. Taking this as the rule, we think the 
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claim of Ne"w Jersey tinder these grants to 
any part of tlie bay or river DelaTvare be- 
low low water marlc cannot be maintained. 
The principle here suggested is, we conceive, 
fully recognized and adopte-l by the supreme 
coux-t in the case of Handly's Lessee v. An- 
thony, 5 "Wheat [18 U. S.] 374. Neither do 
we conceive that the limits of the state can, 
by construction, be enlarged in virtue of the 
grant of all rivers, fishings, and other royal- 
ties; which expressions ought, we think, to 
be confined to rivers, fishings and royalties 
within the boundaries of the granted prem- 
ises. This appears to have been the opinion 
of the crown lawyers, who were consulted 
more than a century ago respecting the 
boundaries of New Jersey and Pennsylvania, 
and this too after hearing counsel upon the 
question. Their opinion was, that the right 
to the river Delaware, and the islands there- 
in, still remained in the crown. See Chal- 
mers' Opinions. Notwithstanding this ob- 
jection to the title of New Jersey, whilst a 
proprietai-y government, to any part of the 
bay and river Delaware, it seems that the 
proprietaries of "West Jersey claimed, if not 
the whole of the river, a part of it at least 
below low water mark, as far back as the 
yeai* 1GS3, as appears by a resolution of the 
assembly of that province in that year, "that 
the proprietary of the province of Pennsylva- 
nia should be ti-eated with in reference to the 
rights and privileges of this province to, or 
in the river Delaware." By certain conces- 
sions of the proprietaries, free holders, and 
inhabitants of west New Jersey, some time 
about the year 17G7, they granted that all 
the inhabitants of the province should have 
liberty of fishing in Delaware river, or on 
the sea coast. In 1693 a law passed in that 
province which enacted that all persons not 
residing within that province, or within the 
province of Pennsylvania, who should kill, 
or bring on shore, any whale in Delaware 
bay, or elsewhere witliin the boundaries of 
'that government, should be liable to a certain 
penalty. In the year 1771 another act was 
passed for improving the navigation of the 
Delaware river, and in 1783 another act was 
passed which annexed all islands, islets, and 
dry land in the river Delaware belonging to 
the state, as low down as the state of Dela- 
ware, to such counties as they lay nearest to. 
And in the same year, the compact was made 
between the states of New Jersey and Penn- 
sylvania, by which the legislatures of the re- 
spective states were authorized to pass laws 
for regulating and guarding the fisheries in 
the river Delaware, annexed to their respect- 
ive shores, and providing that each state 
should exercise a concurrent jurisdiction on 
the said river. These acts prove, beyond a 
doubt, that the proprietaries of west New 
Jersey, from a very early period, asserted a 
right to the river Delaware, or to some part 
thereof, below low water mark, and along 
its whole length; and since the western 
boundai-y of the province, under the grant to 



the Duke of "Sork, was precisely the same on 
the bay as on the river, it may fairly be pre- 
sumed, independent of his grant to the pro- 
prietaries in 1680, and the concessions made 
by them in the year 1676, that this claim 
was extended to the bay, for the purposes of 
navigation, fishing, and fowling. 

In this state of things the Revolution was 
commenced, and conducted to a successful 
.issue; when his Britannic majesty, by the 
treaty of peace, acknowledged the several 
states to be sovereign and independent, and 
relinquished all claims, not only to the gov- 
ernment, but to the propriety and territorial 
right of the same. The right of the crown 
to the bay and river Delaware being thus 
extinguished, it would seem to follow, .-that 
the right claimed by New Jersey in those 
waters, was thereby confirmed; unless a 
better title to the same should be found to 
exist in some other states. "Whether the 
claim of New Jersey extended to the middle 
of the bay, as we see by the compact with 
Pennsylvania "it did to the middle of the 
river, is a question which we have no means 
of solving: but that the proprietors and in- 
habitants of west New Jersey made use of 
the bay, both for navigation and fishing, un- 
der a claim of title, from a period nearly 
coeval with the grants of the province, can 
hardly admit of a doubt This right, indeed, 
is expressly granted by the Duke of York to 
William Penn, and the other proprietaries 
of west New Jersey by his grant, bearing 
date the 6th of August 16S0. It contains a 
grant, not only of all bays and rivers to the 
granted premises belonging, but also the free 
use of all bays and rivers leading into, or 
lying between the granted premises, for nav- 
igation, fishing, or otherwise. The only ob- 
jection which could have been opposed to the 
exercise of those acts of ownership under 
this grant was, that the duke had himself no 
title to the bay and river Delaware, under 
the royal grant to him. But the presumption 
is, nevertheless, irresistible, that the benefits 
intended to be bestowed by this grant, and 
which were confirmed by the other acts of 
the provincial government before noticed, 
were considered by the inhabitants of the 
province as being too valuable not to be en- 
joyed by them. This use of the bay and river 
amounted to an appropriation of the water 
so used ("Vattel, bk. 1, e.22.§ 266); and this ti- 
tle became, as has before been observed, in- 
defeasible, by the treaty of peace, except as 
against some other state having an equally 
good, or a better title. How far this title in 
New Jersey may be affected by the grants 
of the Duke of York to William Penn in 
1682, of the tract of country which now 
forms the state of Delaware, it would be im- 
proper, in this case to decide. But that the 
use of the bay for navigation and fishing was 
claimed and enjoyed by the inhabitants of 
that province under those grants, is as fair- 
ly to be presumed, as that it was so claimed, 
and used by the inhabitants of New Jersey. 
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And we are sti'ongly inclined to thint that, 
if the right of the former of these states to 
the bay of Delaware, was founded on no 
other title than that of appropriation, by 
having used it for purposes of navigation 
and fishing, the effect of the Revolution, and 
of the treaty of peace, was to extend the 
limits of those states to the middle of the 
bay, from its mouth upwards. But be the 
title of the state of Delaware what it may, 
we are clearly of opinion, that, as between 
the plaintiff, who asserts, and has certainly 
shown, no conflicting title in the state of 
Delaware to the bay, and the state of- New 
Jersey, or those acting under the sanction of 
her laws, the court is bound to consider that 
law as a sufficient justification of the pro- 
ceedings under it, provided the locus in quo 
was within the body of the county of Cum- 
berland, which is nest to be considered. 

Thirdly. The third general question then, 
is, whether admitting the locus in quo to be 
within the tei*ritorial limits of New Jersey, 
it is within the limits of the county of Cum- 
berland, in which the proceedings complain- 
ed of took place? The boundaries of this 
county towards the bay are thus desci-ibed 
in the act which ci*eated it: "Then bounded 
by Cape May county to Delaware bay, and 
then up Delaware bay to the pUice of be- 
ginning." If the opinion of the court upon 
the last preceding question as to the con- 
struction of the original gi-ant from Charles 
II. to the Duke of York be correct, it would 
seem to follow that the westa-n boundaiy of 
this county extends only to low water mark 
on Delaware bay; the expressions "to Dela- 
ware bay," implying nothing more than to 
the east side of that bay, which the law ex- 
tends to low water mark. We mean not, 
however, to give any decided opinion on this 
point, because, in the first place, if there be 
any weight in the above suggestion, (and 
nothing more is intended,) the legislatm'e of 
that state can, at any time, should it be 
deemed necessary, define with greater pre- 
cision the limits of the county bordering on 
the bay; and secondly, because we thinlc 
it unnecessary to decide that point in the 
present case; being clearly of opinion, 

Fom'thly. That the objections to this form 
of action are fatal. It is an action of tres- 
pass, brought by the owner of the Hiram, 
for illegally seizing, taking, and carrying 
away the said vessel. It appears by the evi- 
dence, that, at the time of the alleged tres- 
pass, the vessel was in the possession of John 
Keene, in virtue of a hiiing of her to him 
for a month, by Hand, who had previously 
hh-ed her of the plaintiff, and that the time 
for which Keene had hired her, had not ex- 
pired when the seizm*e was made. The 
question is, can the plaintiff, imder these cir- 
cumstances, maintain this action? "We hold 
the law to be clearly settied, that, to enable 
a pei*son to maintain ti-espass, or trover, for 
an injury done to a personal chattel, the 
plaintiff must have had, at the time the in- 
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jury was done, either actual, or constructive 
possession of tlie thing; as well as the gen- 
eral or qualified property therein. The mere- 
ly being out of the actual possession is not 
sufficient to defeat the action, provided he 
has a right to demand it, because the gen- 
eral property, prima facie, draws to it the 
possession. But, if the general, owner part 
with the possession to another person, under 
a contract which entities such person to an 
interest m. the thing, though for a limited 
time, the owner cannot be considered as hav- 
ing a eonstinictive possession during that 
time, and consequently, he cannot maintadn 
an action of trespass for an injury done to 
it dming such possession of the bailee. His 
only remedy is an action on the case for con- 
sequential damages. See 1 Chit PI. 166, 167, 
150, and the cases there cited. Also, 8 Johns. 
337; 7 Johns. 9, 535; 11 Johns. 385. The 
Hiram then, having been lawfully in pos- 
session of Keene, under a contract of hiring 
for a month, which had not expired at the 
time the alleged trespass was committed, the 
action cannot be supported. 
Let judgment be entered for the defendant 
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CORKLB V. jNIAXWELL. 

[3 Blatchf. 413.]^ 

Circuit Court, S. D. New York. Jan. 23, 1856. 

Voluntabtl Payment— Exaction of Importer— 
Storage of Goods. 

1. A payment voluntarily made cannot be re- 
covered back, even though it could not have been 
enforced by law. 

2. When a payment has been obtained by 
fraud, oppression or extortion, or when it has 
been made to secure a right which the party 
paying was entitled to without such payment, 
and which right was withheld by the party re- 
ceiving the payment until such payment was 
made, such payment was not voluntary, and 
may be reeovei-ed back. 

3. It may also be recovered back when it was 
made upon a wrongful demand, to save the 
party paying from some great or in-eparable 
mischief or damage, from which he could not 
be saved but by the payment of the sum wrong- 
fully demanded. 

4. A person who. has his private warehouse 
designated by the secretary of the treasury as 
a place for the storage of dutiable merchandise, 
umler the act of August 6, 1846 (9 Stat. 53), 
and who, on being required by the government, 
before the depositing of any goods in his store, 
to elect to pay to the collector either the salary 
of an inspector, or one-half of the accruing 
storage at public store rates, elects the former, 
and makes payments thereunder, which are paid 
into the treasury, cannot recover them back. 
And this is so, even though the government had 
no legal right to demand the payments. 

rFollowed in Harrhnan v. Maxwell, Case No. 
6,105.] 

* DEleported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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5. Under the said act of August 6, 1S4G, no 
person has any right to keep a warehouse for 
the storage of dutiable goods, unless appointed 
by the secretary of the treasury; antk such ap- 
pointment can be revoked at pleasure. 

6. Under the said act of August 6, 1846, the 
government has a right to require the person 
whose warehouse is designated as a place for 
the storage of dutiable merchandise, to pay the 
salary of an -inspector to superintend the receipt 
and delivery of goods from the warehouse. 

This was an action at law against [Hugh 
Maxwell] the collector of the port of New 
York, to recover back certain sums of mon- 
ey paid by the plaintiff [John Corkle] and 
one Jackson jointly, to the defendant as such 
collector. The suit was originally brought 
in the supreme coiu't of New York, and was 
removed into this com-t by the defendant. 
Before the commencement of the suit, Jack- 
son assigned all his interest in the claim to 
the plaintiff, and the suit was, under the 
laws of New York, brought in the name of 
the plaintiff, without joining Jackson as a 
party. 

John S. JlcCulloh for plaintiff. 
J. Prescott Hall, for defendant 

INGERSOLL, Disti-ict Judge. Early in 
the year 1849, the plaintiff and Jackson, be- 
ing desirous to engage in the business of 
storing dutiable merchandise, under the ware- 
house, act of August 6th, 1846 (9 Stat. 53), 
made application to the secretary of the 
treasury to have the store No. 71 Greenwich 
street, in the city of New York, occupied by 
them, designated for that pm^pose. Upon 
such application, it was so designated, and, 
on the 14th of March, 1849, the plaintiff and 
Jackson entered into a bond to indemnify 
the government, the collector of the port, 
and all other officers of the customs, for any 
loss or damage which might happen to any 
goods which might be stored in such ware- 
house xmder the act. The secretary of the 
treasury, hy his cii'cular of Febmary 17th, 
1849, gave his instructions to all collectors, 
and other officers of the customs, by which 
the occupants or owners of all warehouses 
of a kind with that at No. 71 Greenwich 
street, were required to pay m'onthly to the 
collector a sum equivalent to the salary of an 
inspector, or, at their option, to pay month- 
ly to the collector one half storage, at the 
rates charged in stores owned by the United 
States, or leased by them; and this election 
was to be determined before any goods were 
placed in the store. On the 14th of March, 
1849, Jackson & Corkle were required, by 
the warehouse superintendent, to notify the 
collector, in writing, whether they would 
pay, for the use of the inspector required 
at their wai-ehouse, the sum of $1,095 per 
annum, payable monthly, or one half of the 
•amoimt of storage accming on goods in their 
warehouse, at public store rates. On the 
same day, Jackson replied thus to the letter 
of the warehouse supei'intendent: "I beg to 
inform you that, having the option of choos- 



ing, I adopt that mode of paying the in- 
spector's salary, of thi-ee dollars per day." 
During the collectorship of Cornelius TV. 
Lawrence, to wit, up to the 1st of July, 1S49, 
Jackson & Corkle paid to him, for the use 
of the United States, three dollars a day, 
monthly, towards an inspector's salary, for 
his services at their warehouse; and, dur- 
ing the collectorship of the defendant, to wit, 
from the 1st of July, 1849, to the 1st of May, 
1552, they paid to him, for the like sei'v- 
ices, the like sum of three dollars a day, 
at the end of eacli month. These several 
payments were handed over to the treasm'y 
of the United States. When the payment 
for September, 1849, was made, it was made 
under protest, the plaintiff claiming, in the 
protest, that the services of an inspector were 
of no value to him, by reason of an order 
prohibiting the receipt of bonded goods at 
his warehouse, and also that the demand was 
contrary to the act of August 6th, 1S46. 
When the payment for November, 1851, was 
made, it was made under the following pro- 
test, dated December 1st, 1851, addressed to 
the defendant: "You are nereby requested 
to take notice that we make the payment 
of this month's half storage (as inspector's 
salary) for the use of om* private bonded 
warehouse, number 71 Greenwich street, un- 
der protest, claiming that you and the gov- 
ernment have no right to collect said exac- 
tions; that they are not a proper demand 
against us, under any law of the United 
States; that the rent and labor of said ware- 
house is paid by us alone; that inspector's 
salaries are properly and solely chargeable 
on the general revenue, and not on us, the 
owners of private bonded warehouses; and 
that our agreement heretofore made with you, 
to pay half stoi-age or inspector's salary, was 
compulsoxily and illegally exacted from and 
imposed on us by you, under color of your 
office, as a condition of our enjoying the 
rights secm'ed to us under the warehousing 
laws of the United States. AVe extend this 
protest to the present and all past and fu- 
tm'6 similar exactions from us, and shall 
hold you and the government responsible 
for them in damages, and submit to such ex- 
actions temporarily, only to continue in the 
use of said warehouse. Jackson & Corkle." 
This sffit is brought to recover back the sev- 
eral sums so paid. 

The plaintiff groimds his right of recovei-y 
upon his establishing two propositions— Fii-st, 
that there was no law authorizing the govern- 
ment, through its agent, the defendant, to 
demand the payments which Jackson & 
Corkle made to the defendant; and, second, 
that such payments were not voluntary, but 
were made under such coercion that they 
can be recovered back. It is admitted by 
the plaintiff, that if he fails in establishing 
either of these propositions, he must fail in 
this suit I will consider these two propo- 
sitions in their reversed order. 

Jackson & Corkle had no right to keep a 
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7\'areUouse foi* the receipt and storage of du- 
tiable goods, by any of the provisions of tlie 
act of August 6tli, 1846, or by any provision 
of any other act of congress. "Whatever 
right they had to keep a Tvarehouse, was by 
virtue of an appointment from the secretary 
of the ti-easury- That appointment was sub- 
ject to the will of the secretary. It is for 
no determinate time. The appointment could 
be revoked at pleasure, without violating 
any of their rights. It was subject to the 
will of the secretary. They had no right to 
continue to act as warehouse-keepers for the 
United States for any definite period of time. 
"What they had was only a privilege con- 
ferred upon them by the secretaiy of the 
treasui-y, and which was to continue so long 
as he willed it should continue. 

In considering the question, whether the 
payments made by Jackson & Corkle to the 
defendant were voluntary or not, or whether 
they were made under such coercion that 
they can be recovered back, it will be as- 
sumed, for the purposes of the argument, 
tliat neither the government nor the defend- 
ant had any legal right to demand the sums 
which were paid. But it is not every pay- 
ment upon a demand which could not be 
enforced by law, that can be recovered back. 
If it was freely and voluntarily made, there 
can be no recovery back. But, when the 
payment has been obtained by fraud, or by ; 
oppression or extortion, or when it has been 
made to secm-e a right which the party pay- 
ing was entitled to without such payment, 
and which right was withheld by the pai-ty 
receiving the payment until such payment 
was made, such payment was not voluntai-y, 
and the money can be recovered back. And 
it may be said, that where the money was 
paid upon a wrongful demand, to save the 
party paying from some great or irreparable 
mischief or damage, from which he could 
not be saved but by the payment of the sum 
wrongfully demanded, it can be recovered 
back. In the case in question, there was 
no fraud practised by the defendant upon the 
plaintiff, or upon Jackson. The defendant 
received the money honestly, and in obedi- 
ence to instructions from the secretary of 
the treasury, and paid the same over to the 
treasury. No fraud can be imputed to the 
defendant. 

But it is said by the plaintiff, that the 
payments were made by him and Jackson 
for the pm-pose of protecting themselves in 
the right which they had to use, at a time 
futm*e to the payments, the store No. 71 
Greenwich sti-eet, as a warehouse for duti- 
able goods; that they had such right with- 
out such payments; and that they made 
them in order that they might continue in the 
use of said warehouse. It has already been 
shown that Jackson & Corkle, at the time 
the payments were made, had no right to the 
future use of their store as a warehouse, 
and that they had only a privilege so to use 
it, so long as the secretary of the treasury 



willed that they should so use it. The pay- 
ments were not made to secure them in a 
i-ight which by law they were entitied to. 
This case is different from the cases whicli 
have been referred to, where an importer 
has been held to have a right to recover 
back from the collector an excess of duties 
which the collector has exacted. In such a 
case, the importer has a right (not merely a 
privilege) to have his goods impoi*ted upon 
the payment of the duties which the law 
imposes. And, if tlie collector demands a 
greater duty than is imposed by law, and re- 
fuses to give up the goods to the importer 
upon the payment of the legal duties, and 
will give them up only upon the payment, 
not only of the legal duties, but of the illegal 
excess, and the importer, in order to secm*e 
his right to the possession of tne goods, pays 
the illegal excess, he can recover back such il- 
legal excess, when a proper protest is made. 
Such a payment is not a voluntary payment 
It is made to protect himself in his, right to 
the goods, which he was entitied to, by law, 
without the payment of such excess. But 
Jackson & Corkle had no right, by law, to 
the future use of their store as a warehouse 
for dutiable goods. The payments made by 
them were, therefore, not obtained by fraud 
or oppression or extortion, nor were they 
made to secure themselves in a right that 
was unjustiy withheld from them. There- 
fore, they cannot be recovered back, even 
though the government, through its agent 
the defendant, had no legal right to demand 
them. The payments were, in contempla- 
tion of law, voluntary, and not made under 
coercion. ^ 

But I am of opinion, that the claim which 
the defendant, as the agent of the govern- 
ment, made upon Jackson & Corkle, and 
which they paid, was a claim authorized by 
law. The intent of the act of August 6th, 
1846, was, that the duties on all imported 
goods should be paid in cash, at the time 
of the importation. It provided, however, 
that if the duties were not so paid, the goods 
should be taken possession of by the col- 
lector, and be deposited in a public store or 
other store for receiving dutiable goods, and 
that they might there be kept, without (he p y- 
ment of duties, for the space of one year, at the 
charge and risk of the importer, and not at 
the charge or risk of the United States. No ex- 
pense or charge was to accrue to the United 
States, in consequence of the neglect of the 
importer to pay the duties and take the 
goods at the time of the importation. If 
they remained in store beyond one year, with- 
out the payment of the duties and charges 
thereon, they could be sold by the collector, 
and the proceeds of the sale, after deducting 
"the usual rate of storage," "with all other 
charges and expenses, including duties," were 
to be paid over to the importer. If, at any 
time within the year, the goods shoula be 
entered for re-exportation, the collector was 
required, upon the payment of the appropri- 
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ate expenses, to permit the goods to be 
shipped without the payment of any duties. 
In no event were the United States to be 
at any charge or expense for storing. 

The store of Jackson & Gorkle was author- 
ized by the secretary of the treasmy to be 
used by them as a private warehouse for the 
storage of dutiable goods. They were to re- 
ceive the prices of storage for all goods 
stored in their warehouse. In this way they 
were to be benefited. They were to be at 
all the expenses and charges of having their 
store placed in a proper condition to be used 
as a warehouse for the storage of dutiable 
goods. To be placed iii such proper condi- 
tion, it was not only necessary that the build- 
ing should be of a proper construction, with 
proper fixtures, but, also, that it should have 
attendants, to keep the goods safely for the 
purposes for which they should be stored. It 
would not be in a proper condition for a 
warehouse without an inspector, to guard 
and watch the goods while deposited in the 
building, and to superintend their receipt into 
and delivery from it As, therefore, it was 
necessary there should be an inspector, to 
make the building a proper warehouse, and, 
as Jackson & Corkle were, at their own ex- 
pense, to do everything to have the building 
in. a proper condition to be used as a ware- 
house for dutiable goods, it was right they 
should bear the expense of such inspector. 
That would be carrying out the intent of the 
act of August Gth, 1846, which was, that no 
expense should accrue to the United States 
in consequence of the neglect of the importer 
to pay the duties and take the goods at the 
time of the importation. If the goods had 
been stored in a public warehouse, the Unit- 
ed States would have been reimbursed for 
that expense, by proper charges against the 
goods for storage. And the arrangement 
made between the seci'etary of the treasury 
and Jackson & Coride, was a proper one to 
free the United States fi-om the charges of 
storing the goods in a private warehouse. 

It is said by the plaintiff, that the whole 
amount paid for the inspector's salary was 
not, in fact, paid over to the inspector, and 
that, at all events, for the amomit thus not 
paid over, a recovei-y can be had. However 
the fact may be, for the reasons suggested up- 
on the point fii'st considered, no recovery can 
be had. 

Judgment for defendant 



[6 Fed. Cas. page 558] 



Case Ho. 3, 231a. 

COKKS V. The BELLE. 

[8 Betts, D. G. MS. 63.] 

District Court, S. D. New York. Nov. 5, 1846. 

Collisiox—Stbam and Saii>— Evidence — Burden 
OF Proof — Costs. 

[1. The burden is on the libellant to prove the 
fault of the vessel charged with causing a col- 
lision, and also to prove that his vessel was free 
from blame.] 



[2. The general veracity of witnesses to a col- 
lision should not be impeached because of their 
different statements of atteudant incidents, as 
the confusion and disturbance consequent on 
the occurrence would naturally tend to prevent 
such distinct ob.servation as would enable the 
eyewitnesses to give concurrent descriptions.] 

[3. "Where, by a preponderance of evidence, it 
does not appear that a collision between a sloop 
and steamboat charged as the cause thereof 
was due to any want of skill or care on the 
part of the latter, it is unnecessary to inquire 
into the conduct of the sloop, as failure to prove 
the fault of the steamboat necessitates a dis- 
missal of the libel.] 

£4. There having been sLxong probable cause 
for the oction, and the sloop having sustained 
the principal injury, no costs should be awarded 
against her.] 

[In admiralty. Libel by Isaac Corks, own- 
er of the sloop Hoaxer, against the steam- 
boat Belle, for damages sustained by col- 
lision.] 

PER CURIAM. The owner of the sloop 
Hoaxer brings this action of collision for 
damages received from the steamer. The 
two vessels came together in the nighttime, 
last May, on the North river, and nearly op- 
posite to Cold Spring. The points of collision 
were the starboard bow of the sloop and the 
larboai'd part of the steamboat, aft her wheel 
house. 

The testimony presents the usual discord- 
ance in the statements given of the relative 
positions of the two vessels, and of the causes 
leading to the accident. The libellant, of 
eom*se, has the burthen on himself of maldng 
out, by preponderance of evidence, that the 
steamboat was in fault, and that the collision 
was not induced by any conduct blamable 
on the part of the sloop, and that she coidd 
not, under the circumstances, have avoided 
it The captain of the sloop, and his two 
men on board, agree in fixing her position, 
just preceding the collision, east of the mid- 
dle of the river,' heading directly up the river, 
on a S. E. wind. The two men also state 
that the BeUe was running down west of the 
middle of the river, and one of them says 
on the west shore. They assign, as the cause 
of the collision, a sudden change of course by 
the Belle, veering nearly eastivardly, and 
running directly across the bows of the 
sloop, and east of the middle of the river. 
The genei'al veracity of tliese witnesses is 
not to be affected by the different relations 
they give of the incidents attending the col- 
lision. The alarm necessarily accompany- 
ing such an occm-rence, at the time and place, 
would naturally occasion confusion and dis- 
turbance on both sides; and it is not to be 
expected that witnesses will preserve such 
seK-possession or distinctness of observation 
or recollection as to enable them to exactly 
concm* in their descriptions of what they 
saw. The two men (Atkins and Lost), it 
would appear, were both engaged steering 
the sloop. Atkins says, when he saw the 
steamboat close to him, she was coming, bow 
on, to the sloop's larboard side, and about 
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midships. That lie kept the sloop away, 
which changed her how from larboard to 
starboard towards the stern, and brought the 
bowsprit under her wheel guards. The 
steamer crossed the sloop's bows, and, by the 
blow, turned her head down the river. Lost, 
the other pilot, says that when the Belle was 
50 yards off, the sloop was ordered to keep 
away, and he obeyed the order, which 
brought her head about west; the Belle was 
steering directly east, across the bows of the 
sloop. It is manifest that, if the idea of this 
last witness was accurate, the two vessels, 
running in opposite directions, on the same, 
or parallel lines, mu?t either sti'ike directly 
head and head, or come together side by side; 
and he must, accordingly, have misappre- 
hended the effect of his o'mi manoeuver, or 
the course the Belle was making. But the 
evidence on the part of the steamboat, re- 
verses the relative position given the vessels 
by those for the libeUant, and shows the 
sloop was west of the middle of the river, 
and the Belle in the middle, or nearly so, and 
east of the sloop, so as to have the com-se 
she was running leave the sloop a clear berth 
to the west. Brett, Adams and Germain, 
swear the sloop was west of the Belle. Fos- 
ter, Ensign and Ostrom (the latter called by 
the libellants) coiToborate then* statement 
that the Belle was in the middle of the river, 
IvoeiJing her due course down. 

Xliose of the witnesses who observed the 
coiu'se of the sloop speak of her as bearing 
off westwardly, or immediately up the liver, 
but not in the way of the steamer till she 
jibed. "When that manoeuver was made, her 
head was brought round eastwardly, and she 
contimied off about N. E., and directly to- 
wards the steamer. Brett, one of the pilots 
of the steamboat, says the sloop jibed at a 
distance of 150 yards or less from the Belle: 
Adams a deck hand, thinlis she was within 
Vi of a mile or more, at jibing: Germain, 2d 
engineer, saw her jibe, and immediately the 
bell rang to stop the boat, and the engine was 
instantly stopped. Atkins thinlis the sloop 
jibed about a mUe from the Belle, and that 
tlie collision was 20 muiutes after. Lost 
says it was 20 minutes after he had been 
ordered to keep away, and had turned the 
head of the sloop west, that she struck, and 
was 150 yards off when she jibed. Witness- 
es must not be held with positiveness in re- 
spect to time and distance and circumstances 
such as existed in this case. The com- 
bined velocity of the two vessels was com- 
puted at IS miles the hour, and it is 
therefore most palpable that twenty min- 
utes, as supposed by Atkins, coidd 
not have been occupied in passing a mile; 
nor that Lost kept away 20 minutes after 
the coUision became threatening, or that 
he was 20 minutes passing 150 yards. 
Instead of a few yai-ds, the boats 



would have run five miles in twenty min- 
utes. The estimates made by the pilot of the 
Belle is much more rational, and is prob- 
ably as correct as might be expected or re- 
quired. He supposes the vessels 150 to 200 
yards apart, when the sloop jibed; and, as 
Atkins says the effort to keep away by the 
sloop was when the vessels were nearly in 
the act of striking, it would seem rational to 
conchide the movement of the sloop north- 
easterly, as the effect of jibing, wovild throw 
her nearly on the track of the Belle. The dis- 
tance of 150 to 200 yards would not exceed 
% of a mile, and, if the speed of the two 
boats was a mile in fotu: minutes, less than 
a minute wotdd bring them together after 
the jibing of the sloop. Such undoubtedly 
was the fact, and whether stopping the 
steamboat, or attempting to keep away the 
sloop before the wind, were die best possible 
modes of avoiding the danger, or lessening it, 
or some other proceeding would have availed 
better than either, the court will not now 
decide or inquire. Each vessel did what, 
under the exigencies, seemed, on board, best 
adapted to meet the peril; and com*ts are 
very cautious in substituting their own judg- 
ment, founded upon after views of the facts, 
as decisive of what was a reasonable and 
proper com'se of navigation or effect, at the 
instant, and under the circumstances in 
which a danger is presented to those navi- 
gating vessels. It is not necessary to go 
further then to inquire whether fault or 
want of due skill and cai'e have been estab- 
lished against the steamboat, as the cause 
of the injury, and the propriety or good 
judgment of the conduct on board the sloop 
can be of no moment until the evidence 
fixes blame upon the Belle, and shows the 
injm:y to have residted from her misconduct. 
And I think, most clearly, the libellant fails 
mailing that proof by a preponderance of 
evidence. 

The weight of testimony is against the 
allegations of the libel. The steamboat was 
navigating in about the middle of the river, 
and it is disproved that she was east of the 
sloop, and it is certain that, whatever her 
deviation was from a direct course down the 
river, it was made more eastwardly for the 
purpose of avoiding the sloop. The collision 
was on the starboard side of the steamer, 
and of course, the sloop being, by the weight 
of evidence, shown to have been west of 
her, far enough off to be secured a full 
berth, it must have been occasioned'by the 
jibing of the sloop, and then heading off 
rapidly into the track of the Belle. On the 
proofs as they stand, I accordingly find that 
the steamboat was not in fanlt, and that the 
libel must be dismissed. But as there was 
very strong probable cause for the action, 
and the injury was chiefly sustained by the- 
sloop, I shall not order costs. 
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In re CORIilES. 

[1 Betts, 0. C. MS. 10.] 

Circuit Court, S. D. New York. April Term, 
1811. 

Bail — Forfeitcke of Recognizances— Summakt 
Jurisdiction — Officers — Makshal—Komiit All 
Surety— Equity. 

[1. Money paid to a marshal in satisfaction 
of forfeited recognizances, upon mere notice of 
forfeiture, and without process or coercion, is a 
part of the fund for the payment of jurors and 
witnesses, and is received by the marshal as an 
agent of the treasury departmenL It can be 
recovered from him by an action at law if 
wrongfully paid, but is not within the custody 
or summary jurisdiction of the court.] 

[2. Where a person accused of crime furnish- 
es money to a nominal surety to indemnify him 
for giving bail, and thereafter flees the country, 
any claim by the nominal surety to have the 
money paid by him on the forfeited recog- 
nizances refunded is without sufficient equity to 
warrant the exercise of the court's summary 
jurisdiction to that end.] 

[In the matter of Joseph W. Oorlies' bail 
for James Bottomly, Jr. Heard on motion 
to vacate an order forfeiting the recogni- 
zances, to have the recognizances delivered 
up and cancelled, and to compel Mr. Wad- 
dell, ex marshal, to refmid the amount of 
the recognizances.] 

BETTS, District Judge. A motion was 
made in this case at the close of the last 
November term, and was argued by the 
counsel for the applicant and by the U. S. 
attorney on behalf of the TJ. S., and by coun- 
sel for the late marshal. The judges having 
no opportunity to confer upon the ease, it 
was necessarily laid over to the present term. 
The motion is founded upon an affidavit and 
notice, and seeks to have vacated two orders 
of the eom-t entered the 6th of August, 183S, 
forfeiting two several recognizances before 
that entered into by the applicant, and to 
have the two recognizances delivered up and 
cancelled; and also that the late marshal, 
Mr. Waddell, repay ?4,000, the amount of 
said recognizances paid him by the applicant 
on the 10th of August, 1838. The notice also 
indicates that such other relief will be asked 
for as the nature of the case may require. 

On the 23rd day of April, 1838, James 
Bottomly, Jr., was arrested on two warrants, 
—one on a charge of perjury, and the other 
of bribery, committed in entering goods at 
the custom house of this port He was 
brought before a police magistrate, and the 
examination at his instance was deferred 
until the next day, and the magistrate signed 
his commitment on the charges, for exam- 
ination. The prisoner was then brought to 
the marshal's office, and, at his instance and 
by mutual assent of the district attorney 
and the counsel for the prisoner (the ap- 
plicant Corlies being also present), it was 
arranged that the prisoner should give bail 
to appear before the district judge the next 
morning, and the two recognizances in ques- 



tion were therefore executed before L. Ra- 
pelje, TJ. S. commissioner, &c., and the pris- 
oner was discharged. He immediately fled 
the coimtry. The next day, Corlies request- 
ed the deputy marshal to have no costs made 
on the recognizances, as he would pay the 
money on notice to him that it must be paid. 
He also declined the offer of the marshal to 
be supplied with officers and assistants to 
pursue and apprehend the prisoner- The 
collector deposes that he was informed and 
believes Corlies was indemnified for be- 
coming bail. On the day the deputy marshal 
informed Corlies that the i*ecognizances had 
been forfeited, he paid to him the money in 
question. No process was taken out; no de- 
mand was made upon him; and no coercion 
or threat employed. The applicant has never 
brought his action in a state com-t against 
the late marshal to recover back the money. 

We do not deem it necessary to decide oi* 
discuss the various points brought forward 
on the argument, respecting the regularity' 
of the proceedings in taking or forfeiting the 
recognizances, or whether the applicant has 
lost his right to relief on motion, from his 
long laches. It appears to us there are two 
insuperable objections to any order being 
now given by the court, touching the dispo- 
sition of the money: First, that the mar- 
shal is out of office, and is not holding the 
money under any process or authority of the 
com-t To certain purposes a marshal may 
remain an officer of the court, and be sub- 
ject to its authority, at least whilst he is 
yet acting under or executing its process, 
although his term of office has expu-ed; but 
we are not aware of any principle which sub- 
jects him to the summary jm'isdiction of 
this court, after his commission has ta'mi- 
nated, for his official acts not connected with 
the execution or retm*n of process. But, sec- 
ond, we had occasion to observe soon after 
this money was paid the marshal, on decid- 
ing a motion or petition in behalf of the mar- 
shal that he had the instructions or direc- 
tions of the court whether to pay it over to 
the collector or to the United States, that 
the money, after it was collected, in no way 
came under the authority of the court It 
is not to be paid into court, nor is the mar- 
shal a depository, subject to the orders and 
control of the court in respect to such mon- 
ies. 

By the act of March 3, 1791, congress ap- 
propriated a sum arising from fines and 
forfeitures to the United States, and equal 
to the amount thereof, for the payment of 
jurors' and witnesses' fees, &c. 2 [Bior. & 
D.] Laws, 226, § 1 [1 Stat 216]. The act con- 
taining this appropriation clause was re- 
pealed May 8, 1792. 2 [Bior. & D.] Laws, 
302, § 8 [1 Stat 278]. But the clause itself 
is recognized as La force by every appropria- 
tion bill passed since that period,— the appro- 
priation to those objects being invariably "in 
aid of the fund arising from fines, penalties 
and forfeitures," &c. Act March 3, ISil [o 
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Stat. 427]. The practice in this court has 
always been in conformity to that allotment 
of such monies; the proceeds of all lines and 
penalties being paid directly to the marshal, 
except in cases of forfeitm*es on seizures un- 
der the revenue laws, or others, which are 
collected by means of the process of the 
court. In such cases the money comes first 
into the court, and is thereafter paid out to 
the collector, &c., and doubtless whilst the 
marshal holds the process or the money 
made by it he may be amenable to the court 
in respect to such collection to tlie same 
desrree .as in other suits pending. But often 
in the one case the money goes into the 
hands of tbe collector, and in the other to 
those of the marshal, to be disbursed pursu- 
ant to the provisions of law or to be ac- 
counted for with the treasury department, 
and tlie matter no longer belongs to the cogni- 
zance of the court 

We think the principle applies directly to 
the present motion. This money must nec- 
essarily enter into the accounts of the late 
marshal with the treasury department, as 
a disbursing agent of that department, and 
not as an officer of the court. It was never 
deposited in court, or placed with the mar- 
shal by its order or authority. The marshal 
is by statute to pay the contingent expenses 
of the court, including jurors' and witnesses' 
fees and those of the district attorney and 
clerk in criminal cases. Yet, although the 
fees accrue from services rendered in court, 
in aid or execution of its powers and func- 
tions, the court will never exercise a sum- 
raaiT Jul-isdiction over the marshal to en- 
force such payments, for the plain reason 
that the money is not committed to him by 
the court or obtained by him through its 
process or powers. 

We do not say the court would not inter- 
fere in respect to this money had it been 
made by execution or the forfeiture of the re- 
cognizances or had it been collected by other 
coercion from the bail by the marshal colore 
officii; but the facts of this case do not 
bring it within the reason or equity of such 
jurisdiction admitting the coui't might right- 
fully exercise it Again, it is palpable, upon 
the depositions before us, that this was the 
money of the criminal, and not of the bail, 
and all the concomitant circumstances ren- 
der the transaction equivalent to a deposit 
of the money by the accused with the mar- 
shal as a pledge for his appearance. This 
was a favor accorded him at his urgent in- 
stance, and with the assent of his counsel and 
the district attorney. There can be no 
grou]pd, therefore, to impute or surmise ex- 
tortion or oppression by the officer in the act 
Wlien the accused instantly availed himself 
of the indulgence to abscond from justice and 
flee the country, there is wanting every in- 
gredient of conscience and equity in the de- 
mand of his nominal surety to have the 
pledge refunded him; and it is only in cases 
of urgent and impressive equity that the 
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summary relief now invoked will be granted 
a party. If he has relief at law, that re- 
source is open to him, and we shall leave 
him to the action he has instituted, without 
intimating any opinion upon the legal valid- 
ity of the proceedings under which the money 
came into the marshal's hands. The court in 
which the action is pending is the proper 
tribunal to which those points should be sub- 
mitted. Motion" denied, with costs. 
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CORLISS V. WHEISLER & ^^TXSON 
MAJSrUF'G CO. 

[2 Pish. Pat Cas. 199; * 9 Pittsb. Leg. J. 89.] 

District Court, D. Connecticut Oct Term, 
1S6L 

PATE^'T3~" Valves of Steam Exgixes"— Cox- 
STKUCTiox OF Claim. 

A, claim for "the method, substantially as de- 
scribed, of regulating the velocity of steam 
engines by combining a regulator with a liberat- 
ing valve gear," covers not only the specific ar- 
rangement and combination described in the 
specifications, but any arrangement and com- 
bination, for the purposes mentioned, which em- 
body the ideas, principle, and mode of opera- 
tion of the patentee. 

This was a bill in equity filed to resti-ain 
the infringement of letters patent for "im- 
provement in cut-off and working the valves 
of steam engines," gx-anted to the complain- 
ant [George H, Corliss] March 10, 1849, and 
reissued May 13, 1851, and again, in six di- 
visions, July 12, 1859; and, also, of lettex'S 
patent for "improved cut-off gear," granted 
to him July 29, 1851, and reissued July 26, 
1859. The claims of the original patents are 
given below; those of the reissues will be 
found in the opinion of the eom't. 

Patent of March 10, 1849: ""U^hat I claim 
as my invention, and desire to secure by let- 
ters patent, is. First The method, substan- 
tially as described, of operating the slide 
valves of steam engines, by connecting the 
valves, that govern the ports at opposite ends 
of the cylinder, with sepai-ate arms of the 
rock shaft, or the mechanical equivalents 
thereof, so that; from the motion thereof, the 
valve that keeps its port or ports closed shall 
move over a less space, while its port or 
ports are closed, than the one that is opening 
or closing its port or ports, and vice versa, 
while, at the same time, the two arms by 
which tliey are operated have the same range 
of motion, as described, whereby I am ena- 
bled to save much of the power heretofore 
required to work the slide valves of steam en- 
gines, and by which, also, I am enabled to 
give a greater range of motion to the valves 
at the periods of opening and closing the 
ports to facilitate the induction and eduction 
of steam, as specified. And lastly, I claim 
the method of regulating tlie motion of steam 
engines by means of the centrifugal regu- 



^ [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 
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lator, by combining the said regulator wiUi 
the catches that liberate the steam valves, 
by means of movable cams or stops, substan- 
tially as described." 

Patent of July 29, 1851: "I claim the ar- 
rangement of the lifting rods, and the method 
of operating them by the disc plate, as rep- 
resented in the accompanying drawings, is 
peculiarly suited to tliis method of effecting 
the disengagement of the valves from the 
mechanism by which they are opened, for 
the disc plate imparts a transverse motion to 
the connecting rods, which causes them to 
rock upon the stops, and thus slide off their- 
respective toes on the rock-shaft arms. But 
while I prefer this arrangement of eccentric 
gear, I wish it to be understood that I do not 
restrict myself to its employment, as my im- 
provement may be applied to many other 
systems of mechanism by which valves are 
opened. As such systems may not possess 
the peculiar rocking motion I have men- 
tioned, it will be necessai-y, in some eases, to 
disengage the lifting rods by some moving 
member of the engine, through the combina- 
tion of any convenient and suitable mechan- 
ical device. In combination with the recip- 
rocating motions communicated to the lifting 
rods by the eccentric geai-, I claim imparting 
a lateral movement to the free extremities of 
said lifting rods, to disconnect them from the 
valves and permit the latter to close, to cut 
off the steam or other expansible fluid by 
which the engine may be driven, whereby 
these rods are made to perform their usual 
duty of opening the valves, and, in addition, 
that of catches or latches in alternately con- 
necting the valves with, and disconnecting 
them from, the mechanism by which they are 
opened, thus greatly simplifying the con- 
struction of the valve gear, rendering the 
same more durable and less liable to get out 
of order." 

R. S. Baldwin, E. W, Stoughton, and B. B. 
Curtis, for complainant 

B. F. Thurston, B. J. IngersoU, E. M. Dick- 
erson, and 0. M. Keller, for defendants. 

NELSON, Oh-cuit Justice. 1. The patent is- 
sued to Corliss, dated July 12, 1859, num- 
bered 763, and which is a reissue, in part, of 
the original patent [No. 6,162], dated March 
10, 1849, claims as follows: "The method, 
substantially as described, of regulating the 
velocity of steam engines, by combining a 
regulator with a liberating valve gear." We 
are of opinion that 'the claim covers, not only 
the specific ai-rangement and combination de- 
scribed in the specification, but any arrange- 
ment and combination, for the purposes men- 
tioned, which embody the ideas, principle, 
and mode of operation of the patentee; and 
that, within this interpretation of the claim, 
in connection with the specification, the de- 
fendants' machine complained of, infringes 
the complainant's patent. We are also of 
opinion that the arrangement and combina- 
tion were new and patentable. 



2. The patent issued to Corliss, dated July 
12, 1859, numbered 759, and which is also a 
reissue, in part, of the original patent of 
March 10, 1849, claims as follows: "The 
combination of liberating valve gear with 
valves which are moved paiallel to their 
seats, and continue their closing motion after 
their ports are closed, and commence their 
opening motion before their ports open." 
Another patent issued to Corliss, dated at 
the same time, numbered 760, and which 
was also a reissue, in part, of the patent 
of March 10, 1849, claims as follows: "The 
combination, substantially as described, of 
an air cushion with the liberating valve gear 
of steam engines." We are of opinion that 
both the above improvements ai-e new and 
patentable, and that the defendants* machine 
infringes the patents. 

3. The patent issued to Corliss, July 26, 
1859, numbered 780, and which is a reissue 
of the original patent [No. 8,253] of July 
29, 1851, claims as follows: "(1) Combining 
with the rocking levers or their equivalents, 
for operating the valves, the shoulders on 
the spring bars or their eqmvalents, substan- 
tially as described and for the pm-pose speci- 
fied, (2) And I also claim, in combination 
with the shoulders on the spring bars that 
operate the rocking levers, substantially as 
described, 13ie employment of the gauge bars 
or an equivalent therefor, to regulate the 
periods of closing the valves, whether the 
said gauge bai-s be regulated by a governor, 
or by other means as set forth." 

We are of opinion the above improvement 
is new and patentable, and that th<J defend- 
ants' machine infringes the patent 



Case No. 3,234. 

The CORNELIA AMSDEN. 

[5 Ben. 315.] ^ 

District Court. N. D. New Yorli. Sept Term, 
1871. 

Seaman's Wages— Mate— Disobediesce to Un- 
reasonable Okder— Wrongful Bischarge. 

The mate of a schooner had been on duty 
while the vessel was in port, from 5 a. m. on 
Saturday to nearly 2 a. m. on Sunday. Hav- 
ing then got the vessel ready to be towed out 
of port in the morning, he went to bed. About 
half past 3 the master called him to turn out, 
to help take the vessel out of port The mate 
refused, and the master himself cast the schoon- 
er off from the dock, and a tug towed her out 
of port and the vessel sailed, the mate doing 
duty, without further disobedience, till she ar- 
rived in the port for which she was bound, 
when the master discharged him, offering to 
pay his wages up to the time of his discharge 
if he would give a receipt in full. The mate 
obtained some employment after his discharge, 
but for short periods and at a less rate of 
wages, and filei a libel against the vessel to re- 
cover wages up to the end of the month dur- 
ing which he was discharged. His disobedience 
was set up as a defence. Held, that the mate 



^ [Reported by Robert D. Benedict, Esq., and 
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was disobedient, but his offence was a very 
slight and venial one, not justifying his dis- 
charge, and that he was entitled to some in- 
demnity, to be fixed by the discretion of the 
court; that he must be allowed full wages up 
to the end of one half month after his discharge, 
and wages at one-third of the agreed rate up 
till the end of the month in which he was dis- 
charged, and his expenses of travel from the 
port where he was discharged to the port where 
he was shipped. 

[Cited in The Superior, 22 Fed. 928.] 

HALL, District Judge. This is a suit for 
seaman's wages. The libellant, Arnold G. 
Harris, was shipped as first mate, for the 
season of navigation of 1871, at the wages 
of $60 per month, on the 3d of April, 1871, 
at the city of Buffalo, N. Y.; and was dis- 
charged by the master of the Amsden on the 
9th of May, at Erie, Pennsylvania. This 
suit was brought to recover the balance 
alleged to be due him for two months' wages 
up to the 3d June, 1871; and the libel alleges 
that the libellant was discharged without 
just cause. 

The answer alleges, "that on or about the 
7th day of May, 1871, and while said 
schooner was in the harbor of Toledo, and 
was about to leave said port of Toledo for 
the port of Erie, in the state of Pennsylvania, 
with a cargo of oats on board, the said libel- 
lant, being then on board in the capacity of 
first mate, then and there refused to perform 
service as first mate on board of said vessel, 
and then and there refused to obey the law- 
ful command of the master of said schooner, 
and was then and there guilty of disobedi- 
ent, mutinous and improper conduct on 
board of said schooner; that in consequence 
of such disobedient, mutinous and improper 
conduct on the part of said libellant, the 
master of said vessel was compelled to dis- 
charge said libellant from the service of said 
vessel, and did, for the reason aforesaid, on 
or about the 9th day of May, 1371, at the 
next port the said vessel reached after leav- 
ing Toledo aforesaid, to wit, at Erie afore- 
said, discharge said libellant from the service 
of the vessel, and at the same time offered to 
pay him for all services he had, up to the 
time of such discharge, rendered on board of 
said vessel; and also offered to pay the fare 
of said libellant from Erie to BufEalo." It 
also alleges the libellant's refusal to accept 
what was so offered. The allegations of the 
answer are, perhaps, too general, indefinite 
and uncertain, to entitle the claimant to 
show the libellant's disobedience and mis- 
conduct as a justification for his discharge— 
Macomber v. Thompson [Case No. 8,919]— 
but, as no objection to the answer was taken 
before or at the hearing, the question of the 
sufficiency of the answer will not be dis- 
cussed, and the case will be considered upon 
its merits under the proofs of the respective 
parties. 

The evidence shows that the libellant, a 
resident of Buffalo, after being thus hired 
for the season as first mate, faithfully serv- 



ed in that capacity until the 7th of May,- 
1871; that on Satm-day, the 6th of May, 
while the vessel was lying at anchor in the- 
harbor of Toledo, and about 5 o'clock in the- 
morning, the Ubellant called the men and. 
turned to and kept the crew at work tmtil 
about 5 in the evening— the master beiag- 
absent from the vessel much of the time 
during the day; that then a tug came along- 
side with orders from the master to get 
up anchor and lay the Amsden alongside 
an elevator; that they got alongside the 
elevator and made the vessel fast, but the- 
elevator not being ready to receive the ves- 
sel's cargo, the work on the vessel was 
resumed and continued until about 8 o'clock 
in the evening; that about 8 o'clock the ele- 
vator commenced receiving the vessel's cargo- 
of gi*ain, and the libellant, as first mate, then 
went into the elevator and remained there, 
tallying- the grain, until half past 1 o'clock 
on Sunday morning, when the last of the car- 
go was delivered,— the libellant and the crew 
having been kept on duty imtil that time; 
that they then cleared up the decks, of the 
vessel, hoisted in the boat, put the hatches 
down, and about 2 o'clock at night got the 
tow-hne on boai'd, ready for moving in the 
morning; that the libeUant then told the 
crew they might tm'n in, and went to his 
berth; that the vessel was safely moored and 
was exposed to no danger where she lay; 
that the libeUant had been asleep but a short 
time when the master of the tug rapped at 
the cabin door and woke him up; that he 
told the master of the tug to go away and 
not trouble him imtil daylight; that the mas- 
ter of the tug said the day was breaking 
then, but went away; that the master of the 
Amsden soon after, and about 20 minutes to 4 
o'cloci:, got up and told the libeUant to caU 
the men; that the libeUant replied that he 
had worked them aU night, and could not 
get up untU daylight; that the master of the 
vessel again told the libeUant he wanted him 
to get up and get the vessel under way, and 
the libeUant again decUned; that the master 
of the vessel soon after cast the lines off the 
dock, and the tug then straightened up on the 
tow-line, and started the vessel for Erie, 
when the libeUant came out and resumed his 
duties, going into the forecasUe and turning 
out such of the men as had not turned out on 
the caU of the master; that he continued to 
do duty as first mate without any farther dif- 
ference with the master, or any neglect of 
duty, xaxiR they reached Erie,— which they 
did about noon on Monday,— and there dis- 
charged the cargo, under the libeUant's supei'- 
vision and dkection. On Tuesday morning, 
after the cargo had been discharged, and 
whUe they were washing up the deck, the 
master of the Amsden told the UbeUant there 
were no freights for them at Sandusky, and 
the vessel would probably lay up; that he 
did not want him any longer because they 
could not agree, and that he would settle 
with the libeUant there, at Erie; and he then 
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discharged him from the vessel. Aiter this 
discharge the master of the Amsden offered 
to pay the lihellant his wages up to the time 
of the discharge, if the libellant would sign 
a receipt in fuU, written hy the master, which 
the lihellant refused to do; and the master 
then declined to pay him. The libellant left 
the vessel, stating to the master where he 
could he found, and his willingness to go on 
hoard at any time. The vessel did not lay 
up, but continued her usual employment; 
and the libellant did not get other employ- 
ment as mate, though he made some efforts 
for that purpose. He, however, got other 
employment at different times, for very short 
periods and less pay. The master of the 
Amsden has since employed a first mate in 
the place of the libellant, at less than $50 per 
month. There is some evidence that there 
was a demand for fii-st mates at Buffalo at 
prices varying from $40 to $60 per month, 
and it is believed the libellant might have 
obtained employment at the former wages. 

There can be no doubt that there was a 
single act of disobedience of orders on the 
part of the libeUant; but there is scarcely 
any doubt that the requirement of the mas- 
ter which led to such disobedience was un- 
usual and apparently unreasonable, if not un- 
justiSable and oppressive. There is nothing 
in the case to show that any extraordinary 
emergency existed which would fully justify 
the master of the Amsden in requiring his 
mate, who had been kept constantly on duty 
from 5 o'clock on Saturday morning to nearly 
2 o'clock on Smxday morning, to tm-n out at 
half past 3 o'clock on Sunday morning, and 
before he had more than an hour and a half 
of rest, in order to take the vessel out of a 
port where she was safely moored. At most 
the offence was a very slight and venial one, 
— even if it be conceded that the master had 
a sti-ict right to require his crew to take the 
vessel from port at that early houi* of the 
Sabbath,— and no other act of disobedience 
or misconduct being imputed to the libeUaut; 
either in the pleadings or by proof, his dis- 
chai'ge was clearly unlawful. See 1 Pars. 
Mar. Law, 461, note 3, and cases cited; Smith 
V. Treat [Case No. J3,117]. 

The opinion of the late Judge Ware, in 
the case last cited, expresses, in the most ap- 
propriate and exact terms, the general doc- 
trines of the com'ts of admiralty bearing upon 
the question under discussion; and it states 
very clearly and succinctly the principal rea- 
sons which have influenced their judgments. 
The views expressed in the following extract 
from his opinion must meet with general con- 
cirrrence. He says: "Generally speaking, 
the causes which justify the master in dis- 
charging a seaman before the termination 
of the voyage, and especially in a foreign 
port, are such as amount to a disqualifica- 
tion, and show him to be unfit for the serv- 
ice he has engaged for, or unfit to be trust- 
ed in the vessel. They are: Mutinous and 
rebellious conduct, persevered in; gross dis- 
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honesty or embezzlement, or 'theft, or habit- 
ual drunkenness; or where the seaman is 
habitually a stirrer-up of quarrels, to the 
destruction of the order of the vessel and the 
discipline of the crew. 1 Pet. Adm. 168, 175 
[Thome v. White, Case No. 13,989]; 2 Pet. 
Adm. 268 [Black v. The Louisiana, Case No. 
1,461]; Bee, 148, 184 [Drysdale v. The Hanger, 
Case No. 4,097; Sprague v. Kain, Id. 13,250]; 
Orne v. Townsend [Id. 10,583]; The Lady 
Campbell, 2 Hagg. Adm. 5; The Vibilia, Id. 
228. Ordinarily tbe law will not justify the 
master in dismissing a seaman for a single 
offence, unless it be of a very high and ag- 
gravated character, implying a deep degi*ee 
of moral turpitude— or a dangei-ous and un- 
governable temper or disposition. It looks 
on occasional offences and outbreaks of pas- 
sion, not so frequent as to become habits, 
with indulgence, and by maritime com-ts it 
is administered with lenity and a due regard 
to the character and habits of the subjects 
to whom it applies. They are a race of 
men proverbially enterprising and brave, ex- 
posed by the nature of their employment to 
great personal dangers and hardships, con- 
tending with the elements in then: most vio- 
lent and tempestuous agitations, and en- 
countering these dangers and hardships with 
the most persevering courage. But with all 
this they are of a temperament hasty and 
cboleric, quick to take offence, and ready on 
the excitement of the moment to avenge 
any supposed wrong or indignity. The law 
looks on the fairer traits of their character 
with kindness, and as making some com- 
pensation for defects and faults which are 
perhaps not -unnaturally, or at least are very 
frequently, associated with those qualities 
which render them so valuable to their 
countiy in peace as well as in war. And 
when these show themselves occasionally, 
and are not habitual, it will not visit them 
with severity, but imposes its penalties with 
a sparing hand. From considerations of this 
kind, the court wiU seldom punish a single 
offence with the forfeiture of all the wages 
antecedently eamed, much less will it be 
held as a justification of a discharge of a 
seaman from the vessel." 

It must, howevei", be remembered that the 
language of Judge Ware, just cited, was 
used in a ease where the lihellant was a 
common seaman only, and that courts of ad- 
miralty would be less indulgent and much 
more exacting in the case of the . first or 
second officer of a vessel. His higher posi- 
tion, gi'eater compensation, and imperative 
duty to abstain from setting a bad example 
to the crew, as "wdl as his presumed sii- 
periority in every quality which enables one 
to understand and appreciate the necessity 
of a strict discipline and due subordination 
and obedience on ship-board, and to be tem- 
perate and disa*eet in language and conduct, 
under circumstances likely to excite the 
angry or evil passions of an ordinary sea- 
man, would properly be considered as a just 
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foundation for exacting a strict performance 
of dnty, and for punishing witli due severity, 
by deduction of wages or otherwise, every 
act of disobedience or misconduct. 

Tlie question in regard to the amount wliieli 
tlie libellant is entitled to recover in this 
ease is a more difficult one. It was not in- 
sisted tliat tlie suit was prematurely brouglit, 
and the question is therefore one of amount 
of wages, compensation, or damages. The 
libellant has not obtained other employment 
as a first mate, or as a mariner, and it would 
seem that if he was a competent fix-st mate, 
he was not probably bound to seek employ- 
ment in the capacity of a seaman before the 
mast— Sheffield v. Page [Case No. 12,743]— 
in order to reduce his claim to full indemnity 
for the loss of his stipulated wages. 

In all cases of imlawf ul discharge, the sea- 
man has a right to fuU indemnity, and, in 
some instances, the discharged seaman has 
been allowed wages for the fuU voyage, 
though he was discharged long before its 
close. I am inclined to think that in or- 
dinary cases a full indemnity for his loss 
(deducting his wages earned in other em- 
ployment during the period of his engage- 
ment) should be held sufficient And the rea- 
sons which have induced courts or admiralty 
to allow seamen shipped for a voyage to dis- 
tant foreign ports and back, full wages for 
the whole voyage when discharged without 
cause in a foreign port where it would be 
very difficult for them to secm-e employment, 
do not apply with the same force to engage- 
ments for the season upon our inland waters, 
with theii- numerous ports in easy communi- 
cation with each other, and at which it is 
not ordinarily difficult to secure employment. 
And when, as in this case, the libellant was 
actually disobedient, and, perhaps, technical- 
ly in fault,— when he might properly, per- 
haps successfully, have appealed to the rea- 
son and humanity of the master in the first 
instance, instead of bluntly refusing obedi- 
ence,— a com-t proceeding according to the 
course of the civil law, and tha-efore entitled 
to exercise a liberal disa-etion in fixing the 
amount of the libellant's recoveiy, can prop- 
erly limit itself to what will probably, if not 
certainly, be a just indemnity to the libellant. 
Fland. ilar. Law, 377, 378, note 1, and 400; 
Emerson v. Howland [Case No. 4,441]; 1 Pai-s. 
Mar. Law, 462, note 5, and cases cited. 

In view of all the circumstances, I shall 
allow the libellant full wages up to the end 
of one half month after his discharge, and 
§3.75 for his fare and expenses in travelling 
from Erie to Buffalo; and at the rate of 
$20 per month for the residue of the time up 
to the 3d of June, the end of the second 
month of his engagement. Such an allow- 
ance as will afford no encouragement to either 
master or seaman to violate his engagement 
should be made, and I have endeavored to 
do so in the present case. And, in cases 
where it is proper, I shall not hesitate to 
punish disobedience or misconduct by a de- I 



duction from the wages earned, or to dis- 
courage and discountenance the bringing of 
suits on frivolous grounds, by the exercise of 
a suitable discretion in respect to costs. 

There will be a decree for the libellant for 
?36.75, with costs. 
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The CORNELIUS 0. VANDERBILT. 

[Abb. Adm. 361.] ^ 

District Court, S. D. New York. Dec. Term, 
1848. 

CoLLisiox — Stcam and Sail— Depaiiture peom 
Rule— New Yoiik Harbor. 

1. Where a steamer and sailing vessel are ap- 
proaching each other in dangerous proximity, it 
is not, in ordinary circumstances, the duty of 
the sailing vessel to give way to the steamer; 
but it is her right and her duty to maintain 
her course. 

[Cited in The Sunnyside, Case No. 13,620.] 

2. But if there are special circumstances from 
which it clearly appears that the sailing vessel 
can prevent a collision otherwise inevitable, by 
a departure from her course, she is bound to 
make it. 

[Cited in The Nacooehee, 22 Fed. 859.] 

3- A sailing vessel on the wind, meeting or 
converging towards a common point with a 
steamer, has no right to persist in her course 
in such a manner as to make a collision proba- 
ble, or so as to drive the steamboat into danger 
or exposure in order to avoid her, particularly 
after being hailed to change her course. 

[Cited in McWilliams v. The Vim, 12 Fed. 
914; The Garden City, 19 Fed. 535.] 

4. This principle is especially applicable to 
sailing vessels and steamers meeting in. the 
harbor of New York. 

This wqs a libel in rem, by Blias S. Bloom- 
field, owner of the sloop Grocers, against 
the steamboat Cornelius C. Vanderbilt, to re- 
cover damages for a collision between the 
two vessels. 

Bloomfield, for libellant 
H. B. Cowles, for claimants. 

BETTS, Distiict Judge. On the afternoon 
of the 2oth of July last, the steamboat Cor- 
nelius C. Vanderbilt, and the sloop Grocers, 
owned by the libellant, came into collision 
off the Battery, in the harbor of New York. 
The sloop sustained damages, as is alleged, 
to the amount of about $400. 

The collision occurred in the following man- 
ner:— The steamboat left pier No. 1, on the 
North river side, at her stated time, 5 p. m., 
for Stonington. Her wheel, as usual, was 
put hard-a-starboard on starting, in order 
to bring her round on a, curve to her true ' 
course, in the shortest space practicable. 
The wind was southwest, blowing free, and 
the tide flood. As the steamer was in the 
act of leaving the dock, and under way, the 
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sloop Grocers was seen out in the river, 
about a quarter of a mile distant. The sloop 
was on the wind, upon her starboard tack, 
heading southeasterly, with the wind free 
about two or three points. The sloop was 
bound into the East river and up the Sound. 
In the direction the two vessels were pm-su- 
ing, their tracks would necessarily cross, and 
in such manner as to render a collision in- 
evitable. They struck within a minute or 
two, the steamer being still on her turn, so 
that the bows of the two vessels came to- 
gether obliquely side by side; as some of the 
witnesses expressed it, they "sagged up 
against each other." The engine of the 
■steamer had been stopped and reversed, and 
the wheels were working backward when 
the vessels struck. When they were several 
rods apart, the sloop was hailed earnestly 
from the steamer to luff, or to put her helm 
down. The master of the sloop replied, "he 

would be d d if he would do it" The 

master of the steamboat Knickerbocker, 
whose boat was close alongside of the Van- 
derbilt, and crowded in shore by the latter 
boat in making her tm-n or sweep, testifies 
to the hail and reply, and says that there 
was sufficient room between the sloop and 
steamer for the sloop to have luffed and 
avoided the steamer, and that there was 
nothing in the way to prevent her so doing, 
or tm-ning about if necessary. This state- 
ment, as to the ability of the sloop to make 
either movement, is fully supported by the 
testimony of two passengers on board of the 
VanderbUt, — one of them an experienced 
boatman. The position of the sloop and 
other vessels in the vicinity prevented the 
steamer bearing up to the starboard. 

Laying out of view the evidence of the 
master and two pilots of the steamer, and 
that of the master and two hands of the 
sloop, whose statements as to the relative 
positions and acts of the two vessels are in 
direct conflict, there is opposed to the testi- 
mony of the two passengers the evidence of 
Midshipman Mulligan, who observed the 
transaction from the frigate Cumberland, at 
anchor a few rods off from the point of col- 
lision. His examination was taken by dep- 
osition, out of comrt, and tn applying his 
statements to the case, it must be remarked, 
that upon the whole evidence, it is clear he 
misapprehended the facts in several particu- 
lars, or has stated them imperfectly. He 
says that the steamer Empire State, at the 
same time, passed the sloop on her star- 
board side, and also simultaneously passed 
on that side of a French bark then there; 
that the collision took place astern of the 
Cumberland; that the sloop lowered her peak 
before the collision, and could not have 
luffed and gone clear of the steamer. These 
are circumstances of no great moment of 
themselves, but the proofs, which show be- 
yond question that the witness was mistaken 
in every one of those particulars, indicate 
that the young gentleman was not so clear 



and accurate an. observer of the occun-ence 
as to justify giving his version higher credit 
than that of Captain Van Pelt, of the Knick- 
erbocker, who differs from him in each par- 
ticular, and was so placed with his boat in • 
relation to the transaction as to have a bet- 
ter opportunity to observe the exigency of 
the situation of the two vessels, and their 
relative means to avoid it Messrs. Pom- 
eroy and Richmond, the passengers on board 
of the Cornelius Vanderbilt, were also placed 
nearer the scene of action, and were more 
concerned in noticing and marking what 
transpired than Mr. Mulligan; and all these 
testify to his misconception of those facts. 
Upon the evidence of these three witnesses, 
then, it is satisfactorily proved to have been 
within the power of the schooner to have 
avoided the collision, without hazard to her- 
self, or other inconvenience than that of 
luffing into the wind, and the few moments' 
delay which might arise from that ma- 
noeuvre. But it is contended by the libel- 
lant that he was not boimd to take that 
step, or do any thing other than hold the 
coxn-se upon the wind which the sloop was 
imder at the time. 

The court has too often stated and enforced 
the rule, to be now called upon to reason out 
its obligation and utility, that in ordinary 
ch'cumstances the sailing vessel so placed is 
not required to give way to a steamer; and 
also, that it is her duty and right to main- 
tain her course, ujiless something special in 
the existing facts makes it plain that the 
steamer cannot avoid a collision, and that 
the vessel mider canvas can prevent it, with- 
out endangering her own safety by chan- 
ging her com'se. The NaiTagansett [Case 
No. 10,019]; The Neptune [Id. 10,120]. See, 
also, on the relative rights and duties of 
steamers and sailing vessels in respect to 
collisions, The New Champion [Case No. 10,- 
146]; The Bay State [Id. 1,148]; The Wash- 
ington Ii-\ing [Id. 17,243]. Then a law high- 
er than any general maritime usage comes 
in force, and requires every man so to con- 
duct his vessel as to save her and others 
from the peril of a collision, if he can prob- 
ably effect it. And more especially will all 
px'ivilege to a particular tack or com-se or 
method of passing, not essential to her own 
safety, be withdrawn from a vessel, when 
she has notice that adhering to it will place 
another in jeopardy. She must then con- 
tribute to the common safety in such man- 
ner as a sound judgment on the facts and 
circumstances shall decide to have been nec- 
essary and proper. Accordingly, a sailing 
vessel on the wind, meeting or converging 
towards a common point with a steamer, 
has no right to persist in that course as a 
privileged one, in such manner as to make 
a collision probable, or to drive the steam- 
boat into certain danger to herself or other 
vessels in order to avoid her. The Hope, 
1 W. Rob. Adm. 157. In the harbor of New 
York, crowded as it is with craft of all de- 
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scriptions, so that but a limited space is 
allowed for the management of large ves- 
sels, and where batSing eddies and tides are 
to be encountered, it is more necessary than 
on broader pathways, for yessels of every 
class to forego special privileges, and ren- 
der in their own movements relief to the 
navigation of others with which there is 
danger of being brought in conflict, particu- 
larly if apprised what is necessary to be done 
to that end. 

The case in question affords an illustration 
of tlie necessity and application of this prin- 
ciple. Three steamers of the largest class 
left adjacent piers at the head of the Bat- 
tery, at pi-ecisely 5 o'clock each afternoon, 
to make their passages up the Sound. The 
time and manner of their departure was no- 
torious to eveiybody sailing in the hai-bor. 
It is also well known that they come out of 
these berths, heading directly west, -and 
must describe a complete circle amongst the 
shipping in the harbor in making a distance 
only the length of the Battery, in order to 
get their course east into the mouth of the 
river. Whilst moving over that curve, their 
means of ready self-control are considerably 
diminished; that is, they cannot sheer quick- 
ly to starboard, and generally can only sheer 
to larboard or stop and back. They are, 
undoubtedly, bound to use every reasonable 
foresight and precaution while coming into 
and working out of this practically crippled 
state. They must exercise a watchful at- 
tention, place competent and sufficient help 
at every post on board, and proceed so slow- 
ly as to secure the most immediate com- 
mand of their movements which is practi- 
cable. Being prepared with and ready to use 
these precautions, these steamers cannot be 
compelled to lie in their dock till the har- 
bor is clear of eveiy object that might fall 
in their way. They are entitled to claim the 
co-opei-ation of other vessels, when hazard 
of collision occm-s, to take measures on their 
part to prevent it; and the vessel which 
shall refuse to yield such aid when conscious 
of its necessity, and hold doggedly to a sup- 
posed right to throw the whole risk upon the 
steamer, must, in case of accident and in- 
jmy so caused to her, expect but slender 
sympathy in her appeal to the equity of 
courts of justice for recompense. 

I hold in this case, that it was a fault in 
the sloop not to have luffed up into the wind, 
when so urgently called to do it from the 
steamer, and where the necessity for her 
to do so was so strongly probable. The de- 
cided weight of evidence is that she could 
have complied without detriment or expos- 
ure to herself, and thus have opened a safe 
passage for the steamer. The master of the 
sloop testifies, that when hailed to put his 
helm down, he answered, "G d d ^u you. 



stop the steamboat;" and it is evident that 
he was influenced by the persuasion that 
the steamer had taken all the responsibility 
of the hazard in which the two vessels were 
placed, and had no right to claim his aid. 
I do not deem of great account the minute 
estimates of yards or rods, or moments of 
time, given by the various witnesses in re- 
spect to the transaction, nor whether the 
collision occiu'red more or less fathoms from 
the frigate Cumberland. The essential facts 
are substantially agreed to by the witnesses, 
and the opinions of those on board of the 
sloop, and of jMidshipman Mulligan, that her 
conduct was unexceptionable, and that of 
the steamer faulty, are overbalanced, in my 
judgment, by the clear proofs in the case. 

I shall accordingly order that the libel be 
dismissed, but without costs. I do not ac- 
cede to the impressions of one of the wit- 
nesses that the master of the sloop intended 
to run her against the light works of the 
steamer. I am satisfied he acted upon the 
belief that he was entitled to hold his course, 
and that the steamer, it she approached him 
or crossed his path, must do so whoUy at her 
own peril. In that he committed an error, 
which undoubtedly rendered the collision un- 
avoidable by the steamer, and he cannot 
therefore recover damages' for the injury 
thus brought upon herself, although he may 
have acted with no pm'pose or wish to preju- 
dice the steamer. On the other hand, the 
steamer could have stopped her way on com- 
ing out of the slip and discerning the sloop, 
before becoming surrounded by other ves- 
sels, and thus losing the power to extricate 
herself, and she thus might have gone ahead 
without interference with the sloop. She 
was excusable in proceeding and relying up- 
on the concuiTence of the sloop, if it should 
become necessary, to help in opening a way 
for both; but the disregard of that confi- 
dence, and the indisposition of the master 
of the sloop to do what was reasonable and 
proper on his part, does not impose an obli- 
gation upon him to fulfil it so as to lay a 
foundation for a demand by the claimant 
for costs against him therefor. There was 
some risk in running the steamer into the 
bay when, a sailing vessel was approaching 
her necessary course, in such manner that 
it might not be in her power, by her own 
exertions, to avoid becoming embarrassed by 
her, and that degree of imprudence, although 
not culpable, takes away the equity of a 
claim to costs. Decree accordingly. 
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Case ISTo. 3,236. . 

CORNEJjJL. T. DOWNER & BEMIS BREW- 
ING CO. et al. 

SAME T. AMERICAN BUSH CO. et al. 

[7 Biss. 346; ^ 2 Ban. & A. 514; 11 O. G. 3B1; 
9 Chi. Leg. News, 142.] 

Circuit Court, N. D. Illinois. Jan. Term, 1877. 

Patent — Wh.\t will be Consideued an Is- 
fkixgesiext — extent of patents. 

1. Where it is stated in a patent, "We do 
not wish to confine ourselves exclusively to the 
V shaped projection, as any form that will 
prevent the core from turning, independent of 
the bush, will produce th^ fjanife result," the 
patentees are not to be confined to the mere 
form, but any other form substantially like that, 
although there may be a change, would be 
within the terms of the patent. 

2. Where there is a slight change in a ma- 
chine, by which a new result is brought about, 
and which might be the subject of a patent, 
the invention should not be extended beyond 
the mere change, although the patent may be 
sustained, but where something elementary is 
discovered, and constitutes fairly a part of the 
invention of the patentee, no other inventor or 
manufacturer ought to be permitted to use that 
elementary part without paying tribute to the 
first inventor or originator. 

In eoiuity. The bill in these cases was filed 
[by George B. Cornell against the Downer & 
Bemis Brewing Company and others, and 
against the American Bush Company and 
others] upon the re-issues A and B, dated 
August 6th, 1872, of the original patent of 
Lacy & [G. B.] Cornell, of August 29th, 1871 
[No. 118,617], for an improvement in bushes, 
and wrenches for their insertion in beer bar- 
rels. The claim of division A, No. 5,026, is, 
"The wrench herein described, consisting of 
a shank A, plate B, projection D, and core 
E, the said core adapted to fit the opening 
through the bushing whereby the same is 
prevented from assuming an oblique position 
when being tm-ned into place, substantially 
as described." The claim of division B, No. 
5,027, is, "The screw-threaded metallic bung- 
bushing, made tapering upon both its outer 
and inner sides, and protected with the 
flange B, having the V shaped notch d, by 
and for the pin-pose described." A motion 
for a preliminaiy injunction was made on 
the first bill and affidavits in support, and 
opposed, and after full argument an order 
was entered February 4th, 1875, granting 
such injunction, nisi, etc., and the causes 
were brought to argument on pleadings and 
proofs in May, 1876. 

Goodwin, OflEield & Towle and 3". W. Mer- 
riam, for complainant 
L. L. Cobm-n, for defendants* 

DRU]VEMOND, Circuit Judge. In this case, 
everything must depend on the construction 
which shall be given to the patents which 
have been re-issued to the plaintiflf. If the 
true construction is that contended for by the 

^ [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



defendants, then it can hardly be said that 
the defendants have infringed. I do not pro- 
pose to consider these patents separate fi'om 
each other, but, really, as constituting to- 
gether substantially one patent, to accom- 
plish a particular piu-posp. To be sure, there 
are two patents issued, and two claims made 
by Lacy and Cornell, but they were issued 
at the same time (the re-issues),, and they 
refer to the same common object. If this 
were a suit upon the bung bush alone, with- 
out reference to the wrench, the court might 
possibly be disposed to take a different vieAV 
of the matter; but looking at both together 
as in a certain sense one conjoint patent con- 
sisting of several parts, the question is, What 
is the true constmction of the re-issued pat- 
ent? Is it so naiTow as that contended for 
by the defendants? I hardly think that it is. 
It seems to me that the object was to make 
a bush of a particular kind, possessing cer- 
tain attributes; and secondly, at the same 
time, to make a wrench which could be ap- 
plied to the bush in a particular way, so as 
to insert it in the cask or ban-el. The quali- 
ties of the bush were, that it was to be me- 
tallic, with a sci-ew on the outside, smooth on 
the inside, tapering both outside and in, 
and with a flange to press on the stave 
of the cask, and a device for the "engage- 
ment" of the wrench with it, by means of 
which it was to be inserted in the barrel. 
The wrench had a handle, its other end be- 
ing expanded or flattened out, and a device 
was attached to it by which it could be en- 
gaged in the bush, and it was to possess a 
core which was to be inserted in the hole 
of the bush, and into which, when the bush 
was screwed in the ban-el or cask, a wooden 
plug or bimg could be driven. Now, the 
question is, whether or not this was a paten- 
table invention, and how far the invention 
extends. There can be no doubt, I think, 
that it was a patentable invention. If it bu 
true that there were bung bushes manufac- 
tured of metal and with a screw outside, and 
a flange, which was to rest upon the stave 
of the ban'el, there does not seem to have 
been a bush constructed like that of the 
plaintiff's, and which was to be inserted into 
the barrel by the same device or apparatus 
as his, viz: by a wrench with a shank, and 
a device to engage with the bush, and witli 
a core constituting a part of the wrench 
which was to fit into the hole of the bush, 
and so, by the operation of revolving the 
bush in the barrel, to be inserted firmly, so 
as to make it tight, and in such a way that 
the operator could have complete conti'ol of 
the bush by means of the wrench, and press- 
ing equally on all sides of the bush, one of 
the objects being to remove the core and in- 
sert a different sized one, when necessary, 
corresponding to the size of the bung bush. 
I think, therefore, it was a patentable in- 
vention. As I understand, there never had 
been, before it was discovered by these par- 
ties, a bung bush with a wrench, such as are 



[6 Fed. Cas. page 569] 



(Case No. 3,237) CORNELL. 



described in these patents. The core, taking 
it altogether, seems to he an essential ele- 
ment of the device, and is one of the princi- 
pal objects, and I should thinlc, also, one of 
the principal excellencies of the whole de- 
vice, because it enables the operator in in- 
serting the bush into the cask, to command 
completely the act of insertion. I agree with 
the counsel of the defendants, that the V 
shaped device in the bush, and the corre- 
sponding device in the wrench, are essential 
parts of the invention of the plaintiff and 
Lacy; but while- that is so, the question is 
whether or not the plaintiff is resti'icted to 
the precise form in which the patent has set 
forth the device. 

There is a V shaped device in the bush, 
and there is a corresponding one in the 
wrench, where the bush is to be inserted— 
so that they engage together, and in this way 
the bush is inserted in the cask. While this 
is an essential part of the device, is the plain- 
tiff limited to that precise form? If he is, 
then I suppose it may be admitted that the 
defendants do not in that particular infringe; 
because that identical form is not used by 
the defendants. A change is made, but the 
bush is used substantially, as well as tlie 
wrench and the core, and another method is 
adopted by which the engagement takes 
place between the wrench and the bush, so 
as to hold the bush fast while it is being in- 
serted in the barrel. The main difficulty of 
this part of the case has been in reference 
to the particular device of the plaintiff. It 
is said in the patent, "We do not wish to 
confine om'selves exclusively to the V shaped 
projection, as any form that will prevent the 
core from tm-ning, independent of the bush, 
will produce the same result" They are not 
to be confined to the mere form, but any 
other form substantially like that, although 
there may be a change, would be within the 
terms of the patent. I have come to the con- 
clusion, after some hesitation, that consider- 
ing the core was a very essential part of the 
mode of inserting the bush, and one of the 
objects which the inventor had in view was 
to enable the wrench, and the core, as a part 
of it, to engage with the bush so as to firmly 
turn the bush in the ^ct of insertion— that 
the mere change in this method of engage- 
ment, although vailed in different ways, does 
not prevent the infringement of the substan- 
tial pai't of the plaintiff's device. It is often 
very difficult in patent cases to determine 
the extent of the invention. Where there is 
a slight change in a machine, by which a 
new result is brought about, and which might 
be the subject of a patent, com*ts do not feel 
inclined to extend the invention beyond the 
mere change, although they may be inclined- 
to sustain the patent; but where something 
elementaiy, so to speak, is discovered, and 
constitutes fairly a part of the invention of 
the patentee, then I do not think that any 
other inventor or manufactm-er ought to be 
permitted to use that elementary part with- 



out paying tiibute to the first inventor or 
originator. Such I regard the core in this 
case. I think that belongs to the plaintiff, 
and that it is not right or just for any one 
to use it without his consent. What I mean 
is, that the defendants are prevented from 
using such an arrangement with the core in 
it, so as to engage it with the bush of the 
plaintiff, and by which, if done, there is an 
infringement of the plaintiff's patents. 

Deci'ee entered for plaintiff for perpetual 
injunction, with reference to the master to 
assess damages. 

[NOTE. For other cases inTolving this pat- 
ent, see Cornell v. Littlejohn, Case No. 3,238; 
also, Schumacher v. Cornell, \iG U, S. 549.] 
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Case H^o. 3,237. 

CORNELIi v. HYATT. 

[1 Mac. A. Pat Cas. 423.] 

Circuit Court, District of Columbia. Feb. 
Term, 1856. 

Positive and Negative Evidence — Patents — 

INTERFEUEXOE PhOCEEDINGS — EVIDENCE OF 
PlJIORITT. 

1. The rule that where witnesses are equally 
credible, the testimony of one that he saw or 
heard a fact, is of no more weight than the 
testimony of another that he did not see or hear 
it, must be taken with the qualification that 
the positive can be reconciled with the nega- 
tive without violence or constraint: and this 
depends on whether, under the particular cir- 
cumstances, the negative testimony can be at- 
tributed to inattention, error, or defect of 
memory. 

2. Priority of invention will not be adjudged 
on testimony which is vague and wanting in 
precision in respect to the essential features of 
the device for which priority is claimed. 

[Appeal from the commisioner of patents.] 

Z. C- Robbins. for appellant 
Chas.' M. Keller, for appellee. 

MORSELL, Circuit Judge. The commis- 
sioner states in his decision that Cornell does- 
not attempt to carry back the date of his in- 
vention to an earlier period than Februaiy, 
1855; that Hyatt attempts to fix the datfr 
of his invention in September, 1854, and the- 
commissioner thinks he has sufficientiy es- 
tablished that proposition; that he shows- 
that he had at that time made a drawing of 
his invention and given directions to his 
foreman to have a pattern made, and that 
the pattern was made accordingly; that as 
to the objection that no complete tile was 
made for Hyatt previou:s to those which were 
completed for Cornell, that is not material. 
The pattern for his tile was composed of 
hexagonal pieces all made alike, and intend- 
ed to be put together, as occasion should re- 
quire, so as to make a larger or smaller tile- 
at pleasure. The parts were invented and. 
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the manner of putting them together. That 
was the whole of the invention. 

The commissioner says: "An argument is 
also attempted, to the effect that Hyatt did 
not contemplate placing the glass flush with 
the iron framework. The proof is that the 
first pattern made was condemned, because 
the glass would have been below the level of 
the frame. It is true the witness states 
that he does not think that Hyatt, in giving 
■directions for the making of the model, spoke 
particularly in regard to the glass being set 
level with the iron frame. This is not mate- 
rial. He had given general directions to his 
foreman; the foreman had caused the model 
to be constructed, and it was constructed in 
this manner. As between the foreman and 
his employer, no question is raised. The in- 
vention was made by the one or the other of 
these persons, and made prior to the date of 
Cornell's invention." That, he says, is suflBL- 
cient in this case. And priority was award- 
ed to the said Hyatt, in accordance with the 
views above expressed. The decision was 
dated May 31st, 1855. From this decision 
Mr. Cornell hath appealed, and assigned as 
his reason of appeal, in substance, that the 
decision is against the evidence in the cause- 
No question in this case was raised as to the 
patentability of the invention. It is alleged 
on the side of the appellee that they are the 
same in substance, both that of the appellant 
and of the appellee. 

Cornell claims as his invention "the flat- 
faced panes of glass, secured in positions 
that bring their exposed surfaces flush or a 
little above the upper faces of the bars of 
the metallic frame, where the said bars have 
grooves between their said upper faces, 
which form gutters around the panes of 
glass for the purposes as set forth in the 
specification." There is no proof to show 
that his invention was discovered eai'lier 
than 1855 (February). The appellee claims 
to have made his in September, 1854. His 
application for a patent appears to have been 
filed on the 29th of Mai-eh, 1855, and that of 
Cornell's on the 9th of March in the same 
year. Cornell having offered prima-facie 
proof of his being the original inventor of 
said improvement, which it is admitted is 
patentable, the question must be decided 
from the weight of the evidence whether his 
proof has been satisfactorily rebutted by 
proving that Hyatt was the original inventor 
of substantially the same improvement in 
the year 1854, or prior to the period proved 
by Cornell. In order to show from the proof 
the specific essential differences between that 
shown by Hyatt and the one by Cornell, it is 
contended that Hyatt has invariably made 
his illuminating vault covers with the glasses 
set below the upper surface of the frame; 
or if the frames of glass have been flush 
with the upper surface of the frame, they 
have not been surrounded by grooves. On 
the other hand, that Cornell's invention con- 
sists in placing the glass flush with the up- 



per surface of the frame at the same time 
that grooves lower than the level of the glass 
are made to surround each pane of glass; 
that supposing the sm-face of the glasses 
were placed lower than the upper edge of 
the frame which receives them, the water 
I and dirt would accumulate upon the face of 
the glasses, and the grooves or channels out- 
side of them would do no good in the way of 
preventing the accumulation of dirt or water 
upon the sm-face of the glasses, or in prevent- 
ing the standing water from destfoying the 
joints between the glasses and the iron 
frame, and thereby producing leakage. On 
the other side it is insisted that the direction 
is proven to have been given by Hyatt in 
1854 to his foreman, James 15- Cornell, for 
making a pattern of gi'ooved iiles, with a 
drawing of it, and with the explanation 
given to him that the object was to have the 
upper surface of the glass on a level with 
the surface of the iron around it, and witli 
grooves around to catch the dirt and conduct 
the water; that the patten was a single 
piece to make castings from for making 
gratings of any size, which pattern was 
made by Corey; that the first being defect- 
ive, because the ring of iron would extend 
above the surface of the glass, instead of 
being on the same level, another was made 
about the same time, and castings made from 
it b,v Davis, and delivered on the 5th of Oc- 
tober, 1854, With the corroboration of the 
pattern-maker, with his explanations and 
identification of the exhibit, all this ought 
to be considered as establishing beyond doubt 
that Mr. Hyatt is the original and first in- 
ventor of the improvement at issue; and 
that as to the negative testimony on the part 
of the appellant, it can have no possible 
weight. 

It will be perceived that in order to do 
justice to the parties in this case a ci'itical 
review of the testimony must be taken, and 
it is thought it will be better to give, without 
gloss, a simple condensed view of it. James 
E. Cornell, the first witness on the part of 
Hyatt, says he was Hyatt's foreman; that 
in the year 1854 (September) Hyatt gave him 
directions for making a pattern for making 
gi'ooved tiles; that' he gave him a drawing 
directing him to have a pattern turned to 
have castings from, so that when they were 
set in a wood pattern they would form 
grooved or water com'ses, to be again cast 
from, and that the tile could be set level 
and still have an inclination in the gutters; 
that he stated to him at the time that that 
was the object in getting it up, and another 
object that it would be less trouble to make 
the patterns, as they could be made of any 
size by imposing them like type. He was 
asked how Hyatt proposed to make tiles of 
different sizes by means of those castings. 
He answered; "By taking a piece of wood 
and boring the holes out the size of the cast- 
ings, and then by setting the castings in, 
so that the glass would be protected by a 
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ring of iron, and the other part wonld go 
in to form a groove between the glasses; 
also by setting them on a level surface and 
casting them together without setting them 
in the wood." As to the position of the 
glasses with reference to the iron frame, 
"they are level with the surface of the ring 
of iron; as to the design, they would pre- 
sent a handsomer tile." He was asked, on 
cross-examination, whether any of the tiles 
he speaks of had been made for use. He an- 
swered; "There has never been any of them 
laid or sold." He testifies that the casting 
A was made from the JBrst pattern that was 
made right and used; that the reason why 
the first pattern was not used was because 
the iron ring was above the glass. He was 
again asked, on the cross-examination, 
whether the first pattern was made in ac- 
cordance with Mr. Hyatt's directions. He 
answered: "I do not think he spoke in re- 
gard to the glass being set level." In an- 
swer to question of appellant, he said: "IVIr. 
Hyatt generally has his glass set level— glass 
of that size or larger— that is, flush up with 
the iron." 

Mr. Hyatt's next witness was Corey, the 
turner. He was asked if any person on be- 
half of Hyatt applied to him to make a pat- 
tern similar to Exhibit "A." To which he 
answered: "Yes; I was applied to by James 
E. Cornell." He came to him with a small 
drawing, and stated that Hyatt wished him 
to turn a pattern similar to that Upon 
which he asked him what it was for. He 
does not remember what he replied, but he 
did not give him any satisfaction what it 
was for. He turned it,' however, according to 
the drawing, and Cornell came and got it 
after it was done. Cornell afterwards 
brought it back, and said it was not exactly 
as Mr. Hyatt wanted it Witness then said: 
"If you had told me what it was for, I should 
fiave known better how to do it" Witness is 
under the impression that he made another 
one; thinks the first conversation was in the 
month of September, 1854, and that the 
alteration was made immediately, within an 
hour. In answer to the question why it did 
not suit he says he thinks it was too deep; 
he thinks it was in the same form as Exhibit 
"A." Exhibit "B" was shown to him; he 
thinks that was the pattern; that the kind 
of glass which they make use of for this pur- 
pose was generally made flush with the tile. 
In answer to the question whether anything 
was said at that time about channels be- 
tween the glass, he answers: "Yes; about 
the time he made that pattern, and previous 
to that time, Hyatt had used the glass flush 
with the top of the tile." Thinks, also, he 
had formed channels between the glass. He 
thinks they were lower than the face of the 
glass. Of course the iron around it protected 
it This witness declines to answer a ques- 
tion put to him on his cross-examination 
which it appears to me was a legitimate ques- 
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tion, and which ought to have been answered. 
He is asked to refer to some tile in use where 
the channels are lower than the face of the 
glass. Says he does not know that he can. 
To the question why tiles having grooves 
lower than the face of the glass have not 
been introduced into use by Mr. Hyatt, he 
answers: "At the time this thing was got 
up we were very busy." 

To oppose the eif ect of the aforegoing testi- 
mony, the appellant examined Ingalls, a wit- 
ness who had been Hyatt's superintendent 
for three years prior to the middle of April, 
1835. He says that he was in the employ of 
Hyatt (as just stated) something over three 
years as his superintendent, in which employ 
he continued until the middle of April, 1835. 
He is requested to state whether he was fa- 
miliar with Mr. Hyatt's views as to the best 
location of the glasses in illuminating vault 
covers during the time that he was in the 
employ of Hyatt; and if so, to state what 
they were. He answers: "I know the glass- 
es were generally put below the level of the 
iron surface. It was a general direction of 
Hyatt to keep the edge surface— exterior sur- 
face—below the surface of the iron. The 
surface was usually convex; so that, while 
the edge would be below the iron, the middle 
might be flush or even above." He is de- 
sired to state whether grooves or water-chan- 
nels were 'placed in the illuminating covers 
to carry the water from the glass; to which 
he answers: "I hUve never seen a vault-light 
of his (Hyatt's) where a series . of glasses 
were arranged in that manner." He is asked 
if he frequentiy heard Mr. Hyatt speak of 
the pattern which he termed the type pat- 
tern. Answer: "I have heard him speak of 
it but don't know that I could say frequent- 
iy." Question: "Can you state how the glass 
was to be placed in that pattern?" Answer: 
"I never heard any contemplated exception 
to the general rule, as I have stated, as to 
keeping the edges of the glass below the sur- 
face of the iron." Question: "Did Mr. Hyatt 
ever state to you that he intended to have his 
type patterns arranged in a cover in such a 
manner as to form channels or grooves for 
preventing the water and mud from standing 
on the face of the glass?" Answer: "I have 
no recollection of his having done so." Ques- 
tion: "Were you in Mr. Hyatt's employ at 
the time the vault covers Nos. 17 and 19 
Maiden Lane were constructed and put 
down?" Answer: "I was." Question: "State 
whether patterns were got up for those cov- 
ers." Answer: "I think there were." Ques- 
tion: "State the relative position of the glass 
and the position and arrangement of the 
grooves, if any, in said covers." Answer: 
"The glass was depressed below the surface 
of the iron, and there were no grooves be- 
tween the glasses." 

The testimony of this last witness, if not 
outweighed by that of the preceding witness- 
es, must be allowed, I think, to prove that 
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the invention, according to the pattern and 
directions gotten up in September, 1854, by 
Mr. Hyatt, was an essentially different thing 
from that claimed by the appellant With 
respect to the glass and its position, the 
glass was convex, not flat, thick glass; and 
although as to its position the middle part 
might be flush or even somewhat above, the 
edges were below the surface of the iron, 
and th*^ grooves or channels to carry ofE the 
water and mud were above, instead of being 
below, the edges of the glass. The general 
rule of keeping the edges of the glass de- 
pressed or below the surface of the iron was 
directed by Hyatt, and pursued in all in- 
stances. The objection to the efficient weight 
of this testimony is that it is negative evi- 
dence, "and that it can have no possible 
weight" The rule of law on the subject cer- 
tainly is, that if one witness were positively 
to swear that he saw or heard a fact and an- 
other were merely to swear that he was 
present but did not see or hear it, and the 
witnesses were equally faithworthy, the gen- 
eral principle would in ordinary cases create 
a preponderance in favor of the affirmative. 
But this rule is to be understood as consistent 
with this explanation: That the principle 
supposes that the positive can be reconciled 
with the negative without violence and con- 
straint Evidence of a negative nature may, 
under particular circumstances, not only be 
equal, but superior, to positive evidence- 
This may always depend upon the question 
whether, under the particular circumstances, 
the negative testimony can be attributed to 
inattention, error, or defect of memory. Sup- 
posing, then, the testimony just alluded to 
cannot be reconciled without violence and 
constraint, according to the rule, there is yet 
another difficulty to be overcome, and that 
is, that there are two witnesses on the one 
part to the facts and but one on the other; 
to decide which outweigh, the circumstances 
connected therewith must be considered. 
The witness Joshua K. Ingalls was the super- 
intendent of Mr. Hyatt in the business of 
making illuminating vault covers for three 
years, and up to the middle of April, 1855, 
covering the period of time when Mr. Hyatt 
claims to have discovered his invention. In 
that situation, possessing (as it must be sup- 
posed) most of the confidence of his employer, 
and it being a matter directly connected with 
his duty, (which from its nature it is to be 
presumed required him to be a person of more 
intelligence than the other workmen in the 
shop,) if any improved invention of the 
manufacture had been discovered by Hyatt, 
is it not probable that he would have known 
it as well as the foreman, Cornell? There 
appears to be nothing in the course of his ex- 
amination to impeach his entire fairness. 
The time within which the fact must have 
taken place, if at all, had been but very re- ' 
cent; so that inattention, error, or defect of 
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memory cannot reasonably be attributed to- 
his testimony. 

With respect to the testimony of the other 
witnesses, if there was an improvement as 
claimed, the evidence is certainly very 
vague and wanting in precision. It does not 
appear that the directions to the witness 
Cornell were marked with anything special 
or peculiar, nor could the drawing indicate 
any such. Corey, the turner, says that al- 
though he asked Cornell what it was for, 
he gave him no satisfactory information, 
and he made the first pattern according to 
what he understood the drawing to indicate;, 
that is, according to the old contrivance. It 
is true it was objected to by Hyatt as 
being too deep, and was caiTied back by 
Cornell to be altered; still there is no such 
information stated as to show the special 
peculiar purpose. The witness Cornell says; 
"I do not think Hyatt spoke in regard to the 
glass being set level." I must not overlook 
the evasive answers of this witness as to 
the question, have any of the tiles you 
speak of ever been -made for use? TTis an- 
swer is: "There has never any of them 
been laid or sold." And so with respect to 
the witness Corey, who refused to answer 
a question on cross-examination which I 
think was material and proper, and which 
I think he was bound to do. This want 
of fairness on the part of the witnesses must 
be considered as affecting the credit of their 
testimony. 

In conclusion, what did Mr. Hyatt himself 
think of it? On the 3d of April last was he 
not then of the opinion that the upper sur- 
face of the glass must be below the metallic 
frame? In his specification on which his 
patent was reissued for his original vault 
covei", (reissue patent No. 303, April 4th, 
1855,) in speaking of vault covers that had 
been constructed prior to his invention, he 
makes use of the following language: "The 
gi-eat thickness of such glass obstructed 
the light, which evil was increased by the 
scratching of the entire siU'face necessarily 
exposed; but notwithstanding the greatest 
practical thickness of glass adopted, they 
were still much exposed to breakage and 
its consequences." Again, although it is 
shown from the proof in the ease that the- 
improvement could be constructed fifty per 
cent cheaper, with its other great and 
efficacious advantages, he has never used 
or laid one or made any for sale. The in- 
ference is that he never invented it Upon 
the whole, my conclusion is, and I do so de- . 
termine, tliat there is no sufficient proof in 
the case to show any substantial interfer- 
ence, and that there is error in the decision 
of the commissioner, and that it ought to he- 
reversed, and it is accordingly hereby re- 
versed. 

[NOTE. For another case involving this pat- 
ent see Lake v. Fitzgerald, Case No. 7,9&3.] 
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Case l^o. 3,S38. 

CORNELL T. LITTLEJOHN. 

[2 Ban. & A. 324; ^ 9 O. G. 837, 922.] 

•Circuit Court, S. D. New York. May Term, 

187G. 

Patents—" Bung Bcshisg"— iNFitisGEMEUT— In- 
jcxcTiox— Decision in Other Cihguit. 

1. Tlie complainant's patent was reissued in 
two parts. Division A was for the "screw- 
threaded metallic bung bushing, made tapering 
upon both its outer and inner sides, and pro- 
vided with the flange B, having the V-shaped 
notch d, as and for the purposes described. In 
division B the patentee said, "We do not wish to 
<;onfine ourselves exclusively to the V-shaped 
projection, as any form that will prevent the 
-core from turning independently of the bush 
will produce the same result." The defendant 
xised a wrench constructed in a manner dif- 
ferent from that claimed in complainant's pat- 
ent, it having no V-shaped projection, but so 
■constructed that, by means of the friction caus- 
ed bv an eccentric boss pressed against the in- 
ner surface of the bush, the bush was turned 
into the barrel. Upon these facts the court de- 
nied a motion for a preliminary injunction. 

2, A decision on a preliminary application for 
an injunction is not of controlling right in an- 
other circuit. 

[This -was a bill in equity by George B. Cor- 
nell against Lomax Littlejohn for infringe- 
ment of patents.] 

S. A. Goodwin and B. F. Lee, for com- 
plainant. 

S. A. Duncan and Hiram Ketchum, for de- 
fendant. 

JOHNSON, Circuit Judge. In my opinion, 
the bush and wrench used by the defendant 
are not infringements of the patents Nos. 
5,02G and 5,027 of the plaintifi, or either of 
them. The obvious proof of this, consists 
in the facts, that the plaintifE's wrench can- 
not be used with the Littlejohn bush, and 
that the plaintiff's bush and wrench are 
adapted to each other, the bush by a V- 
shaped notch in its outer rim, and the 
wrench by a projection of a shape to fit 
. into the notch in the bush. The turning 
force applied to the wrench operates upon 
the bush by the contact and engagement 
of the projection with the notch in the bush. 
At that point only is the force applied. 

The plaintiff's patent, reissue No. 5,027, 
<Iivision B, says: "The object of this notch 
is to allow a suitable wrench adapted for the 
purpose to engage therewith, whereby the 
said bushing may be turned into place with- 
out the wrench slipping fi'om its seat, as 
would be the case with a bushing having 
a smooth surface." It will be observed that 
it is the notch which prevents the wrench 
slipping from its seat, and that it is the 
notch which is contrasted with "the smooth 
surface," and which prevents this bushing 
from being subject to the difficulty a smooth 
surface would occasion; and accordingly the 

* [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 



claim specifies— "The screw-threaded metallic 
bung-bushing, made tapering upon both its 
outer and inner sides, and provided with the 
flange B having the V-shaped notch d, as 
and for the pxirpose described." 

In the plaintifE's reissue. No. 5,026, division 
A, the specification, after describing the " 
wrench, with a V-shaped projection adapted 
to fit a corresponding notch formed in the 
bushing, whereby the same may be turned 
into place, and also preventing the wrench 
from slipping from its seat, goes on to say 
that— "In using the said invention the core 
is inserted into the opening through the bush- 
ing, and tui-ned until projection D falls into 
a notch formed in the bushing, which is 
adapted to fit the same, and by the contact 
of the projection within the notch the wrench 
is prevented from slipping from its seat, 
thereby enabling the bushing to be readily 
turned into place." Then follows a clause, 
which, it is contended on the part of the 
plaintiff, prevents his being confined to the 
device specified. It says: "We do not wish 
to confine ourselves exclusively to the V- 
shaped projection, as any form that wiU 
prevent the core from turning independently 
of the bush will produce the same result" 

Upon this language it seems to me impos- 
sible to say that the patentees had in view 
every method whei'eby the core or wrench 
could be mechanically prevented from turn- 
ing independently of the bushing. It is not 
any form of wrench or core, but any form of 
projection, that is meant, suited to engage 
with any corresponding notch in the bushing. 
Therefore, in the claims which follow, the 
projection D is retained as a distinctive fea- 
ture of the invention. The device, which the 
plaintiff's patents extend to, covers eveiy 
sort of dii-eet physical engagement of some 
part of the wrench against some part of the 
bush. If it has a greater extension than 
this it must cover every means whereby a 
bung-bush may be screwed into a barrel by 
the application of force through a wrench. 

The Littlejohn wrench operates in a dif- 
ferent way from the patented device. As 
has already been noticed, the plaintiff's 
wrench cannot engage with and turn the 
defendant's bush. The defendant's wrench 
does not cariy a core which fits closely into 
the bush, nor engage with it by any projec- 
tion and corresponding cavity. It carries an 
eccentric ribbed boss or bit of metal fitted 
upon a part of the surface of a loosely fitting 
core. Upon turning the wrench in the proper 
direction the eccentric boss is pressed against 
the inner surface of the bush, and the fric- 
tion thus caused is sufficient to turn the bush 
into the barrel. If this can be regarded as a 
mechanical equivalent for the plaintiff's de- 
vice, then I see no limit to the extent of the 
plaintiff's right, and upon a patent for a V- 
shaped projection and corresponding aper- 
ture, he will have secured to himself every 
mechanical means whereby motion can be 
given to a rimmed hollow screw to force- it 
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into its place. I do not think this the proper 
consti'uction of his daims, nor a case for the 
application of the doctrine of mechanical 
equivalents, to the extent claimed. 

On the plaintiff's own statement as to a 
wrench made by him, lite the Littlejohn 
wrench, in 1867, when he was experimenting 
upon wrenches, it is apparent that having 
found it practically a failure, for whatever 
reason, he abandoned it, and did not attempt 
to include it in his patent. His device was 
the interlocking V-shaped projection and 
cavitj-. With the two devices present to his 
mind, no man could have chosen words so 
exclusively applicable to one, intending to 
include the other also. So that I feel no 
doubt in the conclusion that the plaintiff's 
patent not only does not, but was not in- 
tended to, include the Littlejohn form of 
wrench. 

The decision on final hearing in the east- 
ern district of "Wisconsin, against Schu- 
macher and Johnson, does not touch the 
question upon which, in my judgment, this 
case turns. On the motion for a preliminary 
injunction, in the case against the Bemis 
Brewing Company, the same learned judge 
who decided the former case refused to grant 
an injunction, unless a bond was given. 
The wrench produced in that case seems to 
me, in principle, not distinguishable from 
that here in controversy, though the other 
circumstances of the case are not fully dis- 
closed. But a decision on a preliminary ap- 
plication for an injunction js not of con- 
trolling right in another circuit, as was held 
in Sargent Mauuf'g Co. v. Woodruff [Case 
No. 12,368], and 1 feel so strong a conviction 
that the plaintiff cannot maintain his claim 
to the wrench used by the defendant, as an 
infringement of the plaintiff's patent, that I 
must act upon my own judgment in the 
premises. 

The motion for injunction must be denied. 

[NOTE. For other cases involving this pat- 
ent, see Cornell v. Downer & Bemis Brewing 
Co., Case No. 3,236; also note to Schumacher 
V. Cornell, 96 U. S. 549.] 
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CORNELL V. The MARGARETTA. 

[29 Leg. Int. 213.]^ 

District Court, S. D. New York. 1872. 

Collision — ^Vessel at Pier. 

[A propeller had crossed the entrance to a 
basin, passed in, and come to a dead stop 
alongside a pier, leaving substantially the usual 
space of clear water for other vessels to pass 
in. A schooner, in attempting to pass through 
this space, struck the propeller at a place where, 
had the latter not been in the way, the schooner 
would have hit the face of the pier. Held, that 
the schooner was in fault.] 

Libel sustained [by Thomas Cornell] 
against a schooner for damages for i-unning 
into a propeller lying at a wharf. 



^ [Reprinted by permission.] 



R. D. Benedict, for libellant. 
O. Frisbie, for claimants. 

BLATOHFORD, District Judge. This libel 
is filed by the owner of the steam propeller 
H. P. 'Farrington, to recover for damages 
sustained by him by reason of a collision 
which occmTed in the day time on the 28th 
of September, 1871, between that vessel and 
the schooner Margaretta. The libel sets 
forth that the propeller was lying at the 
wharf at Weehawken, New Jei-sey, with her 
bow up the river, at the entrance to the ba- 
sin; and tnat the schooner came up the riv- 
er some distance out, on an ebb tide, with 
the wind free, and, when about opposite to 
the entrance of the basin, suddenly changed 
her course, with the apparent intention of en- 
tering the basin, and came on with full 
speed and ran into the propeller. The an- 
swer alleges that the schooner was bound for 
Weehawken; that she went up the river, 
and, when she had arrived at a point in the 
river opposite Weehawken, and a few hun- 
dred feet distant, the propeller came aci'oss 
the river, and crossed the course of the 
schooner and turned towards the west and 
described a cm-ve, and apparently made for 
the same place at Weehawken that the 
schooner made for, so that when the pro- 
peller had described such curve, her bow was 
pointed up the river and she was moving 
towards the north; that, while the propeller 
was describing such cm've, the schooner had 
also changed her com-se and was i-unning di- 
rectly towards the west, and towards the 
place she was bound for, namely, the en- 
trance of the basin at Weehawken; that 
such change of the respective com:ses of ves- 
sels brought the eom'se of the propeller at 
right angles to and across the com-se and 
bow of the schooner; that, although the 
sehoonet had, by her movements, indicated 
to the propeller the fact that she was going 
into the basin, and was standing towai-ds it, 
the propeller kept on her course and ran 
across the bows of the schooner, and thus 
caused the collision; and that the propeller 
could easily have got out of the way of the 
schooner, by stopping and backing. 

The evidence establishes the case made by 
the libel. The propeller had crossed the 
mouth of the cut or entrance into the basin 
and passed up and come to a dead stop, with 
her port side lying for a considerable part of 
it, from her stem rearwards, against the riv- 
er side of the pier, and with her stern pro- 
jecting some six or eight feet beyond two 
canal boats, some sixteen feet wide each, 
which were lying at right angles to her, in 
the" cut, one outside of the other, the inside 
one being against the upper face of the cut, 
their bows pointing outwards, but being 
within the line of the face of the river side 
of the pier. The cut is one hundred feet 
wide. This left to the schooner substantial- 
ly the same clear space of water in the cut, 
through which to enter the basin, that she 
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would have liad if tbe propeller had not 
been where she was; and according to the 
evidence, there was abundant room for her 
to go in, if she had been properly managed. 
The propeller was some seventy-five feet 
keel. Instead of heading towards the cut, 
the schooner, with her bowsprit, struck the 
pilot-house of the propeller, at a point some 
sixty feet or more above the upper line of 
the water space left in the cut. If the pro- 
peller had not been in the way, the schooner 
would have hit the river face of the pier, 
some twenty-five or thirty feet above the 
upper face of the cut The case set up by 
the answer is wholly disproved. The case 
is, that the propeller was hit, while moving 
forward, by getting across the entrance to 
the basin, as the schooner was entering the 
basin. The evidence for the defence shows, 
that the helm of the schooner was put first 
down and then up, and that she was unman- 
ageable. The propellar was wholly without 
fault, and there must be a decree for the 
libellant, with costs, with a reference to a 
commissioner to ascertain the damages sus- 
tained by him by means of the collision. 



COHNEIiL (MOKK.IS v.). See Case No. 9,829. 

CORNELL (PERRY v.). See Cases Nos. 11,- 
001 and 11,002. 

CORNELL V. RACINE. See Case No. 1,213. 

CORNELL (UNITED STATES v.). See Cases 
Nos. 14,867 and 14,868. 



Case No. 3,.S40 

CORNELT V. HENDERICKX. 

[12 O. G. 431.] 

Circuit Court, S. D. New York. May, 1877. 

Patents— "BoN'KAZ Bmbboidering Machine"— 

IXFRISGEMENT— ISJONCTIOX. 

[This was a bill in equity by Emile Cornely 
against Norbert J. Henderidcc to resti-ain in- 
fringement of a patent. Complainant moved 
for a preliminary injunction, which molion 
was granted, and the following order was 
made:] 

BLATOHFORD, District Judge. On the 
biU in this cause, and on notice of motion for 
an interlocutory injunction herein, with due 
proof of the service thereof, together with 
copies of the bill, and affidavits referred to in 
said notice on the defendant herein; and it 
appearing to this court that two letters pat- 
ent of the United States were issued in due 
form of law, on the 10th day of November, 
18GS, to the plaintiff, as assignee of Antoine 
Bonnaz, each for an "improvement in sew- 
iug machine for embroidering;" said letters 
patent being known and dis'tinguished as Nos. 
83,009 and 83,910; and that the said defend- 
ant has infringed the right secm-ed by the 
aforesaid two letters patent, by making, 
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using, and selling to others certain embroider- 
ing machines, known as "Petit Machines," 
and constructed and operating substantially 
as described in the two letters patent afore- 
said, contrary to the form of the statute in 
such case made and provided, and after hear- 
ing Mr. B. F. Lee, of coimsel for complain- 
ant, and Messrs. Coudert Brothers, of coimsel 
for the defendant,— on motion of Turner, Lee 
& McClure, complainant's solicitors, it is or- 
dered, adjudged, and decreed, that an injunc- 
tion issue, commanding and enjoining the 
said defendant, his clerics, attorneys, agents, 
servants, and woi-kmen, under the pains and 
penalties which may fall upon them, and 
each of them, in case of disobedience, that 
they forthwith desist from making, using, or 
selling, in violation of said letters patent, any 
sewing machines for embroidery, constructed 
substantially as described and claimed in ei- 
ther of the said two letters patent, and par- 
ticularly any of such machines known as 
"Petit Machines," until further order in this 
cause. 

[NOTE. For another ease involving this pat- 
ent, see Cornely v. Marckwald, 17 Fed. 83.] 
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CORNETT et al. v. LAWRENCE. 

[2 Blatchf . 512.] ^ 

Circuit Court, S. D. New York. Nov. Term, 
1852. 

AcTiox TO Recover Back Customs Duties — 
Pjiotest — PltOOF. 

1. "Where, in a protest against the payment 
of duties, on an addition made by the apprais- 
ers to the invoice value, the only ground of pro- 
test stated was, that the invoice exhibited the 
true market value of goods at the place from 
which tiiey were imported: Held, in action to 
recover back the duties, that the only point 
raised by the protest was the correspondence 
of the invoice value with the value at the place 
of export at the date of the invoice, and that 
the plaintiff could not, iinder the protest, show- 
that the invoice value was the actual purchase 
price. 

[Applied in Wilson v. Lawrence, Case No. 
17,816.] 

2, A protest against the payment of duties 
must set forth the specific objections of the par- 
ty, and refer the collector distinctly to the 
facts, otherwise the party cannot avail himself 
of them in an action against the collector to re- 
cover back the duties. 

[Cited in Crowley v. Maxwell, Case No. 3,- 
449.] 

This was an action against [Cornelius W. 
Lawi'ence] the collector of the port of New 
York, to recover back an alleged excess of 
duties paid him. A verdict was taken for 
the plaintiffs [Henry T. Gornett and Horatio 
R, Nightingale], subject to the opinion of 
the court. 

Elias H. Ely, for plaintiffs. 

J. Prescott HaU, Dist Attj'., for defendant. 

^ [Reported by Samuel Blatehford, Esq., and 
here reprinted by permission,] 
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^ BETTS, Disti-iet Judge. In this case, and 
in the three preceding ones of Pierson v. 
Lawrence [Case No. 11,158]; Pierson y. Mas- 
■vvell [Id. 11,159]; and Focke r. Lawrence 
[Id. 4,S94],— the decisions of the com-t, made 
at the last term, were withheld, at the in- 
stance of the counsel for the plaintiffs, until 
re-arguments could be heard in the cases. 
All of them relate to importations of iron, 
and involve substantially the same questions. 
In this ease, two entries of bar-iron were 
made by the plaintiffs, at the custom house 
in New York, in May, 1849, on invoices dated 
■at Liverpool in March and April preceding, 
and the valuations were raised by the ap- 
praisers to correspond with the market prices 
of the iron at Liverpool at the times of 
shipment The proof is, that the values 
were stated on the invoices, at the purchase- 
prices at the time contracts were made for 
the iron with the Coalbrookdale Company 
some months previously. The payment of 
the duties exacted by the collector on the in- 
crease in valuation was protested against, 
in writing, by the attorney of the plaintiffs, 
in this language, on each entry: "that, under 
existing laws,_said amount is unjustly added, 
and is not liable to duty, because the said 
invoice and said entry exhibited the true 
market value of said iron at Liverpool, from 
whence said iron was imported." 

There is no evidence to support the asser- 
tion of the protests, if they import that the 
invoices exhibit the Livei-pool prices at the 
dates of the invoices. On the contraiy, the 
plaintiffs proved on the trial, that the prices 
■of iron advanced considerably at Liverpool 
between the alleged times of the pm-chase 
of these parcels and the times of their ship- 
ment; and the plaintiffs now insist that the 
conti-act prices should govern, and not the 
prices at the dates of the invoices. 

The orders for the pm-chases in December 
and February preceding, and their acceptance 
by the manufaetui-ers in Liverpool, were ex- 
hibited to the appraisers after the valuations 
had been raised. In our opinion, had these 
papers been submitted to the collector at the 
same time, that would not have satisfied the 
requirements of the act of Febi-uai-y 26, 1845 
<5 Stat. 727), and would not have amounted 
to such notice to him as would enable the 
plaintiffs to maintain a personal action 
against him for the recovery of the duties 
exacted. They must, in their written pro- 
test, set forth their specific objections, and 
refer him distinctly to the facts on which 
the objections rest, in order to be enabled 
afterwards to avail themselves of them, in 
an action against him. 

On examining the protests in this case, it 
is palpable that no other point is raised by 
them than that of the correspondence of the 
invoice charges with Liverpool prices at their 
dates; and, as ah-eady observed, that fact 
is indisputably against the plaintiffs. 
Judgment for the defendant 
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In re CORN EXCHANGE BANK. 

[7 Biss. 400; 15 N. B. R. 431; 9 Chi. Leg. 
News, 254; 4 Law & Eq. Rep. 29; 15 Alb. 
Law J. 351.] ^ 

Circuit Court, E. D. "Wisconsin. April, 1877.' 

Bankruftot— PitioiiiTT OP Debt Due State. 

The state has no claim for priority where the 
warden of the penitentiary deposits funds in his 
own name, as warden, in a bank which after- 
wards becomes bankrupt, the warden being 
liable to the state on his bond for the amount. 

[Distinguished in Re Mellor, Case No. 9,401.] 

[Appeal from the district court of the Unit- 
ed States for the eastern district of Wiscon- 
sin.] 

In bankruptcy. The warden of the state 
penit^tiary received from the treasurer of 
the state, upon the order of the directors of 
the penitentiary, $10,000, and deposited it in 
the Corn Exchange Bank at AVaupun, where 
the penitentiary was situated, in his name as 
warden. It was to the credit of "H. N. 
Smith, warden." He had an individual ac- 
count at the bank at the same time, which 
was kept entirely distinct from his account 
as warden. It seems that there was at the 
penitentiary no saf-e place of deposit for the 
money used in defraying the expenses of the 
penitentiary, and which might be received as 
the proceeds of the articles manufactured by 
the prisoners and sold, and therefore, with 
the consent of the directors, the warden kept 
this account with the bank. 

Almost immediately after this sum was de- 
posited, the cashier of the bank absconded, 
and the bank failed, and was put into bank- 
ruptcy. The state now comes and claims 
that this money, deposited under these cir- 
cumstances, was its money, and that the 
state has priority, and should be first paid in 
preference to some other creditors, and ac- 
cording to the mode of distribution pointed 
out in the bankrupt law. 

[The proof of the claim was made on behalf 
of the state, and on application of the as- 
signee the register expunged the claim. 
The case was then certified to the district 
com-t, which allowed proof of the debt (Case 
No. 3,243), and from that decision the as- 
signee appeals.] 

A. Scott Sloan, for the State. 
E. P. Smith, for assignee. 

DRUMMOND, Circuit Judge. The question 
is, whether the money was the money of the 
state, so as to entitle it to a preference over 
certain other a'editors of the banlirupt. The 
district court found that it was. The ques- 
tion before this comrt is, whether that deci- 
sion was correct That depends very much, 
as well upon general principles, as upon the 

^ [Reported by Josiah H. BisselL Esq., and 
here reprinted by permission. 4 Law & Eq. 
Rep. 29, and 15 Alb. Law J. 351, contain only 
partial reports.] 

* [Reversing Case No. 3,243.] 
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particular legislation concerning the warden 
of the penitentiary, and the duties he Tvas 
called upon to perform. 

He was appointed by the directors; he was 
the superintendent of the penitentiary, and 
the ti*easurer. He could sue and be sued on 
contracts connected with the management of 
the penitentiary, and the supply of materials 
and proYisions. Judgment could be rendered 
against him, and execution levied upon his 
property. 

He received the proceeds of the labor of 
the convicts, and aU money appropriated by 
.the state for necessary disbursements. It 
should be added that he gave a bond, as re- 
quired by law, in the sum of ?20,000, for the 
faithful performance of his duties, and for 
the proper accounting for all moneys that 
should come into his hands. Now when he 
received the money, which, in one sense it 
might be said belonged to the state— that is, 
when he received it for the particular pur- 
poses of his office, either as the proceeds of 
tjie labor of the convicts, or. as money direct- 
ly appropriated by the state, was he the mere 
agent of the state, performing the duty of an 
agent without any property in the money? 
If he were, and had nothing to do but lie 
performance of a duty as agent, then, if he 
lost the money, exei-cising proper care, or if 
it were talvcn from him he would not be ac- 
countable. An agent, it is weU known, who 
is simply acting for his principal in keeping 
money, is not accountable to him for it in case 
of loss, provided he use reasonable care and 
diligence in keeping it Now if, when the 
warden received, at Madison, the money, or 
drafts convertible into money, he had lost it 
in transit fi"om Madison to Waupun, would It 
have been the loss of the state if he had exer- 
cised reasonable care? I think, as a public 
officer, having given bonds to the state, the 
state would have a right to say to him that 
he was not the mere agent for the keeping of 
this money; but that he had certain duties to 
perform in relation to it; that he had gener- 
ally the disbm-sement of the money; that he 
could make contracts that contemplated the 
expenditure of the money;, that he had cer- 
tain personal duties and responsibilities in 
connection witli it; that the state had trusted 
liim with the money, but it was his, for the 
purposes for which it was placed in his 
hands. 

It is said that the money was deposited in 
the banJt with the consent and acquiescence, 
it may be under the instructions, of the di- 
rectors of the penitentiary; still that 4id not 
discharge the warden from the duty he owed 
the state. The law does not clothe the di- 
rectors, as I understand, with the power to 
say to him where he should keep the money, 
or what he should do with it It may be, 
conti-acts were to be made, with the consent 
of the directors, but he, as the treasurer of 
the penitentiary, was himself empowered and 
required by the statute to do certain things 
in relation to the expenditm'e of the money. J 
6FED.CAS.— -37 



He is intrusted with the safe keeping of 
the money, and there would seem to be no 
doubt that if there should tiirn out to be a 
deficiency here, after proper distribution, tlmt 
the wai'den himself would be personally ac- 
countable for it to the state on his bond, and 
tliat he cannot rely upon the insti-uctions of 
the directors to relieve himself from that re- 
sponsibility. 

At the time this case was decided by the 
district coiu't, its attention was not called to 
a case in Massachusetts, reported in 11 Met- 
calf, 129, and which is in all essential partic- 
ulars precisely like this. In fact the mate- 
rial provisions of the law upon which the su- 
preme coui-t of Massachusetts decided that 
case, have been re-enacted in the statute of 
Wisconsin, and therefore that case is applica- 
ble to this, and that, curiously enough, was 
one arising out of the insolvency of a bank. 
The Phoenix Bank had loaned money to the 
state. It became iosolvent, and its affairs 
were wound up under the law of Massachu- 
setts. Under the daim against the state the 
question arose, whether the state had the 
right to set off certain deposit accounts which 
had been made in the bank by agents of the 
state, one of whom was a person .who had 
the management of a bridge across the 
Charles river, and who was called upon to 
make disbursements for the repairs of the 
bridge, and with whom were plac<?d the tolls 
of the bridge. And also, the bank had on de- 
posit, at tlie time it suspended, certain mon-' 
eys deposited by the warden of the peniten- 
tiary. It does not appear precisely from 
what source these moneys came into the 
hands of the warden. 

Tlie wai'den of the state prison, had depos- 
ited the sum of $11,930, which sum on the 
books of the bank stood credited to "Chas. 
Lincoln, Ji-., warden of Mass. state prison, at 
Charlestown." 

Now it will be observed that the court was 
required to determine whether the set-off 
should be allowed in each of tiiese cases,-- 
one, that of the agent of the Charles river 
bridge, and the other that of the warden of 
the penitentiary, and therefore the attention 
of the court was called to the particular cir- 
cumstances connected with each deposit. In 
the one case (that of Uie agent of the Charles 
river bridge) the court decided that altliough 
the state might not have had a legal right to 
bring a suit, still that it had such an equita- 
ble interest in the fund deposited in the name 
of tile* agent of the Charles river hridge, that 
it could claim a set-off for that money against 
the claim of the bank for the money which 
had been loaned to the state. In the case of 
the warden of the penitentiary, the court de- 
cided that the state had no such equitable in- 
terest in that fund that it could set it off 
against the daim of the bank. The opinion 
of the supreme court of Massachusetts was 
given by Chief Justice Shaw, very high au- 
thority, and is very short He says: 

"Can the deposit made by the warden of 
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the state prison be set off? His authority 
and duty ai-e reflated by the Revised Stat- 
utes, 144, sections 16 and 19, This demand 
stands upon a very different ground from 
that of the bridge agent,— a difference de- 
pending upon the very different provisions 
of law under which these agents are consti- 
t\ited. By the Revised Statutes, the state 
prison and its offtcei's are constituted a sep- 
arate and distinct establishment, having 
powers and functions, and being charged 
with duties and responsibilities of a peculiar 
nature." "It is provided that the warden 
shall have the charge and custody of all the 
real and personal estate, stock, tools and 
property pertaining to the prison." "That 
he shall receive and pay out all moneys 
granted by the legislature for the support 
thereof, and shall keep and render regular 
accounts," "It is provided that all contracts 
on account of the prison shall be made by 
the warden." "That the warden and his 
successor may sue and be sued thereon to 
final judgment and execution. That no such 
suit shall abate by reason of the oflS^ce of 
warden becomiug vacant, but that any suc- 
cessor of the warden pending such suit, may 
take upon himself the prosecution and de- 
fense thereof, and that upon motion of the 
adverse party, and notice, he shall be re- 
qLuired to do so." 

Similar powers and duties are conferred 
upon the warden by the law of Wisconsin. 
Indeed, it is claimed that they have been 
copied from the statute of Massachusetts. 
After having cited these provisions of the 
law of Massachusetts, the com-t says: "The 
court are of the opinion that in no sense can 
the money thus received and held by the 
wai-den of the state prison, in Ms official ca- 
pacity, be regarded as the money of the com- 
monwealth, or money in which the common- 
wealth has any equitable interest. The wai*- 
den is liable to judgment and execution. 
Both the obligations of the warden, and the 
property to meet them devolve upon his suc- 
cessor. The statute contemplates that the 
commonwealth may have occasion to appro- 
priate money from time to time, should the 
revenues of the prison be insufficient for its 
support. But to the extent of those rev- 
enues they are placed entirely under the 
control of the warden, he being subject only 
to apply them to the pm-poses of the insti- 
tution, and to render an account of the man- 
ner of their disbursement. And we think 
it was the intention of the legislature to put 
the warden in such a situation of responsi- 
bility for all contracts made on account of 
the prison, that persons dfe.%ling with him, 
and making contracts, should not be barred 
of their legal remedies by being obliged to 
treat such contracts as made by the com- 
monwealth, who are not liable in their sov- 
ereign capacity to be sued." 

So that, \mless this court should overrule 
the decision of the supreme court of Mas- 
sachusetts on a statute, many parts of which 



have been incorporated in the law of "Wis- 
consin, it must so rule this case; and the 
question which has occurred to the court is, 
whether that decision is soimd under the 
law. Of course if the court was satisfied 
that it was not a correct decision, it is not 
binding as autliority upon this court; but 
after the best reflection I have been able to 
give the subject, I am inclined to think a 
sound rule is there laid down. I have al- 
ready stated that in my opinion the warden 
cannot relieve himself from responsibility in 
relation to the funds which, in one sense, it 
may be, belonged to the state, by showing, 
that he has exercised due care over them; 
that he has been guilty of no fault or negli- 
gence. I think as a matter of public policy, 
he is bound to account absolutely to the 
state* for the funds that have been placed in 
his hands. And it seems to me this consid- 
eration acquires additional strength from the 
fact that the law makes him personally re- 
sponsible on his contract, and liable to judg- 
ment and execution. 

If he had made a contract for the supply 
of provisions for the penitentiary, and the 
state had paid over to him the money nec- 
essary to meet that contract, and he had de- 
posited it in a bank to his credit as warden 
of the penitentiary, and he had been sued 
upon the contract, judgment obtained, and 
execution issued against him and in the 
hands of a sheriff, liable to be levied upon 
his property, could the state come to him and 
say, "This is not your money; you have no 
i-ight to use it for the payment of this debt?" 
Would not, on the contraiy, the warden have 
the right to say, "This money has been in- 
trusted to me for this among other purposes, 
and you cannot recall it? Responsible as I 
am under- tbis contract, it is my legal right 
to hold it and to meet my liability, to relieve 
my own property from seizm*e under this 
execution." I can have no doubt that he 
would have the right so to do. 

A case has been cited which was decided 
by the supreme court of the United States. 
Bayne v. U. S., 93 U. S. 642. Of com-se, if 
that case, fairly considered, ruled this, this 
court would follow it; but I think it does 
not. 

That was a case where a paymaster of the 
army had received §200,000 of the public 
money for disbm-sement in the usual way, 
it is to be presumed, by him as paymastei*. 
He had deposited the money in a bank in 
Washington. He thereupon entered into a 
fraudulent conspii'acy with Bayne & Co., by 
which he allowed them, as the result of this 
conspiracy, to take control of the money for 
their own purposes, they knowing that it 
was money which he had as paymaster, and 
which of course belonged to the United 
States. 

The company became banltrupt, and the 
question was, whether, under the circum- 
stances, the government had a right of pri- 
ority of payment as to a portion of this 
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money -which this company had received, as 
against the other creditors; and it was de- 
cided by the supreme court that the govern- 
uient had this right of priority. But why 
did the supreme court so decide? It was 
because it was received by Bayne & Co. in 
pursuance of a fraudulent conspiracy, they 
knowing it was the money of the govern- 
ment, and held by the paymaster as public 
mouey. 

The court say that the law imposes on the 
firm an obligation, and implies a promise on 
its part to refund the money. Such a prom- 
ise can be enforced by action. 

Now, if the paymaster, as to the money in 
his hands, occupied the same relations to 
the government of the United States, that 
the wai'den of the penitentiaiy did to this 
state; or if the Com Exchange Bank, of 
Waupim, had the same relations to the state 
that the insolvent firm of Bayne & Co. had 
to the United States, then this decision 
would apply. But it is obvious from what 
has already been said, that the distinction 
between the two cases, between the obliga- 
tions of the insolvent firm and those of the 
Corn Exchange Bank, of "Waupun, the one 
to the United States, the other to the state, 
and the duties of the paymaster in relation 
to the money, and those of the warden in 
relation to the money he had, are entirely 
distinct, and so different as really to pre- 
vent that case from being a binding author- 
ity upon this coiu:t, under the facts in tiie 
case before me. 

Therefore, I shall reverse the decision of 
the district court, and hold that the state 
is not entitled to a preference over the other 
creditors for the money which is claimed. 

I have assumed the liability of the warden 
on his bond to the state for the amoimt. If 
I thought the state had not this remedy, pos- 
sibly I should feel inclined to look with a 
little more favor upon the application which 
has been made for a priority, but presum- 
ing that the state has ample remedy against 
the warden and his sureties, and believing 
that the decision of the supreme court of 
Massachusetts is a case precisely in point, 
and under a law, which, so far as it affects 
the decision of that court, is the same as the 
law of Wisconsin, I must hold that the state 
is not entitled to priority over the other cred- 
itors. Of course the warden will be allow- 
ed, as a general creditor, to prove his ac- 
count. 



Case KTo. 3,S43. 

In re CORN EXCHANGE BANK. 

[15 N. B. R. 216.] * 

District Court E. D. Wisconsin. Jan., 1877.'' 

Bankrdptct — ^Proof op Debt bt State. 

1. A state may prove a claim for a balance 
of moneys appropriated for the support of a 

* [Reprinted by permission.] 
' [Reversed in Case No. 3,242.] ' 



state prison, which have been deposited by the 
warden of the prison with the bankrupt, a bank, 
in the name of such warden as such oflGlcer, 
where the directors of the prison had previously 
arranged with the bank for such deposits and 
agreed upon the form in which the account 
was to be kept, although there was no law re- 
quiring the warden to deposit such moneys, and 
the state held his bond to account for all 
moneys coming into his hands. 
[Cited in Re Smith, Case No. 12,990.] 

2. But the proof should be made by some- 
officer holding a relation to the state similar to- 
that which a president, cashier, or treasure 
bears to a corporation of which he is such offir- 
cer. 

On the first day of October, 1875, the state 
of Wisconsin made and filed proof of a 
claim, to the amount of nine thousand sis 
hundred and eighty-one dollars and twenty 
cents, against the estate of the bankrupt. 
This proof was made by H. N. Smith, the- 
warden of the state prison, for and in behalf 
of the state. Upon application of the as- 
signee the register expunged the claim. The- 
case was then certified to the com't by th& 
register for review, at the instance of the at- 
torney general. 

A. Scott Sloan, Atty. Gen., for the State. 
l.evi Hubbell, for assignee. 

DYER, District Judge. The bankrupt was 
a banldng corporation, doing a banking busi- 
ness at Waupun, in this state. H. N. Smith- 
was warden of the Wisconsin state prison,, 
and as such, all moneys appropriated by th& 
state for the support of the prison and* 
drawn from the state treasury by order of 
the prison directors, together with the in- 
come derived from convict labor, came into 
his hands and were disbursed by him. Pur- 
suant to the requirements of statute, the 
warden executed to the state a bond with 
sm*eties, obligating him to account for all 
moneys coming into his hands as such war- 
den. Moneys appropriated for prison pur- 
poses were from time to time drawn from 
the state treasury on orders of the directors 
of the prison. From the testimony it ap- 
peal's that in April, 1874, when the wardea 
assumed the duties of his ofBce, it was ar- 
ranged between the directors and the war- 
den that all public moneys coming into his 
hands should be deposited in the Com Ex- 
change Bank, and an understanding was had 
between the directors of the prison, or some 
of them, and the cashier of the bank that 
such moneys should be so deposited, and that 
the accoimt should be kept in the name of 
"H. N. Smith, Wai'den," and that checks for 
such moneys should be drawn over such offi- 
cial signature. Thereafter, prison funds 
were so deposited, and checks therefor were 
so drawn. At the same time, Smith had an 
individual account with the bank. On the 
4th of August 1875, the warden deposited 
about ten thousand dollars, moneys received 
from the state treasm'er. On the 6th day of 
the same month the cashier absconded, and 
on the 10th the bank closed its doors. At 
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that time there was a balance of nine thou- ' 
sand six liiindred and eiglity-one dollars and 
twenty cents standing to tlie credit of "H. N. 
Smith, Warden," upon the booliS of the bank:. 
On the 2d day of September, 1875, a petition 
in bankruptcy was filed against the bant, 
and it was subsequently adjudicated a bank- 
rupt The testimony shows that no interest 
was ever paid or agreed to be paid by the 
bank to Smith for the use of money so de- 
posited. Upon this state of facts, the state 
asserts its rigM to prove a claim against the 
estate of the bankrupt, for the balance of 
nine thousand six hundred and eighty-one 
dollars and twenty cents undrawn at tbe 
time of tbe failui-e of tbe bank, which as- 
serted right is disputed by the assignee. If 
this claim is a debt due to the state, it has 
priority over general creditors under the 
third subdivision of section 28 of the bank- 
rupt law [of 1867 (14 Stat. 531)]. In deter- 
mining the question involved in this contro- 
versy, it is important first to refer to legis- 
lative provisions touching some of the duties 
of the warden and the appropriation of mon- 
eys for prison pm'poses. 

By an act of the legislatvure of 1873, tbe 
warden is made treasm-er of the prison, and 
is required to render to tbe directors on the 
first day of each month a full and accm*ate 
statement of all moneys received by him, 
and all sums of money expended by him dur- 
ing the preceding month. The same act pro- 
vides that the warden shall give bond to the 
state, conditioned that he will faithfully ac- 
count for all moneys placed in his hands as 
prison treasurer, and perform all duties in- 
cumbent upon him as warden of the prison. 
By legislative act of 1874, twenty-five thou- 
sand dollars were appropriated for the pay- 
ment of current expenses at the prison for 
that year, and it was provided that all mon- 
-eys so appropriated should be drawn from 
the treasury on. the order of the directoi*s of 
the state prison, and in no other manner. 
In 1875 the legislature appropriated thirty 
thousand dollars to defray the expenses of 
the prison for that year, the moneys so ap- 
propriated to be paid, as the necessities of 
the prison should require, to the warden on 
the order of the directors. No law of the 
state required the warden to deposit moneys 
coming into his hands in any bank or other 
place of deposit, nor was there any statutory 
regulation or direction as to the manner in 
which such moneys should be held or kept 
by him. 

Upon the facts before stated, in connection 
with the legislation refei-red to, the question 
is, whether the balance due from the bank 
on the account of H. N. Smith, warden, is a 
debt due to the state. Does it constitute a 
claim legal or equitable in favor of the state, 
to be recognized in the bankruptcy proceed- 
ing? Counsel for the assignee take the po- 
sition that, as no statute required the war- 
den to deposit in the bank moneys received 
by him ofB-daUy, the deposit which he made 



was his personal, voluntary act; that, by 
making the deposit, the money was conven- 
ed into a credit, he becoming a cx'editor and 
the bank a debtor as to the money depos- 
ited; that this credit was personal to Smith, 
and that the state had no legal claim against 
the bank thereon. Further, it is claimed 
that the warden did not act as the trustee or 
agent of the state in making the deposit; 
that the act of making the deposit was not a 
breach of any trust; that upon no principle 
of subrogation can the state acquire a right 
to the credit in question, and so that it has 
no demand against the estate of the bank- 
rupt which can be enforced in equity. Un- 
doubtedly the deposit by the warden created 
a simple credit and made the bank a debtor 
for the amount deposited. It is now well 
settled that the relation of banker and cus- 
tomer is that of debtor and creditor. The 
money when deposited becomes the property 
of the bank, the latter becomes the debtor of 
the depositor, and the contract is purely 
legal, without any element of trust in it. 
Marine Bank v. Fulton Bank, 2 WaU. [69 U. 
S.] 252; Thompson v. Biggs, 5 Wall. [72 U. 
S.] 663; Bank of the Republic v. Millard, 10 
Wall. [77 U. S.] 155; Oddie v. Bank of New 
York, 45 N. Y. 739; Aetna National Bank t. 
Fourth National Banlc, 46 N. Y. 86. 

It is an important fact in the case that an 
arrangement was made by the directors of 
the prison with the cashier of the bank for 
depositing funds in the hands of the warden, 
and as to the manner in which the account 
should be kept. Keeping in view that fact, 
the question seems to be, who was the real 
party in interest in the transaction between 
the bank and the warden? The moneys de- 
posited came to the warden from the treas- 
ury of the state. They were designed for 
certain public uses, and were to be expended 
by an agent of the state designated by law 
to perform that duty. Before deposited, and 
while in the hands of the warden, it seems 
clear that the ownership of the moneys was 
in the state. Suppose that, by robbery, that 
ofla.cer had lost the possession of the moneys; 
could they not properly have been described, 
in an indictment against the robber, as the 
property of the state? I do not regard the 
question as open to discussion that before the 
deposit was made these funds belonged to 
the state. - 

The inquiry then follows, who was, in 
fact, the owner of the credit established by 
the deposit? Tnie, the hand of the warden 
placed these moneys in the bank. But he 
was the agent of the state. The moneys 
were not his. He was dealing with them 
in a representative capacity. His act, in 
connection with the act of the cashier in re- 
ceiving the deposit, created the credit in 
question. But he had no personal ownersJiip 
of or interest in that credit. True again, 
that, at his will, money could be drawn 
from the bank against that credit. But every 
lawful act done by him in relation to the 
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moneys or the credit -would necessarily be 
done for the state and as its agent The er- 
ror in the position taken by counsel for the 
assignee lies, I conceive, -in the assumption 
that, because the act of making the deposit 
was the physical act of the warden, there- 
fore the credit thereby created was his per- 
sonal credit It is argued that the state did 
not deposit the moneys, and that it was the 
act of Smith; as if the state could do any 
act except by its officers or agents. To illus- 
ti-ate, the reasoning leads to this: that if the 
state treasurer should deposit moneys be- 
longing to the state in a bank, the officers 
of which had knowledge of such ownership, 
and the moneys should pass to his credit as 
treasurer in an account kept with Mm as 
such officer, since his will had directed and 
his hand had made the deposit, therefore 
the credit thereby created was personal to 
him alone, not only legally but equitably, not- 
withstanding the fact that throughout the 
transaction lie was the representative "of the 
state. 

Suppose the warden had died with this 
bank credit existing. Would it have passed 
to his heirs? Suppose he had become bank- 
rupt, would his individual creditors have 
been entitled to it? Gould the bank have 
been garnished upon this credit by a ci'editor 
of Smith suing him upon an individual debt? 
Upon the facts as they here exist, I think 
not To support the claim of the state in 
this proceeding, it is not necessaiy that the 
transaction should be such that an action at 
law would lie against the bank in behalf of 
the state. If equitably the state is entitled 
to the ci'edit, then the claim should be al- 
lowed, for the bankrupt law recognizes equi- 
table as well as strictly legal demands. It 
is true, as stated, that no la^^ required the 
wai'den to deposit moneys received by him 
for expenditure for prison purposes, and 
much stress is laid upon this fact in combat- 
ing the claim of the state- But it neverthe- 
less is the fact that, before any deposits were 
made, the directors of the prison, represent- 
inig the interests of the state, arranged "with 
the bank for such deposits, and agreed upon 
the form in which the account shoidd be kept, 
and it must be assumed, upon these facts, 
that the officers of the bank had notice of 
the ownership of the moneys so deposited. 
The money deposited was, as we have seen, 
the money of the state. The bank had knowl- 
edge of the fact The deposit account was 
kept in form so as to distinguish it from the 
warden's individual account The ti-ansac- 
tion with the bank was the result of the con- 
cui'rent action of the directors and the war- 
den. Upon such a state of facts, I think 
the state may, if it w^ill, claim the amount 
of the credit in question as a debt due to it, 
although there was no statute requiring the 
warden to make the deposits, or designating 
this bank as a depositary of moneys, appro- 
priated for prison purposes. It was strongly 
urged upon the argument, that as the state 
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holds the bond of the wai-den it must look 
alone to that security. But I regard that as 
an obligation giving merely an additional 
remedy to the state, and it cannot be con- 
ceded that, because, the state may look to 
his bond for indemnity, therefore this credit 
in the bank must be treated as the personal 
ci'edit of Smith. 

The case of Swartwout v. Mechanics' Bank, 
5 Denio, 555, was relied on in the argument 
by counsel for the assignee and should be 
noticed. Swartwout • was collector of cus- 
toms for the port of New York, and kept 
an account with the bank, in the name of 
"Samuel Swartwout, Collector." For a bal- 
ance due upon that account he brought suit 
The bank, assuming that the credit, the 
amount of which whs so sought to be re- 
covered, belonged to the United States, un- 
dertook to set off against the plaintifE's de- 
mand a balance due fi'om the government to 
the bank. This was attempted, it must be 
borne in mind, in an action at law by Swart- 
wout against the bank, and in a case where 
the only fact shown, touching the OTioaership 
of the money, was that of its deposit in the 
name of the depositor with his official ad- 
dition. The court held the plaintiff entitled 
to recover. There was no affirmative proof 
that the money deposited belonged to the 
United States. The com-t was left to infer- 
ence upon that point. No instructions of the 
secretary of the ti*easury as to depositing the 
money were given in evidence. There was 
nothing in the case to show that depositing 
the money in the bank in the manner in 
which it was done was by the direction or 
order of any officer of the government And 
in the absence of any proof in the particulars 
mentioned it was assumed by the com*t that 
the deposit was liable to be drawn only by 
Swartwout It is plain, from the opinion of 
the court, that, upon the facts as they ap- 
peared in the case, and in the absence of 
other material facts, the com*t regarded the 
banlc as estopped, in an action at law be- 
tween it and Swartwout, to assert that the 
moneys deposited belonged to, the United 
States. That case is to be distinguished 
from this at bar in other respects. The 
moneys deposited by Swartwout were not, 
previous to their coming into his hands, the 
moneys of the government. It was neces- 
sary that they shoxild pass into the control 
of the government before ownei*ship could 
be asserted^ and, as shown, the case was 
destitute of affirmative proof that the de- 
posit was made by durection or under any ar- 
rangement with any other officer of the 
United States, or that it was a payment over 
of the money, in discharge of official duty. 
If Swai-twout had received the deposited 
moneys from the secretary of the treasmy, 
and if they had been deposited, and the 
form of the deposit account had been adopt- 
ed, by arrangement between him or some 
other competent authority of the government 
and Swartwout and the bank, so that the 
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bank bad thus acquired knowledge of the 
ownership of the moneys when deposited, I 
■cannot doubt that the government, in a pro- 
ceeding between it and the bank, could have 
asserted a claim to the credit created by the 
deposit, and that the bank could have set off 
against such claim a balance due to it from 
the government The case of Miller v. Re- 
ceiver of Franklin Bank, 1 Paige, 444, was 
also cited on the argument; but, upon the 
facts, I do not regard it as applicable to the 
case under consideration. 

As a conclusion from the views expressed, 
it results that the claim of the state may be 
proved against the estate of the bankrupt. 
There is some question whether the proof of 
daim presented is regular in form and ex- 
ecution. It is made a'nd verified in behalf 
of the state, hj H. N. Smith, warden of the 
prison. I think it should be made by the 
state ti'easurer, or by some officer holding a 
relation to the state similar to the relation 
which a president, cashier, or treasm-er bears 
to a corporation of which he is such officer. 
The attorney genei-al will have leave to 
amend or correct the proof of claim in ques- 
tion accordingly. 

[NOTE. The assignee appealed to the circuit 
■court, which reversed the decisioa herein. See 
€ase No. 3,242.] 



Case Ko. 3,S44. 

CORN EXCH. NAT. BANK, Etc., v. PHILA- 
DELPHIA TRUST, SAFE-DEPOSIT 
& INS. CO. et al. 

133 Leg. Int. 401;^ 11 Phila. 510; 22 Int. Rev. 
Rec. 385; 9 Chi. Leg, News, 65.] 

Circuit Court, E. I>. Pennsylvania. Oct. 26, 
1876. 

ASSIGNMEST FOR BeSEFIT OF CREDITORS. 

Where the effect of an instrument is to trans- 
fer property beyond the reach of an execution 
in. trust for the benefit of assenting creditors, 
it is within the purview of the statutes regu- 
lating voluntary assignment for creditors. 

R. O. McMurtrie, for complainants, and 
against master's report. 

George Junkin and John Fallon, for Gregg 
Bros., judgment creditors. 

McKENNAN, Circuit Judge. In Watson 
V. Bagaley, 2 Jones [12 Pa. St.] 167, a letter of 
attorney, authorizing the artorneys named 
in it to demand, sue for and receive aU the 
choses in action of the principal, and apply 
the proceeds to the payment of certain 
•enumerated debts, was held to be substan- 
tially a voluntary assignment, and within 
the purview of the Pennsylvania statutes 
regulating transfers for the benefit of cred- 
itors. The chief justice there said, "An as- 
signment of a chose in action, or of a fund, 
need not be by any particular form of 
words, or particular form of instruments. 
It leaves the legal ownership, and conse- 

* [Reprinted by permission.] 



quent right of action, in the assignor; and it 
has, therefore, been treated as a declaration 
of trust for the assignee, or an agi'eement 
that he shall receive the money to his own 
use, or, as the case may be, to the use of the 
persons beneficially concerned. Any binding 
appropriation of it to a particular use, by 
any writing whatever, is consequently an as- 
signment, or what is the same, a transfer 
of the ownership. * * * If, then, the let- 
ter of attorney, and the acts done pursuant 
to it, vu"tually constituted an assignment, it 
was decisively within the purview of the 
statutes to regulate transfers for the benefit 
of creditors, else these statutes might be 
evaded and the precious power to prefer be 
retained by changing the form of the instru- 
ment. * * * Here the garnishees had the 
properly for the creditors by force of an 
irrevocable power, and it was consequently 
subject to attachment." So also in Lucas 
V. Sunbury & E. R Co., 8 Casey [32 Pa. St.] 
461, a lease of a railroad, stipulating for the 
retention of a certain proportion of its earn- 
ings by the lessee, and the payment of the 
remainder to certain creditors of the lessor, 
was held to be an assignment in trust for the 
benefit of creditors, within the meaning of 
the statutes relating to such assignments. 
In delivering the opinion of the coiurt below 
on the points reserved at the trial Hare, J., 
said, "Were I to express the inclination of 
my own mind in the point now before me, 
I should say that every grant or transfer 
by a debtor, which places the property trans- 
ferred beyond the reach of an execution, 
and charges it with a trust for the payment 
of debts, is within the letter and spirit of 
the acts of assembly by which assignments 
for the benefit of creditors are regulated, 
and is consequently void, unless the provi- 
sions of these acts are complied with, both 
as it regards the nature of the trust and the 
formalities necessary for its creation." And 
this was distinctly approved by the supreme 
court. 

Now, if we apply the reasoning of these 
opinions to the present case, it is decisive 
of the character of the instrument of No- 
vember 10, 1873. Its nature must be de- 
termined by its effect, rather than by its 
form; and while it is undoubtedly a mort- 
gage to some intents, as every security for 
creditors may be more or less so, it certainly 
places the property transferred beyond the 
reach of an execution, and creates a trust 
for the benefit of creditors. It is a transfer 
of the ownership of the property described 
in it, by insolvent debtors, to a trustee for 
the benefit of creditors assenting to it, and 
so operates as a buiding appropriation of 
such property to. the use of the assenting 
creditors. True, it is defeasible by payment 
of the debts secured by it at their ma- 
turity, but in like manner, might the execu- 
tion of an absolute voluntaiy assignment be 
aiTested, and the trust created by it be su- 
perseded. It is none the less, in its effect 
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and operation, a voluntary assignment by 
insolvent debtors of part of their property 
in trust for the benefit of some of their 
creditors, and so is Tvithin the purview of 
the statutes regulating such transf ers. 

We, therefore, concur in the conclusion 
reached by the master, and remand the case 
to him, with directions to maSe distribution 
in conformity with his report 



Case No. 3,345. 

CORNIER V. SAWYER. 

[Crabbe, 281.]^ 

District Court, E. B. Pennsylvania. Aug. 7, 
1839. 

Seaman's Actios fob Assault. 
Where a Quarrel occurred between a master 
and a mate, and the latter left the vessel, to 
consult the consul, but returned, saymg that the 
consul advised the matter should be , made 
up:" and the master, third parties having me- 
diated between them, agreed to do so; the mate 
has no cause of action, against the master, be- 
cause of such quarrel. 

This was an action [by Jean H. Cornier 
against Simon Sawyer, master of the schoon- 
er Frederick; Reed] for assault and personal 
damage. It appeai-ed that the parties, while 
in Porto Rico, quai-relled, and the respondent 
disrated the libellant, who was a mate; that 
the libellant refused to go before the mast, 
and went to see the consul; that after some 
days, during which time other persons had 
mediated between them, the libellant retui-n- 
ed, saying the consul advised that "the mat- 
ter should be made up, and dropped," to 
which the captain agreed; that the libellant 
had returned to his duty as mate, and had 
been paid his full wages on his arrival; and 
that, afterwards, this suit had been com- 
menced. 

H. Hubbell, for libellant 
Mr. Grerhard, for respondent 

HOPKINSON, District Judge. This was a 
very proper case for compromise; there wa:e 
faults on both sides. The parties had mutual 
complaints against each other. The captain 
complained of habitual insolence, insubordi- 
nation, and refusal to obey his orders; of 
gross carelessness, or want of skill. In the 
libellant's conduct as mate, and of this he 
has proof. The mate complains of harsh 
treatment, coai'se and abusive language, and 
unprovoked and oppressive punishments. 
Both had some reason for these complaints. 
It was a fair ease for compromise and mu- 
tual concession; and this was what the con- 
sul advised. It appears that the consul said 
they "had better make it up," and, therefore, 
the mate was again received; that is, the 
captain did drop it gave up his causes of 
complaint, and certainly was entitled to ex- 
pect the same to be done on the other side; 
otherwise they did not make it up, they did 

* [Reported by William H. Crabbe, Esq.] 
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not drop it but the captain only did so. 
Such was not the advice of the consul, by 
which the libellant was willmg to abide. 
The mutual concession, as advised by the 
consul, was what the libellant came and 
offered to the captain, and what the latter 
accepted; by this both parties were to be re- 
stored to their original relations and posi- 
tions, to the status ante bellmn; the captain 
has performed his part of the treaty, the 
mate endeavors to withdraw from his. The 
libel is dismissed, witiiout costs. 



CORNING- (BURDEN v.). See Oases Nos. 2,- 
143 and 2,144. 



Case ]Sro. 3,246. 

CORNING et al. v. BURDICK. 

[4 McLean, 133.] ^ 

Circuit Court D. Michigan. June Term, 1846. 

Alias Exeoutiok' — Satispactios of Judgmext 
Bt Levy — Malfeasance of Marshal — False 
Return. 

1. An alias execution can not he issued until 
the return of the first execution. 

2. If such execution should he shown to have 
been lost or destroyed, the court might order 
an alias. 

3. When personal property has been levied 
on, sufiicient to satisfy the judgment, it is pre- 
sumed to be satisfied. But, if such property, 
on being sold, should not be sufficient an alias 
may issue. 

4. An officer is liable for malfeasance where 
he disposes of the property, to the injury of the 
defendant without complying with the requi- 
sites of the law. 

5. The officer will always be presumed to 
have done his duty. 

6. The remedy against him is, by an action 
for a false return. 

Mr. Douglass, for plaintifEs. 
Joy & Porter, for defendant 

OPINION OP THE COURT. This Is an 
application for an alias fi. fa. Judgment was 
rendered the 30th of June, 1840. Execution 
issued, returnable the first Monday in August 
ensuing. The marshal being compelled by 
rule and attachment, on motion of plaintiffs 
[Coming and Homer], returned the execution 
that be had made $1,473.68; and that cer- 
tain property was on band unsold, for want 
of bidders. This return being defective and 
incomplete, subsequent proceedings were had 
by the plaintiffs, by which the marshal was 
reqiuired to make a corrected return. This 
he filed January 8th, 1845, showing what 
property was levied upon, how it was dis- 
posed of, the amount of money made, and 
nulla bona as to the residue. The plaintiffs, 
it is insisted on, have a right to take out 
an alias fi. fa. as a matter of course, without 
this special application, under the 90th rule, 
two years not having elapsed since they were 

^ [Reported by Hon. John McLean, Circuit 
Justice.] 
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entitled to sue out tbe same. No alias can is- 
sue until the original fi. fa. has been com- 
pletely executed and returned. Grah. Pr. 
351; Ai'chb. Pr. 436. There can be no doubt 
that the first execution must be executed be- 
fore an alias can issue; but it is supposed 
that if, after executed, the writ should be 
lost, or by accident destroyed, its retm-n 
might be dispensed with. This motion is of- 
fered on the ground that the first execution 
was levied on personal property, sufficient to 
satisfy the judgment. And this is sworn to 
by the defendant. 

And for the defendant [Justus Bm-dicli], it 
is contended that a levy on personal proper- 
ty, sufficient to discharge the debt, is a satis- 
faction, even though the officer wastes the 
property, or loses the money. 5 Dana, Abr. 
17, IS; 4 Mass. 402; 1 Salt. 323; 2 Saund. 
47, note 1; 6 Mod. 202; Cow. & H. Notes, 
lOlG, 1047, 1083, 10S7. 

Where a levy has been made, there can be 
no alias fi. fa. until the goods taken shall be 
sold, and, especially, where the goods levied 
on may be sufficient to satisfy the execution. 
Until the sale shall be made, the execution, 
by the levy, must be considered as satisfied. 
And if the property be lost thi-ough the neg- 
ligence of the sherifE or marshal, he is liable 
to the plaintiff, whose agent he may be con- 
sidered for the purpose of maldng the judg- 
ment, by a sale of the property. For mal- 
feasance, the officer may also be responsible 
to the defendanL In this case, it is alleged 
that there has been malfeasance, which is al- 
leged to consist in the sale of a very small 
part of the property at private sale. The 
marshal is undoubtedly liable to the party in- 
jured, if he has disposed of any part of the 
property levied on, in a way which the law 
did not authorize. But the marshal has made 
his retm-n, that he made the levy on the prop- 
erty, sold it for a certaui sum, which leaves 
a balance on the judgment unsatisfied; and 
he says there is no other personal property, 
out of which he can make the residue. And 
an alias fi. fa, is asked by the plaintiff. This 
return is conclusive, and can not be contra- 
dicted. 4 Phil. Bv. 1087-10S9; Har. Dig. 
24S6; 7 Comyn, Dig. "Return," F, p. 287. 

The best evidence of the value of the prop- 
erty, is the sale of it by the officer. On ex- 
ecution, personal property rarely sells for its 
value, and it wordd be a new principle, if the 
plaintiff in the execution should be held re- 
sponsible for the value of the property, at 
whatever price it might sell. Misconduct in 
the officer is not presumed, but must be 
shown. A failm-e to comply with the requi- 
sites of the law would subject the officer to 
damages, if the property were sold greatly 
below its value. Where the return of the offi- 
cer is made, as in this .case, on the presump- 
tion that he has done his duty, the plaintiff 
may ask for an alias. If the defendant has 
been injured, he has his remedy against the 
marshal. When a sci. fa. is brought to re- 
vive a judgment, on which execution has been I 



issued, and levied upon personal property, 
and remains imretumed, the judgment wiU 
be regarded as satisfied. No action can be 
maintained on a judgment, while there is an 
outstanding execution levied and unexecuted. 
It is believed there is no case where the exe- 
cution had been retm-ned, showing a deficien- 
cy of property, that its sufficiency in value 
might be shown in an action on the judg- 
ment, in bar of the execution. The ti-uth of 
the retm-n can not be thus controverted. 
This can only be done by an action for a false 
retmTi. 

The motion of the plaintiff for an alias fi. 
fa. is granted. 



^^5^?^^ ff^^^^ ^0. See Cases Nos. 11,- 
003 and 11,004. 

CORNING (TROY I. & N. FACTORY v.). 
See Cases Nos 14,195-14,198. 

CORNING, The ANGELINA. See Case No. 

dS4. 



Case JSTo. 3,S47. 

The CORNUBIA. 

[Cited in The R. E. Les, Case No. 11.691. 
Nowhere reported; opinion not now accessible.] 



Case ITo. 3,S48. 

The CORNWALL. 

[8 Ben. 212.]* 

District Court, E. D. New York. July Term, 
1875. 

Collision at Pieb— Exposed Position. 

A bark was placed alongside of pier 17, 
North river, so that her stern extended be- 
yond the end of the pier, her master having 
notice that a steamship, so long as to cover 
three piers, was coming into her berth at pier 
18. The steamship worked slowly and cau- 
tiously into her berth, and in so doing came in 
contact with the projecting stern of the bark 
and did her some damage: Rdd, that the 
steamship was not guilty of negligence in thus 
coming in contact with the bark, and that 
she was not liable for the damages. 

[Distinguished in The Canima, IT Fed. 272; 
Shields v. Maj'or, Aldei-men, etc., 18 Fed. 
749.] 

In admiralty. 

Beebe, Wilcox & Hobbs, for libellants. 
Foster & Thomson, for claimants. 

BENEDICT, District Judge. This action is 
to recover damages sustained by the bark 
Excelsior, while lying moored at a pier, by 
contact with the steamship Cornwall. 

The bark was placed alongside pier 17, 
North river, with her stem extending beyond 
the end of the pier. The Cornwall was a 
large steamship endeavoring to reach her 
berth at pier 18 on the other side of the slip 

* [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict; Esql., and here reprint- 
ed by permission.] 
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in which the bark -vvas lying. It was neces- 
sary J[or the steamship to warp into her 
berth; and in so doing she came np to the 
end of the pier 17, where the baric was lying, 
inasmuch as she was a long vessel extend- 
ing in length across three piers. As the bark 
lay with her stern projecting beyond the 
end of the pier, it was impossible for the 
steamship to come to the end of that pier 
without touching the bark; and yet it was 
necessary for her to come tb the end of the 
pier in order to reach her berth. She there- 
fore swung slowly and carefully in, broad- 
side to the bark's stem. While thus in con- 
tact some slight damage was done to the 
bark- For damages thus occasioned, the 
steamship is not liable, because the bark 
without cause placed herself in an exposed 
place, and one necessarily involving her con- 
tact with the steamship as it occurred, pro- 
vided the steamship attempted to reach her 
berth. This position the bark took after no- 
tice that the steamship was about to go into 
that berth. All that the bark could require 
of the steamship, under such circumstances, 
was the exercise of all diligence and care 
to place as little pressure as possible upon 
the bark. This was exercised. The slight 
damage that occurred was no more than the 
liatural consequence ot a contact, made nec- 
essary by the action of the bark, in placing 
herself where she did, when she had notice 
that such position would involve contact 
with a steamer about to come into the shp. 
I find no negligence on the part of the steam- 
ship, and therefore must dismiss the Ubel 
with costs. 



Case M"o. 3,349. 

The COKNWALL. 

[10 Ben. 108.] ^ 

District Court, E. D. New York. Sept. Term, 
1878. 

TVhakfage — ^Making Fast to Pieh. 

The C. was a large steamship, having a regu- 
lar berth at a pier, which she could enter with 
safety only at slack water. She arrived at her 
berth one day at 10 a, m., when the tide did 
not serve till 1 p. m., and she accordingly 
made fast at the end of her pier. She was so 
long that she overlapped the piers on either 
side, and a line was thrown from her to the 
pier which was overlapped by her bow, for 
her better security while waiting the tide: Seld, 
that the C. did not "make fast to" such pier 
within the meaning of the wharfage act of the 
state of New York, and that the owner of thai 
pier was not entitled to recover against her for 
wharfage. 

[In admiralty. . Libel by the mayor, alder- 
men, and commonalty of the city of New 
York against the steamship Cornwall.] 

* [Reported by Robert D. Benedict, Esq., and 
Beni. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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Beebe, Wilcox & Hobbs, for libellant 
Foster & Thomson, for claimant, 

BENEDICT, District Judge. This is an ac- 
tion to recover wharfage. The facts are not 
in dispute. The Cornwall is a large steam- 
ship which has a regular berth at the pier 
at foot of Fletcher street, but which sh& 
could enter with safety only at slack water. 
At the time in question, .she arrived at her 
slip at 10 a. m., but the tide did not serve- 
till 1 p. m. She accordingly waited for the- 
tide and made fast at the end of the pier. 
When so made fast, her length was sueli 
that she overlapped an adjoining piei* on. 
either side. To the pier thus overlapped by 
her stem, which belonged to the libellant, a 
line was run from the steamship for her bet- 
ter security, while so waiting for the tide. 
Upon these facts the libeUant claims to be- 
entitled to recover wharfage for a day, upon 
the ground that the steamship made fast 
to his wharf for part of a day, within th& 
meaning of the statute of the state, which, 
declares that "it shall be lawful to charge 
and receive from every vessel that vises or 
makes fast to any pier, or makes fast to any 
vessel lying at such pier or to any vessel ly- 
ing outside of such vessel— for every day or 
part of a day, for a vessel of 200 tons bur- 
den and under, 2 cents per ton, etc., etc." 
DLaws 1872, c. 320, as amended by Laws- 
1877, c. 315.] 

This statute has been interpreted by the- 
highest coiu*t of the state (Taylor v. Atlan- 
tic MuL Ins. Co., 37 N. Y. 275) to intend 
that the rates named are to be paid for the 
use of the wharf, and also to make the fact 
of making fast to a wharf or to any other 
vessel which is itself fastened to such wharf, 
evidence of a use of the wharf within the- 
meaning of the act. But I do not under- 
stand that it has ever been held that proof" 
of making fast to a wharf shall, imder all 
circumstances, be conclusive evidence of a 
use of the wharf within the meaning of the- 
act In the moving of vessels, it often be- 
comes necessary to cast a line upon a wharf,, 
when no one can suppose that the wharf has- 
been used within the meaning of the statute, 
so as to render the vessel liable for wharf- 
age. Evidently, it was intended that there- 
should be some limitation attached to the- 
words "made fast to." It may be difa.cult 
to fix with precision the extent of the limita- 
tion intended; but I think it can safely be 
said, that, notwithstanding the fact that this 
steamship had a line fast to the libellant's- 
pier, the other facts in evidence show that 
she did not make use of the wharf within 
the meaning of the act. It may be that for 
such an obstmetion of access to the libel- 
lant's wharf as the evidence shows an ac- 
tion can be maintained; but upon the facts 
proved no liability for wharfage was in- 
curred on the part of the Cornwall. The 
libel is therefore dismissed with costs. 



CORNWALL (Case No. 3,250) 



[6 Fed. Cas. page 586J 



Case nSTo. 3,260. 

In re CORNWALL. 

[9 Blatchf. 114; 6 N. B. R. 305; 6 Am. Law 
Rev. 3Go.] "■ 

Circuit Court, D. Connecticut. Sept. Term, 
1871.= 

Involuntary Bankruptcy — Creditor— Coxvey- 

ANOB FOR MAINTESAXCE — LIMITATION — NeW 
PltOMlSE, 

1. In a proceeding in involuntary bankruptcy, 
the alleged debtor may deny that the petitioner 
for an adjudication is a creditor, and may, if he 
maintains such denial by proof, have the petition 
■dismissed. 

[Cited in Re McKibben. Case No. 8,859.] 

2. Where a person, whose ijroperty exceeds in 
value all that he o%yes,with a view to the payment 
of his debts, and to secure to himself a mainte- 
nance in the future, conveys that property to 
another, on an agreement that the grantee shall 
pay all that he owes, and support him during the 
residue of his life, such a conveyance is not, 
per se, fraudulent and void, as against creditors, 

3. Where the statutes of limitation of the 
state in which the petitioning creditor in a pro- 
■ceeding in involuntary bankruptcy and his al- 
leged debtor reside, have created a bar to the 
recovery of the alleged debt by action, such debt 
cannot form a basis for an adjudication of bank- 
ruptcy on the petition; and the holder of a 
claim, so barred, is not entitled to prosecute 
such a petition. 

[Cited in Andrae v. Redfield, Case No. 307; 
Re Noesen, Id. 10,288; Nicholas v. Mur- 
rav. Id. 10 223: Re Eldridge. Case No. 
4.331. Distinguished in Re Hertzog, Id. 
6, 433.] 

4. T^Tiere a debt is barred by the statute of 
limitations, a promise by the debtor to pay it 
when he is able, is conditional, and does not cre- 
ate an obligation, as a revival of the debt, until 
ability to pay appears; but, where there is a 
present debt, a promise to pay it when able does 
not destroy or postpone the right of the creditor 
to sue, or prevent the running of the statute. 

This was a petition by Nathaniel O. Corn- 
wall for the review and reversal of an order 
of the disti'ict eonrt [of the United States, 
for the district of Connecticut] dismissing 
his petition, as a creditor of David Cornwall, 
for an adjudication, declaring the latter a 
bankrupt. [Case No. 3,251.] 

Simeon E. Baldwin and Edwin E. Marvin, 
for petitioner. 

Charles E. Perkins and Alfred Hall, for 
respondent. 



WOODRUFF, Circuit Judge. On the 16th 
of June, 1870, Nathaniel O. Cornwall, a resi- 
dent of Portland, in this district, presented 
to the district court his petition, under the 
39th and 40th sections of the national bank- 
rupt law [of 1867 (14 Stat. 536, 537)], alleging 
that he is a creditor of David Cornwall, (his 
father), also a resident of said Portland, 
averring that the latter has committed an 
act of bankruptcy, and praying that he be 
declared a banki'upt, and that a warrant is- 



^ [Reported by Hon. Samuel Blatchf ord, Dis- 
trict Judge, and here reprinted by permission. 6 
Am. Law Rev. 365, contains only a partial re- 
port,] 

- [Affirming Case No. 3,251.] 



sue to take possession of his estate, that the 
same may be distributed, «S:c. The act of 
bankruptcy, as stated in the petition, is, that 
the said David Cornwall, being possessed of 
certain estate or property, situated in Port- 
land, real and personal, and being indebted 
to the petitioner and others, did, on the 31st 
day of March, 1870, with a view to insol- 
vency, and with intent to delay, hinder or 
defraud, as the case may be, his creditors, 
convey the property mentioned in the peti- 
tion to Maria and Elizabeth Cornwall, of the 
said Portland, (his daughters, and sisters of 
the petitioner,) the same being all the prop- 
erty, real and personal, which he possessed, 
or which could be held as security for the 
payment of his, the said David Cornwall's, 
just and lawful debts. The indebtedness, 
claimed by the petitioner to constitute him a 
creditor of David. Cornwall, is stated to be 
upon a promissory note, for money loaned to 
the said David, dated Portland, August 29th, 
1869, for five hundi-ed dollars, payable to the 
petitioner, or to his order, on demand, with 
interest from its date; and, also, the sum of 
five hundred and twenty dollars and eighty- 
eight cents, loaned to the said David, July 
14th, 1854, the receipt of which is acknowl- 
edged in writing, with a promise to deposit 
the same, for the petitioner's benefit, in the 
savings bank; together, amounting to $1,- 
020 88, exclusive of interest. 

The respondent, David Cornwall, appeared 
and answex-ed the petition, and, by his an- 
swer, denies that he is indebted to the pe- 
titioner in any sum whatever. He admits 
that he did, on the 31st day of March, 1870, 
execute the alleged conveyance of all his 
property to his daughters, Maria A. and 
Ehzabeth, but denies that the same was done 
with a view to insolvency, or with any in- 
tent to delay, hinder, or defraud his cred- 
itors, and states, that, at the time of such 
conveyance, he had no creditors except his 
two daughters, (to whom he was then large- 
ly indebted,) and except a few small bills in 
the neighborhood, not amounting to three 
hundred dollars; that his two daughters, in 
consideration of such conveyance, promised 
and agreed with him, that they would sup- 
port him during life, and would pay all his 
debts then existing; that they are ready and 
willing to pay all valid claims existing 
against him; and that they informed the pe- 
titioner, before he commenced the proceed- 
ings, that they would pay all valid claims 
he had against his said father. The answer 
also states the history of the apparent in- 
debtedness of the respondent to the peti- 
tioner in detail, averring, that the ?520 88, 
received from the petitioner in 1854, was 
given to him by his said son in considera- 
tion of, and in part repayment of, ad- 
vances which he had made for the edu- 
cation of the petitioner at college, in or- 
der to which he had been compelled to 
borrow money; that, afterwards, in his ad- 
vanced years, he was embarr'assed by debts. 



[6 Fed. Cas. page 587] 



which he had been unable to pay, while his 
said son had accumulated large wealth, and 
such sum was given and received to relieve 
him from such embarrassment, and without 
any expectation that the respondent was to 
repay the same, or to be considered or treated 
as a debtor to his said son therefor; that 
more than six yeai-s have elapsed since the 
said sum was so given to him by his said son, 
and, if the same constituted a debt, it has 
been barred hy the statute of limitations 
of the said state of Connecticut; that the 
note for §500, dated August 29th, 1869, 
was made without legal consideration; that 
the sum of §500 was a voluntary gift made 
by the petitioner for the especial relief and 
benefit of his aged and infirm mother, to be 
■expended, and, in fact, was expended, in 
repairing a portion of their dwelling house, 
which had become old and decayed, and 
which the respondent had not means then to 
repair; that such repairs were pi*oposed by 
the petitionei', the fui-nishing of the money 
for the piu'pose was tendered by him, and 
the repairs were consented to, and were 
made by the respondent, in assent to the 
petitioner's proposal, and On his agreement 
to give the money to pay therefor; that, when 
the petitioner requested a note therefor, he 
reiterated that the money was a gift, but 
stated, that, as the respondent was then em- 
barrassed by indorsements for another, he 
desired to hold a note for the benefit of his 
sisters, so that, if the respondent should fail 
or die, he could present said note against the 
respondent's estate, and obtain something 
for his said sisters; and that the respondent, 
in confidence in his said son, gave him a 
note, as requested, and afterwards, on the 
■29th of March, 1869, upon the request of the 
petitioner, and his statement that said note 
was lost, he gave him another note for the 
•same purpose, which is the note mentioned 
in the petition, and is without consideration 
and void. 

Upon the petition and answer, and upon 
the proofs of the parties respectively, the 
matter was brought to a hearing in the dis- 
trict covu-t, and the petition was dismissed. 
The opinion of the district judge shows that, 
without deciding other questions, he deemed 
it sufficient to find that the petitioner is 
not in fact a creditor, upon two principal 
^•ounds— First, that the note mentioned in 
the petition was without legal consideration, 
the moneys advanced, and alleged by the 
petitioner to be the consideration of the note, 
having been, in ti-uth and in fact, a volun- 
taiy gift by the petitioner, out of his abun- 
dance, to and for the relief and comfort of 
his aged and infirm parents, and accepted' 
as such; and, second, that, if the moneys 
fm'nished to the father in 1854, and applied 
by him to the repayment of moneys bon*ow- 
■ed, ever created or constituted an indebted- 
ness by the father to the son, the latter was, 
by the statute of limitations of the state of 
Connecticut, barred from having or main- 
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taining any action therefor, and he, there- 
fore, had no standing thereupon to ask, as a 
creditor, that David Cornwall be decreed a 
bankrupt 

Upon this appeal or review of the order of 
the disti-ict court, it is insisted, that the order 
should be reversed, on various gi-ounds, the 
chief whereof may be stated and considei'ed 
in the following order, namely: 1st. That 
the petitioner having, by his petition and the 
proofs fm-nished in support thereof, shown 
himself to be apparentiy, or prima facie, a 
creditor, the respondent was not at liberty, 
by putting that fact in issue, to have a trial 
of the question, and an adjudication dismiss- 
ing the petition, but the cause should have 
proceeded to a decree upon the matter char- 
ged as an act of bankruptcy, and, that being 
established, the petitioner, when he offered 
proof of his debt, with a view to share in the 
distribution of the estate, would, if his claim 
was contested and disallowed, be entitied to 
a trial by jury before its final rejection. 2d. ■ 
That the proofs do not warrant the finding 
that the §500, advanced for the repairs of 
the respondent's dwelling house, were a gift, 
but, on the conti-ary, they show, that the 
money was sought as a loan, advanced as a 
loan, and secured as a loan by the promis- 
sory note of the respondent, upon the loss of 
which the note mentioned in the petition was 
given, as a new or substituted secmity. 3fl. 
That the state statutes of limitation have no 
application to proceedings in bankruptcy; 
that, notwithstanding the lapse or time, the 
debt still exists; that, while it may be true, 
that, in one or even more states, no action 
will lie for its recovery, an action may be 
maintained therefor in another state, if the 
respondent is found therein; and that, unless 
it is shown that it cannot be recovci-ed in any 
of the United States, it must be declared a 
debt, and the com*t of bankruptcy, as a na- 
tioual ti'ibunal, must recognize as a creditor 
any one who has a cause of action valid in 
any state of the Union. 4th. That, if the 
statute of limitations in Connecticut be, in 
general, recognized by the federal com't in 
bankruptcy, as disabling the holder of a claim 
from proceeding against his debtor, the peti- 
tioner's claim, in the present case, is not bar- 
red thereby, for two reasons— First, the prom- 
ise made in 1854, as it appears by the proofs, 
in writing, was, that the respondent would, 
"as soon as it is in his power," deposit it in 
the savings bank, according to the petitioner's 
previous direction, so that the latter would be 
able to control it at pleasure, and that it has 
not been proved that six years have elapsed 
since it was in the power of the respondent 
to do this, and, therefore, it does not appear 
that six yeai-s have elapsed since the cause of 
action accrued; or, second, the respondent 
held the money of the petitioner upon a trust, 
to deposit it in the savings bank, to the ac- 
count of the petitioner, and to such a trust 
the statute of limitations does not apply, and, 
therefore, the claim is not barred. 
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1. The claim, that, in proceedings for a 
compulsory decree, dedai-ing a respondent a 
banlirupt, the latter may not deny that the 
petitioner is a creditor, or may not, by proofs, 
maintain such denial, and thereupon dismiss 
the petition, is, I thmk, wholly untenable. It 
is true, that, where a party has been adjudg- 
ed a bankrupt, no one claiming to be a cred- 
itor can be excluded from a share in the dis- 
ti-ibution of the estate, without having the 
opportunity, furnished by the 24th section, 
to appeal, and, on that appeal, to have his 
claim tried, as in an action at law, in the usual 
manner in the courts of the United States. 
But this does not reach the question, whether 
a party has been, by tlie law, made liable to 
be declared a bankrupt, at the instance of 
one who has in fact no claim against Mm, 
and no interest in the question whether the 
party has committed an act of bankruptcy 
or not. 

Section 39 of the bankrupt law declares 
what shall be deemed acts of bankruptcy, 
and makes him, who has committed such an 
act, liable to be "adjudged a bankrupt, on 
the petition of one or more of his creditors, 
the aggregate of whose debts provable under 
this act amount to at least two himdred and 
fifty dollars, provided such petition is brought 
within six months after the act of bankruptcy 
shall have been committed." To the main- 
tenance of the petition, or to give the petition- 
er any standing in court, several things must 
concui'. The petitioner must be a creditor, 
the debt due to him must be provable under 
the act, and the amount thereof must be at 
least two hundred and fifty dollars. Unless 
all these concur, he has no right to prosecute 
the petition; and, however he may be able to 
prove, or does prove, the commission of acts 
of bankruptcy, he is not, by the law, clothed 
with the right or power to begin or sustain 
a prosecution, or ask a decree. It is nowhere, 
expressly or impliedly, said, that one who can 
furnish proof which, unexplained and uncon- 
tradicted, would show, prima facie, that he is 
such creditor, may file such a petition, or that 
a party may be adjudged a bankrupt upon 
such a petition. The objection goes not mere- 
ly to the disability of the petitioner, but to 
jurisdiction of the cause. And this should 
be so. It would be monstrous injustice, if 
parties were not only liable to be proceeded 
against, but must necessarily be adjudged 
bankrupt, submit to a warrant, and be dis- 
possessed of all their property, at the instance 
of any one and every one who, either dishon- 
estly or by mistake, was able to present, by 
petition and affidavits, prima facie evidence 
of a debt, when, in truth, none existed. It 
might often happen, that the only act of bank- 
ruptcy alleged depended, for its character, 
upon the very question whether any debt 
was owing to the petitioner; and, if a mere 
prima facie case, shown by the petitioner, 
precluded further inquiry on that question, 
a party might be declared a banla-upt, his 
property be subjected to administration un- 



der the law, and, in the end, it would appear, 
that, the petitioner having no debt, no act of 
banliruptcy had been committed, and the- 
wliole proceeding, injurious as it must be, 
was wholly groundless. Not only so; no- 
other creditor appeai-ing, the proceeds of the- 
estate must be returned to the party ground- 
lessly prosecuted. 

If, thei-efore, there were nothing further in 
the act bearing upon this point, I should not 
hesitate to say, that a respondent, called by 
the petition into the district court, had th& 
clear and full right to meet the petitioner at 
the threshold of the proceeding, by denying- 
and disproving any of the facts without 
which the petitioner bas no authority in law 
to maintain the proceeding. But section 41 
gives this right in express terms, and makes 
it the imperative duty of the court to pro- 
ceed summarily to hear the allegations of 
the alleged debtor; and, as to the commis- 
sion of the act of bankrutcy, it must order a 
trial by jui-y, if he demands it, and if, upon 
such hearing or trial, the debtor proves that 
the facts set forth in the petition are not 
true, "the proceedings shall be dismissed,, 
and the respondent shall recover costs. "^ 
"What are "the facts set forth in the peti- 
tion?" Obviously, all those which are, by 
the 39th section, necessary to make it the- 
duty of the court to adjudge the respondent 
a bankrupt That is to say, there must ber 
before the com-t a creditor, by a provable 
debt, to the required amount, and, this be- 
ing true, there must be established an act of 
bankruptcy, within six months before tlie- 
fiUng of the petition. Let it be supposed,, 
that the petition did not state all these facts, 
it cannot be doubted that it would be the 
duty of the court to dismiss it So, if the- 
respondent shows that any of these facts, 
when alleged in the petition, are not true, 
the statute requires that the proceedings be 
dismissed. 

The inquiry in the district com-t whether,, 
in this case, the petitioner was a creditor,, 
having a debt against the respondent prova- 
ble under the act, was, therefore, a proper 
inquiry, and, if it was properly found in 
the negative, the order dismissing the pro- 
ceeding was not erroneous. 

2, Upon the merits of the case, there is, to- 
my mind, a difficulty in sustaining the peti- 
tioner's application, in the point upon which 
no opinion was expressed in the disti-ict 
court. As already observed, to warrant the- 
adjudication sought, it must appear that an 
act of bankruptcy has been committed. In 
the petition herein, the precise act upon 
which the petitioner relies is stated, to wit,, 
^that the respondent, being indebted to the- 
petitioner and others, conveyed his property 
to Maria and Elizabeth Cornwall, with a 
view to insolvency, and with intent to delay, 
hinder or defraud, as the case may be, hi& 
creditors. 

Now, the proof is, that the object of the 
conveyance was the payment of all the debts 
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of the respondent, and to make provision for 
liis support by his daughters in his old age. 
This was not a purpose fraudulent as to 
4iny one. So far from heing a conveyance 
with a view to insolvency, it contemplated 
actual solvency, and actual payment of all 
he owed; and his property, according to the 
proof, was fully adequate, and more than 
Adequate, for the purpose, even conceding 
that the petitioner was a creditor to the full 
amount which, according to his own state- 
ment of the ti*ansactions, he could be allow- 
■ed. Unless, then, the transaction was, per 
se, fraudulent and void, as against credit- 
ors, it could not, upon this proof, be pro- 
noimced an act of banUruptcy. This raises 
the question— "When a person, whose prop- 
erty exceeds in value all that he owes, with 
a view to the payment of his debts, and to 
■secure to himself a maintenance in the fu- 
ture, conveys that property, to another, on 
SLB. agreement that the grantee shall pay all 
that he (the grantor) owes, and support him 
during the residue of his days, is such con- 
veyance, per se, fraudulent and void, as 
against creditors? Such arrangements, by 
aged and infirm parents, to relieve them- 
selves of care and labor in their declining 
yeaxs, have not heretofore been unusual. 
They are commonly made with children, or 
with some one selected, and, in a sense, 
adopted, to stand in that relation. The facts, 
that the grantor is aged, infirm, and incapa- 
ble of labor to make his estate productive, 
that the grantee is already a creditor, and, 
therefore, has a claim to receive a portion, 
•of such property, that the grantor owes but 
little besides, that the grantee is already, 
(irrespective of such conveyance,) of sufli- 
•eient ability to pay all the debts, and that he 
proceeds to do so, and stands ready and 
willing to pay all that the grantor owes, 
may not give a transaction validity, which, 
■on its face, must be held fraudulent; but, 
they do utterly repel the suggestion of fraud- 
ulent intent or purpose in the minds of the 
parties thereto, and all these facts concur in 
the present case. And, according to the 
proofs here, the only reason why the peti- 
tioner has not been paid is, that there is a 
•question, and a very serious question, to say 
the least, whether there is any debt'what- 
■ever due to him. 

The grantees here have always been ready 
and wUling, and have declared to the petition- 
■er, that they are rea.dy and willing to pay him 
whatever, if anything, his father owes him. 
If, in fact, anything is due, he could not, 
<had no such conveyance been made,) re- 
-cover it, in the face of his father's denial 
thereof, until he had established the indebt- 
•edness by an appropriate proceeding there- 
for; and there is no existing difficulty in ob- 
taining payment when he has so established 
a. debt, the said grantees being ready and 
willing, thereupon, to pay it, and being com- 
pellable to pay it, by proofs and proceed- 
ings adapted to such a state of facts.. Under 
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such circumstances, the allegation of the pe- 
titioner savors more of bitter, not to say 
malignant, hostility, provoked by the confi- 
dence reposed by his father in his sisters, or 
some unexplained family dissension, than of 
any sincerity or belief, even by the petitioner, 
that any fraud was intended. 

The court below having expressed no opin- 
ion upon this point, it received little atten- 
tion from the counsel, on the argument of 
the review in this court I have, therefore, 
deemed it proper to examine the other 
grounds upon which the propriety of the or- 
der was discussed, instead of resting the de- 
cision upon a failure to prove an act of 
bankruptcy. 

3, Upon the question, whether, upon the 
proofs, it was rightly held that the petition- 
er was not a creditor of the respondent, it is 
not insisted that, if the advance of five hun- 
dred dollars, for the repairs of the dwelling 
house, was in fact a free gift, made chiefly 
for the relief and comfort of the petitioner's 
aged mother, and in part, (as the evidence 
tended to show,) to provide a room which 
the petitioner might himself conveniently 
occupy on his visits to his parents, there was 
any error in holding, that such gift consti- 
tuted no legal consideration for the note 
set forth in the petition, or the prior note 
for which, on the loss thereof, such note was 
given; and that, it being without legal con- 
sideration, the petitioner could not be held 
a creditor by reason thereof. 

That the advance was a gift, voluntarily 
made, and accepted as such; that the re- 
pau's were consented to by the respondent, 
and the money received and expended upon 
that understanding, was distinctly found, as 
a fact, by the district judge, upon the trial 
of the cause, with the witnesses before him, 
and with an opportunity to hear, observe 
and consider, not only what the witnesses 
testified, but their appearance and their man- 
ner while testifying. Such finding, it is true, 
is not conclusive upon this hearing. It is 
open to review; but it ought not to be light- 
ly regai-ded, nor should it be overruled, ex- 
cept upon a very decided conviction that it 
is erroneous. A careful study of the evi- 
dence, aided by the suggestions of the peti- 
tioner's cotmsel, has not produced that con- 
viction. On the contrary, the preponderance 
of the testimony is, that it was a purely vol- 
untary contribution by the son, under the 
then influence of filial affection towards his 
mother, to render her latter days more com- 
fortable; that it was received as such, and 
mutually so imderstood; that there was, on 
the part of the respondent, neither intention 
nor willingness to run in debt for the pur- 
pose; and that it was in distinct response 
to the son's offer to bear the expense, that 
the father consented to make the repairs. 
True, the giving of the note for the amount 
is very strong persuasiv.e evidence that the 
respondent regarded it as a loan. Unex- 
plained, it might override the evidence of the 
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previous offer and acceptance. But the ex- 
planation makes the whole transaction con- 
sistent. Upon further reflection, and in view 
of the motive which had prompted his gen- 
erositj', it occuired to the son, that, as his 
father was under some indorsement or in- 
dorsements for a third "person, and might 
fail or die insolvent, it might happen that his 
purpose to benefit his mother by the gift 
might be defeated, and that he might better 
secure his whole purpose, if he could induce 
his father to execute a note, to be held, and, 
in such a contingency, be made a claim 
against his estate, for the benefit of his 
mother and sisters. Whatever might be said 
of such a design, if the Contingency had hap- 
pened, and the attempt had been made thus 
to withdraw a portion of that estate from 
creditors, it is clear that such an arrange- 
ment was entirely consistent with the orig- 
inal and actual intent of the petitioner to 
advance the money as a gift, and with its 
acceptance and appropriation to the repairs, 
upon that imderstanding. So that it not on- 
ly remains ti-ue, that the consideration for 
the note was a gift, but the force of the 
evidence, which the giving of the note in- 
volves, is weakened, and, in fact, overcome, 
by the proof of the purpose for which it 
was solicited by the petitioner and given by 
his father. And this view of the subject 
is greatly strengthened by the fact, that 
when, on the representation that the first 
note was lost, another was given, there was 
no claim for interest, 'as upon a loan to the 
father. If it appeared, that, upon all other 
grounds, the note was a valid note, I should 
hesitate, at least, in allowing parol evidence 
of an agreement with the father, either prior 
or contemporaneous therewith, that he 
should not be held bound to pay it. But, 
on the question whether it ever had any 
legal consideration, whether the money ad- 
vanced was a gift which neither party in- 
tended or expected would be repaid, or would 
create any indebtedness by the respondent, 
the facts, that it was not ti-eated as a debt, 
that the father was never called upon to 
pay it, and that, when a note was given 
in apparent renewal thereof, it was not treat- 
ed as if given for a loan, and no interest 
was charged, go very strongly in support 
of the direct testimony to the point in con- 
troversy. 

4. Whether, where the statutes of limita- 
tion of the state in which the parties reside 
have created a bar to the recovery of an 
alleged debt by action, the holder may, never- 
theless, pursue the alleged debtor, under the 
banki'upt law, and, by that means, compel 
its payment, is a question of wider and great- 
er importance than the immediate effect of 
this particular litigation. 

In the present case, both parties reside in 
the state of Connecticut. If the advance 
secondly mentioned in the petition was a 
loan or created an indebtedness, it was for 
money received by the respondent in this 



state, in the year 1854, he then and ever 
since residing here. For the pvirposes of 
this question, it is assumed that such ad- 
vance did create a debt, and, therefore, that 
the cause of action arose more than fifteen 
years before the filing of the petition in the 
district court, and is within the statute of 
the state, which declares, that no action 
"shall be brought but within six years after 
the right of action shaU accrue." 

In the construction of this statute, and 
in declaring its effect, the courts of the state 
hold, that the statute does not merely pro- 
hibit the maintenance of an action technic- 
ally so called, but it bars the claim in what- 
ever form it may be asserted. They de- 
clare, that it applies to the natm-e of the 
indebtedness as well as to the form of the 
action; that, although in terms applicable 
to actions only, it applies to all claims whicii 
may be the subjects of actions, however pre- 
sented; that the lapse of time pi-escribed 
as a bar is regarded as furnishing a pre- 
sumption of payment; that this presumption, 
when it is not overcome by a new promise, 
withdrawing it from the operation of the 
statute, is conclusive; and that the presump- 
tion, from the lapse of time, is, that the 
defendant has lost the evidence which would 
have availed him in his defense, if season- 
ably called upon for payment. Hence, af- 
ter the lapse of six years, the claim can no 
more be used as a set-off than it can be made 
the subject of an action in form. Kor can 
it be successively urged before commission- 
ers appointed by a covu-t of probate to re- 
ceive and allow claims against the estate of 
a deceased, with a view to the distribution 
of such estate. This construction and dec- 
laration of the effect of the Connecticut stat- 
ute, establishes fully that the claim of this 
petitioner is, in their view and by force of 
the statute, absolutely^ barred. The appro- 
priation of the estate of a deceased to the 
payment of his debts by an auditing and 
allowance thereof, presents a close analogy 
to the appropriation of the estate of a banlc- 
rupt; and, in effect, the Connecticut courts 
declare, that no legal claim exists in favor of 
the petitioner, if the statutes of limitation 
of this state are to have their actual legal 
operation. See, on this subject, Robbjns v. 
Harvey, 5 Conn. 335; Hiirt*s Appeal, 32 
Conn. 520, and the cases there cited. 

The federal courts, sitting within tlie re- 
spective states, regard their statutes of limi- 
tation, and give them the interpretation and 
effect which they receive in the courts of 
the state. This has been repeatedly declar- 
ed in the supreme com't of the United States, 
and is now the familiar practice. Shelby 
V. Guy, 11 Wheat. [24 U. S.] 361; M'Cluny 
V. SUUman, 3 Pet. [28 U. S.] 270; Green v. 
Neal's Lessee, 6 Pet. [31 U. S.] 291; Ross v. 
Duval, 13 Pet [38 U. S.] 45, and cases there- 
in cited. In Ross v. Duval, Mr. Justice 
McLean says: "These acts are of daily 
cognizance in. the eom'ts of the United States, 
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and no one has ever doubted, tbat, in fix- 
ing tlie riglits of parties, they must be re- 
garded as well in the federal as in the state 
courts." More than this, instead of regird- 
ing the nature and design of statutes of 
limitation as a mere withholding of the 
remedy, while a subsisting cause of action 
is nevertheless supposed to continue, the su- 
preme court, in recent cases, regard them as 
proceeding on the presumption which, as 
above stated, the comts of Connecticut de- 
clare to lie at their foundation. Thus, in 
U. S. V. WUey, 11 Wall. [78 U. S.] 508, 513, 
Sti-ong, J., says: "Statutes of limitations are 
indeed statutes of repose. They are enacted 
upon the presumption, that one having a 
well-founded claim will not delay enforcing 
it beyond a reasonable time, if he has the 
power to sue." In Levy v. Stewart, 11 Wall. 
[78 U. S.] 244, 249, Clifford, J., says: "Stat- 
utes of limitations exist in all the states. 
* * * They are regarded as statutes of re- 
pose, arising from the lapse of time and 
the antiquity of transactions, and they also 
proceed upon the presumption that claims 
are extinguished whenever they are not liti- 
gated in the proper forum within the pre- 
sci'lbed period." See, also, the recognition 
of state statutes of limitation, and their 
binding force in the federal com'ts, in Stew- 
ait V. Kahn, 11 "Wall. [78 U. S.] 493, and in 
Hanger v. Abbott, 6 WaU. [73 U. S.] 532. 
It may be suggested, that an act of con- 
gi-ess (Act Sept. 24, 1789, § 34; 1 Stat. 92) 
reijuires the federal courts, sitting in the 
respective states, to malie the laws of such 
states the rules of decision in tiials at com- 
mon law, and that the recognition of state 
statutes of limitation is founded on that act. 
Doubfless, the act so requires; but it does 
not follow, that, looking to the grounds upon 
which statutes of limitation proceed, as 
above stated, in repeated cases, the federal 
coui-ts would not have recognized those stat- 
utes as a defence, had there been no such 
act of congress. The reason of the statutes, 
and the obvious justice of giving them due 
application, as well as consistency of ad- 
judication, and tlie right of each state to 
prescribe the conditions and limitations of 
the liabilities of its citizens, all forbid that 
a plaintiff should be legally entitled to re- 
cover in the federal court against one whose 
defence is perfect in the state tribmials. 
The terms of the act of congress do not 
reach the federal courts when sitting as 
courts of equity; and yet It is certain, that, 
as com'ts of equity, they do recognize and 
allow lapse of time as a defence, in precise 
analogy to the statutes of limitation, in cases 
where such analogy is appropriate. Besides 
this, if the act of congress be the ground 
of these decisions in the federal courts, it 
may be regarded, for the purposes of this 
question, as an adoption, by congress, of 
tlie statutes of limitation of the respective 
states within which the federal courts are 



held; and, thereupon, the same rules of 
interpretation and of application obtain as 
are above stated to govern the state courts, 
and the foundation and scope of the statutes 
will be as also above stated. This leads 
to the same result They will be held to 
apply to claims according to their nature, 
and in whatever form asserted. They will 
be deemed statutes of repose, proceeding up- 
on presumption of payment and of loss of 
evidence, and will bar all claims which may 
be the subjects of actions at law, however 
presented; and hence, also, their recognition 
by the federal courts, when sitting as com-ts 
of equity, as fm-nishing the proper analogy. 

With these declarations before us, of the 
natui'e, foundation and effect of statutes of 
limitation, by the courts of the state and 
of the United States, and in the face of the 
well-settled recognition thereof by the latter, 
in their several circuits and districts, at law 
and in eqmty, we are called upon to say, 
that, when sitting as a court of bankruptcy, 
in the state of Connecticut the disti'ict court 
of the United States may and must disregard 
the statutes of limitation of the state, en 
tertain a party alleging a claim long since 
barred, as a prosecutor, upon his demand 
take possession of the estate of the respond- 
ent and actually appropriate such estate to 
the payment of such claim; and this is 
claimed notwithstanding the second section 
of the bankrupt law requires this court, ou 
review of the proceedings, to determine all 
cases arising under that law as in a court 
of equity. If there be any warrant for thus 
calling upon the district court to depart from 
the settied rule governing the federal courts 
on this subject it must be sought in the 
express provisions of the bankrupt law, in 
its necessary construction, or in an evident 
intent of congress to produce this result, 
manifested in the act itselE or in the circum-t 
stances of its enactment 

It is not claimed that there is any express 
declaration in the act, forbidding the court 
sitting in bankruptcy from giving the samo 
effect to the statutes of hmitatlon of the 
state in which the com't is held, which it 
would be bound to give in a litigation be- 
tween the same parties in any other form, 
either at law or in equity. Nor, in my judg' 
ment, does its language, in any respect, or its 
necessary construction, as a system of bank- 
ruptcy, work such a result When it em- 
ploys the terms, debtor and creditor, debt 
claim, demand, and other like or kindi'ed 
terms, as a guide to the court in the dis- 
charge of its duty, within the jurisdiction 
where it is acting, it uses those terms in 
their usual accepted sense, and they are 
to be applied by the court, within that jui-is- 
diction, and tested there. When the inquuy 
arises, in the cu'cuit or district court of the 
United States for the district of Connecticut, 
whether, between two citizens of that state, 
the relation of debtor and creditor exists— 
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"Whether A. B. has a debt against C. D.— 
it is to be answered by the enquiry— Is 0. 
D. under a legal obligation to pay money tr 
A- B.?— Has A. B. a claim which. the law 
will recognize as entitling him to recover 
money from C. D.? The law of the juris- 
■dietion answers the question. 

It is .suggested, that, in the federal court, 
the question must be answered by enquiring, 
whether, in any state of the United States, 
«uch claim would be recognized as a debt en- 
titling A. B. to a recovei-y from C. D., if he 
were brought within its jurisdiction, and, if 
:jea, then it must be so recognized by the 
federal court for the district of Connecticut, 
within the jurisdiction of which he is, and 
in which the question of his liability is to be 
■determined, and, therefore, if it appear that, 
should 0. D. be found in Wisconsin, the 
Hcourts of that state would treat him as a 
debtor, he must be so treated here; or, in ef- 
fect, the rights and responsibilities of a resi- 
•dent of Connecticut are to be determined by 
the laws of Wisconsin, and not by the laws 
■of this state, though the matter arises here. 
The principle of this argument is nothing 
-short of this— If he would be held a debtor 
anywhere, he must be held a debtor in the 
■district court for the district of Connecticut 
There is no ground for restricting the mean- 
ing of the word "debt" or "debtor" to a lia- 
bility which would be enforced within the 
states of this Union. If, for the mere reason 
that, by the laws of Wisconsin, a resident 
-citizen of Connecticut could be adjudged to 
pay what is claimed to be a debt, provided 
he were found there, he must, also, in the 
■district court for Connecticut, be adjudged a 
debtor, it must be because, if anywhere such 
-claim would be so enforced, it must be here; 
-and, in short, whatever, in any place on this 
globe, could be recovered as a debt, if the 
pai-ties should be subjected to its jurisdic- 
■tion, is a debt within the meaning of the 
bankrupt law, and must be so treated by the 
federal courts, wherever they are exercising 
their jurisdiction as courts of bankruptcy. 

There is no law of the United States defin- 
ing a debt or describing a creditor, except as 
•one to whom a debt is due. The bankrupt 
law speaks of debts due and payable either 
presently or at a future day. An alleged debt 
is not to be deemed due and payable, if the 
■claimant cannot by law compel its payment 
It is conceded, by the argument, that this is 
true, if, by the law of no state of the United 
States such payment could be compelled, if 
the parties were there. No reason can be as- 
signed for this limitation, as already suggest- 
ed; and, if there is any foundation for the 
argument, the proposition should be— If pay- 
ment could be compelled anywhere on the 
habitable globe, were the parties there, then 
It must be treated as a debt in this com-t and 
in this district. In my judgment, the dis- 
trict court for Connecticut had not nor have 
If sitting in this district, anything to do with 



the question, what are the laws of Wiscon- 
sin, or, what are the laws of China, when 
considering the relation between two resi- 
dent citizens of Connecticut, growing out of 
transactions in this state. The parties to 
this controversy ai-e not and have not been 
in Wisconsin. The transaction did not arise 
in Wisconsin, Neither the pai'ties, nor the 
subject matter, have ever been, and are not, 
imder the jurisdiction of that state, or af- 
fected by its laws; and, whether, in the sup- 
posed contingency of the respondent's going 
to that state, and being pursued there by the 
petitioner, the latter could establish, and I'e- 
cover a sum of money from him as, a debt, 
seems to me wholly irrelevant to the inquiry 
before the district court and just as in'ele- 
vant as the same question would be if applied 
to China. The respondent is not there; he is 
in Connecticut; he is pursued in Connecti- 
cut; and here he is to be judged, not by 
the laws of Wisconsin nor the laws of 
China. It may be, that, in some state of the 
United States, no statutes of limitation exist, 
or, at least, for the pm'pose of testing this 
question, we may assiune that to be possible. 
If so, then, upon the argument, the legisla- 
tion of Connecticut in all respects just, wise, 
and entitled to favor, exercised for the pro- 
tection of the citizens of that state, and with- 
in its competent power, is to be defeated and 
rendered wholly inoperative, because some 
other state has no such enactment. It is 
using very modei-ate terms, to say, that such 
a view of the subject is unreasonable, and one 
of which the inhabitants of the several states, 
within their respective limits, might justly 
complain. 

When the inquiry is permitted— What was 
the intent of congress, inferrible from the 
terms of the act, or from any other considera- 
tions, or what should be deemed the true con- 
struction of the act, when it is open to con- 
struction?— it is, as it seems to me, conclusive 
to observe, that the grounds taken by the 
coimsel for the petitionei* inevitably result in 
this, that congress, by the bankrupt law, has 
abrogated wholly all the statutes of limita- 
tion of the several states; not, it is true, in 
rery terms, but in every case, has desti-oyed 
their effect, as a protection against stale de- 
mands. The enactment of such laws, as 
statutes of repose, a^ a protection against 
imfounded claims and debts presumptively 
paid, and to stand as a defence, when, pre- 
sumptively, the evidence is lost which would 
have availed the defendant if the claim were 
seasonably prosecuted, is within the un- 
questionable sphere of state legislation. In 
regard to its own inhabitants, and to trans- 
actions within its own limits, the state may 
properly insist upon its power in this respect 
and the uncontrolled right to exercise it for 
the benefit of its citizens- If so, the congress 
of the United States is not to be deemed to 
have legislated in contravention of that pow- 
er, or so as to destroy its efficiency, unless 
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the terms or necessary construction of the 
act very clearly import such an intent. In- 
deed, the question may pertinently be ask- 
ed,— Has cougi-ess tlie power to pass an act 
which shall work such a result? It has pow- 
er to enact uniform laws on the subject of 
bankruptcy throughout the United States. 
If power to pass such laws necessarily in- 
volved the power to abrogate all laws of a 
state designed for the protection of its in- 
habitants within its own limits, for the 
purposes and upon the groimds on wMch 
statutes of limitation proceed, if bankrupt 
laws, as understood and construed when the 
constitution was adopted, had the effect, (not- 
withstanding statutes of limitation,) to let 
in stale demands, and to permit the claimants 
to prosecute in bankruptcy, it might be claim- 
ed at least, that the power was not wanting. 
But it was conceded, on the ai-gument herein, 
that the banki-upt laws of England have no 
such effect, and that the court of banki-uptcy, 
like courts of equity, recognizes the statute 
of limitations as a bar. See 1 Ai-chb. Banki*. 
(Ed. 1SG7), p. 533; 2 Doria & M. Law & Pr. 
Bankr. 787; Ex "parte Dewdney, 13 Ves. 479, 
■2 Rose, 09; Ex parte Roffey, 19 Ves. 4GS; Ex 
parte Ross, 2 Glyn & J. 4G; Gregory v. Hiu'- 
rill, 1 Bing. 324, 8 Moore, 190; In re Olendin- 
ning, 9 Ir, Ch. 284; Ex parte Woodward, 3 
Deac. 294; Ex parte Topping, 34 Law J. (N. 
S.) pt. 1, "Banki-uptcy," 44; Ex parte Kidd, 
7 Jul'. (N. S.) pt. 1, p. 613. 

The practical consequences of the claim 
here asserted by the petitioner, also require 
us to say, that congress, in the enactment 
of the bankrupt law, had no intention to 
override state statutes of limitation. Exam- 
ples are numerous, of citizens who have for 
many years reposed in safety under the 
protection of those laws, and have been 
able, from the eai'nings of careful industi'y 
to save some provision for old age, sickness, 
or the education of their children, and now, 
by the warrant of the bankrupt law, stale 
claims are produced; they are made the ba- 
sis of prosecution in bankruptcy; acts other- 
wise wholly just and proper are called fraud- 
ulent, and deemed acts of bankruptcy, by 
reason of such stale claims now elevated to 
the character of debts; parties who could 
not in any form maintain a claim, in any 
court whatever, having jurisdiction of the 
parties, become prosecutors; all the legal 
presumptions of payment, or other defence, 
or loss of evidence, on which statutes of limi- 
tations proceed, are disregarded; and all 
that the, now indeed, imfortunate respond- 
ents have is swept away. Truly, if this be 
so, congress has provided a new way to col- 
lect old debts. This was not the design or 
purpose of the law, and I cannot yield my 
assent to the ai-gument which gives it such 
an operation. It is true, that the conse- 
quences adverted to are not of such force 
jis to control an express constitutional pro- 
vision of an act of congress, but they are of 
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great importance, when an incidental effect 
is sought to be given to the act, which is not 
necessarily involved in its express words. 

We are not left to the considerations above 
suggested, as our sole guide to the determi- 
nation of this question. The act itself, so 
far from declaring that the statutes of limi- 
tation shall not affect the prosecutor of the 
petition, contains a provision which seems 
very clearly to indicate that such statutes 
are to be regarded in the court of bank- 
ruptcy, as fully as they have heretofore 
been recognized in the federal courts. It 
was conceded, by the counsel for the peti- 
tioner, that, had the respondent been ad- 
judged a bankrupt, the claim of the peti- 
tioner would, nevertheless, be open to con- 
tention, and his debt must be established. 
This concession was clearly correct The 
mere fact that he is a petitioner is not con- 
clusive upon other creditors that he is to be 
allowed, in the distribution of the estate, 
just what he claims in his petition; nor is it 
conclusive upon the assignee. If this were 
not so, collusion between a debtor and a 
petitioner setting up a pretended but ficti' 
tious claim would work the grossest injustice. 

In the first instance, the validity of claims, 
and their title to allowance in the distribu- 
tion of the estate, are passed upon in the 
district court (sections 22, 23). If rejected, 
an appeal lies to the circuit court; and here 
the claimant must file a statement, setting 
forth his claim, substantially as in a decla- 
ration for the same cause of action at law, 
and the assignee must plead or answer there- 
to, in like manner, and like proceedingis 
must thereupon be had, in the pleadings, 
ti'ial, and determination of the cause, as' in 
an action at law, commenced and prose- 
cuted in the usual manner, in the courts 
of the United States. Section 24. This sec- 
tion clearly imports, that the assignee may 
interpose any legal defence whatever, which 
could be interposed in an ordinary action in 
the United States courts, and the issue must 
on the trial, be determined, and judgment 
must be pronounced, as in such an action. 
It has already been seen, that in actions 
at law in those courts, the state statutes 
of limitation are fully recognized as a de- 
fence; and they must, by the clear language 
of this section, be, in like manner, available 
on such an appeal, and the claim of this 
petitioner, in such case, must be rejected. 
The bankrupt act therefore, not only does 
not abrogate the state statute of limitations, 
but hWe plainly wan-ants its interposition 
as a defence, and requires the court to sus- 
tain it That act has, doubtless, furnished 
some new defences, but it has deprived the 
party of none which were available in an or- 
dinary action at law for the same cause. 
This is, also, apparent from the provisions 
of the 21st section, which, although it pro- 
vides for a temporary stay of pending suits, 
permits them to proceed to judgment Clear- 
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ly, tlierefore, the defence of the statute of j 
limitations, wherever it has been intei-posed, 
must avail in all such suits. 

These provisions seem to me to show, con- 
clusively, that nothing is further from the 
intention and effect of the bankrupt law, 
than to deprive a party and his estate of the 
protection of such laws; nor could language 
be better adapted to secure their benefit, as 
a defence against stale claims. And this 
should be so. No equity pertains to a prose- 
cutor in a court of bankruptcy, to be allow- 
ed to enforce a claim, which, in a court of 
law, and in a court of equity which proceeds 
in analogy to the statute of limitations, 
would be rejected. He is in no worse condi- 
tion than in either of those courts. All that 
can be suggested is, that, if com-ts of bank- 
niptcy recognize state statutes of limitation, 
and yet the discharge of a bankrupt oper- 
ates against claims barred thereby, the 
claimants lose their chance of finding their 
alleged debtor in some other state, and com- 
pelling payment. So far as this applies to 
the present petitioner, or any other prose- 
cuting in this district the answer is easy. 
If he prosecute the respondent in any other 
form, the effect is precisely the same. The 
judgment in an action at law here would 
forever bar any prosecution of an action in 
any other state. 

The precise question in this case is, whether 
one who alleges that he is a creditor by a 
debt which is, under the state law, barred, 
can become a prosecutor in the court of bank- 
ruptcy, and demand that, on his petition 
aud proofs, the respondent be adjudged a 
banki-upt. A conflict of opinion is found in 
the decisions of some of the district courts, 
on the question, whether, after a debtor has 
been adjudged a bankrupt, a debt, barred by 
the state statute, should be allowed to shai-e 
in the distribution of the estate. In re Ray 
[Case No. 11,589]; InreSheppard [Id. 12,753]; 
In re Kingsley [Id. 7,839]; In re Hardin [Id. 
6,048]. Many of the views above Suggested 
are ably presented in the discussion of that 
question. Incidentally to that discussion, 
the question has arisen, whether, if such 
claims are not allowed, the discharge of the 
bankrupt would avail as a defence thereto, if 
he should afterwards be sued in another 
state. If it can be successfully insisted, that 
a claimant can be permitted to prove his claim 
and share in the distribution of the estate, 
who could not have prosecuted the respond- 
ent, and required the court to adjudge him a 
bankrupt, then the decision herein determines 
nothing on the question thus in conflict It 
is, however, obvious, that the views here ex- 
pressed are quite pertinent to that question. 
It is, therefore, not irrelevant to add, that the 
apprehended consequence, of leaving the dis- 
charged bankrupt exposed to prosecution and 
judgment for all claims barred by the laws 
of the state in which the discharge is granted, 
if he be found in another state, because they 



[6 Fed. Cas. page 594^ 

are held in the banki-upt court not to consti- 
tute the claimant a creditor, nor to entitle 
him to share in the distribution of the estate, 
is not necessarily the result of such a holding. 
True, it is declared (section 34), that a dis- 
charge shaU "release the bankrupt from all 
debts, claims," &c., "which were or might have 
been proved against his estate in banla-upt- 
cy;" aud, in another form (section 32), the order 
of the com*t must direct a discharge "from 
all debts and claims which by said act are 
made provable against his estate." Whether 
a claim is provable or not, is to be deter- 
mined by its natm-e, and not by enquiring 
whether it is possible to establish it Pro- 
vision is made, in the act itself, for the ex- 
clusion of many debts and claims which are 
in then- nature provable, but it is not ques- 
tionable that they are, nevertheless, released 
by the discharge. Under section 23, one who 
has accepted a preference contraxy to the 
provisions of the act, shall not prove his debt 
or claim, nor receive a dividend, unless he 
have sm-rendered to the assignee the property 
received by him. The right of a mortgagee 
or pledgee to prove his debt is qualified by 
section 20. By section 35, one who obtains 
money or property as an inducement for for- 
bearing to oppose, or for consenting to, the 
debtor's discharge, is excluded from any 
share in the estate. A creditor, having rea- 
sonable cause to believe his debtor Insolvent, 
&c., who receives a conveyance or payment 
as mentioned in the 39th section, is not al- 
lowed to prove his debt in bankruptcy. It is 
not at all doubtful, that the discharge, if 
granted, is equally effectual, as against such 
creditors, to release the banla'upt, as it is 
against any other creditor. This is sufficient 
to show, that a holding that an alleged debt 
is, in the court of bankruptcy, as well as in 
a court of law or court of equity, barred by 
the statute of limitations, does not necessarily 
include a holding that the banla-upt cannot 
successfully plead his discharge as a defence 
thereto, should an action be afterwards 
brought against him in this or any other state. 
The rejection of the claim by the court of 
bankruptcy proceeds upon the same grounds 
as its rejection in a eom:t of law when there 
tried, whether in an ordinary action, or on 
the appeal from its disallowance (section 24), 
namely, that it has no legal existence, that it 
is not a debt due and payable; and, therefore, 
if an action were afterwards brought there- 
for, it would stand just as a ciaim would 
stand, which, on such" an appeal and trial, 
was found usmious, or to have arisen out of 
an illegal transaction, or to have been re- 
leased or paid, or to be held by one who was 
forbidden to prove his debt by section 39. 
In either case, the claim thus rejected is 
found not provable against the estate; and 
yet, in such subsequent action therefor, the 
discharge would be a conclusive defence. 

For these reasons, I am clearly of opinion, 
that a petitioner alleging a claim which is 
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barred hy the statutes of limitation, cannot 
maintain a petition, in involuntary banlirupt- 
cy, for an adjudication declariug his alleged 
debtor a, banltrupt. 

5. The suggestion, that the advance of mon- 
ey made by the petitioner in 1S54 is not with- 
in the statute of limitations, becaxise it was 
held as a trust, or because, the promise to 
repay it being conditional, six years have 
not elapsed since the cause of action accrued, 
is not sustained by a just view of the actual 
ti-ansaction. Taking the account of the ad- 
vance as given by the petitioner himself, 
(and, therefore, assuming that it was not 
made and received as a partial return of the 
money advanced by the father for the educa- 
tion of the son,) there has never been a mo- 
ment when the son could not have maintained 
an action of assumpsit, at law, therefor. If 
treated as a loan, or as payable at all, it was 
payable whenever the lender saw fit to re- 
quu*e it Depositing it in the savings' bank, 
to the credit of the son, was a mode suggest- 
ed, which would have been satisfactory, but 
the son could* have requU'ed payment to him- 
self personally at any moment, and the sav- 
ings' bank was merely constituted the agent 
to receive it The statement of the father, 
in his letter, that he would deposit it as soon 
as in his power, called out no dissent, but 
there was no contract binding on the son, 
which required him to forbear. It was, 
therefore, payable on demand, and the stat- 
ute began to run from the time the advance 
was made. The debt, if any, existed from 
that time. Where a debt is already barred 
by the statute of limitations, a promise by the 
debtor to pay it when he is able, has been re- 
garded as conditional, and not to create an 
obligation, as a revival of the debt, until 
ability to pay appears; but where there is 
a present debt, a promise to pay it when able 
does not destroy the right of the creditor to 
sue, nor postpone such right, and it in no 
wise hinders or prevents the running of the 
statute. I am inclined to say, also, that, if 
the transaction were treated as a conti-act to 
pay when tOie respondent was able, and 
was binding, as such, upon both pai-ties, the 
proofs show no change in the pecuniai-y con- 
dition of the father since that time. He 
was able, in fact, to repay it when he receiv- 
ed it, and ever since. True, he was embar- 
rassed by the debts he incmi-ed in providing 
for his son's education, and he wished to 
pay tliem, and did not wish to sell his farm 
for the purpose; but he was not insolvent 
He wished to retain his property, as a means 
of support to himself and family; but it is 
idle to say, that, had his son brought an ac- 
tion of assumpsit at law, for money lent, the 
father could have successfully defended on 
the ground of any inability to pay, shown by 
the proofs in this cause, or upon any idea of 
ti'ust cognizable only m a court of equity. 

The order dismissing the petition herein 
was in no respect erroneous, and it must be 
affirmed, with costs. 
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In re CORNWALL. 

[4 N. B. R. 400 (Quarto, 134.)] * 

District Court D. Connecticut 1871.= 

Consideration of Pkomissort Note — Gift — 

BANKRCPTCr. 

A gift is not in itself a sufficient consideration 
to support a promise of payment, even if ex- 
pressed in a note, neither is a mere moral con- 
sideration sufficient to support a promise to- 
pay. A note given in place of a lost note, if 
there was no consideration for the making of the- 
original (or lost) note, whether a voluntary gift, 
is not a sufficient claim on which to base a peti- 
tion for bankruptcy proceedings. 

In bankruptcy. 

E. E. Marvin, for petitioner. 
Charles E. Perkins and Alfred Hall, for 
respondent 

SHIPMAlSr, District Judge. This was a 
a*editor's petition, brought by Nathaniel O. 
Cornwall, praying that David Cornwall 
might be declared a bankrupt The peti- 
tioner alleges that his demand exceeds the 
sum of two hundred and fifty dollars, and 
that the respondent has committed an act 
of bankruptcy within six months next pre- 
ceding the fihng of the petition. These alle- 
gations are denied by a special answer. The 
indebtedness of the creditor is thus stated 
in his petition: "A certain promissory note 
for money loaned to and signed ■ by said 
David Cornwall, payable to the order of 
yom* petitioner, of which the following is 
a copy: 'Portland, August 29, 1869. For 
value received I promise to pay Nath'l O. 
Cornwall, or order, five hundred dollars on 
demand, with interest from date. $500. 
(Signed) David Cornwall.' The fm-ther sum 
of five hundred and twenty-eight dollars and 
eighty-eight cents, loaned to the said David 
Cornwall, July 14, 1854, the receipt of which 
is acknowledged in writing, with promise to 
deposit said sum for petitioner's benefit in 
the savings bank, etc., amounting to one 
thousand and twenty-eight dollars and 
eighty-eight cents, exclusive of interest" 

The answer of the respondent avers, that 
the note was without consideration, and 
therefore void, and that the alleged loan of 
five htmdred and twenty-eight dollars and 
eighty-eight cents is bai-red by the statute of 
limitation. A brief statement of facts will 
s.how the light in which these transactions 
are presented. The respondent is an old 
gentleman eighty years of age. The petition- 
er is his son. In 1854 the latter was in 
South America, engaged in business, while 
the former resided at Portland, in this state, 
where he had always lived. He was some- 
what emban-assed by debts. He had given 
the petitioner a liberal education, part of the 
advancements for which had been made to 
the latter after he was twenty-one years of 

* [Reprinted by permission.] 

* [Affirmed in Case No. 3,250.] 
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age. Some of these advancements had been 
paid by the petitioner, but whether or not 
all had, does not clearly appear, and is not 
Important. Prior to 1854 the respondent had 
written the petitioner asking for a loan to 
assist in paying off his debts.- In March, 
1854, the petitioner forwarded to the respond- 
ent a bill or order, on a house in New York, 
for five hundred and ten doUars, which, when 
received by the respondent, amounted, with 
interest, to five hundred and twenty-eight 
dollars and eighty-eight cents. In the letter 
containing this remittance the petitioner re- 
quested the respondent to deposit the avails 
in some savings bank paying six per cent, 
in the name of the former, so that the same 
would not, in the event of the respondent's 
death, become mingled with the latter's es- 
tate. He also informed the respondent that 
he could collect the interest as it became 
due and make use of it, adding, "I intend 
this to be the beginning of a sinking fund 
which may help to dleai- off youi- embarrass- 
ments in time." The respondent, on the 14th 
of July, 1854, wrote the petitioner advising 
him of the receipt of the amount, and stating 
that he had not deposited it as requested, 
but had applied it in payment of his (respond- 
ent's) "church debt," adding, "and shall, as 
soon as it is in my power, deposit (it) in the 
savings bank, according to your dii-ection." 
In November following the respondent wrote 
again, substantially to the same effect. 
Both these letters were received by the pe- 
titioner, and there is no proof in this case 
that the latter ever made any objection to 
the disposition made of the money. On the 
contrary, I infer from the evidence, and find 
as matter of fact, that he acquiesced. I find, 
too, from the evidence of the petitioner him- 
self, that he never expected to call upon the 
respondent for the payment of this money, 
but did expect to collect the amount out of 
the latter's estate after his death. No prom- 
ise has ever been made by the respondent 
to pay this sum since November 3, 1854. 

The question arises, is the statute of limita- 
tion a bar to this claim? It is obvious that 
it is so, unless the claim of the petitioner, 
that it was not an ordinary debt, but a trust 
against which the statute did not run, is well 
foxmded. Undoubtedly, where a trust in the 
strict and technical sense exists, cognizable 
only in a court of equity, it wiU not be af- 
fected by the statute of limitations. As was 
remarked by Lord Redesdale, in Hovenden v. 
Lord Annesley, 2 Schoales & L. 607, "if a 
trustee is in possession, and does not execute 
his trust, the possession of the trustee is the 
possession of the cestui que trust; and if the 
only circumstance is that he does not per- 
form his trust, his possession operates noth- 
ing as a bar, because his possession is ac- 
cording to his titie." But he is here spealc- 
ing only of direct trusts and those over 
which com-ts of equity have exclusive juris- 
diction. Direct trusts are usually created 
by deed or will, though trusts equally bind- 
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ing sometimes arise out of other acts of the 
parties or the relations to which the law 
holds them, jurisdiction over which belongs 
exclusively to courts of equity. But no such 
trust was created in this case. The respond- 
ent was never the ti'ustee of this five hun- 
dred and ten doUai-s. He was the agent of 
the petitioner to deposit it in the savings 
'bank, and although his failm-e to comply 
with the request of the petitioner was in a 
certain popular sense a breach of trust, it 
was not so in any sense known to the law. 
The respondent converted the sum sent him 
to his own use, and immediately informed 
the petitioner that he held himself as his 
dt^btor for the amount, and that he would 
place it to his ci-edit as soon as he could. To 
this the petitioner made no objection. The 
latter describes it in his petition as a "loan 
to the said David Cornwall." He never ask- 
ed him to repay it but says in his testimony 
that he did not expect to collect it from him 
while he lived, but intended to collect it of 
his estate after his death. I . think it no 
strained inference to hold, as matter of fact, 
that the petitioner assented to the disposi- 
tion made of the money, and treated it as a 
debt due him from his fathei-. His notion 
that the law would still regard it as a trust, 
and thus exempt it from the bar of the stat- 
ute, cannot change the fact nor the prin- 
ciples applicable to it From the day he was 
advised of its conversion and assented to it 
it was a legal debt, enforceable at law and 
not in equity. No preliminary demand was 
necessaiy, for the conversion was admitted, 
and, as I have already said, impliedly as- 
sented to. From that date it was a simple 
legal demand, upon which the statute of lim- 
itations ran. No subsequent promise has 
ever relieved it from the operation of the 
statute, and as it is now set up in answer tc 
the demand, it is a conclusive bai-. 

As to the note for five hundi-ed dollars. 
The origin of this was somewhat peculiar. 
The petitioner, in 1859, returned from Soutl 
America on a visit, and while at his father's 
home in Portiand, which was then in a some 
what dilapidated condition, the propriety oi 
some repairs on it was a subject of conversa 
tion in the family. The respondent said h( 
was not able to defray the expense. The pe 
titioner urged that the repairs be made, an( 
voluntarily advanced the money, five hundre( 
dollars, for that pm*pose. He says the acl 
vance was a" loan, while the respondent in 
sists that it was a gift On this point th( 
evidence is conflicting. But after matur. 
consideration, I find, as matter of fact, tha 
the advance of this five hundi'ed dollar 
was, in terms, and so understood by botl 
parties at the time, an absolute gift Tw 
hundred dollars were immediately advancec 
and the balance a few months later. Afte 
the first two himdred dollars were paid, aij 
before the payment of the balance, the p( 
titioner requested the respondent to giv 
him a note for the whole five hundred. A 
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to the reasons "whicli induced the petitioner 
to ask for the note, the evidence is also con- 
flicting; but I find, as matter of fact, that he 
obtained the note after objection by the re- 
spondent, and on the assurance that the 
whole sum of five hundred dollars "was a free 
gift, and that he did not intend to require 
the respondent to pay it; but that he would 
hold it, and in the event his father should 
become embarrassed again, the petitioner 
could, by means of the note, realize some- 
thing out of the estate for the benefit of 
his mother and sisters. 

Passing now the element of possible pro- 
spective fraud in this transaction, let us in- 
quire what was the real consideration of this 
note? It was this absolute gift of five hun- 
dred dollars— a gift made, not on request of 
the donee, but voluntarily and freely by the 
donor, -and accepted by the donee. The note 
was not exacted on consideration of the two 
hundi'ed dollars which had been paid, nor as 
a condition on which the three hundred dol- 
lars more was to be paid. The only consid- 
eration was this gift. This was not such a 
considei'ation as will support the promise 
contained in the note; at most it was only a 
moral consideration, which, as Baron Parke 
said in Jennings v. Brown, 9 Mees. & W. 
501, is nothing. Notwithstanding some dicta, 
and perhaps decisions, to the contrary, it 
is now settled that a mere moral considera- 
tion is not sufllcient to support a promise. 
In Eastwood v. Kenyon, 11 Adol. & E. 438, 
it was decided that a pecuniary benefit, vol- 
untarily conferred by the plaintifiE and ac- 
cepted by the defendant, is not such a con- 
sideration as will support an action of as- 
sumpsit on a subsequent expi;ess promise by 
the defendant to reimburse the plaintiff. 
Lord Denmore, in giving his opinion in that 
case, cited with approval from the note to 
Wennall v. Adney, 3 Bos. & P. 249, the doc- 
trine that "an express promise can only re- 
vive a precedent good consideration, which 
might have been enforced at law through the 
medium of an implied promise, had it not 
been suspended by some positive rule of law; 
but can give no original cause of action if 
the obligation on which it is founded could 
never have been enforced at law, though not 
barred of any legal maxim or statute provi- 
sion." Now, a gift made and accepted leaves 
the parties thereto just where they were be- 
fore, so far as their legal relations are con- 
cerned. The gift is not recoverable back, any 
more than a promise to make a gift would 
be enforceable. . The law will not enforce its 
restitution or damages for its detention, 
through the medium of an implied promise, 
not because of any rule of public policy, such 
as renders the contracts of infants and mar- 
ried women, or contracts contra bonas mores, 
void; but, because no legal obligation or duty 
ever existed, whatever the condition of the 
parties, or 'the time, or circumstances of the 
transaction, upon which the law will raise 
an implied promise. An express promise, 



therefore, founded upon a naked gift, can 
nevei" have anything more than a moral con- 
sideration to support it. There is no legal- 
obligation or duty which such a promise can. 
reach and rest on. There never was any 
legal duty or obligation, once existing, but 
afterwards barred or suspended, for such a:- 
promise to reach and revive. Such a prom- 
ise, therefore, rests, in the terse language of 
Baron Parke, upon nothing. 

Though the note described in the petition 
is dated and was actually given in 1869, yet 
it was a mere substitute for the first one 
given in 1859, the latter having been lost It 
was given upon the request of the petitioner, 
and upon no other consideration than the first 
one. It was a mere renewal or repetition of 
the original promise, and is, like that, with- 
out consideration and void. It follows that 
the creditor has proved no demand against 
the respondent. This conclusion renders the 
consideration of the alleged act of bankrupt- 
cy unnecessary. Let the petition be dismiss- 
ed with costs. 

[NOTE. Nathaniel O. Cornwall petitioned 
the circuit court for the review and reversal of 
the order herein, and the order dismissing the 
petition was afltomed. Case No. 3,250.] 
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[Note. Cases cited under this title will be 
found arranged alphabetically under the names 
of the corporations; e. g. "Corporation of 
Georgetown v. Bank of the United States. See 
Georgetown v. Bank of the TTnited States."] 



Case Wo. 3,252. 

CORPS v. ROBINSON et al. 

[2 Wash. C. C. 388.] ^ 

Circuit Court, D. Pennsylvania. Oct. Term, 
1809. 

Witness— Interest — Privilege — Evidexce— Ac- 
counts Pkohuced on Notice — Acknowledg- 
iiENT of Debt Br Partner — Proof of Part- 
nership. 

1. In an action for the recovery of a debt, said 
to be due by the defendant, as the dormant 
partner of B. and A., a person who is a creditor 
of the partnership, is not a competent witness to 
prove the defendant a dormant partner in the 
firm indebted to him. 

2. - There is no objection to the examination of 
the head clerk of one of the parties, for he has 
no privileges like those of an attorney. 

3. Where accounts iiave, on notice from the 
plaintiff to the defendant to produce them, been 
delivered to the plaintiff, and retained by him, 
and without objection, the defendant may insist 
on their being read on the trial of the cause. 

^ [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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4. The acknowledgment of a debt by one part- 
ner, will bind another partner, after the partner- 
ship is proved; but it is not sufficient or proper 
to be given in evidence to prove a partnership. 
[Cited in Winship v. Bank of U. S., 5 Pet. 
(30 U. S.) 574; Bispham v. Patterson, Case 
No. 1,441.] 

This suit was brought to recover from 
the defendants, Robinson & M'Clure, the 
amount of one out of three notes, due from 
Barker & Annesley, for ninety-six hogsheads 
of tobacco, sold to them by the plaintiffs, 
upon the ground that the defendants were 
dormant partners with Barker & Annesley 
in that piu'chase, and were to shai'e in profit 
and loss. The two first notes were paid by 
Barker & Annesley, before their failure- 
Mr. Cope, the voluntary assignee of Barker 
& Annesley, was sworn in chief; and after 
having given some part of his evidence, he 
stated that he was a creditor of Barker & 
Annesley, and considered himself interested 
in fixing this debt upon the defendants. He 
was then objected to by the defendants on 
this ground. 

PETERS, District Judge, considered the 
witness as incompetent, upon the ground of 
interest; because, although, as it was said 
by the plaintiff's counsel, if the plaintiff re- 
cover against the defendants, the defendants 
will become creditor of Barker & Annesley, 
instead of the plaintiff, still, they will not 
be creditors for so lai'ge an amount; and, 
consequently, will not diminish the fund out 
of which the witness can expect to be paid, 
as much as if the plaintiff should recover. 
For the plaintiff, if he should be obliged to 
seek payment from the estate of Barker & 
Annesley, would receive his dividend on his 
entire claim, whereas, should the recovery 
be had of the defendants, on the gi'ound 
of a partnership, the defendants could only 
receive a dividend on one-half, they being, as 
paiiners, boimd to pay the residue them- 
selves. 

WASHINGTON, Circuit Justice, was of the 
same opinion, as to the incompetency of the 
witness, and concurred in the reason as- 
signed by Judge Peters. He stated another 
reason, which was, that it did not, and 
could not now appeal*, that the defendants 
would, in case of a recoveiy against them, 
be entitled to diminish the fund, out of 
which the witness expected to be paid, a 
single dollar; because the defendants could 
not come in, as a creditor, upon the sepai-ate 
estate of Barker & Annesley, except for any 
balance, which, upon a settlement of ac- 
counts, might be due to them; as to which, 
the court cannot now say that any such 



balance would be due. So far as the evi- 
dence has gone, it appears that Barker & 
Annesley paid two of the notes given for this 
tobacco, and as to this transaction, the de- 
fendants, if partners, would be debtors to 
Barker & Annesley. The plaintiff called up- 
on the head clerk: of the defendants to com- 
mimicate what he knew of the partaership, 
which was objected to by the defendants' 
counsel, on the ground, that he, no more 
than an attorney, ought to be compelled to 
disclose the secrets of his principal. 

BY THE COURT. It is certainly a very 
unpleasant thing, to compel a person, stand- 
ing in the situation of this witness, to betray 
the confidence of his principal. But it has 
never been considered as an objection which 
the witness can make, and were it to be 
laid down as a general rule, that a person, 
standing in such a situation, could excuse 
himself from giving evidence, it is impassible 
to foresee the extent of the mischief which 
might arise from it The objection cannot 
prevail. 

The counsel for the plaintiff waived the 
examination of the witness. The plaintiff 
gave notice to the defendants to produc:^ 
the accoimts rendered to them by Barker & 
Annesley, in certain years, in relation to 
their joint purchases in tobacco. The ac- 
counts were now produced, but the defend- 
ants objected to their being read, upon the 
ground that they could not be evidenco 
against them, to prove a partnership between 
Barker & Annesley, the point in issue be- 
tween the parties. 

BY TEGS COURT. These accounts having 
been rendered by Barker & Annesley to the 
defendants, and retained by them without 
objection, that appears, are proper to be of- 
fered in evidence; as much, and rather 
more so, than if Barker & Annesley had, in 
the pi-esence of the defendants, declared tlie 
partnership. 

The plaintiff then offered to give evidence 
of the acknowledgment of Annesley, that a 
partnership did exist between Bai'ker & An- 
nesley and the defendants, in the purchase 
of this tobacco. 

BY THE COURT. The acknowledgment 
of a debt by one partner, will bind the other, 
because each is boxmd for the whole. But 
where the question is, whether a partnership 
exists or not, the acknowledgment of one 
of the defendants, or of a third person, is 
no evidence against the other. OveiTuled. 

PETERS, Disti-ict Judge, charged the jury; 
and after summing up the evidence, left to 
them the question, whether the partnership, 
in this purchase was proved. 

Verdict for the defendants. 
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Case ITo. 3,S53. 

CORREY et al. v. LAKE et al. 

HATZLETTE v. LAKE. 

PDeady, 469.]* 

Circuit Court, D. Oregon. Nov. Term, 186S. 

ATTACHjrCNT — ^DjSPOSITIOX OF GOODS TVITH 

Fkauddlent Intent— Bedelivert. 

1. An attachment will lie against the goods of 
a debtor who is about to dispose of liem with 
intent to delay or defraud the plaintifE in the 
action without reference to the defendant's con- 
duet or purpose as to his qther creditors. 

2. Proof of a general intent by the defendant 
to dispose of his property for the purpose of pre- 
venting a particular creditor from collecting his 
demand, by legal proceedings, is sufficient proof 
that the defendant is about to do so, whenever 
such creditor brings an action to recover his 
debt. 

3. Effect of re-delivery of property, taken on 
attachment, under sections 152 and 157 of the 
Civil Code (Code Or. 178, 179), to the defendant. 

The fii*st entitled action [D. J. Correy and 
Ounningham Haizlette against B. H. Lake 
and J. R. Lake] was brought upon a judg- 
ment given against the defendants by con- 
fession of attorney, in the court of common 
pleas for Hancock county, Ohio, on Novem- 
ber 15, 1867, for $1,052,08, with interest and 
costs. The second one [Cunningham Haiz- 
lette against J. R. Lake] was brought upon 
o the promissox-y note of the defendant, J. 
R. Lake, made and delivered to the plaintiff 
therein, on June 22, 1859, in the state of 
Minnesota, for the sum of $777.57, with in- 
terest at ten per centum per annum. Upon 
October S, 1868, an attachment was issued 
in each action, upon which the property of 
the defendant, X R. Lake, was attached to 
answer the demands of the plaintiff therein. 
Thereafter the marshal delivered the prop- 
erty attached to the defendant upon his un- 
dertaking to re-deliver the same or pay the 
value thereof, in case the plaintiff recovered 
judgment 

On October 17, J. R. Lake filed motions to 
dissolve the attachments on the gi'ound; (1) 
That they were allowed without sufflciput 
cause; and, (2) That the undertalcings for the 
writs were not given in sufficient amomits. 
The motions to dissolve were heard and sub- 
mitted together, on November 3, and re- 
served for consideration. 

Walter W. Thayer, for plaintiff. 

J. H. Reed, for defendant, J. R. Lake. 

DEADY, District Judge. The affidavit for 
the writ of attachment in each of these ac- 
tions was made by Thomas Pitch, the agent 
of the plaintiffs, who are residents of the 
state of Ohio. The affidavit states that R. 
J. Lake "is about to remove his property 
from the state of Oregon, or assign or dis- 
pose of it, with intent to delay or defraud 
his creditors." On the argument, the objec- 
tion that the undertakings for the writs were 

' [Reported by Hon. Matthew P. Deady, Dis- 
trict Judge, and here reprinted by permission.] 



not given in sufficient amounts was aban- 
doned. In support of the objection that the 
attachments w^ere allowed, without suffiaient 
cause, coimsel read the affidavit of defend- 
ant, J. R. Lake, and of sundry other per- 
sons, who appear to be more or less acquaint- 
ed with the business and resom-ces of such 
defendant, in Portland. In reply, counsel 
for the plaintiffs read the affidavits of Fitch 
and one Williams. The affidavits of tlie 
plaintiffs tended to prove that J. R. Lake, 
had, in 1866, assigned his property to his 
Portland creditors, primarily, for the pur- 
pose of preventing the collection of these 
claims, and that if sued upon them, he would 
again make some disposition of his property 
to prevent the plaintiffs from making any- 
thing on execution, if they obtained judg- 
ments against him. The affidavits of the 
defendant tended to prove that J. R. Lake, 
in partnership with one Robinson, bis brother- 
in-law, bad, since 1864, been doing quite an 
extensive business in stoves and tin-ware, 
at Portland; and, that since 1867 he had 
been engaged with one Goddard, dealing in 
horses; and that these two fii-ms, of which 
Lake is a member, are in apparently a pros- 
perous condition, and have, in certain instan- 
ces within the knowledge of affiants, and 
generally so far as they know, done business 
in Portland in an honest and business-like 
manner. The affidavit upon which the at- 
tachments were issued, establishes a prima 
facie case, which is not overcome by the 
affidavits read by the defendant A defend- 
ant may be in prosperous circumstances, and 
have dealt fairly by his creditors in Portland, 
and yet he may intend to dispose of his prop- 
erty, so as to prevent non-resident creditors 
—these plaintiffs for instance— from collect- 
ing their debts. J£ a defendant intends, or 
it appeai-s pi-obable that he intends to dispose 
of his property, for the pm'pose of delaying 
or defrauding the particular creditor who 
is plaintiff in the action, that is a good cause 
for an attachment by the latter. A creditor is 
delayed or defrauded when his debtor hin- 
ders or prevents him from taking his prop- 
erty on execution to satisfy his debt; and 
an intention or purpose to so delay or 
defraud a creditor is equally a cause for 
attachment. Code Or. 175. So far as ap- 
pears from the proofs submitted, the defend- 
ant J, R. Lake, however honest in his con- 
duct or intentions as to his other creditors, 
did intend to so dispose of his property if 
he could, as to prevent the collection of these 
demands; and this purpose he has deliberate- 
ly entertained for yeai's past 

Counsel for the motion make the point, 
that proof of a general intent on the part of 
the debtor to prevent the collection of these 
debts, is not sufficient to support the state- 
ment in the affidavit upon which the at- 
tachments issued— that the defendant is now 
about to dispose of his property with in- 
tent, etc. But this is a distinction without 
a difference. That which a person intends 
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to do generally, it may be properly said lie 
is about to do, ready to do, whenever +tio 
particular occasion for "so doing occui's. The 
bringing of these actions was such an oc- 
casion in these cases. If a plaintiff, under 
such circumstances, must wait for an at- 
tachment until the defendant is apprised of 
the commencement of the action, and be- 
gins to carry out his general intent, by dis- 
posing of his property, he may as well not 
have it at all. Counsel for plaintiff objects 
to this motion, that the defendant having 
received the property attached from the 
marshal under section 152 of the Civil Code 
(Code Or. 178), he cannot now move to dis- 
charge the attachment, as such receipt and 
the undertaking therefor to the marshal, 
were in legal effect an affirmance and dis- 
charge thereof. But this view of the mat- 
ter is not tenable. The delivery under sec- 
tion 152 is optional with the marshal, and 
cannot be compelled by the defendant. When 
it takes place, practically, the defendant be- 
comes the bailee of the marshal, who, in 
contemplation of law, still holds the property 
under the writ of attachment. Duncan v. 
Thomas, 1 Or. 314, The ti'ansaction takes 
place between the officer and the defendant, 
and is permitted for their mutual conven- 
ience. By it the attachment is not effected, 
nor does the defendant admit or affirm its 
legality. On the other hand, the re-delivery 
to the defendant which takes place imder 
section 157 of the Civil Code (Code Or. 179>, 
in pursuance of a judicial order on the ap- 
plication of the defendant, does supersede 
the attachment and dischai'ge it. After ob- 
taining a delivery under this section, the de- 
fendant cannot go back and question the 
legality of the attachment for any cause. 
The motions to dissolve the attachments, are 
denied at the costs of the defendant. 



CORRIE (UNITED STATES v.). See Case 
No. 14,869. 

CORRiaAN (HYDE v.). See Case No. 6,968. 



Case "No. S,S54. 

Es parte CORSE, 
[1 N. y. Leg, Obs. 231.] 
District Court, S, D. New York. 



1843, 



Bankkuptcy — Power op Distkict Court — Set- 
ting Aside Verdict, 

The district court has the power to set aside 
the verdict of a jury found under the 4th section 
of the statute [5 Stat. 443], and to order a new 
trial in consonance with the rules upon which 
such new trials are granted in courts of law. 

[In banki'uptey. In the matter of Barney 
Corse.] 

W. C. Wetmore and M. S. Bidwell, for 
bankrupt. 

T. Sedgwick and J. "W. Gerard, for cred- 
itors. 



BETTS, District Judge, The issue formed 
in this case between the bankrupt and his 
creditors, was tried by a jury under the 
provisions of the 4th section of the bankrupt 
act [of 1841 (5 Stat. 443)], and the jury found 
a verdict against the bankrupt. A motion 
being made for a new trial by the bankrupt, 
a preliminary objection is raised on the part 
of the creditors, that the court has no power, 
in bankrupt cases, to grant new trials. 
The objection is rested on two general prop- 
ositions: (1.) That this being a court of lim- 
ited jurisdiction, it 'has no inherent power 
to grant new trials; and (2.) That in the ex- 
ecution of the bankrupt law, the district 
judge, acting under a special delegated pow- 
er, can exercise no jurisdiction not plainly 
given him by the terms of the act 
. The 17th section of the judiciary act (Sept 
24, 1789 [1 Stat. S3]) declares that "aU the 
courts of the United States shall have power 
to grant new ti-ials in cases where there has 
been a trial by jury, for reasons for which 
new trials have usually been gi-anted in the 
courts of law." This act gives the equity 
coui-ts the same authority to order new trials 
on issues sent to be tried at law, as is ex- 
ercised by the chancellor in England. Har- 
rison V. Rowan [Case No. 6,141]. It was de- 
cided in one of the earliest cases under the 
banki-upt act by this court— Prisbee's Case 
[Id. 5,130]~that, in administering this act, 
the functions of the district court as a court 
were employed, and that it was not a juris- 
diction conferred on the judge as a commis- 
sioner in the nature of the appointment, by 
which the chancellor formerly executed the 
bankrupt law in England. Every provision 
of the statute indicates this purpose dis- 
tinctly. The first section authorizes the de- 
cree of bankruptcy in voluntary and com- 
pulsory cases, on petition made to the proper 
court or appropriate court, and the party 
declared bankrupt at the instance of a cred- 
itor, may, by petition to such court, be enti- 
tled to a trial by juiy before such court. 
The last clause of the same section demon- 
strates that when the judge is referred to 
it is not as the officer presiding in the tri- 
bunal, but as the court technically: for it 
is declared, that "the judge, in his discre- 
tion, may direct such trial by jury to be had, 
etc., etc.," in such manner, and under such 
directions, as the said court may prescribe 
and give. The second section in the proviso 
again refers to the court, as holding the pro- 
ceedings in bankruptcy, and the third sec- 
tion directs the estate to pass on a decree of 
bankruptcy by the proper court, and sub- 
jects the judgment of the assignee in setting 
apart effects for the benefit of the bank- 
rupt to the final decision of the court The 
7th section still more explicitly declares, 
that all proceedings in bankruptcy shall be 
had in the district court, etc., and points out 
minutely the various processes by which the 
court shall bring the matter to an ultimate 
determination. The 6th section declares, that 
the district court shall have jurisdiction in 
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all matters and proceedings in bankruptcy, 
the said jurisdiction to be exercised sum- 
marily in the nature of summaiy proceed- 
ings in equity. This clause indicates most 
clearly the purpose of congress to impose 
upon the district courts, as they are organ- 
ized, the duty of executing the bankrupt 
law, and to relieve those courts of the em- 
barrassment of procrastination attendant up- 
on conducting business as law courts mere- 
ly, it imparts to them in this behalf, the 
chancery faculty of exercising the jurisdic- 
tion summarily in the nature of summary 
proceedings in equity. 

Judges Story, Sprague, Judson and Conk- 
ling, have reasoned ably in demonstration 
of the intent of congress to give full chan- 
cery powei-s to the United States courts in 
matters of bankruptcy (o Law Rep. 18, 55, 158 
[In re Vila, Case No. 1G.941; Ex parte Foster, 
Id. 4.960; Ex parte Martin, Id. 9,149]) and if 
this is so, the authority to frame issues and 
revise the findings of juries thereon, would 
follow as a necessary incident. But, without 
deriving the power from that source, it 
would seem one of the most natural, if not 
usual methods of exercising a summary 
jurisdiction in chancery to re-examine a 
verdict rendered under the direction of the 
court, and for its information, and to set 
it aside and order a new trial for adequate 
cause. Congress plainly contemplated this 
as a power needful and proper in one in- 
stance, for in the 7th section it gives a con- 
■ elusive effect to a verdict on a contestation 
of debts, unless a new trial shall be granted, 
thereby recognizing the power of tbe court 
to direct such new trial by an Implication of 
equal form with an express declaration. 
Nor is this, as supposed by the counsel, ref- 
erable to a probable trial in the state courts, 
for "the contestation must be in the proper 
court, having jurisdiction over the proceed- 
ings in the particular case in bankruptcy." 

Independent of this view of the subject, I 
have no difficulty in holding, that the United 
States courts are empowered to exercise in 
banla'uptcy cases, all their powera as courts, 
appropriate to the nature of the case, and the 
proceeding presented for their consideration. 
It is believed to be a universal rule, that 
the augmentation of the authority of a comrt 
by introducing new matters within its juris- 
diction, in no way changes the functions of 
the com't; or the methods by which it per- 
forms them. It applies all its accustomed 
powers to the new subject, and so models its 
proceedings as to fit them to the character of 
the additional duties enjoined. The lawgiv- 
er understands the existing capacity of his 
courts, and, in adding to the range of their 
employment, must be supposed to contem- 
plate, that they will continue the usp of their 
customary powers, unless he specially limits 
and resti-icts that use. In enjoining upon 
the district and circuit courts, to take cog- 
nizance of and administer the bankrupt act, 
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congress must be accepted to intend, that ia 
every particular, not otherwise designated by 
the statute, those courts should proceed wiili 
this new jm-isdiction upon the principles ap- 
propriate to like process, rmder any other 
branch of their powers. 

A fm-ther analysis of other provisions of 
the statutes would tend to demonstrate this 
intent still more fully— those in relation to- 
the adjournment or appeal of matters to the 
cix-cuit court— the continuance of both courts- 
open at all times, etc.; the first proviso to 
No. 167, § 1, of May 18, 1842 [5 Stat. 483], 
fm'thermore manifests the understanding of 
congress, that the judges sittmg in bank- 
ruptcy, were holding their respective courts 
with all the concomitants of a sitting in 
term. It prohibits the per diem compensa- 
tion allowed the officers of the court for at- 
tendance upon the district and circuit courts- 
during their sittings, to be so construed as to- 
auilLorize such payment for their attend- 
ance upon those courts whilst sitting for tbe 
transaction of the business tmder the bank- 
rupt law merely or any portion of the time, 
for which either of the said courts may be 
held open, or in session by the authority con- 
ferred in that law. This discussion has 
been, however, already sufficiently extended,^ 
and I shall here terminate this branch of it, 
by declaring my opinion that this coiu:t has- 
power to set aside the verdict of a jury founa 
xmder the provisions of the 4th section, and to- 
order a new trial in consonance with th& 
rules upon which such new trials are granted 
in coiu:ts of law. 
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CORSER V. CRAIG. 

[1 Wash. C. C. 424,] * 

Circuit Court, D. Pennsylvania. April Term,. 
180S. 

iNDORSEJrEMT OF BlIX OF EXCHANGE — ASSIGN- 
MENT OF Chose in Action — Rights of As- 
signee IN Equitz— Sbt-Off. 

1. A, having funds in the hands of B, drew a> 
bill of exchange in favor of C, who endorsed it 
to D and E, to whom he was indebted, and the 
bill being protested for non-acceptance, D and 
E bronght a suit against B, the drawee, in the 
name of C, the endorser; and, before judgment, 
an attaohment was laid upon the funds in hands- 
of B, as the property of C, and judgment obtain- 



^ lOriginally pubiished_from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the- 
Supreme Court of the United States, under the- 
supervision of Richard Peters, Jr., Esq.] 
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ed against B, as the garnishee. Held, that the 
attachment will not affect the right of D and E, 
to recover the amount of the bill from the draw- 
er; the right to the funds in the hands of the 
drawee, being completely vested in D and E, by 
the endorsement of the bill. 

[Cited in Brown v. Hartford Fire Ins. Co., 
Case No. 2,009.] 

2. Courts of law, as well as equity, will take 
notice of assignments of choses in action; and 
to every substantial purpose, will protect the 
rights of the assignee. 

3. The beneficial interest of the assignee is 
so far regarded, that the defendant may set ofiE 
a debt due from the assignee to him; in like 
manner as if the suit had been brought in his 
■own name. 

[Cited in "^Tietmore v. Murdoek, Case No. 
17,509.] 

The case was as follows. In December, 
1799, Philips & Corser, of Ourracoa, being 
indebted to Petit & Bayard, in a consider- 
able sum, transmitted them a bill of ex- 
change, drawn by Chanceanlm, in favour of 
Philips & Corser, on John Craig of Phila- 
delphia, endorsed by Philips & Corser, for 
3450 dollai's, in part discharge of this debt, 
as they expressly state in their letter to Petit 
& Bayard, dated the 22d March, 1800. The 
bill not being accepted, it was duly protested, 
and was retained by Petit & Bayai-d, wbo 
produced it on the trial. The bill appears, 
upon the face of it, to be drawn to reim- 
burse Philips & Corser, the above sum ad- 
vanced by them for the repairs and disburse- 
ments of the George Washington, a sh'p 
purchased by Chanceaulm, in the "West In- 
dies, tor Craig. This suit was instituted by 
Petit & Bayard, in April, 1803, in the name 
of Corser, the surviving partner of Philips 
& Corser, to recover the above sum, being 
the amount of the advances made as above 
mentioned. The defendant put in two pleas. 
First; tlie general issue: and, secondly; an 
attachment by Bariy, Cole & Bai-ry, against 
Corser, on which the defendant was summon- 
ed, as garnishee, in September, 1S03, on which 
judgment was rendered in December, 1804, 
for 2029 dollars and 93 cents. To the sec- 
ond plea, the plaintiff repUed, in substance, 
that this debt was assigned to, and vested 
in Petit & Bayard, long before the suing 
out the above attachment; on which issue 
was joined. On the trial, it appeared that 
Corser continued debtor to Petit & Bayard, 
to a larger amount than the sum now de- 
manded; and, it was agreed, that the jury 
should only try the question, whether Craig 
was liable to Corser in any, and what sum; 
reserving the question, whether the attach- 
ment and judgment, under the circumstances 
of the case, are a bar to the recovery of the 
sum which the jury should find, or to any 
part of it. 

The only question for the jury to decide, 
was, whether Chanceaulm had authority to 
borrow this money, to lay out upon the re- 
pau's and disbursements of the vessel. The 
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jury found a verdict for the whole sum, 
with interest. 

The cause coming on upon the point re- 
served, Ingersoll, for the plaintiff, contend- 
ed, that the bill of exchange was an assign- 
ment of this debt to Petit & Bayard; and, 
though the bill being refused acceptance, 
their title was only an equitable one; yet, 
that was sufficient to protect the debt, in 
the hands of Craig, from the attachment of 
the ci-editors of Corser. Cases cited: [Ex 
parte Byas] 1 Atk. 124; 1 Sti-ange, 165, 160; 
Amb. 297; 1 Ves. Jr. 280; Doug. 3G5; [Van- 
horn's Lessee v. Harrison] 1 Dall. [1 U. S.] 
139; [Pollard v. Shaaffer] 2 DaU. [2 U. S] 
215. 

Hopkinson, on the other side, insisted, that 
a bill, drawn on the personal credit of the 
drawee, generally does not operate as an ap- 
propriation, or assignment of the debt; and 
that it is absurd for Corser to recover this 
money, npon the ground of showing that 
Petit & Bayai-d, not he, is entitled to it. 
That great mischiefs would happen, if these 
latent equities receive the sanction of courts; 
particularly, if they are to be so fai- noticed, 
as to overreach the judgment obtained by 
another creditor upon attachment. But that, 
at any rate, Petit & Bayard could not be 
noticed, unless it appeared on the face of 
the proceedings, that the suit was brought 
for the use of the equitable claimant. Cases 
cited: [Mifflin v. Bingham] 2 Dall. [2 U. S ] 
278; 1 Ves. Sr. 332; 1 Ves. Jr, 280. 

WASHINGTON, Circuit Justice, delivered 
the opinion of the court 

The point reserved is, whether, under the 
cu-cumstances of this case, the plaintiff js 
prevented, by the attachment and judgment, 
from recovering the sum found due by the 
verdict, for the use of Petit & Bayard. In 
considering this, there are two questions 
which present themselves: First; did the 
bill of exchange, sepai-ately, or taken in con- 
nexion with the letter of the 22d March, from 
the plaintiff to Petit & Bayard, amount to 
an assignment and appropriation of tiie debt 
due from Craig, (and for which the bill was 
drawn,) to Petit & Bayard? and, secondly; 
if it did, is that right so far protected by 
law, that it could not be attached, in the 
hands of Craig, by other creditors of Corser, 
so as to defeat the right of Petit & Bayard? 
First; what is the nature of a bill .of ex- 
change? The definition of it is, "an instru- 
ment, by means of which a creditor may 
assign to a third person, the legal, as well 
as the equitable interest in a debt raised by 
it, so as to vest in such assignee, a right 
of action against the original debtor." 1 H. 
Bl. G02; Chit Bills, 1, 2. It is an open letter 
of request, from one person to another, au- 
thorizing that person to pay the sum therein 
mentioned, to a third person; and is an as- 
signment, to such thi]-d person, of a debt 
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due from the drawee to the drawer. If the 
drawee aclmowledge that the debt thus as- 
signed is due, by accepting the bill, then the 
holder may recover against him m his own 
name; bills of exchange being considered in 
favour of commerce, exceptions from tlie 
common law rules, respecting the assign- 
ment of choses in action. If the drawee re- 
fuse to accept, and pay the bill, the right of 
the holder, to the debt once assigned to him, 
is not thereby impaired; although he may 
not be entitled to recover the same in his 
own name, for the want of a promise to pay. 
But he may sue the drawer, or the drawee, 
in the name of the drawer, for the debt 
originally due, in consequence of the implied 
contract of the assignor of a chose in action, 
that the debtor shall pay, and on failure, 
that the assignor will. The bill being re- 
tained after protest, by the assignee, is evi- 
dence, that the amount has not been paid by 
the drawer, or any of the endorsers. I see 
no possible mischief which can result from 
this doctrine. For, if after payment refused, 
and protest made, the drawee should pay 
over the funds in his hands to the drawer, 
or to his order, without notice from the first 
assignee, that he should retain the bill, and 
look to him for the amount, so far as he 
was bound to pay; this woiild be a good 
defence against a suit brought in the name 
of the di-awer. If, then, the debt in ques- 
tion was assigned to Petit & Bayard, by the 
bill of exchange, and the same remains still 
unsatisfied to them, and unpaid by the de- 
fendant; can third persons, creditors of 
Corser, but not claiming as assignees from 
him, defeat the right of Petit & Bayard, by 
an attachment served on Craig, as the debtor 
of Corser? It is now a long time since those 
-objections, which once existed to the assign- 
ment of choses in action, have ceased to be 
more than formal. Courts of law, imitating 
the example of courts of equity, take notice 
ot such, assignments, and will, to every sub- 
stantial purpose, give them efEect; although 
they have not yet ventured to sustain an ac- 
tion brought in the name of the assignee. 
But the beneficial interest vested in the as- 
signee, is so far regarded, that the defendant 
is allowed to set ofE a debt due from the as- 
signee, in. the same maimer, as if the action 
had been brought in his name.* Regarding 
Petit & Bayard, therefore, as being sub- 
stantially the plaintiffs in this action, and 
beneficially entitied to the debt, upon which 
this attachment is levied; they have a right 
to recover under the name of Corser, not- 
withstanding the attachment and judgment 
against him in the state court Judgment 
must be entered for the plaintiff. 

= Whetlier it is necessary, that the interest of 
the cestui que trust, should be mentioned in the 
writ and declaration, need not be determined, 
because, if such be the rule, it is sufficient, if 
it appears in any part of the pleadings; and this 
replication states fully, the title of Petit & 
Bayard; which title the second issue is intend- 
ed to try. See Winch v. Keeley, 1 Term R. 619. 
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[6 Blatchf . 190.] » 

Chrcuit Court, S. D. jS^ew York. Oct Term, 
1868.= 

Collision between Steaji Vessels — Change op 

COUKSE. 

■Where two vessels, under steam, were cross- 
ing, SO as to involve risk of collision, and vessel 
No. 1, which had vessel No. 2 on her own star- 
board side, apprehending danger, stopped and 
backed, until she had stem-way on In the water, 
and vessel No, 2, instead of keeping her course, 
changed it, so as to make a collision inevitable, 
and one occurred: Held, tli^t vessel No. 2 was 
in fault, for violating the provisions of articles 
14r and 18 of the act of April 29, 1864 (13 
Stat. 58), and that, under the circumstances, the 
change of course by vessel No. 2 did not come 
within any of the qualifications in article 19 of 
the same act. 

[Cited in The Sunnyside, Case No. 13,620.] 

[See note at end of case.] 

[Appeal from the district court of the United 
States for the southern district of New York.] 

This was a libel in rem, filed in the district 
coiu:t, by [Samuel Schuyler] the owner of the 
steamer America, against the propeller Cor- 
sica, to recover for the damages caused to 
the America by a collision which occm-red 
between the two vessels, in the harbor of 
New York, off tiie Battery, in the North 
river, near the Jersey shore, or about one- 
third of the way from it aa-oss the river, 
and opposite the Morris Canal basin, or the 
coal wharves near by, on the 9th of Septem- 
ber, 1865. The district court deci'eed for the 
libellant [Case No. 12,495], and the claimants 
[the British and North American Steam-Pack- 
et Company] appealed to this court 

Cornelius Van Santvoord, for libellant 

Daniel D. Lord, for claimants. 

NELSON, Circuit Justice. The collision, in 
this case, took place at mid-day, in an open 
river, in clear weather, and between two ves- 
sels which were in plain sight of each other. 
The case has been ably and earnestly ai'gued, 
as might well be expected, from the chai-ac- 
ter of the counsel, and the amount of proper- 
ty concerned, and, especiallj'', from the fact, 
that it involves, to a considerable degree, the 
intelligence and skill of those who were in 
charge of the navigation of the vessels. I 
have, therefore, studied the case with a care 
and attention corresponding with its magm- 
tude, and the interests involved; and shall 
proceed to state, in a few words, the conclu- 
sions arrived at 

The Corsica was descending the river, (hav- 
ing come out of her dock, next below the 
Jersey City ferry, on her way out to sea,) 
some three hundred yards off the Jersey 
shore. The America had come from the East 

^ [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 

- [Aflirming decree of the district court in Case 
No. 12,495. Decree of the circuit court affirmed 
by supreme court in The Corsica, 9 Wall. (76 
U. S.) 630.] 



COET (Case No. 3,257) 



[6 Fed. Cas. page 604] 



river, and, after she had rounded the Battery, 
and when she was about off Castle Garden, 
she shaped her course diagonally across the 
river, to reach her dock, at the foot of Sussex 
sti-eet, on the Jersey shore, heading, how- 
ever, somewhat south of it, for the purpose 
of getting inside of the vessels which were 
usually anchored outside, or in front, and 
of then moving along the shore or docks, up 
to her berth. This was the relative position 
of the two vessels, when they were discov- 
ered by the hands on board of each other 
respectively. The America had reached the 
middle of the river, or thereabouts, when 
this discovery was made. There is some con- 
flict, in the testimony, as to the exact dis- 
tance the Corsica was up the river, above the 
America, at this time. She was still de- 
scending, on her track, already stated, along 
the Jersey shore. But the better opinion, I 
think, is, that she was some three or four 
time her length above the America. The 
America continued a short distance on her 
course, and then, apprehending danger in 
attempting to cross the bows of the Corsica, 
stopped, and backed, until she had stern-way 
on in the water, which, upon the evidence, 
would, beyond all doubt, have avoided a col- 
lision; but, unfortunately, about the same 
time, or a little later, the Corsica starboarded 
her helm, turning her course eastward, di- 
rectly towai'd the Amei-ica, and rendering a 
collision inevitable. Her starboard bow 
struck against the starboard side of the 
America, near her forward gangway. In an 
oblique direction, inflicting severe injury. 

The proof is clear, that, if the Corsica had 
kept her com-se down the shore, no collision 
could have taken place; and, also, that there 
was room between her and the shore, for her 
to have ported her helm, and to have passed 
even further inward. The error of the pilot 
and master of the Corsica consisted in not 
observing the rule of navigation established 
by law. Article 14 provides: 'Tf two ships 
under steam are crossing, so as to involve 
risk of collision, the ship which has the other 
on her own starboard side shall keep out of 
the way of the other." XTnder this rule, the 
burden of avoiding the collision rested upon 
the America; and she took the' proper meas- 
ures to discharge that duty. Article 18 pro- 
vides, that where, by the above rules, one of 
two ships is to keep out of the way, the oth- 
er shall keep her course, subject to the next 
article (19), which provides, that, in obeying 
these rules, due regard shall be had to all dan- 
gers of navigation, and also to any special 
circumstances, which may exist in any par- 
ticular case, rendering a departure from such 
rules necessary, in order to avoid immediate 
danger. The counsel for the Corsica has 
strongly urged, that that vessel, under the 
existing circumstances, comes within the 
qualification; and that her pilot or master 
had a right to assume that the America in- 
tended to a'oss his bows, in which event a 
collision would certainly have followed, if 



the Corsica had not starboarded her helm. 
I do not doubt, that the pilot and master act- 
ed honestly under this belief, when the or- 
der to starboard was given. But I cannot 
forget, and they should not have forgotten, 
that it was the duty of the America to give 
way, and that of their vessel to keep her 
com'se; and, as there was opportunity for the 
America to take measures in fulfilment of 
this duty, it was a fault in the pilot and mas- 
ter of the Corsica not to have acted on this 
view. It was the departure from the rule 
that embarrassed the America, and led to the^ 
disaster. Acting under this rule, and car- 
rying out its injunction, the America had 
disabled herself from remedying the en*or 
committed by the Corsica. She had stopped 
her headway, and was lying helpless in the 
water. Inasmuch as the movements she 
adopted would have prevented the misfor- 
tune, to permit special circumstances in the 
case to modify them or render them inefficient^ 
would be such an administration of the rules 
as would operate to entrap the responsible- 
vessel. 
Decree affirmed. 

[NOTE. The claimants appealed to the su- 
preme court, where the decree of the circuit 
court was affirmed. 

[Mr. Justice Bradley delivered the opinion, 
which was to the effect that it was apparent 
that the change of course on the part of the 
Corsica waa the immediate cause of the disas- 
ter; that the burden of proof was upon her to- 
show a sufficient cause in the conduct of the 
America to justift^ such a change; that the evi- 
dence failed to disclose conduct amounting to- 
such a justification, and that, according to the 
account of the collision as given by the master 
of the Corsica, it occurred in consequence of 
her assuming to perform the duty which de- 
volved on the America under the rules of 
navigation. The Corsica, 9 Wall. (76 U. S.) 
630.] 



CORSICA, The (SOHIIELER v.). See Case 
No. 12,495. 



Case K"o. 3,S57. 

COBT et al. v. DELAWARE INS. CO. 

[2 Wash. C. C. 375.] ^ 

Circuit Court, D. Pennsylvania. Oct. Term, 
1809. 

EviDEKCE— Survey at FoRErQ>r Port — Seawor- 
thiness — I^'SUEASCE — Total Loss. 

1. A survey, ordered by an American consul^ 
where the vessel insured put into a foreign port 
for want of repairs, and a report of the survey- 
ors thereon, is not evidence to be laid before tfie 
jury. Query, if the same would not be evidence, 
if there were no tribunals at the port, from 
which an order for a survey could be obtained. 

[Cited in The Henry, Case No. 6,372; The 
Vivid, Id. 16,978; The Director, 34 Fed. 
59.] 

2. If a vessel, after she commences her voy- 
age, becomes unfit to prosecute it, having been 

^ [Originally published from the MSS. of Hon.. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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■exposed to no estraordinary peril of the sea, 
this mav authorize so strong a presumption ot 
want of seaworthiness at her departure, as to 
reanire strong evidence from the assured to repel 
the presumption, ^a t^ a 

[Cited in Higgie t. American Lloyds, 14 Fed. 
147.] 

3. Whore a vessel has, upon a reportof a survey 
under an order given hy the American consul, 
been sold by the captain, without a regular con- 
■demnation, the loss cannot be made total; but 
tlie assured is entitled to no more than the 
amount of loss actually sustained. 

Action [at law Dy Cort and Edwards] on 
a policy of insurance, dated the 18th of 
July 1806, on the schooner Triumph, at and 
from New York to Campeachy, and to three 
other ports in the bay of Campeachy, and 
back to New York; vessel valued at 1500 
dollars, insured at 1000 doUars; premium, 
10 per cent, to return one for each of the 
three ports to which she should not go. The 
vessel sailed on the voyage, and after ex- 
periencing some hard weather, from which, 
howeva-, she sustained no particular rajmy, 
she ai-rived at Campeachy, tight, and in such 
order as to require no repairs; took in her 
homeward cargo, and on her return, was 
so much injured by gales and severe weath- 
er, that she was obliged to put into Havana, 
to repair. A sm-vey was there directed, by 
an order of the Amencan consul, and a re- 
port made, which this court would not per- 
mit to be given in evidence, it not being a 
judicial act; nor in notice, if one. The court 
observed, that if it appeared in evidence, 
that there were no tribunals at Havana, to 
which an application could be regularly 
made for a survey and condemnation, in 
case it should be deemed necessary, that this 
mode of proceeding might possibly be al- 
lowed. In this case, the persons who made 
the survey ought to have been examined. 
The vessel was sold at public auction for 350 
dollars. On notice received by the plaintiffs 
of these circumstances, they offered to aban- 
don, which was refused, on the ground that 
the vessel was not seaworthy. Sundry dep- 
ositions were taken, in which the witnesses 
declared their opinions that the vessel was 
seaworthy, and fully suflBcient for the voy- 
age. The captain, in his deposition, stated 
that her inability to complete the voyage 
arose from the injury she had sustained tiy 
the gales, on her return. The court excluded 
such parts of the depositions, as gave the 
contents of the report of the surveyors at 
Havana. 

WASHINGTON, Circuit Justice, charged 
the jury. As to the objection to the want of 
seaworthiness in this vessel, there is noth- 
ing in it. Although she was not particularly 
examined by the witnesses, they neverthe- 
less state, that when she left New York, she 
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was sound, and in all respects fit to perform 
the voyage insm-ed. The witnesses are, the 
ship-carpenter, who repaii-ed her at New 
York, before she left that port, her former 
master, and the one who commanded her on 
this voyage. Although she was exposed to 
bad weather on her outward voyage, she 
was yet so tight and staunch at Campeachy, 
as to require no repairs. The necessity she 
was under of putting into Havana, on her 
return, is accounted for by the severe gales 
she encountered. This evidence is sufficient 
to prove her seaworthy when she left New 
York, unless the conti-ary had been proved 
by the defendants. But they have given no 
evidence -upon the subject. If a vessel, after 
she commences her voyage, becomes unfit to 
prosecute it, and has been exposed to no ex- 
traordinary perils of the sea, this circum- 
stance may raise so strong a presumption of 
her having been unseaworthy at the time of 
her departure, as to call upon the insured to 
give strong evidence to repel the presump- 
tion—much stronger than has been offered in 
this case. But no such presumption is raised 
against this vessel. 

The next objection to the plaintiffs' recov- 
ery, is, the want of evidence to justify the 
sale at Havana. This is certainly a well- 
founded defence. All that we know about 
the matter is, that the vessel sustained such 
injuries, on her return voyage, as to render 
it necessary for her to put into Havana, to 
repair. WTiat ought the master to have 
done, after his arrival at that port? He 
ought to have had her repaired, if he could; 
or, if she were unfit to be repaired, or the 
expenses would have been so great as to 
have rendered the measure improper, he 
should have had a regular sm-vey and con- 
demnation, if in his power. But instead of 
this, he sells the vessel, breaks tip the voy- 
age, and thus attempts to convert a partial 
into a total loss, without showing that it was 
not in his power to repair, or that the vessel 
was not worth repairing, and without show- 
ing what the repairs would have cost. The 
sum for which the vessel sold, is no proof at 
all of the extent of the injury she had sus- 
tained. Though valued in the policy at 1500 
dollars, she might not have been worth 500 
dollars, or she might have been sold at an 
\mfavourable market, or under* -unfavourable 
circumstances. If the insured would justify 
the conduct of their agent in breaking up the 
voyage, they should have satisfied the jury, 
by legal evidence, that the measure was 
proper, and not leave them to unsatisfactory 
conjectures as to this important fact 

On this point the verdict ought to be only 
for such pai'tial loss as the plaintiffs have 
proved. 
Verdict for 500 dollars. 



CORY (Case l^o. 3,260) 
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Case ITo. 3,258. 

The CORTES. 

[6 Ben. 288.]* 

District Court, E. D. New York. Dee. Term, 
1872. 

Seaman's Wages — Ixjdrt to Seaman on Board 
Ship— Costs. 

A seaman, wlio had shipped in New York for 
a voyage to New Orleans and back, after tlie 
vessel had started on her return, voyage from 
New Orleans fell from the yard and broke his 
arm. The owners of the steamer sent him at 
once to a hospital, paying his wages till the date 
of his leaving the ship, and afterwards brought 
him to New York. The seaman having filed a 
libel to recover wages for the rest of the voy- 
age, and damages for the injury, the owners of 
the vessel paid the amount of the wages into 
court, which the libellant drew out. Held, that 
the libellant was entitled to the wages for the 
rest of the voyage, and as there was no proof 
or allegation of a tender of the amount, he was 
entitled to a decree for his costs. 

This was a libel in admiralty by William 
Price, who alleged that he shipped on the 
Cortes in New York for a voyage to New 
Orleans and back; that, after the vessel had 
started on her return voyage, he feU. from 
the yai'd and broke his arm, and was sent to 
a hospital in New Orleans, and, after a few 
days, was brought to New York in another 
steamer and sent to the hospital in New 
York; and he claimed to recover $18, a bal- 
ance of wages due, and $400 damages for the 
broken arm. 

The owners of the steamer answered that 
they had paid the man up to the time when 
he left the ship, and were willing to pay him 
up to the time of the arrival of the Cortes in 
New York. His claim for damages they de- 
nied. And they paid into court the amount 
of the wages which they ofEered to pay. 

A. Nash, for libellant. 

Man & Parsons, for claimant, 

BENEDICT, District Judge. The Ubellant 
having incui-red no expenses in his ciu'e is en- 
titled to recover no more than the wages 
which the claimants have heretofore paid into 
court 

In the absence of any proof or allegation 
of a tender of this or any sum, the libellant 
is also entitled to his taxable costs. The 
sum paid into the registiy having been here- 
tofore withdrawn by the libellant, he is now 
entitled to a decree for his costs only. 



OOETLAN CLAKABEE v.). See Case No. 8,- 
084. 



Case I3"o. 3,259. 

In re COR"WIN. 

[19 N. B. R. 422.] 

District Court, S. D. New York. April Term, 
1880. 
[See 1 Fed. 847.] 

^ [Reported by Robert D. Benedict, Esq., and 
here reprinted by pex-mission.] 



CORWIN (UNITED STATES v.). See Case 
No. 14,870. 

CORWINE {UNITED STATES v.). See Case 
No. 14,871. 



Case "No. 3,260. 

CORY V. CLARK. 

[2 N. J. Law J. 122.] 

District Court, D. New Jersey. Feb. Term, 
1879. 

SCIT BY ASSIGXEE IN BaXKEUPTCT — ACCOUNTIKG 

— Receiver — Paiment op Paktnekship Debts. 

1. Upon a bill filed by an assignee in bank- 
ruptcy of two insolvent partners, for an ac- 
count and a receiver, agamst the only solvent 
partner, a receiver will be appointed, but the 
bill for an account will be retained until the 
receiver has reported a settlement of all other 
demands against the partnership, and then an 
account will be taken, if desired. 

2. The principle is settled that one partner 
cannot claim or receive from the assets of the 
partnership payment of a debt due to him in the 
course of the business, until all the other partner- 
ship debts are paid. 

[Bill in equity by Cory, assignee of Watson 
«&; Twitchell, bankrupts, against Clark, pray- 
ing the appointment of a receiver and. for 
an account] 

N^XON, District Judge. The bill was filed 
in this case by the assignee of the two bank- 
rupt partners against the solvent partner of 
a firm, for an account and for a receiver. The 
coimsel for the defendant consenting, a re- 
ceiver was forthwith appointed by the court, 
and was ordered to take charge of the part- 
nership estate and assets, to reduce the same 
to money with aU convenient despatch, and 
the creditors were directed to verify and file 
their claims against the late firm with him. 
It appears from the bill, answer and proofs, 
that the fii*m of Watson & TwitcheU was or- 
ganized and commenced business May 12. 
1868. It was engaged in the manufactm-e of 
wooden packing boxes and the general retail 
lumber trade. Anson G. Phelps Dodge of 
New York was a special partner, furnishing 
capital to the amount of $50,000. At the end 
of five years, to wit, May 1, 1873, a dissolu- 
tion of the partnership took place. It was 
reckoned solvent at the time, although its in- 
debtedness was nearly or quite $1.50,000. 
The terms of the dissolution were substan- 
tially that Dodge was to have and receive all 
the property and assets of the late firm, in 
consideration of which he was to assume 
all its debts and liabilities, to pay in cash 
to Watson & Twitchell each the sum of $8,000 
on account of their interest therein, and upon 
a final settlement of tlie business whatever 
additional sum they would be entitled to out 
of the net profits of the late co-partnership. 
The name of the firm, Watson & Twitchell, 
was to be used in the liquidation of its af- 
fairs by the said Watson & Twitchell, whose 
duty it was to collect aU debts and pay all 
claims, and to account to Dodge for all 
moneys collected and remaining in their 
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hands after the payment of the liabilities of 
the firm. An agreement under seal was 
formally executed by the parties to the fore- 
going effect, in which Watson & Twitchell 
conveyed and transferred all their interest 
in the assets of the firm to Dodge, and ac- 
knowledged the receipt in cash of the sum 
of §8,000 paid to each by Dodge. 

Mr. Dodge thus retiring on the 1st of Slay, 
1873, the partnership of "Watson, Twitchell & 
Clark was formed. "Written articles were en- 
tered into by the parties, stipulating that it 
was to continue for five years from that 
date, and to have a cash capital of $32,000, 
Watson and Twitchell each contributmg §8,- 
000, and Clark $16,000. The expenses of 
cairying on the business, and the profits and 
losses, were to be borne and shared by the 
partners in the following ratio, to wit, seven- 
twentieths by said Watson, seven-twentieths 
by Twitchell, and six-twentieths by Clark, 
and legal interest was to be paid on all the 
capital before any account was to be taken 
of profits or losses in the business. It is 
proper to observe in passing that the amoxmt 
of cash capital put in by Clark, as it appears 
by the answer and the evidence, was in fact 
$17,000. Lumber and other property of the 
old firm of Watson & Twitchell, and then in 
their hands as the agents of the special part- 
ner. Dodge, of the appraised value of up- 
wards of $05,000, was ti*ansferred to the new 
fii*m of Watson, Twitchell & Clark, upon 
which payments were made from time to 
time to the amount of about $80,000. After 
canying on the business a year, it became 
manifest that Watson & Twitchell would not 
be able to meet their liabilities arising from 
losses sustained in the former partnership. 
In the beginning of August, 1874, a petition 
in bankruptcy was filed against them, and on 
the 18th day of that month they were ad- 
judged bankrupts by this court, and the com- 
plainant was appointed their assignee." The 
banki-uptcy dissolved the partnership, and 
the assignee of the two bankrupt partners 
has brought this suit against the solvent part- 
ner, praying for a receiver and. for an ac- 
count, and claiming that there is due to i^im 
from Watson, Twitchell & Clark about $15,- 
OOO, the sum remaining unpaid upon the 
above stated transfer of property to the new 
firm. 

I think it is quite dear, upon the case made, 
that the complainant properly asked for the 
appointment of a receiver, and also that he is 
entitled to an aecoimt, and that it is equal- 
ly clear that he is not in a position to demand 
from the assets of Watson, Twitchell & 
Clark, before an account, the payment of the 
balance due on the consideration for the 
property transferred. 

This is a proceeding in equity, and it is the 
duty of the court to look at all the equitable 
rights of the parties. The $33,000 cash cap- 
ital paid in has been simk, and fourteen- 
twentieths of the loss, by the terms of the 
partnership, were to fall upon Watson & 
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Twitchell, and six-twentieths upon Clark. 
Stripped of all accidental and incidental qual- 
ities, this is in truth a suit between the par- 
ners for the adjustment of their liabilities to 
each other, and "the principle is settled that 
one partner cannot claim or receive from the 
assets of the partnership moneys for a debt 
due to him in the com-se of the partner.ship 
business until all the other partnership debts 
are paid. Whether Dodge, the- special part-^ 
ner of the old firm, can maintain an action 
against Clark, the only solvent partner of 
the new firm, I do not consider, as that ques-- 
tion does not arise here. But the property 
was left in the hands of Watson & Twitcheli. 
to be disposed of, and its proceeds accounted 
for to Mr. Dodge, and the disposition which 
they thought proper to make of it was ta 
put it into the new partnership as assets, and^ 
on the controversy arising between the part- 
ners, the court will not permit it or its value 
to be taken out, by decree or otherwise, until 
all other claims against the partnership have 
been settled by the receiver. The bill will 
be retained, and the re'ceiver be directed to 
proceed with the settlement of all duly authen- 
ticated demands, not including, however, this 
claim of the assignee. When he reports a 
settlement, if the parties cannot come to an 
account, the court will order one in the pend-. 
ing suit. 



CORY (DIDDLE v.). See Case No. 8,338. 

CORY V. The NOEFOLK. See Case No. 10,-- 
297. 

CORY V. The UNION. See Case No. 10,297. 

CORYELL (COEFIELD v.). See Case No. 
3,230. 

CORYELL (SYLYIA v.). See Case No. 13,- 
713. 

COSGROVE (POLK v.)." See Case No. 11,- 
248. 



Case KTo. 3,S61. 

The COSTA RICA. 

[3 Sawy. 538; ^ 5 Ins. Law J. 395.] 

District Court, D. California. Dee. 13, 1875, 

Negligesce— Peril op the Seas. 

Where the master of a steamer attempted to 
come up the bay of San Francisco in a dense 
fog, the vessel being in good safety, and the 
master not being compelled by any exigency to 
make the attempt, and the vessel was stranded: 
Held, that the master was guilty of negligence, 
and that the damage to the cargo was not to be 
attributed to perils of the seas. 

[Cited in The Ontario, 37 Fed. 222.] 

[Libel in admiralty by Hackfield & Co. 
against the steamer Costa Rica for damages 
due to the injiury of certain goods shipped on. 
the Costa Rica.] 

Milton Andros, for libeUant. 
Delos Lake, for claimant. 

^ [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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HOFFMAN, Disti-ict Judge. The libel in 
zhis case is brought to recovei* damages for 
injuries to goods shipped on the above ves- 
sel. The shipments and injuries to the 
goods are admitted. The defense relied on 
is injm-y by "peril of the seas." The cir- 
cumstances undei* which the loss occurred are 
•clearly shown by the evidence. 

On the afternoon of September 17, 1873, the 
steamer Costa Kica, then on a voyage from 
Honolulu, arrived off this poi*t A very dense 
fog prevailed, and the master cautiously 
made for the land, giving to the Farallones 
Islands a wide berth to the north. He con- 
tinued on this course until he discovered the 
land about a quarter of a mile distant He 
.at once stood off shore, and having fallen in 
with a fishing boat, ascertained that he was 
ten miles distant from the North Head. At 
■6.20 o'clock he made Seal Rocli, a few ship's 
lengths distant, on his stai'board beam. He 
then stood to the northward to avoid Mile 
Sock, which is the chief danger to vessels en- 
tering the Heads, and soon afterward passed 
the mid-channel buoy. He then shaped his 
■course directly up the harbor, proceeding 
slowly and sounding at short intervals. 
About seven o'cloclc he found himself in ten 
fathoms of water. iCnowing fi-om this that 
he had approached veiT near to the north 
«hore of the harbor, he altered his coui'^e to 
the eastward, and when he had, as he sup- 
posed, reached mid-channel, he resumed his 
direct course up the harbor. Shortly after- 
wards he discovered land dead ahead and a 
few ship's lengths distant The order to 
l)ack was at once given, but the engineer re- 
ported that the propeller was gone. The 
«hip had not entirely lost her headway, and 
the master, knowing that if she struck on the 
rocky bluff ahead of him she might founder 
in deep water, with great presence of mind 
ordered her helm to starboard and succeeded 
in beaching her in the small cove which ex- 
tends from Point Bonita to Point Diablo. 
The vessel was subsequently hauled off and 
repaired, but her cargo sustained consider- 
able damage. 

It is not denied, that the master was one of 
the most skiUful and experienced command- 
ers of this port He was on deck during the 
whole afternoon and evening, personally di- 
recting every movement of his vessel. The 
'Course he ordered was proper, and should 
"have carried him clear of all danger. He is 
unable to give any certain explanation of the 
accident. It is conjecturally accounted for 
hy supposing that some current may have 
caused the ship to drift from her coui-se, or 
that her compass may have been afi'ected by 
some distm'bance caused by the vessel 
(which was of Iron) or by local atti-action, or 
that perhaps the helmsman did not keep the 
vessel on the courses ordered by the master. 

With respect to the first two of these hy- 
potheses, it is to be observed that the possi- 
bility of danger from those causes was well 
Jinown to the master, and should have been 



considered before mailing his perilous at- 
tempt to enter the harbor in a dense fog, 
when no object was visible by winch he 
could assure himself of his true position. 
With regard to the last hypothesis, it must 
be said that it involves a confession of neg- 
ligence. The master could not himself watch 
the binnacle and at the same time keep a 
lookout for the land; but an officer could 
readily have been detailed for the purpose. 
Where the safety of the vessel and the 
lives of all on board depended on the 
prompt and exact obedience by the helms- 
man of eveiy order given by the master, 
it was negligence to iave omitted any 
means of preventing the possibility of a 
mistake. But if it be claimed that every 
proper and usual precaution was taken, and 
that the mistakes of the helmsman could not 
have been guarded against, then the danger 
from that cause should have been considered 
before an operation was attempted the suc- 
cess of which entirely depended on the slcill 
and attention of the helmsman. 

The real and only question in the case is: 
Had the master the i*ight to expose his vessel 
and the lives of his passengers to the risks 
which he voluntarily affronted? It is not 
pretended that there was the slightest neces- 
sity for attempting to come up the harbor. 
The wind was moderate and the sea smooth. 
Safe anchorage could have been obtained at 
almost any time after entering the Heads, 
and especially when the master found him- 
self in ten fathoms of water and knew fi-om 
that fact that the vessel had deviated from 
her com-se. It is not pretended that there 
was any objection or obstacle to anchoring, 
especially in the cove where there would 
have been no danger of a collision with other 
vessels dm'ing the night It is plain that the 
master, relying on his skill, or perhaps his 
fortune, and emboldened by previous im- 
punity, voluntarily exposed his vessel to a 
danger which common prudence would have 
refused to encounter. 

Several experts have testified that the at- 
tempt to come up the harbor was, under the 
circumstances, an act of the highest impi-u- 
dence. But no testimony on the point is 
needed. A moment's consideration of the 
possible consequences of failure will convince 
any one of the unjustifiable temerity of the 
attempt. Had the master not succeeded in 
stranding iis vessel on the beach, another 
might bave been added to the long list of ap- 
palling catastrophes at sea, occasioned by the 
rashness or imsliillfulness of commanders of 
ships. 

It may seem imnecessary to cite authorities 
in support of the principles on which I have 
decided this case. But they have been so 
emphatically recognized by the supreme coiu-t 
in many cases that a reference to two of 
them may be appropriate. In the case of The 
Portsmouth, 9 Wall. [76 IT. S.] GS2, it was 
held that "a captain who in the night and in 
a fog enters a port, supposing it to be his 
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port of destination, enters at his peril of its 
being so, unless there have been some neces- 
sity for his seeliing a port. If there was 
proper ground to doubt whether this port 
was the one he supposed it to be, and he 
could safely wait outside until morning, or 
could signal a tug-boat to pilot him in, he 
should not proceed until he can see and 
know what he is doing." It is worthy of re- 
mark that in this case the ■ indications by 
which the master was misled were such as 
might have deceived a very careful person, 
and almost sufficient to justify a belief on 
the master's part that he was running no risk 
whatever. In the ease at bar the hazard of 
the undertaking was well known and will- 
fully incurred. In the case of The Mohler, 
21 TVaU. [88 U. S.] 230, it was decided by the 
supreme court "that when in a high or im- 
certain state of the wind a vessel is approach- 
ing a part of the river in which there are ob- 
structions to the navigation, as e. g. the piers 
of a bridge crossing it, between which piers 
she cannot, if the wind be high or squally, 
pass without danger of being driven upon one 
of them, it is hei' duty to lie by until the 
wind has gone down and she can pass in 
safely." 

The rule of law laid down and enforced in 
these cases by our highest tribunal is com- 
mended to us as well by its humanity as by 
its sound policy. It is that the master of a 
vessel has no right to expose her, and stfll 
less the lives of his passengers, to any im- 
necessary danger. 

Decree for libellants. 



Case Wo. 3,S6S. 

The COSTA RIGA 

[3 Sawy. 610.] » 

District Court, D. California. May 7, 1876. 

Salvage — Towage. 

Tsa thousand dollars awarded as salvage 
compensation. 

[Arpi5ed in The Sirius, 6 O. 0. A. 621, 57 
Fed. So8.] 

W. W. Crane, Jr., and Jas. T. Boyd, for 
llbellant. 

Delos i^ake and Milton Andros, for claim- 
ant 

HOFFMAN, District Judge. At about one 
o'clock on the morning of the 26th of Octo- 
ber, 1874, the steamer Costa Rica, of the bur- 
den of about 1475 tons, bound on a voyage 
from Panama to San Francisco, became sud- 
denly disabled by the breaking of the shaft 
of her propeller. She was then about one hxm- 
dred and thirty miles to the southward of San 
Diego, and about twenty-five mUes off shore. 
Soon after the accidentthe mate was dispatch- 
ed in a boat with orders to proceed to San Die- 
go and thence telegraph to the Pacific Mail S. 

^[Reported by D. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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S. Co.'s agents at this port for assistance. 
At about noon of the same day, and while 
proceeding on his way, he was overtaken 
when about four miles from San Diego by 
the steamship Newbem, of about 943 tons 
and belonghig to the libellants. The mate 
was recognized by the officers of the New- 
bem by the aid of their glasses, and the 
steamer bore down to his boat and he was 
invited on board. On being informed of the 
accident Capt. Metsger, master of the New- 
bem, inquired of the mate if the master of the 
Costa Rica desired to be towed into port^ to 
which the mate replied that he did not know, 
that his orders were to go to San Diego. He 
also declined to advise Capt. Metsger to go to 
the assistance of the Costa Rica, telling him 
that Capt Nolan intended to work his ship 
into Cape Colnette, Capt Metsger, however, 
determined to „ turn round and see if Capt 
Nolan required assistance. This he did at 
about half past twelve o'clock, and reached 
the Costa Rica about half past four the same 
afternoon. The distance run back was about 
twenty-five mile's. As soon as the Newbem 
was seen by the Costa Rica the sails of the 
latter vessel were clewed up and furled. 
When the Newbem arrived alongside of the 
Costa Rica, Capt Nolan was already in his 
boat and immediately came on board, and a 
conference took place between the command- 
ers. 

Some attempt was made to come to an 
agreement for a specific sum to be paid for 
towing the vessel into San Diego, but it was 
finally agreed that the service should be 
perfoi-med, leaving the compensation to be 
settled by the two companies in San Fran- 
cisco, The Newbem at once took hold of 
the Costa Rica, and at about nine o'clock 
on the evening of the succeeding day arrived 
with her in tow, off the mouth of the harbor - 
of San Diego. As no pilot presented hims pTf 
the vessels remained outside until about 
half past seven of the succeeding day, when 
Captain Metsger determined to enter the 
port, and at about nine o'doek brought the 
Costa Rica to anchor along the Pacific Mail 
S. S, Co.'s wharf. He shortly afterwards 
proceeded on his way to San Francisco, 
where he arrived at about eight o'clock on 
the evening of the thirtieth of October. The 
distance run hy the Newbem, after turning 
back, was, as above stated, about twenty-five 
mUes. The distance towed was about one 
hundred and ten miles. The hawsers used 
in towing belonged to the Costa Rica. The 
time consimied in the service was about 
forty and one-half hours, but to this must 
be added the time employed in running back 
twenty-five miles, about four hours. But it 
is to be remembered that the Newbem, while 
towing the Costa Rica was still proceeding 
towards her port of destination, though not 
by the most direct course, nor at her usual 
rate of speed. The service was attended by 
no particiflar difficulty or danger. The 
weather was fair and the sea smooth. At 
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tlie time the Newbem took hold of the Costa 
Rica the latter was in no immediate danger. 
With favorable -winds she could probably 
have reached Cape Colnette, where there was 
safe anchorage, in eighteen or twenty hours, 
and San Diego in four or five days. But at 
that season of the year no reliance could rea- 
sonably be placed on having favorable winds, 
or, indeed, any winds at all, and any esti- 
mate of the time a vessel so imperfectly 
rigged for sailing as the Costa Rica, with a 
propeller dragging at her stern, would have 
taken to reach either of the ports mentioned, 
is purely conjectural. If a gale had occur- 
red, her propeller, which had been secured 
by chains passed under it from the stem of 
the vessel and made fast above, might have 
been a source of danger. But the probability 
of encoimtering gales sufficient to ci*eate a 
sea heavy enough to tear the propeller from 
its fastenings was remote, and the danger 
from that soiu^ce was hardly appreciable. 
Captain Metsger testifies that when he came 
down to the Costa Rica her ensign was at 
half mast Captain Nolan 'denies that this 
was done by his orders, if at all. And he 
states that such a signal would indicate 
death and not distress, the proper signal in 
the latter case being an ensign with union 
down. 

The value of the Costa Rica was about 
$145,000; that of the cargo, including treas- 
ui-e, $93,000; freight to be earned, $6,756.64; 
total, $244,756.64. The value of the Newbern 
was $100,000; that of her cargo, $7,000; 
treasure on board, $185,400; total, $242,000. 
The value of the coal consumed by the New- 
bern, while performing the service, was 
about $800. The case of The EUora, Lnsh. 
550, bears a strUdng resemblance to the case 
at bar. 

On the eleventh of June, 1862, the EUora, 
a screw steamer of 1,070 tons, belonging to 
the Peninsula & Oriental Nav. Co., then be- 
tween Alexandria and Malta, and boimd to 
Malta, Gibraltar and Southampton, carrying 
passengers and the mail, suddenly lost her 
screw, which broke off and sunk. By th s acci- 
dent her steam-power became entirely useless. 
She was in all respects fully equipped as a 
sailing ship, and she at once made sail. The 
weather was fine but the wind was light and 
adverse. Between the time of the accident 
and the morning of the fourteenth of June, the 
Ellora beat up to the windward 130 miles. 
The Juno then hove in sight and, being signal- 
led, bore down to the EUora. The Juno was 
bound with cargo to Hull, and it was agreed 
between the masters of the two ships that 
she should tow the EUora to Malta. She 
thereupon took the latter in tow and on the 
seventeenth the two vessels reached Malta; 
the weather being throughout quite moderate. 
Dm:ing the passage two outward bound ves- 
sels of the Peninsula & Oriental Co. were 
met and signals exchanged. The Ellora was 
also passed during the passage by another 
of the company's steamers, then bound from 



Alexandria to Malta. On the arrival of the 
EUora at Malta her maUs were ti-ansferred 
to the Juno, which conveyed them to South- 
ampton and then completed her voyage to 
Hull. The value of the EUora was in dol- 
lars, $250,000; net passage money, $2,500; 
mail money, $4,750; total, $257,250. The val- 
ue of the Jtmo and her cargo was $175,000. 
Dr. Lushington awarded $6,000. It will be 
noted that the value of the EUora, her pas- 
sage money, etc., was sUghtly in excess of 
that of the Costa Rica, The value of the 
Juno and her cargo was less than three- 
fourths of that of the Newbern, The dura- 
tion of the service was more than one-thu'd 
longer than in the case at bar. The EUora 
was fuUy equipped as a sailing ship and had 
proved her quaUties as such by beating up 
130 mUes against light and adverse winds. 
She was therefore in no greater danger, ei- 
ther immediate or prospective, than any sail- 
ing ship imder similar circumstances. In 
both eases aid from other sources was at- 
tainable. In that of the EUora from other 
vessels of the company which met or passed 
her. In that of the Costa Rica from the 
Arizona which had been dispatched to her 
assistance, and which arrived at San Die?o 
on the morning after the two vessels reached 
that port I do not feel bound to strictly ad- 
here to the rate of allowance adopted by Dr. 
Lushington. The gi'eat difference in the cost 
of coal, labor, etc., the higher rate of interest 
on capital, the large profits expected and usu- 
aUy obtained from undertakings of all kinds 
on this coast, justify a htgner compensation 
for services like those in the case at'bai', than 
would be aUowed in England. 

I shaU award the sum of ten thousand dol- 
lars. 



Case M"o. S,S63. 

COSTELLO v. AMERICAN STEAMSHIP 

CO. 

£L Wkly. Notes Cas. 204.] 

District Court, E. D. Pennsylvania. Feb. 6, 
1875, 

Seamen's Wages — Forfeitore — What Consti- 
tutes Desertion. 

[A seaman arrested and imprisoned in a for- 
eign port is not a deserter, within the act of 
1790, so as to forfeit wages due at the time of 
the arrest.] 

In admiralty. Libellant {Michael CosteUo] 
shipped on respondent's steamship lUinois 
on AprU 16th, at PhUadelphia, for a voyage 
thence to Liverpool and back to Philadelphia. 
The vessel arrived in Liverpool on AprU 27th, 
1874, On the evening of AprU 28th libeUant 
obtained leave to go ashore for 24 hours. 
WhUe ashore he became intoxicated, and was 
arrested by the Liverpool police, and locked 
up in the station house. 

In the meantime, on the night of AprU 
30th, 'the vessel hanled out into the stream, 
and at mid-day of May 1st libeUant being 
absent, the vessel sailed witliout him. An- 
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other man was shipped in his place, and he 
was logged as a deserter. As soon as re- 
leased, lihellant proceeded to the vessel, and 
fotmd that she had jiist started on her voy- 
age, and he was unable to reach her. This 
was at 12 o'clock m. of May 1st. He ob- 
tained a free passage home on the next ves- 
sel of the same line that sailed from Liver- 
pool, and on arrivmg in Philadelphia claimed 
his wages up to the time of his leaving the 
vessel in Liverpool. Respondent refused to 
pay him, on the ground that libellan^ hav- 
ing been 48 hom-s absent' from the vessel 
without leave, and having been entered on 
the log as a deserter, had forfeited his wages 
under the act of July 20, 1790 [1 Stat. 131]. 

Mr. Coulston, for libellant 
Morton P. Henry, for respondent 

THE COURT (OADWALADER, Distiiet 
Judge) held that this was not a case of stat- 
utory desertion, but docked the KbeUant six 
or nine dollars from Ms wages, according to 
the date at which his services began. 



COSTER, In re. See Case No. 17,027. 



Case No, 3,264. 

COSTER T. PHOENIX INS. CO. 

[2 Wash. 0. C. 51.] ^ 

Circuit Court, D. Pennsylvania. April Term, 
1807. 

"Average" Defined— Insuraitce —Coxplict be- 
tween Wkitten and Phinted Parts of Pot- 
ior. 

1. The order for insurance on goods on 
board the Draper, directed it to be made free 
of average under ten per cent., and the ship, 
on her arrival in the Tesel, was subjected to 
charges and damages under ten per cent ia 
the nature of general average. 

2. The original meaning of average, was a 
general contribution on ship, cargo, and freight 
towards a loss sustained for the benefit of all. 
At this time, such average is always called gen- 
eral. It is usual to add to the terms, general, 
partial, or particular, to designate the average 
intended. 

3. Where the written clause in a policy is in- 
consistent with the printed parts of it the for- 
mer will be deemed and taken as the contract 
of the parties. 

This was a case agreed, which stated, that 
in 1805, an order for insurance of goods on 
board the ship Draper, at and from New- 
York to Amsterdam, was given by the plain- 
tiff's agent to the defendants; in which it 
was stated the same were to be free of av- 
erage under ten per cent On the 26th of De- 
cember, 1S05, a policy was subscribed by the 
defendants on goods on board the same ship, 
at and from New York to Amsterdam, at five 
per cent; which insin:ance was declared to 



* [Originally published_from the MSS. of Hon, 
Buslirod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



be made on one hundred and twenty-fi.ve 
bales of cotton, and thirty-six boxes of sugar, 
valued at 12,150 dollars, and warranted free 
from average under ten per cent, and with 
other warranties not in question. That the 
following (printed) clause was also contained 
in the policy, viz. "Memoranda. It is agreed 
that salt, wheat, Indian com, ,peas, or any 
other kind of grain, malt, dried fish stowed 
in bulk, leaf tobacco or otherwise, fruit of 
all kinds, and any other articles that are per- 
ishable in their own nature, are warranted 
by the assui*ed free from average, unless gen- 
eral; all other goods free from average un- 
der five per cent, unless general." The ves- 
sel sailed from New York, and arrived in the 
Texel, where she was subjected to certain 
extraordinary expenses and damages, of the 
nature of general average. 

The question submitted to the court was,, 
whether the defendants are liable and charge- 
able with the said average loss, being geii- 
eral, but imder ten. per cent If the court 
should be of opinion that the defendants are 
liable for the said general average, judgment 
to be rendered for the plaintiff; the amount 
to be agreed upon by the parties. If the- 
opinion should be that they are not so liable, 
judgment to be rendered for the defendants. 

Mi*. Ingersoll, for plaintiff, argued that the 
written clause, taken in connexion with the 
printed, dearly shows that the intention was 
mei'ely to exempt the underwriter from par- 
ticular average under ten per cent, instead 
of five per cent, as in the present form of 
the policy; and that the words, "unless gen- 
eral," in the printed form, should be apphed 
to the written clause, which would make the 
whole plain. 

air. Rawie, for defendant, insisted that the 
written words in the policy always control 
the printed. Average, in its general signifi- 
cation, means a contribution to a general 
loss; and tmless it be qualified, it is always 
to be taken in this sense. But^ taking both 
together, the meaning is, that the defendant 
should not be liable either for general or par- 
tial loss, tmder ten per cent 

Mr. Ingerson replied, that the written part 
never controls the printed, unless where they 
are inconsistent Average is the general 
term, and comprehends as well partial as- 
general average. He cited Park, 99, 121. 

WASHINGTON, Cbcuit Justice. The word 
"average" originally meant a conti-ibution, 
by the owner of the ship, cargo, and freight,, 
towards a loss sustained for the general ben- 
efit of aU. But when understood in this 
sense, it is at this day always called "gen- 
eral," to distinguish it from "particular" av- 
erage, which means nothing more than a par- 
tial loss. So that from the time that the 
term "average" was used to express a partial 
loss, the word "average" has, in the common 
understanding of commercial men, so far va- 
ried its original meaning when applied to- 
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ori^nal insurances, as to import as well a 
general contribution, as a particular loss; 
and is intended to be used in either of those 
ways; the adjuncts "general," "partial," or 
"partiexilar," are always affixed. 

An attention to the true meaning of this 
phrase, will assist us in understanding the 
point in conti'oversy. The printed clause lib- 
erates the underwriters from particular aver- 
age to any amotmt, on articles of a perish* 
able nature, and on other articles where the 
loss amoimts to less than five per cent. The 
written clause discharges the imderwriter 
from aU responsibility for average losses, 
whether general or pai-ticular, under ten per 
cent. These clauses are inconsistent with 
each other, and one or the other must gire 
way. If the written clause varies from the 
printed, it is evidence of a special contract 
made in that particular case, different ficom 
the usual conti-act of insurances; and it must 
necessarily be considered as the real agree- 
ment of the parties. If the written and tiie 
printed clauses can be reconciled by any fair 
consti'uction, it ought to be done; if. they 
cannot, the former must prevail. Whether, 
in, this case, the not qualifying the general ex- 
pressions, proceeded from mistake or was de- 
signed, is quite imeertaui. The insured may 
possibly have expected that the usual words, 
"unless general," would be added, and the 
underwriter may have taken a smaller pre- 
mium in consideration of being exempted 
from general average losses, under ten per 
cent. There is no certain ground to go upon, 
but the construction fairly deducible from 
the expressions which the parties have used. 
The opinion of the court therefore is, that the 
defendants are not liable for the average 
loss, and that judgment should be rendered 
for- them. 



Case No, 3,S65. 

OOSTIGAN et al. v. WOOD, 

[5 Cranch, G. C. 507.]^ 

Circuit Court, District of Columbia. Nov. 

Term, 1838. 
Ejeotmext bt Vexdok against Vendee in Pos- 
session. 

If the vendee of land, who has paid part 
of the purchase money, enters into possession, 
and fails to pay the residue according to the 
contract of sale, although demanded, the ven- 
dor cannot maintain ejectment against him 
without a notice to quit, or a notice that the 
contracts are rescinded, or a demand of payinent 
and notice of rescinding. 

Ejectment for lot No. 1, in square 882, in 
the city of Washington. 

The defendant [Henry S. Wood] claimed un- 
der a contract of sale, upon which he had 
paid sixty-three dollars, and taken posses- 
sion of the lot, but failed to pay the residue, 
long since due, and unpaid at the time of the 
demise from the lessor of the plaintiff [Jo- 
seph Costigan], although demanded, 

* [Ileported by Hon. William Oranch, Chief 
Judge.] 



Mr. Bradley, for defendant moved the 
com-t to insti-uct the jmy, in effect, that the 
plaintifC cannot recover without a notice to 
quit, or a notice that the contract of sale 
was rescinded, or a demand of payment, 
with notice of rescinding. 

THE COURT (OKA>?CH, Chief Judge, con- 
tra) gave the instiTiction. 

The plaintiff then, gave such a- notice, and 
had a verdict in his favor. 

Jlr. Bradley, for defendant; cited Jackson 
V. Rowan, 9 Johns. 330; Jackson v. Wheeler, 
6 Johns. 272; Shfepard v. De Bernales, 13 
Bastr 565. 

It. J. Brent, for plaintiff, cited Smith v. 
Stewart, 6 Johns, 45; 1 Saxmd. PI. 565. 

In the cases cited from 9 Johns. 330, and 
13 East, 565, the defendant was lawfully in 
possession, and in no default; so, also, in 
the case of Jackson v. Wheeler, 6 Johns. 272. 
See Smith v. Stewart, Id. 46, and the cases 
cited in the margin of that case (3d Ed.). 



Case K"o. 3,266. 

COSTIN V. WASHINGTON. 

[2 Cranch, C. C. 254.] ^ 

Circuit Court, District of Columbia. Oct 
Term, 1821. 

COXSTITDTIONAl. LaTV— CHARTER OP ClTY OF WaSH- 

IXGTON'— Residence of 3?ersons ov Color. 

The clause in the charter of Washington 
which gives power to tiie corporation "to pre- 
scribe the terms and conditions upon which free 
negroes and mulattoes may reside in the city," 
is applicable only to' those persons of color who 
come to reside in tiie city after the promulga- 
tion of such terms and conditions. That clause 
in the charter is notjin itself, repugnant to the 
constitution of the United States; nor is the 
by-law of the 14th of April, 1821, c 133, in 
its prospective operation. 

This was an. appeal from the judgment of 
a justice of the peace of the county of Wash- 
ington for the penalty of five dollars under 
the 7th section of the by-law of the corpora- 
tion of Washington, passed on the 14th of 
April, 1821, c 133, entitied "An act to pre- 
scribe the terms and conditions upon which 
free negroes and mulattoes may reside in 
the city of Washington, and for other pur- 
poses." The first section requires the city 
commissioners to give notice to all free per- 
sons of color in their respective wards to ap- 
pear before the mayor within thirly days 
from the time of such notice wth their evi- 
dence of freedom, and subscribe a statement 
of their trades, or means of subsistence, and 
of their family. The third section requires 
every free negro or mulatto, at the time of 
his appearing before the mayor, according 
to the first section, to produce a satisfaetoiy 
certificate from three respectable white in- 
habitants, householders in his neighborhood, 
as to his living- peaceably, his means of sub- 
sistence, and his character. The fifth section 

^ [Reported by Hon. William Cranch, Chief 
Judge.] 
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requires every free male colored person, who 
then resided in the city of Washington, whose 
evidence of freedom should be found satisfac- 
tory to the mayor, "to enter into hond with 
one good and respectable white citizen, as sure- 
ty In the penalty of twenty dollars, condition- 
ed for the good, sober, and orderly conduct of 
such person or persons of color, and his or 
her family for the term of one year, and that 
such person or persons, his or their family, 
nor any part thereof, shall not, during the 
said term of one year, become chargeable to 
the corporation in any manner whatsoever, 
and that they will not become beggars in or 
about the streets," &c., whereupon they shall 
obtain a license to reside, &c. The 7th sec- 
tion imposes a penalty of five dollars on ev- 
ery person of color, who may have been no- 
tified as aforesaid, who shall be found resid- 
ing within the limits of the city after the 
expiration of the thirty days aforesaid, with- 
out having entered into the bond and ob- 
tained the license as aforesaid, for the first 
week he may continue so to reside. 

]Mr. Caldweill, for appellant 
Mr. Law, for appellee. 

OEANCH, Chief Judge. The ground of the 
judgment of the justice of -thp peace, in the 
present case, is, that the defendant was 
tound residing, and had continued to reside 
one week, within the limits of the city after 
the expiration of thirty days jEcom the time 
of the notice given to him, according to the 
-provisions of the first section of the by-law, 
without baving entered into the bond, and 
■obtained the license agreeably to the provi- 
Bions of the fifth section. On the part of 
the appellanl^ it has been contended, 1st 
That the by-law is not authorized by the 
charter; and 2d. That if it is, the charter is, 
. in that respect, jrepugnant to the constitution 
of the United States. 

1. Upon the first point, it is said that the 
clause in the charter must be construed 
prospectively, and not retrospectively. That 
it could not reasonably be supposed to be the 
Intention of congress to banish old and Jong- 
established inhabitants of the city who have 
acquired real estates therein, whose lives 
have been unexceptionable, who can neither be 
reproached for, nor suspected of any crime. 
Such a construction of the charter would 
abolish the distinction between moral good 
and evil; would inflict punishment on the 
innocent, and would take away the incentive 
to good conduct That the process to re- 
quire surety for good behavior was a crim- 
inal process; and that, at common law, such 
sm-ety could only be demanded upon convic- 
tion of some offence. That it is not reason- 
able to suppose that congress intended that 
color alone should be a good cause for de- 
manding it That the constitution Ijnows no 
distinction of color. That all who are not 
slaves are equally free; that they are equal- 
ly citizens of the United States, as those free 



Tvhite persons in Virginia who have no free- 
hold, or those in the other states who have 
not the property required to qualify them to 
vote or to serve on jmries, or wlio are too 
aged to be enrolled in the militia. That 
those people of color, who are citizens of any 
state in the pnion, have a right to come here 
and claim all the privileges of citizenship 
imder that clause of the constitution which 
gives to the citizens of each state all the 
privileges and immunities of citizens in the 
several states. That to cause a warrant to 
issue for surety of good behavior or of the 
peace, without an allegation of some crime 
actually committed, or of the apprehension 
.of some crime, supported by oath, or affirma- 
tion, would be contrary to the constitution 
of the United States, and therefore the chnr- 
ter must not Joe construed .so as to give that 
power. 

2. On the 2d point it is said, that if the 
chaiter is capable of such a consti-uction as 
to warrant the by-law, the reasons which 
have been urged to show chat such a con- 
;Structton is inadmissible, show also that the 
charter, in that respect, in unconstitutional. 
But in answer to this position it may be said, 
that if those reasons are not suflGLeient to 
show that the by-law is not warranted by 
the charter, they are not sufficient to show 
that the charter is unconstitutional; for be- 
jfore the by-law can be warranted by the 
charter, the charter Itself must be shown to 
be warranted by the constitution. And if 
the constitution prescribes any limits to the 
terms which the corporation may impose up- 
on free persons of color as the condition of 
their residence in the city, they are bound 
by those limits, however broad may be their 
charter. The clause in the charter does not 
in itself, seem to be repugnant to the consti- 
tution. The power, given by that clause, 
may be so exercised by the coi-poration as 
Jiot to violate any right secured by the con- 
stitution. Tlie only question, then, is,T7heth- 
er the Jby-law itself is unconstitutional. 
What constitutional right does it violate? It 
IS said that the constitution gives equal 
lights to all the citizens of the United States, 
in the several states. But that clause of the 
constitution does not prohibit any state from 
denying to some of its citizens some of the 
political rights enjoyed by others. In all the 
states certain qualifications are necessary to 
the right of suffrage; the right to serve on 
juries, and the right to hold certain offices; 
and in most of the states the absence of the 
African color is among those qualifications. 
Every state has the right to pass laws to pre- 
serve the peace and the morals of society; 
and if there be a class of people more likely 
than others to disturb the public peace, or 
corrupt the public morals, and if that class 
can be clearly designated, it has a right to 
impose upon that class, such reasonable 
terms and conditions of residence, as will 
guard the state from the evils which it has 
reason to apprehend. A citizen of one state,. 
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coming into another state, can daim only 
those privileges and immunities which be- 
long to citizens of the latter state, in like cir- 
cumstances. But the present case is like that 
of a state legislating in regard to its own 
citizens, and I can see no reason why it may 
not require security for good behavior from 
free persons of color, as well as from va- 
grants, and persons of ill-fame. The clause 
of the constitution which requii'es that war- 
rants should be founded upon probable cause, 
supported by oath or affirmation, does not 
apply to the warrant in this case, which was 
for a debt due as a penally for the violation 
•of a by-law. But it is said that the charter 
■does not apply to those free negroes and mu- 
lattoes who were residing in the city when 
the charter was granted. No law ought to 
be construed to have a retroactive effect un- 
less the intention of the legislature be clear. 
\rhe words of the charter, in this respect are 
equivocal. They are, "To prescribe the terms 
^nd conditions upon which free negroes and 
inulattoes may reside in the city." The word 
■"prescribe" is prospective, and seems to im- 
ply that the rule is to be applied only to 
those who should come to reside in the city 
after the promulgation of the rule. It would 
seem to be unreasonable to suppose that con- 
gi-ess intended to give the corporation the 
power to banish those free persons of color, 
who had been guilty of no crime, and who, 
"by their residence had acquired a right to sup- 
port under the poor-laws. Many such per- 
sons had been long residents of the city; 
■some had been born there; had been useful 
members of society; had acquired property, 
and had contributed to the growth and im- 
provement of the city, and had paid taxes 
for the support of the poor. They could not 
compel any white person to become their 
surety; and banishment wovdd be the conse- 
•quence of their inability to give the security 
required; unless they should submit to re- 
peated imprisonments in the workhouse, and 
to the breaking up of their families, the ruin 
of their business, and the binding out of 
their children, by the guardians of the poor. 
If such had been the intention of congress 
they might have expressed it by using equiv- 
ocal terms; as they have not, I feel myself 
bound, by the ordinary rules of construction, 
to say, that the charter only authorizes the 
corporation to prescribe the terms and condi- 
tions of residence for those persons of color 
who should come to reside in the city after 
the promulgation of such terms and condi- 
tions. In the present case the appellant was 
a resident of the city at the time of the char- 
ter, and has continued to reside there ever 
since, and therefore was not a person in re- 
gard to whose residence the corporation had, 
by the charter, a power to prescribe terms 
and conditions; and consequently was not li- 
able to the penalty of the 7th section of the 
by-law. I am, therefore, of opinion that the 
judgment ought to be reversed with costs. 
Judgment reversed, with costs. 
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COSTS AND FEES. See Append. Fed. Cas. 

COSTS AND FEES IN PKIZE OASES. See 
Append. Fed. Cas. 

COSTS, FEES AND COIMPENSATION IN 
PRIZE CASES. See Append. Fed Cas. 

COSTS IN CrVIL CASES. See Append. Fed. 
Cas. 



Case mo. 3,S67. 

In re COTE. 

[2 Lowell, 374;^ 14 N. B. E. 503.] 

District Court, D. Massachusetts. Dee. Term, 

1874. 

Bankrupt— DiscHAKQE— Tradesman. 

1. The word "tradesman," in section 29 of 
the bankrupt law (Rev, St. § 5110), cannot 
fairly be held to mean trader, in the large sense 
of the old bankrupt law. Its meaning con- 
sidered. 

[Cited in Re Stiekney, Case No. 13,439; In 
re Moss, Id. 9,877.] 

2. A farmer, who occasionally bought and 
sold horses, cattle, and hay, was held not bound 
to keep books as a tradesman, within that sec- 
tion. 

[Applied in Re Kimball, 7 Fed. 462.] 

In bankruptcy. The bankrupt's discharge 
was opposed on the ground, that, being a 
tradesman, he had not kept proper books of 
account. Trie^ evidence tended to show that 
he was a farmer, and conducted his farm 
chiefly through his hired men; that several 
times in each year he visited Canada, and 
he then usually bought horses or cattle, and 
sometimes hay, partly for use on his farm 
and party for sale. His dealings in these ar- 
ticles were for cash. He was unable to 
write, and had never kept any books. There 
was no evidence that his failure was connect- 
ed with his buying and selling. The amount 
of his dealings was a subject of some conflict 
of proof. 

G. W. Morse, for objecting creditors. 
N. B. Bryant, for bankrupt 

LOWELL, District Judge. I have more 
than once referred to the difficulty which I 
find in understanding what persons congress 
intended to include in the class of ti-adesmen. 
That this is not a fanciful objection may be 
seen by the remarks of the cotu^t in constru- 
ing a statute of Pennsylvania, which exempt- 
ed the necessary tools of a "tradesman" from 
seiztire on execution, in Richie v. McCauley, 
4 Pa. St 472. "It is to be regretted," says 
Bell, J., in delivering the opinion in that 
case, "that, in framing a statutory provi- 
sion of so much importance, a term so vague, 
and admitting of such variety of significa- 
tion, should have been employed." He then 
goes on to say that in England the word is 
applied to small shopkeepers, but that in the 
United States it is rarely applied to persons 
engaged in buying and selling, but to me- 
chanics and artificers of every kind, whose 

^ [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by per- 
mission.] 
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livelihood depends upon the labor of their 
hands. Burrill, in his Law Dictionary, 
adopts this meaning, and gives this case as 
the authority. Bell, J., cites, too, the opinion 
in a case in Massachusetts, "where the word 
is used in the same sense. Howard v. Wil- 
liams, 2 Pick. 80, S3. In Webster's Diction- 
ary the definitions are: 1. One who trades; 
a shopkeeper. 2. Any mechanic or artificer 
whose livelihood depends upon the labor of 
his hands (citing Burrill). 3. A haudicrafts- 
man in a borough (citing Scot). In Whar- 
ton's Law Lexicon (Enghsh), the definition is 
"a shopkeeper." 

The act of congress is taken in this part 
from the insolvent law of Massachusetts 
(Gen. St c. 118, § S7); but I have not seen 
any reported case in which it is construed by 
the courts of the state. We may well regret 
that the bankrupt act of 1841 had not been 
followed, which imposed this duty on every 
merchant, banker, factor, broker, imderwriter, 
or marine insurer. Persons coming within that 
description might be expected to keep books; 
but it will be difficult to find any modern 
definition or use of either "merchant" or 
"tradesman," which will include underwrit- 
ers; so that the description probably omits 
some classes of persons who might well 
enough be included. Our present inquiry, 
however, is, whether it describes a person 
whom no one would expect to find subjected 
to such a duty, as, for instance, a handi- 
craftsman. [This cannot be contended, be- 
cause such people never keep books, and are 
not expected to keep them. It must refer to 
traders of some sort] * 

It cannot be believed that congress really 
expected that a farmer, who sometimes in- 
cidentally, whether more or less often, bought 
and sold farm stock in addition to his own, 
and who would not be fitted by education 
to keep books, and who could not afford to 
have a clerk, should become an accountant 
And yet if "tradesman" means "trader" in 
the largest sense, and if occasional trading 
makes a trader, no doubt this defendant was 
a tradesman. 

I am of opinion that "tradesman" cannot 
fairly be stretched to mean "trader," in the 
large sense of the old bankrupt law. That 
law was, for some time, confined to persons 
who used the trade of merchandise, or sought 
their living by buying and selling. Among 
its earliest maxims was one, still important 
and binding in many respects, that it was to 
be taken largely and remedially for the bene- 
fit of creditors; and accordingly the class of per- 
sons subjecttothelawwas continually extend- 
ed by successive statutes and by decisions. Un- 
der these conditions, it was determined that 
any person might be brought within the act 
as a trader who bought and sold for gain, 
though his dealings might be on a very small 
scale compared with his means invested in 
other ways, or might be remote from his 

= [From 14 N. B. R. 503.] 



usual occupations. He would be a trader if 
he owned one share in a bank or trading 
company not incorporated. There is no such 
reason for giving a large meaning to the 
word "tradesman" in section 29 of the act of 
congress, and I do not think the word is or- 
dinarily so used {it present. 

Nor am I prepared to admit that the word 
has a very different meaning in England 
and the United States. In both countries it 
is, I think, most often used as synonymous 
with "shopkeeper," £tnd not seldom as a per- 
son who supplies your daily or occasional 
wants, such as a butcher or baker, or even 
a plumber or carpenter, whether he keeps 
a shop or not. But in both countries it has 
a signification much more r^tricted than 
that given to "trader" :n the old bankrupt 
law; and I doubt if a dealer in horses and 
cattle has often been called a "tradesman" 
in either country. 

The English statutes, for some forty or 
fifty years past, have put at rest the nice 
and perplexing questions about traders, by 
giving an alphabetical list of the occupar 
tions which should constitute trading, for 
the general pm'poses of those acts. But there 
is nowhere any such definition of "trades- 
man;" and the word has not become a tech- 
nical one, excepting in some state statutes, 
such as have been already referred to, which 
ai*e not in pari materia with the bankrupt 
law, and in which it is certain that the mean- 
ing is different from that intended here. 
The question, therefore, is addressed to the 
common usage of this country, and to the 
judge's knowledge of his own language. 
The word might, in many connections, be 
used in the sense of any man who trades; 
but I doubt if that is at the present time its 
usual signification, and whether it has that 
meaning in this section. The subject-mat- 
ter proves that the act does not apply to 
handicraftsmen, or at least that there are 
many such to whom it cannot apply. The 
meaning of "tradesman" is. I think, sub- 
stantially the same as "shopkeeper." "Mer- 
chant," in this connection, contrasts with 
"tradesman," as the greater with the less, 
and not vice versa. 

The ti-ading of this defendant is small 
enough in amount to bring him down below 
the grade of a merchant; and there remains 
a further question, whether congress intend- 
ed that an occasional dealing by a farmer in 
farm products, other than those he has raised 
on his land, will make him a tradesman with- 
in this section, even if a person whose sole 
busines should be to trade in such products, 
like what we call a grocer, or provision deal- 
er, or cattle salesman would be. Here a dis- 
tinction fairly arises out of the intent of this 
part of the statute, opposite to that which 
caused such an extension of the class of trad- 
ers as general subjects of the bankrupt laws. 
It does not seem to me that congress intended 
to say that every one who ever bought and 
sold, under whatever circumstances, must 
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keep books of tliat part of his business; but 
that real merchants and actual tradesmen, 
being tlie class of persons whom the common 
practice of mankind makes bookkeepers, 
should keep their books properly; and that 
there may be persons "who trade, such as 
peddlers, in a small way, but more especially 
persons like this defendant, who buy and 
sell merely by way of eking out their living, 
which is principally earned in other ways, 
that are not to be required to do this. Such 
a construction may leave the law a little un- 
certain; but it is, in my judgment, a sound 
construction, and the only one that will ef- 
fect justice in the long run. In short, the 
distinction I take between this part of the 
law and that which made traders an exten- 
sive class, is, that the latter was remedial be^ 
tween debtors and creditors, and to be ex- 
tended; and this imposes a duty on a certain 
class of persons, as such, and ought to be 
confined to those who actually belong to that 
class with some degree of permanence. IT 
conclude that this defendant was not such 
a tradesman as is bound to keep books.] ' 
Discharge granted. 



OOTTINGHAM (UNITED STATES v.). See 
Case No. 14,872. 



Case Ho. 3,S68. 

COTTLE T. PAYNE. 

[Brunner, Col. Gas. 59;^ 3 Day, 289.] 

Circuit Court, D. Connecticut. Sept., 1808. 

Action on Bosd— Kight, -wheit Accrues — Pay- 
ment — Pbesumption fhom Lapse of Time — 
Costs— When Taxed agaixst Plaintiff. 

1. The condition of a bond being that the 
defendant should carry on the business of dis- 
tilling cider brandy for seven years and three 
monttis, and keep an esaet account of the 
quantity distilled and deliver to the plaintiff 
when demanded one tenth part thereof, 4ind it 
appearing that the defendant did carry on said 
business, but kept no account and delivered 
nothing to the plaintifi; it was held that the 

ElaintifE could have no right of action on the 
ond until the end of said term. 

2. Payment of a bond will not be presumed 
from lapse of time alone within a shorter pe- 
riod than twenty years; but where the de- 
mand is a stale one, the plaintifE will be held to 
strict proof of the amount of damages which 
he is entitled to recover. 

3. The court, in the exercise of their dis- 
cretion, will not tax costs against a prevailing 
plaintiff, except where he must have Imown 
that he was not entitled to recover five hundred 
dollars. 

This was an action of debt on bond dated 
ttie 17th of April, 1780, the condition of 
which was that [Stephen] Payne should 
carry on the business of distilling brandy 
from cider, and should continue to do so for 
seven years and three months from the date 

* LFrom 14 N. B. R. 503.] 
^ [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 



of the bond, and should keep an exact ac- 
counl^ during that term, of all brandy or 
other spirits distilled from cider hy him, or 
on his account, or should deliver to [Grant] 
Cottle, when demanded, one tenth part of all 
such brandy or other spirits distilled from 
cider, free from expenses. The declaration 
averred that Payne did carry on the busi- 
ness for the term above specified, but kept 
no account and had delivered no brandy or 
other spirits. A special demand was alleged 
on the 20th of June, 1808. The action was 
commenced on the 10th of June, 1807. The 
defendant pleaded full payment. This plea 
was traversed and issue joined thereon. 

The counsel for defendant stated that they 
should rely upon the lapse of time in sup- 
port of the plea. By our statute of limita- 
tions no action can be sustained on any bond, 
bin, or note for the payment of money only, 
unless brought within seventeen yeai'S (St. 
Conn, tit 101, c. 1, § 3); but as this bond 
was given for the performance of certain 
collateral acts, the statute does not attach 
upon it. The length of time in this case ^s 
such that payment is to be presumed at com- 
mon law. 

The counsel for plaintiff then introduced 
proof of the situation and circumstances of 
the parties to repel the presumption arising 
from lapse of time. It appeared that the 
plaintiff was a poor man; that soon after ttie 
execution of the bond he went out of the 
state, and was absent several years; that 
when he returned the defendant did not 
Imow him at first, though on hearing his 
name he recollected him. The defendant 
was a man of large property. A special de- 
mand was proved, as stated in the declara- 
tion. As to the amount of damages, it was 
proved that the defendant had carried on the 
business of distilling cider brandy for sev- 
eral years; but no specific quantity wa& 
proved to have been distilled except in one 
year. It was shown, on the other hand, that 
during some part of the period in question 
there was no cider to be had. 

T. S. Williams and Mr. Trumbull, for plain- 
tiff, contended: (1) That to raise the pre- 
sumption that a bond has been paid, thei'e- 
must be a lapse of the full period of twenty 
years from its becoming forfeited, unless 
there be other circumstances which do not 
appear* in this case. Golsell v. Budd, 1 
Camp. 27. (2) That this bond did not be- 
come forfeited until the expix'ation of seven 
years and three months from the date; and 
from that time until the demand was less 
than nineteen years, and less than twenty 
years until the commencement of the action. 
(3) That the lapse of even twenty years af- 
fords only a presumption of payment that 
may be repelled, which in this ease has been 
done by showing the plaintiff's absence from 
the state, and his inability, from that circum- 
stance, and his poverty, to institute and 
carry on a suit. Very slight evidence is- 
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sufficient for this pui-pose. Pealie, Bv. (3d 
Lond. Ed.) 25. 

Daggett & Goddard, for defendant, con- 
tended: (1) Tliat in England the period of 
time witliin whicli a bond shall be presumed 
to be satisfied is not invai-iably fixed at 
twenty years, but may be eighteen or nine- 
teen years. Oswald v. Legh, 1 Term R. 
272. (2) That by the terms of the condition 
the defendant was to lieep an exact account 
of the brandy distilled in each year. But 
he kept no account whatever. The condi- 
tion was therefore broken and the bond for- 
feited at the end of the first year, which was 
more than twenty years before the com- 
mencement of the action. (3) That from the 
situation and circumstances of the parties, 
which had been proved, the presumption of 
payment was rather strengthened than re- 
butted. The defendant was a man of prop- 
erty, and abimdantly able to pay. If the 
plaintiff was poor he stood in greater need 
of his money, and was more likely to call for 
it, (4) That in iiiis state payment ought to 
be presumed after the lapse of seventeen 
years, in analogy to cases within the statute. 
Thus it has been held that an equity of re- 
demption shall be barred after fifteen years' 
possession by the mortgagee, in analogy to 
the statute limiting the right of entry into 
lands. Smith v. Skinner, 1 Day, 124. 

I/TVINGSTON, Circuit Justice. This is an 
action of debt on bond, the condition of 
which is that the defendant should distil 
cider brandy and keep an account thereof 
for seven years and three months, and de- 
liver one tenth part thereof to the plaintiff. 
The defendant pleads payment generally, 
and relies altogether upon the lapse of time 
since the date of the bond. In England pay- 
ment is presumed in twenty years, but this 
rule is controlled by courts of justice where 
the presumption of payment is opposed by 
other circumstances. But in Connecticut, as 
the legislature have acted on this subject, 
and fixed a term after which bonds of a 
certain description shall not be enforced, it 
deserves serious consideration whether the 
rule is to be extended to cases not within 
the statute. Upon this .point, however, the 
comt deem it unnecessary to express an 
opinion. For in our view of the case the 
plaintiff had no right of action for his part 
of the brandy distilled until the expiration 
of the term of seven years and three months, 
which was in July, 1787; though, had the 
defendant distilled no brandy at aU, perhaps 
the plaintiff might have sustained an action 
at the end of the first year, as such neglect 
would have been a breach of the condition. 
But if twenty years had elapsed since the 
cause of action accrued, we think the cir- 
cumstances disclosed by the plaintiff are 
such as to remove any presumption of pay- 
ment. (Here his honor commented minutely 
upon the evidence.) Though the plaintiff, 



upon strict principles of law, is entitied to re- 
cover, it is difficult to estimate the damages. 
The demand is, indeed, a stale one. The- 
plaintiffi calls upon the defendant, after a 
great lapse of time, for an account of the- 
brandy he has made; yet it cannot be ex- 
pected that the defendant should have kept 
such an account until this time. No infer-- 
ence is to be made against him for not pro- 
ducing it now. He had good reason to be- 
lieve he never should be called upon. He- 
would have been justified even had he de- 
sti'oyed it. Under such circumstances, it is - 
incumbent upon the plaintiff to prove the 
Quantity distilled. During one year the- 
plaintiff has furnished some data, from 
which an estimate may be made; in no other- 
year is there any. The jury have no right 
to supply this want of proof by conjecture,, 
or to calculate that he distilled as mudu 
in other years as in this, especially when it 
appears that in some of these years there- 
was no cider. 

Daggett inquired whether the rule of dam- 
ages should be the value of the brandy at 
the time of the demand, or at the time the- 
right of action accrued? 

PER CURIAM. The brandy was to be- 
delivered on demand. The value at the time- 
of the demand, therefore, is to furnish the- 
rule. Terdict for the plaintiff for $69.2L 

Daggett moved that costs be allowed the- 
defendant, under the twentieth section of" 
the first judiciary act 1 Stat. 61. 

PER CURIAM. The court will not exer- 
cise their discretion to tax costs against a 
prevailing plaintiff, except where he has- 
knowingly brought forward an unfounded, 
claim, or, in -other words, where he must 
liave known that he was not entitied to five- 
liundred dollars damages. In this case the- 
plsuntiff might naturally and fairly suppose 
he was entitied to recover more than five- 
liundred dollars. Motion denied. 

NOTE [from original report]. Costs— Taxa- 
tion against Prevailing Plaintiff.— See Greene v. 
Bateman [Case No. 5,762]. Payment — Pre- 
sumption from Lapse of Time. — See Dox v^ 
Postmaster General, 1 Pet [26 U. S.] 318. 
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Case N"o. S,S69. 

In re COTTON. 

[2 N. Y. Leg. Obs. 370; 6 Law Rep. 546.] ' 

District Court, D. Connecticut, Nov. Term,. 
1843. 

"Debts" in Bakkruptct. 

The petitioner for a decree in bankruptcy 
sought to be discharged from two judgments- 
(tbe only two claims inserted in his schedule),. 

^ [6 Law Rep. 546, contains only a partiali 
report] 
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one of which was obtained under the provisions 
of the statute of Connecticut, whereby he was 

-ordered to make certain quarterly payments for 
the maintenance of a bastard child, of which 
he had been adjudged the putative father; and 
the other was for damages recovered in an ac- 
tion for seduction. Held, that these judgments 
were not "debts," within the first section of the 
bankrupt act, and the petition was accordingly 

"dismissed. 

[Cited in E.e Laehemeyer, Case No. 7,966.] 

This was a voluntary application for the 
benefit of the bankmpt act [of 1841 (5 Stat 
440)], presented on the 4th day of Februarj', 
1843. The petitioner [Samuel S. Cotton], be- 
ing a minor under the age of 21 years, pre- 
sented his petition by Joseph. Cotton, his 
.parent and natural guardian. There were 
*onIy two debts stated in his list, one to Har- 
riet Francis, and the other to John Francis. 
The cause came to its hearing for a decree 
in bankruptcy at the March term, when Har- 
.riet and John Francis appeared and tiled the 
following objections against the decree in 
bankruptcy: (1) That at the time of filing 
the application the petitioner was a minor; 
<2) that the claim of Harriet Francis was for 
the maintenance of a bastard child, the peti- 
tioner having been adjudged the putative 
.father; (3) that the claim of John Francis 
was for the seduction of his daughtei", now 
■resting in a judgment recovered in an act of 
trespass on the case; and (4) that this ^ast 
judgment was not perfected when the peti- 
tion was filed, because the bill of costs had 
-not been taxed until the day subsequent to 
the presentation of the petition. The verdict 
had been rendered and recorded before. 

Welch and Backus, for petitioner. 
Strong and Foster, for creditors. 
Cur. ad. Yult 

JUDSON, District Judge. The principles 
■involved wex*e of so much importance, and 
being entirely without precedent, the deci- 
sion has, from time to time, been postponed 
for deliberation; and during this period the 
court had availed itself of the aid of one of 
the most learned jurists in the country. 

The questions now recur, and in disposing 
-x>f the case the first and fourth objections 
may be passed by without any determina- 
tion. The other questions having been set- 
tled, there is no necessity of discussing those. 
It may not be improper here to remark that 
the petitioner's counsel made an application 
for the adjournment of these questions into 
the circuit court. For causes not necessary 
to be stated, this court has been obliged to 
deny that motion, and proceed to a deter- 
mination of the case at this time- 
In support of the second and third objec- 
tions, the record of the two cases specified 
in those objections is brought up, and on in- 
spection it is found that the first proves to be 
a prosecution on the statute of Connecticut 
.against bastardy. Therein, the petitioner is 
alleged to be, and is adjudged, the putative 
father of the child of Harriet Francis, one 



of the objectors. By this judgment, the peti- 
tioner has been" ordered to support that child 
by the several quarterly payments therein 
specified, and the petitioner puts this judg- 
ment in his list, as a debt from which he 
seeks a discharge, under the provisions of the 
bankrupt law of the United States, passed 
August 19th, 1841 [5 Stat. 440]. This ques- 
tion is now to be discussed by the construc- 
tion to be given to the term "debt," as used 
in the first section of the act The provisions 
of the act are, "All persons whatever owing 
debts," &c. On the side of the_ petitioner, it 
is urged that this has passed into judgment; 
it is a judgment debt and may, like any other 
debt, be barred by a bankrupt certificate. In 
aid of this construction, Hinman v. Taylor, 
2 Conn. 357, has been cited, as conclusive au- 
thority. The point determined in that case 
is that as the prosecutrix was a minor, and 
as the suit was a civil suit and not criminal, 
it should have been by prochein amy or guard- 
ian. From this authority it has been urged 
that a judgment ia bastardy is but a judg- 
ment in a civil suit, and therefore is a debt 
of record,— a judgment debt,— a "debt," with- 
in the meaning of that term, as used in the 
act of congress. To the full extent of that 
case, its authority win not be doubted, but 
it will be readily perceived that the authority 
of that case reaches only to the forms of the 
law. It was not decided that the mainte- 
nance of an illegitimate child is itself a debt, 
but the process of enforcing this mainte- 
nance upon the putative father is regulated 
by statute, and the process, in its form, must 
be civU. It may be quite otherwise in dif- 
ferent states, for there, as here, the form of 
the proceeding would be regulated by stat- 
ute. In the present case, it win be too much 
to say that the court is bound by the formula 
—the dress— the garb it "wears when it comes 
here for justice. We must look at the nature 
of the liability,— the original cause of action. 
One of the learned judges in that case said, 
"These cases proceed manifestly on the 
ground that not the form of proceeding, but 
the end of the suit, is to be regarded In the 
ascertainment of its real character. The 
court is not influenced by the superficies, but 
endeavors to penetrate to the core," This 
language was appropriate and exceedingly 
adapted to the matter in hand. It is deemed 
equally adapted to the present question. The 
counsel argue that this is not a judgment 
debt; it is in its drapery, but in its sub- 
stance it cannot be called a debt To support 
a natmral child is a duty, but is not a debt, 
in the sense of the common law, or Uie 
statute of bankruptcy. 

A child born in lawful wedlock has a right 
to claim of its father protection, support, and 
education; and these are all duties, in their 
nature and essence, similar to the duty which 
the natural father owes his illegitimate child, 
yet it cannot be admitted that these duties 
would be avoided or discharged by a decree 
tn bankruptcy. They are not provable un- 
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der a commission in banliruptcy. The father, 
having obtained a certificate of discharge un- 
der the bankrupt act, could never plead that 
discharge, and avoid the duty to protect, sup- 
port, and educate his cliild born in lawful 
wedlock, because those duties are not debts, 
within the meaning of the act. The same 
reasons apply to this case. 

So far as forms are concerned, it was de- 
cided in Atcherson v. Everett, being an ac- 
tion in debt on St 2 Geo. n. c. 24, against 
bribery, that it was a civil suit for the pen- 
alty attached to that crime. The form of 
action adopted in this case, to enforce the 
right, was civil, but the cause of action itself, 
no one can pretend, was debt The defini- 
tions of that term, given in the books of law, 
are most of them definitions of the action of 
debt, rather than debt itself. Applying the 
significant language, above quoted, to tliis 
case, we may see that the rights of the par- 
ties are not to be "influenced hy the super- 
ficies," but we must look into the nature of 
the claim. To show that the petitioner seeks 
a consti'uction not warranted by the practice 
of the courts in Connecticut, we must look 
to the termination of the proceedings in a 
bastardy case. "When a debtor is committed 
to jail for a debt, he may avail himself of 
the poor debtor's oath, and go free, but, when 
committed on a bastardy proof, he cannot 
take the poor debtor's oath. If the counsel 
claim this to be a debt, because the suit is 
civil, then this daim is no more than over- 
balanced by the experience, which is univer- 
sal, that when committed he cannot swear 
out of jail. There has been no diversity of 
opinion in regard to that proposition. 

Thh;d objection: John Francis, the father 
of Harriet, interposes another record, from 
which it appears that a judgment has been 
recovered for seduction, and that record 
constitutes the foundation of the third ob- 
jection. The arguments are much the same, 
as were urged on the second objection, though 
with much more apparent confidence. If the 
judgment only is to be inspected, and the 
original cause of action can be excluded from 
consideration, then this would be a debt, and 
no ftu'ther doubt could remain, but we have 
no rule which prohibits the inspection of the 
whole record. Taking the record as it is, 
displaying the cause of action, and the nature 
of the injury, there was no such debt due 
John Francis as the statute contemplates. 
Suppose this daim had not been passed 
through the forms established in such a ease. 
Suppose no action had been brought by John 
Francis prior to the filing of the petition. 
Nevertheless, the claim, the injmy, was 
there; the liability was resting on and 
against Cotton, but it was not a debt, in any 
sense. It was an injury, a wrong, — trespass; 



and an action of trespass on the case is the 
"superficies'' thrown around it, only for the 
purpose of giving it shape and form, not to 
change the nature of the wrong, for that is, 
and always wiU be, seduction. To place the 
matter in its true light, the petitioner comes 
here saying, "I have seduced, by my prom- 
ises and my arts, a yoimg and confiding 
female,— have robbed her of virtue and char- 
acter. I confess the wrong, but will have my 
discharge from this debt by being declared a 
bankrupt" In the history of every bankrupt 
law, no such claim was ever sustained. 
There is no precedent for any construction 
ever given to the word "debt" "used in the 
bankrupt act, as the petitioner claims. We 
might as weU contend that assault and bat- 
tery with intent to kUl, slander, libel, or burn- 
ing another man's house, were debts. Each 
and all those wrongs, by process of law, may 
be put into judgment So also is a vast va- 
riety of cases, where a penalty is forfeited 
by statute, and the action of debt may be 
maintained for that penalty, or by action on 
the statute, which is equally a civil action. 
In the case of horse stealing and other lar- 
ceny, ti-eble the value of the goods stolen is 
forfeited to the owner. So, in case of forgery, 
the party injured may recover double dai*»- 
ages, and the action of debt may be brought 
to enforce the penalty. The statement may 
embrace the numerous cases where fines are 
imposed, on the conviction of crimes. If the 
state should be desirous, after conviction, of 
secinring the payment of a fine thus imposed, 
there can be no objection to the action of 
debt, upon which property may be attached, 
and the execution levied. It will follow 
from the suggestions that all these forfei- 
tm:es and penalties are debts, within the pro- 
visions of the bankrupt act, to be discharged 
by the certificate, if the petitioner's claim be 
well founded. 

Misprision of treason, manslaughter, and 
bribery have attached to their commission a 
fine of §1,000; sending a challenge, ?3,000; 
assaidt and battery, $1,000, &c. According 
to the claim of the petitioner, in all these 
cases, and a vast variety of others, the state 
would become a creditor, and the criminal a 
debtor. Assuming these new titles, the of- 
fender might, were the bankrupt law in ex- 
istence, march into court with his petition, 
and rid himself of the penalties of crime, as 
well as his contracts. 

Standing as this case does without prece- 
dent, the court win adopt that construction 
which shall not encourage evil and crime, 
but promote virtue and protect innocence. 
The second and third objections are suffi- 
cient causes shown against decreeing Samuel 
S, Cotton to be a bankrupt Decree denied 
and petition dismissed. 
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Case KTo. 3,S70. 

The COTTON PLA2TTEII. 

[1 Paine, 23.] * 

Circuit Court, D, New York. Sept. Term, ISIO. 

Embargo— Time op Taking Effect— Forfeiture 
— Action op Secretary of the TitEAsuRY. 

1. The promulgation of laws should be such 
as to afford every person who is to be affected 
by them a reasonable opportunity of being as 
early as possible acquainted with them. 

2. As it regards trade laws, unless previous 
notice of them be brought home to the pai*ty 
charged with violating their penal provisions, 
they are to be considered as beginning to op- 
erate in the respective collection districts only 
from the times they are received from the prop- 
er department by the collector. 

3. The court in considering a question of for- 
feiture disregards a refusal of the secretary of 
the treasury to remit the penalty. 

4. The embargo law was passed the 22d of 
December, 1807 [2 Stat 451]. A vessel cleared 
out and sailed from St Mary's, Georgia, on the 
15th of January, and in the evening the col- 
lector received the information of the passage 
of the law, and gave public notice of it It 
did not appear that it was Iinown to the master 
or owners of the vessel prior to her sailing. 
Saving been seized for a violation of the law, 
the court decreed her restoration. 

[Appeal from the district court of the Unit- 
ed States for the district of New York. 

ILibel in admiralty by the United States 
against the ship Cotton Planter (Benjamin 
MO'ETis and Benjamin Chase, owners)-] 

B. Harison, J. O. Hoffman, and B. Robin- 
son, lor appellants. 
N. Sanford, D, A., for respondents. 



LIVINCST,ON, Circuit Justice. The libel 
in this case alleges that the Cotton Planter, 
being a ship of the United States, proceeded 
on the 18th of January, 1808, from St 
Mary's in Georgia, to Antigua in the West 
Indies, contrary to the act— 4 Laws U. S. 
129 [1 Stat 451]— laying an embargo on all 
ships and vessels in the ports and harbom-s 
of the United States; and that by reason of 
the premises and by force ot the statute in 
such cases made and provided, the said ship 
with her tacMe, &e., became forfeited, Pen- 
jamin Chase, ivho claims lor himself and 
Benjamin Morris, as owmers of the said ship, 
states in his answer, that she was cleared 
out on the 15th of January, 1808, in due form 
of law by the collector of the port of St 
Mary's, for a voyage to Antigua, with a 
proper cargo for that island. That the same 
day she proceeded on her said voyage and 
left the territories of the United States, and 
having discharged the cargo she took out, 
she returned with another to the port of 
New-York. He further says that when the 
Cotton Planter "was cleared at St Mary's, 
and when she sailed from thence for Anti- 
gua, and when she quitted the territories of 
the United States, on that voyage, no law 
of the United States was known to him, or 

^ [Reported by Elijah Paine, Jr., Esq.] 



to the said Benjamin Morris, or had been 
promulgated at St. Mary's, -whereby such 
clearance and voyage were prohibited, or the 
exportation of such cargo for Antigua ren- 
dered imlawful. A replication being filed, 
and proofs taken, the district com*t, after 
argument, condemned the Cotton Planter as 
forfeited to the United States [case not re- 
ported]. From this decree an appeal was in- 
terposed to this court, on the ai-gument of 
■which both fact and law have been greatly 
controverted. 

Did the claimant know of the act laying 
an embargo -which passed the 22d of Decem- 
ber, 1807? or of the act supplementary there- 
to, passed on the 9th of January, following, 
or had these laws been duly promulgated at 
St Mary's antecedent to the clearance of the 
vessel from the United States? If he were 
ignorant of these laws, and they had not 
been thus previously made known at St 
Mary's, is his vessel protected from forfei- 
ture? The court, -whose office it is in cases 
of this kind to decide the fact as well as 
la-w, is of opinion that this ignorance in the 
claimant -was real and not affected. But d:d 
it entertain doubts on this point, considering 
itself bound by the same rules which govern 
juries in penal cases, it would acquit the 
o-wners of all Isnowledge of the laws in ques- 
tion. It is certain that the collector of the 
port of St Mary's did not receive the first 
embargo law imtil the evening of the day on 
wliich the Cotton Planter -was cleared at his 
office, nor until she had sailed beyond the 
jmisdietion of the United States. It is not 
proved that a printed or any other copy of 
the act had reached St. Mary's, or been pub- 
lished, or that the same -was in any otlier 
way ioiown there. The claimant denies such 
knowledge on oath; and the mate declares 
that at the time the vessel sailed he had nev- 
er heard of any act of congress laying an 
embargo, and tiiat he does not believe the 
owners had. Several witnesses also who re- 
side in Port St. Mary's, and who have been 
examined -under a commission, -testify that 
they knew nothing of the act until the col- 
lector's publication of it in the market which 
was on the 16th of January, 1808. If then 
the law was not published at St Mary's, and 
not known even to the collector, why impute 
without proof a knowledge of it to the claim- 
ant? Although rumours may have reached 
St Mary's of such an act prior to the 15th, 
there could be no reason for the merchants 
there suspending their ordinary business im- 
til the truth of them could be known. It ap- 
pears, indeed, from his letter to the secretary 
of the treasury, that the collector of that 
port believed, after the vessel had sailed, 
that the claimant knew of the act when he 
obtained a clearance ; l)ut all his information 
being hearsay, whatever credit the secretary 
of the treasury might very properly be dis- 
posed to give to it, the rules of evidence 
compel this court to pass it by as no testi- 
mony. The persons from whom his infoj-ma- 
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•tion. was received, should have been exam- 
ined. Xhe fact then, on which the defence 
rests beinj satisfactorily established, it re- 
mains to see what influence it is to have on* 
this prosecution. 

On the part of the United States it is said, 
-that ignorance is no excuse; that every man 
is bound, or at least presumed, to linow the 
law; that such an inquiry is therefore never 
made, and would, if tolerated, lead to uncer- 
tainty and introduce incalculable mischiefs. 
'That if ignorance be allowed as an excuse 
in one case, it must be in another; by which 
means the ignorant members of a commu- 
nity, who ar© as apt as any to commit ofEences, 
would generally escape with impunity. That 
there is power in the secretary of the treas- 
ury to relieve in case of an unintentional vio- 
lation of laws i*elative to trade, and there- 
lore the less occasion for the interposition of 
the judiciary; that the secretaiy has refused 
relief here, because he considered the alleged 
Ignorance of the claimant a mere pretence. 

The court wiH not dispute the correctness 
of any of these principles, but it is much 
doubted whether they apply to this case. 
"We are not inquiring whether ignorance of a 
law is ever to be received as an excuse, but 
at what time an act of congress is to be con- 
sidered as having the force of a law within 
a particular district. The act imder con- 
sideration, it is said, is silent as to the time 
.of its commencement It neither fines on 
any particular day, nor is it declared in 
terms that it shall be in force from and after 
"the passing thereof. It is imnecessary there- 
fore to decide whether congress has it not in 
their power by express provisions for the 
pm'pose to pass a law of the most penal 
-nature, which shall go into operation in every 
part of the United States on the very day 
on which it receives the president's sanction. 
This law has no such provisions; and there- 
fore in settling the time of its commence- 
ment, the com-t is not required to encroach 
-upon the province of the legislature, or to in- 
terfere with any of its proceediags; an of- 
:fice at all times of high delicacy, and which 
no court would enter upon without great re- 
luctance, and extreme circumspection^ But 
whether a law thus worded be in force 
throughout the United States on the day of 
•Its passage, or not imtil after a reasonable 
time for promulgation of it in the different 
parts of the Union, is a question purely of .iu- 
dicial cognizance, and may be decided with- 
out interfering with any other department of 
government; and this again* resolves itself 
into the simple question, whether in a ease 
like tliis any promulgation is necessary. A 
more abject state of slavery cannot easily be 
conceived, than that the legislatm-e should 
have the power of passing laws inflicting the 
highest penalties, without taldng any meas- 
ure to malie them known to those whose 
property or lives may be affected by them. 
It is not only necessary, therefore, In a coun- 
±ry governed by laws, that they be passed by 
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the supreme or legislative power, but that 
they be notified to the people who are ex- 
pected to obey them. The manner in which 
this is done may vary; but whatever mode is 
adopted, it should be such as to afford a rea- 
sonable opportunity to every person who is 
to be affected by them, of being as early as 
possible acquainted with them. "Whatever 
way is made use of, it is incumbent on the 
promulgators," says the learned commen- 
tator on the laws of England, "to do it in the 
most public and perspicuous manner." The 
court will not stop to inquire in what man- 
ner the laws of congress, relating to different 
subjects, should be promulgated, or whether 
a mere deposlte of them in the proper office, 
after a. reasonable lapse of time, would not 
amount to a sufficient notification. But as 
it regards laws of trade, which is the case 
before it, rendering penal acts, although sanc- 
tioned by former laws, and done in concur- 
rence and with the consent of its own offi- 
cers, the court thinks it cannot greatly err in 
saying, that such laws should begin to op- 
erate in the different districts only from the 
times they are respectively received, from the 
proper department, by the collector of the 
customs, unless notice of them be brought 
home in some other way to the person char- 
ged with their violation. A proposition so 
reasonable, and so consonant to those princi- 
ples of justice and humanity which are un- 
changeable, requires only to be stated to re- 
ceive our xmiversal assent. That a lawwhich 
passes at Washington should subject to far- 
feitm:e every vessel which sailed from the 
United States on the very day of its passage 
or the day after, however remote the port of 
departure, and after a regular clearance by 
the authorized agent of govei-nment, is a doc- 
trine leading to such unjust and tyrannical 
consequences, that nothings but a course of 
decisions, whose meaning, admitted of no 
doubt, could induce this court to sanction it 
There may be a difference in name, but there 
is none in reality, between an ex post fkcto 
law, which congress cannot pass, and one 
whose operation is to be so universal and in- 
stantaneous. The position that the law' in- 
tends every person to have notice of what 
is done in parliament,- as soon as it is con- 
cluded, because the whole realm is there rep' 
resented, is too quaint to require refutation. 
Indeed, the same learned writer, who would 
veiy gravely persuade us that a merchant 
in Boston, at the distance of five' hundred 
miles, must know every law of congi-ess, the 
moment it is passed, merely because he 
may have had a voice in the choice of a 
few representatives, who may aH have vot- 
ed against it, as if not satisfied with his 
own reasoning, and feeling, no doubt, the 
propriety of affording to the subject some 
other and better means of information, tells 
us, that he had found upon examination, that 
not long after the art of printing fotmd its 
way into England, which was between three 
and four hundred years ago, the practice bad 
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been to publish acts of parliament in tbe 
counties, to the end "that the subjects might 
have express notice thereof, and not be over- 
taken by an intendment in law." For this 
purpose he mentions, that at every parlia- 
ment the acts passed were transcribed on 
parchment, and by the king's writ, which 
was either in Latin or French, directed to the 
sheriff of every county, commanding Mm to 
proclaim the same in all places throughout 
his whole bailiwick when he should think 
most fit, and see that they were firmly ob- 
served and kept. Now this practice, which 
we have on such high authority, together 
with the forms of the writs which were used, 
is considered as fmnishuig better evidence of 
the ancient common law of England than 
any of the modem decisions which have been 
referred to; and although it is no reason for 
insisting on a similar mode of promulgating 
acts of congress by proclamation, it is abun- 
dantly sufficient, were any authority neces- 
sary, to show that in some way or other some 
notification must take place previous to their 
operation. And if such promulgation be at 
all necessary, it is as clear that one made 
at one port is not enough to bind the citizens 
at another, unless after a lapse of time at 
least sufficient to convey the intelligence 
thither. But whatever mode may be best 
suited to other laws, the practice of our gov- 
ernment has not left us in the dark as to the 
maimer in which laws of this nature should 
be promulgated. It has been its invariable 
prgctice, if my information be correct, to 
transmit them to the different collectors, with 
or without instructions from the treasury de- 
partment, as to the manner of their execu- 
tion. When the inquiry then is thus limited 
to the time of its reception by a particular 
collector, none of that uncertainty will fol- 
low, which is so much deprecated by the dis- 
trict attorney. From that time, and not till 
then, should the rule of ignorantia legis nem- 
inem excusat be enforced; and such, if this 
court be not greatly mistaken, is the mean- 
ing of it; not that a party shall suffer, not- 
withstanding his ignorance of a law with 
which he had no means of becoming ac- 
quainted, or which it was impossible for him 
to know; but that when this opportunity has 
once been afforded, the law properly pre- 
sumes that every person knows or may know 
it, and therefore shuts its ears against every 
allegation to the contrary. It must have 
been with the same understanding of this 
rule, that Mr. Justice Blackstone remarks, 
that "all laws should be made to commence 
in futuro, and be notified before their com- 
mencement, which is implied in the term pre- 
scribed; but when this rule is in the usual 
manner notified, or prescribed, it is then the 
subject's business to be thoroughly acquaint- 
ed therewith; for if ignorance of what he 
might know were admitted as a legitimate 
excuse, laws would be of no effect, but might 
always be eluded with impunity." To the 
rule thus modified no objection lies. But to 



give it the sense which the respondents put 
upon it, would interfere with another maxim 
at least as ancient and more self-evident— 
ivhich is, that the law never compels a man 
to do an impossibility— "Iks neminem coget 
ad impossibilia." No man in England is 
bound to observe an act of parliament impos- 
sible to be performed. Why then should he 
be compelled here to as great an impossibil- 
ity, that of conforming his conduct to a rule- 
which he had no opportunity of being ac- 
quainted with? 

It has thus far been supposed, that the act 
laying an embargo contains no provision as 
to the time of its commencement, and, th& 
argument at the bar proceeded on that 
groimd; but it is not very clear that it is 
altogether silent in this respect With re- 
gard to foreign vessels, it is provided, that 
they may depart with the cargo which they 
have on board when notified of the act. Thia 
not only determines its commencement as to 
foreign vessels, but by implication at least 
as to omr own also. It is equivalent to say- 
ing, that no vessel of the United States, al- 
though cleared, should be permitted to depart 
after bemg notified of the act. The presi- 
dent also is authorized to give such instruc- 
tions to the officers of the revenue as shall 
appear best adapted for carrying the act into- 
effect; thereby again implying that it was 
to have no force in the different districts until 
promulgated at the custom houses. A great 
many vessels must have sailed from the Unit- 
ed States after the passing of this law, and 
previous to its being received by the differ- 
ent collectors, but no mention- has been made 
of the seizure or condemnation of any such 
vessel. Nor is there any doubt that the sec- 
retary of the treasury would have remitted 
the forfeitures, if any had accrued, if he had 
been satisfied of the bona fides of the trans- 
action. As the decision of that gentieman 
has been incorporated with the proceedings 
in this cause, and has in some way or other 
come up with the appeal, it may be thought 
by some that tiiis court thinks itself compe- 
tent to reverse what he has done. The court 
disclaims any such right It is not now ex- 
amining or revising what he has done, but 
whether a forfeiture has been incm'red; not 
whether the penalty should be remitted, but 
whether it ever attached. If the penalty 
were incurred, it would have nothing to da 
but to say so, and leave it to the department 
to which the law has assigned it to determine 
on its remission. After the condemnation of 
the Cotton Planter in the district court the 
claimant agreeably to the act of March 3, 
1797 (4 Laws U. S. 585; [1 Stat 506, § 1]) 
presented his petition to that court in order 
to obtain a remission of the penalty by the 
secretary of the treasury. A statement of 
facts, with an expression of the favourable 
opinion of the cotirt, was transmitted to the 
secretary of the treasury, (Mr. Gallatin) who 
refused to remit the penalty. All the pa- 
pers relating to this proceeding were sent up- 
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to the circuit court as a part of the tran- 
script. 

Upon tlie whole, as the act laying an em- 
bargo contains no express provision as to the 
time of its commencement, and as it appears 
that the law was not received or promulga- 
ted at the custom-house at St. Mary's, nor in 
any other way made Imown to the inhab- 
itants of that port, or to the claimant him- 
iself, before the clearance and sailing of the 
Cotton Planter, this court is of opinion that 
no forfeitm-e has accrued, and that therefore 
the judgment of the district com't must be 
reversed. 
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COTTON PRESS CO. v. COIiliEGTOR. 

[1 Woods, 286.] ^ 

Circuit Court, D, Louisiana. Nov. Term, 1873. 

Internal Revenue— Corpouations — Appeal to 
Commissioner— When Perfected. 

1. An incorporated company, whose business 
is to make gain by compressing cotton, is not 
renuired to pay a tax on its dividends by section 
120 of the act of June 30, 1864 (13 Stat. 283). 

2. An appeal to the commissioner of internal 
revenue, for the refunding of a tax illegally 
collected by the collector of internal revenue, 
dates fi'om the time the application to have the 
tax refunded is filed in the office of the com- 
missioner, and not from the time it is lodged 
with the coHeetor of internal revenue. 

This was an action at law against the col- 
lector of internal revenue to recover a tax il- 
legally collected. 

Charles Case and J, D. Rouse, for plaintiff. 
J. R. Beckwith, XJ. S. Atty., for defendant. 

WOODS, Circuit Judge. The parties have 
waived the intervention of a Jury, and sub- 
mitted the case upon an agreed statement of 
facts. The action is brought to recover of 
defendant the sum of eight hundred and 
twenty-five dollars, which the plaintiff avers 
was illegally collected from it by the defend- 
ant, acting as collector of internal revenue, 
as a tax upon a dividend declared to its 
stockholders by plaintiff. 

The facts are, that on the 2oth of August, 
1869, the tax having been regularly assessed, 
was paid to defendant nnder the threat that, 
if not paid, he would seize and sell the plain- 
tiff's property to make the tax. The plaintiff 
appealed, according to law and the tx'easury 
regulations, to the commissioner of internal 
revenue, and demanded the refunding and re- 
turn of the said sum of eight hundred and 
twenty-five dol|p,rs. 

The appeal and application for refund were 
executed, dated, and deposited with the de- 
fendant on November 30, 1869, and on that 
day certified by him in his official capacity 
and forwarded by mail to the commissioner 
of internal revenue, by whom it was received 
and filed in his office on a day subsequent to 

^ [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



the 4th of December, 1869. The appeal has^ 
not been acted upon or decided. 

This action was commenced December 3, 
1869. The plaintiff seeks to recover back the- 
money on the ground that no tax upon its 
dividends was imposed by any law of the- 
United States. The defendant pleads that 
the tax was authorized by law, and that the- 
action to recover it back was not bx-ought un- 
til after the expiration of one year from the- 
taking of the appeal, and that it is therefore- 
barred. 

The law imder which it is claimed that the- 
tax was imposed on the dividends of the- 
plaintiff is the 120th section of the act of 
June 30, 1864 (13 Stat 283), entitled "An act- 
to provide ways and means for the support 
of the government and for other purposes."' 
This section provides that there shall -be lev- 
ied and collected a duty of five per centum on 
all dividends declared "as part of the earn- 
ings, income or gain of any bank, trust com- 
pany, savings institution and of any fire, ma- 
rine, life, inland insm-ance company, either 
stock or mutual, under whatever name or 
style known or called in the United States or 
territories." 

The "Levee Steam Press Cotton Company*'' 
is not a bank, is not a trust company, is not 
a savings institution, is not a fire, marine, 
life or inland insurance company. It is an 
incorporated body whose business is to make 
gains by compressing cotton. By what con- 
struction is was supposed to fall among the- 
companies enumerated in the section cited it 
is difficult to imagine. The language of the- 
section makes it clear, no argument can make- 
it clearer, that such companies as the plain- 
tiff are not included in its terms. The tax 
collected by Stoekdale was therefore not au- 
thorized by law, and the plaintiff has the- 
right to recover it back, unless his claim is- 
baiTed by the limitation of the statute. 

The limitation is prescribed by the 19tb 
section of the act approved July 13, 1866 (14 
Stat 152), which declares that "no suit shall 
be maintained in any com*t for the recovery 
of any tax alleged to have been erroneously 
or illegally assessed or collected until ap- 
peal shall have been duly made to the com- 
missioner of internal revenue, according to 
the provisions of law in that regard and the- 
regulations of the secretary of the treasury 
established in pursuance thereof, and a de- 
cision of such commissioner be had thereon,, 
unless such suit shall be brought within six 
months from the time of said decision, ox- 
within six months from the tinie this act takes 
effect: provided that if said decision shall be 
delayed more than six months from the date- 
of said appeal, then said suit may be brought 
at any time within twelve months from the- 
date of such appeal." 

It is conceded in this case that the decision 
was delayed more than sis months. The- 
limitation was therefore twelve months from 
the date of the appeal. This branch of the case 
then turns on the question, when was the ap- 
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peal taken? If it was takea when the ap- 
plication for refund was executed, dated and 
deposited with Stockdale, the defendant, and 
-certified by him, then the suit was not 
brought within one year from the date of the 
appeal. But if the appeal was made when 
the application for refund reached the com- 
missioner of internal revenue, and was filed 
in his office, theij the suit was brought within 
one year from the time of the appeal, and is 
not baiTed. 

Upon this point there can be no serious 
question, it seems to me. The appeal is to 
be made to the commissioner of internal reve- 
nue, and not to the collector. It is the com- 
missioner who is to examine the application 
and pass upon it It would seem, therefore, 
that when the application is brought to his 
notice, or filed in his office, and not till then, 
the appeal is taken. The papers are lodged 
with the collector, not for his decision, but 
that he may certify to the date of payment 

• of the amount claimed, and that the claim has 
not been before presented. No appeal will 
lie until the application has his certificate. 
The application is not lodged with him as an 
appeal, but that he may perfect the papers 

■ by his certificate so that the appeal may be 
made to the commissioner. If the papers 
never go beyond the office of the colleelor 
there is no appeal. The appeal, therefore, 
should take date from the time of its filing 
in the office of the commissioner of internal 
revenue, who alone can act on it. 

I am of opinion, therefore, that the appeal 
in this ease was not taken till after Decem- 
ber 4, 1869. The suit was commenced on the 
3d day of December, 1870. It is therefore 
within the year, and not barred. The result 
is, that there should be a judgment for plain- 
tiff for eight hundred and twenty-five dol- 
lars, the amoimt of the illegal tax collected, 
with interest from August 25, 1869, the date 

•of its payment. 
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COTTKELI. V. ADAMS. 

E2 Biss. 351; ^ 2 Chi. Leg. News, 373; 2 Leg. 
Gaz. 275.] 

Circait Court, N. D. Illinois. Aug., 1870. 

ASSIGSMENT OP MORTGAGE— KiGHTS OF ASSIGNEE. 

1. To enable the assignee of a mortgage to 
recover in ejectment the possession of the mort- 
gaged premises, he must show a conveyance 

- or grant to him self of the estate which he seeks 
to recover. 

2. The assignment of a note and mortgage, 
with authority to the assignee to foreclose, 
does not transfer the legal estate nor enable 
the assignee to maiatain ejectment. 

This was an action of ejectment brought 
by the plaintiff as assignee of a certain 
mortgage given by the defendant, John 
Adams, to the Kenosha & Eockford Railroad 
Company for the premises in question. The 

^ [Reported by Josiah H. Bissell, Esq., and 
, here reprinted by permission.] 



mortgage was in due form, and, with the as- 
signment thereof, was the only title which 
the plaintiff presented. No exception was 
taken by the defendant to the mortgage or as- 
signment, but it was claimed that they did 
not make out such a legal title as authorizes 
a recovery. The assignment imder which the 
plaintiff claimed is as follows: "Know all 
men by these presents, that the Kenosha & 
Rockford Railroad Company is justly indebted 
and promises to pay to Adam Cotti-ell, or 
bearer, one thousand dollars, on the first 
day of July, A. D. 1867, at the People's Bank, 
in the city of New York, together with in- 
terest thereon from and after the first day 
of July, A. D. 1857, at the rate of ten per 
cent per annum, payable on each first day 
of January and July, on- the presentation 
and smxender of the annexed, coupons at said 
bank. To the payment whereof the said com- 
pany hereby bind themselves firmly by these 
presents; and for the better security of sueJi 
payment being made to tiie holder thereof, 
the said company have assigned and trans- 
ferred, and by these presents, do assign and 
transfer to the said holder of this bond, a cer- 
tain note for the sum of $1,000, executed by 
John Adams, together with a mortgage given 
collateral to and for the purpose of secur- 
ing the payment of the same, dated on the 
16th day of June, A. D. 1857, payable in ton 
years from the first day of July, A. D. 1867, 
with interest at the rate of ten per cent, per 
annum, which said note and mortgage are 
hereto appended, and are transferable in con- 
nection with this bond to any parties or pur- 
chasers whomsoever, and not otherwise. 
And the said company do hereby authorize 
and empower the holder of this bond, at 
any time in case said company shall fail to 
perform any of the foregoing stipulations, by 
neglecting to pay either principal or interest 
on this bond when the same shall become 
due, to proceed and foreclose the said mort- 
gage, or to take such other legal remedy 
on said note and mortgage against said mort- 
gagor or against this company, on this pres- 
ent bond, or on both, as shall seem proper 
and expedient to said holder thereof." 

Sleeper & Whiton, for plaintiff. 
Winston, CampbeU & Willard, for defend- 
ant 

BLODGETT, Disti-ict Judge. The only 
question to be decided is, whether this as- 
signment is such a grant of the fee of the 
^mortgaged premises as authorizes the as- 
signee to maintain an action of ejectment for 
the recovery of the premises conveyed. The 
rule is well settled that a mortgagee can 
maintain ejectment after condition broken, for 
the recovery of the mortgaged premises; but 
when an assignee attempts to exercise the 
rights of the mortgagee, it seems to me, he 
must if he would attempt to recover the pos- 
session of the premises by ejectment, show a 
conveyance or gi-ant to himself of the estate 
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tvhidi lie seets to recover. And 1 do not 
think that this assignment is a grant of the 
fee in the land— the mortgaged premises. It 
autliorizes the holder or assignee to proceed 
and foreclose the mortgage, or to take any 
other remedy at law or equity. Now there 
is no gi-ant of the fee, and it is well settled 
that no person can recover possession in 
ejectment unless he shows that he is entitled 
to the estate which he descrihes in his 
declaration. He has an equitable interest in 
the mortgage as assignee of the debt thereby 
secured. 

But does the legal estate pass by the terms 
of the assignment? It seems to me not 
There are no words of grant. There are no 
words by which it would appear that the as- 
signor intended to convey the mortgaged 
premises tliemselves to tlie assignee. He 
simply authorizes and empowers the holder 
of this bond, "at any time, in case said com- 
pany shall fail to perform any of the fore- 
going stipulations by neglecting to pay either 
principal or intei*est on this bond, when the 
same shall become due, to proceed and fore- 
close the said mortgage, or to take such other 
legal remedy on said note and mortgage 
against said mortgagee or against said com- 
pany, on its bond or on both, as shall seem 
proper and expedient to said holder thereof." 

Before ejectment can be maintained for the 
possession of the property, there must be an 
investiture of the legal estate in the plaintiJEE. 
I shaU, therefore, be compelled to find for 
the defendant 

NOTE [from original report]. A mortgagee 
may in Illinois hv'ms: ejectment after condition 
broken. Carroll v. Ballance, 26 111. 9; Karnes 
V. Lloyd, 52 HI. 113; Pollock v. Maison. 41 
111, 516; Morrison v. Buekner [Case No. 0,844] ; 
Hughes v. Edwards, 9 Wheat [22 U. S.] 489. 
As to how far mortgagee is considered as the 
owner of the fee, consult Nelson v. Pinesar, 30 
III. 473; Moore v. Titman, 44 III. 367. The as- 
signment of a note secured by mortgage carries 
with it only an equitable interest. Edgerton v. 
Young, 43 111. 464. The transfer of a note se- 
cured by mortgage eaixies the morti^age with it. 
Dick V. Mawry, 9 Smedes & M. 448; Henderson 
V. Herrod. 10 Smedes & M. 631; Burdett v. 
Clay, 8 B. Men. 287. But the estate of the 
mortgagee can only be assicjned by deed. War- 
den V. Adams, 15 Mass. 232; Smith v. Kelley, 
27 Me. 237. In Jlassaehusetts the assignment 
of a mortgage debt is but an equitable assign- 
ment of the mortgagee's interest, and has no 
dii-eet effect upon the legal estate. Damon v. 
Bryant, 6 Gray, 564; Young v. Miller, Id. 152; 
Crane v. March, 4 Pick. 131; Cutler v. Haven, 
8 Pick. 490; Warden v. Adams, 15 Mass. 232. 
In New Hampshire, however, as also in Penn- 
sylvania, Ohio, and several other states, it is 
held that the assignment of a mortgage debt 
carries the mortgagee's estate in the land, in 
the same manner as if passed by deed. Page v. 
Pierce, 6 Fost. 317; Southerin v. Mendum, 5 
N. H. 420; Smith v. Moore, U N. H. 55; Eigney. 
V. liovejoy, 13 N, H. 247. The assignment of 
the note or bond which a mortgage is intended 
to secure, unless there is some contract to the 
contrary, is an equitable assignment of the 
mortgage; and the assignee of the note or bond 
may use the name of the mortgagee to enforce 
the mortgage at law. Graham v. Newman, 21 
Ala. 497. But if the mortgage itself is assigned 
in proper form, the legal title of the mortgagee 
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passes to his assignee, and proceedings at law 
to enforce the mortgage must be in the name of 
the assignee. Id. 
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Case K"o. 3,273. 

COULON V. The NEPTUNE. 

[2 Pet Adm. 356.] » 

District Court, D. Pennsylvania. 1804. 

Salvage— PoKOHASEB op Condemned Vessel. 

The brig Neptune had been purchased by 
the libellant after a condemnation by an un- 
authorized tribunal; and, having been brougiit 
into Philadelphia, she was here claimed by 
the former owners, and was restored to them 
by the district court A claim for salvage 
was made by the purchaser after the condem- 
nation, he having brought her within the power 
of her former owners. The district court dis- 
missed lie daim. 

[liibel in admiralty by Paul Coulon against 
John Jolly, Richard Keys, and William Man- 
son, owners of the brig Neptune, for salvage.] 

Before PETERS, District Judge. 

Decree: The brig Neptune, being Ameri- 
can property, belonging to the respondents, 
citizens of the United States, and resident in 
Baltimore, was seized by a French armed 
vessel, commanded by a certain Hemy An- 
derson, imder pretext of having violated an 
aiTette issued by the late General Le Clerc, 
when comander in chief and governor of St. 
Domingo, interdicting trade and commerce 
with certain ports in the French part of that 
island, to prevent supplies to the revolted 
blacks. On her being so seized, at sea, sev- 
eral leagues from the island, and out of aU 
teiTitorial jurisdiction and limits, she was 
sent to St. Jago de Cuba, in the island of 
Cuba, belonging to, and under the actual gov- 
ernment of, Spain. The vessel having been 
so dispatched for St. Jago, a pretended court 
of admiralty was held, at sea, on board the 
captm-ing cruizer, by General De Noailles, 
then in the service of Prance, and some offi- 
cers of a tribunal which had been estab- 
lished in St Domingo. The brig, by this 
self-created eom-t, was condemned. The per- 
sons composing this pretended com-t were 
then in a state of flight from the island of St 
Domingo, then in full possession of the 
blacks, who had expelled the French soldiers 
and citizens, and extinguished all power and 
government imder France, in that island. 

The libellant, stating himself to be an 
American citizen, purchased the brig in St 
Jago, from an agent of Anderson, the seizer 
(from whom he took a warranty), with in- 
tent to employ her in commerce, or as a pas- 
senger ship, for his emolument Consider- 
able outfits were made on the vessel for 

^ [Reported by Hon. Richard Peters, District 
Judge.] 
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these pui'poses by Coulon. Some passengers 
embarked in the vessel, and arrived in Phil- 
adelphia, where the brig was restored, by a 
decree of this com't, to the American owners, 
now the respondents. [Case No. 7,439.] The 
facts of intercourse with interdicted ports, 
for purposes of traffic, were denied; and the 
condemnation was deemed and declared ille- 
gal and invalid. 

A claim is now brought forward for sal- 
vage. No demand for amelioration. The al- 
legations contained in the procedings were 
insisted on, as entitling to salvage (no mat- 
ter from what motive the libellant acted), as 
a benefit had accrued to the owners by the 
purchase in St. Jago, and bringing into an 
American port, in a capacity to be restored. 
I can find no precedent in the books to war- 
rant a claim to salvage by a purchaser of a 
ship liable to be restored. There are some 
instances where recaptors or rescuers have 
had salvage, though the vessel was restored 
to the owners after having been piu'chased 
under a bad title. Such cases seldom occur. 
A neuti-al may lawfully purchase, in the port 
of a belligerent party, a ship legally con- 
demned as prize. But care must be taken on 
this point, as some national tribunals are 
more strict than others in scrutinizing the 
title of a ship procm-ed in this way. The 
English permit purchases by neutrals of 
ships legally condemned in then* enemie's' 
ports. The French do not acknowledge their 
validity.- Salvage is not given as a mere 
quantum meruit for benefit received. It is a 
premiimi to stimulate exertion, prowess and 
personal danger and risk.^ The novelty of 
this claim may create a bias in my mind, 
which I have in vain endeavoured to resist. 
The case has always appeared to me to be 
brought forward more to ground a x'ecovery 
over, on the guai"antee, than under a hope of 
success hei'e. It is true that the motives for 
saving property are generally interested. 
But the motives, in this case, are not so im- 
portant as the principles of the claim. Be- 
fore anything can be saved, it must be lost 
to the owner, or on the point of so being, 
without hope of recoveiy, either specifically 
or in value. I am inclined to consider the 
seizm-e in this case a mere spoliation, for 
which either the French or Spanish govern- 
ment should have paid the owners of the 
brig in case of loss. My oflacial respect for 
those governments will not pei-mlt a belief 
that they will not do what they ought. The 
com-ts of one countiy must presume that the 
governments of friendly nations will always 
do justice. I do not, however, think it in- 
cumbent on me to determine collaterally a 
question involving national duties and obli- 
gations, fm'ther than the case before me com- 
pels an opinion. A neutral government 
ought not to restore a vessel of its friend, 

= 1 C. Robb. Adm. 104. 

^ See the case of Warder v. The Belle Creole 
[Case No. 17,lGo]. 



brought into port, captured by another 
friend, as prize in war. But it is otherwise 
where a ship belonging to a friend is brought 
in under restraint on seizure by another 
friend, and all parties at peace. A pretext 
of seizure for breach of local regulations 
ought not to take the case out of this I'ule of 
the law of nations. Such pretexts would 
never be wanting, if they would jiistify sales 
and transfers of vessels seized under these 
pretences. 

If this view of the subject be correct, the 
brig in question was not legally, or in fact, 
lost, to the American owners, when carried 
into the Spanish port of St Jago. The pur- 
chase by Paul Coulon (more especially if an 
American citizen) was not justifiable, much 
less meritorious. If he bought under a bad 
title, he must take the risk. He appears to 
have considered this consequence when he 
took the guarantee from the vendor in St. 
Jago. If he is disappointed in his expecta- 
tions of profit, the owners should not reim- 
bm'se expenditures for this object. As well 
might they be called on to repay the pur- 
chase-monies paid the captors. Why ask to 
reti'ibute a part? I agree with the counsel 
for the respondents, that if salvage, in our 
own com-ts, could be obtained, great encour- 
agement would be given to such captures 
and illegal sales. In this case, what is giv- 
en to the libellant would be so much saved 
to the vendor, when called on under his guar- 
antee by Mr. Coulon. 

I do not think it necessary to discuss all 
the points in this cause. How fai' and in 
what manner a nation has a right to inter- 
dict commerce by other nations with its re- 
volted subjects, or their slaves in a state of 
insurrection? Whether French colonial ai-- 
rettes die with the extinction of the govern- 
ment promulgating them? And what is the 
state of things, as they respect us, in the 
island of St Domingo? These questions seem 
to be subjects more fit for diplomatic discus- 
sion, or legislative direction, than judicial de- 
cision. They are unimportant in this ease, 
as the fact of intercom-se, for the pui-poses of 
traffic with interdicted ports, is denied. If 
Spain was bound to restore the brig in ques- 
tion, or remunerate the owners for their loss; 
if at any rate no sale such as herein stated 
could be legally made, and of course the pm-- 
chase unwarrantable, and defective in that 
merit which is the foimdation for a claim to 
salvage, it is enough for the purposes of deci- 
sion in this suit 

The results from this view of the case tend 
to shew: 1st That the vessel or value there- 
of, was not lost to the owners by the seizm*e 
und carrying to the port of St Jago. 2d. 
That the benefit derived to the owners by 
Mr. Coulon's piu:chase is at least problemat- 
ical, and not a direct consequence of such 
purchase, or flowing from any meritorious 
conduct on his part He has not the equita- 
ble claim to considerations attaching to an 
innocent pm'chase, by mistake or ignorance 
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of title. The -whole cu:cumstances were 
known to, and guarded against by, the libel- 
lant I do therefore adjudge, order and de- 
cree that the libel filed in this cause be dis- 
missed with costs. 



Case nSTo. 3,S74. 

COULSON V. HOLMES et al. 

[5 Sawy. 279; 6 Reporter, 674; 11 Chi. Leg. 
News, 49; 24 Int. Kev. Rec. 358; 7 Cent. 
Law J. 446.] ^ 

Circuit Court, D. Oregon. October 14, 1878. 

Revocation op Will— Alteratiojt op Estate — 
Judgment op Probate of Will, 

1. A conYeyanee of property previously de- 
vised works a revocation of such devise; and 
this, where the conveyance is to the devisee, ac- 
companied by a trust in favor of the devisor. 

2. A will does not take effect upon an after- 
acquired estate; and any alteration of the es- 
tate of the testator in the premises after the de- 
vise works a revocation of the will. 

[Cited in Hardenberg v. Ray, 33 Fed. 818.] 

3. A court may determine that certain prem- 
ises are not within the operation of a certain 
will, without questioning the validity of such 
will, or thg legality of the judgment admitting 
it to probate. 

Suit in equity [by Teresa B. Coulson 
against Byi-on Z. Holmes, Alice J. Strow- 
bridge, and Mary A. Hueston] to establish, 
and declare a trust in real property. 

[Heard on exceptions to the answer of the 
defendant Holmes.] 

John H. Reed and Sidney Dell, for com- 
plainant. 

Eugene A. Oronan and John Waldo, for de- 
fendants. 

DEADy, District Judge. This suit is 
brought to establish an alleged trust in cer- 
tain real property situate in Portland, in 
favor of the complainant, Teresa E. Coulson, 
nee Holmes, and her two sisters, the defend- 
ants Alice J. Strowbridge and Mary A. Hues- 
ton, who, having refused to join in the suit 
as complainants, are therefore made parties 
defendant; and for an account of the rents 
and profits as against the defendant Byron 
Z. Holmes; and also to procure an ecLual par- 
tition of the premises between the plaintiff 
and said defendants, by a sale thereof and 
a division of the proceeds. 

The bill alleges that at and long before 
March 29, 1870, Thomas J. Holmes, the broth- 
er of the plaintiff and the defendants, was 
the owner of an undivided half of the prem- 
ises in question, and the defendant, Byron 
Z., the owner of the other such half; that 
at the date aforesaid, said Thomas J. exe- 
cuted a conveyance of his interest in the 
property to the plaintiff for the expressed 
consideration of one dollar, but in fact, with- 
out any consideration, and in trust for him- 

^ [Reported by L. S. B. Sawyer, Esq., and here 
repi'inted by permission. 6 Reporter, 674, con- 
tains only a partial report.] 



self; that at and before the date of such con- 
veyance the said Thomas J. was threatened 
with an action .for seduction, and being of 
weak mind, and greatly under the infiuence 
of the plaintiff, he was induced by the latter 
to make the same so as to prevent his prop- 
erty from being taken to satisfy any judg- 
ment for dam iges which might be obtained 
against him in such action; that the plaintiff 
accepted said conveyance with a full knowl- 
edge and understanding of the purpose with 
which it was made, but afterwards and upon 
various pretenses deferred the reconveyance 
of said property in pursuance of said trust, 
with the hope of defrauding the lawful heirs 
of said Thomas J. of their just rights in the 
premises, the said plaintiff being well aware 
that said Thomas J. was not likely to live 
long; that said Thomas J. died on December 
27, 1875, leaving as his only heirs at law the 
plaintiff and defendants; that since the date 
of said death there has been received and 
appropriated by the plaintiff from the rents 
and profits of said premises the sum of six 
hundred dollars per month; that" said prem- 
ises are of the value of thirty thousand dol- 
lars, and consist of lot 2 in block 33, and 
the southwest quarter of block 16, together 
with a strip eighty feet long by five and one 
half feet wide off the west end of lots 3 
and 4 of said block, upon which there are 
valuable buildings; that an equal partition 
of the same among the parties aforesaid can- 
not be made in kind without irreparable in- 
jury thereto; and that since the death of the 
said Thomas J. the complainant has frequent- 
ly demanded from the defendant, Byron Z., 
a conveyance of her interest in the premises, 
and an account of the rents and profits there- 
of, but he has always refused, and claims to 
own the same absolutely. 

The defendants Strowbridge and Hueston 
do not answer. The answer of the defendant 
Byron Z. admits the making of the convey- 
ance as alleged, but denies that it was made 
in trust, and denies all the allegations of the 
bill as to the causes which induced the exe- 
cution of the same. Admits that since the 
death of Thomas J., he has received from the 
property, as rents and profits, about twelve 
thousand dollars, and that the rents now 
amount to the sum of five hundred and fifty 
dollars per month. By way of "a f lurther and 
separate answer," the defendant also alleges 
that Thomas J., on February 27, 1868, duly 
made and published his last will and testa- 
ment, whereby he bequeathed and devised to 
said defendant all his real and personal prop- 
erty of whatever nature and kind; that said 
Thomas J. died as aforesaid, leaving said 
will unrevoked; that the conveyance afore- 
said was afterwards made by said Thomas J. 
to prevent the possibility of his intentions, 
as expressed in said will, from being de- 
feated by the loss or desti'uetion of the same, 
or any improvident disposition which he 
might otherwise make of his property prior 
to his death, and not with any intention to 
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revoke said will; and that the same was duly 
proven in the proper court ahout April 16, 
1877. 

The complainant excepts to so much of the 
answer as sets up the making and proof of 
the alleged will for impertinence, upon the 
ground that the subsequent conveyance of 
the same premises operated so far as a revo- 
cation of the will. The law of Oregon (sec- 
tion 790, Civil Code), following the statute 
of frauds of Charles II. (section 6, c. 3), pro- 
vides that "a written will cannot he revoked 
or altered, otherwise" than by another writ- 
ing executed by the testator in the same man- 
ner; or else by burning, tearing, canceling, 
obliterating or destroying the will, with the 
intent and purpose of revoking the same, 
by the testator, or in his presence and by 
his direction. 

But notwithstanding this statute, it has 
always been held that a will may be revoked 
by implication or inference of law. 4 Kent, 
Comm. 521. Among these implied revoca- 
tions is any act of the testator which alters 
the estate or interest held by him in the lands 
devised at the date of the will; as for in- 
stance, a conveyance of the same, or a valid 
contract to do so. The will takes effect only 
at the death of the testator. Real property 
acquired after making the will goes to the 
heir. If, therefore, the testator is not seised 
at the time of his death, of the same estate or 
interest in the premises that he was at the 
time of making the will, the same does not 
pass by the devise, but goes to the heir. Bal- 
lard V. Carter, 5 Pick. 114; Jettie v. Pickard, 
4 Or. 29S. This is held either upon the 
ground that the alteration of the estate is 
evidence of a change of purpose on the part 
of the testator; or more properly, that it 
works a revocation of the will by depriving 
the testator of the estate devised and thus 
leaves nothing for the will to operate upon 
at his death. Walton v. Walton, 7 Johns. 
Oh. 268; Minuse v. Cox, 5 Johns. Oh. 450; 
Herrington v. Budd, 5 Denio, 322; Bosley v. 
Bosley, 14 How. [55 TJ. S.] 395; Ballard v. 
Carter, 5 Pick. 116; Kean's Will, 9 Dana, 
25; 4 Kent, Comm. 528; 2 Am. Lead. Cas. 
66S; 2 Greenl. Bv. § 686; 8 Bac. Abr. 500. 

The statute of this state upon the subject 
of wills (section 9)= has changed this rule 
so far, as to provide that " a bond, covenant 
or agi-eement * * to convey any property 
devised or bequeathed in any last will pre- 
viously made, shall not be deemed a revoca- 
tion of such previous devise or bequest," but 
that the same shall pass to the devisee, sub- 
ject to said bond, covenant or agreement A 
mere agi-eement, therefore, to convey no lon- 
ger works a revocation of a previous devise 
of the same property, but a conveyance or 
other act which passes the title and produces 
an alteration in the estate of the devisor, is 
left by the statute to have the same effect 
upon a prior devise as before its passage. 

= [6 Reporter, gives § 8.] 



The answer of the defendant Byi-on Z. 
admits the conveyance of the premises to 
himself subsequent to the .making of the 
will; and if such conveyance was absolute 
as claimed by said defendant, there could 
be no question but it operated to revoke the 
previous devise to him. In that case Byron 
Z. would hold under the deed and not the 
will, because before the wiU took effect— De- 
cember 27, 1875— the testator had conveyed all 
his interest in the premises to the defendant, 
and there was then nothing left in the form- 
er upon which it could operate or take effect 
In such case the devise would be adeemed or 
defeated. 

Upon this view of the matter, any refer- 
ence in the answer to this will, except so 
far as the personalty is concerned, is cer- 
tainly impertinent For as to the realty con- 
veyed by the deed, the will is non-existent 
and of no effect. In Kean's Will, supra, 
Patrick Kean devised a tract of land to John 
Kean and afterwards executed a deed con- 
veying him the same land. The court held 
that Kean took the land under the deed and 
not the will, and "consequently the wiU 
was inoperative and void"— that is, so far 
as the land conveyed was concerned. But 
the bill alleges that this conveyance was 
made in trust for the grantor therein, and 
unless it was so made the complainant has 
no equity- The effect of the conveyance up- 
on this view of the transaction was to pass 
the legal estate that was in Thomas J. at the 
time of making the will out of him and into 
the defendant Byron Z., but in trust for the 
use and benefit of Thomas J. It was said 
by Lord Mansfield in Doe v. Pott, 2 Doug. 
722, that the docti-ine of revocation by altera- 
tion of the estate had been carried to an 
absinrd length in some of the English cases; 
and in Ballard v. Carter, supra, Parker, J., 
in delivering the opinion of the court, said, 
that in assenting to the doctrine, "we would 
understand by any alteration of an estate, 
a material alteration; one which changes the 
nature and effects of the seisin of the testa- 
tor;" and that the court was not inclined 
"by anticipation to adopt as law" such cases 
as where the alteration was for the express 
pm'pose of giving effect to a will, or where 
an estate was changed to a fee by a common 
recovery, the testator supposing when he 
made his Will that he had a fee, or when the 
testator, parting with his estate for an in- 
stant, took the same estate back again or 
conveyed the estate to another for his own 
use, but would consider them when they 
arose. 

But in Walton v. Walton, supra. Chancel- 
lor Kent held that an agreement to sell, be- 
ing in equity equivalent to a conveyance, 
was a revocation of a prior devise of the 
same property— and this, although such 
agi'eement was rescinded whereby the testa- 
tor at his death held his estate in the lands 
free from the effect of the act which pro- 
duced the revocation— substantially as though 
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it bad never taken place. And in Bosley v. 
Bosley, supra, Mr. Chief Justice Taney states 
tlie rule witli appai'ent approval which is 
deduced from the authorities in 4 Kent, 
Comm. 528, as follows: "The same interest 
whicli the testator had when he made his 
will should continue to be the same interest, 
and remain unaltered to his death, and that 
the least alteration in that interest is a revo- 
cation." In this case the legal estate in the 
premises passed from the devisor to the 
devisee by the conveyance of March 29, 1870 
—according to the answer absolutely, but 
according to the bill in trust for the grantor. 
In the one case, the whole estate having 
passed fi'om the testator and none taken 
back, nothing is left on which the devise can 
operate, and it must fail, not so much on the 
ground of revocation as the want of a sub- 
ject-matter on which to operate. 2 Am. 
Lead. Cas. 671. In the other case, the whole 
estate passed from the- devisor also, but at 
the same time he took back another estate 
in the premises— a use to himself. And al- 
though this may be said to be substantially 
the same estate yet it is technically different 
There was an alteration of the estate, and 
that, according to all the authorities, works 
a revocation of the devise. 

The application of this rule to cases where 
the conveyance is inoperative and passes no 
estate, or where by the same instrument or 
ti'ansaction the testator takes back a bene- 
ficial interest in the property, doubtless had 
its origin in the very natural preference 
which the common law gave to the heir over 
the devisee— a stranger to the inheritance. 
In England since 1 Tict c. 26, § 23, and in 
many of the American states, this rule has 
been modified by statute so that a convey- 
ance shall not affect the operation of a -prior 
devise upon any interest in the property 
which the testator had power to devise at 
his death. 1 Eedf. WiUs, 333. Even under 
this rule an absolute and unqualified convey- 
ance of the devise works a revocation of the 
will ex necessitate, but any disposition short 
of or other than this leaves the devise to 
stand subject to the conveyance. Under 
these statutes the legal estate in the prem- 
ises in controversy would vest in the defend- 
ant Byi-on Z. at the date of and by means of 
the deed, while the trust estate or use given 
to Thomas J. would also pass to the former 
under the will upon the death of the latter. 

If the law were not so well settled other- 
wise by a long and imiform course of de- 
cisions, and if the Oregon statute changing 
the rule as to agreements to convey had not 
omitted conveyances therefrom and tiiereby 
indicated the intention of the legislature to 
leave them to have the same effect upon a 
prior devise as before, I should be inclined to 
hold that .this was a case where the altera- 
tion of the estate, being technical rather than 
substantial, is not sufficient to revoke the 
prior devise but rather suggests an intention 
to anticipate or facilitate it by vesting the 



legal estate in the devisee at once and leav- 
ing the use to pass to him under the will 
upon the death of the testator. 

But this point was not made in the argu- 
ment for the defendant Indeed the ground 
mainly relied upon for the defense was that 
"the question whether the will was revoked 
or not is a question of factum;" and that 
this question under the law of Oregon is in 
"the first instance exclusively for the pro- 
bate court," and cannot be inquired into col- 
laterally in any other; citing 1 Jarm. Wills, 
106, 100, 220; 2 Greenl. Ev. § 680; State v. 
McGlynn, 20 Cal. 262, and other like authori- 
ties. 

But as has been shown a will may be re- 
voked by implication or operation of law as 
well as by the express act of the testator; 
and the question of revocation in this case is 
one of law and not of fact The inquiry 
does not touch the validity of the will nor 
the legality of the judgment of the county 
court admitting it to probate. Therefore it 
is not necessary to consider whether by the 
laws of this state the judgment of such com-t 
is conclusive upon the validity of the will 
or not In both Bosley v. Bosley and Bal- 
lard V. Carter, supra, it was held that the 
devise was revoked and that the property 
passed under the conveyance and not the- 
will. But it does not appear to have beea 
suggested that that was a collateral or any 
attack upon the judgment of the com't ad- 
mitting the will to probate. In fact, neittier- 
the will nor the judgment of the county court 
can be affected by the decree of the court in 
this suit At most, the court will only de- 
termuae that the premises in question are 
not within the purview or operation of the 
will— that the estate of the testator therein 
at the time of his death having been ac- 
quired in contemplation of law after the de- 
vise, ig not affected by it The exceptions 
are allowed. 
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COULSON et al. v. PORTLAND et al. 

[Deady, 481; ^ 2 Am. Law T. Rep. U. S. Cts. 
156.] 

Circuit Court, D. Oregon. Dec. Term, 1868. 

Equity Jubisdiotioit— Cloud oit Title— Exjoin- 
iN(j Municipal Corporation —Unlawful Tax- 
ation — Ordinances. 

1. The jurisdiction of a court of equity to 
remove a cloud upon titie to real property, is 
confined to instances where the instrument or 
proceeding complained of appears to be valid 
on its face, but is in fact void or invalid, for 
some reason or matter, which can only be 
shown by extrinsic evidence; but, semble, that 
such court has jurisdiction to prevent a cloud 
being cast upon titie to real property, without 
reference to the fact whether such instrument 
or proceeding appears to be valid on its face or 
not. 

[Cited in West Portiand Homestead Ass'n 
V. Lownsdale, 17 Fed. 618; McConnaughy 
V. Ponnoyer, 43 Fed. 342.] 

^ [Reported by Hon. Matthew P. Deady, Dis- 
trict Judge, and here reprinted by permission,] 
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2. A court of equity has jurisdiction to enjoin 
a municipal corporation from committing a 
breach of trust concerning property or fran- 
chises held by it for the inhabitants thereof, 
but an ordinance providing for levying a tax 
is an exercise of legislative power, in the en- 
actment of which such corporation acts not as 
a trustee, but as a local government, exer- 
cising a portion of the supreme power of the 
state. 

3. A court of equity will enjoin a municipal 
corporation from unlawfully issuing interest 
coupons, payable through a period of twen- 
ty years, and levying a tax for the payment 
thereof, upon the complaint of an owner of 
property liable to such tax, so as to prevent a 
multiplicity of suits. 

[Cited in Tilton v. Oregon Cent. ^L R. Co., 
Case No. 14,055; Dundee Mortg., etc., Co. 
V. School Dist. No. 1. 19 Fed. 364; Salem 
Capital Flour Mills Co. v. Stayton Water 
Ditch & O. Co., 33 Fed. 155.] 

4. Where a municipal corporation which has 
power to construct public buildings, but is for- 
bidden "to raise money for or loan its credit 
to or in aid" of any private corporation, passes 
an ordinance providing for contracting with a 
railway company for the erection of public 
buildings, a court has no power to inquire 
whether the real object of such ordinance is to 
provide for the construction of such buildings 
or to raise money, etc., in aid of said railway 
company. 

5. Section 135 of the charter of Portland, 
prohibited the city fi-om contracting an in- 
debtedness exceeding 850,000. Held, that an 
ordinance assuming a liability of $350,000, to 
be paid in semi-annual installments in the course 
of twenty years, although it provided for the 
payment of such installtoents by the levy of tax- 
es as they fell due, was in violation of such sec- 
tion and void. 

[Cited in Murphy v. East Portland, 42 Fed. 
309.] 

6. A court of equity has no power to restrain 
a municipal corporation in the disposition or 
management of taxes collected under a void or- 
dinance, on the complaint of a single property 
holder therein. 

[Cited in Murphy v. East Portland, 42 Fed. 
309.] 

This suit is brought [by Henry and Theresa 
Coulsou against the city of Porfland, Hamil- 
ton Boyd, WiUiam S. Caldwell, C. P. Ferry, 
and others] to enjoin the defendants from 
countersigning and issuing the interest cou- 
pons to the bonds of the Oregon Central Rail- 
road Company, and from levying and collect- 
ing a tax upon the real property of the com- 
plainants, Tvithin the corporate limits of the 
city of Portland, for the purpose of paying 
such interest coupons as they become due. 
The complaint was filed on November 14, 
and a rule was then entered and served, re- 
quiring the defendants to appear on the 
twenty-fifth of the same month and show 
cause why a preliminary injunction should 
not issue against them, as prayed for in the 
complaint. On the twenty-fifth, the com- 
plainants and defendants appeared by their 
counsel, and consented to postpone the hear- 
ing of the motion until December 2d. On 
that and the following day, the motion was 
heard on the complaint and exhibits, and was 
continued for consideration. 

John H. Mitchel, for complainants. 



W. I/air Hill and Addison O. Gibbs, for de- 
fendants. 

DEADY, District Judge. The material 
facts stated in the complaint are as follows: 

1. That the complainants are husband and 
wife, and citizens of California; and that the 
city of Portiand is a municipal corporation 
of the state of Oregon, and that the defend- 
ants—Hamilton Boyd, W. S. Caldwell and 0. 
P. Ferry, are citizens of the state of Oregon, 
and officers of such municipal corporation, 
namely: mayor, clerk and treasurfer. 

2. That the complainants are owners of real 
property within ,the corporate limits of the 
city of Portiand, of the value of ?15,000, and 
that such property is subject to all taxes, 
charges and assessments imposed on real 
property within the corporate limits afore- 
said, by the authority of such mimicipal cor- 
poration. 

3. That on February 5, 1868, the city of 
Portland, by means of the common council 
and the mayor thereof, passed an ordinance, 
entitied as follows: "An ordinance to secure 
material for the public buildings, and the con- 
struction of streets adjacent to the public 
grounds, and for other purposes, and to levy 
a special tax therefor." 

A copy of the ordinance is attached to the 
complaint and made a part of it. The first 
section thereof reads as follows: 

"Section 1. That for the purpose of secm*- 
ing gravel, stone, brick, clay, lumber and 
timber, and the construction and repair of 
the city buildings of the city of Portiand, and 
of the sti-eets adjacent to the public grotmd. 
and for the other pm'poses hereinafter pro- 
vided, the corporation known as the 'Oregon 
Central Railroad Company, of Portiand, Ore- 
gon,' be and is hereby authorized to issue two 
hundred and fifty bonds of a thousand dol- 
lars each, bearing interest at the rate of 
seven per centum per annum, commencing 
on the first day of July, 1868, and payable on 
the first days of January and July thereafter, 
semi-annually, for the term of twenty years; 
said bonds having thereto attached forty in- 
terest coupons to each bond, each coupon rep- 
resenting the half yearly interest of its re- 
spective bond; said coupons to be signed by 
the secretary of said company, and counter- 
signed by the mayor and auditor of the city 
of Portiand, as hereinafter provided, and to 
be made payable in United States gold coin, 
at the city of Portiand, at the city ti'easiury 
of said city, at Porfland, Oregon." 

Section 2 of the ordinance substantially 
provides, that in 1868 a tax of two and a half 
mills on the dollar shall be levied and col- 
lected on aU taxable property vpithin the city, 
in the same manner as other city revenue 
may be collected; and that the moneys de- 
rived from said tax be appropriated and set 
apart as railway fund, out of which "fund" 
the said interest coupons, payable January l, 
1869, shall be paid as they fall due and ai-e 
presented for payment 
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Section 3 provides that in 1869, and annual- 
ly thereafter for the period of eighteen years, 
in addition to the other taxes, a tax of fovir 
mills on the dollar shall he levied and col- 
lected on all taxable property, within the 
city, in the same manner as other city reve- 
nue may he collected; and that the moneys 
derived from such tax he appropriated and 
set apart as a railway fund, out of which 
"fund" the interest coupons on said two hun- 
dred and fifty bonds shall be paid as they 
fall- due and are presented for payment. 

This section also provides, that the city 
may reduce the rate of taxation in proportion 
to the increase of taxable property, so that 
the revenue derived fi*om the same shall not 
be less than the sum of $17,500 per annum 
in gold coin; and that, if at any time the 
money in the railway fund should be insuffi- 
cient to pay such coupons when due, they are 
to be paid from the "general fund," or the 
common council may make such other con- 
tracts or arrangements to supply the defi- 
ciency as may be necessary; and that the 
city of "Portland shall never be liable for the 
principal of such bonds. 

Section 4 provides that the 0. 0. R. Co. 
shall gi"ade and prepare for the rail the first 
five miles of the track of their railway, be- 
fore December 31, 1868, and also the first 
twenty miles thereof before July 1, 1869, oth- 
erwise the ordinance to be null and void. 

Section 5 provides, that upon the grading of 
the fii'st five miles of the track, as provided in 
section 4, the mayor and auditor of the city 
shaU countersign the coupons attached to one 
hundred of said bonds, and deliver the same 
to W. S. Ladd, to sell for the benefit of the 
■company, at not less than eighty-five cents on 
the dollar, with the privilege of hypothecat- 
ing the said bonds, or any portion thereof, 
on the best terms said company can secure 
to raise money; and upon the grading of an- 
other five miles of said track, said mayor 
and auditor shall countersign the coupons at- 
tached to seventy-five others of said bonds, 
and deliver the same to said Ladd to sell or 
hypothecate for the benefit of the company, 
as above mentioned; and also upon the grad- 
ing of ten additional miles of said track, as 
provided in section 4, the said mayor and 
auditor shall countersign the coupons at- 
tached to the remaining seventy-five of said 
bonds, and deliver them to said Ladd, for 
sale or hypothecation, for benefit of the com- 
pany, as in the case of the preceding bonds, 
and upon the completion of the first twenty 
miles of the track, said Ladd is to surrender 
to the company all the bonds remaining im- 
aold. 

Section 6 provides for the examination of 
the work on the track, and the certificate to 
be pi-esented to the mayor and auditor to au- 
thorize them to countersign the coupons and 
deliver the bonds as directed in section 5. 

Section 7 provides that this ordinance and 
the agreement of the city to pay the interest 
coupons as provided therein, is made upon 



the condition and consideration that the O. 
0. R. Co. contracts and agrees "at any and 
all times for the period of twenty yeai-s 
from January 1, 1869, to transport and con- 
vey over their railway all public messengers 
required to travel at the expense of said city, 
free of charge, and also transport, carry and 
convey over their said railway, to or from 
any point on their line, as may be required, 
free of charge, or other compensation for 
transportation than is provided in this ordi- 
nance, all stone, gravel, earth, lumber and 
timber, or other materials which the city of 
Portiand may require, to be transported over 
the said company's railway for the construc- 
tion or repair of streets adjacent to public 
groimds, pubhc buildings of said city, and 
any and all purposes for which the city of 
Portiand may now, or any other time here- 
after, lawfully provide." 

Section 8 provides for the execution and 
filing with the city derk of the O. O. B. Co., 
agreement to accept the propositions contain- 
ed in the ordinance, and "perform the con- 
ditions and considerations" on the part of 
said company, as therein specified. 

Sections 9 and 10 of the ordinance provide 
for the contingency of the 0. O. R. Co. not 
accepting or complying with the terms and 
conditions of the ordinance, and have no 
bearing upon the questions arising in this 
suit 

4. That the O. O. R. Co. is a private corpo- 
ration, incorporated under the laws of Ore- 
gon, for the purpose of constructing a rail- 
way from Poiiiand to the northern boundary 
of California. 

5. That the titie and body of said ordi- 
nance do not truly state the object thereof, 
but the contrary, for the pm'pose of deceiv- 
ing the tax payers; and that the real object 
of such ordinance is to raise money for and 
to loan the a*edit of the city of Portland 
to the 0. 0. R. Co., for a period of twenty 
years, and to the amount of §350,000 In coin; 
and that said common council and mayor 
had no power or authority to pass said ordi- 
nance, and the same is therefore illegal and 
void. 

6. That in pursuance of section 2 of said 
ordinance, the corporate authorities of the 
city of Portiand, during the present year, 
have levied and collected, in gold coin, two 
and a half mills on the dollar, upon the tax- 
able property within its limits, which tax, 
amounting to over $10,000, is now in the 
hands of the defendant, 0. P. Ferry, who 
threatens to pay out the same to the holders 
of said coupons as in said ordinance provid- 
ed; and that the complainants are interest- 
ed in said $10,000 to the extent of the tax 
collected from their property aforesaid. 

7. That the O. O. R. Co. is grading the first 
five miles of its track, and threatens and in- 
tends to complete the same as in said ordi- 
nance provided, before December 31, 1868, so 
as to entitie it to the benefit of the first 100 
of said bonds; and the said corporate author- 
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ities axe threatening and da intend to issue 
as provided in said ordinance, the interest 
coupons to said 100 bonds, and deliver the 
same to said W. S. Ladd, whereby the faith 
of the city of Portland will be pledged in aid 
of said company to pay said interest coupons 
on said 100 bonds semi-annually for twenty 
years; ajid that said Ladd intends to put 
such, bonds upon the mai'ket in the Pacific 
and Atlantic states for sale and circulation; 
and said Ferry threatens to pay the first in- 
terest coupons of the first 100 bonds on pres- 
entation of the same at his office, out of the 
proceeds of the two and a half mill tax, now 
collected. 

8. That defendants threaten and intend to 
levy and collect further taxes as provided in 
said ordinance for the pm-pose of paying the 
interest coupons of said bonds, thereby in- 
volving the city of Portland in a debt, and 
lending its credit to the O- C. R. Co., of 
$350,000; and unless such defendants are re- 
strained ra the premises, such bonds and cou- 
pons will pass into the hands of innocent 
purchasers, whereby the right of the com- 
plainants and the city to defend against the 
same will be defeated. 

9. That unless the defendants are restrain- 
ed in the premises, the complainants will be 
put to the necessity of maintaining a multi- 
plicity of actions to recover back the taxes 
so wrongfully collected from them, and 
threatened to be collected for the next twen- 
ty years in aid of said O- O. R. Co. 

10. That by virtue of the act incorporat- 
ing the city of Portland, real property may 
be sold for delinquent taxes, upon a warrant 
issued by the auditor and clerk of the city, 
attached to the tax roll and directed to the 
city marshal, and that upon such sale a deed 
is made to the purchaser by the marshal, 
which deed is not required to recite the pre- 
vious proceedings therein, and is deemed to 
convey the interest or estate of the person 
to whom the same was assessed, and that if 
defendants are not restrained from levying 
and collecting taxes upon the property of the 
complainants under the provisions of said 
ordinance, and by the means provided for the 
collection of taxes in the charter of said city, 
then there will be a cloud cast upon the title 
of the complainants to the real property 
above mentioned. 

11. That the matter in controversy exceeds 
the value of five hundred dollars; and that 
the act and doings aforesaid are contrary to 
equity, etc., and that the complainants are 
without a plain, adequate and speedy rem- 
edy at law— wherefore they pray a tempo- 
rary injimction, and that upon the final hear- 
ing the defendants may be perpetually en- 
joined, etc. 

Assuming that ordinance numbered 468 is 
illegal and void, the complainants' counsel 
insist that they are entitled to maintain suit 
for relief in equity upon all or either of the 
following grounds: (1) To prevent a cloud 
being cast upon the title to their propei-ty 



by the enfotced sale of it, for this tax; (2) 
to prevent the corporation of Portland from ^ 
violating its trust; and, (3) to prevent a mul- ' 
tiplicity of suits. Upon the consideration of 
the first ground, the question arises— what 
constitutes a doud upon title? 

For the defendants it is claimed that a pro- 
ceeding which is void upon its face cannot 
cast a cloud upon title; and therefore, if or- 
dinance 468 is void, as claimed by complain- 
ants, the tax complained of is invalid, and 
the invalidity is apparent upon the proceed- 
ings to enforce it. For the complainants it 
is answered that the invalidity is not ap- 
parent, and can only be shown by extrinsic 
proof, because the deed given to the pur- 
chaser of property sold for delinquent taxes 
does not recite or set forth the proceedings 
prior to the sale. 

The following is an abstract of the provi- 
sions of the city incorporation upon that sub- 
ject: The corporation has power by ordi- 
nance to collect taxes for general munieipnl 
pmrposes, not to exceed one half of one per 
centum upon all property within 'its limit 
subject by law to state and county taxa- 
tion; and also to collect a special tax of one 
per centum upon the same property for any 
specific object withui its authority, but the 
ordinance providing for such special tax must 
specify the object thereof and the amount 
necessary therefor; and the aggregate of 
such general and special taxes levied in any 
fiscal year, must not exceed one and a half 
per centum. Section 38, subds. 1, 23, 134. 

Property must be assessed annually for 
taxation and in the maimer prescribed by 
state laws, but the time of making assess- 
ments and the returns thereof are to be pre- ■ 
scribed by ordinance. Sections 55, 57. 

The time for the voluntary payment of 
taxes to the treasurer is prescribed by or- 
dmance, and within five days thei'eafter, the 
treasurer must return the tax roll to the 
council with the taxes paid to him mai'ked 
thereon; and aU taxes not paid to the treas- 
urer within the time prescribed, are to bo 
deemed and collected as delinquent. Sec- 
tions 113, 114. 

Delinquent taxes must be collected by the 
marshal, and for this piurpose the auditor, 
by order of the council, must deliver to him 
the tax roll with a warrant annexed thereto, 
commanding such marshal to collect the de- 
linquent taxes therein as provided by law; 
such warrant is to be deemed an execution 
against property, and must be executed and 
returned as such; and if sufficient personal 
property be not found out of which to malie 
the tax, the marshal must levy on any of the 
real propei'ty of the person against whom the 
tax is charged, but not more than enough to 
pay aU the taxes charged to such person, 
and the costs of collecting the same, and sell 
it as upon execution. Sections 115-117. 

When real property is sold for delinquent 
taxes, the person making the sale must make 
a deed of the same to the purchaser, whicii 
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passes all tbe estate ot the owner therein, 
Buhjeet to i-e<iemption as provided by law; 
and the return on the warrant must specify 
the sum for which each parcel of such prop- 
erty sold, and the name of the purchaser; 
such deed need not recite the proceedings 
prior to the sale, but it must appear thei-e- 
from that the property was sold by virtue of 
a waiTant from the city of Portland, and the 
date thei'eof, together with the date of sale 
and the bid of the purchaser. Sections 99, 
120, 123, 140. 

Prom this abstract of the law governing 
the levy and collection of taxes by the cor- 
poration, I think it clear that if ordinance 
46S is void, no extrinsic evidence is neces- 
sary to show the invalidity of this special 
tax. True, the deed to a purchaser at a sale 
for delinquent taxes does not recite the prior 
proceedings at length, but they are all a mat- 
ter of record, and the deed refers to them par- 
ticularly, by names, dates and amounts. The 
warrant is identified. Annexed to it is the 
tax roll, from which it appears what taxes 
were levied, and what are delinctuent If 
the complainants' property were sold for this 
special tax to pay coupons on railway bonds, 
the facts of the levy and delinquency would 
appear on the tax roU; and the warrant an- 
nexed to it and returned with it into tlie 
clerk's office, would show the sale, and to 
whom and for what amount. These latter 
facts also appearing in the deed, there can be 
no difficulty in tracing the matter upon the 
records of the corporation from the end to 
the beginning— from the deed back to the 
ordinance. 

But the authorities are not uniform as to 
what constitutes such a cloud upon title as 
will justify or authorize a court of equity to 
remove or prevent it, as the case may be. 
They all agree in the rule contended for by 
the defendants, but many of them go further, 
and decide, that alttiough it may not be nec- 
essary to resort to extrinsic evidence to show 
the invalidity of the instrument or proceed- 
ing complained of, yet equity has jurisdiction 
to prevent, cancel or annul the matter, thing 
or proceeding, for the purpose of preventing 
the title to property being affected or en- 
cumbered thereby. 

In Hamilton v. Cummings, 1 Johns. Ch. 522, 
Chancellor Kent, after a careful review of 
the English authorities, says: "I am inclined 
to think that the weight of authority and tlie 
reason of the thing, are equally in favor of 
the jurisdiction of the court, whether the in- 
sti'ument is, or is not, void at law, and wheth- 
er it be void from matter appearing on its 
face, or from proof taken in the cause, and 
that these assumed distinctions are not well 
founded." 

Mr. Justice Chipman, sitting in the circuit 
com't for the S. D. of N. Y., cites Hamilton 
V. Cummings,, as authority for the expression 
—"the fact that the deed in question is a 
void instrument does not take the case out 
of the jurisdiction in equity." Am. Law Reg. 
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(Nov., 1867), p. 35. But in this last case, the 
deed complained of was forged and had been 
admitted to record in the proper office. It 
was not only void, but its invalidity did act 
appear upon its face, and could only be- 
made appai-ent by extrinsic evidence. Prima 
facie, the deed was a valid one, and suffi- 
cient in law to pass the title to the property- 
described in it. 

In Oakley v. Trustees, etc., 6 Paige, 265, 
it was held that an assessment upon a town 
lot for altering the grade of a street, althougli 
so far void as not to affect the legal title tc> 
the lot, was a cloud upon the title, and art 
injunction was allowed to prevent the pro- 
posed illegal change of grade and conse- 
quent assessment. 

In this case the court assumed that the as- 
sessment was void, and its invalidity must 
have been apparent on the face of the pro- 
ceedings. The ruling in this case coincides^ 
with that in Hamilton v. Cummings, but ap- 
pears to be in direct conffict with that made 
by the same chancellor in Van Doren t. 
Mayor, etc., 9 Paige, 388. 

Yet in Oakley v. Trustees, etc., the com- 
plainant was threatened with what appears 
to have been an tri'eparable injury to his 
property, by the illegal digging down of the 
street in front of it. To prevent this injury 
the injunction was prayed and might well 
have been allowed, whether the illegal as- 
sessment was void upon its face or not. Not- 
withstanding, then, the remark of the court 
that the void assessment would cast a cloud 
upon the title, I am inclined to think that 
the injunction was really granted to prevent 
a material and probably an irreparable in- 
jury to the property of the complainant. 

In Burnet v. Corporation of Cincinnati, B 
Ham. [Ohio] 73, the sale of town lots for an 
illegal assessment to improve streets was 
enjoined. In this case the com-t says: "In 
a city the sale of a part of lot for assess- 
ments may often be very destructive to the 
interests of tiie proprietor, though no title 
passed by such sale. A cloud would be cast 
upon the title, which litigation only could re- 
move; and until removed the property might 
be valueless to the owner; subject, too, dur- 
ing the period of litigation to additional as- 
sessments and embarrassments." 

But the more modern cases do not appear 
to go the length of Hamilton v. Cummings 
. or Bm*net v. ■Corporation of Cincinnati. By 
these, the jurisdiction of equity to remove or 
perhaps prevent a cloud being cast upon title 
to real property is confined to the instances 
where the instrument or proceeding com- 
plained of appears to be valid on its face, 
but is in fact void or invalid for some rea- 
son or matter which can only be shown by 
extrinsic evidence. Van Doren v. Mayor, 
etc., 9 Paige, 389; Susquehaima Bank v. Su- 
pervisors of Broome County, 23 N. Y. 314. 

In Ewing v. City of St. Louis, 5 Wall. [72 
U. S.] 41.8, JMr. Justice Field, delivering the 
opinion of th'e com't, says: "With the pro- 
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ceedings and determinations of inferior- 
boards or tribunals of special jurisdiction, 
courts of equity will not interfere, unless it 
should become necessary to prevent a mul- 
tiplicity of suits, or irreparable injury, or un- 
less the proceeding sought to be annulled or 
corrected is valid upon its face, and the al- 
leged invalidity consists in matters to be 
established by extrinsic eyidence. In other 
cases the review and correction of the pro- 
ceedings must be obtained by the writ of 
certiorari. This is the general and well-es- 
tablished docti'ine." 

This was a proceeding before the mayor 
to enforce an assessment imposed for bene- 
fits to adjoining property by the opening of 
a.street. The object of the suit was to enjoin 
the enforcement of the order for the collec- 
tion of the assessment, upon the ground that 
the proceedings were invalid for want of 
authority in law. The court said: "If the 
statutes and ordinance under which the pro- 
ceedings took place were void, no cloud was 
thereby cast upon the title of the complain- 
ant; nor were the remedies at law for the 
protection of his property or the redress of 
ti-espasses committed upon it in any way 
impaired." 

As to the jurisdiction of a court of equity 
to remove a cloud already cast upon the title 
to property, the case of Ewing v. City of St. 
Louis furnishes an intelligible and author- 
itative statement of the doctrine of to-day 
on the subject; but as to when a court of 
equity may interfere to prevent such a cloud 
being cast, I apprehend the case does not 
directly determine. The question did not 
-arise in it, but it is also true that the distinc- 
tion now suggested is not noticed by it. The 
case of Bm-net v. Corporation of Cincinnati 
was a case upon which the jm-isdiction of the 
-com't was invoked to prevent a cloud being 
cast The court said that the proceeding 
<:omplained of (a tax to improve a sti-eet) 
was void and that the invalidity was appar- 
-ent, yet it enjoined the collection of the tax, 
and gave reasons as follows: 

"When an assessment of a tax is made 
and its legality disputed, the uncertainty at- 
tendant upon the final result puts the estate 
upon which it operates in imminent jeop- 
ardy. If no title pass by the sale, the party 
has a remedy at law. He can defend his 
possessions; but if the title do pass, he is 
remediless altogether. A mode, therefore, of 
deciding the question before any right is af- 
fected, is safest for all parties." 3 Ham. 
[Ohio] 73. 

The feudal reverence for real property of 
which the common law was redolent, and 
which the modern mercantile spirit has not 
yet altogether overcome, doubtless had some 
influence in the decision of the earlier cases 
in favor of the interference of equity to pre- 
vent a cloud being cast upon title to land. 
Under the influence of this feeling and the 
"kindred one, that municipal corporations and 
inferior tribunals were not qualified in pow- 



er or dignity to take proceedings and make 
orders affecting the title to or interest in 
lands, comets have gone gi-eat lengths in en- 
joining the interposition and collection of as- 
sessments and taxes upon real property, by 
municipal corporations for local purposes. 

But with the growth of the country and the 
development of its polity and institutions, so 
much of the power of the state— both legis- 
lative and administrative— has been parcelled 
out to these local governments and coi'pora- 
tions, that it has been found impracticable 
to subject their proceedings to the risk of 
being stopped by injunction upon every sug- 
gestion or complaint of ii-regularity or il- 
legality by reluctant or selfish taxpayers and 
property holders," 

Whether, then, a covrt of equity has ju- 
risdiction to prevent the levy and collec- 
tion of a tax which is void in law, although 
such invalidity is apparent, upon the ground 
that such proceeding, if allowed to be com- 
pleted, would cast a cloud upon title, is a 
question that I will not now definitely pass 
upon. Notwithstanding the generality of 
the language in Ewing v. City of St Louis, 
against the jmrisdietion, I am inclined to 
think that a careful examination of the au- 
thorities and the reasons for them, will show 
that the apparent invalidity of the proceed- 
ing or matter complained of, does not nec- 
essarily aiBfect the jurisdiction of a court 
of equity, to prevent by injunction the im- 
position and collection of an illegal assess- 
ment or tax upon real propsrty. 

The second ground upon which the equi- 
table jm-isdiction of the com-t is invoked by 
the complainants, involves the question: 
Does the issuing of these coupons and the 
levy and collection of the tax to pay them, 
amount to a breach of trust by the corpora- 
tion? In support of the affii*mative of the 
question the cpmplainants cite Davis v. May- 
or, etc., 1 Duer, 451, Willard, Eq. 499, 737- 
739. 

These authorities show that a court of eq- 
uity has jurisdiction over a municipal corpo- 
ration, in regard to its conduct concerning 
property and franchises held by it in trust 
for the inhabitants thereof, the same as in 
the case of a natural person; and that it 
wiU enjoin and prevent such corporation 
from disposing of its property or franchises 
fraudidently or for a mere nominal consider- 
ation—and this, although the forms of legis- 
lation are used to give the transaction the 
appearance of an exercise of political power 
for public pvurposes. The privilege of exemp- 
tion from judicial interference terminates 
where legislative action ends. Tried by this 
standard, it is apparent, that in the passage 
of this ordinance or the enforcement of it, 
there is or can be no such breach of trust by 
the corporation as will justify judicial inter- 
ference. 

The trust, if any, is a political one, for tlie 
exercise of which the corporate authorities 
are only answerable at the polls. The ordi- 
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nance, if valid, is an exercise of legislative 
power for public purposes, and not a merely 
administrative act concerning tlie manage- 
ment or disposal of property which the cor- 
poration, like a private individual, may hold 
in trust for its constituents. In the passage 
of such an ordinance, the corporation acts 
not as a mere trustee of property, but as a 
local government, exercising for that purpose 
a part of the supreme power of the state. 
This rule is affirmed in the clause of the city 
charter (section 139), which declares that 
"when any proceeding, matter or thing is by 
this act committed or left to the discretion or 
judgment of the council, such discretion or 
judgment, when exercised or declared, is 
final, and cannot be reviewed or called in 
question elsewhere." The injimction cannot 
be allowed upon this ground. 

The prevention of a multiplicity of suits is 
an acknowledged head of equity jm-isdiction, 
to be exercised by injunction, either against 
an individual or corporation whether public 
or private. The case of Ewing v. City of 
St Louis, supra, is sufficient on this point 
The rule being shown, is this a case for its 
application? Will a multiplicity of suits 
arise between these parties, imless equity in- 
tervenes to prevent the enforcement of this 
ordinance? Assuming that the ordinance is 
void, the complainants may pay the tax un- 
der protest and then recover it back by ac- 
tion at law, or may suffer then* property to 
be sold for it and defend the possession at 
law against the pm-chaser at the sale for 
taxes. 

If the ordinance only provided that this 
tax should be levied and collected once, then 
it might be said that the complainants had a 
plain, adequate and complete remedy at law, 
and therefore could not maintain this suit in 
equity. But the ordinance provides for a 
levy and collection of taxes to pay these cou- 
pons, once a year, for a period of twenty 
years. To recover them back or defend the 
possession of the property sold for them, will 
requh-e a multiplicity of suits, and what is 
more, arising separately through a long peri- 
od of time. 

In answer to this the defendants argue that 
the complainants may not own chis property 
for twenty years, and that the corporation 
may not levy this tax beyond the coming 
year. I know of no legal presumption that 
the complainants will part with their prop- 
erty, and if they should, in the meantime 
they are entitied to protect it, for themselves 
or the benefit of their successors in interest, 
as the ease may be. They are owners in fee 
simple and their estate in the premises is 
without limit as to time. 

Nor can the court presume that the corpo- 
rate authorities will cease to levy this tax 
after the present year, but the contrary. 
The complaint states that they wiU continue 
to levy it, and as they have commenced to 
oaiTy out the ordinance, there is no reason 



to presume that lliey wiU cease to do so, un- 
less restrained by external authority. 

But this is not all; if these coupons are al- 
lowed to issue, they wiU pass into the hands 
of third persons. The trustee is directed to 
seU the bonds for the benefit of the O. O. B. 
Co. as fast as they are issued to him. The 
presumption is that they will be negotiable 
and pass by delivery. White v. Vermont & 
31. By. Co., 21 How. [62 U. S.] 577; Mercer 
Co. V. Hackett, 1 Wall. [68 U. S.] 95. Wheth- 
er they will show upon their face the author- 
ity under which they are issued does not ap- 
pear, and for anything I have been able to 
see in the ordinance, they need not Inno- 
cent holders may and probably will attempt 
to enforce their payment against the city, 
and the property of the complainants will be 
burdened with additional taxation to meet 
the expense of this litigation. Upon this 
ground, there can be no doubt but that this 
com-t has jurisdiction to grant an injunction 
to enjoin the levy and collection of this tax, 
and the issue of these coupons, if the ordi- 
nance authorizing the same is illegal and 
void. 

As the validity of ordinance 468 depends 
upon certain provisions in the state constitu- 
tion and laws, it is to be regretted that the 
supreme com*t of the state has not had occa- 
sion to construe these provisions in this re- 
spect so as to furnish this court an authori- 
tative precedent upon the subject 

Complainants cite the following constitu- 
tional and legislative provisions as affecting 
the legahty of the ordinance: "Acts of the 
legislative assembly, incorporating towns and 
cities, shall restrict their powers of taxation, 
borrowing money, contracting debts and 
loaning their credit" Const Or. art. 11, § 
5. "No county, city, town or other munici- 
pal corporation, by vote of the citizens, or 
otherwise, shall become a stockholder in any 
joint stock company, corporation or associa- 
tion whatever; or raise money for or .loan 
its credit to or in aid of any such company, 
corporation, or association." Id. § 9. 

The act incorporating the defendant— the 
city of Portiand— was approved Oct 14, 1864. 
In pursuance of section 5 of the constitution 
above quoted, it provides: "Sec. 135. The in- 
debtedness of the city of Portland shaU nev- 
er exceed in the aggregate the svmi of fifty 
thousand dollars, and any debt or liability in- 
cm-red in violation of this section, whether 
by boiTOwing money, loaning the credit of 
the city, or otherwise, is null and void and of 
no effect" And further, the act of incorpo- 
ration provides: "Sec. 128. No money shall 
be drawn from the treasury but in pursuance 
of an appropriation for that pm'pose, made 
by ordinance; and an ordinance making an 
appropriation of money must not contain a 
provision upon auy other subject, and if it 
does, such ordinance, as to such provision, 
shall be void, and not otherwise." 

Under these constitutional and .egislative 
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provisions, complainants insist that Ordi- 
nance 468 is void for all or either of the fol- 
lowing reasons: (1) That, although it pre- 
tends in the title thereof, and elsewhere, to 
be an "ordinance to secure material for pub- 
lic buildings, and the construction and re- 
pair of streets adjacent to the public 
gi'ounds, and to levy a special tax thei*efor," 
yet that is in fact intended as a means to 
laise money for and to loan the credit of the 
defendant to the 0. 0. R. Co., conti-ary to 
article 11, § 9, of the constitution of the state; 
(2) that such ordinance creates an indebted- 
ness against tlie city of Portland exceeding 
fifty thousand dollars, contrary to section 135 
of the act of incorporation; and (3) that, al- 
though such ordinance appropriates money, 
it nevertheless contains provisions on other 
subjects, conti-ary to section 128 of the act 
of incorporation. 

The first objection to the validity of the 
ordinance raises a question of fact, beyond 
the jurisdiction of this or any other court to 
inquire of or pass judgment on. True it may 
be, and true it most probably is, that the real 
object in passing the ordinance was not to 
secure material, etc., as stated in the title 
thereof, but to raise money for and loan the 
credit of the city to the O. C. R. Go. Yet the 
city has express authority to construct many 
Mnds of public bmldings, including a hospital 
and water works within or without the city 
(charter, § 38), and may pass any ordinance 
not otherwise unla^vful, that it may deem 
necessary or convenient for exercising or 
carrying out such authority (Id. § 39). It 
may conti-aet with a railway company as 
with an individual, unless the primary and 
express object of that contract be to raise 
money for or loan credit to such company. 
The matter of constructing public buildings 
is committed to the judgment and discretion 
of the corporation legislature, and whether 
thej' act wisely or unwisely, or from good or 
bad motives, is not the province of a comrt to 
inquire. It is a matter between the council 
and it constituents. Willard, Eq., 739; Char- 
ter, § 139. 

It may be urged that the constitutional pro- 
hibition against raising money for private 
corporations or associations will be nuga- 
tory, if the city is allowed to deal and con- 
tract with such a corporation as with a pri- 
vate person; and to some extent this conse- 
quence may follow. But I apprehend a coui-t 
may more safely put some limit upon a pro- 
hibition so general as this, than to deny the 
city the choice of any means not expressly 
forbidden to it, whereby to exercise its vn.- 
doubted authority. 

The second objection raises the question; 
Can the city lawfully issue interest coupons 
to railway bonds, payable half yearly through 
a period of twenty years, and amounting in 
the aggregate to over $300,000? The charter 
(section 135) seems to answer this question 
in the negative, when it substantially de- 



clares in pursuance of section 5 of ai-ticle 11 
of the constitution that the indebtedness or 
liability of tlie city must never exceed in the 
aggregate one sixth of that sum. But the 
defendants insist, that as the ordinance pro- 
viding for the issue of these coupons, also 
provides for raising revenue and appropriates 
it to the payment of them as they faU due, 
no indebtedness or liability is thereby a-eated 
or incurred. In support of this exti*aordinary 
proposition they cite the single ease of Peo- 
ple V. Paeheco, 27 Cal. 175. 

This ease was decided upon two grounds— 
the one that a law providing for the issuing 
of interest coupons on railway bonds did not 
create a debt, because, at the same time pro- 
vision was made for levying taxes and ap- 
propriating the proceeds thereof to their pay- 
ment; the othei-, that the act was passed 
"in case of war," and therefore the constitu- 
tional inhibition against creating a debt did 
not apply. The act in question was passed 
during the late Civil "War, and the soundness 
and sufficiency of the latter ground of the 
decision does not admit of question. The as- 
sembly that passed the act put the power up- 
on that groxmd in the preamble thereof. Mr. 
Justice Rhodes concurred specially in the 
decision for the same reason, and as I under- 
stand hun, expressly dissented from the 
other. 

I have never been able to bring my mind 
to assent to the reasoning by which the court 
arrived at the conclusion that the act in 
question did not create a debt By means of 
such artificial reasoning and unlooked for 
construction of popular and plain terms and 
phrases, constitutions may be purged of 
every prohibition upon the legislative power 
of taxation and creating indebtedness, which 
the wisdom or fears of the people may place 
in them. 

These constitutional provisions restraining 
the creation of public debts are the gradual 
outgrowth of the last twenty or thirty years. 
They have been erected by the peoples of 
various states as barriers against the a*eation 
of debt by the legislature in a time of popu- 
lar excitement about internal improvements. 
In the adoption of these and Mndred provi- 
sions in the constitution of this state, the 
people of Oregon supposed that they were 
thereby putting it out of the power of the as- 
sembly and municipal corporations, to pledge 
the present and future property and labor of 
the country, for the payment or guarantee of 
stocks or bonds of private corporations form- 
ed for building railways and the like, for the 
benefit primarily of a few individuals. 

To say that a sum of money due or owing 
from A to B, is not a debt, because A has 
promised to appropriate, or has appropriated, 
a portion of his futine income to its payment, 
is a proposition in legal metaphysics that I 
cannot comprehend. A debt exists against 
the city whenever the city agi'ees to pay 
money in return for services or for money 
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Tjorrowed. Every one of these interest cou- 
pons, when issued by the mayor and auditor 
as presented in the ordinance, is a promise 
by it to pay to the holder so much money. 
If this is not a deT>t, or evidence of one, then 
an ordinary promissory note is not The fact 
that the ordinance appropriates money to pay 
these coupons, as they fall due, makes no 
difference. There is no magic in the legisla- 
tive formula— "there is hereby appropriated." 
That does not change the fact that the city 
owes these coupons, and what it owes to an- 
•other is a debt due that other. Besides, there 
is no money in fact set apart by this formula 
•of appropriation, until it is collected. 

The ordinance, by providing for the levy 
and collection of taxes to pay these coupons, 
recognizes the fact that then- issue creates a 
debt against the city, and thereby imder- 
takes to provide means of payment But the 
object of the prohibition in section 135 of the 
charter is to prevent the council from pledg- 
ing the futui*e resources of the city beyond 
the sum of ?50,000. The language of the 
prohibition is explicit and comprehensive. It 
includes all forms of indebtedness, "whether 
incurred by borrowing money, loaning the 
credit of the city or otherwise." If this ob- 
ligation to pay these coupons is not a debt- 
is not any form of indebtedness or liability— 
because the ordinance authorizing their issue 
promises that the city will pay them when 
due, then what is there to prevent the eoun- 
<;il from contracting to pay the O. C. R. Co. 
for furnishing material to build public build- 
higs, etc. (always including the ti-ansporta- 
tion of all city messengers), the sum of $100,- 
■000 per annum for the next one hundred 
years? If the present limit of annual taxa- 
tion—one and a half per centum— would raise 
the sum, and the ordinance so provided, and 
for its appropriation to that end, such a con- 
tract would be every whit as lawful as the 
one provided for in ordinance 468, Again, 
«very provision of the ordinance, except the 
part making the appropriation, is void, by 
reason of section 128, as above cited. 

The idea contained in this section was tak- 
■en fi-om article 8, § 7, of the state constitu- 
tion. The latter reads as follows: "Laws 
making appropriations for the salaries of pub- 
lic officers, and other current expenses of the 
state, shall contain provisions on no other 
subject" 

In the act of October 24, 1864, providing 
for contracting witb certain persons for keep- 
ing the insane, a provision was inserted ap- 
propriating money to pay the contractors, as 
per contract In March, 1864, on a man- 
damus to the secretary of state, Mr. Justice 
Boise, of the supreme court decided that the 
provision making the appropriation was in 
^^onflict with section 7, just cited, and there- 
fore void. The prohibition in the charter 
against combining appropriations and othex 
matters in the same act is more comprehen- 
sive and explicit than that in the constitu- 
tion. The former includes all appropriations 
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and declares the consequence of its violation, 
namely: that aU the provisions of the ordi- 
nance, except the appropriation shall be void. 
Under the rulmg of Mr. Justice Boise (and 
I have no doubt of its correctness), every 
provision of tliis ordinance other than the 
ones making the appropriations are void. All 
the provisions of the ordinance directing the 
issue of bonds and coupons, and the levying 
of taxes and malting contracts, were enacted 
in plain violation of section 128 of the char- 
ter, and are therefore invalid and of no force 
or efCect. 

Ttiis ordinance must be held void upon the 
double groimd that it attempts to create a, 
debt against the city exceeding .?50,000, and 
that it was enacted contrary to the prohibi- 
tion in section 12S of the charter. 

The complainants are thus shown to be en- 
titled to the temporary injunction prayed for. 
It may therefore issue, restraming the city 
of Portiand and its officers from countersign- 
ing, issuing or paying any of said interest 
coupons, and from levying or collecting any 
tax mentioned and provided in said ordinance 
upon or ofe the property of the complainants, 
in the complaint mentioned, for the payment 
of such, coupons; but such injunction must 
not in any manner restrain or direct the de- 
fendants in the disposition and management 
of the tax collected under ordinance 468, in 
the year 1868. So far as appears, the com- 
plainants paid their portion- of this levy vol- 
untarily, and they cannot now recover it 
back. It is no longer their individual money. 
It has passed into- the city treasmy, and be- 
come mimicipal property or funds. The com- 
plainants, as individuals, cannot maintain 
any proceeding inu court to prevent any ap- 
propriation of this money whatever. If any 
illegal appropriation of it is attempted or 
threatened, it can only be restrained upon 
the complaint or information of some one 
who represents the whole public, to whom 
it belongs. 
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In re COUI.TBE. 

[2 Sawy. 42;^ 5 N. B. R. 64: 1 Am. Law T. 
Rep. Bankr. 257; 3 Chi. Leg. News, 377; 
4 Am. Law T. 131.] 

District Court I>. Oregon. May 29, 187L 

Mechanic's Lien, whem Attaches— Bankruftot 
Proceedings Do kot Affect Lien — Lien not 
Opposed to Poliot op Bankrupt Act. 

1. Under the lien act of Oregon, the lien of a 
mechanic, or material man, arises from the do- 
ing of the work or furnishing the material, and 
attaches to the building from that time, upon 
the condition subsequent that the lien creditor 
file a notice of his intention to hold snch lien 

^ [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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within three months from the completion of the 
building. 

2. The notice required to be filed does not 
create the lien, but is necessary to preserve or 
continue it beyond three months after the com- 
pletion of the building, and, therefore, the com- 
mencement of proceedings in bankruptcy be- 
tween the doing of the work, or furnishing of 
material, and the filing of such notice does not 
impair or affect the lien or the right of the lien 
creditor to continue it by filing the notice. 

[Cited in He Cook, Case No. 3,151.] 

3. The lien given by the local act to me- 
chanics or material men is not opposed to the 
terms or policy of the banki'upt act, as it in 
no way prefers one creditor at the expense of 
another, or diminishes the general assets of the 
debtor otherwise applicable to the payment of 
his general creditors. 

[In the matter of J. M. Coulter, a bank- 
rupt] 

SI. W. Fechheimer, for trustee. 
Charles B. BelliBger and H. Y. Thompson, 
for creditors. 

DEADY, District Judge. This Is a motion 
by the ti'ustee of the estate to expunge a cer- 
tain proof of debt On Februaiy 23, 1870, 
petition was filed in banliruptcy against 
Coulter, and on Mai'ch 3 he was adjudged a 
banki'upt. The usual warrant to take pos- 
session of the estate of the banki-upt Issued 
at the same time, and on March 4 the first 
notice was published by the marshal. At 
the date of filing the petition the bankrupt 
was indebted to Uzafovage & Wright in the 
sum of one hundred and twenty-nine dol- 
lars and seventy-three cents, for material 
furnished by them to the bankrupt to be 
used in the construction of a bridt building 
on lot four, in block fifty, in the town of 
Salem, Oregon, then, and at the date of the 
adjudication aforesaid, owned by said bank- 
rupt 

That on March S, and within three months 
from the furnishing of said materials, said 
creditors filed in the proper ofiice a notice 
of their intention to hold a lien on said build- 
ing and lot as a security for said indebted- 
ness. 

On March 21, U. & "W. made proof of their 
debt before Willis, commissioner, as one se- 
cured by a lien upon the lot and building 
aforesaid, and stating in such proof the facts 
aforesaid. 

On January 30, 1871, the trustee of the 
estate filed objections to the proof of debt, 
and moved that the same be expunged. The 
motion was referred to Mr. Register Hill, 
who found the facts as above stated, and the 
conclusion of law that U. & W. had no lien. 

The question arising upon the objections, 
and argued by counsel, is whether the 
change of property in the lot and building, 
consequent upon the adjudication in bank- 
ruptcy, prevented the creditors U. & W. from 
thereafter filing their notice of lien with 
effect, although filed within the time allowed 
by the local lien act. The amount involved 
in this motion is small, altliough by stipula- 
tion other claims of a like natm-e are to abide 



the decision of this one, but the principle in- 
volved is of gi*eat practical importance to 
the community. The decision of the ques- 
tion must turn mainly upon the proper con- 
struction to be given to the lien law. Before 
passing to that subject, it is -well to note and 
bear in mind that the secm'ity given to me- 
chanics and material men is not obnoxious 
to the letter, spirit or policy of the bankrupt 
act, because it works no Injustice to any 
other ci-editor. In Foster v. Heirs of Stone, 
20 Pick. 543, the com't, in considering a 
somewhat similar case, said: "It may be 
remarked, however, that in one respect there 
is an important difference between mechan- 
ic's lien for labor and materials, and a lien 
created by attachment. In the latter ease, 
an attaching creditor has no claim for pref- 
erence over other creditors, except by his 
attachment; whereas, when a mechanic ob- 
tains a lien under the stati-te, and relying 
thereon, increases the value of the land by 
erecting buildings thereon, he has a strong 
equitable claim for reimbursement to tlie 
extent of the value of his labor and ma- 
terials, f m-nished for building, and in this re- 
spect he has a marked preference over the 
other creditors of the land, who had trusted 
to the personal credit of their debtor." 

The lien is given to secure the claims of 
certain persons for the value of theii* labor 
and material bestowed upon the property of 
the debtor. The operation of the law is a 
convenient substitute for the giving of a 
mortgage or other express security day by 
day, for the value of such work and ma- 
terial, and is to be considered and enforced 
as such. 

Upon the faith of this security, so given, 
the one party fm*nishes labor and material, 
and the other receives the benefit of them. 
This transaction, as has been said, is not in 
violation of the terms or policy of the bank- 
rupt act, even although the owner of the 
property should be insolvent at the time, be- 
cause such security or lien is only equivalent 
to the additional value which the creditor 
has by this means given to the property of 
the debtor, and therefore does not diminish 
the assets of the latter applicable to the pay- 
ment of his pre-existing debts. 

In Darby's Trustees v. Boatman's Sav. 
Inst [Case No. 3,571], IMr. Justice Dillon,— 
Treat and Krekel concurring,— held In the 
language of the syllabus, that: "Advances 
made in good faith to an indebted person, 
to enable him to carry on his business, upon 
security taken at the time, do not violate 
either the terms or policy of the bankrupt 
act, since the debtor gets a present equiva- 
lent for the new debt he creates and the se- 
curity he gives." 

Bearing in mind, then, that so far as the 
bankrupt act is concerned, there is nothing 
to prevent these creditors from acquiring 
and enforcing this lien or security for their 
debt, I proceed to consider the main question 
—Have U. & W. acquired a lien upon the 
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property in question by reason of the facts 
stated? 

Tlie lien law of Oregon (Code Or. p. 763) 
provides (section 1): "Any person, who by 
virtue of a contract with the owner of a 
building," shall furnish any material for the 
construction of such building, "shall, upon 
filing the notice prescribed in the next sec- 
tion, have a lien upon such building and the 
lot of ground upon which the same is situ- 
ated, for such * * * material * - * 
furnished." [Section 2:]= If the person 
furnishing such material desires to avail 
himself of the provisions of the lien law, he 
must "at any lime within three months from 
the completion of such building" file in the 
office of the county clerk a notice of his in- 
tention to hold a lien upon such building for 
the amount due. Section 3: "Such hen shaR 
cease to exist at the end of one year after 
the completion of the building," unless pro- 
ceedings are commenced to enforce it. Sec- 
tion 7: "Liens created in pm*suance" of this 
law "shall have precedence over all other 
liens after the commencement of the build- 
ing," and if the property is insuflieient "to 
pay all such liens," they are then to be satis- 
fied pro rata. Section 8: The lien against 
the building is to extend to the lot on which 
it is erected, if "at the time of erecting such 
building" the same "was the property of the 
person" who caused it to be erected. The 
remaining sections of the statute relate to 
the enforcement of the lien, and do not bear 
upon the question under consideration. 

From the terms of this statute, indeed 
from the very fact of its enactment, it is 
manifest that it was the intention of the 
legislature to give mechanics and material 
men security for the amounts due them, 
without the trouble or inconvenience or even 
foresight upon their part, of taldng any such 
seem-ity by special contract or pledge. 

Counsel for the trustee maintains that as 
U. & W. did not file notice of intention to 
hold a lien until after the commencement of 
proceedings in bankruptcy, no lien was cre- 
ated on the property, when under the oper- 
ation of the bankrupt act, it passed to the 
trustee; and that no lien upon the property 
could be created by filing such notice after 
the bulldmg and lot had vested in the trus- 
tee for the benefit of the general creditors. 
If the premises are admitted the conclusion 
follows. An adjudication in banliruptcy, and 
the assignment thereimder, relate to the fil- 
' ing of the petition and vest the property 
of the bankrupt, as of the date of such fil- 
ing, in the assignee or trustee. Bank. Act, § 
14 [1867 (14 Stat. 522)]. 

This argument for the trustee rests mainly 
upon the effect claimed for the provision 
quoted from section 1 .of the act: "shall, 
upon filing the notice," etc., "have a lien up- 
on such building," etc. Upon the language 
of this provision, it is maintained that the 

« LFrom 5 N. B. It. 64.] 
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filing of the notice is a condition precedent 
to acquk-ing a lien imder any drcumstances. 
That the lien is then and thereby created, 
and if prior thereto, the interest of the owner 
or debtor in the property has in any way 
become vested in another, the right and op- 
portunity to dreate such lien is lost No oth- 
er provision of the law is relied upon as sus- 
taining this position, although it is claimed 
that none can be found in du'ect conflict witii 
it It seems to me that tliis construction 
rests more upon the language of the clause 
than the reason and pm-pose of it considered 
with reference to the whole act In the ma- 
jority of instances, where the owner and 
debtor is insolvent it would make the stat- 
ute of no avail to the creditor, who furnished 
his labor or materials upon the seem-ity of 
the property. 

I think that the statute, taken as a whole 
and construed with reference to the end" 
to be obtained, and the mischief to be rem- 
edied by it, ^ves a lien in any case from' 
the commencement of the labor or deliv- 
ery of the material furnished, and that the- 
filing of the notice as prescribed in section 
2, is only a condition subsequent, which 
is necessary to be performed to jjreserve the- 
lien for a greater period than three months 
from the completion of the building. 

Section 3 of the act in providing that m 
a certain contingency the lien shall cease "to 
exist at the expiration of one year after the- 
completion of the building," by implication 
asserts that it does exist from the comple- 
tion of the building. But the notice need not 
be filed for three months after such comple- 
tion. True, it may be said, that "the comple- 
tion of the building" is here referred to 
merely as an event or point of time in the- 
ti*ansaction, fi-om which to date the year 
given by the section for the enforcement of 
the lien. But admitting such to be primary 
purpose of the reference to this event or point 
of time, still, in asserting or declaring That 
the lien shall cease to exist in one year from 
such completion, the legislature have by im- 
plication, although not a necessary one, said 
that such lien does exist dm'ing such year. 

Section 8, in providing that the lien shall 
extend to the lot on which the building is- 
erected, if at the time of such erection the- 
same was the property of the debtor, by nec- 
essaiy implication asserts that the lien ex- 
ists at such time. Now "the time of the 
erecting of such building" is the time occu- 
pied or consumed in its erection from foun- 
dation to roof. If the lien exists during all 
or any portion of this period, it must also ex- 
ist before the time limited for filing the no- 
tice, and cannot therefore be created by it 
It may be a question whether tliis notice can 
legally be filed before the completion of the 
building. But it appears probable that such 
completion is here referred to mei*ely as the 
event from which to compute and ascertain 
the point of time in the transaction within 
which the notice must be filed to preserve 
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the lien; and that such notice may be filed 
jxt any time after the performance of the 
contract for labor or material, aoid within 
three months from the completion of the 
buildmg. Indeed, it may be that the act will 
permit notice of the lien to be filed day by 
■day, as the work or delivery of material pro- 
gresses, but it does not appear reasonable 
that the creditor is imder any obligation to 
file a notice in any case before the comple- 
tion of his contract to labor or furnish mate- 
rial. So, if the creditors' lien extends to the 
lot at any time during the erection of the 
building as provided by this section, it fol- 
lows that it may exist before the filing of the 
notice. 

Section 7, in providing that the "liens cre- 
ated in pursuance" of this act, not the no- 
tice, "shall have precedence over all other 
liens after the commencement of the build- 
ing," declares in effect that for the pm-pose 
of preferring this lien to all others, it shall 
Tse deemed to exist from the commencement 
of the building. This indicates very plainly 
that it was the intention of the legislature, 
to so fasten these liens upon the property as 
not to permit any other class or desciiption 
of creditors, imder any circumstances, to sub- 
ject the value of the labor and material fm:- 
nished upon the faith of them, to the pay- 
ment of their debts, unless it be with the 
express or implied assent of the mechanic 
•or material men. 

Taking the whole act together, and consid- 
ering the manifest purpose of it, as well as 
the necessary consequence of a different con- 
struction, I am satisfied that notwithstand- 
ing the letter of the clause in section 1, re- 
ferring to the filing of the notice, that a lien 
IS given from the commencement of the work 
or delivery of material, upon the condition 
subsequent that the creditor files the notice 
prescribed in section 2, within the time limit- 
ed therefor. A failm-e to perform this condi- 
tion win doubtless work a loss of the lien. 
The omission, at least as against third per- 
sons, should be construed as an abandonment 
■of the lien. The same effect would follow a 
faljure to enforce the lien within the time 
prescribed in section 3. 

Here the trustees succeeded to the rights of 
the bankrupt in this properly at the date of 
the filing of the petition, and also to such 
rights, if any, as the general creditoi-s had in 
It or could assert against it notwithstanding 
the bankrupt, and nothing more. If he had 
l>een a pm'chaser without notice, for a valu- 
-able consideration, under the same circum- 
■stances, the property would .have passed by 
the sale, subject to the lien and the right of 
the lien creditor to do any act which he might 
liave done but for such sale, necessary or 
required to perfect, preserve, continue or en- 



force his lien. Hofalmg v. Cronise, 2 Gal. 64; 
Soule y. Dawes, 7 Gal. 576; Blauvelt v. Wood- 
worth, 31 N. Y. 2S7; Foster v. Heirs of Stone- 
20 Pick. 542. 

In the course of the argument, counsel for 
the trustee cited and relied on the case In re 
Dey [Case No. 3,870]. The case arose under 
a statute of New Jersey, and decides that 
under that statute the lien did not attach 
from the time of doing the work or deliver- 
ing the material, but from the filing of the 
claim for lien, and that the proceedings in 
bankruptcy having been commenced before 
such fiUng, no lien could be created hj a sub- 
sequent filing. The statute of this state and 
that of New Jersey are not alike in some re- 
spects, but the difference is more verbal than 
otherwise, and the case is one in point I do 
not adopt- its conclusions, because I am not 
convinced by its reasoning and do not ap- 
prove of its policy. To my mind there was 
no difficulty in holding that under the New 
Jersey statute the hen attached from the 
time the work was done and the material fur- 
nished. These acts and the indebtedness 
which arose from them were the meritorious 
cause of the lien— the reason for which the 
statute gave it— and not the mere technical 
act of filing the daim. The latter is only re- 
quired as a means of giving notice to the 
world of what already exists— a lien upon the 
property— and the intention of the creditor to 
hold or continue it 

The case cited in the opinion from 1 O. E. 
Green, 150-161, does not so far as I can per- 
ceive, necessarily support the conclusions. It 
may well be that a claim "not filed according 
to the requirements of the statute" does not 
constitute an "incumbrance on the premises," 
and still a lien attach upon the delivery of 
the material. For although the lien does 
attach from such delivery, yet if a claim is 
not filed within the term or to the effect pre- 
scribed, it would cease to exist and the filing 
of such claim would not constitute an "in- 
cumbrance on the premises." 

It is not until after long and careful consid- 
eration, that I have deelmed to follow the 
rulmg upon this question of the leai-ned 
judge, who decided In re Dey [supra], and 
who has done so much to illxmiine the bank- 
rupt act, and establish the practice under it 

My conclusion is, that the Hen of U. & W. 
attached from the delivery of the material, 
and that the right given by the lien law of 
the state, to file a notice of intention to hold, 
not create, this hen, was not in any way im- 
paired or affected by the subsequent proceed- 
ing in bankruptcy. The trustee took the 
property as the bankrupt held it with this 
incumbrance. 

The motion is denied with costs, a§ pre- 
scribed in rule 55. 
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Case No. 3,277. 

COUI/OTBR T. L'ESPERANZA. 
[Bee, 97.]^ 

District Court, D. South Carolina. March 

Term, 1799. 

Proceeds of Sale ix Adjiibaltt. 

Money or goods in the hands of the marshal 
by order of this court are subject to any fur- 
ther order of court; and claim may be made to 
the same, after a decree. Not so, if the money 
has been paid over. 
[Cited in British Consul t- Thompson, 
Case No. 1,899; Leland v. The Medora, Id. 
S,237.] ^ 

BEE, District Judge, After sale under the 
preceding decree, but before the marshal bad 
paid over the money, the present claimant Jo- 
seph Coulter interposed a petition, stating that 
he was an American citizen of Philadelphia, 
and sole owner of the cai'go of the Bsperanza, 
the same having been purchased at an out-port 
and captured in its way to the Havanna, 
He prayed leave to file a claim and produce 
proofs in order to manifest his right to the 
said cai'go; and that the marshal might be or- 
dered to hold the proceeds in his bands, sub- 
ject to the future order of the court. This 
was done; and a commission issued to tike 
his claim and answer, and examine witnessfs 
in support of it. On the return of these 
papers it appeared beyond a doubt that the 
said Coulter was an American citizen, and that 
the cargo of the Esperanza, consisting of 
eighty-four hogsheads of molasses, were bis 
property at the time of the capture. 

On this claim and these proofs, coimsel 
were heard for the said Coulter in support of 
his claim; and for the British consul on be- 
half of the owners of the privateer. 

For the latter it was contended, that the 
court has already pronounced its decree in 
this cause, and cannot review or alter it 
That the question of prize or no prize can 
only be determined in a court of the captors. 
That the sale by consent of the parties to 
the decree ought not to injure their rights, 
but that the monies arising from the sale of 
the cargo should be considered as the cargo 
itself would have been before the sale. And 
the British consul offered to retain the pro- 
ceeds of sale till the question could be tried 
in a court of admiralty of Great Britain. 
That the decree was not interlocutory, but 
final; that, as such, it secured those who 
purchased under it; and that the 25th article 
of the treaty with Great Britain deprived 
this com*t of f mrther jurisdiction. 

On the other side it was insisted, that this 
vessel was not, on her arrival here, in pos- 
session of the British, but had been aban- 
doned at sea, and brought in by an American 
captain; that, therefore the British treaty did 
not apply. That the claimant would be with- 
out remedy, except in this court. That the 
rights of a third person being iuTOlved, the 
court may review the decree. 

* [Reported by Hon. Thomas Bee, District ^ [Reported by Hon. William Cranch, Ciiief 
Judge.] I Judge.] 

6FED.CAS. — 41 
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The case appears to me important and I 
have considered it with much attention. 1 
am of opinion that decrees of this court, com- 
pletely carried into effect, can only be af- 
fected by appeal to a higher tribunal. But 
it has long been settled that the court may 
conti*ol its officers, and that money in their 
hands by order of the court is subject to 
further order thereof, until paid over. That 
parties concerned who had no notice of the 
proceedings are entitled to a hearing, more 
especially as they have no right to appeal. 
Coulter would, I apprehend, be altogether 
without remedy, if this com-t does not give 
it to him. I do not see how a British court 
of admiralty could hold jurisdiction of this 
vessel after abandonment; for neither res 
nor persona is within its reach. The libel 
for salvage brought this subject properly be- 
fore this court in the first instance; and it 
is an established principle that matters nec- 
essai'ily flowing from or dependent upon the 
first cause of action shall follow the original 
rights of jurisdiction. Hopk. 140. If I had 
referred the American captain's claim for 
salvage to a British court, I should have 
yielded up the powers of this. The Esper- 
anza was brought in here as abandoned; as 
such, the comrt interfered to settle the 
claims of the different parties. The ques- 
tion of prize was cautiously avoided. Had 
Coulter's claim been brought forward at 
first no doubt could have attached to it; 
for, by om- treaty with Great Britain, the 
goods of either pai'ty found on board the ves- 
sel of an enemy shall be restored. To have 
deci*eed, therefore, restitution of this cargo 
to Coulter would have been no more than a 
fulfilment of that treaty. 

Upon the whole, I adjudge, order, and de- 
cree, that Coulter receive the money for 
which his molasses sold, after deducting the 
salvage allowed by my former dea-ee, the 
costs of both suits, and a reasonable freight 
Let this be fixed by the registrar and one 
or two merchants, if he thinks proper to call 
for their assistance; and let the freight and 
amount-sales of the vessel be paid to the 
British consul for the benefit of those en- 
titled to the same. 



COULTER (UNITED STATES v.). See Case 
No. 14,875. 



Case No. 3,S78. 

COUMBE T. NAIRN. 

[2 Cranch, C. C. 676.] * 

Circuit Court, District of Columbia." May 
Term, 1826. 

Appeal from Superseded Judgsiekt. 

The defendant, against whom a judgment has 
been rendered by a justice of the peace, cannot 
maintain an appeal from tiiat judgment after 
having superseded it by confessing a new judg- 
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ment, with sureties, and sis months' stay, ac- 
cording to the provisions of the act of assem- 
bly. 

This was an appeal from the judgment of 
a justice of the peace. The defendant had 
superseded the judgment by confessing a 
new judgment for the same amount, with 
sureties, and thereby obtained a stay of sis 
months, as provided by Act Md. 1791, c 67. 

THE COURT (MORSBLI/, Circuit Judge, 
absent) was of opinion that the ori^nal judg- 
ment was merged in the new judgment, and 
could not now be the subject of appeal. 

Appeal dismissed with costs. 



Case No. S,S79. 

COUNCER V. The A. U GRIFFIN. 

[5 Am. Law Reg. (N. S.) 45.] 

District Court, N. D. New York. Aug. Term, 
1865. 

Master's Report — "Golb or Canadian Cok- 

RENCT. " 

A libel for the loss of a vessel on the Canadian 
shore of Niagara river, having been referred 
to a master, he reported that at the time of the 
loss the vessel was worth a certain sum of 
"dollars in gold, or Canadian currency," and 
that gold or Canadian currency was, at such 
time, at a premium of forty-nine per cent, over 
United States legal-tender notes. Held, that the 
value being reported at a certain sum in for- 
eign currency, the damages were to be esti- 
mated at the value of that sum in United States 
notes, and the use of the word "gold" in con- 
nection with Canadian currency did not re- 
quire any different rule than would have been 
applied had the value been stated in the for- 
eign currency only. 

£Disapproved in The Blohm, Case No. 1,556.] 

In admiralty. This suit was brought [by 
Richard "Wells Councer against the steam-tug 
A. L. Griffin] to recover the damages sus- 
tained by the libellant in the loss of the scow 
Andrew Murray, on the Niagara river, at the 
mouth of Chippewa creek, in Canada West, 
on the 14th day of December, 1863.' After 
the hearing, upon pleadings and proofs, an 
interlocutory decree was made, referring it to 
a commissioner "to take the necessary proofs, 
and report the amoimt of damage which the 
libellant had sustained by reason of the loss 
of his scow," &c. In pm-suance of such de- 
cree of reference, the commissioner reported 
"that on the 14th day of December, 1863,— 
on which day the said scow Andrew Mmrray 
was lost, — she, the said scow Andrew Mur- 
ray, was worth, including equipments, at 
Chippewa, the sum of nine hundred and fifty 
dollars in gold, or Canadian currency, and 
that the" interest on nine hundred and fifty 
dollars from the 14th day of December, 1863, 
to and including the date of this report, is the 
sum of forty dollars and fifty-three cents," 
and also "that on the 14th day of December, 
1863, gold, or Canadian currency, was at a 
premium in the city of Buffalo of forty-nine 
per cent, over United States legal-tender 
notes." The commissioner's report was 



dated on the 24th day of July last Upon 
the coming in of this report, it was insisted 
by the counsel for the libeUant that, in esti- 
mating the damages of the libellant, the 
forty-nine per cent, reported by the commis- 
sioner as the difference between Canadian 
currency and United States legal tender 
notes should be added to the value of the 
property lost, and the interest on that value 
as reported by the commissioner; while the 
counsel for the respondent insisted that, by 
the act of congress, the dollar of the U. S. 
legal tender note was in law the exact equiv- 
alent of the gold dollar, and that therefore 
the premium reported and claimed could not 
be allowed. 

G. B. Hibbard, for libellant 
A. P. Nichols, for respondent 

HALL, District Judge. The commissioner 
has reported the value of the property lost, 
and not the amount of the libellant's dam- 
ages; and the value thus reported he states 
to be the value in Canadian currency or gold, 
at the time and place of the loss,— that is, at 
the mouth of Chippewa creek, in Canada, in 
December, 1863. The report also shows, or 
rather assumes, that Canadian cm-rency and 
gold were of equal value; and states that 
both then bore a premium of 49 per cent, in 
this city. The report shows in substance 
that the value of the scow, at the time and 
place of the loss, was §950, in the currency of 
Canada, and that the dollar of Canadian cur- 
rency was then worth $1.49 in the currency 
which then was and now is the universal if 
not the legal standard of value in the United 
States. Whether this currency is or is not 
the present legal standard of value it is not 
necessary now to inquire, for the coimsel for 
the libellant and the counsel for the respond- 
ent alike assumed, as the basis of their re- 
spective arguments, that the decree in this 
case might be legally paid in the United 
States legal-tender notes, and that the libel- 
lant could not require its payment in the 
gold and silver coins which formerly consti- 
tuted the only legal-tender money of the Unit- 
ed States. "Consensus facit legem." As- 
suming, then, that the decree in this case 
may be discharged by the actual offer, in 
proper form, of United States legal-tender 
notes in payment, the question is how, upon 
the commissioner's report, the damages of the 
libellant are to be computed? In thus stat- 
ing the question I intend to avoid the discus- 
sion, in detail, of the several exceptions taken 
to the commissioner's report, for such excep- 
tions relate, in form at least, to that portion 
of the report which states the value of the 
libeUant's scow at the-time and place of loss, 
and not to the fact that the commissioner has 
not reported, in direct terms, the amount of 
the libellant's damages. The report does not 
state the actual damages of the libellant, but 
simply furnishes the data upon which those 
damages can be computed, according to the 
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rule of damages or computatioa wMch may 
be adopted by the comi^ It assumes that 
the proper measure of damages for the loss 
referred to is the actual value of the property 
lost at the time and place of the loss, with 
legal intei-est, and then states that value in 
Canadian currency, and computes interest 
thereon. The use of the word "gold" in con- 
nection with "Canadian currency," although 
the American gold dollar may in fact have 
been in the contemplation of the commission- 
er, does not require that any effect should be 
given to the report which woiild not have 
been required if the value had been stated in 
"Canadian currency" only. Canadian cur- 
rency is a foreign currency; and though the 
Canadians use the term "dollar" as the desig- 
nation of the unit of their ciurency, as we do 
in reference to our own currency, it does 
not legally or necessarily follow that their 
dollar is the equivalent of ours. In fact the 
report shows that one hundred dollars of 
their currency was, at the time of the loss, 
of the value of one hundred and forty-nine 
dollars of ours; and therefore, to indemnify 
the libellant for his loss by a payment in our 
currency, it is necessary to give him one hun- 
dred and forty-nine dollars of such currency 
for every one hundred dollars of the value of 
his property estimated in the ciu:rency of 
Canada. 

Much of the appearance of difficulty, which 
at the hearing cast doubt upon this question, 
is undoubtedly due to the fact that the cur- 
rency of Canada, lilse that of the United 
States, is a decimal currency, with the dollar 
as a unit; and that the coined dollar of the 
two governments is supposed to be of equal 
value. Whether it is so or not is not a ques- 
tion of law, but of fact, and the question un- 
der consideration must be decided upon the 
principles which would have governed it if 
the loss had occurred in Bordeaux or Odessa, 
and the value of the property lost, at the 
time and place of loss, had been reported in 
fi:ancs or rubles. That the loss occurred 
within a mile of the line dividing the United 
States and Canada, and that values are ex- 
pressed in dollars and cents there as well as 
here, can make no difference in the principles 
of law applicable to the case; and, if we 
look at the equities of the case, it must be ap- 
parent that the legal rule is the equitable one. 
If the loss had occurred at Schlosser, instead 
of at Chippewa, on the opposite shore, the 
damages to be recovered would have been de- 
termined by the value of the scow and her 
equipments at Schlosser, in the currency of 
the United States; and certainly there can be 
no equity in adopting a different rule, and 
taking from the libellant neai-ly one-third the 
sum necessary to be paid for his actual in- 
demnity, simply because the loss occurred 
near the opposite side of the river. If the 
loss had occurred in Russia, and the proof 
had shown the value of the property in 
rubles, at the time and place of the loss, it 
would hardly have been claimed, against the 
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general current of authority, that the libel- 
lant would not be entitled to a decree for the 
actual value here, in the existing American 
currency, of the number of rubles which his 
vessel was worth in Russia, and the amount 
of damages in this case must be computed 
upon the same principles. Story, Confl. Laws, 
§§ 307, 314; Story, Prom. Notes, § 390, note 1; 
Pars. Bills & N. 648.^ A decree in accord- 
ance with this opinion wiU be entered. 

Affirmed by Mr. Justice Nelson, on appeal, 
August, 1865. rCase unreported.] 



Case No. 3,280. 

The COUNTESS OF DUFFERIN. 

[10 Ben. 155.]* 

District Court, B. D. New York. Oct. Term, 
1878. 

Seaman's Wages— Waiver op Lien— Pkesomp- 
Tio:s — Lex Cokteactus. 

1. C. signed shipping articles at Cobourg, 
Canada, to go on hoard of a yacht as sailing 
master, on a voyage to Philadelphia, at a rate 
of wages of $1 a day. Subsequently, but on 
the same day, an agreement was made between 
C.,- G- and B., which, after setting forth that 
0. had begun to build the yachl^ but had not 
been able to finish her, and had put the title in 
G-,, provided that &. should hold the yacht in 
trust for C, B. and G-. himself; that G. should 
manage her, and after she had gone to New 
York and Philadelphia, should sell her, and from 
the proceeds, after paying all debts due, should 
pay certain sums to B., C. and himself, and that 
C should go as sailing master at $60 a month. 
The yacht having come to New York, C. filed a 
libel against her for wages: Held, that the right 
of O. must be governed by the agreement and not 
by the articles; that under that aereement C. 
must be held to have waived any right of lien 
on the vessel for wages. 

2. As the vessel was a foreijxn vessel and the 
contract was made in a foreign port, section 
4535, Rev. St U. S., could have no effect in 
the case. 

3. The court could not presume that the 
statutory law of the dominion of Canada is the 
same as that of the United States. 

4. In the absence of any evidence as to the 
law of the place where the contract was made 
and to be in a substantial part performed, the 
law maritime will be presumed to be the law 
controlling the mariner's contract. By that 
law it is competent for the mariner, by his 
agreement understandingly made in a proper 
case, to waive his lien for wages. 

Benedict, Taft & Benedict, for libeUant 
Scudder & Carter, for claimant. 

BENEDICT, District Judge. The agree- 
ment made, with the libellant subsequent to 
the shipping articles, is the agi-eement ac- 

* See the case of The Rochambeau [Case No. 
11,973], in which Judge Ware, of the district 
court of Maine, held that a seaman shipped 
on board of an American ship at St. John's, New 
Brunswick, for a voyage to London and back, 
and afterwards serving on board under such 
contract, mi^ht recover, in the United States, 
double his stipulated wages; gold then being at 
a premium of 100 per cent. 

- [Reported by Robert D. Benedict, Esq.', and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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cording to which, the lihellant's right to pro- 
ceed against this yacht for his wages as the 
sailing master thereof must be determined. 
The contract of the shipping articles, if sub- 
sisting, would not avail him, as at the rate 
of wages stated in the shipping articles he 
has been overpaid. The subsequent agree- 
ment was entered into by the libellant as a 
part-owner in the vessel for the purpose of 
enabling the vessel to be finished and to run 
races at New Torls: and Philadelphia, in 
which races she was to be sailed by the libel- 
lant. By the agreement it was stipulated 
that the libellant should be sailing master at 
§60 per month. No limit whatever is as- 
signed to the length of the employment, ei- 
ther by reference to any voyage or voyages, 
or to any period of time. According to the 
agi'eement, the libellant was at liberty to 
leave the vessel certainly at the end of the 
first month. The agreement creates a trust 
for the benefit of the libellant and others, 
and it cannot be supposed that any of the par- 
ties contemplated that the libellant, in case 
he should leave the vessd. at the termination 
of the month or at any other time, should 
have the right to proceed against the ves.sel 
to enforce a lien for his wages, and so put 
an end to the adventure. The nature and 
object of the agreement are inconsistent with 
the right of lien claimed by the libeUant, and 
that right must be deemed to have been 
waived by the execution of the new agree- 
ment made subsequent to the shipping arti- 
cles upon which alone his right of action 
rests. Section 4535 of the Revised Statutes 
can have no operation here, as this was a 
foreign vessel and the contract made in a for- 
eign port. 

The court can not presume that the statu- 
tory law of the dominion of Canada is the 
same as the United States statutory law de- 
clared in section 4535. 1 Greenl. Ev. § 488; 
Cutler V. Wright, 22 N. Y. 481. 

In the absence of any evidence as to the 
law of the place where the contract was 
made and to be in a substantial part per- 
formed, the law maritime wiU be presumed 
to be the law controlling the mariner's con- 
tract. By that law it is competent for a mai*- 
iner by his agreement understandingly made 
in a proper case to waive his right to pro- 
ceed against the vessel for his wages. 

The libel must be dismissed, and with costs. 
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Case No. 3,28S. 

COURCIER V. RITTER. 

[4 Wash. C. C. 549:^ 1 Am. Lead. Cas. 687.1 

Circuit Court, E. D. Pennsylvania. Oct. Term, 
1825. • 
Pkincipal and Agent— Ratification. 

1. General rule as to the duty of an agent 
in obeying the orders of his princip^. 

2. A merchant of Philadelphia sends a cargo 
of coffee to his correspondent at Bourdeaux, 
and writes as follows: "Malie sale of the 
coffee immediately on arrival, and forwarij the 
returns in the articles mentioned below, by the 
same vessel." It was the duty of the agent to 
sell immediately on arrival, no matter at what 
loss, if he could; or as soon as he could. He 
had no right to esereise any discretion. 

[Followed in Washington Fire & Marine Ins. 
Co. V. Chesebro, 35 Fed. 478.] 

3. If the agent disobeys his orders, and makes 
a full and candid statement of all the facts on 
which his judgment was exercised to his prin- 
cipal, and the latter makes no objection to his 
conduct, or is silent respecting it, this amounts 
to a recognition of it, and will excuse the agent. 

[Cited in Le Roy v. Beard, 8 How. (49 U- 
S.) 468; Norris v. Cook, Case No. 10,305.] 

4. In the same case, the other part of the or- 
der was complied with; the agent sending the 
return cargo ordered, by the same vessel. The 
acceptance of that cargo by the principal, is no 
ratification of the agent's conduct, in not selling 
as soon as he could. 

In October, 1812, the defendant, a mer- 
chant of Philadelphia, consigned to the plain- 
tiff, a merchant of Bourdeaux, forty bags 
of coffee, weighing betwen five and sis thou- 
sand pounds, which were accompanied by a 
letter of advice, apprizing him of the con- 
signment, and containing the following or- 
der, viz. "You will please to make sale of 
the coffee immediately on arrival, and for- 
ward the returns in the articles undermen- 

^ [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under tlie 
supervision of Richard Peters, Jr., Esa-] 
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tioned, by the same scliooner." The vessel 
was compelled to put in at Bayonne, where 
she arrived in December of that year, but 
was not permitted to land her cargo until 
the 24th of March, 1813, when the coffee 
was placed in entrepot On the 9th of Feb- 
ruary, 1813, the plaintiff wrote to the de- 
fendant, announcing the arrival of the vessel 
at Bayonne, and stating that the times were 
very dull; that the cargo could not then be 
landed, but that he should ship him by the 
vessel, a retm*n cargo as ordered; and con- 
cluding with assurances that he should use 
his best endeavours to obtain an advantageous 
sale of his coffee. On the 28th of April, 1813, 
he again wrote to the defendant as follows: 
"I have not been able yet to procure a sale for 
yom* coffee, but no exertions will be wanted 
to avail myself of the first favourable change 
in the market. Circumstances are not fa- 
vom'able at the present moment, and nothing 
but very dry and white Havanna sugars can 
command any sales," The plaintiff did not 
again address the defendant until the 21st of 
May, 1815, when he wrote to him and en- 
closed an account of sales, by which it ap- 
peared that the coffee had brought only one 
franc, seventeen centimes a pound, which 
made a considerable balance against the de- 
fendant, for which this action was brought. 

For the plaintiff, it was contended: (1) 
That the operations of the hostile armies to 
the north, and in the Peninsula, dming ^he 
3'ear 1813, and down to the restoration of 
the Bourbons, produced a state of things 
which could not be known to, or anticipated 
by the defendant in October, 1812, and so 
reduced the price of all colonial produce in 
France, that had the plaintiff obeyed literal- 
ly the order contained in the defendant's let- 
ter of October, 1812, he would have sub- 
jected his coiTCspondent to a very consid- 
erable loss. That this was therefore a case 
where a consignee is justified m departing 
from the strictness of his instructions, and 
in exercising a discretion with an honest in- 
tention to promote the interest of his em- 
ployer; and if he should be mistaken in his 
judgment, whereby a loss happens, it ought 
not to fall on the agent 4 Binn. 361. (2) 
That if the law be otherwise, still, by ac- 
cepting the return cargo, which was pro- 
cm'ed by an advance made by the plaintiff, 
and was not pm'chased with the proceeds of 
the outward cargo, and by not promptly ob- 
jecting to the plaintiff's alleged violation of 
his orders, of which the letter of the 28th 
of April informed him, the defendant ratified 
what was done. 1 Ves. Sr. 509; 2 Term R. 
188; 1 Emei'ig. Ins. 144, 145; 12 Johns. 300; 
3 Cow. 281; 1 Yeates, 487. 

The counsel for the defendant contended: 
(1) That the order being positive, nothing 
could excuse a violation of it but an inability 
to sell; the contrary of which is proved by the 
evidence. (2) The letter of the 28th of April, 
stating an inability to sell, disclosed no vio- 
lation of the order; and consequently the si- 



lence of the defendant could not be a tacit 
ratification of an act of disobedience not 
stated by the plaintiff. The parol evidence 
given in the cause will be noticed in the 
charge. 

Chauncey & Binney, for plaintiff. 
Mr. Bradford and J. Sergeant, for defend- 
ant. 

WASHINGTON, Chrcuit Justice. There are 
two questions for the consideration of the 
jury. (1) Were the defendant's orders dis- 
obeyed; and if they were, does the plaintiff 
stand excused by the circumstances which 
his counsel have urged in his favor? (2) If 
this point be against him, has the defendant, 
by his conduct, discharged him from the le- 
gal consequences of his disobedience? 

1. The order contained in the letter of in- 
struction which accompanied the coffee con- 
sisted of two parts: (1) To sell the coffee 
immediately on arrival; and (2) with the 
proceeds, to purchase a retiu'n cargo, to be 
forwarded by the same vessel. It will be 
necessary to keep in mind these parts of the 
order, when we come to the examination of 
the second question. The obvious meaning 
of the first part is: sell immediately on ar- 
rival, if you can, or as soon as you can. This 
results from the consideration that no per- 
son can be supposed to be so absurd as to 
require another to do what is impossible, nor 
can the other be supposed to contract to do 
it The law contemplates no such case, and 
consequentiy makes no provision for it, oth- 
erwise than to excuse the pax-ty for the 
breach of a contract, the performance of 
which, circumstances have rendered impos- 
sible. Questions between principal and 
agent frequently occur in com*ts of justice, 
as to the construction of the orders which 
are alleged to have been violated, whether 
they are positive and unqualified, or leave 
a discretion with the agent If they are so 
ambiguous that two consti'uctions may fair- 
ly be given to them, every principle of jus- 
tice demands that the want of precision in 
the writer should fix the loss, if any, upon 
him, rather than upon his eor;:espondent 
If the order leaves him a discretion, the law 
requires of him nothing farther than the ex- 
ercise of a sound, honest judgment But if 
the order be free from ambiguity; is positive, 
and unqualified; it must be rigidly obeyed, 
if it be practicable; and no motive connected 
with the interest of the principal, however 
honestiy entertained, or however wisely 
adopted, can excuse a breach of it This is 
a general and well established principle of 
law, to which I am aware of no exception. 

It has been argued for the plaintiff, that 
no "man can be supposed to act so absurdly 
as to mean that his ^.roperty should be sac- 
rificed, or even sold at a loss by his agents; 
and therefore, that the most positive order 
should be so construed as to give a direction 
where such a consequence, resulting from 
circumstances not known or contemplated by 
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the principal, would attend a strict perform- 
ance of the order. But were this argument 
to receive the sanction of the court, it would 
he highly mischievous, by confounding all 
distinction between positive and discretion- 
ai-y powers, and thus unsettling well known 
and established principles of law. It would 
be particularly so to commerce, which can- 
not well be transacted but by the instru- 
mentality of agents. Risk of profit or loss 
in foreign markets, is the inseparable attend- 
ant of the trade which is carried on with 
them; and yet no merchant in the" posses- 
sion of his reason ever did anticipate the in- 
curring of the latter, much less the sacrifice 
of the articles consigned to his agent for sale 
there. But he knows that war, political oc- 
currences, and unexpected glut of the for- 
eign market with the articles on which he 
calculates to make a profit, as well as other 
causes, equally unexpected, may intervene 
to frusti-ate all his calculations. He may, 
from those considerations, deem it prudent 
to confer on his agent an unlimited, or a 
qualified discretion. But if he determine to 
rely solely on his own judgment, and to ex- 
clude all disa*etion in his agent; to sanction 
a latitude of action in the latter, beyond the 
rigid commands of his orders, would be to 
declare, what no person will attempt to 
maintain, that there is no intelligible dif- 
ference between limited and unlimited pow- 
ei-s. The principal could never be certain 
when he had given a positive order, and the 
agent could never know when he might, with 
safety to himself, exercise a discretion, and 
to what extent; since the circumstances of 
the different eases on which his judgment is 
to be employed, to find out when he may, 
and when he may not depart from his orders, 
will generally be various, and therefore al- 
ways embarx-assing. But so long as he is 
held to a strict compliance with an order 
plainly expressed, the principal can never 
complain, nor can the agent suffer; be the 
consequences to the former what they may. 
It has been observed that a strict compli- 
ance with the order in this case could not 
be observed, as the vessel arrived at Ba- 
yonne instead of Bourdeaux, and no sale 
could be made before the cargo was lauded. 
The answer to the first part of the argu- 
ment is, that the consignment was accepted 
by the plaintiff, after he knew of her arrival 
at the former port; and as to the second, the 
order was not disobeyed, if no sale could be 
made until the coffee was landed. The case 
of Dusar v. Perit, 4 Bin. 361, which the 
plaintiff's counsel supposed afforded an in- 
stance of an exception from the general rule 
which we have laid down, seems to us rathec 
to illustrate and confirm it In that ca'se, 
the supercargo was authorised to sell the 
vessel and cargo at Havanna, at a cer- 
tain price for each. He was compelled by 
misfortune experienced on the voyage to put 
in there and to unload, for the purpose of 
having the vessel hove down. Whilst in this 



situation, the limited price for the vessel was 
offered and accepted; and the market for the 
flom- promised to equal that at which his 
instructions restricted him, and at which 
he actually sold a part; but before the sales 
of the whole cargo were completed, the mar- 
ket fell, and he was compelled to take, for 
the residue of the cargo, less than the limit- 
ed price. As to that part of the cargo, the 
sale was a matter of uncontrollable neces- 
sity; since having, in compliance with his 
order, sold the vessel, and having no au- 
thority to purchase, or to hire another ves- 
sel, it was impossible to comply with his 
orders, in case the prescribed price could 
not be obtained, to proceed to another mar- 
ket. A strict compliance with the orders 
therefore, became impracticable. 

The only question for the jury to decide on 
this point is, whether the order to sell imme- 
diately on arrival, was practicable? It is 
clear that it was not so until the coffee was 
landed. Was it then practicable? This is a 
question for you to decide upon the evidence. 
Two of the witnesses examined by the plain- 
tiff, have deposed that the state of the mar- 
ket for all colonial produce, during the year 
1813, was bad, and that the plan of holding 
up these articles was generally adopted by 
the merchants of Bourdeaux. One of them 
states, that dm-ing that year, sales were im- 
possible. The other deposes, that till July, 
1813, sales were made in Bourdeaux, but that 
after that month the price was nominal, 
there being no purchasers. The clerk of the 
plaintiff swears, that sales of coffee could 
not be made at Bayonne in that year; for 
which reason the plaintiff was unable to dis- 
pose of that consigned to him by the defend- 
ant. A fourth witness has sworn nearly to 
the same effect; and all of them agree, that 
the plaintiff adopted tlie same conduct in re- 
lation to his brother's" coffee, as he did in the 
instance now under consideration; and that 
other merchants observed a similar policy, 
from a view to the interest of their employ- 
ers. Upon this latter part of the evidence, it 
may be proper to observe, that it might have 
been of material importance, if discretionary 
powers had been confided to the plaintiff; 
but it can have no weight in a case like tlie 
present, where the order to sell immediately 
was imperative. On the other side, the cap- 
tain of the vessel has deposed, that he had 
about the same quantity on board with that 
shipped by the defendant, which he sold at 
Bayonne, whilst it lay in entrepot, in two 
parcels, one for four firancs twenty-five cen- 
times per poimd, and the other for four 
francs fifteen centimes per pound. But his 
oflicers were unable to dispose of the quan- 
tity which they took out. Two other wit- 
nesses, merchants of Bayonne, have deposed, 
that this article sold there from March to 
May, 1813, at from four francs twenty cen- 
times to four francs forty centimes, and in 
Jirne, at from four francs ten centimes to 
foiu' francs twenty centimes; and that sales 



[6 Fed. Cas, page 647 J 



(Case No. 8,283) COURIEE 



at those prices were easily efEected, tiotli pub- 
licly and privately, during tiiose months. If, 
upon this evidence, and the principle of law 
which has been stated, the jury should be of 
opinion that the plaintiff is chargeable with 
a breach of orders; the remaining question 
is, has the defendant by his conduct dis- 
charged him from the legal consequences of 
his disobedience? The plaintiff's counsel 
have very properly insisted, that, if the prin- 
cipal, being informed by his agent of his de- 
viation from his orders, make no objection 
to his conduct, the law construes his silence 
into a tacit recognition of the act or omission, 
against which he wiU not be permitted aft- 
erwards to complain. The reason is obvious. 
He shall not, by his silence, place his agent in 
the predicament of losing all the gain which 
may result from his well intended disobedi- 
ence, and yet be exposed to sustain the loss 
which a mistaken judgment, or unforeseen 
circumstances, may produce. But to entitle 
the agent to the benefit of this principle of 
law, it is incumbent upon him to act with 
the utmost good faith, by making to his em- 
ployer a candid disclosm'e of his conduct, and 
of the causes which influenced it, in order 
that the latter may have the means of judg- 
ing in respect to the course which it becomes 
him to adopt The question then is, has such 
a disclosm-e been made by the plaintiff in this 
case? His cotmsel endeavour to excuse him 
upon the ground that political events, un- 
known to and unexpected by the defendant, 
had so depressed the price of all colonial 
produce in France, that sales could not be 
made of the coffee in* question, after its ar- 
rival and being landed, without subjecting 
their principal to a heavy loss, and on that 
account he was justified in disregarding the 
strict injunctions of the order to sell imme- 
diately. But did then: client make such a 
statement in his letter to the defendant of 
the 28th of April, 1813? This is its lan- 
guage: "I have not been able yet to procure 
a sale for your coffee, but no exertions will 
be wanted to avail myself of the first favor- 
able change in the market. Circumstances 
are not favorable at the present moment, and 
nothing but very dry and white Havanna su- 
gars will command any sales." He does not 
say that he has declined selling on account of 
the low price of coffee, which would subject 
his correspondent to a loss— but, that the sale 
of it is impracticable,— and that no colonial 
produce will command any sales except a par- 
ticular kind of sugars. He discloses no breach 
of orders whatever, if the fact was that no 
sales could be made; and consequently the 
defendant's silence had no known violation 
of duty to recognize or to ratify. He had a 
right to conclude that, if no sales could then 
be made, yet, that regarding the original or- 
der, the plaintiff would sell as soon as it 
should be in his power to do so. No further 
communication was made to the defendant 
till JIarch, 1815, when the letter, covering 
the account of sales, was written. If, then. 



the jury should be of opinion, upon the evi- 
dence, that sales could have been effected at 
the time the letter of April was written, the 
silence of the defendant does not amount to a 
ratification of the plaintiff's conduct in not 
selling. 

But it has been further insisted for the 
plaintiff, that the defendant, by his accept- 
ance of the return cargo, although it was not 
purchased with the proceeds of the coffee, 
amoimted to a dispensation from a sti*ict 
compliance with the defendant's order. The 
com't is of a different opinion. I have before 
observed, that that order consisted of two 
parts. One of them I have just disposed of; 
the other was, to purchase a retm-n cargo 
with the proceeds of the coffee. This was 
not done, and consequentiy, the defendant 
might have refused to take that cargo to 
himself, or he might have received and sold 
it for his own security, but as the plaintiff's 
agent. But having chosen to pm-sue a differ- 
ent com'se, he cannot now, nor does he com- 
plain of a breach of that part of his order 
which pointed out no fund with which this 
cai'go was to be purchased. But this has 
nothing to do with that part of the order 
which directed the plaintiff to sell the coffee 
immediately on its arrival. The whole cause 
then turns upon the question of fact, wheth- 
er it was practicable to sell the coffee at all, 
at or after the time it was landed in 1813? 
If it was, the loss must be borne by the 
plaintiff. 

The jury found for the plaintiff $443 dam- 
ages, being about the balance claimed by the 
coimsel in the event of his being considered 
as having broken his orders. 
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The COURIER. 

[1 Adm. Eec. 287.] 

Superior Court, S. D. Florida. Feb. 27, 1836. 

Salvage— CoMPEMSATioN. 

[1. Standing by a vessel in such a perilous 
position as to excite apprehension for her safe- 
ty, and relieving her of a part of her cargo, is 
a salvage service, although the assistance ren- 
dered might not have been actually necessary.] 

[2. Such a service should be compensated be- 
cause the presence of the salving vessel stimu- 
lated those on board the one in danger to 
exert themselves to preserve the vessel and car- 
go, and prevented the attention of the crew 
from becoming distracted from such preserva- 
tion by fears of their personal safety.] 

[3. The vessel and cargo being worth up- 
wards of $38,000, the salvors should be allowed 
the sum of a littie over 6 per cent, of the 
value of the property relieved.] 

[Cited in The Philah, Case No. 11.091a; Pent 
V. The Ocean Belle, Id. 10,901.] 

[In admiralty. Libel by Latham Fitch 
against the French brig Cornier de Vera Cruz 
and cargo for salvage service.] 

A. Gordon, for libellant. 
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Wm. E. Hackley, for respondent 

WEBB, Judge. This is a Ubel filed for the 
recovery of compensation in the nature of 
salvage for services rendered the French trig 
La Courier de Vera Cruz, while stranded on 
the Florida reef. The facts in connection 
•with the ti-ansaction are variously stated by 
the diffex-ent parties, and the merit of the 
services rendei-ed seems to be vai-iously esti- 
mated by them. One fact, however, is ren- 
dered certain; and that is that the brig, lad- 
en with a valuable cargo, was ashore on a 
rocliy bottom, and in a condition to excite 
considerable apprehension on the part of her 
master and those interested in her pi"eser- 
vation. The most valuable portion of her 
cargo, was taken out and transferred to the 
vessel of the libellant, and afterwards, by us- 
ing proper exertions, she was hauled off the 
rocks, and brought to this port. 

On the part of the respondent, it is urged 
that, had no assistance been afforded them, 
the crew of the brig, by throwing overboard 
about twenty tons of logwood, could have 
relieved her, and saved all the residue of her 
lading. This may be true, and yet, under 
a different condition of weather from that 
which prevailed at the time, or had there 
been a mistake in this expectation, the vessel 
and her cargo, without assistance, might have 
been wholly lost. The services may therefore 
have been highly important to its preserva- 
tion. They ai-e not, however, of that char- 
acter which is imputed to them by the libel- 
lant. Still, the fact of their having assist- 
ance at hand was, of itself, even though no 
actual services had been rendered, of much 
importance. It tended to excite the energies 
of those who were placed in difficulty, and to 
stimulate them in the use of those exertions 
which were essential to the preservation of 
the property, instead of distracting the at- 
tention of the crew by an inquiry into the 
reasons of personal safety. 

The brig and cargo are estimated to be 
worth upwards of thirty-eight thousand dol- 
lars, the whole of which was involved in 
difficulty and peril, and have been relieved 
from that difB.culty and danger by the aid 
of the libellant, and for which the court con- 
ceives he is entitled to a liberal reward. 
Two thousand five hundred dollars will be but 
little over six per centum upon the value of 
the property relieved, and will not, in the 
opinion of this court, be more than a fair 
compensation for the service rendered. 
Wherefore, it is considered, adjudged, and 
decreed by the com't that the marshal pay 
into the registry, out of the money levied on 
in this case, the sum of two thousand five 
hundred dollars, and a sufficient sum to pay 
the costs of this suit, and that he then re- 
store the said brig and the residue of her 
cargo to air. Juan Baptiste Dolhaborth, the 
master, for and on account of all concerned 
and interested therein. And it is further or- 
dered and decreed that the clerk of this com*t 



pay over the said sum of two thousand five 
hundred doUars to the libellant, in full for the 
services rendered in this case, and the costs 
to the parties entitied to the same. 



COURSAULT (DUTIUa v.). See Case No. 
4,206. 

COTJUSE V. JOHNSON. See Case No. 3,288. 



Case ISTo. S,S84. 

In re COURT et al. 

[17 N. B. R. 555.]* 

District Court, S. D. New York. May 3, 1878. 

MoTios BY Petitioner to Set Aside Adjudica- 
tion IN Bankkuptct. 

0. joined in a voluntary petition with his 
partners and participated actively in the pro- 
ceedings. After the lapse of about five months 
he moved to set aside the adjudication on the 
ground that he was induced to join in the peti- 
tion by fraudulent misrepresentations of his co- 
partners and the attorney who prepared the 
petition and schedules, that the firm was not in 
fact insolvent and that the proceedings were 
carried on in the interest of his copartners for 
the purpose of depriving him of his property. 
Held, that, upon the bare . possibility that C. 
might, against all his laches and against all his 
acts of acquiescence, prove the fraud alleged, 
substantial justice does not require that the 
creditors whose rights have become fixed 
through his voluntary acts should be subjected 
to the delay and expense incident to such an 
investigation. 

[Cited in Re Lalor, Case No. 8.001; Re 
Meade, Case No. 9,370.] 

[In the matter of J, W. Court, John 0. 
Barlow, and Robert A. Rutter, bankrupts,] 

CHOATB, Disti-ict Judge. Motion by one 
of the banlcrupts, J. W. Comt, to set aside 
the adjudication on the ground that he was 
induced to join in the petition for an adjudi- 
cation by fraudulent misrepresentations of 
his copartners. Barlow and Rutter, and the 
attorney who acted for them and him in pre- 
paring the petition and schedules, and that 
the proceedings are in fact carried on in the 
interest of Barlow and Rutter, for the pur- 
pose of depriving him of his property, to 
enable them to have it bought up in their in- 
terest, and that the firm was not in fact in- 
solvent. Court, Barlow, and Rutter consti- 
tuted the firm of J. W. Court & Co., and on 
the 13th of November, 1877, on their own 
petition they were adjudicated oankrupts. 
Court joined in the petition and signed and 
verified the schedules. This motion is made 
upon the affidavit of Court, which alleges in 
substance the fraud as above stated and the 
actual solvency of the firm and that a large 
part of the debts of the firm had been bought 
up by or in the interest of his copartners, 
and that the remaining creditors of the firm 
as well as his individual creditors are will- 

^ [Reprinted by permission.] 
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iug to release him. On this affidavit an 
order to show cause was granted with a tem- 
porary stay of proceedings in the case. No- 
tice of motion has been served on the as- 
signee and the creditors. The assignee alone 
appears to oppose. The opposing affidavits 
of the attorney by whom the original papers 
were prepared and of the copartners Barlow 
and Rutter deny the allegations of fraud and 
misrepresentation. But without going into 
■disputed questions of this character, I am of 
opinion that enough appears upon the rec- 
ord here, which is not disputed, to make it 
evident that the proceedings should not be 
set aside. 

After the adjudication, the first meeting of 
the creditors was held. Court appeared at 
that meeting and participated in its proceed- 
ings. An assignee was chosen; Court after- 
wards made a motion to set aside the elec- 
tion of the assignee, which motion was heard 
and denied. He was also examined as one 
of the banki'upts and was represented by 
counsel other than the attorney who pre- 
pared the original papers in the case. Upon 
his examination he swore that he had no 
knowledge whatever as to the value of the 
stock and machinery belonging to the firm, 
and yet his own affidavit to their value is 
now relied on so far as that value Is impor- 
tant on the question of the solvency of the 
firm, "as the only evidence upon which the 
■court can rely. A bid having been made for 
the property of the firm at private sale, a ref- 
erence to the register has been ordered to 
inquire into the expediency of accepting the 
bid. Court attended the reference and was 
examined as to value of the property. He 
swore tliat the amount bid, two thousand 
and eighty-five dollars, was its full value and 
ought to be accepted. Afterwards a higher 
bid was made by another person, and the bid 
of the party who offered two thousand and 
eighty-five dollars was increased and these 
two bidders continued to bid against each 
other until the second bidder reached three 
thousand two hundred dollars, where the 
matter now rests. It is pretty evident that 
the original bid was really in the intei-est of 
Coiurt, and the other bidder was acting in 
the interest of his copartners, and they have 
each been trying to use the banliruptcy pro- 
ceedings to get possession of the partnership 
property. After all these proceedings and 
the apparently intelligent participation of 
Court therein he now makes this motion. 

The proper expenses and charges of the 
assignee, who is not charged witu participa- 
tion in the fraud, are up to this time up- 
wards of fom^ hundred dollars. 

As to the alleged solvency of the firm, 
which is an essential element in the case at- 
tempted to be made on behalf of Court, his 
own statements, taken in connection with 
the evidence he has made against himself on 
the record in the course of the proceedings, 
do not show the solvency of the firm, even 
throwing out the claim of Barton & Co., 



which he disputes, and the assets of the 
firm are evidently on his own sworn state- 
ments, of little money value. 

This motion was made April 11th, 1878. 
It must be denied on the ground of laches, 
acquiescence and general failure to make 
out on the admitted facts an equitable 
ground for relief. The rights of other par- 
ties have intervened, and become fixed 
through the voluntary acts of Court The 
creditors have been interrupted in the exer- 
cise of their rights to proceed at law for the 
collection of their debts. If these proceed- 
ings are stayed, to await an inquiry by a 
reference into the truth of Court's charges of 
fraud as against his copartners, the creditors 
besides losing their ordinary remedies at 
law, will virtually through the delay and ex- 
pense incident to such an investigation be 
denied the benefit of what advantages the 
bankrupt law gives them against their debt- 
ors. I do not think that the creditors should 
be deemed to have acquiesced in the prayer 
of the moving papers by not appearing. The 
amounts of their several claims as shown by 
the schedules are mostly small, and not such 
as to warrant the employment of counsel to 
represent them, and they may well have re- 
lied on the assignee to bring the principal 
facts, which indeed appear of record, to the 
attention of the court, and upon the court 
to protect them against dearly inequitable 
applications, and the averments of the mov- 
ing papers xmsupported by other proof are 
not sufficiently certain or sufficiently au- 
thenticated to show either that they have 
been settled with by the other copartners, or 
that they are willing to release Co\n:t I 
do not say that against all the laches of the 
petitioner and against all his acts of acqui- 
escence he cannot prove the fraud alleged, 
but I do decide that upon such a bare possi- 
bility substantial justice does not require 
the interruption of the regular proceedings in 
this case. Motion denied. 



COURT (UNITED STATES v.). See Case 
No. 14,S77a. 



Case No. 3,385. 

COURTNEY V. HUNTER. 

[1 Cranch, 0. C. 265.] » 

Circuit Court, District of Columbia. Nov. 
Term, 1805. 

JUBISDICTION OVER ADMINISTRATOR — StATDTE OF 

Frauds. 

1. A defendant, who obtained letters of ad- 
ministration in Fairfax county, before the Dis- 
trict of Cohimbia was separated from it, can- 
not, in a suit in the district, after its separation, 
sustain tiie plea of never administi-ator. 

2. An implied promise is only coextensive with 
the consideration An implied promise, in con- 

^ [Reported by Hon. William Cranch, Chiei 
Judge.] 
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sideration of assets alone, is a promise as ad- 
ministrator. 

Verdict for the plaintiff, subject to the opin- 
ion of the court upon the following questions: 
—1. Whether the defendajit, who obtained 
letters of administratiou in Fairfax county, 
before its separation from Virginia, can main- 
tain the plea of "never administrator." 2. 
Wliether it was necessaiy, tmder the statute 
of frauds, that the promise alleged in the 2d 
count shoxild be in writing. The 1st count 
was upon the pi-omise of the intestate. The 
2d coimt was that in consideration that the 
intestate was indebted to the plaintiff, and 
that the defendant had assets, the defendant 
promised to pay, &c. 

E, J. Lee, for defendant. 

1. An administrator in Virginia is not an 
administrator here, unless he has letters of 
administiution from the orphans' com"t of 
this county. Penwiclc v. Sears' -Adm'r, 1 
Cranch [5 XT. S.] 239. The defendant might 
have been sued as executor de son tort In 
Vu-ginia he could not be sued as administra- 
tor until administi-ation granted. Estates in 
Alexandria are to be administered as in Mary- 
land, pai'i passu. If he is bound to pay as 
administi-ator, and yet cannot collect the as- 
sets, how can he avoid a devastavit? How 
can he ever plead plene administravit? How 
can he maintain a counter suit? The 2d 
count chai'ges the defendant personally, upon 
his own promise, and the judgment wiU be 
de bonis propriis; he cannot be charged up- 
on such a promise to pay out of his own es- 
tate, without a note in writing according to 
the statute of frauds. Hose v. Bowler, 1 H. 
BL 108; Segar v. Atkinson, Id. 102; Lewis 
V. Lewis, Id. 112, note; Rann v. Hughes, 7 
Term R. 350, note; Hawkes v. Saunders, 
Cowp. 289. 

Mr. Youngs, for plaintiff, was stopped by 
THE COURT on the 2d point As to the 1st 
point: If an administrator in Virginia goes 
into Maryland, is he not liable there? He 
cannot be sued as executor de son tort, be- 
cause he had rightful possession of the as- 
sets. If sued as administi-ator in Maryland, 
he may plead plene administravit accoi-ding 
to the laws of Vh'ginia. 

THE COURT gave judgment for the plain- 
tiff upon both points. The case of Rann v. 
Hughes [supra] seems decisive, on the 2d 
point, that the implied promise can only be 
coextensive with the consideration. If the 
consideration he assets merely, the implied 
promise is a promise as administrator, and 
the judgment is de bonis testatoris. If the 
consideration be personal the implied promise 
is personal, and the judgment de bonis pro- 
priis. 



COURTNEY (SWOPE v.). See Case No. 13,- 
703. 



Case ITo. 3,286. 

COURTOIS V. CARPENTIEiR. 

[1 "Wash. 0. O. 376.] ^ 

Circuit Court, D. Pennsylvania. April Term, 
1808. 

Peomissort Note Patablb in Merchandise — 
Law op Place— Judgment Thereon — Custom 
ASD Usage — Interest. 

1. Action on a note payable in sugar, and giv- 
en in Guadaloupe, where a particular custom 
prevails, in relation to the payment of such 
notes, in sugar, 

2. The law of the country, where the con- 
tract is made, must govern it; but, as in the 
courts of the United States, a judgment can 
only be given in money, no other recovery can 
be had upon a note for a certain sum of money 
to be paid in sugar, than for the sum of money 
mentioned in the note. 

[Cited in Taylor v. Carpenter, Case No. 13,- 

785.] 
[See Searight v. Calbraith, 4 Ball, {i U. S.) 

327.] 

3. "When, by the law or custom of the coun- 
try where such notes are given, no interest is 
payable upon them until judgment is obtained 
upon them; in the courts of the United States, 
interest before judgment, will not be allowed. 

The plaintiff and defendant having been 
once subjects of the French government, and 
residents at Point Petre, in Guadaloupe, the 
defendant gave his note, 12th April, 1793,. 
promising to pay to the order of plaintiff, 
7,812 livres, 16 sous, in sugar, as money, 
value received. The defendant is now a nat- 
uralized citizen of the United States. The 
defence was, that these notes, in the island 
of Guadaloupe, form a kind of circulating 
meditma; there being very little cash pass- 
ing between the merchants and planters, or 
merchant and merchant. That when pay- 
ment is to be made, or suit brought, three 
persons are called upon to value the sugar, 
and say how many pounds of sugar should 
be delivered, in satisfaction of the sum men- 
tioned in the note: that these sugar notes 
are always in a state of depreciation, from 
twenty-five to forty per cent below cash: 
that, in 1793 and 1794, it would have been 
easier to pay 3,000 dollars in sugar, than one 
in cash: that these notes only bore interest 
from the time judgment was rendered, or 
they were registered before a notary. On 
these facts, which were proved, the defend- 
ant insisted, first; that the jm-y should value 
the 7,812 livres at the depreciation thus 
proved; and, secondly, shoidd give no inter- 
est 

Mr. Rawle, for plaintiff. 
M. Levy, for defendant 

WASHINGTON, Ch^cuit Justice (chai-ging 
the jury). The laws of the counti-y, where 
this contract was rnade, must govern. These 
notes were payable in Guadaloupe, in sugai% 
at a valuation. The defendant, being sued 

^ [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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here, cannot complain, if liis situation is not 
made worse than it would have been in Guad- 
aloupe. But, as according to our forms of 
proceeding, (and, as to them, tiie laws of our 
country must govern,) a judgment cannot be 
rendered for sugar; the value in money must 
be given, which, in effect, is the precise sum 
stated in the note. For, whether the sugar 
was worth one livre or seven livres per pound, 
still, when that sugar is turned again into 
money, it must come to the same sum. As 
to the fact of the depreciation of these notes, 
it should not be considered any more than in 
rendering judgment on bonds here, wMch. 
we all know will sell, in some cases, at a con- 
siderable discount for cash. As to interest, 
none should be allowed; because, it "is 
proved, that, at Guadaloupe, they do not 
can*y interest, but from the judgment or reg- 
istration. 

The jury found a verdict for plaintifiE. 



COURTRIGHT v. OLARBl See Cases Nos. 
10,767 and 10,768. 



Case 1^0, 3,287. 

COUSOHER V. TULAM. 

[4 Wash. 0. O. 442.] ^ 

Circuit Court, E. T>, Pennsylvania. April Term, 

1824. 

Accounting — Phocedubb on Befebence — Ke- 

POUT. 

1. In an action of account on a reference to 
auditors, under the judgment quod computet, 
all articles of account between the parties, in- 
curred since the commencement of the suit, 
are to be included by the auditors, and the 
whole transactions between them are to be 
brought down to the time when they make an 
end of the account. 

2. In this action the report of the auditors, 
"that the plaintiff has no lesral demand against 
the defendant at present," is not objectionable 
on the ground that it is uncertain or not final. 
But it is so, on the ground that they do not state 
the account, which should always be done on 
the judgment quod computet. 

This was an action of accotmt, which, by 
the agreement of the attorneys, was referred 
to auditors named by themselves, to esamine 
the accounts of the parties as under the judg- 
ment quod computet, with all the powers and 
rights that would belong to auditors appoint- 
ed by the coiu*t. The auditors reported, "that 
after hearing the parties, and examining the 
vouchers produced, they award that the plain- 
tiff has no legal demand at present against 
the defendant" 

0. J.-Ingersoll, for plaintiff. 
Mr. Ingraham, for defendant 

WASHINGTON, Circuit Justice, delivered 
the opinion of the cbmrt This case comes be- 

* [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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fore the court upon a rule to show cause why 
this report should not be annulled; and the 
only objection made to it by the plaintiff's 
counsel is, that it is not final or certain, the 
non-existence of a legal demand being con- 
fined to the period when the report was 
made. If the report had been general, that 
the plaintiff had no legal demand against the 
defendant, it is not denied that it would have 
been final, and sufficientiy certain. But as 
all articles of account between the parties, 
incurred since the commencement of the suit, 
are to be included by the auditors, and the 
whole to be brought down to the time when 
they make an end of the account (per Lord 
Mansfield, 2 Burrows, 1086), it is not per- 
ceived what substantial difference there can 
be between such a report as, it is agreed, 
would be clear of the objection, and the one 
under consideration; for if the plaintiff had 
no legal demand against the defendant at 
the time the report was made, he could have 
none at all, of which the auditors could take 
notice. Should a demand arise subsequent 
to the repox't the plaintiff would not in the 
opinion of the court, be barred from prose- 
cuting the same in another action, or by a 
bill in equity. The only difficulty which the 
court has felt is, that the report awards that 
the plaintiff has no legal demand against the 
defendant instead of stating the account, 
which would seem to be the proper course, 
after a judgment quod computet But as this 
was not made a ground for the mle, and was 
not noticed in argument by the counsel, the 
court feeling indisposed to favour this anti- 
quated form of action, when the remedy by a 
bill in equity might have been adopted, will 
not set aside the report, or send it back on ac- 
count of the defect which has been suggested. 
If the auditors conducted themselves im- 
properly, the remedy of the party aggrieved 
was to bring the matter before the court, 
whilst the auditors were acting on it The 
rule must be discharged. 
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Case No. 3,S88. 

COUSE et al. v. JOHNSON et al. 

[4 Ban. & A. 501; ^ 16 O. G. 719; Merw. Pat 
Inv. 363.] 

Circuit Court, W. D. Pennsylvania. Sept. 
Term, 1879. 

Patents— Expansion op Claim— Patentable In- 
vention. 

1. The patentee's exclusive right is enforcible 
only witiun the limits of his own definition of 
his invention. What he has not distinctiy 
claimed, much more what he has not claimed at 
all, cannot be injected into his claims, even to 
save the patent. 

[Cited in Delaware Coal & Ice Co. v. Packer, 
1 Fed. 852.] 

* [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 
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2. The application of old mechanical devices, 
without material change, to a use in which they 
were not before employed, but which was 
known and had been practised, does not consti- 
tute a patentable invention. 

[Cited in Brown Manuf g Co. v. David Brad- 
ley Manuf g Co., 51 Fed. 227.] 

3. It is not invention to mate the legs of a 
stove long enough to allow a lamp to be placed 
under it, without touching it. 

[This "was a bill in equity by Lucius H. 
Couse and others against Grove H. Johnson 
and others to restrain the alleged infringe- 
ment of letters patent No. 45,957, granted to 
W. B. BiUings, January 17, 1865,] 
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sturgeon & Hallock and B. F. Lee, for com- 
plainants. 

George S. Prindle and Bakewell «& Kerr, 
for defendants. 

McKBNNAN, Circuit Judge. I am unable 
to agree with the ingenious counsel of the 
complainants in his construction of the prin- 
cipal claims of the patent in controversy. 
"Nebulous" as they are, they ought not to be 
expanded constructively beyond the limita- 
tions which tiie patentee has imposed upon 
them, so as to cover subsequent improvements 
in an art in which the invention claimed was, 
at most, only a step in advance. The pat- 
entee's exclusive right is enforeible only with- 
in the limits of his own definition of it What 
he has, then, not distinctly claimed, much more 
what he has not claimed at all, eaimot be 
injected into his daims, even though that may 
be necessary to save his patent. 

The first claim is for "the use and adapta- 
tion of the body or sides of the stove or 
range D to serve as and perform the office of 
a flue or chimney over the lamp or oil-holder 
A, substantially as described, and for the 
piirposes set forth." It is m-ged that this is 



to be regarded as a claim for a combination 
of three elements, to wit: the parts of the 
stove or range D above the air-guide dia- 
phragm, with its elongated au:-guides con- 
forming to the wick-tubes, and the lamp. 
Whether the specification might warrant s;ich 
a claim, it is not necessary to consider, but 
such is not the import of the claim, as the 
patentee has chosen to construct and limit it 
It has exclusive reference to the cylinder to 
be placed on the top of the lamp, and to its 
adaptation to a single defined purpose, viz., 
to perform the office of a chimney. When 
this is done, the object contemplated by the 
claim is completely fulfilled, and no other 
part of the invention, which does not neces- 
sarily pertain to the special office stated in 
the claim, can be considered as embraced in 
it Now, the functions performed by a flue 
or chimney over a lamp in an oil-stove are 
to create a draft of air to carry off the prod- 
ucts of combustion and to direct the heat to 
the top of the chimney. All these functions 
are exclusively performed by the cylinder de- 
scribed in the patent and hence no other de- 
vice can be properly included in the claim. 
Now^, the employment of a chimney over a 
lamp filled with kerosene oil and other com- 
bustible fiuids, and for all the pm-poses indi- 
cated in this claim, is not new. It is unnec- 
essary to analyze the numerous exhibits in tne 
case, or to refer to them. It is sufficient to 
say, that it is shown in the patents of Fish, 
of Eddy, and of Clinton, and in the Dietz 
lamp, all of which antedate the plaintiffs' 
patent, and, therefore, anticipate this claim. 
The second claim is for "the attaching of owe 
or more air guides, cones, or deflectors in the 
diaphragm C, and the adjustment of the same 
in the stove or range F, substantially as de- 
scribed, and for the purposes set forth," The 
following clause is all that the specification 
contains toudbing this claim: "The device for 
guiding the air into the flame, and to be 
placed over the wick-tubes^ is shown in draw- 
ing B. These air-guides I fasten into a di- 
aphragm about one fourth of an inch lai-ger 
in diameter than the lamp A. The relative 
position of the air-guides in the diaphragm 
should be the same as that of the wick-tubes 
in the lamp A." [See drawing C] = Draw- 
ing B represents an air-guide of oblong shape, 
and nowhere else in the patent is there any 
specific indication of its intended form. The 
claim is not limited to an air-guide of this 
form, and the specification does not assign 
any peculiar merit or claim any new result, 
as the product of its conformation. No par- 
ticular form of air-guide, then, can be con- 
sidered as an essential part of the invention, 
Barry v. Gugenheim [Case No, 1,061]. The 
attaching of one or more air-guides to the di- 
aphragm, and their adjustment in the stove, 
are the only features of the alleged invention 
claimed. How the air-guides are to be at- 
tached, the specification does not direct, oth- 

= [From 16 O. G. 719.] 
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erwise than that they are to be "fastened in- 
to the diaphragm." They are to be adjusted 
■^vith reference to the location of the wick- 
tubes, over which they must be placed, so 
that the corners of the latter will be on a 
level with the lowest point in the slot or 
mouth of the air-guides. 

It is not saying too much to aflarm that the 
subject of this claim is of, at least, doubtful 
patentability, and that, in view of the vague- 
ness of the specification, the patentee cannot 
make a valid claim to it; but, in considera- 
tion of the state of the art, I am satisfied 
that the matter claimed is not novel. It is 
embodied In several of the devices exhibited 
in the defendants' proofs, which are prior in 
date to the complainants' patent. Nor is the 
effect of the exhibits upon any of the claims 
of this patent averted by the fact that the 
patentee proposed to use his device exclu- 
sively as a stove and to employ kerosene for 
combustion, while some of the exhibits were 
intended for use as illuminating lamps in 
which alcohol or other combustible fluids 
were to be burned. The use of kerosene oil 
to produce both heat and light was not new, 
nor is any new function performed by the 
devices employed by the patentee to feed the 
lamp-flame with air, and to promote and gov- 
ern the escape of the products of combustion. 
The application of old mechanical devices, 
without material change, to a use in which 
they were not employed before, but which 
was known and had been practised, does not 
constitute a patentable invention. Bean v. 
Smallwood [Case No. 1,173]. 

The third claim is for "the arrangement of 
the diaphragms O and g, g, thus fonning an 
air-chamber between the oil-holder and stove 
or range, substantially as described, and for 
the purposes set forth." Between these dia- 
phragms, a space is left about one-half inch 
in height This constitutes a chamber into 
which the air is admitted tlu-ough perfora- 
tions in the lower diaphragm, or in the body 
of the stove at its lower end, and the object 
Is to interrupt the radiation of heat from the 
burners to the oil-holder below. An air- 
chamber or receptacle for air around the 
wick-tubes, and below the burner, Is an indis- 
pensable adjunct to every petroleum-burning 
lamp, to supply the air needed for combus- 
tion. Hence it is found in most of the ex- 
hibits produced in evidence, and, doubtless, 
its contemplated use was as a reservoir of air 
to supply the bm'uers; but, at the same time, 
it "prevents the heat from being thrown" 
upon the oE-holder. It is the same device, 
operating in the same way, and producing 
the same result wifh that embraced in this 
claim, and, therefore, the complainant can- 
not appropriate it as his exclusive property. 

The fourth claim Is for "a. non-conductor of 
heat used as a packing between the stove 
and the oil-holder, arranged substantially as 



described and set forth." Referring to the 
specification, it is plain that this is merely an 
alternative of the third claim. It expressly 
says so, and it contemplates only the substi- 
tution of a solid non-conductor for the air re- 
lied upon in the preceding claim. Its direc- 
tion is to "fill the space between the dia- 
phragm G and g, g, with a slab of corkwood, 
or pack it with granulated cork, asbestus, or 
any similar non-conductor of heat adapted to 
the purpose, leaving an opening under each 
of the air-guides for air." It is obvious that 
water is not the equivalent of either of the 
non-conductors contemplated, because its use 
as they are directed to be used, is utterly im- 
practicable. The air-chamber could not be 
filled with water, because it would not re- 
tain any of it, and if the air-chamber could 
be thus filled, its indispensable use as a 
means of supplying the bm*ners with air 
would be effectually precluded. Water, then, 
contained in an open vessel placed on top of 
the oil-holder, is not an infringement of this 
claim, limited as it is; but, even if it were, 
its use is fully warranted by a similar prior 
use of it in vessels outside of the air-chamber, 
as shown in the Clinton and Custer exhibits. 

The fifth claim is for "the insulation of the 
lamp or oil-holder by non-contact with the 
heater, stove, or range, substantially as de- 
scribed and set forth," In simple phrase, the 
import of this is, that the body of the stove 
and the oil-holder are to be made in detached 
parts, which are not to be placed In contact 
with each other. "Insulation" is effected by 
making the legs of the stove long enough to 
allow, the lamp to be placed imder it, without 
touching. The object is to avoid the trans- 
mission of heat feom the stove to the oil-hold- 
er by conduction. To call this invention, is 
to misapply the term. The means of effect- 
ing the desired result are so obvious that it 
does not require ordinary mechanical skill to 
devise and apply them. But, in the respond- 
ents' stove, it is not sought to avoid contact 
between the flue or chimney and the oil-hold- 
er. To the former are attached not less than 
three metallic legs, which extend downwai-d 
and rest upon the top of the oil reservoir. 
The two parts are thus directiy in contact, 
but the heat transmitted through the legs is 
intercepted by a body of water which sur- 
rounded them in a trough aranged' upon the 
top of the oil-holder. Thus there is no in- 
fringement of the claim. 

The bill is dismissed at the costs of the 
complainants. 



COUSINERY (UNITED STATES v.). See 
Case No. 14,878. 
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COVEKDALE v. The NOKTH AMERICA 
et al. 

[Crabbe, 420.] ^ 

District Court, E, D, Pennsylvania. March 29, 

1841. 

Possession of Vessel — Moiett Owners. 

Where a party, late master, and claiming to 
be part owner of a vessel, prayed for possession, 
and, also, for security for her safe return from 
a voyage projected by the other owner, and 
the question of title depends on the state of 
the accounts between the parties, which could 
not conveniently be settled before the court; 
an interlocutory order was made, that the ves- 
sel be delivered to the libellant, to proceed on the 
projected voyage, on his own stipulation for her 
return and submission to the order of the court, 
and on payment of the costs acci'ued at the 
date of the order, but the ultimate liability for 
those costs to await a final decree. 

This was a libel, by [Levi Goverdale[ a dis- 
sentient part owner, late master, praying for 
possession of his share of the schooner North 
America, and for security for her safe return 
from a voyage projected by the other part 
owner. The libellant's part ownership was 
denied by the respondent [Martha Russel, 
owner of the other moiety of the vessel]. 
The case came on for a hearing, on the 27th 
jNIarch, 1841, and was argued by: 

G. M. Wharton, for libellant 
O. HopMnson, for respondent. 

HOPKINSON, District Judge. To. the pres- 
ent state of the evidence in this case, it is 
impossible to come to any certain or satisfac- 
tory conclusion as to the true character of 
the conti-act between the parties. That a ne- 
gotiation was carried on, for the sale of one 
half 'part of the vessel, is undoubtedly true, 
but we hare nothing to inform us what the 
contract was. The evidence consists alto- 
gether of loose, casual, and contradictory con- 
versation; from some of which we would in- 
fer that the transfer was absolute, and from 
others, that it was not to be made until the 
libellant had actually paid his equal share of 
the first cost of the vessel, and of the ex- 
penses that had been incurred for her repair. 
In this uncertainty the acts of the parties 
will not only be a safer interpretation of their 
intentions, but furnish an equitable ground 
for the final disposition of the case. Of these 
acts none is so important as the amount of 
money paid by the libellant in execution of 
this contract If he has paid all, or the 
greater part of the price, as he contends, the 
presumption will be in his favor; if, on the 
other hand, he has paid but the small sum 
insisted upon T^y the respondent both the 
pi'esumption as to the character of the con- 
tract and the equity of the case, would for- 
bid me from putting him into possession of a 
property for which he has paid so little, 
when his personal responsibility for the resi- 
due does not appear to be such as can be re- 
lied upon. This important part of the ease 

^ [Reported by William H. Crabbe, Esq.] 



depends upon the state of the accounts be- 
tween the parties. They have not been ex- 
amined, except in a very general way, by 
the counsel on either side, nor indeed do they 
seem to have the means of making an ac- 
curate statement. This will require some 
time, and may be done by the counsel at 
their offices, with the explanation of the par- 
ties. The evidence that has been produced 
here may be also used. The counsel may 
either do this separately, and submit their 
respective statements to the court or, which 
will be better, make the examination togeth- 
er, and agree upon the result In the mean 
time the vessel must not continue at an ex- 
pense that is eating her up. The interest of 
both parties require that this should be avoid- 
ed. In these circumstances I have come to 
the conclusion to make no final decree at tuis 
time, but an interlocutory order. One of the 
excellencies of the admiralty jurisdiction is 
the control the comrt has over the case, to do 
justice to the parties, and take care of their 
interests, sometimes to protect them against 
themselves. The judge may be mistaken as 
to what is just and right in the case, but he 
is seldom prevented from doing what he 
thinks to be so by any impediment of form. 
It is ordered, that the vessel be delivered to 
the libellant to proceed on the voyage now 
intended, on giving his own stipulation for 
the return of the vessel to the port of Phila- 
delphia, there to be placed in the custody 
and imder the order of the court: and that 
the said vessel be delivered to the libellant, 
by the marshal of the court, on his paying 
the costs now accrued on her; but the ulti- 
mate liability for these costs shall await the 
final decree of the court 



Case Ko. 3,290. 

COYERSTON v. CONNECTICUT LIUT. 
LIFE INS. CO. 

[1 Am. Law T. Rep. (N. S.) 239; 3 Ins. Law J. 
113; 4 Bigelow, Ins. Cas. 169.] 

Circuit Court Eighth Circuit. Dee. 10, 1873. 

Suicide op Issubed— Insasitt— Buhdes of 
Proof. 

1. Held, that to make the insurfer liable, the 
mind of the deceased must have been so far de- 
ranged that he was incapable of using a ra- 
tional judgment in regard to the act of self-de- 
struction. 

2' Reld, that if the insured was impelled by 
an insane impulse which his remaining reason 
did not enable him to resist, or if his reasoning 
powers were so far overthrown that be was 
unable to exercise them on the act he was 
about to perform, the company is liable. 

3. Eeld, that there is no presumption of law 
that self-destruction arises from insanity, and 
if, by reason of sickness, or distress of mind, or 
a desire to provide for his family, the insured 
takes his own life in the esercise of his usual 
reasoning faculties, the company is not liable. 

[Cited in WolfE v. Connecticut Mut Life 
Ins. Co., Case No. 17,929.] 

4. Held, that the burden of proof lies upon the 
company to show that the death was caused by 
suicide, and not by accident 
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[This is an action by Louisa CJoverston 
against the Connecticut Mutual Life Insur- 
ance Company.] 

J. "W. Defore and A. W. Benson, for plain- 
tiff. 

Mann & Parldnson and Clough & Wheat, 
for defendant. 

DILLON, Circuit Judge. 1. This is an ac- 
tion on a policy issued by the defendant up- 
on the life of the plaintiff's husband for her 
benefit. That the policy was issued, and 
that on the 16th day of December, 1871, the 
assured came to his death, are imdisputed 
facts. Under the admissions in the answer, 
the plaintifE makes out a prima facie case 
for a recovery when she shows that she was 
the wife of the said Henry 0. Coverston; that 
he is dead, and that due notice and satis- 
factory evidence of the death of the said 
Henry O. was ^ven by her to the defendant, 
or its authorized agents, 90 days before this 
suit was brought If these facts are shown, 
then it devolves upon the company to estab- 
lish its defences pleaded in the answer, or 
some one of them. 

2. The main defence relied on by the com- 
pany is that the assured procured the policy 
with intent to cheat and defraud the com- 
pany by thereafter talcing his own life; and 
thai in pursuance of this purpose, the as- 
siu'ed purposely took his own life by shoot- 
ing himself on the 16th day of December. 
These defences are denied by the plaintiff. 

3. The policy in suit contains a provision, 
that if the assured "shall die by suicide," the 
said policy sbould "become and be null and 
void." 

And the first question to be determined is, 
did the assured shoot himself accidentally, or 
did he purposely take his own life by an act 
which he knew, designed, and intended should 
have that effect? If, upon the evidence, you 
are of opinion that the plaintiff's husband 
aceidentfUly shot himself, this is not suicide, 
and the defence fails. If, upon the evidence, 
you find and believe that he intentionally shot 
bimself with the design and purpose to take 
his own life, this is suicide, and avoids the 
policy, unless the evidence also establishes 
to your satisfaction insanity of such a char- 
acter and degree as will in law prevent the 
act of suicide from having the effect of avoid- 
ing the policy. 

4. It is not every kind or degree of insanity 
which will' so far excuse the party taking 
bis own life as to make the company insiir- 
ing liable. To do this, the act of self-de- 
sti'uction must have been the consequence of 
insanity and the mind of deceased must have 
been so far dei-anged as to have made him in- 
capable of Tising a rational judgment in re- 
gard to the act which he was committing. 
If he was impelled to the act by an insane 
impulse, which the reason that was left him 
did not enable him to resist, or if his reason- 
ing powers were so far overtlurown by his 
mental condition that he could not exercise 



his reasoning faculties on the act he was 
about to do, the company is liable. On the 
other hand, there is no presumption of law, 
prima facie or otherwise, that self-destruc- 
tion arises from insanity; and if you believe 
from the evidence that the deceased, although 
sick, or distressed in mind, formed the de- 
termination to take his own life, because in 
the exercise of his usual reasoning faculties 
he preferred death to life, or desired thereby 
to make a provision for his wife, then the 
company is not liable, because he died by his 
own hand within the meaning of the policy. 
5. The bm-den of proof to show that the 
death of the assured was suicide, and not 
accidental, is upon the company. If you are 
satisfied from the the evidence that the as- 
sured died by suicide, then the biurden to 
establish the insanity of the kind and degree 
above mentioned, as being requisite to hold 
the company, is upon the plaintiff. 

Verdict for plaintiff in the amount of §5,543. 
Defendant now moves for new trial. 



COYILLAUD^ (UNITED STATES v.). See 
Case No. 14,879. 
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COVINGTON V. BURNBS. 



DL Dill. 16.] ^ 
Circuit Court, D. Missouri. 



1870. 



Assumpsit— PiiEA op Plene Admisistravit. 

Where the statute classifies the debts against 
an estate, directs the order of payment, and only 
makes an administrator liable to the extent of 
assets received, the common law plea of plene 
administravit is no defense, and is not proper 
in an action against the executor merely seek- 
ing to establish the existence of the plaintiff's 
debt against the estate. 

Action by the indorsee against the adminis- 
trator of the indorser of two promissory 
notes. The plaintiff demurs to the second 
and third pleas, -each being a plea of plene 
administravit. 

Noble & Hxmter and Glover & Shepley, for 
plauitifif. 
Thos. T. Gantt, for defendant 

Before DILLON, Circuit Judge, and TREAT 
and KREKEL, Disti-ict Judges, 

DILLON, Circuit Judge. This is an ordi- 
nary action against an administrator upon 
the contract of indorsement made by his in- 
testate. The plaintiff se^is simply judicial- 
ly to establish his claim against the estate. 
The statute of Missouri, in terms, declares 
that "Any person having a demand against 
an estate may establish the same by the 
judgment or decree of some court of record." 
Gen. St 1865, p. 502, § 8. The right of the 
plaintiff to bring this action is dear and un- 
disputed. Payne v. Hook, 7 Wall, [74 U. S,] 



^ [Reported by Hon. John P. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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425. Each of the pleas demurred to is, in 
form and substance, a common law plea of 
plene administravit, viz.: that the defendant 
has now no assets of the decedent, but had, 
before the commencement of this action, 
fully administered the same. The demurrer 
raises the question, whether imder the laws 
of the state of Missouri, the plea of plene ad- 
ministravit is a defense, or presents an issue 
which it is proper to try in an action of this 
character, to-wit: an action merely to estab- 
lish the validity and amoimt of the debt 
against the estate. 

The modes of the administi-ation of the es- 
tates of deceased persons in England and in 
most of the American states, are in many re- 
spects very different In England, if an ad- 
ministrator suffered a judgment to go against 
him by default, or failed to plead that he had 
fully administ^ed, such a judgment was held 
to be a conclusive admission by the adminis- 
ti-ator that he had assets sufficient to pay it, 
and in effect bound the administrator person- 
ally, and amounted to an appropriation of 
such assets to the payment of the judgment. 
Hence the reason and also the necessity for 
such a plea. 

Not so, however, here. Whether the ad- 
ministi-ator does or does not defend, he is 
not bound personally, and there is no judg- 
ment de bonis propriis, and no execution 
against either the goods of the administrator 
or of the decedent The judgment simply 
establishes the debt and orders it to be paid 
by the administrator in due course of admin- 
isti-ation. Armstrong v. Cooper, 11 HI, 560; 
Laughlin v. McDonald, 1 Mo. 684. Under the 
laws of ^lissoiu-i, the administrator is liable 
only to the extent of assets received, and for 
waste and mismanagement The statute clas- 
sifies the debts against an estate, and directs 
the mode and order of payment by the ad- 
ministrator. A judgment such as the plain- 
tiff seeks is no evidence that the administra- 
tor has assets or that he has been guilty of 
any default; and any inquiry of that kind in 
an action such as the present is entirely col- 
lateral, and it does seem to "us most mani- 
festly improper. For the reasons above giv- 
en, the courts in other states have held, un- 
der statutes like that of Missomi, that a plea 
of plene administravit is not a good plea. 
Allen V. Bishop's Ex'rs, 25 Wend. 414; 
Parker's Ex'rs v. Gainer's Adm'r, 17 Wend. 
559; Butler v. Hempstead's Adm'rs, 18 
Wend. 666; Judy v. Kelley, 11 ni. 211. 
In deciding, in the ease last cited, that a plea 
of plene administravit is no answer to an ac- 
tion brought against an administrator, upon 
a debt due by his intestate. Treat O. J., re- 
mai-ks that such a plea "presents no defense. 
At common law the failure of an administra- 
tor to plead want of assets, or that he had 
fully administered, operated as an admission 
on his part that he had assets sufficient to 
satisfy the demand, and he was afterwards 
estopped from asserting that he had no as- 
sets, or that he had fully administered. 



Hence the necessity of this class of pleas. 
The case is different imder our statute. 
* * * A judgment against an administra- 
tor, only establishes the debt against the es- 
tate, to be paid in due comrse of administra- 
tion. The creditor is not entitled to execu- 
tion on his judgment, either against the ad- 
ministrator or the property of the intestate. 
Welch V. Wallace, 3 Gilman, 490. This 
change in the common law dispenses with the 
plea of plene administravit and renders it 
wholly unnecessary. It is in fact no defense 
to an action against an administrator." The 
same reasons obtain in this state. Whether 
the administrator has or has not assets, has 
or has not been guilty of waste or misman- 
agement, are questions which may be here- 
after tried, if the plaintiff establishes his 
debt; but it is premature to try them now 
and improper to inti-oduce such extraneous 
issues into this suit Demurrer sustained. 



COWAN" v. The JAGMEL PACKET. See 
Case No. 7,154 



Case No. 3,292. 

COWAN v. aiAGATJRAN. 

[Wall. Sr. 06.] ^ 

Circuit Court, D. Pennsylvania. May 20, 
1801. 

Limitations op Actiox — Aoknotvledgment op 
Debt. 

1. A bare acknowledgment of a debt within 
sis years, witliout any evidence of a promise or 
intention to pay, will take it out of the stat- 
ute of limitations. 

2. What amounts to an acknowledgment. 

This was an action on an inland bill of 
exchange, brought to April sessions, 1708. 
The defendant pleaded, 1st Non assiunpsit. 
2nd. Payment. 3d. Non assumpsit infra sex 
annos. A verdict was taken for the plaintiff, 
subject to the opinion of the com-t on the 
following case. 

The parties to the bill were, at the time of 
the ti-ansaction, resident in Ireland. On tlie 
24th of July, 17SS, one WiUiam Gibson drew 
the bill in question for £180 sterling, in fa- 
voiu; of Cowan, the plaintiff, on Magauran, 
the defendant, payable 31 days after sight. 
The bill was accepted by Magauran on the 
31st July, and on -the 4th September fol- 
lowing, protested for non-payment. Magau- 
ran came over to America some time in tlie 
year 1790, and has resided here ever since. 
Some short time previous to the issuing of the 
writ which was on the 9th June, 1797, Rob- 
ert Coleman having received from Cowan in 
Ireland a letter of attorney for the piu-pose, 
and the bill in question, called on Magamran 
and showed him the bill, and requested him 
to pay it Coleman, in his evidence, stated, 
that on his showing the bill and demanding 
payment, Magaman seemed very much dis- 

^ DReported by John B. Wallace, Esq.] 
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tressed, and said, "He never had property of 
Gibson's in tiis hands to pay it: that there 
were other hills on -which his name was to 
a large amount; and even if he was to pay 
this, he would not be able to pay them; and 
requested Coleman for these reasons not to 
put it in suit, as he was going to Philadel- 
phia and would consult his friends, and on 
his return would call and 'give an answer." 
Qpleman assented to this. Magauran did call 
some weeks after on Coleman, but he being 
jtrom home, Magam-an left a note in writing, 
containing a declaration, "that he had taken 
advice, and found that by the laws of the 
country, he was not bound to pay the bill." 
Magauran did not deny his acceptance, and 
when he said there was no property of Gib- 
son's in his hands, Coleman told him, "That 
was immaterial, for as he had accepted it, 
he must pay." The question was, whether 
the statJite of limitations was avoided by the 
defendant's confession in this case. 

Rawle & Ingersoll. for plaintiff.^ 

Admitting, that at the time of this conver- 
sation, the statute of Umitations, if relied on 
by the debtor, would have prevented the re- 
covery, and that the plea under it precluded 
aU inquiry whether the debt existed or not; 
yet the debtor, by admitting the truth and ex- 
istence of the debt in 1797, has lost the bene- 
fit of the statute. He admitted the debt; it 
stands revived; and his plea, that he did not 
promise within six years, is. not tnie, for by 
acknowledging the existence of the debt, he 
admits himself bound to pay it— it is a con- 
sti'uctive promise. There can be no- doubt at 
this day, that an admowledgment of the debt 
takes away the bar of the statute. The his- 
tory of the adjudications is familiar to eveiy 
lawyer, Andrews v. Brown (anno 1714) Fin.. 
Prec. 3S5. In this case it was ruled, Isi that 
where a debt was barred, and the debtor in- 
solvent and dead, his executor, who was his 
brother, a long time after recovering a lai'ge 
sum of money due to the deceased, put out 
an advertisement in the Gazette, for all per- 
sons who had any debts owing from his 
brother, to come in, and make them out, and 
they should be paid; upon this general prom- 
ise. Lord Chancellor King decreed payment 
of a note belonging to the plaintifle, and' inter- 
est from the time of the bill brought 

2nd. ia this case, it was clearly held, that 
if a man has a debt due to him by note or a 
book debt, and has made no demand of it for 
six years, so that he is barred by the statute; 
yet if the debtor, after the six years, puts out 
an advertisement in the Gazette, or any oth- 
er newspaper, "that all persons having any 
debts owing to them by him, will apply to 

= The counsel for the plaintil? intended to submit 
to the court, as one pohit of their nrgument, 
whether the plaintiff was barred by the statute, 
he residing beyond sea, and a replication of this 
kind liad been made to tlie plea of the statute; 
but they thought it unnecessary, tlie other 
point being so strongly in their favor. 

6FED.CAS. — 42 



such a place, and they shall be paid;" this, 
(though it were general, and might be intend- 
ed of legal subsisting debts only,) yet amounts 
to such an acknowledgment of that debt 
which was barred, as wiU revive the right, 
and bring it out of the statute again. 

3d. So if, in tiiat case, the debtor had made 
his will, and directed that all his debts 
should be paid, or made any provision for the 
payment of his debts in general; this like- 
wise would revive such a debt, and bring it 
out of the statute, so that his executory would 
be liable to the' payment of that debt among 
the rest. 

4th. So if, after the six years, the debtor, 
upon application for that particular debt, ac- 
knowledges and promises payment, (for a 
bare aclcnowledgment has been ruled, not 
suflRcient,) this revives the debt and brings it 
out of the statute; because, as the note itself 
was at first but an evidence of the debt, so 
that being barred, this acknowledgment and 
promise is a new evidence of the debt, and 
heing proved, will maintain an assumpsit for 
recovery of it; and it was agreed, that a lit- 
tle matter would bring a debt out of the stat- 
ute, being to restore a right Thus stood the 
law in 1714; at which time, it seems, from 
the fourth resolution in this case of Andrews 
V. Brown [supra], to have been ruled, that a 
hare acknowledgment of the debt did not 
amoimt to a promise to pay. But in 17G0 (Yea 
V. Fouraker, 2 Burrows, 1099), it was ruled 
by Mr. Justice Noel, on the circuit and con- 
firmed by the king's hench, without argu- 
ment, upon a motion for a new trial, that an 
acknowledgment of the debt, after the com- 
mencement of the action, takes it out of the 
statute of limitations. 

GRIFFITH, Chreuit Judge. The point of 
that determination seems to be, the acknowl- 
edgment after the action brought. It did 
not turn on the question of bare acknowl- 
edgment; and as the facts are stated by Bul- 
ler, in his Nisi Prius (149), it appeai-s the 
debt was on a note in which the defendant 
was surety, who, being applied to, said, 
"You know I had not any of the money my- 
self, but am willing to pay half of it;" 
though Buller takes no notice of the promise 
being after the action. See Esp. N. P. 151, 
S. C. In Ti'ueman v. Fenton (anno 1777), 
Cowp. 548, it is laid down, that if a man 
devises his estate for payment of his debts, 
a com:t of equity says, (and a court of law, 
in a case properly before them would say 
the same,) all debts barred by the statute 
shall come in, and share the benefit of the 
devise; because they are due in conscience; 
and the slightest acknowledgment will revive 
a promise at law. Lloyd v. Maund (anno 
1788) 2 Term R. 760, where Ashhurst, Bul- 
ler, and Grose, held, that any acknowledg- 
ment, even the slightest was sufficient; and 
the only question seemed to be, whether the 
letter written to the attorney, contained "any 
acknowledgment at all of the existence of 
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the debt;" not whether he promised pay- 
ment; for that was not the point to he left 
to the jury, but merely the defendant's ad- 
mission of the debt. The opinion -of the 
thi-ee judges was, that a new trial should 
be granted, that the jury might decide 
whether the defendant, by the terms of the 
letter, did "admit or acknowledge the debt." 
Baillie v. Lord Inchiquin, 1 Esp. 435. The 
defendant had assigned his property; a cred- 
itor whose debt was of very long standing, 
applied to him for payment He, without 
any express acknowledgment, much less 
promise, referred him to his trustee. This 
was held suflScient to take it out of the stat- 
ute: and Lord Kenyon said, "If the plain- 
tiff give any general evidence of acknowledg- 
ment, that it should be taken to apply to 
the debt in question, and that it should lie 
on the defendant to explain the promise so 
made, and show that it applied to some oth- 
er demand." In this case, as in the former, 
the only question was, whether the letter 
amounted to an acknowledgment. Law- 
rence V. TVorrall, Peake, 93. A bill was pre- 
sented, and the debtor afterwards meeting 
the creditor, said, ""What an extravagant bill 
you have sent me." Lord Kenyon held this 
to be an admission that some money was 
due, and took the debt out of the statute. 
2 Bl. Coram. 307, by Christian, in his notes, 
that any acknowledgment of the existence 
of a debt takes it out of the statute, and the 
statute runs only from that time. In Whit- 
comb V. Whiting, 2 Doug. 652, it was held, 
in an action against one of several drawers 
of a joint and several promissory note, that 
payment of interest and pai-t of the princi- 
pal by another of the drawers, within six 
years, was sufficient to take the case out of 
the statute. Here was no acknowledgment 
by the party sued, much less a promise to 
pay; yet the court said, "Payment by one, 
is payment for all, the one acting vhrtually 
as agent for the rest; and, in the same man- 
ner, an admission by one, is an admission 
by all; and the law raises the promise to pay, 
when the debt is admitted to be due." They 
insisted that it was now too late to attempt 
a revolution in the law on this subject; that 
the constructions of the English judges had 
been universally received in all the state 
courts; that it was now the law of the land; 
and that there was no principle of policy 
or justice which called for an alteration; 
that the necessity of an express promise had 
long since been exploded, and held with the 
gi-eatest reason, that when a man admits the 
debt, it would be contrary to the intent of 
the statute, and not within the mischief, 
to permit him to plead it in bar of the re- 
covery. They denied that the plea of the 
statute of itself, admitted a debt; it was 
a mei-e allegation that the party did not as- 
sume within six years, which was true 
though he had never assumed; it was only 
by inference, a, negative pregnant, that such 
admission could be assumed; and the ac- 



knowledgment of the party that a debt ex- 
isted, was a very different kind of admission 
of it, from that which could be collected from 
the common plea of nil debet infra sex an- 
nos. 

Upon the evidence in this case, there is a 
complete admission of the debt On the note 
being shown to the defendant, he appeared 
disturbed, and said, "he never had property 
of Gibson's (t&e drawer) to pay it" This 
was both admitting the acceptance, and ac- 
counting for his non-payment. He said 
"there were other bills on which his name 
was to a larger amount, and if he was even 
to pay this, he would not be able to pay 
them." He requested Coleman "not to put 
the note in suit, until he could consult his 
friends at Philadelphia, when he would give 
an answer;" his answer was, "that he was 
informed he was not bound to pay it," &c. 
From all this, the acknowledgment of the 
debt as unpaid, was incontrovertible. He 
did not deny his acceptance, nor pretend 
payment The debt being admitted, the law 
raises the promise to discharge it, and that 
promise is within six years. 

E. Tilghman and Mr. Lewis, for defend- 
ant, admitted that later cases went to make 
an acknowledgment of the debt, sufficient to 
take the case out of the statute; but that a 
bare acknowledgment of the original debt or 
instrument, was evidently not sufficient It 
must be an acknowledgment of an existing 
debt, and made with some view of payment 
in whole or in part They contended that 
the admission or conversation must be taken 
altogether, and must amount to either, 1st 
An express or implied promise to pay; or, 
2nd. An express or implied waiver of the 
statute. 

1st. Here was no express promise, nor any 
implied admission of the demand as due in 
whole or in part The defendant assigned 
his reasons why he ought not to pay, or could 
not pay; it is no matter whether or not they 
were available in law; he had a full right, 
upon any grounds which operated on his own 
mind as conscientious, to resist the payment 
and to say, the law will protect me from de- 
fending myself at this time against the de- 
mand. The whole conversation amoimts to 
this, "I doubt my liability. I cannot admit 
the demand. I will not pay imtil I know 
whether I shall be obliged. You must wait 
until I get advised. As soon as I can do this, 
you shall have my answer." The agent con- 
sents to this. His answer was, I will not 
pay; I am protected by law. This must be 
taken as the real amount of the acknowledg- 
ment in question. Then, 2nd. As to a waiver 
of the statute, there is nothing like it; on tlie 
contrary, he refuses payment; and that with 
the express view of pleading a legal bai*, if 
any existed. They contended, that a mere 
admission of the instrument or debt could 
never amount to a new promise, or waiver of 
the statute: that the plea did, in effect ad- 
mit the original promise, and relied, not on 
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payment, but mere length of time, as a bar. 
The declaration sets out a promise; the plea 
does not deny it, but asserts that he did not 
malce the promise within six years. What 
•difference, then, -whether the debtor says in 
conversation, I admit the promise, but will 
not, or am not boimd to pay it, or whether he 
plead it to the action? If the first is an ac- 
knowledgment, so is the last The form of 
the plea, then, proves that a bare acknowl- 
edgment of the debt is no waiver of the stat- 
ute, but the party may rely on the length of 
time. Bull. N. P. 148: "I acknowledge the 
receipt of the money, but the testatrix gave 
it to me;" this was held not sufficient to oust 
the statute, for the admission was not made 
with a view to pay. The defendant had a 
right in this case, to set up the length of time, 
•to excuse himself from going into proof of 
the gift, after six years. So In the case at 
"bar, he admits the paper, but says I ought 
not to pay; and why should he not have the 
protection of the statute after six yeai-s in 
-this case? All the cases cited of aclaaowledg- 
ments, axe either where the party admitted 
something due, or had a view to pay some- 
thing; or wliere, though he denied any thing 
to be due, yet promised or was willing to pay, 
if the creditor could prove his demand. 
Cowp. 548: "Prove your debt, and I will pay 
you; I am ready to account, but nothing is 
-due," 2 Term R, 760: "As to the matters be- 
tween you and me, they wiU be rectified." 
Esp. 435: The creditor applied for payment; 
liord Inchiquin says, "Go to my trustee;" 
this was an admission of the debt and a sub- 
mission to pay, Peake, 93: "What an ex- 
travagant bill you have sent me." The word 
■"extravagant" is relative; it admits some- 
thing due, and, as Lord Kenyon says, a wil- 
lingness to pay what was fairly due. In the 
case before the court, Magauran's conduct at 
the most, can only be taken to prove him once 
liable; not a particle of evidence as to present 
liability, or intention to pay, or to waive any 
legal protection, or permit an inquiry. They 
insisted that the policy of limitation was ap- 
parent, and that no further relaxation should 
be indulged, or the statute would become nu- 
^atoiy. 2BmTOWS,961; 2Atk.71; lLd.Raym. 
389; Salk. 421, 422; 2 BuiTOWS, 957; 1 W. 
Bl, 2ST; Id. 355; 3 Term B, 124; Cowp, 
215; genei-al dicta on the policy of the stat- 
ute, and the liberality with which it ought to 
be enforced. 

On the cases which had been cited relative 
to genei-al words in an advertisement, gen- 
eral expressions in a will, and general trusts 
ifor payment of debts, they observed that they 
were not applicable to the question now be- 
fore the com-t; and they considered the law 
^s advanced on those topics, to be very ques- 
tionable; that Iredell, J,, in the case of 
Barron v. Fell's Bx'rs [unreported], in the 
ch-euit com-t of the United States, after argu- 
ment, was on the point of overruling the doc- 
trine as relative to a will in which the testa- 
tor directed his executors to pay his just 



debts. The determination In Blakeway v. 
Earl of Strafford [um-eported] on a trust in a 
will, was reversed in the house of lords, and 
the plea of the statute ordered to stand for 
an answer. 

BASSETT, CU-cuit Judge. My brethren 
will hold this matter imder advisement; as 
I am going away, I wish to give my opinion 
now. I admit that the pleading of the stat- 
ute is no disparagement to any man. But 
Lord Holt, when he said that, meant as I 
do, where the defendant was conscious, "that 
no debt existed." The policy of the statute 
was to prevent fraud and perjury, and to 
protect debtors and their estates from being 
nfined by stale and satisfied demands. But 
when fraud or perjury could not ai'ise; when 
the pai'ty who is called upon cannot deny 
the debt; when he even admits its existence, 
and, as in this case, assigns a bad reason 
for nonpayment, namely, not having prop- 
erty of the drawer's in his hands: surely the 
mischief against which the statute was point- 
ed cannot ensue, by enforcing the action. The 
law is settled; if a man acknowledge the 
debt, the law raises the promise. 

Afterwards TILGHMAN, Chief Judge, in 
the absence of Judge BASSETT, after stat- 
ing the case, delivei'ed his opinion as fol- 
lows: 

In giving my opinion in this case, I hold 
myself boxmd by the decisions which have 
been made respecting the act of limitations. 
They are too numerous, and of too long 
standing, to be shaken at this day. But I 
have no hesitation in declaring that if the 
point were now to be decided for the first 
time, I should say, that where the act had 
once attached, an action could not be sup- 
ported, without substantial evidence of a 
new assumption. The principle which has 
been established, I take to be this, that proof 
of an acknowledgment of an existing debt, 
within sis years, is sufficient to justify the 
jury in finding an actual promise. In Whit- 
comb V. Whiting, 2 Doug, 652, Lord Mans- 
field lays down the position, "that tHe law 
raises the promise to pay, where the debt 
is admitted to be due." In that case, which 
was a separate action against one of several 
drawers of a joint and several note, the only 
evidence against the defendant, was, a par- 
tial payment within six years by one of the 
other drawers. In Hyleing v. Hastings, Ld. 
Eaym. 421, 422, Holt, O. J., declared it to be 
the opinion of all the judges of England (ex- 
cept Lechmere) assembled at Serjeant's Inn, 
"that acknowledgment of a debt within six 
years, would not of itself amount to a prom- 
ise, but that it was evidence of a promise." 
The same doctrine is advanced in 3 Bl. 
Comm. 307, (notes by Christian). In Law- 
rence V, Worrall (32 Geo. HE.) Peake, 93, 
the defendant on receiving the plaintifE's bill 
within six years, only said, "What an ex- 
travagant bill you have sent, me." There 
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are other cases cited by the counsel on the 
argument, Tvhieh I forbear to repeat, estab- 
lishing the same principle. 

The defendant's counsel made an ingenious 
position, which, if they could have supported 
it by authority, would have turned the case 
in their favor. It was this; that there must 
not only be evidence of an acknowledgment 
of an existing debt, but also of an intention 
to pay it; and in support of this principle 
they cited BulL N. P. 14S, where the defend- 
ant said, "I acljuowledge the receipt of the 
money, but the testatrix gave it to me." This 
was not sufficient to take the case out of 
the statute. Certainly it was not; for here 
was no acltnowledgment of a debt: on the 
conti'ary, it was an assertion that there nev- 
er was a debt, but only a gift of money. I 
think; therefore, that this position is unsup- 
ported by any adjudged case, and it is cer- 
tainly contrary to many of the cases where 
the statute has been avoided without the 
defendant's having expressed the most dis- 
tant intention to pay the money. 

Let us now apply the legal principle to the 
ease before us. The defendant said, he nev- 
er had property of Gibson's; this was no 
denial of the debt, but only a representation 
of the hardship of being obliged to pay it. 
But he went on and said, "that there were 
other bills on which his name was, and even 
if he was to pay this, he could not pay aU." 
Now, if this was not an express acknowledg- 
ment, it was so very like one, that the jury 
without sti'aining, might have construed it 
to amount to one. It is true, the defendant 
did afterwards request time to give an an- 
swer, and was indulged with it. But this 
cannot take ofC the force of a prior acknowl- 
edgment made in the same conversation. 
You shall take a man's confession all to- 
gether; but if he once acknowledges the 
debt, it is sufficient; and his afterwards ask- 
ing time to give an answer, will not destroy 
the evidence arising from the acknowledg- 
ment Upon the whole I am of opinion, that 
consistently with established principles, the 
jury might have found for the plaintiff. 
Judgment for the plaintifif. 
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COWDREY T. RAILROAD CO. et al. 

[1 Woods, 331.] ^ 

Circuit Court, E. D. Texas. Slay Term, 1870. 

Receiver of Railroad — Accounting — ^Master's 
Report — Exceptions — Compensation — Dis- 
charge FOR MlSCONDUCT- 

1. When the accounts of a receiver are re- 
ferred to a master for report, no exceptions 
thereto will be considered by the court unless 
first made before the master. 

[Cited in Whitney v. City of New Orleans, 
54 Fed. 617, 4 C. C. A. 521.] 

2. This rule would not, however, deter the 
court from directing an account to be reformed 

^ [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



which contained manifest errors, or clearly im- 
proper charges. 
[Cited in Cutting v. Florida Ry. & Nav. Co.r 
48 Fed. 508.] 

3. A receiver is an officer of the court aa 
well as the master, and states his own accounts 
and submits them to the master for inspection, 
under the order of the court, the master acting 
in place of the court in a judicial rather than 
ministerial capacity, 

4. Exceptions to the master's report do not 
lie in such cases. Nevertheless, if the master 
adopt any erroneous principle in allowing a re- 
ceiver's account, the court, on petition, will re- 
fer the matter back to him for correction. 

5. When a report upon a receiver's account is 
submitted by a master, the duty of the court 
consists in reviewing the principles and rules 
adopted by the master in allowing the accounts, 
rather than in examining the items in detail, 
or the evidence on which they are founded. 

[Cited in Strang v. Montgomery & E. R, 
Co., Case No. 13,523.] 

6. All outlays of the receiver of a railroad in- 
trusted with its management and operation, 
made in good faith, in the ordinary course, with 
a view to advance and promote the business of 
the road and make it profitable and successful, 
are fairly within the line of the discretion nec- 
essarily allowed him. 

7. In extraordinary cases, involving a large 
.outlay of money, the receiver should always ap- 
ply to the court in advance for authority to 
make the piurchase or improvement proposed. 

8- Except in extraordinary cases, the sub- 
mission by the receiver, at frequent intervals, 
of his accounts to the master, giving the latter 
an opportunity to disallow whatever he may 
not approve, will be regarded as a sufficient ref- 
erence to the court for its ratffication of the re- 
ceiver's proceedings. 

9. The receiver's expenses for counsel and 
witness fees, incurred in resisting a motion for 
his removal, allowed as a charge against the 
trust fund when it appeared that he had acted 
in good faith and with integrity of purpose, and 
when it further appeared that there were ap- 
parent grounds for the motion. 

10. The question of allowance to the receiver 
for his services is one that properly belongs to 
the master's office, and not to the court. 

11. When there is nothing in the administra- 
tion of the trust to convict the receiver of want 
of integrity or good faith, want of foresight in 
regard to the future developments of business is- 
no reason for denying him compensation or re- 
ducing its amount, especially when the trust 
has been administered with reasonable success. 

12. What another, even competent, person 
would have done the work for, is not the proper 
rule in fixing the compensation of a receiver. 
It is to be graduated somewhat by the duties, 
and somewhat by the responsibilities of the 
office. 

[Approved in Central Trust Co, v, Wabash, 
St. L. & P. Ry. Co., 33 Fed. 188.] 

13. Defendants, in a suit in equity to fore- 
close a mortgage on a railroad, agreed with com- 
plainants that on giving security in the sum 
of $350,000, they should have possession of the 
road and name the receiver, and the bond was 
given according to this agreement, and one of 
complainants appointed receiver: Held, that de- 
fendants could not object to such receiver unless 
he committed some act of unfaithfulness to his 
trust, and the court refused a mution to dis- 
charge tlie receiver, the evidence failing to 
show any want of faithfulness on his part since 
his appointment. 

14. T^Tiile the principal cause was pending in 
the supreme court of the United States, the cir- 
cuit court refused to authorize the receiver to 
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mate any radical change in the condition of the 
railroad property by purchasing the bridge 
across Galveston bay, or by building or con- 
tracting to use a new junction road tliough the 
city of Houston, 

[There -was a decree of foreclosure in] the 
principal case in this suit. pSach of the 
parties appealed thei'efrom to the supreme 
<»urt. The detei-mination of the appeal] is 
reported in Galveston R. Co. v. Cowdrey, 11 
Wall. [78 U. S.] 4:59.^ 

The following opinion was delivered at 
Oalveston, in May term, 1870, upon points 
arising in the management of the property, 
by a receiver, pending the appeal of the prin- 
<;ipal cause in the supreme court: 

The bill was filed, February 12, 1867, to 
foreclose three several mortgages, given on 
the railroad and its franchises. Tipton 
Walker, Esq., was appointed receiver, and 
acted as such until October 1, 1869, when, 
by consent of parties, N. A. Cowdrey, one of 
the complainants, was appointed, giving se- 
curity to the amount of §330,000. The first 
receiver having rendered his accounts, the 
same were referred to different masters for 
examination, who reported thereon. Both 
parties excepted to these reports. The de- 
fendants also moved for the dismissal of 
Cowdrey as receiver. The latter moved for 
authority to make certain expenditures in 
the management of the road. 

All these matters came up for hearing be- 
fore Mr. Circuit Justice BBADIiBY, when, 
after much argument and discussion, the fol- 
lowing opinion was delivered and the follow- 
ing orders made: 

Jer. S. Black and Wm. P. Ballinger, for 
defendants. 
W. G. Hale, for Cowdrey, receiver. 

BRADLEY, Ch:cuit Justice. 1. The first ex- 
<;eptions presented, are to the report of Mas- 
ter Hughes, made upon the accounts of Tip- 
ton Wallcer, receiver, for the months of Feb- 
ruary, March and April, 1867. 

The first exception is, that the defendants 
had no notice of the time and place of pro- 
<;eeding before the master in respect to said 
accounts. This appears not to be founded 
in fact. Due notice is shown to have been 
given to the solicitors of the defendants. 
None of the exceptions were made or taken 
before the master. No objection to these 
accounts appears to have been made before 
him. It is well settled that unless excep- 
tions are taken before the mastei-, they can- 
not afterwards be taken before the court. 
This is requhred in justice both to the master 
and to the receiver. To the master, that he 
may have an opportunity to reconsider his 
-decision; to the receiver, that he may sus- 
tain his account (if he can), by additional evi- 
dence, or make such explanation as the case 
may require. This rule, it is true, would not 

* [The supreme court affirmed the decree of the 
circuit court on the merits in the case referred 
to.} 



deter the court from directing an account 
to be reformed which contained manifest er- 
rors or plainly improper charges; but such 
errors or improper charges ought to be dear- 
ly shown to exist, and their character as 
such ought to be evinced by the proofs in the 
case or by their intrinsic nature. I am not 
satisfied that any of these exceptions are 
thus sustained; and therefore feel bound to 
overrule them, 

2. The next exceptions presented are to 
the report of Master Waul, made upon the 
accounts of Tipton Walker, receiver, for the 
consecutive months commencing with May, 
1867, and ending with November, 1868, 
These exceptions are founded upon objec- 
tions made before the master, and are, there- 
fore, properly taken here— so far as excep- 
tions (properly so called) can be taken to the 
report of a master on a receiver's accounts. 
For the books make a distinction between 
a master's report on a receiver's account and 
a master's report containing an account 
taken and stated by himself, or a report up- 
on a matter referred to him for his own in- 
vestigation and ascertainment. A receiver 
is an officer of the court as well as a master, 
and states his own accounts and submits 
them to a master for inspection under the or- 
der of the court; the master acting in place 
of the court, in a judicial, rather tnan a min- 
isterial capacity. Strictly speaking, excep- 
tions to his report in such cases do not prop- 
erly lie, as they do to an account stated by 
himself, as in tlie ease of executors, admin- 
istrators, trustees or partners, who are or- 
dered to account before him. Nevei'theless, 
if the master adopt any erroneous principle 
in allowing a receiver's account, the court, 
on petition of the proper pai'ties, will refer 
the matter back to him for correction. The 
exceptions now presented, if we disregard 
the form, may be viewed substantially in the 
light of such a petition. But the distinction 
should be kept in view. For upon this dis- 
tinction depends, in considerable degree, the 
nature of the duty now devolved upon the 
court That duty consists in reviewing the 
principles and rules adopted and followed 
by the master in allowing the receiver's ac- 
counts, rather than in examining the items 
of the account in detail, or the evidence on 
which those items are severally founded; 
the latter duty belonging, more especially, 
to the province of the master acting in his 
judicial capacity; analogous to the province 
and duty of a jury on questions of fact. In 
this case there are several classes of charges 
for disbursements made by the receiver, 
which can be considei'ed in groups, and with 
reference to which the principles by which 
the master was guided in allowing the ac- 
count can be reviewed. The first class which 
I shall consider embraces the charges for 
rebatement of freight, being an allowance re- 
turned to shippers of cotton, in consideration 
of securing their business and good will on 
the road. It is in proof, that this is equiva- 



COWDREY (Case No. 3,293) 



[6 Fed. Cas. page 662) 



lent to the allowance of drawbacks made 
by many transportation lines in tbe coun- 
try; tbat it is a customary, or at least quite 
a usual thing; that it was necessary in this 
case in order to secure business on the rail- 
road, as it had been previously adopted by 
a competing line; that it actually had the 
effect of bringing a large amount of business 
upon the road; and that, without it, the road 
Avould not have paid expenses. Whatever 
objection to these rebatements might be 
made by the state, or by planters and others 
who did not obtain like favorable terms, 
it does not lie in the mouths of stockholders 
or creditors who reap positive benefits from 
the ari-angement to complain of it. Their 
doing so is calculated to raise a suspicion 
that they are solicitous about other interests 
than those which they have in the prosperity 
of this road. The court concurs with the 
master in opinion, that the receiver was jus- 
tified in adopting the arrangement; and that 
the exceptions to that class of charges should 
be disallowed. 

The next class of charges relates to the 
purchase of a truck wagon and a pair of 
horses and harness, for the delivery of freight 
in the city of Houston, and the expenses of 
taking care of and keeping the same. It is 
in proof that this was also a necessary 
and profitable outlay for enabling the rail- 
road, by furnishing additional accommoda- 
tions to customers, to compete with an op- 
position line. The court concurs with the 
master in allowing these charges, and disal- 
lowing the exceptions thereto. The outlay 
was fairly within the discretionaiy powers 
of the receiver in managing and carrying on 
the raih'oad with prudence and economy. 
The same may be said with regard to dray- 
age and wharfage; and the exceptions in ref- 
erence thereto will be disallowed. And it 
may be laid down as a general proposition 
that all outlays made by the receiver in good 
faith, in the ordinary course, with a view to 
advance and promote the business of the 
road, and to render it profitable and success- 
ful are fairly within the line of discretion 
which is necessarily allowed to a receiver en- 
trusted with the management and operation 
of a railroad in his hands. His duties, and 
the disci-etion with which he is invested are 
very different from those of a passive receiv- 
er, appointed merely to collect and hold 
moneys due on prior transactions, or rents 
accruing from houses and lands. And to 
such outlays in ordinary course, may prop- 
erly be referred, not only the keeping of the 
road, buildings and rolling stock, in repair, 
but also the providing of such additional ac- 
commodations, stock and instrumentalities as 
the necessities of the business may require, 
always refeiTing to the court, or to the mas- 
ter appointed in that behalf, for advice and 
authority in any matter of importance, which 
may involve a considerable outlay of money 
in lump. And except in extraordinary cases, 
the submission by the receiver of his ac- 



counts to the master at frequent intervals, 
whereby the latter may ascertain from time 
to time the character of the expenditures' 
made, and disallow whatever may not meet 
his approval, will be regarded as a sufficient 
reference to the court for its ratification of 
the receiver's proceedings. In extraordinary 
cases, involving a large outlay of money, the 
receiver should always apply to the court in 
advance, and obtain its authority for the pur- 
chase or improvement proposed. 

With these principles in view, the court has- 
carefully examined the master's report, and 
the reasons given by him for disallowing the 
exceptions taken to the receiver's accoimt, as 
well as the evidence taken in relation there- 
to, and sees no reason, in the main, to differ 
from him in the conclusions to which he has 
arrived. On the contrary, the court feels 
boimd to express its approbation of the ap- 
parent carefulness and good judgment with- 
which the master has performed his duty. 
The exceptions of the defendants to the mas- 
ter's report are, therefore, ovemoled. 

The receiver, on his part, has filed excep- 
tions to the report, because of the master's- 
disallowance of certain charges in the ac- 
coimt. The first of these relates to the pur- 
chase of a pair of new scales, or balances, for 
the sum of ?463.5o. The master disallows 
this item on the score of improvidence. As 
these scales were procured in good faith, and 
for no possible advantage to the receiver him- 
self, and remain amongst the assets and 
property of the road, I think the charge 
should have been allowed. This exception; 
to the report is therefore allowed. 

The next exception of the receiver relates 
to Uie rent paid for offices. It is alleged that 
the receiver rented more office room than was 
necessary for his pm'poses, and the master 
has deducted two items of $125 each from 
the amount paid for that purpose. It seems- 
to me, from the evidence of Mr. Hitchcock, 
and the receiver himself, that the latter was 
justified, imder the circumstances, in the ex- 
penditure made by him on this account This- 
exception is therefore sustained. 

The next exception of the receiver relates 
to the items of $260.65, and $260, for adver- 
tising the accommodations of the road in 
New Orleans. The adveilisement contains 
a favorable reference to Walker, Kent & Co., 
as proper persons to facilitate the forwarding 
of freight For the reasons stated by the 
master I am satisfied with his decision on 
these items, and disallow the exception. It 
is ti'ue that the receiver has shown that he 
was not interested in the firm of Walker, 
Kent & Co., but the use of his name in the 
firm, with his consent, made him liable for 
its obligations, and to that extent he was in- 
terested in its success; an advertisement 
thei-efore which had for its object, in whole 
or in part, the promotion of the interests of 
that firm should not be charged to the fund 
of which the receiver was a ti-ustee. 

The next exception of the receiver relates 
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to the master's disallowance of interest paid 
by him for money borrowed of the bank. 
The master disallowed this interest because, 
as the accounts appeared before him, the re- 
ceiver had large balances of money on hand 
at the time when he made the loans on which 
•the interest in question accrued. But it has 
since been shown (and I think satisfactorily), 
in corroboration of what the receiver him- 
self alleged under oath, that these balances 
were fictitious; that large amounts had been 
paid out by the receiver for which he had 
not obtained the proper vouchers when the 
balances were made up; and that he was 
obliged to make the loans in question in or- 
der to cai-ry on the operations of the road. I 
am, therefore, satisfied that the disbm-se- 
ments for interest were proper, and that the 
receiver's exception to the report in reference 
thereto should be allowed. 

The final exception of the receiver relates to 
the disallowance of his salary. As this sub- 
ject will be separately discussed I pass it for 
the present 

The next exceptions are to the report of 
Edward T. Austin, master, made upon the 
accoimts of said receiver from December, 
186S, to September, 1869, inclusive. These 
exceptions principally relate to charges for 
rebatement, wharfage and drayage, interest 
paid for money loaned, certain payments to 
Mr. Andrews for services rendered, certain 
incidental expenses relating to the receiver's 
accounts, and the allowance to be made to 
him for his services as receiver. 

I have carefully examined these exceptions 
with the master's report and the evidence 
taken by him, and I concur generally in the 
results to which he has arrived. Upon the 
additional evidence taken before him he dis- 
allows the exceptions to the payment of in- 
terest for money loaned, and I concur in this 
result Several accounts have been suspend- 
ed by him for further dii'ection from the 
court These are: First. The charges for 
moneys paid by way of rebatement on freight 
These charges will be allowed, for the rea- 
sons before stated. Second. The receiver's 
expenses, and counsel and witness fees for 
defending himself against the motion for hia 
removal. These charges amount in the ag- 
gregate to $2,902.85. If the receiver gave no 
occasion for that motion, he was put to unnec- 
essary expense and ought to be reimbursed, 
either out of the money in his hands or by 
the defendants who made the motion. The 
trust fund as well as the receiver, ought not 
to suffer for an unreasonable and causeless 
application on the part of the defendants. 
But was the application of that character? 
Had the defendants no ground whatever for 
making the motion they did? Without at 
this point deciding upon the receiver's faith- 
fulness or unfaithfulness to his trust, it is 
evident from an inspection of the reports, 
both of Master Waul and Master Austin, 
that the accounts of the receiver were all 
along so complicated and unintelligible, that 



no satisfactory conclusion could be formed 
therefrom as to the condition of the trust or 
the relative state of the accounts as between 
the Galveston, Houston & Henderson Bail- 
road Company, and the other parties in inter- 
est; of this want of certainty, this confusion 
of the various accounts, this vagueness as to 
the condition of the trust, the defendants con- 
stantiy and repeatedly complained before the 
masters, imtil at last Master Austin refused 
to pass the receiver's accounts until they were 
rendered in a form calculated to give the in- 
formation desh'ed, as required by the original 
order. After this was done a much more 
satisfactory exhibit was presented. But this 
was after the application for removal had 
been made. 

I cannot say that the demands of the de- 
fendants for a more specific statement of the 
accounts were unreasonable; nor that the 
difficulties which they experienced in getting 
at an explanation of the various items were 
not calculated, in connection with other 
things, to raise suspicion as to the faithful 
management of the receivership. I think 
that tiiese circumstances are sufiicient to ex- 
onerate the defendants from the burden of 
paying the costs and expenses incurred by the 
receiver. Are they sufficient to east the bui-- 
den on the receiver himself? If the receiver 
acted in good faith, and was ever ready as 
far as he was able, to make any explanations 
that were personally required, but was un- 
skillful in the manner of keeping his ac- 
counts, he ought not for that cause to be 
visited with a penalty. It is not every good 
business man, or engineer, or superintendent, 
that miderstands boolikeeping. It requires a 
peculiar aptitude to state and keep accounts 
with dearness and accm-acy, especially where 
the transactions are varied, extensive and 
complicated. I should not feel disposed, 
therefore, to east the burden of the expenses 
referred to on the receiver, personally, unless 
satisfied that his method of keeping his ac- 
counts was adopted for the purpose of pro- 
ducing confusion and covering up the nature 
of his transactions. I do not see any suffi- 
cient evidence that this was the case. On 
the contrary it seems to have been the en- 
deavor of the receiver to keep regular books 
and a constant record of his transactions; 
and for this pm*pose he has employed com- 
petent clerical assistance. But the intrinsic 
difficulties of the case may well afford some 
excuse for a defective exhibition of aU the 
aspects of the various receipts and expendi- 
tures. If I were satisfied that the receiver 
was unfaithful to his trust, and did not, ac- 
cording to the best of his ability and under- 
standing, perform the duties thereof, I should 
feel that I ought to cast the burden of these 
expenses on him. For that would have fur- 
nished good ground for his removal. But I 
cannot say, fi-om anything which has been 
developed in the case, that he has not acted 
with entire integrity of purpose. Some 
things are undoubtedly susceptible of just 
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criticism. I refer particularly to his acqui- 
esccijtce in paying out of Ms own anticipated 
allowance a stipulated sum to tlie counsel of 
the complainants. But it must he remem- 
bered that he was in the habit of frequently 
consulting that counsel and taking his ad- 
vice and direction. He had a perfect right to 
do this, although it would have given less 
cause of dissatisfaction to the defendants had 
he invariably sought the advice of some at- 
torney entirely disconnected with any of the 
parties to the suit. On the whole I do not 
consider the circumstances of these payments 
to counsel injudicious, as it may have been 
for the receiver to have thus exposed himself 
to unfavorable criticism, as indicative in him 
of any want of fidelity to his trust, or of 
integrity of pm-pose. It was undoubtedly a 
mistake so far as it regarded his relative po- 
sition towai'ds the different parties in the 
cause; and was calculated to awaken suspi- 
cions, and to destroy confidence in his ad- 
ministration. But being done on his own re- 
sponsibility, and not charged to the trust, it 
was not necessarily inconsistent with entire 
rectitude of intention, as it regards the ad- 
ministi-ation of the trust fund. Besides, this 
was not one of the groimds on which it was 
sought to remove the receiver, not having 
been known to the defendants at the time, 
and did not therefore enter into the consid- 
erations upon which any of the parties were 
then governed, and the receiver had certainly 
acted on the supposition that his allowance 
for sei-vices would be more than sufficient to 
cover any advances thus made by him. 

I am disposed, therefore, on the whole, to 
allow the receiver's expenses in this behalf; 
and more especially in view of the fact that 
the charges against him were, by an amicable 
arrangement, withdrawn, and he thereupon 
voluntarily sm*rendered his charge to the 
court, rather than continue therein to the evi- 
dent dissatisfaction of one class of the par- 
ties interested. This claim will, therefore, 
be allowed The only other matter suspend- 
ed by the master was the question of compen- 
sation for the receiver's services. This wiU 
be the next in order for consideration. 

In the matter of compensation to be al- 
lowed the receiver.— The question of allow- 
ance to the receiver for his services is one 
that pi'operly belongs to the master's office, 
and not to the com*t In this case especially, 
the local Imowledge possessed by the master 
with regard to the business habits and com- 
pensation for business and professional serv- 
ices in this commimity would have rendered 
a decision by him peculiarly valuable. But 
as it seems to be the desire of the parties 
that this matter should be decided by the 
court, and as the order made by Justice 
Swayne seems to contemplate such a course, 
the com-t will endeavor to discharge the 
duty as well as the means it has before it for 
arriving at a proper conclusion will admit 

In the first place it is claimed on the part 
of the receiver that this question is concluded 



by the report of the first master, Hughes, 
and the acquiescence of the defendants. I do 
not so regard it It is sufficient to say that, 
by the subsequent decision of the court, re- 
serving the further consideration of the sub- 
ject, and requiring evidence to be taken upon 
it, the question is now open, if it was ever , 
regarded as settled. But the evidence does 
not satisfy me that the defendants did ever 
acquiesce in the allowance of $15,000 a year. 
The receiver pro*bably supposed they did, or 
at least supposed that the decision of Master 
Hughes was definitive, not being objected to 
by the defendants imtil so late as the 24th of 
March, 1868. He undoubtedly for a long 
time acted under that impression, and this is 
one reason why his payments to Mr. Hale 
are to be regarded as a personal matter of 
his own, not intended to affect the trust fimd 
for which he was accountable. But whatever 
his impression may have been, neither the 
parties nor the com't were committed to any 
specific allowance. For the receiver, it is in- 
sisted that the court confirmed Master 
Hughes' report, and that this confirmation 
was for a long period undistm-bed, so that the 
receiver was misled. Besides, the fact that 
the confirmation of a master's report on re- 
ceiver's accounts is not required, and there- 
fore has no judicial effect it is obvious to re- 
mark that all this was for the consideration 
of the court upon the hearing of the excep- 
tions to Master Hughes' supplemental report 
relating to the receiver's compensation, and 
cannot have any influence upon the question 
as it now stands. 

By the order of Justice Swayne, it is made 
an open question, and must be decided on its 
merits alone. The defendants, on their part, 
contend that the receiver has forfeited his 
title to all compensation, or, at least, to full 
compensation, in consequence of imfaithful- 
ness to his ti-ust, and complicity in alleged 
dishonest schemes enteitained and attempted 
by the complainants. 

Two matters have been specially referred 
to in support of this position. The fii'st is, 
the before mentioned agreement to pay to 
the counsel of the complainant $5,000 a year 
out of the receiver's allowance, provided the 
latter should not be less than $15,000 a year. 
This point has ah-eady been considered, and 
my views upon it fully expressed. I do not 
regard it as fm-nishing cause for refusing to 
the receiver the proper compensation for his 
services. The other matter is the agreement 
entered into by the receiver with N. A. Cow- 
drey and others to give them twenty-five per 
cent, of the gross earnings of the railroad for 
the use of the Galveston bridge proposed to 
be built by them after the desti'uction of the 
former bridge. It is unnecessary to go into 
detail for the purpose of reviewing the his- 
tory of that transaction. Suffice it to say, 
that I have failed to discover, in the proofs, 
evidence to convince me that the receiver 
acted corruptly or in bad faith. The propo- 
sition was properly referred to the court aud 
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notice thereof given to the parties interestea. 
A better bargain for the railroad company 
was effected, viz-, a rent of ten per cent, of 
the gross earnings of the road for the use of 
the Ijridge; and there is no evidence to show 
that the receiver was not entirely satisfied 
and pleased with the result The problem is 
one that might easily have led the fairest 
minds to quite different results. With our 
present knowledge of tiie cost of the bridge, 
and the amoxmt of business commanded by 
the road, it is plain to see that ten per cent, 
is 'ample compensation; but at that time 
matters wore a different aspect The receiver 
was paying 33% per cent of the gross earn- 
ings of the raih'oad for ti*ansportation across 
the bay. The perils to which a bridge would 
be exposed had recentiy forced themselves 
sti'ongly upon the public attention, and the 
earnings of the road at this time were aver- 
aging only about $160,000 a year. Supposing 
the receiver to have been anxious for its pros- 
perity, it would be very natural for him to 
seize with avidity a proposition which would 
result in less expense than that involved in 
the arrangement then existing, and would re- 
lieve the freight of the road fi-om the delay 
of a troublesome transhipment, and perhaps 
from other embarrassments arising from the 
conflict of adverse interests, which are indi- 
cated in the evidence. 

Regarding the receivex-'s conduct, therefore, 
in a spirit of fairness and common charity, I 
cannot see anything in this ti'ansaction which 
convicts him of want of integrity or good 
faith. It is so easy and so natural for us all, 
after an event has happened, to be over-wise, 
and to be hypercritical upon the conduct of 
those who were actors in the antecedent 
chain of transactions which led to it, that we 
ought to be on oui- guard against imputing 
the worst motive of which an action is sus- 
ceptible. "We all know how fortunes have 
been within our reach in the past had we but 
pm-chased propei-ty in or near growing cities 
at a time when the prices were depressed, 
and land could have been bought for a trifle. 
After the local improvements have been 
made; after the city has spi-ung up around 
us; after prices have risen; standing on the 
vantage ground of developed events, and 
looking backward at the past we wonder at 
om* own stupidity in not having seen the 
chances that lay within reach, forgetting 
that the light of present circumstances did 
not shine upon us then as it does now; that 
the future is ever hid from oui* view. This 
after-wisdom—this hind-sight as it has been 
aptiy called— leads us unjustly to condemn 
ourselves and unjustiy to condemn others, for 
not foreseeing events which could not be fore- 
seen. A fail* calculation of the chances may 
be excited into activity by keen self-interest, 
or keener antagonisms and competitions, 
which by good fortune may result in for- 
tunate speculations. But when the question 
before us is one of honesty and fairness of 
intention, and the acts adduced as evidence 



to prove the opposite consist merely of esti- 
mates and conclusions with regard to the 
future developments of business, we ought 
to hesitate a long time before we adopt a 
harsh conclusion. 

Mr. Walker is dead. His attainments as a 
man of science and an engineer were of no 
ordinary kind. Unless compelled by the 
interests of justice, we ought not to lend too 
willing an ear to suggestions affecting his 
character for integrity and honesty. The 
proof of his deficiency in these respects 
ought to be dear and unmistakable. His 
devotion to the interests of this road after 
his appointment as receiver was, I think, 
undoubted. He may have occasionally erred 
in judgment He may have had too gi-eat 
deference for the views of the complainants, 
who represented the interests of the bond- 
holders, probably under the not unnatural 
impression that, so far as the main line was 
concerned, theirs was the only substantial 
interest at stake, as the bonds, if valid, 
would be likely to absorb the entu-e proper- 
ty. But it must be acknowledged that un- 
der his administi-ation, the road was brought 
up from an almost hopeless condition, after 
the epidemic and the destruction of the 
bridge, in 1867, to one in which the receipts 
considerably exceeded the ordinary expens- 
es; and that a large amount of earnings, 
in addition to the moneys borrowed by him 
as receiver, were expended in the preserva- 
tion and improvement of the property. 

From the accounts presented to Master 
Austin, and from other evidences in the 
case, it appears that §30,310 in specie, and 
$91,055 in currency, were expended by him 
in permanent improvements and additions 
to the road and its equipment, besides what 
was disbursed for necessai'y expenses and re- 
pairs. This would be equivalent to $131,000 
in cmTency, spent in improving the proper- 
ty. It is ti'ue that this was not all pro- 
duced from the earnings. The receiver ob- 
tained $51,000 from the treasurer of the de- 
fendant's company, when he was appointed, 
and was indebted some $60,000 for money 
borrowed and other liabilities, when he sur- 
rendered his trust. But it is in proof that a 
sum at least equal to the $51,000 received 
from the ti'easm*er was paid by the receiver 
on account of the debts of the Galveston, 
Houston and Henderson Kailroad Company, 
successor. And at the time of the surrender, 
the road was doing a fine and increasing 
business. 

Having come to the conclusion that the re- 
ceiver was fairly entitled to compensation, 
the next question is, what ought that com- 
pensation to be? It would hardly be a prop- 
er rule for governing the case, to inquire 
what another even competent person would 
have been willing to do the work for. The 
receiver's office is not" put up at auction. His 
compensation is not fixed on that principle at 
all. 

The chancellor selects a person whom he 



COWDEEY (Case No. 3,293) 



[6 Fed. Cas. page 666] 



regards competent and trustworthy, and tlie 
-amount of compensation is gi-aduated some- 
what by the duties, and somewhat by the re- 
sponsibilities of the situation. In cases of 
ottoderate amount, five per cent on the re- 
ceipts and disbursements has been allowed, 
which in this case would have amounted to 
something like $25,000 or §30,000 a year. 
But where the amounts received and dis- 
bursed are large, it is not usual to allow a 
percentage, but to fix the compensation in 
some other manner. In one case, it is true, 
it was held that a receiver who discharges 
his duty is entitled to the usual commissions, 
although they appear to be mox-e than a rea- 
sonable compensation for the services ren- 
dered; and that it was no ground for an 
exception to the general rules, that the busi- 
ness was conducted almost entirely by over- 
seers and factors, inasoiuch as the receiver 
had incurred the responsibility incident to 
these subagencies. See Price v. White, 1 
Bailey, Eq. 240; note to 2 Daniell, Ch. Pr. 1435. 
The information elicited by Lord Langdale, 
in Dow V. Groft, 2 Beav. 4S8, quoted in 
Daniell's text, is useful on this head. "The 
masters," he says, "have each of them been 
good enough to furnish me with a certificate, 
and I find there is no general rule which uni- 
versally prevails as to the allowance to a 
receiver, where the receipts consist of rents 
of freehold and leasehold estates, five per 
cent, upon the amount received is most fre- 
quently allowed. If there be any special dif- 
ficulty in collecting the rents on account of 
the sums being extremely small, or of the 
payments being frequent, as weekly pay- 
ments, then the allowance is increased; on 
the other hand, if there should be very great 
facility in receiving the rents, then less than 
five per cent, is allowed, etc. One master al- 
lowed four per cent, in one case; another al- 
lowed an amount equal to £300 a year at 
first, and afterwards £150 a year, and after 
that £50 a year for the same rents— the diffi- 
culty having been diminished by long leases." 
In conclusion, he says: "It appears, there- 
fore, that the masters, as they ought, con- 
sider upon each occasion what is fit and 
proper to be allowed, having regard to the 
degree of difficulty or facility experienced by 
the receiver." 

Where a receiver is a manager as well as a 
mere receiver, his duties and responsibilities 
are largely increased; and the management of 
a business like that of a railroad is one of the 
most difficult and responsible duties that a 
receiver is charged with. It requires a man 
of first rate qualities and attainments. Now, 
we have it in proof that the raih:oad presi- 
dents of the country receive various sums 
from $3,000 to $20,000, a year, many of §5,000, 
some of $10,000, a few above $10,000. Most 
of the defendants' witnesses think that $5,- 
000 a year would be ample compensation to 
the receiver for his services, whilst most of 
the witnesses called for the receiver think 
that $15,000 coin is not any too much; that 



he saved much more than that to the road, 
etc. The receiver's income before his ap- 
pointment was, by the estimation of one wit- 
ness, about $7,000 a year; said to be of a 
permanent character; all of which he was 
obliged to ^ve up when he assmned the du- 
ties of the receivership; and he himself says, 
that he would not have consented to take the 
office for less than $15,000 a year. The pre- 
vious salaries given by the defendant raili-oad 
company have been referred to as being only 
$5,000; and sometimes not so much as that 
In view of all this evidence, of the assistance 
which the receiver had around him, and of 
the principles which the law lays down with 
regard to the compensation of receiver, I am 
ineluied to think that $10,000 in coin per an- 
mim would be a fair rate of compensation in 
this case. It seems to me, that $15,003 Is 
large, larger than what any (except two or 
three) of the presidents of our most impor- 
tant railroads in the country receive. It also 
seems to me that the peculiar duties, respon- 
sibilities and accountability of a receiver en- 
title him to a larger amount than would be 
demanded by the head officer of an ordinary 
railroad of this size and business. An allow- 
ance of $10,000 coin per annum will, there- 
fore, b3 made for the receiver Walker's com- 
pensation during the time he was such re- 
ceiver. His accomits will be stated on that 
basis. If this allowance should bring tho re- 
ceiver in debt to the fund, I think the com- 
plainants in the cause should make good the 
deficiency to the extent of the moneys paid 
by the receiver to their counsel, as shown by 
the vouchers produced before me on this 
hearing, namely the payments made at the 
rate of $5,000 per annum. So far as the re- 
ceiver chose to pay that money out of his 
own pocket it was a matter for his own con- 
sideration; but so far as he paid it out of 1he 
funds in his hands, beyond the amount which 
is now allowed to him, it should be returned. 
Therefore, any deficiency or indebtedness due 
from him to the fund, which may appear in 
making up his accounts, not exceeding the 
sums so paid by him to counsel as aforesaid, 
will be charged to the account of the pres- 
ent receiver, as representing the complain- 
ants. I do not regard it necessary to make 
any other order in reference to those pay- 
ments. 

In the matter of motion to discharge N. A. 
Cowdrey, as receiver. The next question for 
consideration is that of the motion to dis- 
charge the present receiver. This motion is 
made upon several distinct grounds which 
are specified therein. These grounds all re- 
late to his conduct since his appointment 
The charges are, 1st. That he incited and 
joined in the effort to cause the abandonment 
and destruction of the line and track of the 
Galveston and Houston Jimction Kailw.ay 
Company, thereby violating his duties as re- 
ceiver. This is attempted to be proved, by 
showing that the receiver has privately incit- 
ed the town council of Houston to pass an or- 
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dinance or ordinances for stopping the use of 
the Junction Railroad bridge at Houston, in 
wMcli the defendants claim to be interested 
and for abating it as a nxiisance, and to give 
a right of way for another route througb tbe 
town; and by showing that he is engaged in. 
furthering a new connection with the Hous- 
ton and Texas Central Railroad through the 
town, in continuation of the old trade of the 
Galveston, Houston and Henderson Railroad, 
and to the abandonment of the Junction Rail- 
road; and that he has actually applied to 
the court for leave to procure such new con- 
nection; all this is complained of by the de- 
fendants as bad faith on the part of the re- 
ceiver; as a breach of trust; as treachery to- 
wards the interests, which, by his appoint- 
ment and by the terms of his bond, he was 
bound to protect Now, in the first place, it 
is not proved to my satisfaction that the re- 
ceiver did incite the town councE to pass the 
hostile ordinances referred to; as to the part 
talien by him in the amended ordinance, by 
which the city gave the right of way to build 
a new road through the town, and in maMng 
application to the court on the subject of 
such connection, I see nothing that renders 
him obnoxious to the severe censures which 
the defendants have passed upon his conduct 
He has not proposed to do anything definitive 
on the subject, without the leave and order 
of the court, to be made after due notice to 
the defendants. This is a sufficient answer 
to the whole charge. Should the court deem 
it for the laterest of the trust to allow the 
receiver to send his trains through the town 
of Houston instead of over the Junction road, 
I know of no reason why the court should 
not make an order to that end. There seems 
to be no contract by which the Galveston, 
Houston and Henderson Railroad Company is 
bound to send its freight or passengers over 
the Junction Railroad at all events; and if 
the two interests should ultimately be ad- 
judged distinct, as they have already been 
adjudged, it is hardly to be supposed that the 
parties owning the Galveston, Houston and 
Henderson Railroad wiU rest content to be 
dependent on the Jtmction road for a connec- 
tion with the Central Railroad, if they can 
help it, without some favorable and perma- 
nent contract in reference to the terms" of 
that connection. 

Other reasons have been suggested by the 
receiver why a new outlet and connection 
would be desirable, such as the destruction 
of the bridge, etc., which it is unnecessary to 
refer to. In any view of the case I cannot 
see how it can constitute a crime on the part 
of the receiver, in view of the possibility of 
such a severance as I have adverted to, to 
lay before the court the facts of the case, 
and the terms on which a new connection can 
be had; especially so long as he submits him- 
self to the orders and direction of the court 
Nor can I regard the order by which the re- 
ceiver was appointed as constituting or rais- 
ing, by implication, any such agreemenl^ to 
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use the Junction road and nothing else, by 
way of connection with the Houston and 
Texas Central Railroad, as to make it a mat- 
ter of dishonesty or bad faith to apply to the 
court for leave to provide an alternative con- 
nection by another route. If the defendants 
think that such leave would be injmious to 
them, and would not be a fair tiling to do at 
this time, it is competent for them to appear 
before the court and say so; and it is to be 
presumed that the court will see that no in- 
justice is done. And in judging of the re- 
ceiver's conduct it must be remembered, asr 
has been properly said, that he is a complain- 
ant as well as receiver, and has rights as a 
complainant which he is not bound to ignore 
and forget in any applications to the com-t 
which he chooses to make. And, in tliis con- 
nection, it is proper to remark that the whole 
transaction, which took place before Justice 
Swayne on the 19th of August, 18G9, by 
which the defendants agreed that the com- 
plainants, on gnlving secimty to the amount 
of §350,000, should have the possession and 
management of the property and name the 
receiver, places the defendants in a some- 
what different attitude towards that officer 
from what they would be in if he were ap- 
pointed by the court in the ordinary way— it 
certainly does not lie with them now to ob- 
ject to the person of the receiver unless he 
commits some overt act of imfaithfuhiess to 
his trust, which can be specified and pointed 
out On this account, as well as on others, 
it seemed to me incompetent for the defend- 
ants to go into previous transactions of the 
receiver, as complainant, in order to show 
that he had heretofore done acts which ex- 
posed him to personal animadversion. The 
other grounds stated in the motion are all of 
the same general character with that already 
mentioned. The defendants have entirely 
failed, it seems to me, in proving a single act 
of the receiver since his appointment, which 
shows a want of faithfulness in dischai'ging 
the duties of his trust, and in view of the 
terms of the order imder which he was ap- 
pointed, I can see no reason or groimd for 
his removal. 

The motion is therefore denied. 

In matter of motion for change of loca- 
tion of road. The next subject to which my 
attention has been du-ected is a motion on the 
pai't of the receiver for an order authorizing 
him to procure the consti'uction of a new con- 
necting road through the city of Houston, to 
connect with the Houston & Texas Centitil 
Railroad, This application was made in his 
report of November 19, 1869, hi which he sets 
forth the inconveniences and dangers of the 
present connection, the anxiety of the city 
of Houston to have the present bridge re- 
moved, etc. This cause has been appealed to 
the supreme com-t of the United States, and 
it is expected that it will be reached for ar- 
gument in January next. It is desirable that 
it should be disposed of at as early a day as 
possible, and no doubt the court will give 
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■every facility for an early determination of 
the case, consistent with the practice of the 
court. The decision on that appeal will de- 
termine the rights of all the litigating par- 
ties, and win terminate many questions now 
undecided. In view of this expected early 
disposition of the main cause, it seems to me 
inexpedient to enter upon any new expend- 
itures of much importance until that consum- 
mation can be reached. The desirableness 
of many contemplated changes and improve- 
ments will depend in great degree upon the 
final determination of the case. I do not feel 
disposed, therefore, to malie any order au- 
thorizing the receiver to expend any of the 
trast funds for building a new road to con- 
nect with the Houston & Texas Central Bail- 
road. Should any other parties build such 
a. connection, so that the track belonging to 
the Galveston, Houston & Henderson Rail- 
road in the streets of Houston can be utilized 
and used, and should it be shown that the in- 
terest of the entire fund would be subserved 
by running trains over the same instead of 
over the Junction Railroad, It will then be 
time enough to consider the question. The 
court cannot now make any order which 
should direct the receiver to use such new 
connection, or which should guaranty to the 
consti-uctors of any new road the use thereof 
in preference to the Junction Eaih-oad. My 
impression is, that in view of all the conflict- 
ing interests represented in the case, it will 
be better to continue the present connection 
at least, until the case shall be decided. Any 
saving made by the Galveston, Houston & 
Henderson Raih*oad by a new connection 
would be attended by a corresponding loss 
to the Junction Railroad Company, whose 
creditors and stockholders are looking to the 
court for protection, and as the rights of the 
parties are not yet finally determined, and it 
is uncertain how they will be determined, it 
seems to me best to keep the business in 
statu quo imtil the final decision shaU be ren- 
dered. If it were certain that the roads 
would be severed by thefinal decree, I should 
deem it unjust to the bondholders to keep the 
Galveston, Houston & Henderson Raih'oad 
imited to the Junction Railroad by force. 
But this is not certain, and therefore it is bet- 
ter for the eom't not to take any new and 
radical action in the matter. 

My view is the same with regard to the 
purchase of the bridge across Galveston bay. 
I do not think it would be right for me, sit- 
ting merely to superintend the receiver's ad- 
ministration of the property, to authorize any 
such radical change as the purchase of the 
Galveston bridge, when the whole cause wiU 
be decided and the property will be in pri- 
vate hands so soon, who can then do with 
the property as they see fit I therefore de- 
cline to make any order on either of these ap- 
plications. 

As to the application for the purchase of 
new rolling stock, I will make an order that 
the receiver be authorized to pm'chase such 



new rolling stock, iron rails, machinery, etc., 
as in Ms judgment may be required for the 
proper transaction of the business, beyond 
the rolling stock, rails and machinery now 
in his possession and control under his ap- 
pointment as receiver, and as the funds in 
his hands wiU reasonably justify. Every dol- 
lar fairly expended on the road and rollmg 
stock wiU be more than reimbm*sed by the 
increased value it wiU give to the whole 
property when sold. 



Case ISTo. S,S94. 

COWELIi V. The BROTHERS. 

[Bee, 136.] * 

District Court, D. South Carolina. March 
Term, 1799. 

Salvage Agreement — ^VesseIi in Distress. 

Agreement, made in distress at sea, void. 
Salvage due, and quantum fixed by court. 

BEE, District Judge. The brig Brothers, 
on her passage from Lisbon to Baltimore, 
had encountered a succession of dreadful 
tempests from the 12th to the 30th of De- 
cember last, when she became a mere wreck, 
and was prevented with difBtculty from 
foundering. For more than three weeks aft- 
er this, the crew suffered all that human 
nature could endm'e; their provisions were 
expended, they had subsisted for nine days 
upon the flesh of a cat, and had actually 
salted one of the crew, who died of hunger 
and fatigue, as the only remaining means of 
preserving themselves from famine. Two of 
the crew had been washed overboard. In 
this situation, CoweU feU in with them, sent 
them a supply of biscuit, and requested them 
to quit their vessel, and come on board his; 
offering to convey them to port without any 
expense. The captain of the Brothers, how- 
ever, prevailed on him, after some time, to 
take the vessel in tow, stipulating that, upon 
her anlval in port, Cowell should receive one 
half of the value of ship and cargo, as a com- 
pensation. This agreement was reduced to 
writing, signed by the captains, and wit- 
nessed by their mates. Fi-om this time to the 
8th of Eebi-uary, CoweU supplied them with 
provisions and water. On the 6th the cable, 
by which the Brothers was towed, gave way, 
but was again fastened. But on tiie 8th it 
parted a second time, and the sea ran too 
high to allow of its being any more got on 
boai-d the wreck. Indeed, it was proved that 
in so boisterous a night no vessels could keep 
together. These, therefore, separated, and 
did not again see each other. They were now 
in somidings, and within ninety miles of land. 
The brig continued to drift for nine days 
longer, when she fell in with a vessel from 
New-York, who informed the captain that he 
was close in with Bull's bay. He cast anchor, 

^ [Reported by Hon. Thomas Bee, District 
Judge.} 
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and continued in that state for four days, 
when lie was piloted into the bay by a coast- 
er. Here the brig received some repairs, and 
on the 4th of March, arrived in this harbour. 
Captain Cowell has very properly relinquished 
the written agi-eement, and applies to this 
court for such compensation as his services 
may appear to deserve. On the other hand, 
the respondent who, by his claim and answer, 
at first endeavoured to set aside the agreement 
as void in law, and i-esisted all compensation 
for conduct which he called inhuman, has, 
by his counsel, acknowledged the right to 
salvage, and submits the amount to lie de- 
cision of the proper tribunal. There cannot 
be a doubt that Cowell was an instrument, 
in the hands of providence, of saving this ves- 
sel, from desti'uction. From the 12th of De- 
cember to the 27th of January, they had not 
seen a single sail. From thence to the 8th 
of February, CoweU's vessel, by whicli they 
were assisted and taken in tow, was the on- 
ly one they saw. It is evident, therefore, 
that they must have perished, for they had 
been seven days without provisions when h.e 
met with them, and could not have subsisted 
thirteen days longer. Salvage being thus ev- 
idently due, I shall proceed to consider the 
quantum. As to the agreement, it is wholly 
void at law, as having been made under cir- 
cumstances of distress. The service rendered 
upon this occasion was as great as the crew 
could receive; nor is it at all probable that 
the vessel would have been saved by any oth- 
er means. Cowell too risqued much in the 
attempt; for his ship was actually injured, 
and the delay of towing rendered him addi- 
tionally exposed to capture, and to the for- 
feiture of his insm'ance. He failed indeed 
in bringing the brig into port; but not till 
he had done all that was possible. He 
brought her into soundings, within ninety 
maes of land; and the supplies she received 
from him enabled her crew to sustain the 
fatigue of nine subsequent days, after the 
sepai'ation. Upon their arrival in this port, 
they had plenty of wine on board, and some 
of the beef, with which Cowell had supplied 
them. 

This brig and cargo have been valued by 
appraisei-s duly appointed at 8,900 dollars. 
From this sum various deductions must be 
made for duties, &c. leaving a balance of 4,- 
855 dollars, as net proceeds of the vessel and 
cargo. One fom*th of this balance is 1,213 
dollai's without the fractions. From this de- 
duct 295 dollars for supplies furnished by the 
New-York captain at the entrance of Bull's 
bay, and for the amoimt due to the pilot; the 
remaining sum of 918 dollars I decree as sal- 
vage to Captain Cowell. I also order that he 
be paid for the articles he supplied at sea, 
according to the rate at which they may be 
replaced here. Let the claimant pay the costs 
of suit. 
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Case KTo. 3,S95. 

COWEN V. BANKS et al. 

[24: How. Pr. 72.]^ 

Circuit Court, D. New York. Nov. Term, 1862. 

ASSIGXMEST OF COPIRIGHT — ASSIG^■EE'S KIGHT 
TO EXTBXSIOX. 

Where an action for the infringement of a 
copyright of a publication was brought by the 
assignees thereof, and an isue of ownership was 
raised on the trial, upon which the author and 
assignor as a witness testified that by the agree- 
ment produced, "the intention was to convey 
deponent's whole interest in the copyright of 
the work; I suppose the book to belong to my 
assignees, as soon as made, including all that 
was in it," held, that this testimony estopped 
the legal representatives of the author from 
subsequently claiming that the agreement was 
intended to be confined to the first fourteen 
years' limitation of the copyright, under which it 
was made, especially as the testimony was given 
after the expiration of such limitation to a por- 
tion of the work. 

[Cited in Paige v. Banks, 13 Wall. (SO TJ. S.) 
616.] 

The bill is filed in this case by the com- 
plainant [Betsey Cowen, administratrix of 
Esek Cowen deceased], to compel the defend- 
ants [David Banks and others] to account and 
pay over to her moneys received by them on 
the sales of the rdne volumes of Cowen's re- 
ports, since the expiration of the copyrights 
of Goulds & Banks, which, it is charged, ex- 
pired on the 26th of April, 1838, 13th of No- 
vember, 1843, and at various dates interme- 
diate these two periods. 

F. F. aiarbury, solicitor for complainant 

W. A. Beach and Wm. Allen Butler, coun- 
sel. 

Banks & Anderson, solicitors for D. Banks, 

Charles O'Conor, counsel for Banks and ex- 
ecutors of A. Gould. 

Otis Alien, solicitor for W. Gould. 

John K. Porter, counsel. 

S. D. Law, solicitor for executors of An- 
thony Gould. 

NELSON, Circuit Justice. These copy- 
rights were taken out under the act of 1790 
[1 Stat. 124], which secm*ed to the author 
or his assigns the exclusive proprietaiy right 
to the book or books during the term of foiur- 
teen years; and further provided, that if, at 
the expiration of the said term, the author 
be living, the same exclusive right should 
continue to him, his executors, administrat- 
ors or assigns for the further term of fom*- 
teen years, provided he or they should take 
out a second copyright for the period. 

The 16th section of the act of 1831 [4 Stat 
439] extended the term to the author or pro- 
prietor of the book, already copyrighted, to- 
the period of twenty-eight years, uncondi- 
tionally, if the author was living at the time 
of the passage of the act Judge Cowen 
was living at the passage of the act, and the 
bill charges that according to the true con- 
struction of the articles of agreement trans- 
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ferring tlie copyright of these books to Gould 
& Banks, the proprietary right was limited 
to the first term of fourteen years, under the 
act of 1790; and that at the exph-ation of 
this period the right became vested in the au- 
thor, imder and by virtue of the 16th section 
of the act of 1831. The construction is de- 
nied by the defendants. On the contrary thej' 
insist that the transfer embraced the con- 
tingent right to the additional term of four- 
teen years, under the act of 1790, which be- 
came absolute in them imder the act of 1831. 

We are satisfied, on a careful consideration 
of the provisions of this agi-eement, that the 
construction insisted upon by the complain- 
ant is the true one; and that if there was 
nothing else in the case, she would be enti- 
tled to the decree prayed for. But the de- 
fendants have filed a aross bill, in which they 
-charge that, according to the true intent and 
understanding of the parties in the transfer 
at the time of the agreement, the assignees 
were to be entitled to the entire proprietary 
right, including the contingent interest of the 
author to the second term of fourteen years 
as well as at the first; and hence, that they 
became the absolute proprietors of this term 
imder the act of 1831, and they ask that the 
agreement be reformed so as to conform to 
the understanding and intent of the parties. 

By a stipulation in the record, a deposition 
of Judge Cowen, taken 3rd October, 1840, in 
a case pending between those claiming this 
proprietary interest in the reports, and one 
H. P. Hastings charged as violating their 
copyrights, is admitted as evidence. Judge 
Cowen was examined as a witness for the 
complainant; and an objection was taken 
to his testimony on the ground of interest 
He was first examined on his voir dire, the 
agi-eement in question having been produced 
before him. He stated that this was the only 
contract between him and the assignees of 
the copyrights, and that "the intention was 
to convey deponent's whole interest in the 
copyright of the work." And on his exam- 
ination-in-chief, he observes: "I supposed the 
book to belong to my assignees as soon as 
made, including all that was In it. I would 
not have taken the office of reporter, with its 
salary and duties, unless I was to have had 
a proprietary right which I coidd use or dis- 
pose of." 

At the time of this examination, and the 
objection on the ground of interest taken to 
the witness, the first term of fom- of the first 
volumes had expired, and the proprietary 
right had become vested in him absolutely, 
unless parted with by the assignment. Judge 
Cowen's attention, therefore, was called di- 
rectly to the fact of the understanding and 
intention of the parties at tbe time of the 
making the agreement of transfer. His testi- 
mony accords with his own practical con- 
struction of it, for, some two years had 
elapsed at the time after the expiration of 
the first term, as we have seen in respect to 
the fii"st fom: volumes, and he had set up no 



claim to title copyi-ight. He died the 20th of 
January, 1844, some three years after the 
expiration of the first term of the copyright 
of the last volume, and had all this time ac- 
quiesced in the claim of the assignees. Con- 
ceding, therefore, that, according to the terms 
of the written agi'eement of transfer, the as- 
signees obtained a right to the term of foiir- 
teen years to the nine volumes of reports, 
yet, in view of the biU to reform the conti-act 
and malce it conform to the true intent and 
understanding of the parties to the insti-u- 
ment at the time of entering into it, and the 
testimony of Judge Cowen, we do not see how 
we can avoid reforming the eonti'act so as to 
give effect to the real agreement of the par- 
ties. The testimony of the witness is not 
an opinion expressed as to the construction 
of the instrument, but as to the question 
whether or not he was interested in the sec- 
ond term of the copyright of these boolis. 
He was not examined upon a question of 
law, but upon a question of fact; and in this 
view, and in the face of the claim of the 
complainants in that suit to a full titie in the 
second term, then running, he testified that 
he had conveyed his whole interest to them. 
The evidence of Judge Cowen, under the cir- 
cumstances in which it was given, is wholly 
inconsistent and irreconcilable with the idea 
that the parties, at the time the agreement 
was entered into, undei-stood ajQd intended a 
conveyance of a copyright only for the first 
fOTu-teen years. For these reasons we think 
a decree miist be entered for the complain- 
ants in the cross bill, according to its prayer, 
to reform the contract, and for the defend- 
ants in the original biU. 
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Case No. 3,S96. 

COWING V. RUiVISEY et al. 

[8 Blatchf. 36; ^ 4 Fish. Pat. Cas. 275.] 

Circuit Court, N. D. New York. Oct. Term, 
1870. 

Action fou Infringement op Patent— Measure 
OF Damages— New Trial — Reduction of Dam- 
ages. 

1. In an action on the case for the infringe- 
ment of letters patent, it is erroneous to instruct 
the jury that the true rule in regard to damages 
is the profits made by the defendant by the 
infringement. 
[Cited in Smith v. Baker, Case No. 18,010; 

Putnam v. Sudhoff, Id. 11,483; Magic Kuf- 

rte Co. V. Elm City Co., Id. 8,949 and 

8,950; Mulford v. Pearce, Id. 9,908; 

Yaughan v. Centi-al Pac. R. Co., Id. 16,897; 

Knox V. Great Western Quicksilver jMin. 

Co., Id. 7,907; Sayles v. Eichmond, F, & 

P. R. Co., Id. 12,424.] 

^ [Reported by Hon. Samuel Blatehford, Dis- 
trict Judge, and here reprinted by permission.] 
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2. The true rule is, what the plaintifE has lost, 
and not what the defendant has gained. 

[Cited in Atwood v. Portland Co., 10 Fed. 
285; Royer v. Shultz Belting Co., 45 Fed. 
52.] 

3. Where, under such an erroneous instruc- 
tion, the plaintiff obtained a verdict for $750 
damages, and the defendant moved for a new 
trial, on a case, because of such instruction, a 
aew trial was denied, in case the plaintiff should 
consent that the verdict be reduced to nominal 
damages, but, otherwise, a new trial was or- 
dered, the costs to abide the event. 

[Cited in Roberts v. Schuyler, Case No. 11,- 
915.] 

This was an action on the case [by George 
Cowing against John A. Rumsey and others], 
brought to recover damages for an infringe- 
ment of the plaintifiE's rights, secured by let- 
ters patent [No. 38,153], granted to him [April 
14, 1863] for an "improved cylinder polisher." 
At the trial, the plaintiff had a verdict for 
$750 damages; and the defendants now 
moved for a new trial, on case. 

Blbridge G. Lapham, for plaintiff. 

David Wright for defendants, 

WOODRUFF, Circuit Judge. I have ex- 
amined the grounds upon which a new trial 
is sought in this case, but, with the exception 
of one point, to be presently noticed, I am 
not satisfied that any error was committed, 
entitling the defendants to the interference 
of the court to set aside the verdict. The dfr 
fendants have been ingenious in their en- 
deavor to construct a cylinder polisher, that 
should "get around" the plaintiff's patent; 
and it is not unlikely that they have made 
improvements upon his invention. The de^ 
fendants' witnesses very clearly prove differ- 
ences between their machine and that of the 
plaintiff. Those differences may be useful 
differences; but, so long as the improved 
machine appropriates, or (to borrow the lan- 
guage of the charge) absorbs what the plain- 
tiff invented and patented, the defendants 
are not at liberty to use it without the plain- 
tiff's consent I am not satisfied that the 
case was not tried and 'submitted to the jury 
upon a correct exposition of the law; and, as 
to disputed questions of fact upon conflict- 
ing evidence, the verdict of the jury should be 
taken as conclusive. 

On the rule of damages, however, it seems 
to me an instruction was given which was 
not strictly accurate. The case states, that, 
on the retm'n of the jury to the bar, declar- 
ing "that they had agreed in regard to the 
infringement, but had not agreed in regard 
to the amount of damages," the court fur- 
ther instructed them as follows: "The dam- 
ages do not depend upon the profits the de- 
fendant may have made out of the cylinders, 
the profits upon the pumps, but the mere 
profits upon polishing the pumps, the mere 
improvement in the polishing of the cylinders. 
Everything else has nothing to do with this 
machine. It is the profits in polishing -with 
this machine. That is all. That, in itself, is 
a. very small portion of the pump. The true 



rule in regard to damages is the profits made 
by the defendants by polishing the pimips, 
and not the profits lost to the plaintiff." 

It is difficult to resist the inference, that 
there has been some mistake in the prepara- 
tion and settlement of the case in this respect; 
for, in the instructions given to the jury be- 
fore they retired, the court distinctly said: 
"On the auestion of damages, gentlemen, 
there is only one rule. That is, to give to 
the plaintiff the actual damages which he 
has sustained by this infringement" Such* 
previous instruction is so inconsistent with 
what is imputed to the court on the retm-n of 
the jm'y to the bar, as to warrant the sup- 
position that what the court said was, rather, 
that, as an aid to determine, upon the whole 
case, what damages the plauitiff had sus- 
tained, the jury were at liberty to consider 
what profits the defendants had made. The 
whole case might warrant a presumption, 
that, if the defendants had not infringed the 
patent, the plaintiff would have had the op- 
portunity, through a larger patronage, to 
polish as many more pumps as the defend- 
ants polished and to realize as great profits. 
There might be some reason for believing 
that, by infringing, the defendants drew away 
this amount of work in polishing; and so, in- 
cidentally, the jxn:y might be, and, no doubt 
were, entitled to know and consider the 
profits of polishing pumps or cylinders by this 
machine. The instruction is, however, stated, 
in the ease, to have been given, and to have 
been specially excepted to; and its correctness 
is, therefore, to be tested as it now appears, 
that is, as the latest and an explicit, direc- 
tion to the jury, when the question of dam- 
ages was alone the subject of consideration. 

A patentee whose rights are infringed has 
his election of remedies. He may treat the 
infringer, who illegally appropriates the in- 
vention to his own use, making profit there- 
by, as his trustee in respect of such profits, 
and compel him to account therefor in equity. 
In such case, the plaintiff may recover those 
profits, be they more or less; and he can 
recover no more, however great the damages 
may be which the illegal interference has oc- 
casioned.* If, on an accounting, it should 
appear that the defendant used the invention 
so unskillfully that he realized no profit, 
there could be no recovery. On the other 
hand, the patentee may sue at law for the 
damages which he has sustained; and those 
damages he is entitled to recover, whether 
the defendant has made any profits or not 
In such an action, it is precisely what is lost 
to the plaintiff, and not what the defendant 
has gained, which is the legal measure of the 
damages to be awarded. Under this rule, 
it may often be entirely proper to prove the 
profits of the ordinary use of the invention, 
and the demand existing in the market, evi- 

*Bya recent statute this rule has been changed, 
and both profits and damages may now be re- 
covered in equity. Act July S, 1870, § 55 (16 U. 
S. Stat 200), 
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denced by sales made, and so, as an element 
of consideration, slaow tlie profits realized by 
the defendant, in order to furnish to the 
jury all proper materials for determining 
how much the plaintiff has lost. But I ap- 
prehend that they are to answer the precise 
question— how much loss has the plaintiff sus- 
tained by reason of the defendant's infringe- 
ment? 

There were elements of estimate and com- 
putation in this case— the saving of time in 
' the process of polishing, as compared with 
boring; the fact that pumps so polished were 
better and more enduring; the cost of sup- 
plying new packing to the pistons where the 
cylindei-s were not polished; the actual sales 
by the defendants; and the presumption that 
this withdrew patronage from the plaintiff. 
These, though not very precise, furnished 
means of determining the loss to the plain- 
tiff, not greatly less definite, as aids to the 
judgment and good sense of a jury, than they 
were to an estimate of the profits made by 
the defendants; and, if they enabled the jury 
to estimate, satisfactorily to their own minds, 
the defendants' profits, then those in turn 
became an element in the estimation of the 
plaintiff's loss. 

I think the distinction above stated has 
been uniformly recognized in the cases on 
this subject. Thex'e may be cases so pe- 
culiar that there are no means of proving 
the plaintiff's loss, without proof of the de- 
fendant's profits, and such proof becomes 
clearly admissible; but, even then, the re- 
covery is what the jury shall find to be the 
plaintiff's loss, not because the defendant 
realized profits, but because, under all the 
circumstances, the jury infer, as a fact, that, 
but for the interference, the plaintiff would 
have realized those profits. 

It may be said, with some plausibility, that 
the plaintiff's damages may sometimes be 
greater than the profits which the defendants 
have made, but ought never to be considered 
less; and that the defendants, having illegal- 
ly infringed, should always be held to the 
presumption, that the plaintiff would have 
made as much as they have realized, and 
should not be permitted to retain any of the 
fruits of their illegal conduct, by showing 
that the plaintiff could not have manufac- 
tured or used the invention so profitably. 
In truth, no injustice can come to the plain- 
tiff, so long as he has his election to pro- 
ceed in equity for the profits the defendants 
have made, or, if he so prefer, to sue at law for 
the loss he has suffered; and, although a 
jury will be very likely to infer that such 
loss is at least equal to the defendants' 
profits, the legal rule still stands. 

The plaintiff should, however, be permit- 
ted to avoid a new trial by remitting dam- 
ages, if he sees fit; and, therefore, if he 
consents that the verdict be reduced to nom- 
inal damages, a new trial is denied. Other- 
wise, a new trial is ordered, the costs to abide 
the event. 
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Case No. 3,297. 

In re COWLES. 
[1 N. B. 11.280 (Quarto, 42); ^ 1 West. Jur. 367.J 

District Court, D. JSrIinnesota, 1867. 
Act of Bakkuuptcy — F«audui.est Convey anob 

—SOSPESSIOS of "COMMERCIAl^ PaPEK "—" TRAD- 
ER" Defined. 

1. A debtor who executes a chattel mort- 
gage to secure a preexisting indebtedness with 
intejit to delay, hinder, and defraud his credit- 
ors, commits an act of bankruptcy. It is not 
necessary to show the stoppage of payment of 
commercial paper was fraudulent; suspension 
of payment and non-resumption within four- 
teen days is all that is contemplated by thi& 
provision of the bankrupt act. 

[Cited in Baldwin v. Wilder, Case No. 806; Re 
Hercules Mut Life Assur. Soc, Id. 6,402.] 

2. One who is engaged in the manufacture 
and sale of lumber is a trader, within the 
meaning of the said act. 

[Cited in He Kenyon, 1 Utah, 47.] 

In bankruptcy. In this case a petition was 
filed by S. G. Kenick, president of the First 
National Bank of Hastings, against the said 
[Walter C] Oowles, alleging the commission 
of various acts of bankruptcy, and praying 
that he should be adjudged a bankrupt by 
the court. A day was fixed to show cause, 
a denial of the acts was filed, and by agree- 
ment the issues were tried by the court. 

NELSON, District Judge, delivered a writ- 
ten opinion. He said the petition in substance 
charges: (1) That the said Cowles, being 
possessed of certata estate, rights, and cred- 
its, made a conveyance of the same witii 
intent to delay, hinder, and defraud his 
creditors. (2) That said Cowles, being in- 
solvent, made a conveyance with intent to 
give a preference to one of his creditors, and 
with intent to defeat the operation of the 
bankrupt act. (3) That, being a trader, the 
said Cowles has fraudulently suspended, and 
not resumed payment of his commercial pa- 
per within a period of fourteen days. On 
the return day of the order to show cause, 
a denial of the acts of bankruptcy was filed, 
and by agreement the issues were tried by 
the court We shall consider the various 
acts of bankruptcy alleged in the order ia 
which they are above enumerated. 

The testimony shows that Cowies was en- 
gaged in the manufacture and sale of lumber 
in the city of Hastings, and that he, being in 
embarrassed circumstances, with an indebt- 
edness, as stated by himself to be over thir- 
ty-seven thousand dollars, without any cash 
means, but other assets estimated as high 
as sixty thousand dollars, and as low as 
thirty-two thousand dollars, executed to the 
■Merchants' National Bank of Hastings, on 
the 23d day of October, 1867, fa chattel mort- 
gage upon five hundred thousand feet of 
pine saw logs then lying in the St, Croix 

I ■ I — . — I ■ ■■ — I ■■ III — — ^^^^^^— ^ 

^ [Reprinted by permission.] 
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river at Prescott, Wisconsin, to secure the 
payment of three thousand dollai-s. That 
the money advanced to him at the time of 
Hie delivery of this mortgage was one thou- 
sand dollars, and that a due-bill was given 
for the balance, to he paid in weekly instal- 
ments. A part of the one thousand dollars 
advanced was used to release from an at- 
tachment the logs embraced in the mortgage, 
and the money to be paid by instalments was 
to be used for the purpose of defraying the 
expenses of sawing the logs into lumber. 
It appears that at this time his creditors 
Avere pressing him for the payment of their 
demands, and his answer invariably was 
that he would pay them as soon as he could 
cut his logs, and as fast as he could sell his 
lumber. These repeated statements appear 
to have satisfied his creditors, and they re- 
mained quiet until about the 22d day of No- 
vember last^ when some of them made an 
arrangement to talie lumber for their in- 
debtedness. Taylor & McHugh, and Pringle, 
commenced immediately to draw lumber 
from the yard, and continued until Novem- 
ber 25th, when they were stopped by "Van 
Dyke, president of the Mei-chants' National 
Bank, and by C. D. TutGe, a merchant of 
Hastings, who claimed, in their own lan- 
guage, to "have chattel mortgages on the 
whole thing." It further appears from the 
testimony, that on the afternoon of the 23d 
of November, the day after Cowles had con- 
sented to allow Taylor & McHugh, and 
Pringle, to take lumber on account of their 
indebtedness, he executed a chattel mortgage 
upon all of the lumber in his yaru, and upon 
aU the logs in his boom, to G?uttle, to secure 
the payment of his note for two thousand 
five hundred dollars, that day given for sup- 
plies to be furnished during the following 
winter, to enable him to .set men at work 
to cut saw logs in the pineries; and, also, 
that on the 25th of Novembtr he executed 
another mortgage to the Merchants' National 
Bank upon the same lumber and logs, to 
fm'ther secure the money which the bank 
had agreed to let him have in October. At 
this time his creditors were pressing him, 
and the institution ot proceedings in bank- 
ruptcy against him was threatened. Cowles, 
in answer to their demands, says m his own 
language, 'T am dead broke; 1 have no 
means; I can't pay." And also, that he did 
not think his cx-editors had better put him 
into banliruptcy; that his father had a claim 
of about twenty thousand dollars, which 
would sweep everything and leave but a 
small percentage to other ci-editors. 

Now, are we authorized to declare upon 
this statement of the case, the first act of 
bankruptcy established? "We think so. We 
readily agree with counsel that the intent to 
delay and hinder creditors is a question of 
fact to be proved; but the testimony neces- 
sary to establish it need be of no higher or- 
der than is required to prove any other fact. 
All the circumstances attending the ti-ansac- ; 
6FED.0AS. — 43 



tlons of the debtor, his conversations, his 
acts, his necessities, are to be taken into con- 
sideration, and his motive judged of by 
these. Put to this test, it seems to me thei-e 
was a manifest design to hinder and delay 
creditors. We do not dispute the right of a 
debtor to mortgage his property, or a portion 
of it, for the pm-pose of raising money to pay 
his debts. Such a disposition of his prop- 
erty shows an honest and laudable intention 
on the part of a debtor to meet his liabilities. 
Courts always are mdined to 'sustain such 
transactions; but the conveyances by Cowles 
do not fall within that class of cases. They 
were not given for the purpose of raising 
means to pay off his importimate creditors, 
but for the purpose and with the manifest de- 
sign of so incumbering his available means 
that they would be delayed and hindered in 
the collection of their demands. In fact, the 
president of the Merchants' National Bank 
says in his testimony, that when he took the 
mortgage in October he placed the balance of 
the money due Cowles to his own personal 
account in the bank, and gave him a due-bill, 
in order, as he says, that Cowles could say 
"no" to his a-editors who asked for money, 
and could not use it to pay his debts. Cowles 
acquiesced in this, and says that when he 
wanted any of the money he procm-ed the 
president's cheek on the bank for the amount. 
Again, we find the second charge of bank- 
ruptcy true. The debtor cannot escape the 
conclusion to be drawn from his statements 
made prior to the last mortgage to the Mer- 
chants' National Bank, and immediately after 
the Tuttle mortgage was given. He told the 
witness (Fuller) at that time that his father 
had a claim that would sweep eva-ything if 
banki-uptcy proceedings were instituted 
against him. He has made no effort to ex- 
plain this statement. It stands admittedly 
true, and notwithstanding his testimony that 
he had assets which he estimated worth sixty 
thousand dollars, we are constrained to be- 
lieve that he was insolvent at that time. His 
statement about his father's demands, taken 
in connection with the evidence of other wit- 
nesses as to the value of his assets, estab- 
lishes clearly his insolvency. There can be 
no doubt that the mortgage to the Mer- 
chants' National Bank, given in November, 
gave it a preference. The bank held his 
notes hi October, and although a chattel mort- 
gage was given at that time to secure them, 
Cowles executes this additional security, and 
must have intended the natiu-al resxilt of his 
own conduct The counsel for the debtor re- 
lies upon the case of Curtis v. Leavitt, 15 N. 
Y. 9. It has no application to the state of 
facts as we find them hei-e. The banking 
institution in that case, although embar- 
rassed, had, at the time the ti-usts were 
created, assets over and above its liabilities; 
and the question decided by the com-t was, 
that such embarrassments did not create 
such a state of insolvency as was contem- 
plated by the restraining act which it was 
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charged with Tiolating. Besides, its prop- 
erty mortgaged consisted of choses ia action, 
and creditors could not possibly he hindered 
or delayed by the mortgage. There are oth- 
er dissimilarities to the state of facts in this 
case, which we think unnecessary to consider. 
We now come to the charge that, being a 
ti'ader, he has fraudulently suspended, and 
not resumed payment of his commercial pa- 
per within the period of foircteen days. We 
shall adopt the interpretation given this pro- 
vision of the act by several of the district 
judges, namely, that it is unnecessai-y to 
show the stoppage of payment to have been 
^-audulent; suspension of payment and non- 
resumption within fourteen days is all that 
Is contemplated by that pi^ovision. This 
view of the act presents uniformity of deci- 
sion, based upon a fair and reasonable con- 
struction; and besides, it would seem that 
congress intended to make a failure to pay 
commercial paper within fom-teen days after 
stoppage a test of insolvency. We have 
found no American decisions directly upon 
the point as to what constitutes a trader, but 
the decisions are numerous under the English 
bankrupt act of 1S25, and are to be regarded 
as authority with us. The English statute 
specifies the description of traders who come 
within the act, and the effect of all the 
amendments prior to 1825 was to enlarge the 
classes of persons who, upon correct princi- 
ples of bankrupt law, should be included 
within it See introduction to Eden on 
Bankruptcy. Under that act the debtor 
would be regarded a trader. Our banla-upt 
act is broader in terms, and excludes no per- 
son who should, upon principles of commer- 
cial law, be included within the term "trader." 
The commercial definition of a trader is, one 
who makes it his business to buy merchan- 
dise or things ordinarily the subjects of com- 
merce and traffic. The debtor was clearly 
engaged in that sort of business, and comes 
sti'ictly within this commercial definition. 
Upon the whole, therefore, we find the sev- 
eral acts of bankruptcy charged fully estab- 
lished. 



COWLES (LEAYITT v.). See Case No. 8,- 
171. 

COWPERTHWAITE (BURE. v.). See Case 
No. 2,188. 

Case Wo. 3,S98. 

COWPERWAITHE v. GILL et al. 

Circuit Court, District of Columbia. Sept, 20, 
1859. 

Patents— Pkior Use akd Sale. 

[An application for a patent of a machine for 
the manufacture of hat bodies was rejected on 
interference because of sale and use more than 
two years prior to the application.] 

Appeal from the decision of the commis- 
sioner of patents. 



The commissioner of patents refused to 
grant a patent to George 0. Cowperthwaite, 
assignee of William Posket, the appellant, 
for Posket's invention in the new and useful 
improvement in a machine for the manu- 
facture of hat bodies. [The application was 
contested by Ira Gill and Elbridge Brown.] 

MORSELL, Circuit Judge. The grounds up- 
on which the commissioner rejects the claim 
in this case are: "The proof is clear that 
Fosket, the original inventor, sold an inter- 
est in his invention to several persons who 
manufactured hat bodies on his machine in 
18M, and sold them in the market One wit- 
ness (Stedman) named ten persons in whose 
presence the machine was operated in the 
machine shop of the Otis Manufacturing Co. 
in Wane, Massachusetts. This witness saw 
this machine manufacture a dozen hat bodies 
at a time, and saw it at work from a dozen 
to twenty times. He always supposed those 
hat bodies were manufactured for sale in 
the market Another -witness saw these ma- 
chines in use in 1843; saw them daily in op- 
eration six or nine months; Fosket made hat 
bodies on them for Tolman; and adds that 
Fosket and others, joint owners with the 
witness (Brown) made hat bodies, with the 
machine, and sold them in Boston. Commis- 
sioner also states that Posket took out a pat- 
ent in 1846 for an entire hat body machine, 
in which he did not allude to the invention 
now in question. In an interview between 
Fosket and Gill, at the house of the latter, 
he showed the former all the operation of the 
machine, including the internal regulator, the 
perforated board, and Fosket then made no 
claim to the internal regulator. Fosket made 
no application for a patent on the invention 
in question until Februai-y, 1858. 

To this decision- seventeen reasons of ap- 
peal were filed. These reasons need not be 
here stated particularly; the substance of 
them has been correctiy noticed. Due no- 
tice having been given of the time and place 
appointed for the hearing of said appeal, 
the said decision, with the reasons of appeal, 
and the report of the commissioner thereon, 
and all the original papers and evidence, 
were laid before the judge, whereupon a rea- 
sonable time was allowed to said parties to 
make their arguments, but they failing so 
to do, and failing to comply with the rules 
established for that pm'pose, the said cause 
has been taken up for consideration and de- 
cision. 

I have carefully examined the reasons and 
the testimony upon which the decision and 
report of the commissioner rest, and I am 
satisfied that he has fairly stated the im- 
port thereof, and the principles that are ap- 
plicable thereto are correctly applied. The 
conclusion, of course, to which I have come, 
is that the said decision ought to be, and is 
hereby, affirmed. 
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Case No. 3,S99. 

COWQUA Y. LAUDEBBRUN. 
[1 Wash. O. G. 521.] ^ 

Circuit Court, D. Pennsylvania. Oct. Term, 
1S06, 
Ihterest on Pbojiissobt Note. 
The court allowed the interest customary at 
Canton upon a note executed there. 

This action was brought on a promis- 
sory note, given in Canton, payable eighteen 
months after date, without stipulating any 
thing about interest 

The defendant took out a commission, eight- 
een months ago, to examine the books of 
the plaintiff. When the commissioners open- 
ed the commission, about twelve months ago, 
the plaintiff was absent from Canton, so that 
the commission not being returned to the last 
com-t, the cause was continued. A motion 
was again made to this court, to continue the 
cause; but as no reason was given, why the 
commission was not executed, THE COURT 
thought there was no sufficient reason as- 
signed for the continuance; but upon the of- 
fer of the plaintiff, made before the opinion 
of the court was known, to continue, on re- 
ceiving a judgment and security for the debt; 
THE COURT directed, accordingly, execution 
to be stayed, and gave leave to move, next 
term, to set aside the judgment, if the com- 
mission being returned should afford a rea- 
son for doing so. A (juestion then arose, 
what interest should be allowed? After ex- 
amining a number of witnesses, the 
COURT was of opinion, that twelve per cent, 
pel* annum should be allowed, from the expi- 
ration of the eighteen months; no proof be- 
ing given, what is the legal interest at Can- 
ton, or whether any is fixed by law. But it 
appears, that the customary interest of the 
country, where no special agreement is made 
to vary it, is one per cent a month, from the 
expU-ation of the credit. Many instances 
have been proved, where more and less has 
been stipulated in the notes executed in Can- 
ton; but all those cases seem to be depar- 
tures from the regular and established rate 
of interest, founded on special agreements. 



COX, Ex parte. See Cases Nos. 1,878 and 
1,879. 

Case No. 3,300. 

COS V. BARNEY. 

[14 Blatehf. 289.] ' 

District Court, S. D. New York. Sept Term, 
1877. 

JoDGME>fT POK Duties Ovekpaid — Certificate 
OP Pkobable Cause— Who mat G-kast— Laches 
IN Application. 
1. A judgment having been entered against 

a defendant, as a collector of customs, in a 

^ [Originally published from the MSS. of Hon. 
Busbrod WasMngton, Associate Justice of the 
Supreme Court of the United States* under the 
supervision of Richard Peters, Jr., Esq.] 

= [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 



"charges and commissions" case, for duties 
overpaid, under protest, which duties had been 
paid into the treasury by the defendant, and 
such judgment not having been paid by the 
treasury department, the plaintiff issued an ex- 
ecution against the property of the defendant. 
The defendant applied to the court for a cer- 
tificate, under section 989 of the Revised Stat- 
utes, that there was probable cause for the 
acts done by the collector, and for a stay of the 
execution; Eeld, that the application must be 
granted. 

2. Such certificate may be granted by a dif- 
ferent judge from the one before whom the 
verdict was rendered. 

3. It having been the practice of defendants 
in like cases not to ask for a certificate of 
probable cause until the judgment was about 
to be paid by the treasury department, no 
laches or delay can be alleged against a de- 
fendant for not applying for such certificate 
before the issuing of an execution. 

A judgment had been entered in this case, 
which was one of a class of cases laiown as 
"charges and commissions" cases, against the 
defendant as a collector of customs, for du- 
ties overpaid, under protest The amount of 
the judgment not having been paid by the 
treasury department, the plaintiff issued an 
execution against the property of the defend- 
ant. Thereupon the disti-ict attorney of the 
United States, as attorney for the defendant, 
moved the court to certify that there was 
probable cause for the acts done by the de- 
fendant, under section 989, Rev. St U. S., 
and that the execution which had been issued 
be stayed by the court 

Almon W. Griswold, for plaintiff. 
Stewart L. Woodford, Dist. Atty., for de- 
fendant 

BLATCHFORD, District Judge. I think 
that the proper construction of section 989 of 
the Revised Statutes is, that the amount of the 
recovery cannot be paid out of the treasury, 
unless there is such a certificate as the sec- 
tion provides for. If a recovery is had, and 
the com't makes a certificate of probable 
cause, or that the collector acted under the 
direction of the proper officer, then there are 
two provisions made. One is for the protec- 
tion of the collector, and the other is for the 
payment of the money. And the first 6ne is 
not only for the protection of the collector, 
but it operates to restrain what otherwise 
would be the rights of the plaintiff. It would 
not be proper, however, for the court to make 
an order granting a certificate of probable 
cause, but providing that such certificate 
shall not be operative unless and until the 
money is paid. The effect of such an order 
would be, to allow the execution to be issued, 
and to take away from the collector the pro- 
tection which the statute manifestly intended 
to give him, that if, under the directions of 
the secretary of the treasury, he exacts mon- 
ey, as a public officer, and then places that 
money in the treasury of the United States, 
his property shall be absolved from liability 
to respond for the exaction. He takes the 
office of collector under those circumstances. 
The person paying the exaction deals with 
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the government and with the collector, under 
those circumstances, and with the full under- 
standing, that, if tlie money is exacted and 
is then paid into the treasury, and the court 
shall certify that the collector acted under 
the directions of the secretary of the treasury, 
iie shall not have any remedy against the 
property of the collector. It is manifest, that 
the gove*tnment re-instated the right of ac- 
tion against the collector, for the purpose of 
giving to the party from whom the illegal 
duties should be exacted, a standing in court 
to sue the collector, while it took away from 
him the right to obtain the fruits of his judg- 
ment by execution. 

In acting upon this statute, either in grant- 
ing a certificate or in restraining an execu- 
tion, the court cannot look into the question, 
whether the reasons for not paying the money 
out of the treasury appear to be suflacient— 
as to whether there is a fund out of which it 
might be paid, or as to whether the secre- 
tai-y of the treasury ought to have paid it 

It is said, that it is discretionary with the 
court to give a certificate of probable cause. 
It seems to me, however, that, where the col- 
lector has exacted money in the performance 
of his official duty, under the directions of 
the secretary of the treasury, and has paid 
it into the treasury, it is the duty of the com-t 
to grant a certificate to that effect, leaving 
the consequences to take care of themselves. 
It is further said, that the judge who tried 
the case is the person to grant the certificate, 
and that no other judge can do so. But I 
think, that, although the judge before whom 
the verdict was rendered is not the judge to 
whom the application for the certificate is 
made, yet he can properly grant the certifi- 
cate. The statute provides for the making of 
the certificate by "the court," and not by any 
particular judge. 

The only point that is at all troublesome 
is the suggestion, that the application comes 
too late. It is clear, from the affidavits on 
the part of the defendant, on this motion, 
that the practice has grown up of not ask- 
ing for a certificate of probable cause, until 
the time came ai'ound for the payment of 
the money out of the treasury. I do not 
think that the plaintiff in this "charges and 
commissions" case is in a position to allege 
laches or delay, on the part of the govern- 
ment or of the defendant, in applying for 
this certificate of probable cause. 

It is unfortunate for the plaintife, that he is 
unable to obtain his money, and it is to be 
regretted that it is so, but it is for the legis- 
lative department of the government to pro- 
vide for tlie payment of the money, and the 
court must assume that there is no derelic- 
tion of duty on the part of the executive 
officers of the government. It is not the prov- 
ince of this court to pass upon any such ques- 
tion. The statute is perfectly plain, and the 
court ought not to wrest it from its clear 
meaning, on the consideration that the effect 
of granting the certificate of probable cause 



will be to relieve the executive officers of the 
government from a pressure which, other- 
wise, would be upon them, to assist the de- 
fendant in paying the judgment The stat- 
ute looks to the exemption of the property of 
the collector from execution, provided he has 
acted under the instructions of his superior 
officer, and has paid into the treasm-y of the 
United States the money which he has exact- 
ed. The ultimate means of paying back the 
money is another question. The statute says 
that it shall be provided for and paid out of 
the proper appropriation from the treasury. 

An execution having been issued, it seems 
to me that the good sense of the statute is, 
that no ececution shall collect the debt, but 
that the money shall be paid out of the treas- 
ury. Therefore, the certificate is to be grant- 
ed not only to prevent the issuing of an ex- 
ecution against the collector, but to stay one 
already issued. 

[NOTE. A writ of error was sued out in 
this case, wilh others; and when the cases 
were reached the solicitor general, on the part 
of the governipent, moved for their dismissal, 
as presenting no g^uestion he desu'ed to argue, 
which motion was granted. At a subseauent 
term the defendants in error applied to correct 
the judgment and mandate so as to award 
interest as such, or as damages for delay; but 
the court denied the motion, holding, per jMt. 
Justice Blatchford, that the application, hav- 
ing been made after the term at which the 
cause had been finally disposed of, came too 
late, the court having no power to grant the 
relief sought Barney v. Cos, 107 U. S. 629, 
2 Sup. Gt 830.] 
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COX V. GOUUD. 

[4 Blatehf. 341.]* 

Circuit Court N. D. New York. Sept. Term, 
1859. 

Mortgage by Corporation — Evasion op Gen- 
eral Mandfactdring Act op New York — 
Liability of Stockholt>er for Debts. 

1. A corporation formed under the general 
manufacturing law of New York, passed Feb- 
ruary 17, 18^ (Laws 1848, e. 40), is, by the 2d 
section of that act, authorized to purchase, by 
its corporate name, such real estate as is nec- 
essary to enable it to carry on its operations, 
but is forbidden, by the same section, to •'mort- 
gage the same or give any lien thereon." Where 
such a corporation authorizes its agent to make 
such purchase for its benefit and on its account, 
and the real estate is conveyed to the agent, and 
he gives a bond and a mortgage on it in his own 
name, for the purpose of evading the provisions 
of such 2d section, the statute is violated, and 
an agreement by the company to indemnify 
the agent against all liability by reason of the 
transaction, is void as against an innocent 
stockholder in the company. 

2. Under the 24th section of the said act, 
which provides that "no stockholder shall be 
personally liable for the payment of any debt 
contracted by any company formed under this 
act, which is not to be paid within one year 
from the time the debt is contracted," if such 
agreement by the company to indemnify the 
agent, and the paymient of money by the agent 

1 Pieported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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on Ms bond, constitute the agent a creditor 
holding a debt which may be enforced against 
an individual stockholder, such debt was con- 
tracted not when such payment was made by 
the agent, but when such agreement to indem- 
nify was made by the company. 

This was a demm-rer to a declaration. The 
declaration alleged that, on the 2d of Janu- 
ary, 1854, a certain fjorporation, known as 
"The New York City Paint Works Company," 
was incorporated iinder the act of the legis- 
lature of the state of New York, passed Feb- 
ruary 17th, 1848, entitled "An act to author- 
ize the formation of corporations for manu- 
facturing, mining, mechanieal, or chemical 
piu'poses" (Laws 1848, c. 40), and the acts 
amendatory thereof, by the filing in the of- 
fices specified in the act, of the proper cer- 
tificates, and had its oflSce and principal place 
of business in the city of New York; that, on 
the 4th of January, 1854, the plaintiff [Abra- 
ham L. Cox], and one Henry Fake, and one 
James H. Salisbm*y, were appointed by the 
company a special committee to, amongst 
other things, negotiate for the purchase, for 
the company, of twelve lots of land, then the 
property of one John A. Bunting, situated in 
the city of New York, on the East river, be- 
tween SSth and 89th streets, being together 
about two hundred feet deep and one hun- 
dred and fifty feet in width, for the uses of 
the company, and for the purpose of a manu- 
factory; that, thereupon, the plaintifiE and 
Fake and Salisbury negotiated and contracted 
for the purchase of the twelve lots, for the 
uses and purpose and under the authority 
afoi-esaid, and reported to the company their 
action in the premises, which report was 
adopted and the plaintiff and Fake and Salis- 
bmy were continued as a committee for com- 
pleting the pm-chase; that, thereupon, the 
plaintiff and Fake and Salisbury, as such 
committee, completed and effected the pur- 
chase of the lots, in' their own names, for 
the benefit and on account of the company, 
and for the uses and purpose aforesaid, and 
for no other pinrpose whatever, such purchase 
in their own names being the only legal way 
in which the same could be purchased for the 
benefit, account, uses, and purpose aforesaid, 
because the company could not then pay the 
whole amount of the purchase-money of the 
premises; that, thereupon, the plaintiff and 
Fake and Salisbuiy received from Bunting, 
on the 14th of January, 1854, a deed, convey- 
ing to the plaintiff and Fake and Salisbury 
the twelve lots of land, for the consideration 
of $25,000, and, thereupon, the company paid 
to Bunting the sum of $1,000, as a part of the 
pm'chase-money of the premises, and, to se- 
cm'6 what was left unpaid, the plaintiff and 
Fake and Salisbury executed to one Joseph 
Foulke their bond, in the penal sum of $26,- 
000, conditioned to pay Foulke $13,000 on 
the 1st of March, 1858, with interest at the 
rate of six per cent per annum, and also 
their mortgage on the premises, which was 
received by said Foulke in lieu of a prior 
mortgage on the premises for the same 



amount, theretofore given by Bunting to 
Foulke; that the plaintiff and Fake and Salis- 
bury also executed to Bunting their bond, 
in the penal sum of $22,000, conditioned 
for the payment of $11,000, (that being 
the amount of the residue of the purchase- 
money,) on the 14th of January, 1859, 
with interest thereon from the 14th of 
January, 1854, at the rate of seven per cent, 
per annum, payable half yearly, on the first 
days of May and November, with a condition, 
that the entire principal should, at the option 
of Bunting, become due, on a default for 
thirty days in the payment of interest; that 
the plaintiff and Fake and Salisbury also 
executed a mortgage on the premises, as col- 
lateral security for the moneys mentioned in 
the condition of the bond, which, mortgage 
contained a provision like that contained in 
the bond, in regard to the principal becom- 
ing due in case of default for thii-ty days in 
the payment of interest; that, in consideration 
thereof, and that the plaintiff and Fake and 
Salisbury had negotiated and effected the pur- 
chase of the premises, for the benefit and on 
the account of the company, and for the uses 
and pm-poses aforesaid, and that the plaintiff 
and Fake and Salisbury had taken the deed 
thereof in their own names, for the benefit 
and account of the company, and for the 
uses and purposes aforesaid, and that the 
plaintiff and Fake and Salisbm-y had executed 
and delivered to Foulke aud Bunting their 
said bonds and mortgages, to secure the xm- 
paid portion of the pm'chase-money of the 
premises, and that the plaintiff and Fake and 
Salisbury would convey the premises to the 
company, the company undertook, and prom- 
ised the plaintiff and Fake and Salisbury to 
hold harmless and indemnify them against 
the bonds and mortgages, and to pay the 
said bond and mortgage so given by the 
plaintiff and Fake and Salisbury to Bunting, 
on the account of the company, in the purchase 
of the property, according to the conditions 
of the same; that, relying on the said prom- 
ise ajad undertaking of the company, the 
-plaintiff and Fake and Salisbmy, on the 2oth 
of January, 1854, executed a deed of . the 
premises to the company, which deed was, 
in terms, made expressly subject to the said 
two mortgages, and in and by which deed the 
company covenanted to assume and pay the 
mortgage to Bunting, as a part of the consid- 
eration for such conveyance, and which said 
deed was executed by the president of the 
company, in his official capacity, as such 
president, and by him sealed with the cor- 
porate seal of the company, he being there- 
unto lawfully authorized by the company; 
that the company accepted the deed, and 
took possession of the premises conveyed 
thereby; that the company did not pay the 
said sum of $11,000, or the interest thereon, 
according to the condition of the bond and 
mortgage to Bunting, and that the said sum, 
and the interest tliereon from the 1st of No- 
vember, 1854, being due and wholly unpaid. 
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Bunting, on the 25th of October, 1855, com- 
menced a suit, and foreclosed the mortgage, 
and sold the premises, and obtained and doclc- 
eted a judgment for a deficiency of $11,- 
492.96, against the plaintiff and Fake and 
Salisbm-yi "O'^hich sum the plaintiff was com- 
pelled to pay, and, on the 7th of July, 1856, 
did pay to Bunting; that the company did not 
repay the same, or any part thereof, to the 
plaintiff, or indemnify hipi therefor; that, 
ihereupon, he commenced a suit, in the cir- 
cuit court of the United States for the south- 
ern district of New York, against the com- 
pany, for the collection of his said debt for 
the money paid as such deficiency, within one 
year after said debt became due; that the 
company was insolvent and had no property; 
that the whole capital stock of one hundred 
thousand dollars, as fixed and limited in the 
certificate of the incorporation thereof, had 
not been paid in, nor had the president and a 
majority of the trustees made, signed, and 
sworn to a certificate of the amount of the 
capital stocdc, and that the whole amount 
thereof had been paid in; that the defendant 
[Thomas Gould] was a stockholder and a 
holder and owner of five shares of stock in 
the corporation, to the amoimt of five thou- 
sand dollars, at the time when the company 
was in possession of the twelve lots of land, 
and at the time when the plaintiff paid the 
said sum of $11,492.96, and was now such 
stockholder; and "that, by means of the prem- 
ises, the defendant became individually liable 
for the said sum. 

Samuel Blatchf ord and Clarence A. Seward, 
for plaintiff. 
David Wright, for defendant 

HALL, District Judge. The 2d section of 
the act of February 17th, 1848, xmder which 
the paint works company was incorporated, 
declares, that the corporations created under 
that act "shall, by their corporate name, be 
capable in law of purchasing, holding and 
conveying any real and personal estate what- 
ever, which may be necessary to enable the 
said company to carry on their operations 
named in such certificate," (their certificate 
of incorporation,) "but shall not mortgage 
the same, or give any lien thereon." The 
purchase from Bunting, set out in the decla- 
ration, was, in substance and fact, made by 
the company, through its committee or agents, 
of whom the plaintiff was one, although not 
made in its corporate name, as authorized by 
the act. The declaration shows, that the 
agents were authorized, as the agents of the 
company, to make the purchase for the com- 
pany; that they did make and complete it, 
for the benefit and on the account of the 
company; and that the purchase was com- 
pleted by a deed to the company's agents, 
and by their giving bonds and mortgages, in 
their own names, for the very piu^pose of 
evading the provisions of this 2d section. 
By these means the statute was substan- 



tially violated, and the company did indi- 
rectly what the statute declares they shall 
not do, and what it is admitted they could 
not lawfully do, unless by indirection. The 
transaction was in fraud of the statute, and 
the whole arrangement was illegal and void, 
as against an innocent stockholder. I am, 
therefore, of the opinipn that the agreement 
to indemnify the plaintiff was void, and that 
the plaintiff cannot recover in this action. 

Again, the 24th section of the act declares, 
that "no stockholder shall be personally lia- 
ble for the payment of any debt conti-acted 
by any company formed under this act, 
which is not to be paid within one year from 
the time the debt is contracted, nor unless a 
suit for the collection of such debt shall be 
brought against such company withui one 
year after the debt shall become due." It is 
urged, by the plaintiff's counsel, that the debt 
in this case was contracted at the time the 
payment was made by the plaintiff upon the 
debt or bond against which the company 
agreed to indemnify him. But, if the agree- 
ment of indemnity, and the payment under 
it, constitute the plaintiff a creditor, holding 
a debt which may be enforced against an 
individual stockholder, I am quite clear, upon 
the statement made in the declaration, that 
such debt was "contracted" as early, at 
least, as January 25th, 1854. The term "con- 
tracted," as used in this section, is the past 
tense of the verb "to contract." There is no 
allegation of any contract made with the 
plaintiff by the company ^fter the date 1 
have just mentioned; and, most clearly, the 
principal of this debt, for which the company 
then in form became liable, was not to be 
paid within one year from that time. It is 
barely possible that the stockholders might 
be liable for two semi-annual payments of 
interest, when the principal was not to be 
paid within a year, but I am inclined to 
think that, even if that position can be sus- 
tained, it suflBLciently appears that all the in- 
terest accruing within the year was paid by 
the sale of the mortgaged premises. 

These conclusions render it mmecessary 
that I shoiild consider the other questions 
raised in the cause, for they are fatal to the 
plaintiff's claim to recover. The demurrer is 
allowed, with leave to the plaintiff to amend 
in twenty days, on payment of costs. 



Case mo. 3,303. 

COS V. GS-BIGGS. 

[1 Biss. 362;^ 2 Fish. Pat. Cas, 174; Merw. 
Fat. Inv. 703.] 

Circuit Court, N. D. Illinois. April, 1861. 

PnioiiiTY OF Claim to Invextios—" Useful "De- 
fined — ISFRIXGEMENT. 

1. It is the right and privilege of a party, 
when an idea enters his mind in the essential 
form of invention, to perfect by experiment his 

^ [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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original idea, so as not to be deprived of the 

fruit of his skill and labor by a prior patent, 

if he is the first inventor; but there must be a 

reasonable diligence, looking at all the facts of 

the case. 

[Cited in National Filtering Oil Co. v. Arctic 

^ on Co., Case No. 10,042; Christie v. Sey- 

bold, 55 Fed. 77.] 

2. It is necessary, in order to prevent a man 
from having the benefit of his patent, that an- 
other should have first discovered the thing and 
reduced it to actual practice. 

[Cited in "Webb v. Quintard, Case No. 17,- 
324.] 

3. If two persons are Jointly experimenting 
and equally meritorious, a doubt should be 
solved in favor of him who first obtains a pat- 
ent. 

4. "Useful," in the patent law, is in contra- 
distinction to "mischievous:" the invention 
should be of some benefit. 

[Cited in Cook v. Ernest, Case No. 3,155; 
Converse v. Cannon, Id. 3,144.] 

5. The question, as to infringement, is not 
whether the defendant's machine works the 
best, but, does it use the plaintiff's invention? 

At law. This was an action on the case 
tried by Judge Drummond and a jury to re- 
cover damages for the infringement of let- 
ters patent [No. 25,098] granted to Thomas 
S. Cox, August 16, 1859, for "an improve- 
ment in the mole of drain plows." A mole 
plow is an implement of iron, forced by ap- 
propriate machinery, in a horizontal direc- 
tion, below the sm-face of the earth, in such 
a manner as to leave behind it a drain hole 
or tube, the sides of which are formed of 
compressed earth. The claim and an extract 
from the specification are given in the charge 
of the court 

S. A. Goodwin, for plaintiff. 
0. B. Waite, for defendants. 

DRUMMOND, District Judge. This case 
has been so fully argued that it is not nec- 
essary to comment on it at much length. 
The questions of law are few and simple. 
The main controversy is as to the facts. It 
is proper, in the first place, to call your at- 
tention to the plaintiff's patent The speci- 
fications ai-e brief, and, that you may com- 
prehend them, I wiU read an extract: "The 
nature of my invention consists in forming 
the terra ducts *B' on either side of the shank 
*A' in such a shape as to carry the dirt from 
the bottom of the ditch to the top, and de-, 
posit it in the rear of the shank 'A' which, 
by means of the elevated end of the mole 
'C entirely closing up the perforation made 
by the shank *A' gives a better and stronger 
arch, owing to its peculiar shape, than any 
heretofore made." He then, in compliance 
with the patent law, describes his improved 
mole plow so that a mechanic could build 
it. He then states what he claims as fol- 
lows: 

"The peculiar shape of the mole 'C;' by the 
forward movement of the mole 'C,' the earth 
is carried from the bottom of the ditch, by 
means of the terra ducts, from the point of 
the mole T)' to the rear of shank 'A* and 



pressed more densely by the increased earth 
coming in contact with the convex end of 
the mole 'C in the rear of the shank 'A' in 
such a manner as to make a better arch and 
more durable thaji any heretofore made, leav- 
ing the bottom of the ditch almost entirely 
imcompressed; hence, I do not claim any- 
thing except the invention of the terra ducts 
'B,' ending in the convex on the top of the 
mole '0.' " 

He claims the peculiar construction as de- 
scribed, of terra ducts on a mole plow with 
a shank and a convex heel. He claims terra 
ducts which commence neai* the front, pass 
along by the shank, and unite as one duct 
and rise gradually so as to compress the <llrt 
in the arch. 

His invention consists in putting on his 
mole the terra ducts in this manner, to pro- 
duce the arch in the way described. The 
first point for you to decide is, whether the 
plaintiff is the first inventor of this improve- 
ment. 

The letters patent are prima facie evidence 
of this. If the defendants deny the priority 
of the invention, they must introduce evi- 
dence to rebut the presumption arising from 
the patent, and in such case, the plaintiff 
must produce other testimony to establish his 
priority. 

In this case, the plaintiff introduces his 
patent dated August 16, 1859. The defend- 
ants then prove by witnesses, that in 1853 
or 1854, one of the defendants made a sort 
of model similar to that shown by the plain- 
tiff. One witness saw him, the defendant, 
whittie one out in Iowa, and another saw 
it while riding in a wagon with one of the 
defendants in this state. 

The statement of the witness is, in sub- 
stance, that the form of the model was some- 
thing like the plaintiff's. The model at this 
time rested on mere theory. We know noth- 
ing further of it until 1857, when Merrifield 
saw some experiments made by one of the 
defendants. 

No more is heard of the defendants' inven- 
tion imtil the issue of their patent in No- 
vember, 1839, subsequent to that of the 
plaintiff. They do not account for their de- 
lay from 1857 to 1859, so that the defend- 
ants' proof to rebut the plaintiff's priority 
consists in the fact that there was a model 
made by them in 1853, shown to two wit- 
nesses, and that in 1857 they made an ex- 
periment with one consti'ucted of wood. It 
is the right and privilege of a party, when 
an idea enters his mind in the essential form 
of an invention,— inasmuch as most inven- 
tions are the result of experiment, trial and 
effort and few of them are worked out by 
mere will,— to perfect by experiment and 
reasonable diligence, his original idea, so as 
not to be deprived of the fruit of his skill and 
labor by a prior patent, if he is the first in- 
ventor. But there miist be what wo would 
consider reasonable diligence, lookmg at all 
the facts in the case. The defendants do not 
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explain their delay from 1853 to 1857, when 
nothing was done and the models wei-e not 
reduced to practice. It is necessary, in order 
to prevent a man from having the benefit of 
his patent, that another person should first 
have discovered the thing and i*educed it to 
actual practice. It is not pretended by the 
defendants that they reduced to actual prac- 
tice the crude model of 1833. On the part 
of the plaintiff, we have evidence that in 
1855 and 1856 he was making drawings of 
his invention and a model; that he explained 
the same to his son in 1857, and that in De- 
cember, 1858, he actually made a model and 
casting of the mole; that he was continuoiisly 
experimenting, and was trying to carry out 
his plan and reduce it to practice, and that 
he built and put in use his improvement in 
the winter and spring of 1859. That is all 
the proof on both sides as to the novelty. 
The preponderance of proof should be in 
favor of the plaintiff, but if they were jointly 
experimenting and equally meritorious, a 
doubt should be solved in favor of him who 
first obtains a patent. 

Secondly. You must be- satisfied that the 
invention is a useful one, and of this, slight 
evidence only is necessary. "Useful," in the 
patent law, is in contradistinction to "mis- 
chievous;" the invention should be of some 
benefit. 

Thirdly. Have the defendants infringed the 
invention of the plaintiff? 

Nos. 1, 2, 3 and 4 are respectively repre- 
sentations of the improveinent used by the 
plaintiff and the defendants. 

It is conceded that the defendants' patent 
does not claim the plaintiff's invention. 
Have they used it? If so, they have in- 
fringed, and the plaintiff is entitled to dam- 
ages. The question, then, is as to the con- 
sti'uction of the defendants' machine; and 
that resolves itself into the question whether 
the terra ducts of the two machines are sub- 
stantially the same. All that is necessary is, 
that the defendants should use substantially 
the invention of the plaintiff, and not nec- 
essarily the precise form. Is the construc- 
tion of the defendants' terra ducts substan- 
tially the same as in the plaintiff's machine? 
Do they operate substantially in the same 
way, and produce substantially the same re- 
sult? If so, they infringe. You are to judge 
fi'om the facts as proved, and from the state- 
ments of experts. The mere opinions of ex- 
perts are not entitled to much weight, unless 
founded on good and satisfactory reasons. 
In many cases, the testimony of experts is 
somewhat colored with feelings of a par- 
tisan character. The statement of a fact 
by one who has seen a machine work, is 
better, if reliable, than the mere opinion of 
ever so scientific an expert The question, . 
too, is not whether the defendants' machine 
works the best, but does it use the plaintiff's 
invention? If. so, the defendants are liable; 
if not, .there is no infringement. If they 
operate substantially in the same way, — 



whether the defendants' mole takes up more 
or less dirt than the plaintiff's, is of no con- 
sequence, — ^it is an infringement. 

Fourthly. If you believe the defendants 
have infringed, the amount of damages is 
for you to determine. / 

The rule of damages I shall lay down in 
this case, as, perhaps, on the whole, being 
the most equitable under the peculiar facts, 
is, if you find for the plaintiff', that you 
should give him whatever profits, whatever 
benefits the defendants have received from 
the use of his invention. That is a measm-e 
of actual damages unattended with difiiculty, 
because it is restoring to the plaintiff what 
justly belongs to him, and of which the de- 
fendants have deprived him. 

The jiu:y found for the plaintifiE with §115.00 
damages. 
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Case Wo. 3,303. 

COX V. JONES. 

[2 Cranch, C. C. 370.] » 

Circuit Court, District of Columbia. April 
Term, 1823. 

Indorsement bt Payee of Note apteb Dishonor. 

If the payee of a promissory note, payable 
to order, indorses it after it has been dishonored, 
he thereby becomes the drawer of a new bill 
upon the maker in favor of the indorsee, and is 
not liable tp such indorsee without demand and 
notice; but he cannot set up, against a remote 
iudorsee, an agreement, with his immediate in- 
dorsee, not appearing upon the note itself. 

At law. Assumpsit, against the indorser 
of W. S. Radcliffe's note, dated October 9th, 
1816, for $120, payable thu-ty days after date 
to the defendant or order. Long after the 
expiration of the thirty days, namely on the 
3d of January, 1818, this note was indorsed 
by the defendant [William JonesJ to one 
Joshua Tennison or order, who indorsed it 
to the plaintiff's intestate. 

The defendant, ^upon the trial, offered to 
prove a written separate agreement, between 
him and Tennison, that he should not be lia- 
ble as indorser, 

THE COURT (nem. con.) rejected the evi- 
dence, and &aid the indorsement became a 
new bill. The holder was bound to present 
the note again to Radcliffe for payment; 
and, if not paid, to give notice to the defend- 
ant, of the non-payment It would be a 
fraud in the defendant to indorse the note 
generally, so as to give a new negotiability 
to the instrument, and then to set up his 
secret equity against an innocent holder. 

Vei-dict and judgment for plaintiff. 

^ [Renorted by Hon. William Cranch, Chief 
Judge.] 
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Case No. 3,304, 

COX V. MURRAY. 

[!• Abb. Adm. 340.]* 

District Court, S. D. New York. Nov. Term, 
1848. 

ADMiuALTr Jurisdiction— Breach of Execdtobt 

COSTBAOT— BeKVICE IN PORT. 

1. A court of admiralty has no jurisdiction 
to afford a remedy, either in rem or in per- 
sonam, for the breach of an executory contract 
for personal services to be rendered to a ves- 
cel in port, in lading or unlading her cargo. 

[Cited in Cunningham t. Hall, Case No. 3,- 
481; Scott V. The Ira ChafEee, 2 Fed. 407; 
Roberts v. The Windermere, Id. 725; The 
Minna, 11 Fed. 760; Diefenthal v. Ham- 
burg-Amerikanische P. Actien-Gesellschaft, 
46 Fed. 399; The Main, 51 Fed. 955.] 

2. In order to clothe a contract with the priv- 
ilege of a remedy in the admiralty courts, the 
subject-matter of the contract must be mari- 
time in its nature. This is the case only when 
the matter done, or begun to be done under the 
contract, regards the fitment of the vessel her- 
self for the voyage,— aid and assistance ren- 
dered on board her in prosecuting the voyage, — 
or the employment of her as the vehicle of a 
voyage. 

[Cited in Paid v. The Ilex, Case No. 10,842; 
Hubbard v. Roach, 2 Fed. 395; The Can- 
ada, 7 Fed. 121; The Wivanhoe, 26 Fed. 
928; Withcofsky v. Wier, 32 Fed. 301; 
The Gilbert Knapp. 37 Fed. 211; The 
Electron, 48 Fed. 690.] 

This was a libel in pei'sonam, by Henry 
Cox against Richard Murray, to recover for 
services rendered by the libellant to the re- 
spondent 

The libellant was a stevedore. The re- 
spondent was master of the Gem, a British 
brig owned in Glasgow. The libel embraced 
several claims, among which was a demand 
of §60 for the breach of a contract alleged 
to have been made by the respondent with 
the libellant as stevedore, engaging the serv- 
ices of the latter to stow a cargo of corn on 
board the respondent's vessel for shipment 
abroad. It was shown, however, that all 
the demands stated in the libel were satisfied 
by the respondent, excepting the one for dam- 
ages for non-performance of that contract; 
and that no services were rendered by the 
libellant under the contract to load the ves- 
sel, beyond what he had received compensa- 
tion for. The sole question upon which the 
case turned was, whether a court of admiral- 
ty can take jurisdiction of a suit for dam- 
ages for the bare breach of a contract for 
services to be rendered in loading a cargo on 
board a vessel. 

Alansou Nash, for libellant 
J. T. Doyle, for respondent. 

BETTS, District Judge. The libellant 
avers that he was employed by the respond- 
ent to load and stow on board the brig In- 
dusti'y, commanded by the latter, a cargo of 

1 [Reported by Abbott Brothers, and here re- 
printed by permission.] 



(Case No. 3,304) COX 

corn; and that he was afterwards unjustly 
discharged by the respondent and prevented 
from doing the work, whereby he has been 
damaged to the amount of ?60. The respond- 
ent contests the amount of damages, and also 
objects to the jurisdiction of the com-t over 
the demand. The inquiry as to the extent 
of damages sustained will be laid out of 
view, and the question of jurisdiction will 
alone be considered. 

This being a foreign vessel, the remedy 
would, ordinarily, be concurrent either in 
rem against her, or m personam against the 
owner or master, when the subject-matter is 
one of maritime jurisdiction. The General 
Smith, 4 Wheat. [17 U. S.] 438. If that posi- 
tion be not accurate xiniversally,^ I do not 
consider the form of action in this case af- 
fords the libellant any advantage in respect 
to the question under consideration. 

The decision of the cause does not rest up- 
on the point contested between the advocates 
of the parties on the hearing— that is, the 
right of a stevedore to sue in admiralty for 
services rendered by him in loading or un- 
loading a vessel '—but upon a point widoly 
different, viz., the competency of the court to 
sustain an action or afford a remedy for a 
mere breach of contract, when no services 
have been rendered, nor any materials fm-- 
nished, nor other acts of performance done 
under it, upon a vessel. 

I understand the doctrine of the liability 
in admiralty, of vessels or their owners to 
material-men and laborers, is based upon the 
consideration that the ship has been bene- 
fited and aided in her business of navigani:; - 
the sea by the supplies or services furnished 
her. 4 Wash. O. C. 453 [Zane v. The Presi- 
dent, Case No. 18,201]. And I am not aware 
that maritime com'ts have ever sustained ac- 
tions for personal services upon the footing 
of an executory contract merely. It may be 
a close question, whether a distinction may 
not exist, in respect to contracts of affreight- 
ment and others, which have relation to the 
use of a vessel in maritime employments, 
either Ity the owner or freighter, or to those 
entered into by mariners, which contemplate 
performance at sea, and thus assume, in most 
points, the strong similitude of a maritime 
character. 

But a contract made in port, and intended 
to be there performed, to fit out, rig, or re- 
pair a ship, or to put ou board necessary 
stores for a voyage, is not easily distinguisha- 
ble in principle from the contract to fm-nish 
her a cargo; and I apprehend it would be 
difficult to fix upon any settled doctrine of 
maritime law which brings contracts of the 
latter description within the cognizance of 
maritime courts. 

* See the case of The Merchant [Case No. 
9,434.] 

" That the services of a stevedore are not the 
basis of a lien upon the vessel, suable in rem, 
was decided in this court, in The Amstel [Case 
No. 339], and in The Bark Joseph Gunard [Case 
No, 7,535]. 
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If suits can be maintained in admiralty upon 
contracts where there has been no fulfilment, 
then, since the right of remedy should be 
reciprocal, the master or owner might resort 
to the same tribunal for the violation of agree- 
ments to build or repair a vessel, to supply 
her with stores, or to provide her with a stipu- 
lated cargo. The strong current of authority 
rans against the existence of any such, powers 
in admiralty courts. Willard v. Dorr [Case 
No. 17,679]; Plummer.v. Hill, 4 [Mass.] 3S0; 
Pritchard v. The Lady Horatia [Case No. 11,- 
43S]; The Orleaos v. Phoebus, 11 Pet [36 U. 
S.] 175; Andrews v. Wall, 3 How. [44 TJ. S.] 
5GS; L'Ai-ina v. Manwaring [Case No. 8,089]; 
Bains v. The James and Catherine [Case No. 
756]; The Crusader [Id. 3,456]; Bracket v. 
The Hercules [Id. 1,762]; Davis v. A New 
Brig [Id. 3,643]; Thadiarey v. The Farmer 
[Id. 13,852]. Undertakings which are merely 
personal in their character, or which are pre- 
liminary and leading to maritime contracts, 
do not seem ever to have been recognized as 
within the jurisdiction of admiralty. Brack- 
et V. The Hercules [supra]; The Ti'ibune 
[Case No. 14,171]. The subject-matter of the 
contract— the substantial Dbjeet and end — 
must pertain to navigation, or be connected 
with transactions performed by vessels on 
the sea, to become maritime in its nature, 
and be clothed with the privilege of a remedy 
in admiralty courts; and it appears to me 
that au agi'eement acquires this maritime 
quality only when the matters performed or 
entered upon under it pertain to the fitment 
of a vessel for navigation, aid and relief sup- 
plied her in preparing for and conducting a 
voyage, or the freighting or employment of 
her as the instrument of a voyage. Collater- 
al contracts wth or assistance by services or 
advances to an owner or master, incidentally 
benefiting a voyage, acquire no special prop- 
erty thereby which renders them maritime. 

The loading or stowing a cargo on board 
does not involve either of these fundamental 
ingredients of maritime service. This posi- 
tion was taken in the decision rendered in 
this com"t in the case of The Amstel, decided 
In 1831 (since reported [Case No. 339]). The 
services of a stevedore in stowing or unlading 
a cargo, were there placed upon the same 
footing with those of a drayman who hauls 
it to the vessel or away from her. The steve- 
dore's service is of no higher character. In 
respect to maritime privilege, than that ren- 
dered by any shore laborer who assists in 
pulling at the falls, or moving the merchan- 
dise along the wharf while the vessel is tak- 
ing In or discharging cargo, or who aids in 
weighing or measuring it. The engagement 
entered into by a master with a stevedore, 
to employ the latter in such service, Is of no 
higher quality than the service itself, and 
cannot, therefore, afford foundation for an 
action in admiralty, either in rem or in per- 
sonam. I therefore pronounce against the 
Jurisdiction of the court over this demand. 

Decree accordingly, . 



Case 'No. 3,805. 

COX V. RAMSDELL et al. 

. [4 Ban. & A. 326.]* 

Circuit Court, D. Massachusetts. June Term, 
1879. 

Patents — "Eoot-Trees " — Validity — Infuixge- 

MENT. 

Letters patent No. 170,462, dated November 
30, 1875, for boot-trees, and letters patent No. 
170,980, dated December 14, 1875, for boring- 
machines, both granted to George W. Badger, 
held valid, and infringed by the defendants. 

[This is a suit in equity brought by George 
P. Cox against Charles Ramsdell and others 
to restrain infilngement of letters patent 
Nos. 170,462 and 170,980, granted to George 
W. Badger, November 30, 1875, and Decem- 
ber 4, 1875, respectively.] 

T. L. Wakefield, for complainant. 
T. W. Clai-ke, for defendants. 

LOWELL, Circuit Judge. The plaintiff 
brings his suit for the infringement by the 
defendant of two patents; No. 170,462, dated 
November 30, 1875, is for an Improved boot- 
tree for making India-rubber boots, and the 
improvement consists in the very simple con- 
trivance of making a rectangular hole for 
a rectangular nut, instead of imdertaking to 
put a square nut In a roimd bole, which is 
proverbially unsatisfactory. Both inventions 
were made by one Badger, who was in the 
employ of the plaintiff, and were assigned 
to him before the patents were issued. The 
evidence satisfies me that the change is a 
useful one In the manufacture of this kind 
of boot-trees. There is some doubt whether 
it is new with the plaintiff's assignor; but 
upon the whole evidence, the defendants 
have failed to satis^ me that it is not. Of 
the infringement I entei-tain no doubt 

The other patent is No. 170,980, dated Dec- 
ember 14, 1875, for an improvement in ma- 
chines for boring certain holes needed in the 
foot part of these boot-trees, one of which 
is the rectangular hole above mentioned. The 
machine consists of two parts, and the claims 
are and must be for combinations, because 
all the elements of boring machineiy used 
in them ai-e old, and were familiar to mechan- 
ics in 1875. The first and third claims are 
charged to be Infi'inged. The first is for an 
arrangement or combination for boring the 
vertical hole in the foot part of the boot-ti'ee, 
being a continuation of the hole which Is 
bored la the leg part the two being used 
for inserting the bolt by which the foot and 
leg are joined or clamped together during 
the use of the entire boot-tree in making the 
india-rubber boot 

Considering the first claim as one for a 
combination, I think the defendants have 
succeeded in evading it by omitting the stop 
"m" from the combination. It is said that 

^ [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 
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the table operates as a stop, whicli is true 
in a certain sense; but it is more accurate 
to say that the arrangement is such that no 
distinct stop is needed, but the table sujEces 
for the worii without a stop. 

The third claim is for the combination or 
arrangement for boring the horizontal bole 
in which the nut is to be inserted, I bave 
had much doubt whether there was any pat- 
entable novelly in this part of the machine, 
considering the state of the art But con- 
struing it very narrowly as a combination 
claim, I thinii: it may be sustained, as a slight 
variation in arrangement from any machine 
whicb. is proved to have existed before. No 
doubt the idea of boring this hole by machin- 
ery was new; and I think there was a new 
arrangement of machinery. I consider that 
the evidence makes out a pretty clear case 
of infringement, even when the clamp is used, 
because the clamp appears to be a mere sub- 
stitute and a known one for the holding de- 
vice of the third claim. The decree then will 
be, that patent No. 170,462 is infringed; that 
the third claim only of patent No. 170,980 
is infringed, and for an injunction and an 
account so far as infringement has been 
found. 



Case KTo. 3,306. 

cox V. SEMMS. 

[1 Cranch, C. 0. 238.]^ 

Circuit Court, District of Columbia. June 
Term, 1805. 

Rights op Holder op Foreign Bill— Protest — 
Notice— Action— Pleading and Peoop. 

1. The holder of a bill before protest, is not 
affected by a settlement between the drawer and 
payee. 

2. In an action upon protest for non-payment, 
it is, not necessary to show a protest for non- 
acceptance, nor to give notice of non-acceptance. 
Reasonableness of notice is to be decided by the 
jury. 

3. In an action by the payee of a bill having 
two subsequent indorsements in full, it is not 
necessary for the plaintiff to show a new as- 
signment to himself. 

4. If the drawer has no funds in the hands 
of the drawee he is not entitled to notice of 
non-payment. 

At law. Action of assumpsit. Indorsee 
against drawer of a foreign bill of exchange 
for £200 sterling, di-awn by Jesse Siinms on 
Stewart, in favor of Fletcher & utway, and 
by them indorsed to Cox, dated lOtb of Sep- 
tember, 1797, at sixty days' sight; presented 
14th December, 1797, protested for non-pay- 
ment lotli February, 1798. 

E. J. Lee, for defendant, offered evidence 
of a settlement between Fletcher & Otway 
and Simms, subsequent to the date of the 
bill, but it was rejected 'by the coiu't; the 
bill appearing to have been indorsed to the 
plaintiff before dishonor. Mr. Lee prayed 

^ [Reported by Hon. William Cranch, Chief 
Judse.l 



the eom-t to Instruct the jury that the plaintiff 
cannot recover unless he shows a protest for 
non-acceptance. 

THE COURT stopped Mr. Taylor, wbo was 
about to reply; and said they had frequent- 
ly decided the point and overruled the ob- 
jection on the authority of Brown v. Barry. 

Mr. Lee then prayed the court to insti-uct 
the jury, that reasonable notice of the non- 
acceptance ought to be proved. 

THE COURT refused to give the instruc- 
tioru 

Mr. Lee required evidence of notice of non- 
payment. 

Mr. Taylor, for plaintiff, produced the de- 
fendant's letter, dated 21st August, 179S, 
promising to pay the bill, and contended 
that the jury were to decide whether the 
notice was reasonable. Mackie's Ex'r v. 
Davis, 2 Wash. [Va.] 231, Judge Cai-ring- 
ton's opinion. 

Mr, Lee, contra, cited Stott v. Alexander, 
1 Wash. rVa.] 331 and Wood v. Luttrel, 1 
Call, 232, that the reasonableness of notice 
was a question of law arising on the facts. 

THE COURT decided that the reasonable- 
ness of notice was to be decided by the jm^y. 
CRANCH, Chief Judge, contra. 

Mr. L«e then objected that as the bill is 
indorsed by Cox (the plaintiff) to Tucker, 
and by Tucker in full to William Murdocli, 
the plaintiff cannot recover unless he show 
a new assignment to him (Gorgerat v. Mc- 
Carty, 2 Dall. [2 U. S.] 144); but the Court 
overruled the objection, 

THE COURT, at the prayer of the plain- 
tiff's counsel, instructed the jury that if they 
were satisfied, by the evidence, that Simms 
had no funds in the hands of Stewart, notice 
of non-payment was not necessary. 



Case KTo. 3,307. 

COX V. WATKINS. 

[3 Cranch, C. C. 629.] » 

Circuit Court, District of Columbia. May 
Term, 1829. 

Dissolution of Attachment. 

If goods be attached under the Maryland act 
of 1795, and the defendant be taken on the 
capias before the return of the attachment, it 
will be dissolved upon the personal appearance 
of the defendant in custody being entered. 

The marshal had attached certain goods 
of the defendant under the Maryland act of 
1795, c. 56, dm*ing his absence. Before the 
return of the attachment, the defendant was 
committed upon a criminal charge, so that 
the marshal was bound to return the capias 
"cepi," and being brought into court, in cus- 
tody of the marshal, his appearance in prop- 
er person was entered by the clerk. 

Sir. Coxe, for defendant, moved that the 
attached effects should be discharged, as the 
marshal was bound to take the defendant 

^ [Reported by Hon. William Cranch, Chief 
Judge.] 
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upon the capias, and the plaintiff had no 
right to proceed against the goods Tvhile he 
had the body of his debtor in custody. 

Mr. Wallach, for plaintiff. 

THE COURT being of that opinion, order- 
ed the goods to be discharged. 



Case l^o. 3,308. 

COX V. WIIJ)ER et al. 

[2 Dill. 45;^ 7 N. B. R. 241; 5 Am. Law. T. 
Rep. XT. S. Cts. 500.] 

Circuit Court, E. D. Missouri. 1872.* 

Baskrupt Act — Dower — Homestead Exemption 
— Fraudulent Coxtexasce. 

1- As against the assignee in bankruptcy, 
the wife is not barred or estopped to claim 
dower, by reason of her having joined her hus- 
band in a deed which is fraudulent as to cred- 
itors, and which has for this reason been set 
aside at the instance of the assignee. 

[Cited in Re Pratt, Case No. 11,370; Mc- 
Farland v. Goodman, Id. 8,789.] 

2. A similar principle was applied under the 
statute of Missouri to the homestead exemption 
right, which, as against the assignee in bank- 
ruptcy, was held not to be forfeited by the mak- 
ing of a fraudulent conveyance, which was set 
aside at the instance of the assignee. 
[Cited in Bartholomew v. West, Case No. 
1,071; Re Richardson, Id. 11,776; Re De- 
tert, Id. 3,829; Market Nat, Bank v. Hof- 
heimer, 23 Fed. 17.] 

This is an appeal from a decree of the dis- 
tilct comt for the eastern district of Missouri. 
[Case No. 3,309.] Cox is the assignee in 
bankruptcy of Sauer. Sauer and wife made 
a conveyance of the farm of Sauer, on which 
he and his family resided, to Wilder, within 
six months of the bankruptcy. The district 
court found that the conveyance was fraudu- 
lent as to creditors, and decreed that all of 
the rights of Wilder, and of Sauer, and of his 
wife (who were defendants to the bill), be 
divested out of the defendants, and be vested 
in the plaintiff as assignee, free and dis- 
charged of the homestead claim of Joseph 
E. (the husband), and the dower right of 
Mary E. (the wife); from which decree the 
defendants appeal. 

O. 0. Whittlesey, for assignee. 
Dryden & Dryden, for defendants. 

Before DILLON, Circuit Judge, and KRE- 
KLE, Disti-ict Judge. 

DILLON, Circuit Judge. The deed to Wil- 
der was executed by Sauer and wife, and 
was absolute in form and duly acknowl- 
edged. It was intended to secure advances 
to be made, but which were, in fact, never 
made, and we agree with his honor below, 
that, whether regarded as a sale to Wilder, 
or as secm'ity for advances which upon a 
contingency he promised to make, it was in- 
tended to delay creditors, and was, there- 

^ [Reported by Hon. John P. Dillon, Circuit 
Judge, and here reprinted by permission.] 
= [Reversing Case No. 3,309.] 



fore, as to them, fraudulent and void. Not 
having been recorded, the deed -was, after 
the bankruptcy, surrendered by Wilder to 
Sauer, and destroyed. The only question in 
the case is, whether the assignee is entitled 
to the land free of the dower and homestead 
rights. 

The grounds of the decree below were very 
fully and ably stated by the district judge in 
his opinion on a demmTer to the bill, and 
which is reported in 5 N. B. R. 443 [Cox v. 
Wilder, Case No. 3,309]. 

We are unable, however, to concur in the 
conclusion to -which he has arrived respect- 
ing the dower. It is a peculiar and favored 
right; so much favored, indeed, that, accord- 
ing to Lord Bacon, it is "the common by-word 
in the law, that the law favoreth three 
things: firsi life; second, liberty; thu;d, dow- 
er." Dower can only be relinquished in this 
state (Missom-i) by the wife joining with the 
husband in a deed of the land, acknowledg- 
ed and certified as required by the statute. 
Rev. St. 1865, p. 444, § 2. It cannot be re- 
leased to a stranger. The wife could not 
have relinquished it by herself to Wilder. It 
cannot exist as a separate right in him or his 
grantee, dissociated, so to speak, from the in- 
terest or estate of the husband. As against 
the grantee, she js estopped by her deed to 
claim dower, but the estoppel cannot opei*ate 
in favor of or be claimed by a stranger, or 
third person, under whom the complainant 
does not derive or claim title: Robinson v. 
Bates, 3 Mete. (Mass.) 40; Pixley v. Bennett, 
11 Mass. 298; Morton v- Noble [57 lU. 176], 
and cases cited hy Scott, J.; Summers v.Babb, 
13 m. 483; 1 Washb. Real Prop. 234, pi. 
16; Sears v. Hanks, 14 Ohio St. 298. We 
solve the question here presented as to 
dower, when we determine under whom the 
assignee claims and to whose rights he suc- 
ceeds. The bankrupt act [of 1867 (14 Stat. 
522)] among other things, invests him with 
the right or title to "all the property conveyed 
by the bankrupt in fraud of his creditors." 
Section 14. 

He claims not under, but adversely, to- the 
deed of Wilder. He succeeds to all the in- 
terests of the banliTupt, and represents his 
creditors so far as to enable him to attack 
conveyances made by the bankrupt in fraud 
of their rights. He claims that the deed is 
void as to creditors, and on this ground alone 
attacks it, and upon this ground alone has 
he any right to the property. He says it is 
void as to creditors because fraudulent, and 
for this reason asks to be invested with the 
title which it fraudulently conveyed. He 
cannot claim under it, and must claim 
against it. When it is deweed to be fraudu- 
lent and void at his instance, how can he set 
it up to defeat the right of the wife to dower? 
Such a position involves this inconsistency, 
viz: that it asks that the same instrument 
be held void as to creditors, and then in their 
favor held valid as to the wife. We concur 
in opinion with those com-ts which hold, as 
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in tlie cases above cited, tliat the -wife is not, 
under such circumstances, barred of ber 
dower. 

When we consider the intimate and confi- 
dential relations between husband and wife; 
the control and influence of the former over 
the latter in matters of business; the public 
policy in which the right of dower has its 
origin and support in the law, namely, a pro- 
vision for the widow; and that if the fraudu- 
lent conveyance had not been made, the 
dower right would have been beyond the 
reach of the creditors or the assignee, we find 
it difficult to resist the conviction that, as be- 
tween the wife and. the assignee, the equity 
as to the dower right is -^^ith her, and that 
to deprive her of it, is, in substance and ef- 
fect, to punish her for the intended, but by 
the decree the court makes, the ineffectual, 
fraud of the husband. 

Similar considerations, in my judgment, ap- 
ply to the homestead right, although here I 
have the misfortune to differ not only with 
his honor below, but with my associate on 
this appeal. Exempt property does not pass 
to the assignee (section 14), and the bankrupt 
law exempts, inter alia, from the operation 
of the assignment, all such property as was 
exempt from levy and sale, upon execution 
by the law of the state, to an amount not ex- 
ceeding that allowed by the state exemption 
laws in force in the year 1864. Section 14. 

By the act of March 23, 1863 (Laws Mo. 
18G3, p. 22), it is provided that "there shaU 
. be exempt from sale under execution (or 
other process), when owned by the head of a 
family, or wife, who shall be a bona fide 
resident of the state, any of his or her real 
estate, not exceeding (one hundred and sixty 
acres, if farming land, or one lot in town or 
city) in value one -thousand dollars at the 
date of such exemption, to be held and en- 
joyed by such party as a homestead." 

9th. "Where the real estate owned by any 
head of a family is of greater value than the 
amoimt allowed as the value of a homestead 
to be exempt from sale under the provisions 
of this act, and is not susceptible of division, 
such real estate may be sold, and the officer 
shall pay over to the defendant in such execu- 
tion the amount or value of a homestead to 
be exempt under the provisions of this act" 

Sec. 11. "Such exemption shall continue af- 
ter the death of such householder, for the 
benefit of the widow and family, some or one 
of them continuing to occupy such home- 
stead," etc. 

The homestead is the place where the 
family reside— the home; and, since the ex- 
emption is allowed only to the head of a 
family it is obvious that the provision is not 
made solely on accoimt of the husband, but 
has in view also the wife and children— the 
family. 1 Am. Law Reg. (N. S.) 645-651. 
These exemptions, in view of their benevo- 
lent and humane character, are entitled to be 
liberally viewed by the com-ts (Id.), although, 
of com-se, the right must be claimed under 



the qualifications and conditions prescribed 
by the statute. Now, by the bankrupt act, 
the assignee takes "all the property conveyed 
by the bankrupt in fraud of his creditors" 
(section 14), that is, takes it as fully and ef- 
fectually as if the fi-audulent conveyance 
had not been made. As respects the assignee, 
the property is still the bankrupt's at the 
date of the bankruptcy, and the assignee 
takes under or through him. 

Except for the deed to Wilder the bank- 
rupt would be entitled to the exemption. 
But, as we have seen, the assignee does not 
and cannot claim under tliat deed, but in 
hostility to it; and when it is avoided, and 
the title placed in the assignee, I do not 
think (in view of the pm-pose of the exemp- 
tion) that the husband is estopped, as against 
the assignee, to claim the right to the home- 
stead, or the value, to the extent given by the 
statute. This view does not make the estate 
any less= than if the fraudulent conveyance 
had not been made, while the opposite view 
'gives the creditors a profit out of the at- 
tempted fraud, at the expense of the family 
for whose benefit the exemption is mainly if 
not wholly provided. 

If the law gave to a single man the right 
to this exemption, it would accord with the 
natural desire to punish fraud, to visit a pen- 
alty upon him; but to denounce a forfeitm-e 
of the homestead where there is a family, 
subverts the policy on which the exemption 
is provided and allowed. Reversed. 

NOTE [from original report]. Construction 
of Missouri statute on the subject of the home- 
stead e.^emption: See In re Hook [Case No. 
6,671]; Smith v. Kehr [Id. 13,071]. Construc- 
tion of Nebraslia statute on same subject: In 
re Cross [Id. 3,426]. Construction of constitu- 
tion of Kansas upon the same subject: Rix t. 
Capitol Bank pCd. 11,869]; In re Tertelling [Id. 
13,842]. Of the statute of Kansas: In re Jones 
[Id. 7,445]. Generally as to homestead right: 1 
Am. Law Reg. (N. S.) 645-651, and cases there 
cited; Smith v. Kerr [supra]. 



Case No. 3,309. 

COX V. WILDER et al. 

[5 N. B. R. 443.] ^ 

District Court, E. D. Missouri. 1872.' 

Fraudulent Convetance — Suit to Set Aside — 
Parties — Dower. 

1, Where husband and wife join in a deed 
duly acknowledged so as to release the dower, 
if the deed be avoided in the hands of a fraudu- 
lent grantee as having been executed by the 
banltrupt with intent to hinder, delay and de- 
fraud creditors, the assignee in bankruptcy 
will be entitlPd to the land divested of the wife's 
claim to dower, and the husband's right to a 
homestead. 

2. To a bill brought by the assignee in bank- 
ruptcy, to vest the title of the fraudulent gran- 
tee in himself, that the land may be sold clear 
of encumbrances, the bankrupt and his wife are 
proper parties if they claim homestead and 
dower. 



^ [Reprinted by permission.] 
- [Reversed In Case No. 3,308.] 
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The bill states that Sauer, the bankrupt, 
made a deed to Wilder to defraud his 
(Sauer's) careditors, for the nominal considera- 
tion of five thousand dollars, but really 
without any value consideration; that after 
said deed was executed by him and his wife 
and dxHj acknowledged, it was lodged in the 
proper office for record; that thereupon some 
of Sauer's creditors sued out attachments on 
the ground that said deed was made to de- 
fraud ci'editors, and then said deed was wititi- 
drawn by the defendants from the recorder's 
office before it had actually been placed on 
the records; that said deed has since been 
desti-oyed or concealed, and that said Sauer 
and wife pretend that they have respectiyely 
a homestead and a dower interest in said 
premises. The object of the bill is to have 
said fraudulent deed adjudged void as to 
creditors, and the title to the premises vested 
in the assignee discharged of both dower 
and homestead interests. The bill ih its gen- 
eral features looks to a conveyance by the^ 
grantee (Wilder), imder the decree of this 
court, to the assignee, so that the latter may 
be vested with all the right, title and interest 
vested in the grantee. Demm-rers are inter- 
posed by the respective defendants. Wilder 
for multifai'iousness, and Sauer and wife for 
want of equity. 

Mr. Whittlesey, for plaintifle. 
Dryden & Dryden, for defendants. 

TREAT, District Judge. The propositions 
involved are, admitting, as the demurrers do, 
that said deed is void as to creditors: First. 
Whether the inchoate dower of Sauer's wife 
is still in her. Second. Whether the home- 
stead interest is still in Sauer. Third. As 
resulting from the foregoing, whether the 
assignee in bankruptcy can have vested in 
him the complete title including both home- 
stead and dower interests. At the outset 
the com*t is met on each of the propo- 
sitions with conflicting decisions based main- 
ly on very nice and subtle distinctions as to 
tlie nature of the interests and questions in- 
volved. In their opinions on the dower ques- 
tion, it is held by some courts that, as the 
wife, having merely inchoate dower, does not 
convey by gi-ant, but merely by estoppel, and 
that, as there is thus sufficient interest only 
in the grantee to feed the estoppel and he 
takes accordingly, therefore if the deed be 
avoided in consequence of the fraudulent acts 
of the husband, there is left in him no interest 
whereby the estoppel can be fed; consequent- 
ly the inchoate dower must remain in her 
as if no such deed had been executed. Other 
com*ts differ, on the ground that as the right 
was in her to relinquish her inchoate interest 
in the realty, when she did so, the estate was 
fi-ee from any claim or mterest therein that 
she might otherwise have asserted. 

Without reviewing the authoiities or com- 
menting in detail on the reasons given for 
their conflicting conclusions, the opposing 
views as generally presented may be thus 



summed up. The deed is valid between the 
parties, and only void as to creditors. Now 
if only void as to creditors, the latter, if the 
deed be adjudged void as to them, can take 
no greater interest in the premises than they 
could have had if the deed were never made; 
consequently they can take no more than was 
subject to execution, excluding therefore both 
homestead and dower interests. On this 
view of the case many intrinsic difficulties 
arise which the learned opinions do not fully 
discuss. If the deed is valid between the 
pai-ties, then except as to the right of cred- 
itors, every interest passed to the grantee 
which the grantors could convey, and where 
the creditors' rights ai-e enforced the question 
must stiU remain, as between grantors and 
grantee, who has tlie dower and homestead 
interest which the a-editors could not orig- 
inally reach? How is it, as some com-ts 
maintain, that the dower interest, T^hich the 
wife has relinquished to the grantee, and 
which she is estopped from disputing passed 
to him, is still in her? He may have .paid 
a valuable consideration therefor, and still 
it is said if her husband's conveyance was 
in fraud of his creditors, yet her inchoate 
dower which she relinquished for value does 
not continue in the grantee, nor pass to the 
creditors, but remains in herself. The force 
of such reasoning is not perceived. If the 
creditors hy avoiding the deed were in the 
same condition as if it had never been made, 
they could levy on the husband's interest and 
sell the same, subject, however, under the 
Missouri statute, to the wife's inchoate right 
of dower. But as she has parted therewith 
by a deed valid between her and hei- grantee, 
how is the latter divested of the rights he ac- 
quired from her and not from her husband, 
over which her husband had no control, and 
how are those divested rights restored to her 
in opposition to her deed? If her conveyance 
to him operated only by way of estoppel in- 
stead of grant, how is she relieved of the 
estoppel? It cannot be contended tliat the 
moment the husband's right to the fee passes 
fi'om him she has no inchoate dower. The 
very object of the statute is to prevent that 
result If her husband then parts with his 
right and she with hers, and it is adjudged 
that her husband's acts were fraudulent and 
void whereby his interests in the really re- 
main subject to his creditors' demands, how 
is it that her relinquishment to her grantee is 
no longer valid or obligatory? If resort be 
had to the intrinsic nature of their respective 
interests, and the right of each to convey or 
relinquish the same— how can the reinvesti- 
tm'e of his interests in him work against her 
estoppel a transfer of her rights to her 
against the wiU of the grantee. If the rea- 
soning on which the main proposition rests 
in such cases be correct, then the intei'est 
of the wife should be held still to remain 
in the grantee. Tliere is nothing in the tech- 
nical distinction between estoppel and grant 
to change that result. It is immaterial which 
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way lie holds, by estoppel or grant? if lie 
holds by virtue of an act valid as between her 
and Mm. If the deed is void only as to her 
husband's creditors, she is not affected by 
his acts, for they could not reach her in- 
choate dowei*. She had a right to part there- 
with or not, as she pleased, and having volun- 
tarily parted therewith, how Is it that against 
her estoppel it is restored to her despite the 
will of the grantee? Can it be said it is so 
inherent in and inseparable from her hus- 
band's estate that it cannot be severed there- 
fi'om? If so, how is it that if he mate a 
deed and she does not join therein, his estate 
passes and her inchoate right does not? Her 
right of dower in such a case remains sev- 
ered necessarily, so to speali, from the fee 
in her husband or is stUl a charge upon the 
estate into whomsoever's hands it may pass. 
If then it is severable, and her acts may pass 
it, is it contended that it does not pass unless 
hei' husband joins, and consequently , when 
his act in joining is void, hers is also void? 
If that be so, why is it that her act is made 
to depend on her unrestrained and voluntary 
action free from his control or influence- 
that only her free and uninfluenced conduct 
suffices to divest her of what otherwise would 
still be her exclusive interest, and that she 
is held to be estopped when she thus acts? 
If the avoiding of the deed by the creditors 
enables them only to reach such interest in 
the husband as could have been reached 
if the deed were never made, then they can 
sell subject to the dower; but that right in 
them is far from determining that as between 
her and ihe grantee, she is not estopped 
from denying that the latter is entitled to 
the value of such dower interest Indeed, 
the very course of reasoning employed by 
those who contend for the doctrine that the 
dower is still in her should leave the interest 
in the husband's grantee; lor the husband's 
deed is void not as between him and his 
giuntee, but only as between him and his 
creditors, and her deed is whoUy irrespec- 
tive of the creditors— takes nothing fi'om 
them which they could reach, yet estops her. 
Hence, if the dower interest remains out- 
standing despite such a fraudulent convey- 
ance when it would have passed by a valid 
conveyance, and the conveyance is valid as 
between her and her grantee, in whom is it 
outstanding? How can it possibly be in her? 
If in any one must it not remain in the 
gi'antee? 

Similar questions arise as to the home- 
stead interest of the husband, and in many 
respects ai-e to be determined on like consid- 
erations. On this subject there is also a 
conflict of decisions. The grantor's home- 
stead is exempt from execution, yet he has 
a right to convey the same voluntarily. If 
he does convey all of his interests in his 
realty, including his homestead interest, and 
the deed is valid as between nim and his 
gi'antee, but void as to his ci'editors, what 
becomes of the homestead interest? Evi- 



dently if the deed wera not void, it would 
be merged in the estate conveyed. If the 
deed be" adjudged void as to creditors, how 
is it that the homestead interest is severed 
and revived, so that the creditors take the 
debtors' original interest charged with the 
homestead? If they so take, in whom is the 
homestead, in the grantee or grantor? If 
the grantee paid a valuable consideration 
for the fee divested of the homestead, why 
should the creditors, in avoiding the deed 
as to them, be in a better condition than if 
the deed were never made? If it were 
never made or void as to them ab initio, they 
could not reach the homestead, the deed be- 
ing valid as between parties; those claiming 
under the gi-antee like the grantee himself 
could insist that the homestead interest pass- 
ed and was merged; but the creditors claim 
adversely to the deed, and therefore are notin 
a position to demand what the grantee might 
claim under it If then, the creditors, by 
avoiding the deed in invitum, take whatever 
by law they can take in invitum and no 
more, where is the homestead interest? By 
the deed it was merged or extinguished. 
How is it again revived and severed, and for 
whose benefit? The grantor has parted with 
it and he ought not to claim against his 
deed. Is it, then, a revived or severed inter- 
est outstanding in the grantee? If so, on 
what legal principle? 

The homestead interest in Missouri belongs 
only to the head of a family, and pertains 
to premises which he uses as a homestead, 
those premises being owned by him. When 
he ceases to own them or use them as his 
homestead, they cease to be such. One per- 
son cannot have a homestead in another 
man's property. Therefore, so soon as the 
debtor granted all his title to the property 
to the grantee, his ownership ceased, and he 
ceased thereby to have any homestead 
therein. If the deed be adjudged void as to 
creditors, and thereby his general ownership 
remains for the benefit of his creditors, is 
he necessarily restored to the homestead in- 
terest which was not conveyed to escape his 
creditors because they could not reach it, 
but which he could thus voluntarily convey? 
The conveyance of his homestead interest 
not being prejudicial to his creditors, why 
should not the grantee thereof hold the 
same? If the deed wei-e absolutely void as 
to all the world, then the homestead being 
in the debtor could not be reached by the 
creditors. If it were merged in the grantee's 
estate, and must stand as valid between the 
gi*antor and grantee, and if the deed was 
void only as to ci-editors, so that they could 
subject to their demands merely what could 
have been so subjected if the deed had never 
be6n made, then the homestead must re- 
main in the grantee. If under the statute 
the homestead is set apart in specie out of 
the premises conveyed, or is sold and the 
prescribed sum in lieu thereof is paid, to 
whom should the sum be paid, or for whom 
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the land set apart? If not to the creditors, 
should it not be to the grantee instead of 
the grantor? If the grantee had paid there- 
for, why should it not be his instead of the 
grantor's? Without pursuing this mode of 
analysis farther, which has served to create 
the conflicting decisions cited, it may be well 
to seek the solution in clearly established 
principles easily comprehended. It may be 
premised that on principle, there can be no 
distinction fairly di*awn between the dower 
and homestead interests involved, for each 
belongs to the individual gi-antors and could 
not be taken in invitum, yet each had an in- 
disputed legal right to part therewith volun- 
tarily. 

The homestead right depends on two ele- 
ments: First, the ownership of the premises 
by the head of a family; second, his use of 
them as a homestead. No one can dispute 
that the ownership of lands not occupied as 
a homestead is subject to execution under 
the Missoiffi statute, nor can it be success- 
fully contended that abandonment of the 
premises as a homestead does not leave 
them subject to creditors' demands— they re- 
main free from creditors' judgnients— in oth- 
er words, only so long as they are home- 
steads. When, therefore, the owner and oc- 
cupier volimtarily executes a conveyance 
therefor, why should not the law raise the 
presumption that as the possession follows 
the deed, the homestead is abandoned. 
When abandoned before a deed is made, a 
conveyance clearly passes the estate free 
from a homestead right; and after such 
abandonment the premises would, before a 
conveyance, be equally subject to execution. 
If then a voluntary conveyance of the fee 
carries with it the homestead, does it not 
eo instante operate an extinguishment of all 
homestead interests— work a complete mer- 
ger of that interest in the fee? Is that not 
necessarily so? Fii'st, from the absence of 
ownership in the grantor, and, secondly, 
from absence of his use of the premises for 
a homestead? The grantee might purchase 
in order to obtain a homestead for himself, 
and having become owner and occupier, his 
own right of homestead would spring there- 
from. There could not be an outstanding 
homestead in another person and an actual 
homestead in himself at the same time. 
Hence the deed of the debtor merged, so far 
as he was concerned, his whole interest in 
the grantee, and there was from the instant 
the deed was executed no such interest as 
the grantor's homestead remaining. The 
title passed just as free from a homestead 
interest as if none had ever existed. The 
debtor having thus fraudulently conveyed to 
the grantee and* extinguished his homestead 
interest, whatever passed to the gi-antee re- 
mains subject to the creditors' demands. 
The grantee cannot hold against the adjudg- 
ed fraud; the grantor cannot reclaim against 
his grant. The merger of the homestead 
interest by the gi"ant enures to the benefit of 



the creditors whom it was sought to defraud, 
because the abandonment of use and owner- 
ship by the deed was an annihilation of the 
homestead, thereby leaving the premises 
like any other realty owned by the grantor, 
to which no pretence of a homestead interest 
ever obtained. The same course of reason- 
ing must necessarily mark a like result as 
to the inchoate dower— it was extinguished. 
These views are not in accord with the 
opinions of many able judges; but no other 
conclusion seems defensible on a well-consid- 
ered analysis of the many legal principles 
involved, if the owners of a homestead or 
of a dower interest can lawfully part there- 
with by a voluntai'y conveyance, and if, 
when they so part with such interest, thej' 
are so merged in the fee as to be extinguish- 
ed—to no longer exist as separate or sever- 
able interests— why should they, when their 
fraud avoids their conveyance as to cred- 
itors, recover against their own deeds or 
estoppels what they have absolutely and sol- 
emnly parted with? 

And why should the firaudulent grantor 
be permitted to sever from the fraudulent 
grant or recreate therefrom interests already 
merged and extinguished in order to save 
from the consequences of his fraud some 
portion of what he sought fraudulently to ac- 
quire. The consequences of such merger he 
must suffer; just as others do in fraudulent 
confusion of goods or interests. The law 
,will not revive extinguished or merged in- 
terests to unravel for his benefit the tangled 
web of fraud he has woven. He had a 
right to abandon his homestead and thus 
subject it to execution and he has done so. 
The demtu'rer under the views thus express- 
ed will have to be overruled notwithstanding 
the court holds tliat there is no interest re- 
maining in Sauer or his wife, if the allega- 
tions of the bill be true. They, it is chai-- 
ged, claim respectively homestead and dower 
interests, though the deed was fraudulent 
as to creditors, and therefore they are proper 
parties. The title which the plaintiff seeks 
involves their demands and also their acts, 
and a judgment would not meet the exigen- 
cies of the case unless they were concluded 
thereby. The demurrers are overruled. 

As to dower: 1 Scrib. Dower, 610 et seq.; 
Robinson V. Bates, 3 Mete. [Mass.] 40; 1 
Washb. Heal Prop. 203; Summers v. Babb, 
13 111. 483; Rickard v. Talbird, Rice, Eq. 158; 
Stinson v, Sumner, 9 Mass. 143; Blair v. 
Hai'rison, 11 HI. 384; Woodworth v. Page, 
5 Ohio, 70; Manhattan Co. v. Evartson, (> 
Paige, 457; Maloney v. Horan, 53 Bai-b. 2l>; 
Meyer v. aioher, 1 Rob. [N. Y.] 333; Stewart 
V. Johnson, 3 Har. [18 N. J. La^] 87. As to 
homestead: Castle v. Palmer, 6 Allen, 401; 
Getzler v. Saroni, 18 111. 518; Cassell v. Will- 
iams, 12 m. 390; Herschfeldt v. George, C> 
Mich. 456; Sears v. Hanlcs, 14 Ohio St. 298; 
Piper V. Johnston, 12 Minn. 60 [Gil. 27]; 
Gardner v. Baker, 25 Iowa, 347; Rev. Code 
Mo. 1865, p. 449, § 1 et seq. 
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[XOTE. The defendant Wilder appealed to 
tUe circuit court, and the holding herein was 
reversed. Case No. 3,30S.] 
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Case "No. 3,310. 

COXE et al. t. HALE et al. 

[10 Blatchf. 56;^ 19 Int. Rev. Ree. 30; 8 N. 
B. R. 5ti2; 21 Pittsb. Leg. J. 77.] 

Circuit Court, N. D. New York. June Term, 
1872. 

BaNKRCPTCT — PkEFEREXCE — ^FORFEITDEE OP 

Right to Distribution. / 

1. H. held valid mortgages on land of E., 
amounting, principal and interest, to more than 
the value of such land, B. conveyed the land 
to H., by deed, the wife of E. joining in the 
deed, the consideration of the conveyance being 
a sum proved to be the fair value of the land. 
At that time, H. was a creditor of B. in re- 
spect of other matters besides the mortgages, 
but did not know that E. owed any one but 
himself, and had no knowledge or suspicion that 
E. had not property sufficient to pay all that 
he owed. E., in fact, owed other debts, and 
was insolvent. H. learned this after receiving 
the deed, and then offered to the other credit- 
ors, to give up any priority and share equally 
with them. After that, and within four months 
after the giving of such deed, a petition in 
bankruiitcy was filed against B., on which he 
was adjudged a bankrupt, and an assignee of 
his estate was appointed. H. then offered to 
the assignee to reconvey the land, subject to 
the mortgages. But the assignee brought suit, 
to compel H. to convey the land to him dis- 
charged of the mortgages. Held, that H. ob- 
tained no preference, by means of the deed; 
that it would have been no preference, even if 
H. had known that E. was insolvent; that the 
value of the land must be charged against the 
mortgage debt; and that H. must be permitted 
to prove, against the estate, the balance due on 
such debt at the date of the deed, with interest 
thereon. 

2. A creditor, who knows his debtor to be in- 
solvent, may sue him, and proceed to judgment, 
ahd take his property, on legal ijrocess, in such 
manner as would operate to give a preference 
to himself. If carried into full execution, and 
may then allege these facts as an act of bank- 
ruptcy and have the debtor adjudged a bank- 
rupt. 

[Cited in Mayer v. Hermann, Case No. 9,- 
344.] 

3. A creditor, who is not aware, until after he 
levies an execution, on the property of his 
■debtor, that the debtor owes other debts, and 
who, when he learns that fact, offers to the oth- 
er creditors, to give up his priority and come in 
on an equal footing with them, and who, after 
the debtor has been adjudged bankrupt, on the 
petition of another creditor, because of tiie levy- 
ing of such execution, offers to the assignee in 
banla-uptcy to relinquish all priority, and ten- 
ders a proof of debt, with a view to share pro 
rata only in the estate, does not forfeit his 
right to share in the estate. 

4. Bill dismissed, with costs to be paid out 
of the estate in the hands of the assignee, on 
the ground that the circumstances were not so 
clear as to require any imputation on the good 
faith of the assignee, in prosecuting the suit. 

^ [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here rporinted by permission.] 

6FED.CAS. — 44 



[This was a bill in equity by Alfred O. Coxe 
and others against Nelson B. Hale and others 
to set aside a conveyance as fraudulent] 

George W. Smith, for plaintiffs. 
Isaac S. Newton, for defendants. 

WOODRUFF, Circuit Judge. The bill 
herein is filed to set aside a deed, executed 
by Eugene Eastman, a bankrupt, to the de- 
fendant Hale, his father-in-law, dated Janu- 
ary 5th, 1870, (conveying certain real estate 
upon which the said Hale held three mort- 
gages previously given by Eastman to Hale, 
and to others who had transferred to Hale), 
and to compel Hale to convey the premises to 
the assignee in banla-uptcy. free and clear of 
the mortgage incumbrances; also, to compel 
Hale to pay over to the assignee all moneys 
paid to him by Eastman within six months 
next preceding the filing of the petition in in- 
voluntary bankruptcy, whereon Eastman "was 
adjudged bankrupt; also, to vacate, set 
aside, and annul certain judgments recov- 
ered by Hale, in suits commenced against 
Eastman on the 14th day of January, 1S70, 
and the executions issued thereon, and the 
levies made by the sheriff upon certain per- 
sonal property of Eastman; also, to exclude 
the said Hale from proving, in bankruptcy, 
against the estate of Eastman, the mortgage 
debts, or the said judgment debts, or any 
other debts whereon such payments wa.'e 
made. The ground upon which this relief is 
prayed is, that the transactions sought to be 
impeached were' done in fraud of the bank- 
rupt law, and with the intent to secure to 
the said Hale an illegal preference over other 
creditors of the bankrupt. 

The bankrupt, in the year 1866, married the 
daughter of the defendant Hale. He was 
possessed of little means, but had a trade, 
consisting of some ecpartment of carriage 
making. In 1S67, he commenced the busi- 
ness of carriage making, at Oneida, but soon 
after went to Oanastota, and purchased a 
carriage factory, where he continued to man- 
ufacture until January, 1S70. His father-in- 
law advanced him §500 when he went to 
Oneida, and afterwards, from time to time, 
advanced him money for his business, and, 
in a few instances, endorsed notes for him, 
which he also paid for him when due. He 
received a mortgage from him on the car- 
riage manufactory, and took an assignment 
of two other mortgages, which were on the 
same premises, when his son-in-law pur- 
chased them. The latter met with a small 
loss of $200, by fire, at Oneida, but this ivas 
not only made up, but largely more than 
made up, by gifts from the father-in-law, 
from generosity or out of regard to his 
daughter, and desire to promote the prosper- 
ity of both. For the purchase of the factory, 
tools, materials and unfinished work, and for 
the carrying on of the business, the advances 
of the father-in-law amounted, on the 5th 
of January, 1870, to a little more than five 
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thousand dollars, besides tiae mortgages, and 
exclusive of the gifts before mentioned; and 
it is a significant fact, hearing on the ques- 
tion of Hale's belief in his son-in-law's sol- 
vency, that he endorsed notes for his son-in- 
law in November and December, 1869, and 
January 1st, 1870, in the apparent confidence 
m nis solvency, which, in his testimony, he de- 
clares he felt Hale resided at Norwich, forty 
or fifty miles from Canastota, and was very 
rarely at the residence of his son-in-law, and 
had no aequainta.nce with the state of his 
business, except such as was derived from 
his son-in-law, and the apparent enlargement 
of his business, for which the advances were 
made by him. In the summer of 1869, he 
stated to his son-in-law, that he had ad- 
vanced more than he could conveniently 
spare, and desired him to make some repay- 
ment; and, on the 9th of July, the son-in-law, 
having made a sale of cutters, directed the 
purchaser to pay the price to his father-in- 
law, which he agreed to do, and subsequent- 
ly, in August and September, such payment 
was made, to the amount of §307. On the 
5th of Januai*y, 1870, Hale went to Canas- 
tota, on a visit to his daughter, not having 
been there before for upwards of a year. 
At that time, as he explicitly testifies, he did 
not know of any indebtedness of his son-in- 
law, except to himself, and upon obligations 
endorsed by him, and had no knowledge or 
suspicion that his son-in-law had not prop- 
erty sufficient to pay all that he owed. While 
there, his son-in-law gave him a pax'tial state- 
ment of his alTairs, which Showed him to be 
solvent, and which did not show any other 
indebtedness, except as above mentioned; 
and, before he left, his son-in-law, who had 
expressed a desire to reduce his business and 
had offered the factory for sale, executed and 
delivered to him the deed thereof mentioned 
in the bill of complaint. Hale appears, also, 
to have been dissatisfied with the use his son- 
in-law made of one of the notes which had 
been advanced to him, and, as he says, was 
desirous of collecting something upon the in- 
debtedness. After he left, and on the Mth 
of January, 1870, Hale directed suits to be 
brought for that purpose, and, on the 4th of 
February, two judgments were recovered by 
him, by default for an aggregate of over 
five thousand dollars, and executions were 
issued and levy made on the property of his 
son-in-law, which judgments, executions and 
levy are mentioned in the bill of complaint. 
On one of the executions the sheriff made 
some sales, but was stopped by an injunc- 
tion out of the district com't, in proceedings 
in bankruptcy. In fact, Eastman owed other 
debts, to a considerable amount, and one or 
more judgments were recovered against him, 
on confession, and, when this came to the 
knowledge of Hale, he immediately offered 
to the creditors to give up his judgments, 
and any claim of priority under the same, 
and come in with all creditors, to share the 
estate equally. But, the judgment creditor 



proceeded, by petition in the district court, 
against Eastman. He was adjudged baiik- 
rupt, and the complainants were appointed 
assignees. Hale, on the demand of the as- 
signees, offered to re-convey the factory, sub- 
ject to the three mortgages, respecting the 
bona fides and validity of which no question 
is made. He presented formal proof of 
his debts for which judgments had been re- 
covered, and offered to relinquish the judg- 
ments and any claim of priority or advantage 
undei" the same. He had not, in fact, rfc 
ceived anything upon the executions, and 
certain moneys which the sheriff had re- 
ceived were by the sheriff paid to the com- 
plainants, as assignees, and the assignees 
proceeded to sell, and did sell, the tools, ma- 
terials, carriages and stock in trade, and all 
the property of the banki*upt not exempt by 
law- The assignees then bring this suit 
against Hale, and seek to compel him to pay 
over to the assignees the §307 received by 
him the previous summer, to convey the fac- 
tory to the assignees freed and discharged 
of the said mortgages, and to exclude him 
from any dividend out of the estate, on the 
mortgage debts or the judgment debts. 

The complainants rely, mainly, on the testi- 
mony of the banki-upt, and of Hale, the father- 
in-law, and circumstances disclosed therein 
in connection with the facts above enumer- 
ated, as showing that the transactions be- 
tween them were a fraud upon the bankrupt 
law, because they were, on the part of Hale, 
with intent to secure a preference over other 
creditors, when he believed, or had reasonable 
cause to believe, that his son-in-law was in- 
solvent. 

Other than the fact that Eastman was in- 
solvent, within the meaning of the term "in- 
solvency," as defined in the law, that is, ina- 
bility to pay his debts in due course of busi- 
ness, there is little, if anything, in the proofs, 
to overcome the positive testimony of both 
Eastman and Hale on the subject; and the 
testimony of both is positive and explicit, in 
denial that Hale, at any time down to his dis- 
covery that other creditors had recovered a 
judgment against Eastman, had any knowl- 
edge of such insolvency. And, that Hale in- 
tended to secure a preference, or accepted 
any payment, or conveyance, or judgment, for 
that purpose, or even with knowledge that 
they would so operate, is not possible, if it 
be true that he was not aware that Eastmai> 
owed any one but himself. I shall not go 
into the evidence in detail, but its considera- 
tion leads me to these conclusions: 

First. The payment, for the cutters sold, 
made to the defendant Hale, by the direction 
of Eastman, was received by Hale in due 
course of business, without any belief of 
Eastman's insolvency, and without any rea- 
sonable cause for such belief. Nor was it 
paid in contemplation of insolvency, by Bast- 
man, nor paid, nor received, with any intent 
to give or to receive a preference over other 
ci-editors. The $307, therefore, was lawfiUJy 



[6 Fed. Cas. page 691] 



(Case No. 3,310) COXE 



received by Hale, and lie was entitled to re- 
tain it 

Second. The utmost value set upon the fac- 
tory and the land whereon it stands, by any 
witness, is §3,000. The complainants fm-nish 
no evidence whatever that it was worth any 
more. The principal sums due upon the 
three mortgages thereon amount to $2,600, 
and the unpaid interest at the time of the 
deed given to Mr. Hale amounted to upwards 
of .?500, mailing the mortgage lien over $3,- 
100, which is more than the mortgaged prem- 
ises were worth. There is no evidence, nor 
is there any claim, that that mortgage debt 
was not due in good faith, free from any im- 
peachment, under the banlirupt law or other- 
wise, or that the mortgage lien was not per- 
fect, for the amount due. The deed, there- 
fore, gave to Hale, (the father-in-law,) no 
preference.- It could give none. He was en- 
titled, by virtue of his lien, to the whole 
propei-ty already. Even more— the gratuitous 
release of the inchoate right of dower, by 
the wife of Eastman, was necessaiy to make 
the property worth the pxice, $3,000, at which 
Hale received it; and, although that right to 
dower was subordinate to the mortgages, a 
foreclosure would have been necessary to a 
compulsoiy extinguishment of the right. A 
foreclosure would have involved expense, 
necessarily reducing the net sum which could 
be realized on the mortgage-debt So that, in 
fact, the conveyance, without foreclosure, 
operating to release the equity of redemption, 
so far from resulting in a preference to Hale 
over other creditors, had the effect of redu- 
cing the mortgage-debt to a greater extent 
than was otherwise possible, and, in that 
way, tended to the benefit of Eastman and 
his creditors. If, therefore. Hale had then 
known that Eastman was insolvent, it would 
be impossible to say that an acceptance of a 
conveyance of the equity of redemption, the 
property being confessedly worth less than 
the mortgage-debt, could be, or could have 
been, intended to be a giving, or an accept- 
ance, of a preference over other creditors. 
Upon such a state of facts, they could derive 
no benefit from the property, in any event, 
and the estate of the bankrupt could not be 
enhanced thereby. The price agreed upon, 
and at which Hale agreed to take the prop- 
erty, being distinctly proved herein, by the 
complainants, to be a full and fair price, it 
should be charged against the mortgage-debt, 
and the defendant Hale must be permitted to 
prove against the bankrupt's estate, on ac- 
coimt of that debt, only the balance due there- 
on, at the date of the deed, with the interest 
thereon. 

The good faith of the defendant Hale was 
testified by his response to the demand of 
the complainant, that he give up the property. 
He offered to convey it to the assignee, re- 
serving and retaining his original mortgage 
lien. Upon the proofs, this would have been 
of no benefit to the estate, and it was de- 
clined; and, by the same proofs, it follows, 



that Hale got no preference by the deed to 
him. He was only saved the expense of fore^ 
closure. The complainants, or the creditors 
for whom they act, manifestly thought, that, 
upon a harsh application of the doctrine of 
merger of the lien in the legal title, they 
could succeed in avoiding the deed, as an ille- 
gal preference, and then exclude the defend- 
ant from any enforcement of his original 
mortgage lien, and the mortgage debt from 
any participation in dividends out of the es- 
tate hi the hands of the complainants. On 
the question, whether, had they succeeded in 
setting aside the deed, it would have followed 
that the mortgagee must lose his lien, I do 
not find it necessary to express any opinion. 
Third. As to the debts for which the de- 
fendant Hale obtained judgments. There is, 
undoubtedly, room for suspicion, that, before 
the father-in-law commenced the suits, on 
the 14th of January, he doubted either the 
ability or the willingness of his son-in-law 
to pay what he owed to him. But this is 
not enough to forfeit his right to share in the 
estate. A creditor is not compelled to for- 
bear siiing his debtor, on pain of losing his 
right to prove his debt, if the debtor should 
be adjudged a. bankrupt within six months 
thereafter. Even where the debtor is known 
to be insolvent, if he has committed no act 
of bankruptcy, the creditors are not remedi- 
loss. They are not bound to lie by, institut- 
ing no suit, and, as the case may be, see their 
debtor waste his property. They may sue, 
and, by proceeding to judgment, compel the 
debtor himself to apply to be decreed a bank- 
rupt, or, if he do not, but suffers his property 
to be taken on legal process, in such manner 
as will operate to give priorily or preference 
even to themselves, if carried into full ex- 
ecution, they may then allege this as an act 
of bankruptcy, and themselves demand that 
he be adjudged a bankrupt. It is by no 
means every recovery of judgment, even 
against a known insolvent, that amounts to 
an acceptance of a preference which will 
bar the proof of the judgment debt If it 
were, then, no creditor would be safe in suing 
his debtor whose solvency he had reason to 
doubt He must lie by, wait, in the hope 
that his debtor will commit some act of bank- 
ruptcy, and be remediless until he does so. 
It is the prosecution with intent to secure a 
preference, and the using the judgment with 
that intent or in such wise that such pref- 
erence will be the necessary result, which 
makes the creditor liable to be barred the 
right to prove his debt in bankruptcy. True, 
it has often been properly said, that the cred- 
itor must be deemed to intend the necessary 
result of his acts. But, where the creditor 
believes himselE to be the sole creditor, or 
where he prosecutes suit and thereby drives 
the debtor into an act of bankruptcy, this 
alone works no prejudice to the estate, and 
is no acceptance of a preference. To sue, re- 
cover judgment, and levy an execution, may 
often be the only, means a creditor has of 
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forcing Ms debtor into bankruptcy, and of 
thereby compelling the equal distribution of 
his property among all creditors, in the very 
manner the bankrapt law prescribes; and it 
would be not only absurd, but grossly un- 
just, to treat this as a forfeitin:e of the right 
to share in the estate, and leave the whole 
to be divided among others less diligent in 
the endeavor to compel the debtor to do 
what is just, and what the law makes it his 
reasonable duty to do without such compul- 
sion. 

Notn^ithstandjng the suspicion which is 
warmly insisted upon by the complainants, 
the proofs establish, that Hale was not 
aware, until after his executions were levied, 
that Eastman owed other debts. If not, then 
he was not seeking to procure an advantage 
over other creditors. When he learned that 
-other creditors were pursuing Eastman, he 
ut once offered to give up any apparent ad- 
vantage gained by his judgments and execu- 
tions, and come in on an equal footing with 
■others. He went fm-ther. Those ci*editors 
having compelled Eastman to submit to an 
adjudication gi'ounded on the very fact that 
he had suffered his property to be taken on 
legal process, thus , availing themselves of 
the very act to which Hale, by lawfully 
prosecuting, had driven the debtor, he went 
to the assignee and offered to relinquish all 
claim of priority or advantage under his 
judgments and executions, and tendered 
proof of his debts, with a view to share pro 
rata only in the estate. Even if his prose- 
cution had been, from the beginning, with 
knowledge that Eastman owed others as 
well as himself, 'and was wholly insolvent, 
he had a right to prosecute his suits to judg- 
ment and levy. That would have created an 
act of bankruptcy on the part of Eastman. 
This being so, had Hale thereupon become 
the petitioning creditor, and himself sought 
the adjudication, it could not be doubted that 
he would be entitled to share in the estate. 
This would not be accepting a preference, 
nor be doing anything to defeat or prevent 
the operation of the bankrupt law, but the 
contrary. Other creditors having, notwith- 
standing his offer to give up all claim of ad- 
vantage by reason of such judgments and 
levy, made the latter the ground of an ad- 
judication, as he might have done, he at 
once did all that was possible, to show that 
gaining a preference was not his purpose, 
as it was not the necessary result of what 
he had thus far done, namely, by offering to 
the assignees the surrender of aU such ad- 
vantage or apparent advantage. To hold 
that, under such circumstances, he forfeited 
his right to share in the estate, would be to 
hold, in substance, that no creditor can 
safely sue his debtor, and recover judgment, 
and levy his execution, although his debtor 
has until then committed no act of bank- 
ruptcy. He must leave his debtor in the im- 
internipted enjoyment of his property, how- 
ever insolvent he may be, in the hope that, 



bye and bye, he will commit some other net 
of bankruptcy, upon which he can be pro- 
ceeded against in the bankrupt eom-t. Such 
is not the meaning, intent, or effect of the 
bankrupt law. That law does not discom*- 
age vigilance nor activity in forcing debtors 
to appropriate their property to the payment 
of what they owe. It is when advantage is 
accepted or obtained, with a view to prefer- 
ence over other creditors, or in circumstances 
in which such preference is the result of 
what the creditor does, or attempts to do, 
that the act becomes a fraud upon the law. 
Dealing with this case, as I must, upon the 
testimony, I must say, that here the defend- 
ant Hale has gained no prefei'enee over 
other creditors, has not sought, or attempted 
to gain, a preference over other creditors, 
and has not done anything which deprives 
him of the right to prove his debts, and share 
with other creditors in the estate of the bank- 
rupt The bill of complaint was filed with- 
out sufficient cause, when the defendant had 
offered to do all, and even more, than he 
was bound in equity to do; but the eh-cum- 
stances were not so clear as to require any 
imputation upon the good faith of the as- 
signees, in the prosecution of this suit. The 
bill of complaint must, therefore, be dismiss- 
ed, with costs to be paid out of the estate in 
the hands of the assignees. 
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Case "No. 3,311. 

COXE V. PEN^flNGTON. 

[1 "Wash. 0. C. 65.] ^ 

Circuit Court, D. Pennsylvania. April Term, 

1803.^ 

INTEHNAI. HeVENUE — DUTY ON StJGAR. 

Whether, under the provisions of the act of 
conja'ess of 5th June, 1794, sugars, remaining 
in the place in which they were refined, when 
the law was repealed, were liable to pay the 
duties. 

[See note at end of case.] 

This was a feigned action, brought [by 
Tench Cose against Edward Pennington] as 
upon a wager, to try the question whether 
sugars refined before the 30th day of June, 
1S02, and then remaining in the house where 
they had been refined, were subject to the 
duty of two cents per pound, imposed bv the 
act of oth June, 1794 [1 Stat 385]? Demur- 
rer to the declaration. 

Mr, Dallas, for plaintiff. 

Rawle & IngersoU, for defendant 

WASHINGTON, Circuit Justice. The act 
which passed on the sixth day of April, 1S02, 
for repealing the internal taxes, discontinuei\ 
the duty upon refined sugars, amongst other 

^ [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under tho 
supervision of Richard Peters, Jr., Esq.] 

^ rHeversed in Pennington v. Cose, 2 Cranch 
(6 TJ. S.) 33.] 
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aiticles, from and after the 30th of June, 
1S02; and repealed the laws which had im- 
posed them, except as to the recovery of 
such of the duties, as on that day had ac- 
crued and remained outstanding; as to which, 
the provisions of former laws were left in 
full force. The question then is, whether 
upon refined sugars, not sent out of the house 
wlisre they were manufactured, on or before 
the 3d of June, the duties had accrued and 
then remained outstanding? 

On the part of the plaintiff it is contended, 
that the duty accrued upon the sugar, as soon 
as it was refined, though the payment of it 
was to> depend upon the act of sending out the 
sugar. On the other side it is insisted, that 
the duty did not accrue until the refined 
sugar was actually sent out There is consid- 
erable difficulty in the question; but after the 
best consideration which I have been able to 
give it, I am inclined to favour the consti-uc- 
tion contended for by the plaintiff's counsel. 

To decide this question, we must look not 
only to the fair and legal construction of the 
law imposing this duty; but it will be useful 
to take a wider range, and compare it with 
the general system of duties and excises im- 
posed upon other subjects. The second sec- 
tion of the act of the 5fh of June, 1794 (vol- 
ume 3 of the laws of 1794), declares, that "aft- 
er such a day, there shall be levied, collected, 
and paid, upon all sugar refined within the 
United States, a duty of two cents per pound." 
In like manner certain duties are imposed by 
otber laws, and to be collected, levied, and 
paid, upon imported goods, spirits distilled 
within the United States, upon sales at auc- 
tion, &c., &a; in all which cases, an event is 
fi.^ed upon which the duty accrues, a mode 
provided for ascertaining the subject on 
which it is imposed, and a time of payment 
clearly pointed out On imported goods, the 
duty accrues on the importation, and is to be 
paid at a future day. On sales by auction, 
the duty acemes on the sale; the amoimt of 
the sales, and consequently of the duty, is 
ascertained by the book of entries and quar- 
terly report, which the auctioneer is requured 
to make; but no time of payment is allowed, 
because the auctioneer has received the duty 
before he is called upon to pay it Upon dis- 
tilled spirits, the duty accrues upon the 
spirit the moment it is distilled, and payment 
is to he secm-ed before it is removed; but the 
duty is not demandable, until nine months 
after the date of the bond; and then only 
upon so much spirit as had been removed 
within three months after the date of the 
bond. Here, then, in language neai-ly the 
same, and upon a principle precisely parallel, 
the duty of two per cent is imposed, and to 
be collected and paid, upon all refined sugar. 
Sugar refined withm the United States is the 
subject of the duty. So ai*e spirits distilled 
within the United States, To ascertain the 
value and amount of those subjects of taxa- 
tion, certain cautionary regulations are made. 
The sugar refiner is to report his house, and 



the implements employed in his manufactory. 
He is to enter in a book, to be kept for that 
purpose, all the sugar which he shall refine 
from day to day, and also the quantities 
which he shall send out from time to time. 
He is also to make reports, quarterly, to the 
proper officer, of all refined sugar which has 
been removed from his 'house during the last 
preceding three months; producing at the 
same time, for the inspection of the officer, 
his book of entries, that it may be compared 
with his report Now the removal of the 
sugar is a mere circumstance, of which the 
quarterly report and book of entries are the 
evidence. The report of this circumstance is 
required, for what pm-pose? That the duties 
which had accrued upon the sugars refined^ 
and noted in the entry book, and which hav- 
ing been removed are liable to be demanded,, 
may, when the report is made, either be paid,, 
or secured to be paid, at a f utm-e day. What 
has the circumstance of sending out the su- 
gars, to do with the essence of that which 
constitutes the subject of the duty? It is im- 
portant as it respects the time of payment, 
but is unconnected with the debt before in- 
curred either by the words or spirit of the 
law. Not by the words, because the second 
section of the law imposes the duty not on 
refined sugar sent out, but on all refined 
sugar. To connect the circumstance of re- 
moval with that which by this section is 
made the subject of the duty, we must rea^ 
the second section as if it had declared, that 
the duty should be collected and paid upon 
all sugar refined and sent out Not by the- 
spirit of the law, if it be fair to consider this, 
law as a part of a general system; because- 
throughout that system the subject of the- 
duty on which the obligation to pay arises, is- 
separated from the circumstance, by whichi 
the time and mode of payment are pre- 
scribed. By consti-uing the law in this way, 
no violence is done to the words of the legis- 
latiu-e, and the same harmony is preserved,, 
which marks the order and arrangement of 
the different sections and clauses of the law^ 
What reason can be assigned, why the right 
of the United States to the duty should not 
attach upon sugar and snuff, as soon as re- 
fined or made; and yet in all other cases, itx 
attaches at a period antecedent to that wieni 
payment is to be made or secured? With.- 
respect to distilled spirits, pajinent cannot 
be demanded before removal. But wUl it be 
said that the duty has not accrued before 
the removal, though the time of payment be* 
postponed? The distiUer must give bond to> 
secui-e the payment, before removal. Will: it 
be said that this duty, if not paid on the SOthr 
of June, 1802, was not outstanding, because 
on that day the spirit might not have been, 
sent out? How does that case differ from 
this? In that; the bond i<j given before re- 
moval; in this, it is given afterwards. But 
the law, in the latter case, imposes an obli- 
gation as imperious as the bond in the former- 
case. If it be said that the duty, had accrued 
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in the one case, but not in the other, I wotild 
ask, upon what principle could the legislature 
intend to make the distinction? 

It was said at the bar, that as the house 
containing the sugar might be burnt down, or 
the sugar might melt, the legislature did not 
mean to impose the duty whilst it remained 
liable to those accidents. I ask, are not dis- 
tilled spirits subject to the same perils? But 
the conclusive answer is, that though the 
duty had once accrued, and had become a 
debt due, yet it cannot be demanded if it be 
destroyed before removal, because the event, 
upon which the solvendum is made to de- 
pend, can never happen. It was said there 
were two contingencies, viz., refining and 
sending out, both of which must happen be- 
fore the duty accrues. I admit there are 
two contingencies, on the happening of one 
of which the duty accrues, to be demanded 
when the other shall happen. If this con- 
struction of the act of 1794 be correct, it fur- 
nishes a ready answer to many of the in- 
genious arguments used by the defendant's 
counsel. For then the remedy is not gone, 
but preserved by the repealing law, and of 
course the right remains. The repealing law, 
which professes to discontinue the internal 
taxes, is not, xmder such a construction, 
broader than the law which imposed those 
taxes. 

As to the argument, that according to this 
construction, it would be in the power of the 
sugar refiners, by keeping on hand a small 
portion of refined sugar, to impose upon the 
government the necessity of keeping in office 
a number of officers, upon salaries, to collect 
the duties; there are two answers,— First, 
that the sugar refiners could have no motive 
for such conduct, and therefore it is not to be 
presumed; but secondly, the president is au- 
thorized to diminish the number of those offi- 
cers, to any number he may think proper to 
retain, by consolidating the districts. Judg- 
ment for plaintiff. 

This case was taken by writ of error to the 
supreme court of the United States, and the 
judgment of the circuit court was reversed [Pen- 
ington V. Coxa] 2 Cranch [6 U. S.] 33 [the court 
holding, Mr. Chief Justice Marshall delivering 
the opinion, that sugar sent out of the factory 
prior to July 1, 1802, but not sold, was not 
liable to the duty]. 
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Case No. 3,312. 

COYLE V. GOZZLER. 

[2 Cranch, O. C. 625.] * 

Circuit Court, District of Columbia. Dec. 
Term, 1825. 

Action ok Note— Pleading akd Pkooe— De- 
mand — Peotest— Custom. 
1. A note payable in sixty days, "with in- 
terest from date," will not support a declaration 

^ [Reported by Hon. "William Cranch, Chief 
Judge.] 



upon a note payable in sixty days without in- 
terest. 

2. If an intermediate indorsement is averred 
in the declaration, it must he proved at the trial, 
although the suit is brought for the use of such 
intermediate indorser. 

3. If the notary-public has no memorandum 
nor recollection of the day of demand and no- 
tice, but has a memorandum in his book that 
demand was made and notice given to the 
indorsers, and testifies that it was his universal 
practice to make the demand and give notice 
on the day after the last day of gi'ace, such 
testimony is competent evidence for the con- 
sideration of the jury. 

4. A special custom of the banks and mer- 
chants of the county of Washington, to demand 
payment on the day after the last day of grace, 
may be given in evidence without being averred 
in the declaration. 

[See Auld v. Mandeville, Case No. 653.] 

At law. Assumpsit against the indorser 
of Stull amd Williams's note at sixty days, 
dated 21 October, 1810. 

J. Dunlop, for defendant, at the trial at 
May term, 1825, objected to the note ofCered 
in e-^ddence by the plaintiff, because it had 
the words, "with interest from date," which 
words were not in the note described in the 
declaration; and he contended also that the 
handwriting of the intermediate indorsement 
must be proved; as the indorsement was 
averred in the dedaration. He also objected 
that the testimony of Mr. R. Johns, the no- 
tary-public, was not competent to go to the 
jury. Mr. Johns testified that he did not 
then recollect, nor had he any minute in his 
book, of the time when he gave notice to 
the indorser; but it contains a memorandum 
that notice was given to the indorsers, as 
weU as a memorandum of the demand. And 
he further testified that it was his univei-sal 
practice to give notice on the day on which 
he made the demand, which was on the 24th 
of December, which was the day after the 
last day of grace; amd that he believes he 
gave the notice on that day. 

THE COURT decided that his testimony 
was competent evidence for the considera- 
tion of the jury. That as the declaration 
averred an intermediate indorsement, it must 
be proved, although it was proved that the 
indoi-sement was made after the note had 
become payable, and that the suit was 
brought for the use of that intermediate in- 
dorser; and that the variance between the 
note produced in evidence and that described 
in the declaration, was fatal, as it could not 
be given in evidence upon that declaration. 

A juror was then withdrawn and the plain- 
tiff had leave to amend; and the cause was 
continued, without costs. MORSELL, Cir- 
cuit Judge, dissenting as to the continuance. 

The cause came on again for trial at the 
present term, when Mr. Ashton, for plain- 
tiff, offered evidence of the particular cus- 
tom of the banks and merchants in the coun- 
ty of Washington, to demand payment of 
the maker, and to protest and give notice 
to the indorsers, on the day after the last 
day of grace. 



[6 Fed. Cas. page 695] 



(Case ISTo. 3,312a) COYNE 



Mr. Key, for defenflant, objected to sudi 
evidence, because there was not, in the dec- 
laration, any averment of such a custom, 
and refexTcd the cpurt to the case of Kenner 
V. Bank of Columbia (in the supreme court 
of the United States) 9 Wheat. [22 U. S.] 
581. 

THE COUKT (THRUSTON, Circuit Judge, 
absent) permitted the evidence to be given. 
The declai'ation stated the demand and notice 
to have been made and given on the 24th of 
December, 181G, which was the day after 
the last day of grace. 

COYLB (LEACH v.). See Case No. 8,15G. 



Case No. 3,31Sa. 

COYNE V. The ALEXANDER McNEH^. 

[20 Int. Rev. Rec. 17G.] 

District Court, S. D. Georgia. Aug. Term, 
1874. 

Makitisie Li ess— Stevedores. 

[Stevedores have no lien on a vessel for stow- 
ing or discharging a cargo.] 

[In admiralty. Libel by Michael Coyne 
against the bark Alexander McNeil for 
wages.] 

3Ir. Guerard, for libellant. 
Jackson Lawton and Mr, Bassenger, for 
intervenors. 

ERSKINE, District Judge. On the 13th of 
July, 1874, Coyne filed a libel in rem against 
the bai'k Alexander McNeil, of New York, 
then lying in the port of Savannah. The 
libel states that, the bark being ready to 
receive cargo, G. W. Leach, her master, made 
a contract with libellant, as a stevedore, to 
stow a cargo of cotton and staves, the for- 
mer at60 cents per bale, the latter at ^per 

JX, on said barkj that he has received for 
his said labor $298.50, and that there is still 
due and owing to him by said bark, as 
stevedore, §940.70; he prays process, and 
asks that the bark be condemned and for- 
feited, etc. To this Schuchardt & Sons, of 
New York, interpose a claim as mortgagees 
of said bark, alleging that Coyne has- shown 
no lien on her, nor has he any lien, and they 
pray that as the vessel is about to be sold by 
order of this court, the proceeds of such 
sale be adjudged to them to the exclusion of 
Coyne, etc. Nothing further in the plead- 
ings need be presented. The proofs show 
that the master of the bark did make a con- 
tract with libellant, as stevedore, to stow the 
cargo at certain named rates; tliat Coyne 
performed the work, and received §300 as 
in part payment, which he credited to the 
bark. The master admitted the correctness 
of the account, but said he had no money to 
pay Coyne, and. that he must get it from the 
vessel. 

The constitution of the United States gives 



the federal judiciary cognizance of "all cases 
of admiralty and maritime jurisdiction," and 
the ninth section of the judiciary act of 1789 
[1 Stat. 77] vested in the district courts 
exclusive original cognizance of civil cases 
in admiralty and maritime jurisdiction. 
TaMng what I have just said as a point of 
departure, is the libellant properly here? 
That his claim is meritorious no one can 
doubt; but can it be asserted by a suit in 
rem? In other words, is his demand, under 
the general rules of mai'itime law, a lien or 
privilege in the thing,— tlie vessel,— for, if it 
is, it will follow the proceeds arising from 
the sale of the res. Mr. Guerard contended 
for libellant that the views expressed by Dr. 
Benedict in his work on admiralty (2d Ed. 
§ 285), that the services performed by steve- 
dores are maritime, and may be enforced by 
suit in rem, against the vessel, or in perso- 
nam against the master or owner; that the 
same principle which allows the sailor, and 
him that sets up her rigging, or paints her 
sides, to resort to the admiralty, will also 
allow the same privilege to stevedores. Eth- 
ically speaking, there is much In what the 
learned author advances, but he presents no 
authority upholding his theory, and none 
was referred to by the advocate. And so 
far as my own information extends, com-ts 
of admiralty have hitherto held that steve- 
dores have no lien on the vessel for stowing 
or discharging her cargo; that they are 
merely laborers, like the draymen who haul 
the cargo to or from the ship, or the 'long- 
shoremen who hoist it in or out 

I have but tlu:ee cases before me on this 
immediate subject, in each of which it was 
decided that stevedores have no lien for 
their services on the vessel. In the case of 
The Amstel [Case No. 339], which was a libel 
in rem by a stevedore for his services in dis- 
charging her, Betts, J., said: "The libellant 
has no lien upon the vessel, because his serv- 
ices as a stevedore were not in theii* nature 
maritime, and were really performed on 
land. It is to be remarked that the -services 
consisted of nothing done to the vessel in 
her repairing or refitment, hut of labor ex- 
pended, partly on board and partly on shore, 
in discharging her cargo. This description 
of service has never yet been recognized as 
of a privileged order. It does not fall with- 
in the extensive list of debts privileged by 
the civil law; nor does it seem to be compre- 
hended within the principle upon which a 
lien of privilege is allowed." And the rule 
announced in that case was repeated in the 
case of The Joseph Cunard [Case No. 7,535]. 
The third case was that of McDermot v, 
[The] S. G. Owens [Case No. 8,748], before 
Mr. Justice Grier, of the supreme com-t of 
the United States. The libellant claimed a 
lien for labor and for services as a stevedore 
in loading and storing the cargo of the ves- 
sel. Grier, J., said: "The argument of the 
libellant's counsel is ingenious, but it wants 
the support of authority. No decision or 
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dictum has been brought to the notice of the 
court which wouia justify them In treating 
this as a maritime service. It aces not fol- 
low, because sailors once performed those 
duties, now better executed by landsmen, 
that therefore they should have -the mari- 
ner's lieu on the vessel." 

Those cases woxild seem to fau-ly establish 
the proposition that their employment is es- 
sentially distinct and different from navigat- 
ing or aiding to navigate or benefit the ves- 
sel or crew in actual employment So, as 
they cannot sue either in rem or m personam 
for their services, in admiralty, it follows 
that their contracts, express or implied, are 
personal with the master or owner, and their 
remedy must be against those who employed 
them. Libel dismissed, with costs. 
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COYNE, The EiJnvIA L. See Case No. 4,466. 
Case "No. 3,313. 

In re COZAKT. 

[3 N. B. IJ. SOS (Quarto, 126).] ' 

District Court, S. D. Georgia. Feb. 7, 1870. 

Baskkcptct — Proof of Debt, 

Creditor had judgment in Georgia against 
bankrupt in 1858, and sought to prove his claim 
in banliruptcy. Held, he was entitled to no pri- 
ority on account thereof, no entry having been 
made in the execution for seven consecutive 
years subsequent to Oct. 4, 1860, and he had no 
lien by the laws of Georgia. The bankrupt law 
recognizes as liens only those that are valid and 
binding in the state where the property is sit- 
uated. 

[Cited in Re Butler, Case No. 2,236,] 

On certificate of register in bankruptcy. 

I, Frank S. Hesseltine, register of said 
coiirt in bankraptcy, do hereby certify that 
in the course of the proceedings in said cause 
the following question pertinent to the same 
arose, and was stated by Lyon de Graf- 
fenreid and Irwin, counsel for S. F. Lassiter, 
a creditor of the said bankrupt: S. F. Las- 
siter proved a claim against the banki-upt 
on a judgment obtained in the superior comt 
of Lee comity, Georgia, at the March term, 
1858. I decided that the said judgment was, 
by the Code of Georgia, dormant, there being 
no entry upon the execution for seven con- 
secutive years subsequent to the 4th day of 
October, 1860. Lassiter, by his counsel, ex- 
cepted to this decision, and requested that 
the issue should be certified to your honor 
for your opinion thereon. 

OPINION OF THE REGISTER. The 
grounds upon which the counsel of Lassiter 
claim that the said judgment is valid and 
binding, briefly stated, are: First That 
from the year 1860 to 1865, no levy could 
legally be made, by reason of the stay laws 
then in force in the state of Georgia. Sec- 



I end. That during the Rebellion, by reason of 
the same, there was no legal ofilcer in the 
state of Georgia, to make a return upon the 
said execution. Third. That from June, 
1865, to July, 1868, no levy and return there- 
of could be made, by reason of military or- 
ders and the acts of the constitutional con- 
ventions and genei-al assembly of the state 
of Georgia, prohibiting levies of executions. 
The last objection is not ti'ue, in fact Mili- 
tary orders and acts, staying the sale of 
property under execution dm-ing some part 
of the period mentioned, were passed; but 
a levy of this fieri facias and a retui-n on the 
same could have been made. If I deemed 
it incumbent upon me to consider the ques- 
tion, whether by reason of the Rebellion 
there was during that period a legal oflicer 
in the state of Georgia to make a levy and 
a retm-n upon an execution, I should consider 
it material, in coming to a conclusion, to have 
evidence as to whether the plaintiff was, 
during the Rebellion, a loyal citizen of the 
United States, or a citizen of the state of 
Georgia and a participator in the Rebellion. 
The objection might be well taken by a citi- 
zen of one of the loyal states, who, by rea- 
son of the Rebellion, was pr-evented from 
collecting his debt; while in the other case 
the legal maxim, "No man shall take ad- 
vantage of his own wrong," might apply. I, 
however, decide that this judgment has 
abated, resting my decision upon section 2863 
of the Code and the judgment of the supreme 
coui-t of Georgia in Battle v. Shivers [39 Ga. 
405], rendered August 3, 1869. 

The supreme court has given its interpreta- 
tion upon the statutes of the state which af- 
fect this question, and by its decision the 
lien of all such judgments as this one is lost 
The judgments no longei- exist as such in the 
courts of the state. This judgment of Las- 
siter's having no lien upon the propei'ty of 
the bankrupt enforceable in the state court 
no priority will be given to it here in tiio 
disti-ibution of the money derived from the 
sale of the said property. It can stand no 
better in this court than it does where it was 
created, and where alone it would have 
sought to enforce its lien upon the property, 
if the same had not been brought here. The 
bankrupt act recognizes as liens those only 
which are valid and binding by the laws of 
the state where the property is situated. 

ERSKINE, District Judge. I have read 
and carefully considered the question in- 
volved in this case, together with the opin- 
ion of the register. I think his decision is 
clear, and expounds in incontrovertible lan- 
guage the law of the case. I approve and 
affirm the decision. The clerk will certify 
this affirmance to Mr. Register Hesseltine. 



^ [Reprinted by permission.] 
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Case No. 3,314. 

OEABTREE v. CLARK et al. 

[1 Spr. 217;^ 16 Law Rep. 584.] 

District Court, D. Massachusetts. Dec. Term, 
1853." 

Chaktdr Fartt— Rights op the Paktibs. 

1. By charter party, it was covenauted that 
the charterer should furnish a cargo of salt at 
Buen Ayre, and that the master should there re- 
ceive it on board of his vessel, and carry it to 
Boston. It was further agreed that the master 
should use the vessel's funds, in the purchase of 
the salt. Edd, that the risk of there being salt 
at Buen Ayre was upon the charterer. 

2. The master was not bound to wait for a 
cargo, when there was no hope of obtaining any, 
and the delay would have been useless. 

3. If other goods could have been obtained at 
Buen Ayre, on freight, to diminish the loss to the 
charterer, it would have been the duty of the 
master to take them. . But he was not bound, 
for that purpose, to purchase cargo at his own 
risk, or to go to other places to obtain it. 

This was a libel for damages in the nature 
of freight The libellant [Enoch Crabtree], 
by a charter-party, agreed with respondents 
[Arthur P. Clark, and others] to receive on 
board the brig Carniola, of -which he was 
master, at Buen Ayre, a cargo of salt, and to 
bring it to Boston. The respondents stipu- 
lated "to fm*nish at Buen Ayre, a full cargo 
of salt," and to pay freight upon it at four- 
teen cents per bushel. In addition to the 
above, and the other stipulations usual in 
such contracts, the charter-party contained 
the following: "It is further understood and 
agreed, that the master is to use the vessel's 
funds in payment for salt, which he is to 
piu'chase at the lowest cash price; and on 
vessel's arrival at Boston, the charterers are 
to pay the master, or his agent, the invoice 
cost of salt, export duty, if any, and insur- 
ance on amount invested in purchase of salt, 
from Buen Ayre to Boston, and Boston 
wharfage, all in addition to the freight." 
The Carniola went to Buen Ajxe, furnislxed 
with funds to buy a cargo, but there was no 
salt there, and after remaining twenty-four 
hotu:s, she left and proceeded to Boston in 
ballast. This action was brought to re- 
cover damages of the respondents, for their 
failmre to furnish a cargo. 

The respondents contended, 1st. That the 
libellant's engagement to purchase the cargo 
should be construed as a condition precedent 
to their own obligation to pay freight. 2d. 
That assuming that the respondents had con- 
tracted, without limitation, to furnish a 

' [Reported by P. E- Parker. Esq., assisted by 
Charles Francis Adams, Jr., Esq., and here re- 
printed by permission.] 

2 [Affirmed in Case No. 2,817,] 



cargo of salt at Buen Ayre, the libellant 
should have remained there a reasonable 
time, for them to perform this contract, and 
could not otherwise chai-ge them with dam- 
ages for an alleged non-performance. 3d. 
That a^uming that the libellant was, under 
the contract, to be regarded as the agent of 
the respondents for the purchase of salt at 
Buen Ayre, yet, that failing to find salt there, 
his agency was enlarged from necessity, and 
required him to endeavor to buy salt at Cu- 
ragoa, or any other place or island, where he^ 
conveniently could. 

J. 0. Dodge, for libellant 
G. B. Goodrich and T. K. Lothrop, for re- 
spondents. 

SPRAGUE, District Judge, held that the^ 
respondents had broken their contract, in 
failing to furnish a cai-go; that the libellant's 
obligation to invest the vessel's funds in the 
purchase of a cargo, was not broken by his 
failure to do so, imless there was salt at Buen 
Ayre to be purchased; or, in other words, 
that by the proper construction of the char- 
ter-party, the respondents were to be regard- 
ed as taking the risk of there being salt at 
Buen Ayre. That the libellant was not 
bound to remain at Buen Ayre longer than^ 
he did, unless there was some ground to ex- 
pect that a cargo might be procm-ed by long- 
er delay, and that from the evidence in this 
case, it was apparent that longer delay would 
have been useless; that if cargo of any kind" 
could have been obtained at Buen Ayre, to 
be brought to Boston as freight, the libel- 
lant would have been bound to take it, that 
the proceeds might diminish the damages, 
for which the respondents were liable; but 
that he was not bound to purchase a cargo- 
on his own risk, or to go to Curaeoa, or any 
other port, in pmrsuit of business, and thus- 
by a deviation, endanger his insurance. 

Decree for the libellant, for $1,296.61. 

This decision was affirmed, upon appeal to- 
the circuit court. [Clarke v, Crabtree, Case No. 
2,847.] See Bailey v. Damon, 3 Gray, 92; Wil- 
son V. Hicks, 40 Eng, Law & Eg. 511. 
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Case 'No. 3,815. 

CRABTREE v. NEFF. 

.[1 Bond, 554.] ^ 

Circuit Court S. D. Ohio. June Term, 1863. 

CoKUECTios OF Judgment — Costs — ^Taxation. 

1. "Where a judgment was entered for a plain- 
tiff, with costs, the court v.ill not, at a subse- 
quent term, revise or correct it as to the costs; 
though being for less than $500, the plaintiff 
was not entitled to such judgment. 

2. A retasation will not be ordered, on the 
ground that the clerk has not discriminated be- 

* [Reported by Lewis H. Bond, Esq.] 
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Tween the costs of the plaintifE and those of the 
defendant. 

3. The practice of taxing the entire cost to 
the losing party, without discrimination, has al- 
ways prevailed in this court; and, until other- 
wise provided by law or obligatory rule of court, 
will not be changed. It is, prescriptively, at 
least, the law of this court. 

[Action by John Crabtree against the ex- 
ecutoi-s of William Neff.] 

R. M. Gorwine, for plaintiff. 
M. H. Tilden, for defendants. 

OPINION OP THE COURT: This is a 
motion by the defendants to retax the costs, 
or in effect to vacate a judgment as to costs, 
rendered by this court several terms since. 
The jury, on the ti-ial of the case, returned 
a verdict in favor of the plaintiff for less 
than five hundred dollars, and a judgment, 
including costs, was entered against the de- 
fendants. There is no doubt that the judg- 
ment against the defendants for costs was 
erroneous. It was entered inadvertently, and 
witliout being noticed by the counsel. The 
statute is explicit in providing that a judg- 
ment for less than five hundred dollars shall 
not carry costs. And if, at the term at 
which the judgment was entered, a motion 
had been made to vacate or amend it, as to 
the costs, it would have been so ordered. 

The question now is, whether, after several 
terms of the court have intervened since the 
judgment was entered, it is competent for the 
court to revise or amend it There can be 
no doubt that the judgment, awarding costs 
to the plaintiff, is a substantial part of the 
judgment in the case. It has the same legal 
effect as the judgment on the verdict for the 
sum returned by the jury. In the ease of 
Bank of U. S. V. Moss, 6 How. [47 U. S.] 31, 
the supreme court decided that a court can 
not revise or correct a judgment entered at 
a prior term, even where the court render- 
ing the judgment had not jurisdiction of the 
case. This doctrine has been recognized and 
aflarmed by repeated decisions of that court, 
and is the settled law, not only in the courts 
of the United States, but in the courts of the 
states, with perhaps one exception. 

But there is another ground on which it 
is insisted the motion for a retaxation of the 
costs must be sustained. It is objected to 
the taxation that it does not discriminate 
between what ai-e properly the costs of the 
plaintiff and the defendants' costs. While the 
theory of taxation contended for by counsel, 
as sanctioned by the common law, is cor- 
rect, there is no statute, or rule of court, 
making it imperative on the court. The 
practice of taxing the entire cost of the case 
to the losing party, has prevailed in this 
court from its organization, imless the judg- 
ment provides specially for an apportion- 
ment of the costs between the parties. This 
may now be regarded, prescriptively at least, 
as the law of this court, it would be at- 
tended with great inconvenience now to 



change a practice so long and so uniformly 
adopted. Nothing short of direct legislation 
on the subject, or some rule obligatory on 
the court, would justify the change. The mo- 
tion for retaxation is overruled. 
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Case Tfo. 3,316. 

In re CRAFT. 

[2 Ben. 214; * 1 N. B. R. 378 (Quarto, 89).] 

District Court, S. D. New York, March Term, 
1868.= 

Confession of Judgment — Sofferinq Propertt 
TO BE Taken— Contemplation- of Bankkuptoy 
— Insolvency — Amendment. 

1. Where a petition in involuntary bankruptcy 
alleged that the debtor had, "in contemplation of 
bankruptcy," given a confession of judgment to 
one of his creditors, on which execution had 
been issued and his property taken, and that 
this was done with intent to give a preference 
to the creditor, and, on the proofs, it appeared 
that the confession of judgment was given, and 
the property levied on under execution and sold, 
and that the debtor was insolvent at the time, 
but did not contemplate bankruptcy, or know 
that tlierewas such a law as the bankruptcy law: 
Eeld, that the facts made out a case against the 
debtor, under the thirty-ninth section of the 
bankruptcy act, of suffering his property to be 
taken on legal process, with intent to give a 
preference to the creditor in question, tiie debtor 
being at the time insolvent. 

2. There are four species of acts for which, 
when done by a person bankrupt or insolvent, or 
in contemplation of bankruptcy or insolvency, 
with intent to give a preference to one or more 
of his creditors, he may be put into banliruptcy, 
viz: (1) Making a transfer of his property; (2) 
giving a warrant to confess judgment; (3) pro- 
curing his property to be taken on legal process; 
and (4) suffering his property to be taken on le- 
gal process. The first three require aflfirmative 
action on the part of the debtor, but the last 
does not. 

[Cited in Re Gallinger, Case No. 5,202: Re 
Dunkle, Id. 4,160; Re Heller, Id. 6,337; 
Re Lord, Id. 8,503.] 

3. The act of the debtor in this case was not 
done in contemplation of bankruptcy. As the 
petition did not allege that the act was done 
when the debtor was insolvent, an adjudication 
could not be made upon it as it stood, but, inas- 
much as the fact that he was insolvent ap- 
peared, and there was no surprise on the debtor, 
the ease was a proper one for an amendment 
of the petition in that particular. 

[Cited in Vogle v. Lathrop, Case No. 16,985.] 

[Petition for an adjudication to declare 
Asa W. Craft an involuntary bankrupt.] 

Benedict & Boardman, for creditors. 
Edwin James, for debtor. 

BLATOHFORD, District Judge. In this 
case a petition was filed by Hoyt, Carter & 
Co., August 2Sth, 1867, praying that Craft be 
declared a bankrupt. The petition sets forth, 
as alleged acts of bankruptcy, that Craft 

^ [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
= [Afiurmed in Case No. 3,317.] 
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"did, in contemplation of bantoruptcy, give 
to one Samuel Jones, o-ne of bis ci'editors, 
on tlie 3d day of July, 1867, a confession of 
judgment, and, on said day,- caused a judg- 
ment to be entered tliereon, for tbe sum of 
§7,038, and, on said day, an execution issued 
thereon, to the sberife of the city and county 
of New York;" also, that Craft "did, in con- 
templation of bankruptcy, give to one Lewis 
Van Doren, one of his creditors, on the 17th 
day of August, 1867, a confession of judg- 
ment, and, on said day, caused a judgment 
to be entered thereon for the sum of §548.77, 
and, on said day, an execution issued thereon 
to the sheriff of the city and county of New 
York; that said confessions of judgment, and 
each of them, were given by said Craft to 
said creditors, with the intent to give a pref- 
erence to the said Samuel Jones and I^ewis 
Van Doren, two of the creditors of said Asa 
W- Craft, and with the intent to defeat or 
delay the operation of the" bankruptcy act 
[of 1867 (14 Stat 517)]; "that the sheriff of 
the city and county of New York, under 
and by virtue of said executions, levied on 
and took the property of the said Asa W, 
Craft, and has sold the said property to pay 
and satisfy the said executions in favor of 
said Jones and Van Doren;" and "that the 
proceeds of the sale of said property amount- 
ed to over the sum of §5,100, which has been 
paid out by said sheriff to said Samuel Jones, 
in part satisfaction of said judgment of said 
Jones against said Asa W. Craft" 

On the return of the order to show cause 
on the petition, the debtor denied the acts of 
bankruptcy set foi-th in the petition, and de- 
manded a trial by the court, and thereupon 
an order was made, imder section thirty- 
eight of the act, referring it to a commission- 
er of the circuit com*t to take and certify to 
the comt all such evidence and testimony as 
should be offered before him on the part of 
the ci'editors or debtor in the matter, upon 
the issues raised by the petition and denial. 
The commissioner has taken and reported 
the testimony, and the case has been argued 
thereon by the counsel for the respective par- 
ties. 

The testimony consists mainly of copies of 
the confessions of judgment named in the 
petition, and of the depositions of the deputy 
sheriff, who levied on the property of the 
debtor and sold it under the Jones judgment, 
of the attorney for Jones, who proctnred the 
Jones judgment to be confessed, of Craft, 
the debtor, and of Jones, the creditor. The 
confession of judgment in the Jones case is 
in the usual form, under the laws of New 
York, of a statement signed and sworn to by 
Craft July 3d, 1867, setting forth the con- 
sideration of his debt to Jones, and its 
amount, §7,083, and confessing judgment in 
favor of Jones for that amount On this a 
judgment was entered up on the same day 
for that amount, and §5 costs, in all §7,088, 
in the supreme court of New York. On the 
same day, an execution was issued on the 



judgment to the sheriff of the city and coun- 
ty of New York, on which he levied on sun- 
dry personal property of Craft's, which he 
afterward sold on the execution. The net 
proceeds of the sale amounted to §4,517.64, 
and were applied on the execution. The 
sheriff could find no other property of Craft's 
on which to levy, to make the balance of the 
Jones execution, or to make anything on an 
execution which was issued to him on the 
Van Doren judgment The testimony is full 
to show that Craft was deeply insolvent 
when he confessed the Jones judgment, and, 
that, after the sale of his property under the 
Jones execution, he had no property what- 
ever with which to pay his debts. The con- 
fession of the Jones judgment was made by 
Craft imder pressure from Jones, the debt 
having been one of long standing, and fre- 
quent demands for payment of it having 
been made by Jones, and legal proceedings 
on it being threatened by Jones, and he also 
threatening to foreclose a chattel mortgage 
which he held on some of Craft's property. 
The proposal to confess the judgment did not 
emanate from Craft, but from Jones. Noth- 
ing was said between the parties about bank- 
ruptcy. Craft did not contemplate bankrupt- 
cy, and did not know there was such a law 
as the bankruptcy law. The debt to Jones 
was in all respects bona fide and fully due. 
These facts make out a case fully within 
section thh-ty-nine of the act. Craft; being 
insolvent, suffered his property to be taken 
on legal process, with intent to give a pret- 
erence to Jones, as a creditor. He could 
have prevented the taking of his property on 
legal process by going into voluntary bank- 
ruptcy; and, being insolvent it was his duty 
to do so. By not doing so, and by confessing 
judgment to Jones, and allowing Jones to 
take his property on the execution issued on 
the judgment, Craft suffered his property to 
be taken on legal process. The result of this 
was to give a preference to Jones. The pre- 
sumption of law is, that Craft intended to 
effect this result It is for him to rebut that 
presumption. He has not done so. On the 
contrary, all the circumstances of the case 
corroborate it 

The views of this court as to the proper 
interpretation to be given to the thirty-ninth 
section of the act in a case of this kind, have 
been fully stated in its decision in the recent 
case of Black v. Secor [Case No. 1,457]. The 
docti'ine, strongly urged on the part of the 
debtor in this case, on the authority of the 
cases of Ogden v. Jackson, 1 Johns. 370, 
Locke v. Winning, 3 Mass. 325, and Phoenix 
V. Assignees of Ingraham, 5 Johns. 412, has 
no application to the provisions of the thirty- 
ninth section of the act of 1867, which are 
involved in the present case. It has no ap- 
plication to the case of an insolvent's suffer- 
ing property to be taken on legal process, 
with intent to prefer a creditor. Those cases 
were all of them cases under the bankruptcy 
act of 1800 [2 Stat. 21]. That act required. 
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in order to make an act of bankruptcy, that 
tlie person should, with intent unlawfully to 
delay or defraud his or her creditors, wil- 
lingly or fraudulently procure his goods, mon- 
ey, or chattels to be taken in execution. It 
did not require that the person should be 
bankrupt or insolvent, or should do the act 
in contemplation of bankruptcy or insol- 
vency; and it required that there should be 
a procuring by the debtor, and not merely a 
suffering. The act of 1841 [5 Stat 440] re- 
quired, to make the act of bankruptcy, that 
the debtor should willingly or fraudulently 
procure his goods and chattels to be taken 
in execution. The act of 1867 requires that 
the debtor, being banla-upt or insolvent, or 
in contemplation of bankruptcy or insol- 
vency, should procure or suffer his property 
to be taken on legal process, with intent to 
give a preference to one or more of his cred- 
itors. In Ogden v. Jackson tsupra] the court 
held that the debtor contemplated an act 
of banki'uptcy, thus, in effect, holding that 
the act of 1800 [2 Stat. 19] required that he 
should contemplate such an act In Locke 
V. Winning [supra] the covurt held the same 
view. Chief Justice Parsons, in that ease, 
says: "Until an act of bankruptcy commit- 
ted, the banki'upt has the exclusive right to 
dispose of his effects at his pleasure, so that 
the disposition be bona jade and not fraudu- 
lent" This is true; but where the being in- 
solvent and suffering his property to be tak- 
en on legal process, with intent to prefer a- 
creditor, is made the act of bauloruptcy on 
the part of the debtor, there the disposition 
of the property being, with the attendant 
circumstances, the act of bankruptcy, he has 
no right so to dispose of it In Phoenix v. 
.Assignees of Ingraham, the court held that, 
though the debtor was insolvent, he did not 
contemplate bankruptcy, and took the view 
that under the act of 1800, an insolvency 
was no objection to giving a preference, un- 
less it were shown that a bankruptcy was 
contemplated at the time, on the ground that 
every man has a right to dispose of his prop- 
erty to whom he pleases, for an adequate 
consideration, and in satisfaction, of his 
debts, until he commits an act of bankruptcy, 
or contemplates so to do. The court also 
held that even if an act of bankiniptcy were 
contemplated by the debtor, yet if, at the in- 
stance and on the application of the creditor, 
he made payment or assigned property, such 
payment or assignment was valid. The doc- 
trine of these cases, and of like cases under 
the act of 1841, and of English cases on pro- 
visions like those in the acts of 1800 and 
1841, is done away with by the express pro- 
visions of the thirty-ninth and thirty-fifth 
sections of the act of 1867. The cases to 
which I have referred were eases in refer- 
ence to the validity of payments and trans- 
fers, and the present question concerns the 
question, what is an act of bankruptcy? But 
both questions are so interwoven together, 
in the thh-ty-ninth and thirty-fifth sections 



(the committing of an enumerated act of 
bankruptcy, through a transfer of property 
by affirmative action, procuration, or suffei'- 
ance being made a ground for adjudication,, 
as a fraud against the act, and the transfer 
being also made void, as being such a fraud), 
that the views on the one question apply very 
much to the other. There are, indeed, 
gi-ounds for adjudication of bankruptcy spec- 
ified in the act of 1807 which cannot involve 
any question of the transfer of property, as, 
for instance, departure from the state of 
which the person is an inhabitant, with in- 
tent to defraud creditors, and other grounds. 
But the general remark is true; and, as the 
act of 1867 is so different from the acts of 
1800 and 1841, in the particulars under con- 
sideration, the decisions under the latter two 
acts, as to the grounds for adjudging a 
debtor to be a bankrupt, and for setting 
aside, as void, a previous transfer of prop- 
erty by him, have very little application ta 
the provisions of the act of 1867 in those par- 
ticulars. 

It was strongly urged, on the part of the 
debtor, that the preference must be voluntaiy, 
and that, if there is any pressure by th& 
creditor, it is not voluntary. This may be 
so as respects an affirmative act of trans- 
fer, or of proem*ation. But it is not so in 
regard toanactof sufferance. The thirty-ninth 
section defines four species of acts for which, 
when done by a person bankrupt or insolvent,, 
or in contemplation of bankruptcy or insol- 
vency, with intent to give a preference to one- 
or more of his creditors, he may be put 
into bankruptcy. They are: (1) Making a 
transfer of his property; (2) giving a war- 
rant to confess judgment; (3) procuring hia 
property to be taken on legal process; (4) 
suffering his property to be taken on legal 
process. So far as the first, second, and 
third of these are concerned, the provisions- 
are old, and existed in the former bankraptcy 
acts, and requh'e affirmative voluntary action 
by the debtor; and the decisions imder the 
former laws may, perhaps, apply, to the 
effect that pressure by a creditor deprives 
the acts of the debtor of their voluntaiy char- 
acter. But the act of 1867 adds the fourth, 
act of bankruptcy— suffering propei'ty to be- 
taken on legal process. This was added for 
a purpose and with an intent To say that 
there cannot be a suffering where there is 
pressure by a creditor, is to destroy the plain- 
meaning of the wora. To suft'er or permit 
implies pressure and action from without. 
Pressure being thus an inherent element or 
sufferance, to say that where there is pres- 
sure there can be no sufferance, is to utter 
a fallacy. Where a person permits what he 
can prevent, he suffers or aUows the thing 
to be done, whether he is threatened or 
pressed or not A debtor who is threatened 
or pressed can prevent the taking of his prop- 
erty on legal process "by going into voluntary 
bankruptcy. If he does not he deai-ly suf- 
fers, or allows, or permits the taking. In- 
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Gore V. Lloyd, 12 Mees. & TV. 480, it was 
held, that giving, under pressure, a warrant 
of attorney to confess a judgment, nnder 
wliich goods Tvei'e tak^n on execution, was 
not procuring, but was suffering tlie goods 
to be taken on execution; and, in Gibson v. 
King, 1 Cai'. & M. 458, it was lield, that al- 
lowing a judgment to go by default was 
suifering goods to be taken in execution 
wliich were talien under the judgment, and 
was not procmlng them to be so taJi^^n. 

With these views nothing would remain 
but to decree an adjudication of bankruptcy 
4igainst Craft, but for the fact that the peti- 
tion of the creditors is defective in its al- 
legations. It sufficiently avers that Craft 
suffered his property to be taken an legal 
process, with intent to give a preference to 
Jones, as a creditor; but it nowhere avers 
that Craft committed this act of sufferance 
when he was insolvent, or in contemplation 
■of insolvency. The petition does not aver 
that he is, or was, insolvent, or contemplated 
insolvency. It merely avers that he did 
the acts alleged "in contemplation of bank- 
ruptcy." Those words, as used hi the bank- 
niptcy act of 3841, were defined by the su- 
preme com't, in Buckingham v. McLean, 13 
How. [54 U. S.] 150, 167, to mean, in con- 
templation of committing what was made by 
the act an act of bankiniptcy, or of volun- 
tarily applying to be deci-eed a bankrupt. I 
think they have the same meaning as used 
in the thuiy-ninth section of the act of 18G7. 
In such sense, Craft did not commit this act 
of sufferance in contemplation of bankruptcy. 
Ir will not do to say that the act of making 
Si transfer of property, or of procuring or 
suffering property to be taken on legal pro- 
■cess, with the intent named, is an act of 
bankruptcy, whether the debtor is, or is not, 
otherwise shown to be banltrupt or insolvent, 
<ir to be contemplating bankruptcy or insol- 
vency, on the idea that the act becomes, ipso 
facto, one in contemplation of bankruptcy, 
because, it being an act of bankruptcy, and 
thus being bankruptcy, the doing of it must 
have been in contemplation of bankruptcy. 
This is reasoning in a circle, and such a 
view would not require that the debtor 
should ever be insolvent or contemplate in- 
solvency, and would ' virtually sti-ike those 
words out of the section; for, if it wei-e 
shown that the debtor had done the act 
named, with the intent named, the fact that 
he had done it in contemplation of bank- 
ruptcy would follow as an inevitable legal 
conclusion, and insolvency, or the contempla- 
tion of it, would never become an operative 
prerequisite. The debtor must be shown, 
aside from the mere doing of the act named, 
with the intent named, to have done it when 
banki-upt or insolvent, or in contemplation 
of bankruptcy or insolvency. The only aver- 
ment in this regai-d, in the petition in this 
case, being that the acts done were done in 
contemplation of banliruptcy, and that aver- 
ment not being sustained by proof that they 



were done in contemplation of bankruptcy, 
the petition is not sustained. Yet aU the 
facts set forth in the petition ai-e found to 
be tiiie, except the fact that the acts there- 
in alleged to have been done were done in 
contemplation of banki'uptcy. The additional 
fact is also found to be true, that those acts 
were done when the debtor was insolvent 
The facts set forth in the petition, and such 
additional fact, make out a clear case for 
adjudging the debtor to be a bankrupt, and 
to have committed an act of bankruptcy be- 
fore the filing of the petition. The additional 
fact is not one that takes the debtor by sur- 
prise. He was fully examined, without ob- 
jection on his part, on the taking of the tes- 
timony, as to his debts and property, with 
a view to showing that he was insolvent at 
the time the acts set forth in the petition 
were done. The case, therefore, is a proper ■ 
one to suspend a decision on the issue joined, 
and allow the petitioners to apply to amend 
their petition in the particular suggested. 
The fact that the creditors pursued the line 
of testimony indicated, without objection 
from the debtor, shows either that the parties 
labored imder a misapprehension as to what 
the petition averred, or else were under the 
belief that the averment of contemplation of 
bankruptcy was the equivalent of an aver- 
ment of contemplation of insolvency, and not 
more restricted. In either view, an amend- 
ment of the petition is proper, to prevent a 
failure of justice. 

The decision on the petition and denial is, 
therefore, suspeoided to allow the amendment 
suggested. 

[NOTE. On review, the circuit court affirmed 
the order. Case No. -3,317.] 
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In re CRAFT. 
[6 Blatchf. 177; ^ 2 N. B. E. Ill (Quarto, 44).] 

Circuit Court, S. D. New York. Sept Term, 

18tJS.= 

Amendment of Petition in Involuxtart Baxk- 
RUPTcr — " UostempIjATIon of Bankrcptcy " De- 
fined. 

1. Where a petition in involuntary bankrupt- 
cy, filed Tinder section 39 of the bankruptcv act 
of 18G7 (14 Stat. 53G), alleges the act com- 
plained of to have been done by the debtor "in 
contemplation of bankruptcy," and also states 
facts showing the debtor to have been insolvent 
at the time such act was done, and the evidence, 
on the trial, shows that the debtor was thus in- 
solvent, but did not intend to take the benefit 
of the act, and such evidence is not objected to, 
and there can be no surprise to the debtor in al- 
lowing the petition to be amended nunc pro 
tunc, by avemns that the act was done by the 
debtor "while insolvent or in contemjjlation of 
insolvency," the court may properly allow such 
amendment to be made. 

2. The words "in contemplation of bankrupt- 
cy," in the act, mean, in contemplation of com- 

^ [Eeported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
-[Aflirming Case No. 3,316.] 
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mitting what is made by the act an act of baiik- 
ruptcy. 

3. A substantial amendment, nunc pro tunc, 
going to the whole foundation of a proceeding 
undei" the thirty-ninth section, c nnoi be allowed, 
as it would he a violation of th? limitation pre- 
scribed by the section, as to the time within 
which the petition must be brought. 

This was a petition filed under the second 
section of the bankruptcy act of 1867 (14 
Stat 51S), for the purpose of reviewing an 
order of the district court [Case No. 3,316], 
allowing, nunc pro tune, an amendment of a 
petition in involuntary bankruptcy, filed by 
creditors, under the thirty-ninth section of 
that act 

Edwin James, for bankrupt 
Samuel Boardman, for creditors. 

NELSON, Circuit Justice. The petition in 
banki-uptey, as originally filed, stated, among 
other things, that Craft the debtor, in con- 
templation of bankruptcy, gave to one Jones 
a confession of judgment, and caiised a judg- 
ment to be entered thereon, upon which an 
execution was issued, &c.; and that this con- 
fession was entered into with intent to give 
a preference to- Jones, one of his creditors, 
and to defeat the operation of the bank- 
ruptcy act The petition, also, stated facts 
showing that the debtor was insolvent On 
the return of the order to show cause on the 
petition, the debtor denied the acts of bank- 
ruptcy set forth in the petition, and demand- 
ed a trial by the com-t The proofs show 
that Craft was insolvent when he gave the 
confession of judgment, and that, after tlie 
sale on execution under Jones' judgment, he 
had no property with which to pay his debts. 
It appears, however, distinctly, that the 
several acts of the debtor were not done or 
committed with intent to take the benefit of 
the bankruptcy act, which was the averment 
relied on in tlie petition, as the foundation 
for proceeding against the debtor in bank- 
ruptcy. 

The thirty-ninth section provides, among 
other things, that any person "who, being 
banknapt or insolvent or in contemplation 
of bankruptcy or insolvency, shall * * * 
give any wai*rant to confess judgment or 
procure or suffer his property to be taken 
on legal process, with intent to give a pref- 
erence to one or more of his creditors, shall 
be deemed to have committed an act of 
bankruptcy." It will be observed, that the 
petition in this case did not aver that the 
debtor was insolvent or contemplated insol- 
vency, but only that the several acts alleged 
were done in contemplation of bankruptcy. 
These latter words, in the bankruptcy act 
of 1841, were construed to mean, in con- 
templation of committing what was made 
by the act an act of banki-uptcy. Bucking- 
ham V. McLean, 13 How. [54 TJ. S.] 150. This 
construction would seem quite applicable to 
the same language in the present act. The 
result is, as the proofs show, that the acts 



of Craft in giving the confession of judg- 
ment to Jones, &c., were not in contempla- 
tion of bankruptcy, that the petition against 
him failed, unless it was competent for the 
com-t below to grant the amendment in ques- 
tion, which was, to insert the words, "while 
insolvent or in contemplation of insolvency," 
in lieu of the words, "in contemplation of 
bankruptcy." 

The only real objection to an amendment 
of a petition in bankruptcy, nunc pro tunc, 
is found in the clause of the thirty-ninth sec- 
tion of the act, which provides, that the pe- 
tition shall be "brought within six months 
after the act of banki*uptcy shall have been 
committed." To allow a substantial amend- 
ment, that is, one going to the whole founda- 
tion of the proceeding, nunc pro tunc, would 
be a direct violation of this limitation, which 
is obviously for the benefit of the debtor. 
But, in the present case, the amendment is 
little more than formal, as facts are alleged 
in this petition which, if ti'ue, (and the proofs 
substantiate them,) import that the debtor 
was insolvent at the time, and committed the 
acts alleged in contemplation of insolvency. 
Therefore, this new averment could not have 
taken the debtor by surprise, as it simply 
put in form what already appeared in sub- 
stance, in the petition, and what must have 
been so imderstood by him on the trial of the 
issue before the com't, as no objection was 
taken to the evidence. Order affirmed. 
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CRAPT v. LATBCBOP. 
[2 Wall. Jr. 103, 4 Am. Law J. (N. S.) 181.] ' 

Circuit Court, E. D. Pennsylvania, May Term,. 

1851. 

EjECTaiEST — ^Pesssylva^'ia Statdtb of April 

13, 1S07, 

After a question of titie to lands in Pennsyl- 
vania, has been, in substance, three times be- 
fore courts of competent jurisdiction, all of 
which have been of opinion against it— an opin- 
ion which this coiurt, also, on understanding it, 
concurs in — this court will enjoin further pro- 
ceedings at law, and compel the party claiming 
under such title to give up the evidences of it, 
and to make a deed of all his estate derived un- 
der them to the party whom he has been vexing. 
And this though the title alleged in the first suit 
was not formally the same as that in the secondr 
and though in the third, the plaintiff by suffer- 
ing a nonsuit prevented a verdict and judgment 
against him at all. The Pennsylvania statute 
of April 13. ISO", enacting that "two verdicts" 
and judgments thereon, in succession for the 
same party, in ejectment between the same par- 
ties, sliall "bar the rijht," was intended to supply 
a want of equitable power in the Pennsylvania 
courts, as then constituted; and whatever it 
may mean, does not prevent this court, which 
has complete equity powers, from giving com- 
plete equity relief in such a case as is above 
stated. 

[Quoted in Dishong v. Finkbiner, 46 Fed. 15.] 

In equity. This was a bill of peace to 
May term, 1851, in which the facts were es- 

^ [Reported by John Wm. Wallace, Esq. 4 
Am. Law J. (N. S.) 181, contains only a pai-tial 
report] 
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sentially these: Steele Sample, Esquire, be- 
ing in debt, died in 1813, the owner of a 
piece of land. One of his a-editors, acting 
amicably and in concert with his adminis- 
trator, the Hon. Wm. Wilkins, obtained 
judgment by consent against his estate, took 
his piece of land in execution, and in 1815 
had it sold. Mr. Wilkins bought it in, tak- 
ing the sherifE's deed in his own name; no 
money passing between him and the sheriff; 
and the purchase being made for the benefit 
of Semple's family: but no trust being spe- 
cially declared. In this state of facts, an- 
other creditor, tlie Hon. James Ross, in 1819, 
obtained judgment against the administra- 
tor, and having kept his judgment alive till 
1833, levied then on the same piece of land, 
had it sold, bought it himself in 1834^ and 
sold it to Craft, the present complainant, 
who had had possession of it since 1837. 
Afterwards in 1842, a daughter of Semple's 
claiming under two titles, to wit, as one of 
her father's heirs, and also as heir to her 
mother, (Semple's second wife who had had 
some supposed, independent right in the 
land), brought ejectment against Craft in a 
state com-t, (Sir. Justice Grier at that time 
presiding there and trying the case), in which 
a verdict and judgment were given against 
her. This judgment the supreme com-t of 
Pennsylvania affirmed on error (Payne v. 
Craft, 7 Watts & S. 458, 4G5), dedaring it 
to be "clear that the sale of the real estate 
in dispute under the judgment to Mr. Ross, 
was a good and valid sale, and such as vest- 
ed him with the right of his debtor thereto 
at his decease." After this, the heirs of 
Semple filed a bill in equity against Mr. 
Wilkins, the administrator, for an account as 
trustee of another tract of land of Semple's, 
which Mr. Wilkins had bought in, in the 
same way as this, and claimed also an. ac- 
count of this tract, the subject of this suit 
Mr. Wilkins, in answering that part of the 
bill which related to this tract, gave an ac- 
count of Mr. Ross's judgment, and the pro- 
ceedings imder it "since adjudicated," as he 
answers, "to be regular and valid by the 
decision of the supreme court of Pennsylva- 
nia, the court of last resort upon territorial 
questions:" and he quotes the language al- 
ready given from that decision; adding, "As 
it is thus settled that the title of Mr. Ross 
relates back to a period beyond any connec- 
tion of the respondent with the premises, 
it is manifest that by the said sale, all the 
relations of the respondent to the property 
were severed." No exceptions were filed to 
this answer; and afterwards, in 1847, Mr. 
Wilkins by deed reciting the purchase of 
1815, and that the land then bought by him 
was held "in trust for the use of the a'ed- 
itors and children of Steele Semple," refer- 
ring to the bill in equity and his answer and 
account, and reciting that "it is acloiowledged 
that the said trusts have been satisfactorily 
and faithfully administered and executed," 
conveys to Semple's heirs "without recoui-se 



or warranty," all Semple's and all his, Wil- 
kins's, right, title, claim and demand of, in 
and to the said tracts of land, "so far as the 
same have not been sold." 

Being thus clothed with Mr. Wilkins's ti- 
tle, Semple's daughter and the other heir& 
brought a second ejectment against Craft, 
in the same state court, where a verdict and 
judgment were again entered for the defend- 
ant. On error to the supreme court of the 
state in 1848, this judgment was aflai-med; 
only, however, by a bare majority of judges; 
this majority after having declaimed a reluc- 
tance to regard the matter as open after its 
former judgment, affirming -that judgment 
so far as it covered the old facts, and de- 
ciding that there was nothing in the title 
derived through Mr. Wilkins, "to defeat the 
estate otherwise undoubtedly vested in Mr. 
Craft" Hays v. Heidelberg, 9 Pa. St 203, 
204. Being thus unsuccessful in the state 
courts, the parties there plaintiff, afterwards 
sold or conveyed the land to one Lathi-op, 
the defendant in this case, a citizen of Vir- 
ginia; and he, in 1848, brought ejectment in 
this court against Craft, where he set forth 
essentially the. same title as the parties, un- 
der whom he held, had shown in the state 
courts, and where, this court, Mr. Justice 
Grier now presiding here, having chai'ged 
against him, he suffered a nonsuit Being 
thus out of court, and at liberty to begin 
anew, the same Lathrop in- 1830 brought an- 
other ejectment against Craft His declara- 
tion being in the usual form, did not show 
under what title he now claimed; and noth- 
ing appeared otherwise to show that it was 
essentially different from that already ex- 
hibited by him or hj those from whom he 
held. 

On these facts, Craft now filed this bill 
against Lathrop, setting forth his case and 
submitting "for the consideration of this 
court whether after the three repeated suits 
at law by said defendant or those under 
whom he daims— if he pretends to have any 
other title than was presented and judicially 
condemned by the aforesaid courts, or hopes 
to raise any other or better title under the 
same rights of heirship or the same deeds, or 
in any other right or on any other evidence,— 
he is not bound to sel forth the same by 
schedule or otherwise, so that this court may 
examine the same and be satisfied that his 
fourth ejectment has some reasonable 
grounds upon which future litigation ought to 
be encouraged;" and praying, "that inasmuch 
as the same title and possession which, at 
said former trials, was vested in the com- 
plainant, remains in him, that the respondent 
should be restrained from proceeding in the 
ejectment commenced here and to pay the 
costs of that suit and this bill, and enjoined 
from commencing and prosecuting any other 
ejectment against the complainant's said 
lands at any time hereafter so that the com- 
plainant may be quieted and undisturbed by 
the said respondent or any one daiming un- 
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■der him; that the said deed to respondent and 
all those under -which he sets up any title 
may be delivered into this com-t to be can- 
celled or destroyed, and that the said re- 
spondent may be compelled to release any 
title or claim he sets np to the said premises, 
-and that the complainant may receive such 
further or other relief as to this court may 
seem meet and equitable," 

Without reporting all the special matters 
of defence, which were essentially a re-in- 
vestigation of the original case,— which this 
€ourt regarded as without merits— and an at- 
tack on the decisions of the supreme court, — 
the strong groimd against the relief prayed 
for was a statute of Pennsylvania passed 
April 13th, 1807, which enacts, that "where 
two verdicts shall, in any writ of ejeetmfent 
between the same parties, be given in succes- 
sion for the plaintiff or defendant, and judg- 
ment be rendered thereon, no new ejectment 
shall be brought; but where there may be ver- 
■dict against verdict between the same parties 
and judgment thereon, a third ejectment in 
such case, and verdict and judgment thereon, 
shall be final and conclusive, and bar the 
right." 

David Ritchie and T. Williams against the 
bill. Where there is a statute regulation, eq- 
uity cannot interfere and set it aside. The 
statute of limitations must be regarded by 
the chancellor equally as by the common law 
judge, although there are cases where the 
pleading of it is contrary to good conscience. 
Our statute with regard to ejectments is of 
the same class. It makes two verdicts and 
judgments on the same side in an action be- 
tween the same parties conclusive; but the 
right of a party to make claim until two ver- 
dicts and judgments have been so had, is 
fairly deducible from the act of assembly, 
and no fair reasoning can put any other con- 
struction on it There might, It is true, be a 
case where it could be shown to the chancel- 
lor that there was an adverse possession of 
more than twenty-one years; that the plain- 
tiff in ejectment had no shadow of title, 
knew that he had none, and brought his ac- 
tion merely to annoy; not to enforce rights 
he really believed Ijimself to possess. But 
this is not such a case. Mr. Craft's posses- 
sion is of about fifteen years only. The prop- 
erty in dispute is claimed by the representa- 
tives of Mr. Semple, whose it originally was 
by the acknowledgment of all parties. The 
title of jNIr. Ross never accrued till twenty 
years after Semple's death. This land has 
been taken from Semple's representatives by 
a process which, to them, appears neither 
just nor lawful, and they insist upon their 
absolute right to test the matter in every 
mode and as long as permitted by law. If it 
be said the supreme court of Pennsylvania 
has already decided the matter, the reply is, 
that court has pronoimced one judgment on 
the title here set up, and that this judgment 
was by a bare majority of the com-t, two 
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judges out of five dissenting. It is believed 
that the supreme court of Pennsylvania will 
not make a similar decision should the case 
again be presented. At all events the plain- 
tiffs have a right to two judgments; and the 
proper time to allege the authority of that 
court as a bar, will be when it has pro- 
nounced two judgments in the same way. 
The acts of assembly with regard to two ver- 
dicts and judgments in ejectment have re- 
ceived a construction in Brown v. Nickle, 6 
Pa. St. 390, which goes farther in our way 
than it would be necessary for us to ask. In 
an ejectment where the title was really not 
in question, and the only dispute was the pay- 
ment of a mortgage, the court held that one 
verdict and judgment was not conclusive, 
the bare form of the action entitling the pai-ty 
under our statute to two verdicts and judg- 
ments in one way. But whatever injunction 
this court will grant against proceeding at 
law or otherwise in the com-ts of the United 
States, certainly it will not compel a surren- 
der of oxtr title papers, or, what is worse, a 
transfer of our estate by which we shall be 
deprived of our rights in the state courts of 
Pennsylvania, There, certainly, we are not 
barred, because there we can be barred only 
technically and at law under the statute. 
Thei'e have not been "two verdicts in an 
ejectment between the same parties given in 
succession for the plaintiff." This court is 
not so greedy of jurisdiction that in a ques- 
tion of real property, a matter specially sub- 
jected to state law, it will snap after a case 
and clutch it away from the tribunals to 
which it especially belongs. At furthest, it 
will use its equity powers only to prevent 
what it deems an abuse of its law: and not 
to make void what it deems the imwise or 
inequitable legislation of the assembly of 
Pennsylvania. Any injunction must be con- 
fined, therefore, to enjoining the respondent 
from suing again in the federal courts. 

Mr. Graft argued the case in person, in fa- 
vom- of his bill. 

GRIER, Ohrcuit Justice. It is a maxim of 
the civil as well as the common law, and a 
rule absolutely necessary for the mainte- 
nance of the public welfare, "that the judg- 
ment of a court of competent jmisdiction, 
while it remains unreversed, is conclusive be- 
tween the parties and privies thereto, so as to 
estop them from again litigating a fact once 
tried or found." If it were otherwise, there 
would be no end to litigation. This rule is 
equally applicable to suits which affect the 
title to real as to those respecting personal 
property. A verdict and judgment in a writ 
of enti'y or a writ of right, were as conclu- 
sive in their effects, as they were in actions 
of debt, trespass or trover. But when the 
action of ejectment was substituted for real 
actions, by the ingenious fiction of a lease, 
entry and ouster, and the recovery of a fic- 
titious term of years, it is plain, that though 
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in fact the same issue might be tried between 
the same real parties, yet the record would 
exhibit au entirely different issue between 
different parties: so that the verdict and 
judgment on a lease, enti*y and ouster of 
John Doe would not technically be pleaded 
in bar to another ejectment, where the lease, 
&c., were to Richard Roe, 

From such technical reasoning upon the 
fictitious forms of the action of ejectment 
has arisen this anomaly in the common law, 
and not (as has been sometimes mistakenly 
asserted) fi-om any distinction made by the 
common law, in favour of real property. In- 
deed, no good reason can be given why the 
solemn judgment of a court of competent 
juridietion should be conclusive on ]^ersonal 
rights valued at millions, and inconclusive 
when the title to realty, worth but an hun- 
dred, is in litigation. 

But great as the evils of endless and vex- 
atious litigation thus introduced by means of 
legal fictions, were, courts of equity were at 
first slow to interfere; Lord Cowper having, 
in a celebrated ease (Lord Bath v. Sherwin, 
Pinch, Free. 261, 10 Mod. 1), refused to inter- 
fere by injunction, where five several ver- 
dicts and judgments in ejectment had been 
rendered in favour of one party. But this de- 
cision was overruled by the house of lords, 
and a perpetual injunction was decreed. 4 
Brown, Pari. Cas. (2d Ed., 1803), 373. The 
gi'ound of the decision undoubtedly was, that 
this was the only adequate means of sup- 
pressing oppressive litigition, and hindering 
irreparable mischief. This doctrine has ever 
since been steadily adhered to by courts of 
equity: and now wherever a right has been 
satisfactorily established at law, a court of 
equity will intei'fere to prevent further liti- 
gation, without inquiring particularly what 
number of trials in ejectment have taken 
place. Leighlou v. Leighton, Id. 378, and 1 
P. Wms. 671-673. See Story, Eq. Jur. § 859. 

In Pennsylvania (till lately) they had no 
courts of general equity jurisdiction, which 
could give a remedy against vexatious litiga- 
tion by injunction, or by compelling the 
ti-ansfer or cancellation of an outstanding 
fraudulent or void deed, which might cast a 
shadow over the title of the true owner, and 
be used to his annoyance. 

To remedy, in some measure, this evil aris- 
ing from the want of tribunals with suffi- 
cient powers to administer equity, the act 
of the legislature of April 13th, 1807, was 
passed, which constitutes the real ground of 
defense in this ease. It is not necessary to 
criticise the very peculiar language of this 
act It has been construed to mean, that 
two verdicts and judgments .between the 
same parties or privies and on the same title, 
shall be conclusive of the right, and a bar 
to any further actions. By thus making two 
verdicts and judgments in favour of one par- 
ty, a bar or estoppel which might be pleaded 
in a court of law to another action between 
t])e szma parties, a partial remedy was af- 
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forded for the evils arising from want of a 
court of equity. But in this court, which 
has full powers to give an equitable remedy 
against oppressive litigation, it by no means 
follows, that a party can have no other rem- 
edy than that given by a court of law under 
this statute, A litigious claimant of land 
may annoy the owner forever, and evade the 
estoppel provided by this act, by pursuing the 
course which the respondent in this case has 
seen fit to pursue. He may bring his eject- 
ment, have a full hearing before a court and 
jui*y, and when the court has pronounced his 
title insufficient in law to entitle him to a 
verdict, he may take a nonsuit, and renew 
his litigation; speculating on the possible 
chances of a change of judges or of the law, 
or hoping to extort from his adversary the 
price of peace. The act of 1807 was not 
passed to confer a right of harassing anoth- 
er forever with litigation, provided the party 
can evade two verdicts and judgments, but 
to give a legal remedy, defective indeed, but 
better than none. Equity is a part of the 
common law of Pennsylvania; but for want 
of proper tribunals it is often very defective- 
ly administered. Hence (till lately) partner- 
ship accounts could be settled only in the 
antiquated action of account-render; there 
was no mode of compelling a discovery; there 
was no power to order the delivery or con- 
cealment of fraudulent deeds. Specific exe- 
cution of a contract could not be enforced ex- 
cept by conditional verdicts in actions of cove- 
nant and ejectment. Certain of the courts 
of law have lately been entrusted with pow- 
ers to remedy some of these defects arising 
from want of a court of general equity ju- 
risdiction; but as to most of them, equity is 
still administered with the defective and 
cumbrous machinery of a court of law. But 
the courts of the United States, laboring un- 
der none of these difficulties, through defect 
of power, have always administered equity 
in this state, as fully as in othei'S, and have, 
therefore, never adopted the practice of the 
Pennsylvania courts of endeavoring to ad- 
minister it indirectly and defectively through 
the forms of legal actions. Hence we decree 
and compel the specific execution of a con- 
tract as a court of chancery, and not by an 
action of ejectment on an equitable title, or 
pursuing any of the other special and defect- 
ive methods of giving equitable remedy, 
which necessity has compelled the legisla- 
ture or coiu'tS' of Pennsylvania to invent or 
adopt. 

Our inquiry in the present case will, there- 
fore, be, not, what remedy the com*ts of 
Pennsylvania could give to the complainant, 
or whether he has shown a statute bar as 
against the respondent (for then he would 
have no need to come into a coui*t of equity) ; 
but, whether he has shown a case, which en- 
titles him to relief from this court sitting as 
a court of chancery with frfil power to ad- 
minister equity. Or, in other words, has the 
complainant so satisfactorily established his 
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title at law, as to entitle him to invoke the 
aid of this court to suppress and prevent 
further Utigation of the same question? (His 
honour here went into a minute review of the 
cases brought in the state courts, and of the 
ejectment first brought in this court. And 
while he stated that this court did not feel 
called upon to enter into argument, to justify 
the opinions of the supreme com't of Penn- 
sylvania affirming the validity of Craft's title, 
he yet reviewed the facts of those cases mi- 
nutely, and of the proceedings to account and 
of the fii-st ejectment in this court, and ex- 
pressing the entire concurrence of this court 
in the principles on which these cases were 
founded, continued as follows:) That the 
complainant is entitled to the remedy prayed 
for in his bill, we think, cannot admit of a 
doubt. His title has, in fact, been three times 
declared valid by the courts of law as against 
the claim set up by the respondent The 
complainant is now harassed with a fourth 
ejectment on the desperate speculation, that 
possibly the courts of the United States may 
be persvuaded to overrule and reverse the de- 
cision of the supreme court of Pennsylvania 
on a question of title to real propei'ty depend- 
ing on the peculiar laws of that state. The 
Ijurchase and sale of stale and desperate 
claims for the purpose of speculation and 
litigation, by persons out of possession, has 
become so frequent, that we have constant 
cause for regi-et, that Pennsylvania has not 
adopted the ancient doctrine of the common 
law on the subject of maintenance and cham- 
perty. 

"We are of opinion, therefore, that the com- 
plainant is entitled to the relief prayed for,— 

1st. Because his title as against that under 
which the respondent claims, has been thrice 
ti'ied at law and decided in his favom*. 
Twice by the supreme court of Pennsylvania, 
and once by this com-t. 

2nd. Because the judgment of the supreme 
com-t, aflfirming the title of complainant, and 
adjudging the deed of air. "Wilkins to be 
void, has been made the foundation of a set- 
tlement in a chancery suit and its correct- 
ness acknowledged by the administrator and 
his pretended assignees, under whom the re- 
spondent here claims. 

3rd. Because ilr. Wilkins after the pro- 
ceedings we have stated, is estopped from 
setting up a claim to the land as his own, or 
affirming the validity of the deed to him; 
and the respondent in so doing, is making a 
fraudulent use or rather abuse of the assign- 
ment which has been purposely drawn in 
such form as to show that Mr. Wilkins, the 
administrator, laid no claim to this property 
and did not consider himself as transferring 
any. 

4th. Because this court fully concur in the 
correctness of the decisions at law on the 
title in question. 

And this court doth accordingly hereby or- 
der, adjudge and decree: That the ejectment 
suit now pending on the law side of this 



court, commenced by the respondent against 
the complainant, be enjoined, and all further 
proceedings thereon be stayed, and that said 
respondent pay all costs incurred in said suit; 
and that respondent be enjoined from com- 
mencing or prosecuting any other action of 
ejectment against the said complainant, his 
lessees, alienees or heh's for the tract of land 
described in said bill of complaint, under any 
title or pretence of title, vested in complainant 
at the time of the filing of the bill in this ease, 
or at the time of instituting the action of 
ejectment hereby enjoined. And fm'ther that 
the respondent do release and convey to the 
complainant, his heirs and assigns, all right, 
title, claim or demand whatsoever of said 
respondent to the land in dispute vested in 
him by and under the deeds in the bill of 
complaint stated and described, by a deed 
duly executed and acknowledged, and to be 
filed in this com-t within thirty days from 
the date of this dea*ee. And that said deed 
when filed shall be recorded in the recorder's 
office of Alleghany county. And that in de- 
fault of the said respondent's executing and 
filing such deed within thirty days from the 
filing of this decree, the clerk of this com-t 
is hereby appointed master and commission- 
er of this court to make, execute and ac- 
knowledge such a deed of release, and have 
the same recorded. And that all the costs of 
this suit, including those of the said releases 
and recording the same, be paid by the said 
respondent. 
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Case 3S"o. 3,319. 

CRACJIN V. CARjS-nOHAEIi et aL 

[2 Dill. 519; ^ 11 N. B. K. 511.] 

Circuit Court, D. Iowa. 1873. 

BA>fKBUPT Act, § 35 — Pleadisgs — Variance- 
Right OF Assignee to Avoid Pbauddlent 
Conveyances of the Bankrupt — Chattel 
Mortgage— Validity dndek Latvs op Iowa. 

1. Where the assignee in bankruptcy brings 
an action under section 35 of the banljrupt act 
specifically to recover the value of property con- 
veyed by the bankrupt to the defendant by way 
of illegal preference under the act, and issue is 
taken thereon, the assignee must recover on the 
case stated in his declaration, and cannot under 
such an issue recover on the ground that the 
conveyance to the defendant was void at com- 
mon law, or under the statutes of the state. 

[Cited in Johnson v. Patterson, Case No. 7,- 
403; Harris v. Exchange Nat. Bank, Id. 
6,119; Clafk v. Hezekiah, 24 Fed. 667.] 

2. The assignee in bankruptcy represents the 
rights of creditors, and may attack conveyances 
made by the banlarupt in fraud of his creditors, 
although the creditors are creditors at large of 
the banlirupt. 

3. The construction of the statutes of the 
statp of Iowa by the supreme com-t as to the 
validity of an unrecorded chattel mortgage 

^ [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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jigainst creditors with notice thereof, followed in 
,a ease where the assignee in bankruptcy, in an 
action in that state, sought to avoid the mort- 
gage, because invalid under the statutes of the 
=6tate. 

[Cited in Crooks v. Stuart, 7 Fed, 803; Clark 

V. Hezekiah. 24 Fed. 6G6; L-yon v. Council 

Bluffs Sav. Bank, 29 Fed. 574.] 

Writ of error to the disti-ict court for the 
-district of Iowa. Alonzo Cragin, the de- 
fendant in error, is the assignee in bank- 
ruptcy of Smith Patterson, lately a merchant 
^t Tama City, Iowa. The plaintiffs in er- 
ror, Carmichael, Brooks & Co., were bankers 
jit the same place, and held a chattel mort- 
gage upon the stock in trade of Patterson, 
the validity of which was contested by the 
assignee. The material facts are these: 
"The action by the assignee in the court be- 
low against the defendants was brought un- 
der the 35th section of the bankrupt act 
{of 1867 (14 Stat 534)], and alleged in sub- 
.stance that the defendants, Carmichael 
Brooks & Co., on the 15th day of November, 
1872, seized upon the ^eater part of Patter- 
-son's stock of hardware with a view to se- 
cvae a preference, as Patterson was insol- 
vent, and they had reasonable cause to know 
.or believe him to be so. The petition asks to 
recover the value of the goods so seized, 
solely on the ground of the alleged prefer- 
ence sought to be gained, contrary to the 
bankinipt act. It contained no reference to 
the defendants* mortgage. 

The defendants* answer was: (1) In gen- 
-eral denial of all the allegations of the pe- 
tition. (2) A special defence, to the effect 
that on May 24th, 1872, Patterson being in- 
debted to the defendants, bankers, for ad- 
vances of money, executed to secure such 
indebtedness a chattel mortgage on his stock 
of goods and delivered it to the defendants 
^n that day; that this mortgage being duly 
acknowledged was recorded October 4th, 
1872; that the mortgage was taken by the de- 
fendants bona fide, and with no reason to 
believe Patterson to be insolvent; that on 
the 15th day of November, 1872, there was 
due the defendants thereon $3,700, and that 
the defendants on that day seized the mort- 
gaged property to foreclose the mortgage, 
iind that said mortgage was made and de- 
livered to the defendants more than four 
months before the filing of the petition in 
Ijankruptcy against Patterson. On these 
issues there was a trial to the jury, and a 
verdict and judgment for the assignee for 
$3,792.60. To reverse this judgment for al- 
leged erroneous instructions to the jury, the 
defendants bring the case to this com*t by 
writ of error. 

Piatt Smith and Fouke & Chapin, for 
-plaintiffs in error. 

Shiras, Van Duzee & Henderson, for as- 
signee (defendant in error). 

DILLON, Circuit Judge. The chattel mort- 
gage of the bankrupt to the defendants below 



was executed and delivered to them on May 
24th, 1872, more than fom* months before 
the filing of the petition in bankruptcy. 
This mortgage was duly recorded October 
4th, 1872, within fom* months of the bank- 
ruptcy. On the 15th day of November, 1872, 
the defendants below took actual possession 
under their mortgage, and were in possession 
when the petition for adjudication of bank- 
ruptcy was filed, which was on the 19th day 
of the same month. " 

Two errors are assigned, which I proceed 
to notice. The court below properly in- 
structed the jm-y that the plaintiff's petition 
counts solely upon facts which entitle him to 
recover, under section 35 of the bankrupt 
act, the exclusive ground of the action be- 
ing an alleged illegal preference to the de- 
fendants \mder that enactment And follow- 
ing the views of Chase, C. J., in Re Wynne 
[Case No. 18,117], the court instructed the 
jury that the preference, if any was given 
by the mortgage, was given when that in- 
strument was made and delivered on the 24th 
day of May, from which period the fom* 
months limitation began to run, and not 
from the period when it was recorded, since 
the recording was not the act of the bank- 
rupt, but alone the act of the creditor. And 
accordingly the juiy were told that if they 
found "that the giving of the mortgage was 
more than fom- months before the 19th day 
of November, 1872, [the day the petition in 
bankruptcy was filed], the plaintiff cannot 
recover imder the bankrupt act on the 
gi'ound of illegal preference." 

As this instruction was in favor of the 
defendants, the giving of it, even if it was 
erroneous, cannot be assigned by them as 
error. But the defendants below claimed 
that imder the pleadings an illegal preference 
tmdei" the bankrupt act was the only ground 
upon which a recovery was sought, and 
therefore the insti-uctions which the court 
gave, to the effect that the answer so far 
helped the plaintiff's case that it put the va- 
lidity of the defendants' mortgage as a stat- 
utory instrument in issue, and that if this 
was not valid under the laws of Iowa as 
against creditors, plaintiff might recover on 
that gi'ound. In this the court erred. The 
first count of the answer was a general de- 
nial, and this put in issue aU the material 
allegations of the petition, and devolved on 
plaintiff the necessity of recovering, and of 
recovering alone, upon the case stated in 
the petition. The petition could have been 
so framed as to assail the mortgage, both 
because it' was fraudulent imder the bank- 
rupt act and under the common law or stat- 
ute of the state. But as it was not thus 
fi*amed, the special affirmative defence set 
up in the answer could not be relied on by 
the plaintiff as a separate ground of re- 
covery. 

The other error assigned relates to the 
court's insti'uction as to effect imder the 
statutes of Iowa of not recording the mort- 
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gage. On tliis subject tlie court charged the 
jury as follows: "If you find that the mort- 
gage was in fact executed on the 24th day of 
May, A. D. 1872; that the defendants kept 
it in their own possession without filing it 
for record until the 4th day of October, 1872; 
that debts accrued against the bankimpt in 
the intervening time, and that the creditors 
whose debts were so contracted had no no- 
tice of the existence of the mortgage; that 
in the meantime the mortgagor retained pos- 
session and conti-ol of the mortgaged prop- 
erty; that the defendant seized the property 
under and by virtue of the mortgage alone, 
withheld it from the assignee and refused to 
deliver it on his demand, and that the claims 
of the creditors intervening between the ex- 
ecution and filing of the mortgage for record 
remain imsatisfied— then the plaintiff is en- 
titled to a verdict" 

The correctness of this instraction must be 
determined by the statutes of the 'state re- 
specting chattel mortgages, and the recording 
thereof; and the question whether the mort- 
gage to the defendants was void as to cred- 
itors is just the same as if no assignee in 
bankruptcy had been appointed, and it had 
been attacked by attaching or judgment cred- 
itors. When a conveyance is attacked for 
fraud, outside of the bankrupt act, by the 
assignee in bankruptcy, he represents the 
rights of general creditors, and may for such 
fraud avoid the instrument, though he has 
no specific lien on the property thereby con- 
veyed. 

The state statute contains the following 
provisions applicable to the present inquiry: 
'•No sale or mortgage of personal property, 
where the vendor or mortgagor retains ac- 
tual possession thei'eof, is valid against ex- 
isting creditors or subsequent purchasers 
without notice, imless recorded," &c Revision 
of 1S60, § 2201. Another section (2203) enacts 
that from the time such moitgage is duly re- 
corded "it shall be deemed complete as to 
third persons, and shall have the same effect 
as though it had been accompanied by an 
actual delivery of the property mortgaged." 
These provisions have been frequently before 
the supreme court of the state, and have 
received a settled consti-uction. Hughes v. 
Cory, 20 Iowa, 399; Allen v. McCalla, 23 
Iowa, 465. These cases settle the law in 
the state of Iowa to be that an unrecorded 
mortgage of chattels, where the mortgagor 
retains possession, is valid against attaching 
creditors with notice of its existence at any 
time before levy. Accepting this construc- 
tion, as I think we must as a rule of decision 
here, it is clear that the charge of the com-t 
below, however correct on common law prin- 
ciples aside from statute regulation, is not 
consistent with the exposition of the statute 
by the supreme court of the state. 

In this ease it will be remembered that the 
mortgage was recorded nearly six weeks be- 
fore the petition in bankruptcy was filed, 
and that at that time the defendants were 



in actual possession under then* mortgage. 
From the time it was recorded all partiea^ 
were bound to take notice of it, and front 
that time it became "complete as to third 
persons, and had the same eflfect as though^ 
it had been accompanied by an actual de- 
livery of the property mortgaged." Besides, 
the mortgagee was in actual possession wheit 
the bankruptcy proceedings were commenced. 
If a sheriff, on the 19th day of November, 
had attached or levied upon the goods for » 
creditor, he would have been bound to take- 
notice of the mortgagee's rights, and if the 
mortgage was not fraudulent in fact because 
made or used to hinder, delay, or defraud 
ci'editors, the attachment or levy would be 
subordinate to the mortgage. 

Now, as above observed, the assignee iu 
attacking a conveyance as invalid under the 
'laws of the state, has precisely the rights- 
which an attaching creditor would have had^ 
and no greater; and as to such a creditor 
the mortgage would not have been invalid 
merely becaxise his debt was created without 
notice of it, and before it was recorded. As- 
to the assignee in bankruptcy, he must show 
something more to defeat a mortgage on rec- 
ord, when the bankruptcy proceedings were 
commenced, than that debts were ci'eated 
without notice of it before it was recorded. 

The judgment below is reversed, and cause 
remanded for a new trial. Reversed. 

NOTE [fTom original report]. The principal 
cases construing the statutes of the state as to 
chattel mortgages, and the effect of mortgagor 
retaining possession, are Miller v. Bryan, 3 lowar 
58; Crawford v. Burton. 6 Iowa, 476; Mc- 
Gavran v. Haupt, 9 Iowa, S3; Kuhn v. Graves, 
9 Iowa, 303; Campbell v. Leonard, 11 Iowa, 
489; Torbert v. Haydeu Oeading case), 11 Iowa, 
435; Hughes v. Cory, 20 Iowa, 399; Allen v.- 
JlcCalla, 2.^ Iowa, 464. 
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CRAGIN V. THOilPSON. 

[2 Dill. 513; "■ 12 N. B. R. 81.] 

Circuit Court, D. Iowa. 1873. 

Baukkupt Act — Assignment usdek State Latv 
— Rights and Remedies of Assignee ix Bank- 
B0PTCY — Liability or Assignee dndeb State 
Law. 

1. An assignment by a debtor, under a state- 
law, of his property for the benefit of his cred- 
itors, is an act of bankruptcy. 

2. Remedies of the assignee in banla-uptcy to- 
recover the property from the assignee under 
the state law, discussed. 

[Cited in Re Pitts, 9 Fed. 544.] 

3. Where the assignee, in an assignment made 
under the state law, qualified and became an 
officer of the state court, and received posses- 
sion of the .assigned property before the com- 
mencement of proceedings in bankruptcy 
against the debtor, and such state assignee, act- 

^ [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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jng in good faith, sold the assigned property un- 
der the orders of the state court, and by its di- 
rection paid over the proceeds to creditors who 
proved up under the assignment, and this was 
^one before the assignee in bankruptcy brought 
fiuit against him: Held, that he was not liable, 
as in ti-over, for the value of the property re- 
ceived under the deed of assignment, 
[Cited in Wehl v. Wald, 3 Fed. 94.] 

This is a writ of error to the district court 
for the district of Iowa. The plaintiff is 
the assignee in bankruptcy of the late firm 
43f S. & B. Stern, and the defendant was the 
assignee in a deed of voluntarj assignment 
' made by the said firm before they were pro- 
<jeeded against in bankruptcy. The present 
iiction is in the nature of trover for the value 
of the property assigned to the defendant. 
In answer, the defendant denied all liability, 
And set up as a special defence that before 
the adjudication of bankruptcy the Messrs. 
;Stern made a general assignment of all their 
property to the defendant for the benefit of 
slU of their creditors under the provisions of 
the laws of Iowa; that the deiendant ac- 
■cepted the trust in good faith, gave bond, 
und qualified and became an officer of the 
district court of the state for the county of 
Dubuque and subject to its orders, and that 
before this action was brought, the defendant, 
by the order of said court, had fully admin- 
istered all of said property and disti-ibuted 
the proceeds among the a'editors of the said 
S. & B. Stern. 

A jury was waived and the cause tried to 
the court The court below made a special 
finding of facts and gave judgment for the 
■defendant [case not reported]. The facts 
specially found are sufficiently referred to 
in the opinion of the court. To reverse this 
judgment, the assignee in bankruptcy brings 
ihe case here by writ of error. 

Shiras, Van Duzee & Henderson, for plain- 
tifC in error. 
Griffith & Knight, for defendant in error. 

DILLON, Circuit Judge. As this case 
■comes here on a writ of error, only questions 
-of law can be reviewed. The sole question 
of law presented by the record is, whether, 
ussuming the ti-uth of the facts specially 
found by the district court, the defendant 
is personally liable to the assignee in bank- 
ruptcy for the value of the property he re- 
■ceived from the Messrs. Stern. The ma- 
terial facts are these: The assignment to 
the defendant under the statute of Iowa, 
and the defendant's qualification as such 
iissignee by filing in tlie state com:t the req- 
uisite bond, and his possession of the as- 
signed property under the deed of assignment, 
all preceded the initiation of 'proceedings 
against the assignors under the bankrupt 
act. After the adjudication the assignee in 
bankruptcy demanded of the defendant the 
properly, which he refused to surrender. 
To compel such surrender summary proceed- 
In^ were instituted in the federal district 
£ourt, but were subsequently dismissed In 



order that the present action might be 
brought, which was commenced therein Peb- 
ruax'y 24, 1872. Meanwhile, however, acting 
under the orders of the state district com-t, 
the defendant had sold the property assign- 
ed to him, and had disti-ibuted the proceeds 
under the orders of that com-t. This was 
before the present action was brought. The 
fact is expressly found that the defendant 
acted in good faith, that he had no interest 
in the assignment and derived no benefit 
from it, and that he pm-sued the state law 
and paid over the proceeds of all property 
which came to his hands under the orders 
of the state court to the creditors who proved 
their debts under the assignment. Under 
these circumstances the question for decision 
is, whether the defendant is personally liable 
to the assignee in bankruptcy for the value 
of the property assigned to him, or its pro- 
ceeds. 

1. It has been decided in this circuit that 
a voluntary assignment by a debtor, imder 
state laws, though free from fraud in fact 
and embracing all of his property, and made 
for the benefit of all of his creditors, is an 
act of bankruptcy within the meaning of 
the banki-upt law [of 1867 (14 Stat 522)]. 
In re Burt [Case No. 2,210]; Hobson v. Mai-k- 
son [Id. 6,555]. The assignee in bankruptcy 
is entitled, as against the assignee under 
the state law, to the possession and control 
of the estate. So far there can be no doubt. 

2. I am of opinion that while such an as- 
signment is an act of bankruptcy, the as- 
signment itself is not absolutely void ab 
initio, but only subject to be avoided by pro- 
ceedings taken under the bankrupt act. If 
the assignors are adjudicated bankrupts, 
the property assigned passes to, and be- 
comes vested in, the assignee in oanla-uptcy, 
and he is entitled to its possession so thatv 
it may be used by him to pay the debts 
which shall be proved against the estate In 
the bankruptcy court The proceedings tra- 
der the state law which contemplates that 
creditors shall there prove their debts and 
receive dividends are inconsistent with the 
proceedings under the banki'upt act, which 
requires all assets to be administered and all 
debts established in the bankruptcy com't. 
There cannot be two concurrent administra- 
tions of the same estate, and of course the 
state enactment must give way in eases 
where it is brought into collision with the 
bankrupt act 

If the present action were against the 
creditors who received dividends under the 
assignment there could, as it now seems to 
me, be little or no doubt as to their liability. 
But is the defendant liable, since he had no 
property in his possession when this action 
was brought and had, before that time, paid 
over in good faith all the proceeds of the 
assigned property under the orders of the 
state court? It is my judgment that the de- 
fendant should not, under these circum- 
stances, be held personally liable. It is not 
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necessary so to hold in order to prevent the 
bankrupt act from being evaded or its opera- 
tion defeated. One plain remedy for the as- 
signee in banki'uptcy was to apply to the 
stale court which, down to the adjudication 
of bankruptcy, at all events, if not after- 
wards, was rightfully exercising its juris- 
diction over the assigned estate, and ask for 
an order upon the assignee under the state 
law, to surrender the estate to him. If im- 
properly denied, the assignee in banla-uptcy 
would have a remedy by appeal to the su- 
preme court of the state, whose fihal judg- 
ment, if against him, would be subject to 
revision by the supreme court of the United 
States. I do not say, nor in this case is it 
necessary to affirm, that this would be the 
only remedy of the assignee in bankruptcy. 
If the property whose value is sought in this 
case were still in the hands of the defendant, 
it may be that he would be liable in respect 
to it if he should refuse to smTender it to 
the assignee in bankruptcy. This would de- 
pend upon the question, whether, after the 
adjudication of bankruptcy and the appoint- 
ment of an assignee (thus superseding the 
rightfulness in law of any further adminis- 
tration under the state statute), the property 
assigned was in the custody of the law, i. e. 
of the state court and its officer, the assignee 
under the state law. 

I have sti'ong doubts, notwithstanding the 
argument of the disti'ict judge, whether prop- 
erty in the hands of an assignee under the 
state law is in custodia legis after the adju- 
dication of bankruptcy, so as to exempt such 
assignee from liability to the assignee in 
bankruptcy or from proceedings in the fed- 
eral courts to protect the rights of creditors 
under the banla-upt act. If the state as- 
signee should surrender the property, he 
ought to be protected in so doing by the state 
court, but if it denied him such protection he 
could take the case, if necessary, to the su- 
preme com-t of the United States. On the 
other hand, if the mere making of a volun- 
tary assignment under the state laws with- 
draws the property and the assignee wholly 
from the operation of the bankrupt act and 
the machinery it has provided for the col- 
lection and distribution of assets under the 
supervision of the court it has established 
for that purpose, the banla-upt act would, 
to this important extent, seem easy of eva- 
sion. But I do not need to pursue the sub- 
ject further or inquire what remedies the 
assignee in bankruptcy would have under 
other circumstances. What I hold is, that 
under the special findings of the dis- 
trict court— which not only exonerated the 
defendant from bad faith, but affli*matively 
found that he acted in good faith and under 
the orders of the state court, whose jurisdic- 
tion and right to act were in no way ques- 
tioned therein by the assignee in bankruptcy 
—the defendant is not personally liable to. 
the present plaintiff. He must now seek his 
remedy against those who have received 



payments from the defendant in contraven- 
tion of the bankrupt act Affirmed. 

NOTE [from original report]. See Marshal v* 
Knos (Sup. Ct. U- S. Dec. term, 1872) 16 Wall, 
[33 U. S. ool]; Johnson v. Bishop [Case No. 
7,373]; Peck v. Jenness, 7 How. [48 U. S.] 612, 



Case Ho. 3,321. 

JSx parte CRAia. 

[4 Wash, a 0. 710.] ^ 

Circuit Court, B. D. Pennsylvania. Oct. Term, . 
1827. 

Restoration of Peisoxeu's Property. 

The court, on motion, ordered the magistrate 
who committed the applicant and bound him 
over to appear in this court to answer to a 
charge of forgery of bank notes of the Bank 
of the United States; to restore to the applicant 
certain good notes of that bank, which he took 
from his possession and detains from him. 

A rule was granted upon the mayor of 
the city of Philadelphia, on the motion of the 
prisoner, to show cause why he should not 
deliver to the prisoner certain bank notes 
of the Bank of the United States, alleged to 
be genuine, to the value and amount of $1,- 
550, which the mayor had taken from the per- 
son of the prisoner upon his examination up- 
on a charge of forgery. The mayor appeai"ed 
hy counsel to show cause, and admitted the 
notes to be genuine; but denied the right of 
the court to interfere in a summary way in 
a matter of this kind. 

Randall & Phihps, for prisoner. 
0. J. Ingersoll, for mayor. 

WASHINGTON, Circuit Justice. The may- 
or having appeared to show cause, has ad- 
mitted the material facts on which this rule 
was granted, and submits to such order as 
the court may think itself authorised to 
mali:e in the case. The facts are, that upon 
the examination of the prisoner before the 
mayor, upon a charge of his having been 
concerned in counterfeiting the notes of the 
Bank of the United States, true notes of that 
or of other banlis, to the amount of $1,550, 
were found in his pocket, which the maj^or 
thought his duty required him to detain, un- 
til the trial of the prisoner should have taken 
place. The mayor asserts no claim to this 
money, nor is it even insinuated that it is 
not the property of the prisoner. The prison- 
er was committed by the mayor to take his 
trial before this court for the alleged ofCence; 
and a bill of indictment has accordingly been 
sent to the grand jm-y, which they have found 
to be ti-ue. Upon these facts, it can admit 
of no doubt, but that the prisoner could not 
fail in an action against the mayor to re- 
cover the money so taken from his person 
and detained by him; and the only question 

* [Orijrinally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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is, whether, in a case like the present, the 
coui-t can relieve the party in this summary 
mode of proceeding? No precedent of such 
a proceeding has been cited by the coimseL 
for the prisoner, but I shall not fear to be 
thefirstjudge(if lamso), to malie the prec- 
edent The notes in question are admitted 
to be true and genuine, and no accusation 
of any kind is made against the prisoner in 
relation to them, nor can they be used as 
evidence against the prisoner, upon his trial 
for having countei-feited other notes. They 
were taken from the person of the px-isoner 
by the mayor, the examinmg and committing 
magisti-ate, by colour of his office, and ai-^ 
detained by him in consequence of the prose- 
cution now dependhig in tins court Under 
these circumstances, I consider the money 
to be constmctively in possession of the 
court and subject to its order. The consti- 
tution, by one of its amendments, has secured 
to every person under a criminal prosecution, 
the right to have compulsory process for ob- 
taining witnesses in his favour, and the priv- 
ilege of having the. assistance of counsel 
to defend him. But what would thd&e securi- 
ties avail the accused, if a judicial officer, 
or any other officer of the com-t may legally 
deprive him of the means of obtaining his 
witnesses, and of employing the counsel in 
whom his confidence is placed; by detaining 
the money found upon his person, which, in 
many cases, may be his all? To turn the 
prisoner over to his ordinary remedy, by suit 
against the officer, which might not be de- 
cided until long after his fate in the criminal 
prosecution had been fixed, would be a mock- 
ery of justice, and a reproach to the law. 

The only doubt I felt as to the propriety 
of affording summary relief to the applicant 
was, that he had elected his remedy by suit 
against the mayor. This difficulty, however, 
may bo got over by making the dismission 
of that suit the condition of making the rule 
absolute. Kule made absolute as above. 

[NOTE!. For the subsequent trial and con- 
viction of the prisoner on the charge of forgery, 
see Case No. 14,883.] 



Case Ho. 3,3SS. 

In re CKAIG. 

[3 N. B. R. 100 (Quarto, 26); 3 Ben. 353.] * 

District Court, S. D. New York. Aug. Term, 
1SG9. 

ESAMIITATION OF BaKKRUPT, 

Where counsel of creditor put questions to 
bankrupt upon his examination, touching proper- 
ty of his wife, and his own acts in relation there- 
to, bankrupt objected that the questions related 
to matters existing and transpiring prior to the 
time when the creditor's debt was contracted, 
and declined to answer unless compelled. Held, 



^ [Reprinted from 3 N. B. R. (Quarto, 26), by 
permission. 3 Ben. 353, contains only a partial 
report.] 
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that the questions were proper, and bankrupt 
should answer. 
[On certificate of register in banki-uptcy. 
[In the matter of Daniel H. Craig.] 
I, Odle Close,^ one of the registers of said 
court in bankruptcy, do hereby certi^, that 
in the course of the proceedings in said cause 
before me, the following questions arose, and 
were stated and agreed to by the counsel for 
the opposing pai-ties, to wit: The following 
is a summary of the evidence upon the point 
to be submitted to the court: 

"Q. Was Hiram Hyde ever connected with 
you in business in any way. A. Yes. Q. In 
what way? A. I loaned him money. Q. How 
much money? A. I do not know; that was 
before yom- time; it was before 1S56; and 
under the advice of Mr. Field I decline to an- 
swer such questions until somebody compels 
me to do it That question goes back to 
somewhere in the neighborhood of 1849. 
(Counsel for bankrupt states that he objects 
to any question going back of 1856, and di- 
rects the witness not to answer such questions 
until they shall have been certified to the 
court) Witness.— I decline to answer any 
question relating to matters previous to 1856, 
until the decision of the court is obtained. Q. 
Did your wife have any property when you 
married her? A. I suppose she had some. Q. 
How much? (Mr. Ensign objects to the ques- 
tion, and witness declines to answer, for rea- 
sons before given.) Q. Do you recollect, ap- 
proximately, how much she had? A. I de- 
cline to answer, subject to the decision of the 
court Q. Was any propei*ty settled on your 
wife, at the time of yom: marriage, by mar- 
riage settlement? (Same objection.) Q. Has 
your wife derived any property since her 
marriage and prior to 1856, either from you 
or from any other person, to your knowl- 
edge? (Same objectionO Q. If so, state what 
amounts, ftom whom, and what property? 
(Same objection.) Mr. Ensign.— The witness 
declines, by the advice of his counsel, to an- 
swer any question in regard to any transaction 
in respect either to his own or his wife's prop- 
erty prior to 1856, the date when Mr. Vail's 
debt was conti-acted, subject to the decision of 
the court Mr. Olmstead.— The coimsel for Mr. 
Vail, the judgment debtor, proposes to ask 
such questions for the purpose of showing 
that all or most of the property which is now 
held in the name of Mrs. Craig, the wife of 
the bankrupt, was derived from her husband, 
the bankrupt without any consideration from 
her, such questions to be certified by the reg- 
ister to the court Q. How much property is 
your wife worth, to the best of your Imowl- 
edge? (Objected to.) Q. Did yom* wife ever de- 
rive any of her property from you? (Object- 
ed to as going back of 1856, and witness de- 
clines to answer.) Q. Did you, on or about 
May 10, 1858, make any agreement with the 
American Telegraph Company, whereby you, 
together with your wife, assigned and trans- 
ferred to the said company tlie interest of 
yourself and wife in certain agreements made 
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between the Commercial Telegi-apli Company 
and Jotin McKinney, Charles Spear, and WQ- 
son G. Hemp, or other parties, or any inter- 
est in the said agreements? Looli at this pa- 
per and see if it is a copy of the paper. 
(Handing witness paper.) A. I should sup- 
pose that was the agi-eement I have in my 
mind. Q. Dil yoia- wife sign that? A. I 
suppose she did; that is the paper I have 
referred to. Sir. Olmstead offers the paper 
in evidence. Mr. Ensign objects on the 
ground that the paper is a copy, and no 
proof has been made that the original is lost. 
Q. Do you or not Imow whether any money 
was paid by the American Telegraph Com- 
pany, or whether there was any other consid- 
eration moving from them for the assignment 
to them by youi-self and wife of May 10, 
1858? Mr. Ensign.— I object to any questions 
with reference to the substance of the papers 
offered in evidence, on the ground that the 
originals must be produced. Q. Was any 
money paid or was there any consideration 
moving from the American Telegi'aph Com- 
pany to yourself and wife on any assignment 
of any interest to them? (Same objection.) 
(Answer taken, subject to objection.) Q. What 
were the. matters in which it was supposed 
you had an interest, and by reason of which 
you w^ere called upon to execute the assign- 
ment to which you have referred? (Object- 
ed to that it refers to transactions prior to 
1856.) (Answer talien, subject to objection.) 
Q. Did you make any arrangement with the 
Telegraph Companies by which you were en- 
abled to have the dispatches sent to you im- 
mediately following the dispatches sent to the 
Associated Press? (Objected to.)" 

I am of opinion that the several questions ob- 
jected to by the petitioner were pertinent and 
proper, except the question as to whether the 
petitioner and wife transferred to the Ameri- 
can Telegi'aph Company their interest in cer- 
tain agi-eemeuts made between the Commer- 
cial Telegraph Company and John McKinney 
and others, which question is objectionable 
in so far as it calls for the contents of any 
such agreement I am of opinion that the 
■copy paper offered in evidence, purporting to 
be an assignment to the American Telegraph 
Company, is not admissible in evidence, on 
the ground that the same was a copy, as no 
proof was made that the original was lost, 
or, if not lost, no notice was given to produce 
the same. 

BLATCHFORD, District Judge. I concur 
with the register in his views above stated. 

NOTE [from original report]. See, also, [Case 
No. 3,323,] and In re Clark [Id. 2,805]. Where 
the question relates to property of a stranger, 
the banlirupt need not answer. In re Van Tuyl 
Lid. 16,880]. Nor can he be examined as to busi- 
ness done or property acquired after date of 
filing petition in bankruptcy, unless it can be 
connected with the bankrupt estate. 

[NOTE. For subsequent examinations of the 
bankrupt and his wife, see Cases Nos. 3,323 and 
3,324.] 



Case K'o. 3,323. 

In re CRAIG-. 

[4 N. B. R. (Quarto) 50.] » 

District Court, S. D. New York. 1870. 

Examination of Bankhupt. 

1. Where the bankrupt on his examination de- 
clines answering questions relative to his wife's 
property, held, that the same were pertinent and 
proper. 

2. Where the wife of a bankrupt on examina- 
tion before a register declines to answer because 
the mntters enquired of are her private business, 
held, that the same were pertinent and proper. 

^ [On certificate of register in bankruptcy. 
* [In the matter of Daniel H. Craig, a bank- 
rupt. 

[For a prior decision as to the pertinency 
of certain questions, see Case No. 3,322.] 

I, Odle Close, one of the registers of said 
court in bankmptcy, do hereby certify that 
in the course of the proceedings in said cause 
before me, the following questions arose 
pertinent to said proceedings, to wit: 

Mr. D. H. Olmstead appeared as counsel 
for Mahlon Vail, a creditor of said bank- 
rupt, and Mr. E. Ensign as counsel for the 
bankrupt on the examination of said bank- 
rupt at instance of said creditor. 

The following is a summai-y of the evidence 
upon the points to be submitted to the com-t: 
The said bankrupt on his examination testi- 
fied as follows: "Q. 104^.— Has your wife 
derived any property since her marriage, and 
prior to 1856, either from you, or from any 
other pei-son to your knowledge? Sir. En- 
sign—I object so far as the question relates 
to any other person. As far as it relates to 
himself, the question has been already asked. 
Q. 1043— If so, state whatamounts, from whom 
andwhatproperty? (Same objection.) * * » 
Q. 1031~Do you know whether your wife 
has derived any property, real or personal, 
from any person, since your man-iage? (Ob- 
jection.) Q. 103^^-Has she derived any 
property from you, or any interest in any 
property since your mai-riage with her, ex- 
cept such as was necessary for her support? 
Mr. Ensign— I object to the question on the . 
ground that it is a question of law to decide 
what amount of property is necessary for her 
support, and impossible to answer the ques- 
tion as a mattei* of fact. Q. 1039— What 
other property than was necessai-y for the 
immediate support of your wife and family 
have you given to her, and when have .vou 
given it to her, and in what amounts? 
(Same objection.) Q. lOiO— Has yoiu* wife 
ever held in her own right, any stock, or any 
intei-est in any telegraph company, or in any 
patent connected with a telegi'aph company, 
or any other property or estate of any char- 
acter, which legally or equitably belonged 
to you? Mr. Ensign— I object to that on 
the ground that it is hearsay evidence; tiat 
is a matter of law, and not within the knowl- 
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edge of the witness. (Mr. Olmstead gives 
notice to the banla-upt that unless the ques- 
tions ai-e answered, lie shall, at the same time 
that tliey are certified to the court, make an 
application to the eom-t that he may be pun- 
ished for contempt of court in not answering 
the questions.) == * * Q. 1751— Ai-e tiie 
statements contained in this printed circular 
now shown you in respect to the property 
correct? (Objected to on the ground that 
the circular is not in evidence. iMr. Olmstead 
offers circular in evidence. Sir. Ensign ob- 
jects to the acceptance of the paper on the 
gi'oimd that it is irrelevant, incompetent, and 
improper— the object of the examination be- 
ing the discovery of the bania-upfs property 
—a printed paper purporting to be a descrip- 
tion of the property owned hj bis wife not 
proved to have been prepared by him is to- 
tally inadmissible.) Q. 1752— Is the prop- 
erty described in this circular the same prop- 
erty now occupied by yourself and wife at 
Peekskill? (Objected to on the ground that 
the paper is not in evidence, and the witness 
has no means of Icnowmg what the property 
is there described, and that the question is 
irrelevant and incompetent, and further that 
there is no proof of any description that 
any part of the property is owned liy Mr. 
Cmig. (Paper maiiced, for identification, 
«p ij * * s Q_ 2219— Now please loolc at a 
paper purporting to be a contract annexed 
to the judgment roll, the contract being dated 
November 3, 1835, and state whether that 
is your signatm'e to that contract A.— Yes, 
sh*. Q. 2220— And is that Hiram Hyde's 
signature to the conti-act? A.— It looks like 
it Q, 2221— Did you execute that paper? 
A.— That is my signatm-e. ' Q. 2222— Did you 
execute it? A.— I signed it; that is aU I 
know about it Q. 2223— Did you or did you 
not execute it? Is that a conti-act made be- 
tween yourself and Mr. Hyde? A.— I don't 
Imow what the contract is; that is my signa- 
tm-e. Q. 2224^That is not an answer. A. 
—I can only say that there is no doubt about 
the signatm'e. Yes, sii*. I recollect that 
Q. 2225— That was the contract made be- 
twen you and Mr. Hyde, wasn't it? A.— I 
recollect the circumstance now. (Counsel for 
the creditor desires the banla-upt to state 
whether he did or did not execute tbe paper 
referred to.) * * * Q. 3218— Now, what 
was the particular reason why an assignment 
of an interest in that company was made 
to airs. Ci-aig rather than lo yourself? (Ob- 
jected to as incompetent and improper.) A.— 
I can only answer that so far as my own 
sense of propriety was concerned. Mrs. Mc- 
Kinney signified her willingness and desire 
to convey to me one-third interest in that 
line on the ground, as she said, that she 
knew her husband felt as thougb I was en- 
titled to it jMy answer to Mrs. McKinney 
was that I had not done anything that Mr. 
McKinney had originally proposed that I 
should do to entitle myself to an interest 
and that besides this, there were then rea- 



sons coimected with my relations with the 
Associated Press, and through that associa- 
tion with the public, which in my judgment 
rendered it improper for me to bold such, 
interest and therefore I declined to accept 
it Q. 3219— Was not that interest put in 
Sirs. Craig's name for the express pm-pose 
of enabling you to appear to the world only 
as the agent of the Associated Press, while 
at the same time you might really have a 
large interest and conti-ol in the Commercial 
Telegraph Company, over whose lines a 
large portion of your pi'ivate despatches and 
the despatches of the Associated Press were 
sent? (Mr. Ensign objects to the form of 
the question as incompetent and improper. 
To the question whether the property was 
put in Mrs. Craig's name for the purpose 
of allowing Mr. Oraig to appear only as agent 
of the Associated Press, I have no objection. 
The remainder is mere sm-plusage and argu- 
mentative and I ask it to be stricken out 
Banlcrupt declines to answer under advice of 
counsel.) Q. 3260— Have you, dm-ing the 
course of this examination, examined a book 
purpoi-ting to be a copy of contracts here- 
tofore in the custody of the American Tele- 
graph Company, and pm-porting to contain 
copies of contracts in respect to which you 
have heretofore testified in this matter? (Ob- 
jected to: 1st, as irrelevant, incompetent and 
improper; 2d, that the book referred to is not 
in evidence; 3d, that not being in evidence it 
is not within the knowledge of the witness 
that it contains copies of any particular con- 
tracts; 4th, that there is no proof that the 
contracts in regard. to which he has testi- 
fied are copied in that book. Witness de- 
clines to answer.) Q. 3261— Have you exam- 
ined that book at the oflSce of the Westei-n 
Union Telegraph Company, since you first 
saw it produced on this examination, and did 
you or did you not make a thorough and crit- 
ical examination of its contents, and was or 
was not the examination of the book the 
means of refreshing your memory about tlie 
matters therein mentioned in respect to 
which you have since then testified? (Ob-" 
jected to on the same grounds.) Q. 3262— 
Did or did not suck examination of that book 
by you induce you to make answer different 
from what you had made before in respect 
to the interest and rights of yourselr and the 
various parties in the Commercial and Amer- 
ican Telegraph Companies? (Objected to on 
the same ground, and also on the ground 
that this question and the previous ones evi- 
dently have no other object than to harass, 
embarrass, and mislead the witness. Witness 
declines to answer.) Q. 3278— Had you at 
the commencement of your examination in 
this matter forgotten Mr. Hyde's connection 
with the stock? (Objected to on the ground 
that the question has been fully answered. 
Witness refers to his former answer on cross- 
examination on November 6th, in answer to 
this question. Mr. Olmstead asks counsel to 
point out question and answer. Objection 
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withdrawn.) A.— I had forgotten his true 
condition. Q. 3279— Had you forgotten that 
he had any connection with this stock? A. — 
My impression was that he had obtained 
possession of a certain amount of the 210 
shares of stocls:, but I had quite forgotten the 
particular eircumstajices under which he had 
obtained it. Q. 3280— Question repeated. (Ob- 
jected to on the ground that the question 
has been fully answered previous to today; 
that the witness had testified also previous 
to today; that Mr. Hyde had some connec- 
tion with the stock, and that the last answer 
is a full and responsive answer to the ques- 
tion. Witness declines to answer further by 
advice of his counsel.) Q. 3281— Would it be 
possible for you now to remember what yotu: 
feelings were at the time the advances were 
made as stated in your answer to question 
3176, and at the same time to forget the 
main features of the transaction? (Question 
and answer here read to witness, being as 
follows: 'Q. 3176— In saying that you agreed 
to pay the assessments on the American Tele- 
graph stock, and did pay those assessments 
to a certain extent, do you refer to your un- 
derstanding that the moneys paid by you on 
the Vail line should be passed to the credit 
of that stock? A. Xes. I felt at the time 
that I was advancing money on account of 
the Vail line; that I was substantially paying 
the assessments on the 210 shares of stock 
for which I was responsible through Mr. 
Hyde, although the money may not have 
been, and I think was not actually entered 
on the books of the company to tiie credit 
of that stock.' Questiou 3281 objected to as 
incompetent, improper, irrelevant and im- 
pertinent, and as ambiguous, and as harass- 
ing the witness. Witness declines to an- 
swer.) * * * Q, 3290— How much was 
paid to Mr. Croome and Mr. Brown, and 
when? (Objected to so far as it regards how 
much was paid, the witness having testified 
on his cross-examination that about $2,000 
was paid to each. Witness declines to an- 
swer as to that part)" 

I further certify that in the same proceed- 
ings Helena Oraig, the wife of said bankrupt, 
was examined as a witness before me at the 
instance of said creditor, and that the follow- 
ing is a summary of the evidence upon the 
points to be submitted to the court: The said 
Helena Craig on her examination testified as 
follows: "Q. 3575— Do you mean to say that 
you paid §6,000 for the entire property (State 
St property)? A.— There was a mortgage on 
the property when I bought the lots. I paid 
between $12,000 and $13,000 for the property; 
that includes the mortgage upon the prop- 
erty which I afterwards paid. Q. 3576— Was 
there any mortgage on the property at the 
time you procured the subsequent mortgage 
on the property? (Question objected to. 
Question to be certified.) Q. 3577— After 
your purchase of the property, did you give 
a mortgage upon it? A«— I did. Q. 3o78— To 
whom? (Objected to.) A.— To Mr. Corning 



for $7,000. Q, 3579— Did you use that money 
to pay off the first mortgage? A.— No, sir. 
Q. 3580— What did you use that money for? 
(Objected to. To be certified.) Q. 3G03— Now 
please state the reason if you know, why the 
conveyance of this property was first made 
to your husband and not to yourself? (Ques- 
tion objected to,)" 

[NOTE. For the examination of Helena Craig, 
wife of the bankrupt, see Case No. 3,324, next 
following.1 



Case ]Sro. 3,334. 

In re CKAIG. 
[4 N. B. B. (Quarto) 52.] * 
District Court, S. D. New York. Oct 18, 1870. 
Examination of Bankrupt. 

[On certifi&ite of register in bankruptcy. 

[In the D?-^cter of Daniel H. Craig. 

[For prior examinations of the bankrupt, see 
Oases Nos. 3,322 and 3,323.] 

It is understood that all questions objected 
to on this examination are to be certified to 
the court if either party desires. 

By Odle Close, Esq., Register in Bank- 
ruptcy. 

Mrs. Helena Craig, being produced as a 
witness and sworn on behalf of Mahlon Vail, 
ci*editor, testifies as follows: "Q. 3718. How 
much money was due to you from the Amer- 
ican Telegraph Co.? I ask you ho w_ much? 
A. I do not recollect Q. 3719. Do you rec- 
ollect approximately? A. I do not know. Q. 
3720. Can you state within five thousand 
dollars? A. 1 cannot Q. 3721. Within ten 
thousand dollars? A. I cannot Q. 3722. 
Who paid you the money due you from the 
American Telegraph Co.? Who paid you 
these lease monies due from the American 
Telegraph Co.? (Objected to by Sir. Ensign.) 
Q. 3723. Did you receive any money at all 
from the American Telegraph Co. for this 
lease interest? A. No, sir, not to my recol- 
lection. Q. 3724. What became of the third 
interest that you had in the Commercial Tel- 
egraph Line which you say you derived from 
Mrs. McKinney? A. Sold it to the Ameri- 
can Telegi-aph Co. for stock, or exchanged it 
Q. 3725. And did the interest you had in the 
first American Telegraph Co. go into the sec- 
ond telegraph company? A. Yes, sir. Q. 
3726. Did all that interest go in the Western 
Union Co.? A. I do not know that I have 
had any interest in the Western Union Co.; 
not to my knowledge I did not Q. 3727. 
What became of the stock which stood in 
yom* name in the second American Tele- 
graph Co.? (Objected to by Mr. Ensign.) 
Q. 3728. Did you sell the stock which you 
held in the American Telegraph Co. to any 
one? A. I had it sold. Q. 3729. In what 
way was it sold? (Objected to by JMr. En- 
sign.) Q. 3730. To whom was it sold? (Ob- 
jected to by Mr. Ensign.) Q. 3731. Did you 
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know personally what was paid on tbe sale? 
A. I do if I understand the question. Q. 
3732. Did you personally receive the money? 
A, Yes, sir, I did. Q. 3733. But you did not 
receive it you say from the person you 
bought it from? A. No, sir. Q. 3734. From 
whom did you receive it? (Objected to by 
Mr. Ensign.) Q. 3735. "Who negotiated the 
sale? (Objected to by Mr. Ensign.) Q. 3736. 
Did your husband, to your knowledge, re- 
ceive or at any time have in his possession 
any of the proceeds of such sale? A. He 
had it long enough to bring it home to me; 
never held it at any other time. Q. 3737. 
Kow long did he have it? A. Prom the time 
he r<£ceived it until he delivered it; it might 
have been in a day or two. Q. 3738. Did he 
not have some of it longer than a week? A. 
No, unless he held it to pay some bill or obli- 
gation. Q. 3739. Did or did not he hold some 
of It longer than one week? A. I have an- 
swered that Q. 3740. In what form did he 
give It to you? (Objected to by Mr. Ensign.) 
Q. 3741. Did you receive it in the form of 
bank bills or checks? (Objected to by Mr. 
Ensign.) Q. 3742. How much did you re- 
ceive? How much did he give you? (Ob- 
jected to by air. Ensign.) Q. 3743. Did he give 
it to you in more than one payment at a 
time? (Objected to by Mr. Ensign.) Q. 
3744. "Where did he give it to you? (Objected 
to by Mr. Ensign.) Q. 3745. What did you 
do with the money after he gave it to you? 
(Objected to by air. Ensign.) Q. 3746. Did 
you deposit any of the money after he gave 
it to you? (Objected to by Mr. Ensign.) Q. 
3747. Did you pay back the same to him 
with, any of the money after you first re- 
ceived it from him? A. I have loaned him 
money, but I cannot recollect whether it was 
that or other monies. Q. 374S. Did you loan 
him any money subsequent to the time you 
received this money? A. I do not recollect 
Q. 3749. In what year did you receive this 
money? A. In 1866 or 1867. Q. 3750. Was 
not all received as late as 1868? A. No, sir. 
Q. 3751. How did you know that the monies 
which you say that you received from your 
husband were the avails of this stock? (Ob- 
jected to by Mr. Ensign.) Q. 3752. Do you 
know of any other way except by informa- 
tion received from him? (Objected to by 
Ml'. Ensign as improper and irrelevant.) Q. 
3753. Have you had any setflement with 
your husband for any of the monies you have 
loaned him? A. I do not understand you. 
Q. 3754. Have you had any settlement with 
him? A. No formal settiement We gener- 
ally, settled as we went along. When a 
transaction was accomplished, it needed no 
further setflement than that Q. 3755. Did 
he always repay you the money which you 
loaned him? A. No, sir. Q.3756. In what way, 
then, have you had a settiement with him? 
A. I considered his services in lieu of the 
money, and we settled in that way. Q. 3757. 
What services? A. Acting as my agent in 
business tt'ansactions. Q. 3758. Did you ever 
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have any settlement made by and between 
you of the various amounts you have loaned 
him? A. No. Q. 3759. When did you make 
the last loan of money to him? A. Three or 
four months ago. Q. 3760. How much? (Ob- 
jected to by Mr. Ensign as being after the 
date of filing his petition.) Q. 3761. When 
was the last loan you made to him prior to 
December-, 1S6S? A. I don't recoUect Q. 
3762. About long previous to that time? A. 
I don't recollect Q. 3763. Cannot you tell 
within five years? A. I loaned him money 
whenever he wanted it I cannot tell the 
time. Q. 3764. Can you not tell within five 
years prior to December, 1S6S, when you 
made the last loan of money to your hus- 
band? (Objected to by Mr. Ensign.) Q. 
3765. What was the amount of money you 
last loaned yoiu* husband prior to December, 
1868? A. I don't recollect Q. 3760. Can't 
you state within five thousand dollars? A. 
I don't recollect Q. 3767. What amount of 
money in all have you loaned your husband 
from 1857 to the 1st of December, 186S? A. 
About twenty thousand dollars, to the best of 
my recollection. Q. 3768. Did you ever take 
from your husband any notes or vouchers 
for such loans to him? A. No. Q. 3769. Did 
you ever keep any book of accounts yourself? 
A. No, merely pencil memorandums. Q. 

3770. Have you any of those pencil memo- 
randums now? A. I may and I may not; I 
probably have not got any. (air. Olmstead 
requested the witness to produce them.) Q. 

3771. Who was in the habit of collecting your 
dividends on stock which you held in the 
fii'st and second American- Telegraph Co.? 
A- My husband, unless Mr. Eddy brought it 
to me at the house, which he sometimes did. 
Q. Was your husband in the habit of bring- 
ing your dividends to you? A. Yes, sir. I 
presume they gave them to him at the office 
to bring to me. Q. 3772. You were in the 
habit of receiving tliem from him, were you 
not? A. Yes, sir, \mless Mr. Eddy brought 
them to me. Q. 3773. Did or did not your 
husband know of the sale of the stock which 
you held in the second American Telegraph 
Company at the time the sale was made? 
(Objected to by Mr. Ensign.) Q. 3774. Did 
your husband not know? ,A. He knew. Q- 
3775. Do you know whether your husband 
did or did not know from what som'ce you 
derived the stock which you held in the first 
and second American Telegraph Com'pany? 
(Objected to by 3Mr. Ensign on the grounds 
of incompetent, improper, and irrelevant.) 
Q. 3776. Did or did not your husband know 
what use you made of the proceeds of that 
stock after its sale? (Objected to by Mr, 
Ensign.) Q. 3777. In what way did you de- 
rive this one-third interest in the Commercial 
Line from Mrs. McKinney? A. She gave it 
to me. Q. 3778. Were you acquainted with 
Mrs. Margaret McKinney? A. Yes, sir. Q, 
3779. In her lifetime? A. Yes, sir; an inti- 
mate friend. Q. 3780. Is she still alive. 0. 
She is. Q. 3781. Where does she reside? A. 
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In Sa-anton, Pennsylvania. Q. 3782. Did slie 
convey that stock to you by any written in- 
strument? A. She did. Q. 3783, Do you rec- 
ollect on what date? (Objected to by Mr. 
Ensign.) Q. 3784. Do you recollect about the 
date? A. She told me formerly, in 1853, she 
would give it to me, and it was executed in 
'56 or '57, but I knew it was to be mine two 
or three years before. Q. 3785. Did you ever 
pay her anything for the stock for that in- 
terest? A. No, sir. Q. 3786. Was she under 
any moral or legal obligation to convey that 
interest to you? (Objected to.) Q. 3787. 
Moral obligation? (Objected to on the 
groimd as a conclusion of law.) A. It was 
her husband's wish before he died, and she 
carried out his intentions. Q. 3788. Was 
there not reason that you know of other than 
what you have stated here that this interest 
was assigned to you? A. filrs. McKinney 
felt under obligation to my husband, and she 
gave it to him, and he declined to accept it, 
and she then offered it to me, and I accepted 
it. Q. 3789. Have you the instrument maK- 
ing the assignment to you of that interest? 
A. No, sir. Q. 3790. Did you ever have it? 
A. Yes, sir. Q. 3791. What did you do with 
it? A. Gave it to my counsel in another suit 
Q. 3792. Who? Please state the counsel's 
name to whom you gave it A. LIr. Field. 
Q. 3793. Which Mr. Field? A. D. D. Field, 
to the best of my recollection. Q. 3794. 
When did you give it to him? A. In '56, 7 
or 8, along there. I do not recollect the date. 
Q. 3795, Was the paper which you gave to 
him an assignment to you from Mrs. Mar- 
garet Jane McKinney? A. No, sir. (Object- 
ed to.) Q. 3798. What was it? (Objected 
to. Q. 3797. What instrument did you give 
to Mr. Field? A. I think it was one from 
Mrs. Hyde conveying it to me. It was made 
from Mr. McKinney in the first place, and 
he conveyed it to me. Q. 3798. Did you evei* 
see the conveyance from Mrs. McICinney to 
Mr. Hyde? (Objected to as in-elevant) Q. 
3799. Did you ever have possession of the as- 
signment to Hyde from Mrs. McKinney? A. 
I don't recollect I had possession of the 
conveyance from Hyde to me, but to the best 
of my belief I never had it Q. 3800. If 
Mrs. McKinney desired to make the assign- 
ment to you, state if you know why it was 
first made to Hyde? A. At my request Q. 
3801. Why did you request it? A. He had 
led mB to believe that he could sell it to a 
better advantage than I could. Q. 3802. Was 
not the assignment from Hiram Hyde to you 
as late as March, 1858? A. I think not but 
I cannot remember the date, I believe I 
stated '56, 7 or 8. Q. 3803. It may have been 
as late as '58? A. It may have been, but I 
think not Q. 3804. Would you recognize a 
copy of the assignment from Hyde to you to 
which you have referred? (Objected to as 
incompetent and improper.) 

"(Paper handed to witness, and mai-ked 
'Creditors' Exhibit I, January 20, 1870.' Mr. 
Ensign withdraws his objection.) A. To the 



best of my knowledge and belief, it is a copy. 
Q. 3805. Did you afterwards, together with 
your husband, make an assignment of this 
same interest, or any part of it to the Ameri- 
can Telegi-aph Company? (Objected to.) Q. 
3806. If you did, state as near as you can rec- 
ollect the date of the assignment, and wheth- 
er it was in writing? (Objected to by Mi*. 
Ensign.) Q. 3807. What amount of consid- 
eration, if any, did you receive on such as- 
signment, if the assignment was made? A, 
I, received stock in the American Telegi-aph 
Company for the third interest Q, 3808, 
Did you receive any money? A. No, sir. Q. 
3809. Did your husband, to your knowledge, 
receive any money on such assignment, mon- 
ey or consideration? A. Not to my knowl- 
edge. I don't think he did; I don't believe he 
did- Q. 3810. How much stock did you re- 
ceive? A. I answered that question the last 
time I was here. I answered it before. I re- 
ceived the 210 shares and paid what was due 
in cash; whatever my interest woidd not liq- 
uidate I paid in money. Q. 3811. How much 
cash did you pay? A, I don't recollect; a 
ti-ifling sum, if any. Q. 3812. What reason 
was there, if any, for youi' husband joining 
with you in that assignment to the American 
Telegraph Company? A. Mr. Eddy request- 
ed it, saying that it was customary for the 
husband to sign when the wife was convey- 
ing her interest, and in addition to this jMi'. 
Craig had laid claim to this intei*est in some 
difficulty with. Mr, Spear and Mrs, McKinney. 
Q. 3813. Did you never recognize Mi'. Craig's 
claim to this interest? (Objected to as irrele- 
vant) Q. 3814, Did you, at any time about 
the year '59, together with yom* husband, 
execute a bond to the Amei-ican Telegraph 
Company? A. I don't recollect any such 
transaction. Q. 3815. Was all the stock 
which you held in the first American Tele- 
graph Co. converted into stock of the second 
American Telegraph Co.? A. I don't recollect. 
Q. 3816, Where did you get your stock in the 
second American Telegraph Company? A. 
From the stock bought in the first Q. 3S17. 
And there was a transfer of j^oui- interest, 
was there not, from the first into the second 
American Telegraph Company? A, Yes, su, 
Q. 3818, Did you ti-ansfer the stock yom'self 
from one company to the other? A. Mi-, 
Eddy made out the papers and done whatever 
was necessary. How it was arranged I do 
not remember precisely. Q. 3819. Do you 
recollect- of assigning any certificates of stock 
yourself, personally? A. I signed various pa- 
pers brought by Mr. Eddy, but I cannot recol- 
lect what they were Q. 3820. Was all the bus- 
iness of the ti'ansfers conducted through Mr. 
Eddy? A. To the best of my recollection they 
were. Q. 3821, You refer to Mi-. James Eddy'j 
A, Yes, sii-, then manager of the line, and a 
personal fi-iend, Q. 3822. Was or was not 
your husband acquainted with all these va- 
rious transactions about which you have tes- 
tified in relation to your interest in these 
various companies? A. I presume he was, 
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but he miglit not liare known all of tlie 
transactions. Q. 3S23. Was lie acquainted 
witli tlie transactions? A. I think he was. 
Q. 3824. Did or did not your hushand attend 
to the business of these various transfers for 
you? A. Mr. Eddy attended to that matter 
for me. Q. 3825. I ask whether your hus- 
band did. Did not youi' husband, jointly 
with air. Eddy, attend to it? A. I don't rec- 
ollect Q. 3S2G. Do you know whether your 
husband knew what became of the proceeds 
of the American Telegraph Company's stock 
on its sale by you? A. Which American 
Company? Q. 3S27. The second. (Objected to 
as asked before and on the previous gi-ounds.) 
Q. 3828. Did you ever authorize yova; hus- 
band to subscribe for any of the stock of the 
first American Telegi-aph Company in your 
name or for your benefit? A. He subscribed 
for 210 shares on his own account, and when 
I transferred my inta-est in the line there 
was no other stock of the American Com- 
pany, all the rest being subscribed for by oth- 
er parties, and I took that 210 shares for the 
payment of my interest in the Commercial 
Line, together with the other things which I 
have mentioned in answer to question 3712. 
Q. 3829. Is that the stock Mr, Hyde sub- 
scribed for? A. I don't know which sub- 
scribed for it, Mr. Hyde or my husband. Q. 
3S30. Then all that interest which you had 
in the first American Telegraph Company 
was transferred, was it not, to the second 
American Telegi-aph Company, on the forma- 
tion of the second American Telegraph Com- 
pany? A. Yes, sir; but I had more stock in 
the second than in the first American Tele- 
gi-aph. Q. 3831. How did you happen to 
have more stock? A. They watered it. Q. 
3832. And it was the increase? A. Yes, sir. 
Q. 3833. How much was that 210 shares wa- 
tered? A. I cannot tell how much that par- 
ticular 210 shares was watered. Q. 3834. 
How much stock was given to you in the sec- 
ond American Telegraph Company prior to 
any purchase of the Clark and Woodward 
stock? A. I had no Clark and Woodward 
stock. Q. 3835. How much exclusive? (Ob- 
jected to.) Q. 3836. How much stock of the 
second American Telegraph Company did you 
receive for your stock in the first company? 
A. AU the stock I had in the first company. 
Q. 3837. I am speaking all together. A. Be- 
tween three and four hundred shares. Q. 
3838. How much stock did you own all to- 
gether in the first American Telegi'aph Com- 
pany? A. The 210 shares that I had in ex- 
change for my Commercial Line, and I after- 
wards bought thirty shares at a sheriff's sale, 
and after that 120 shares at private sale 
which I subsequently resold; didn't hold any 
a great length of rime. Q. 3839. Who did 
you sell the 120 shares to? A. It was sold 
for me. I don't know who purchased it. Q. 
3840. Who sold it for you? A. Mr. Stoker 
or Mr. Craig; I cannot recollect. Q. 3841. 
For how much was it sold? A. For a large 
advance on what I paid. Q. 3842. About 
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how much? A. I think I paid in the neigh- 
borhood of twelve thousand dollars and I got 
from five to eight thousand advance, I think; 
I cannot remember the precise increase; that 
is as near as I can recollect. Q. 3843. Who 
did you buy that 120 shares of? A. air. 
Cogswell. Q. 3844. Where did you get the 
money with which you paid for that 120 
shares that you bought of Mr. Cogswell? A. 
I don't recollect whether I paid for it at the 
time or whether I paid for it afterwards or 
not I recoUect that I bought it Q. 3845. 
The question is where did you get the money 
with which you bought that stock? A. From 
funds in my own possession, of com'se. Q. 
3846. Where did you get these funds? A. 
From my savings. Q. 3847. From the sav- 
ings of the money which ilr. Craig had giv- 
en you? A. I did not pay for the stock, I 
think, unta after I sold it Q. 3848. How 
did you get the stock, then, without paying 
for it? A. Borrowed the money, I remember 
now; borrowed the money to pay for it, and 
returning it after I had sold it Q. 3849. 
From whom did you borrow the money? A. 
I recollect now; Mr. Olmstead. I have hy- 
pothecated other stock. Q. 3850. Who to? 
A. I don't know the parties. The loan was 
negotiated for me. Q. 3851. Who negotiated 
the loan? (Objected to by Mr. Ensign.) Q. 
3852. Did Mr. Stoker negotiate that loan? 
(Objected to.) Q. 3853. What monies did 
you use in returning the amount of this loan? 
A. The money arising from the sale of the 
stock of the 120 shares of the Cogswell stock. 
Q. 3854. How long did you have the loan? A. 
I don't recollect Q. 3855. About how long? 
A. I don't recollect Q. 385G. Can you state 
the precise amount of the loan? A. Yes, 
sir, I remember now; I raised fifteen thou- 
sand dollars at the time. Q. 3857. Did your 
husband have anything to do about raising 
that loan for you, about procuring it? A. I 
asked him to attend to it for me. Q. 3858. 
Did he? A. I gave him the stock; I don't 
know whether he raised the money or any 
one else. Q. 3859. Did he bring you the 
money? A. I don't recollect Q. 3860. Do 
you recollect in what form the money came 
to you, which was given to you, whether by 
bills or by check? (Objected to as irrele- 
vant.) Q. 3861. Do you recollect distinctly 
having received the money yourself, person- 
ally-? A. I do not know; it may have been 
paid du-ectly over for the stock, but I am not 
positive about it. If they were checks I en- 
dorsed them and returned them, but I do not 
recoUect Q. 3862. What monies did you use 
in payment for the thirty shares of stock that 
you have mentioned as purchased at a sher- 
iff's sale? A. A few dollars that I had from 
my dividends that I had from my other 
stock; it was but a few dollars any how; I 
don't remember how much. I wish to amend 
this by saying I don't know what money I 
used. Q. 3863. Did you pay the par value 
for that stock? A. No, sir. I paid a few dol- 
lars, I told you before. Q. 3864. In what suit 
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was that sale made by the sheriff? A. It 
was known as part of the Hyde stock. Q. 

3865. Was the stock sold on a judgment in a 
suit brought by you? A. I thiuk it was. Q. 

3866. Against Sir. Hyde? A. I think it was. 
Q. 3867. Was the 210 shares and the thirty 
fihai*es of stock in the first American Tele- 
graph. Company aU the stock which you held 
at any time in that company? A. To the 
best of my recollection it was. Q. 3868. How 
much stock in the second American Tele- 
graph Company was issued to you for that 
stock in the first American Telegraph Com- 
pany? A. Between three and four hundred 
shares, exclusive of the Cogswell stock. Q. 
3869. How much of the Cogswell stock did 
you own? (Objected to on the ground that 
the witness has already answered.) Q. 3870. 
Was that between three and fom* hundred 
shares of stock in the second American Tele- 
gi-aph Company which you received for your 
210 shares and thirty shares held by you in 
the first American Telegraph Company all the 
stock that you had in the second American 
Telegraph Company dm-ing its existence? A. 
To the best of my recollection it was. Q. 
3871. And did you hold all that stock in the 
second American Telegraph Company until 
its dissolution, xmtil its merging into the 
Western Union? A. Yes, sir, I held it until 
1866. Q. 3872. And then you sold it? A. 
Yes, sir. Q. 3873. Was an action ever 
brought against you to recover any stock 
which you held in either of the companies? 
A. Not to my recollection. Q. 3874. In whose 
name did that stock stand which was sold by 
the sheriff at the time of the sale; in whose 
name on the books of the company? (Ob- 
jected to on the ground that the books will 
show.) Q. 3875. Did or did you not claim to 
be the owner of that stock which was sold 
by the sheriff at the time of the sale? A. I 
claimed to be the owner of some of the stock 
which air. Hyde wi'ongfully held, but wheth- 
er that was a portion of it or not I cannot 
state. Q. 3876. In what suit was that sale 
made? (Objected to as being asked before.) 
Q. 3877. When was it sold by the sheriff, in 
what year? A. I don't recollect. Q. 3878. 
Was it about the year 1862? A. I don't rec- 
ollect. Q. 3879. Was it sold on an execution 
against your husband? A. There was some 
of my stock taken and wrongfully held by 
Clark and Woodward, and I paid three thou- 
sand to Clark and Woodward to release that 
stock. Q. 3880. In what way was it held by 
Clark and Woodward? A. In a judgment 
against my husband. Q. 3881. Do you Icnow 
in what com"t it was recovered; was it in the 
superior couxt of this city? A. I don't recol- 
lect. Q. 3882. Did you at any time hypothe- 
cate the stock held by you in either of the 
companies you have mentioned to Wilson G. 
Himt for the sum of twenty-five thousand 
doUai-s or thereabouts? A. I hypothecated 
my stock at various times and for various 
circumstances. Of that particular transac- 
tion I cannot recollect. Q. 3S83. If a trans- 



action of that magnitude had occurred would 
you or would you not be likely to remember 
it? A. I should be likely to remember it if I 
had a long time to think it over, but for the 
moment, owing to the state of my health, I 
cannot think them over. I cannot tliink of 
them. Q. 3884. Do you remember receiving 
about that amount of money at any time 
from Wilson G. Hunt? A. I cannot recol- 
lect Q. 3885. Did the stock of the first 
American Telegraph Company during the en- 
tire time you held it stand in your name on 
the books of the company? A. No, it did 
not I transferred it at various times and 
for various pm-poses, and at one time I trans- 
ferred^ the whole amount to my husband, so 
that he could appear as a large stocliholdei* ax. 
the meetings of the company. It was about 
the formation of the second company. When 
the new company was formed, instead of re- 
issuing it to me, they reissued it to him, and 
it stood so, and I did not discover it for a 
year or more, and then I left the stock with 
the company and had it reissued to me. Q. 
3886. About what year was tliat? A. 1857 
or 1858, to the best of my recollection; per- 
haps later than that I have no distinct rec- 
ollection of the date. Q. 3887. Have you 
now stated to the best of yom* recollection 
all the persons to whom you have hypothe- 
cated any of that stock while you held it? 
(Objected to. Question withdrawn.) Q. 
3888. Do you recollect hypothecating any of 
the stock of the first or second American 
Telegraph Company to any person while you 
held it? (Objected to as being answered be- 
fore. Mr. Olmstead desh-es air. Ensign to 
point out where.) 

"Q. 3889. Did your husband to your knowl- 
edge transfer any of your stock to your 
brother-in-law, Mr. Croome? A. He did at 
my request Q. 3890. Was it a sale or hy- 
pothecation? A. Hypothecation. Q. 3891. 
For how much? A. I don't recollect Q. 
3892. Can you state approximately? A. I 
cannot Q. 3S93. Can you state within five 
thousand dollars? A. I don't recollect. Q. 
3894. Within ten thousand dollars? A. I 
don't recollect. Q. 3895. Did you ever re- 
pay that money to air. Croome? A. Yes, 
sir, I authorized it paid. I do not know that 
I paid it personally I received the stoelt 
back; it was paid for. Q. 3896. But do you 
not recollect that you paid it yom-self ? A. 
I authorized it paid. That is all I can tell 
you. Q. 3897. Do j'ou know who negotiated 
that loan for aJx. Croome? A. I requested 
my husband to attend to my portion of it, 
and he did so. Q. 3898. Did you ever trans- 
fer any of your stock to James B. Brown? 
A. I think I did. Q. 3899. Do you know 
how much? Was it an absolute sale or hy- 
pothecation? A. Hypothecation. Q. 3900. 
Can you tell within five thousand dollars 
how much was received? A. I cannot Q. 
3901. Did you receive the money yourself on 
the hypothecation? A. 1 did from my hus- 
band. Q. 3902. Did you personally receive it? 
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A. I tliink I did on that occasion. Q. 3903. 
Can you state when it was? A. I cannot. 
Q. 3901. Can you state the amount of stock 
transfen-ed? A. I have answered that ques- 
tion. Q. 3905. Can you state tlie amount 
which was received? A. I have answered 
that. Q. 3906. Did you repay Mr. Brown 
that money yourself personally? A- I did 
or my hushand did at my request I fur- 
nished the money. Q. 3907. Do you know 
that your hushand did pay? A. I have just 
told you that I do not know whether he paid 
It or I paid it. I am not quite sure but I did 
pay it Q. 390S. Can you now state the 
name of any person who brought your 
money from your brother-in-law in Cali- 
fornia? Your brother-in-law O. W. Craig, 
in California? A. I cannot; they were per- 
sonal friends of his, passing through the 
city. I never had any personal acquaintance 
with any of them. Q. 3909. Did you furnish 
any money or outfit for him when he went to 
California? A. Perhaps my husband and 
myself might have furnished two or three 
hundred dollars in that fitting out, which he 
afterwards repaid. Q. 3910. Did you pay 
yourself personally any of it? A. I expend- 
ed a little money in buying things for his 
personal comfort on liis voyage out Q. 3911. 
Did you pay the most or your husband for 
his outfit? A. I cannot say. Q. 3912. Have * 
you any interest in the New York News 
Room? A. That is my private business; I 
decline to state. Q. 3913. If you have any 
interest from whom did yon receive it? A. 
That is my private business; I decline to 
state. Q. 3914. Did you receive yoxur inter- 
est in that news room directly or indirectly 
from your husband? A. I did not Q. 3915. 
Did he to your knowledge ever have any in- 
terest in that news room? A. Not to my 
knowledge. Q. 3916. If you have any inter- 
est in that news room, what is the amount 
and character? A. I decline to state, as it 
is my private business. (Question objected 
to by Mr. Ensign.) Q. 3917. Is lilr. Stoker 
interested in that news room? (Objected to.) 
Q. 3918. Did your husband ever receive, to 
your knowledge, or pay to you, any of the 
profits of that news room? A. I do not 
recollect Q. 3919. If you have an intei-est 
in that news room, how long have you had 
it? (Objected to by atf. Ensign). Q. 3920. 
Did your husband, as agent of the Associ- 
ated Press, have any connection with that 
news room? A. I suppose he furnished 
news. Q. 3921. Did he receive news from 
it? A. I presume so. I don't know; that 's 
his private business, not mine. Q. 3922. Did 
the news room or the association having that 
room pay him any monies during the time 
he was agent for the Associated Press? A. 
I don't know. Q. 3923. Did you ever pay 
any monies for any interest in that news 
room? A. No, not that I recollect Q. 3924. 
Do you know whether you did or not? A. 
To the best of my knowledge and belief I 
did not. Q. 3925. How did you become a 



stockholder in that association without pay- 
ing any money? A. That is my private busi- 
ness; I decline to answer. Q. 3926. Did you 
ever hold any interest in the Cape Cod Tele- 
graph Line? A. I never owned any. Q. 
3927. Did not :Mr. Croome, your brother-in- 
law, furnish money with which to buy an 
interest in this line for you? A. I don't 
recollect Q. 3928. Did you ever have any 
stock in that line? A. 1 do not recollect Q. 
3929. Did you ever at any time have any in- 
terest or stock in the telegraph line known 
as the Cape Ann Lme? A. No, sir. Q. 3930. 
Did you ever have any stock or interest in 
the English cable line or in the Atlantic Tele- 
gi-aph Company? A. I beheve I had a httle. 
Q. 3931. How much? A. I think five 
pounds, somewhere along there, but I can- 
not recollect how much. Q. 3932. "Where 
did you get it? A. Bought ii I suppose. I 
have no recollection only that I had it Q. 
3933. Did you ever have any interest in the 
New York, Newfoundland and Ix>ndon Tele- 
graph Companies? A. Yes, sir.' Q. 3934. 
What amount of interest? A. I had a hun- 
dred shai-es. Q. 3935. What was its value? 
A, Not a great deal at the time I bought It 
Q. 3936. How much per share was It on its 
par value? A. I don't recollect, I only kno^v 
that I bought it Q. 393T. Who did you Duy 
it from? A- Mr. Hyde, I think. Q. 3938. 
How much did you pay for it? A. I don't 
recollect Q. 3939. About how much? A. I 
don't recoUeet; I know what it sold for. Q. 

3940. Can you state witliin a thousand dol- 
lars what you paid for it? A. I cannot Q. 

3941. Witliin five thousand doUai-s? A. I 
cannot. Q. 3942. Did your husband negoti- 
ate the purchase for you? A. I empowered 
him to buy it I don't know whether he did 
or got some one else to do it Q. 3943. 
Where did you get the money with which 
you bought that stock? A. Borrowed it. 
Q. 3944. From whom? A. Hypothecating 
other stock. Q. 3945. Fi-om whom did you 
borrow it? A. I do not know. Q. 3946. Did 
you attend personally in negotiating the 
loan? A. No, sir. Q. 3947. Was it done by 
your husband? A. Yes, sir. Q. 3948. Was 
this stock attached during that controversy 
that you had with Mr. Hyde? A. I don't 
recollect Q. 3949. What became of that 
stock? A. I had it sold for the benefit of 
my husband. Q. 3950. What was realized 
on the sale? A. I think about ten thousand 
dollars. Q. 3951. Did you give the money 
to yoin: husband? A. Yes, sir. Q. 3952. 
How long ago was that? A. I don't recol- 
lect that Q. 3933. About how long? A. 1 
don't recollect how long ago it was. Q. 
3954. Within four or five years? A. I can- 
not say, my head aches so. Q. 3955. Did 
you ever receive any of the proceeds yom*- 
self? A. Yes, sir, he paid some small bills 
of mine out of it Q. 3956. Do you know 
who has that stock now? A. I do not Q. 
3957. Please state what interest you have, if 
any, in the Redfield and Rice Manufacturing 
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Company, If so, state from wliom you de- 
rived the money you put into this company; 
whether you are a director of the company; 
how much stoclc, if any, you own in the 
company; how much was your original intei-- 
est, if any, and how much yom* present in- 
terest is, if any. A. I consider that my pri- 
vate business, and decline to answer any, ex- 
cept that my husband has no 'direct' or 'in- 
du-ect' interest in the matter. Q. i95S. Was 
any of the money which was put into this 
company by you derived from the sale, 
hypothecation, increase, or dividends of 
either of the American Telegraph Compa- 
nies? (Objected to as irrelevant by Mr. En- 
sign.) Adjourned until February 3, 1870." 
The counsel for said Mahlon Yail requests 
that said bankrupt be required to answer 
the questions above numbered 1042, 1043, 
1031, 1034, 1039, 1040, 1751, 1752, 2221, 2225, 
3219, 3260, 3261, 3262, 3278, 3279, 3280, 3281, 
3290. And said counsel also requests that 
said Helena Craig be required to answer the 
questions above numbered 3576, 3580, 3603, 
3722, 3727, 3729, 3730, 3734, 3735, 3740, 3741, 
3742, 3743, 3744, 3745, 3746, 3751, 3752, 3764, 
3773, 3775, 3776, 3783, 3786, 3787, 3798, 3805, 
3806, 3813, 3826, 3852, 3860, 3888, 3912, 3913, 
3914, 3915, 3916, 3917, 3919, 3925, 3957, 3958. 
I am of opinion that the several questions 
were aE pertinent and proper. 

BLATCHBOTORD, District Judge. I concur' 
with the register in his opinion. The clerk 
will certify this decision to the register, Odle 
Close, Esq. 



Case l^o. 3,325. 

CRAIG'S CASE. 

[1 Pet. C. C. 1.] * 

Circuit Court, D. New Jersey. April Term, 
1803. 

Practice. 

At an early period, after the organization of 
the federal courts, the rules of practice, in force 
in the state courts, which were similar to the 
English practice, were adopted by the judges of 
the circuit court. A subsequent change in the 
practice of the state courts, will not authorise a 
departure from the rules so adopted in the cir- 
cuit court. Rule for ti'ial by proviso. 

[Cited in Moan v. Wilmarth, Case No. 9,686.] 

In an ejectment against Craig, on motion 
of Mr. Leake for a non pros., unless the 
cause should be brought to trial at the next 
term, according to the practice in New Jer- 
sey, THB COURT determined that, as at 
an early period after the organization of the 
federal courts, the judges of the circuit com't 
had, by a rule, adopted the practice of the 
state coiuts, at which time the English prac- 
tice prevailed, it would be improper to de- 
part from it, in a special case, because the 
state practice is now changed, without first 
altering the general rule. According to the 
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English practice, as used before and at the 
time the general rule was made, the defend- 
ant can only move for a rule for trial hy pro- 
viso. 

Mr. Leake then moved, that the plaintiff 
should file the issue roll, within two months, 
or to show cause, at the next term, why a 
non pros, should not be entered. 

THE COURT gi-anted the rule, the same 
being conformable to the English practice. 



Case K"o. 3,3S6. 

CRAIG V. BROWN. 

[Pet. C. 0. 139.] 1 

Circuit Court, D. Pennsylvania. April Term, 
1815. 

Action on Bill of Exohasge— rLBAniNO and 
Pnoop. 

1. In an action where the declaration stated 
that E. Brown was attached to answer, and 
proceeded to allege in his declai-ation, the draw- 
ing of a bill of exchange by Elisha Brown; evi- 
dence of a bill of exchange signed by Elijah 
Brown, cannot be given in evidence. 

2. The plaintiff was allowed to take off a non- 
suit and to amend the declaration, on payment 
of costs. 

The declaration recited that E. Brown was 
attached to answer the plaintiff; and then 
proceeded to declare against him, as Elisha 
Brown, on a protested bill of exchange, 
drawn by him in favour of the plaintiff. At 
the trial, the plaintiff offered in evidence to 
support his dedarataon, a bill of exchange 
signed E. Brown, and proved the hand writ- 
ing to be that of Elijah Brown, as the wit- 
ness had generally heard him called, and did 
not recollect ever to have heard him called 
Elisha Brown. The defendant's counsel ob- 
jected to this evidence, on account of the 
variance between the proof and the declara- 
tion. 

Mr. Shoemaker, for plaintiff. 
Mr. Chauncey and J. R. Ingersoll, for de- 
fendant. 

THE COURT sustained the objection; ob- 
serving that it would be improper to per- 
mit a paper to go to the jury, having the sig- 
nature of the defendant in the suit, unless 
it is proved to be his signature, by sufficient 
evidence. This suit is against Elisha Brown, 
and the bill of exchange offered in evidence 
is signed by Elijah Brown. 

The plaintiff suffered a nonsuit. He after- 
terwards moved to set aside the nonsuit, and 
to have leave to amend his declaration, 
which was allowed by THE COURT, upon 
his paying the costs. 

[NOTE. On the trial, plaintiff suffered a 
nonsuit. Case No. 3.327. Plaintiff thereafter 
commenced a new action. Judgment was ren- 
dered for defendant on demurrer to the replica- 

* [Reported by Richard Peters, Jr., Esq.] 
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tion, with leave to plaintiff to amend (Case No. 
3,329); and, on the trial of the new action, 
plaintiff was again nonsuited (Case No. 3,330). 

[See, also, the discharge of a rule to show 
cause why defendant should not be discharged 
on common bail. Case No. 3,32S.] 



Case Wo. 3,8S7. 

CRAIG V. BROWN. 

[Pet. O. O. 171.]^ 

Circuit Court, D. Pennsylvania. Oct. Term, 
1815. 

Action on Bill op ExcnANGE— Striking Out 
Indorsement— Notice. 

The bill was drawn by the defendant at New 
Orleans, on Philadelphia, in favour of the plain- 
tiff, and was by him indorsed, in full, to a third 
person, and had been regularly protested for 
non-acceptance and non-payment; but no notice 
of the dishonour of the bill was proved to have 
been given to tlie drawer. The indorsement be- 
ing in full, cannot be struck out at the time of 
trial. The want of notice prevents a recovery 
by the plaintiff. 

Action on a bill of exchange, drawn by 
the defendant [Elijah Brown] at New Or- 
leans, on .Tames Brown and Co. of Philadel- 
phia, dated in July, 1807. 

The bill was drawn in favour of Lewis 
Craig, Esq., and indorsed in full, by Lewis 
Craig, Junior, but they were proved to be the 
same person. The bill was regularly pro- 
tested for non-acceptance, and non-payment. 
No proof of notice being given, the defend- 
ant moved for a nonsuit, on that ground; 
and because the bill has an indorsement on 
it, and no proof that the plaintiff had paid 
the amount to the indorser, or had in any 
other way become entitled to the bill. As to 
the second objection, WASHINGTON, Circuit 
Justice, asked if the plaintiff might not now 
strilvc out the indorsement, possession of the 
bill being prima facie evidence, that the plain- 
tiff had paid the indorser? J. R. Ingersoll 
and Ohauncey, for the defendant, answered; 
that if the bill had been indorsed In blanu, 
this might have been done, but not where the 
indorsement is in full, and cited [Gorgerat 
V. McOarty] 2 DaU. [2 TJ. S.] 144; [Steinmetz 
v. Currey] 1 DaU. [1 U. S.] 234. 

[For a prior nonsuit, see Case No. 3,326.] 

Shoemaker, for plaintiff. 
J. R. Ingersoll and Chauncey, for defend- 
ant. 

00803 COURT directed the plaintiff to be 
called for both the reasons assigned. 
Nonsuit. 

psrOTE. On the nest day, plaintiff instituted 
a new action, and judgment was rendered for 
defendant on demurrer to the replication. Case 
No. 3,329. Plaintiff amended, and was non- 
suited on the trial. Case No. 3,330. 

[See, also, the discharge of a rule to show 
cause why defendant should not be dis- 
charged on common hail. Case No. 3,328.] 

* [Reported by Richard Peters, Jr., Esq.] 
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Case No. 3,3S8. 

CRAIG T. BROWN. 

[Pet. O. O. 352.] ^ 

Circuit Court, D. Pennsylvania. Oct. Term, 
1816. 

Evidence— Legislative and Jddicial Proceed- 
ings—Authentication — Discharge on Common 
Bail. 

1. Form of authenticating the legislative and 
judicial proceedings of one state, in order to 
their admission in evidence in other states. 

[Cited in V. «. v. Wilson, Case No. 16,730; 
Bennett v. Bennett, Id. 1,318.] 

2. The certificate of the presiding judge of the 
court of the state of Louisiana, stating that the 
person whose name is signed to the attestation 
of a record, is clerk of the court, and that the 
signature is his own hand writing, is not in con- 
formity with the provisions of the act of con- 
gress of 1700 [1 Stat. 122J. 

[Cited in Taylor v. Carpenter, Case No. 13,' 
785; Trigg v. Conway, Id. 14,172.] 

3. A printed pamphlet containing the law of 
the state of Louisiana, is not admissible in evi- 
dence. 

4. The attestation of a record of the proceed- 
ings of a court, according to the provisions of 
the act of congress, must be in conformity with 
the form used in the state from whence the rec- 
ord comes, and the only evidence of this fact is 
the certificate of the presiding judge of that 
court. 

[Cited in U S. v. Wilson, Case No. 16,730.] 

5. Evidence on which the court will discharge 
on common bail, ought not to be of a doubtful 
nature. 

[Cited in Parkhurst v. Kinsman, Case No. 10,- 
761.] 

Rule to show cause why the defendant 
[Elijah Brown] should not be disehai'ged on 
common bail, on the groimd of the defendant 
having been discharged from all his debts 
under the insolvent, law of the state of 
Louisiana, formerly the territory of Orleans. 

The plaintiff [Lewis Craig] showed cause 
by producing a positive affidavit of the debt, 
and in answer ta the ground of discharge al- 
leged by the defendant, he objected: First, 
that the law of Orleans, vmder which these 
proceedings took place, and the record of the 
com-t which granted the discharge, are not 
properly authenticated. Second, that if they 
were properly authenticated, still a discharge 
imder an insolvent law in one state, is not a 
ground of discharge in any other state. 

WASHINGTON, Curcuit Justice. The ob- 
jections to the record being offered in evi- 
dence, are, that the seal of the court is not 
affixed to it, nor is it certified by the judge, 
that the record is authenticated in due form. 

The act of congress of the 26th of May. 
1790 [1 Stat 122],— 2 Laws [Bior. & D.] 
102,— declares that the records and judicial 
proceedings of the courts of any state, shall 
be proved or admitted In any other court 
within the United States by the attestation 
of the derk and the seal of the court annex- 
ed, if there be a seal, together with a certifi- 
cate of the judge, &c. that the said attesta- 

* [Reported by Richard Peters, Jr., Esq.] 
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tion is in due form. As to the mode of au- 
tlienticating the legislative acts of the sev- 
eral states, the same law declares, that It 
shall be by affixing thereto the seal of the 
respective stat^. 

The record offered in evidence in this ease, 
has the signature of the clerk, with the seal 
of the late territory of New Orleans, affixed, 
the clerk certifying, that no seal has yet been 
provided for the state and the certificate of 
the presiding judge of the court states, that 
the person whose name is signed to the at- 
testation, is derk of the said court, and that 
the signature is in his own proper hand writ- 
ing. As to the law of the territory, it is print- 
ed in a small pamphlet, in the French and 
English languages, but has no seal whatever 
affixed. It is objected to this evidence, first, 
that it has not the seal of the court; and sec- 
ondly, that it is not certified as the law di- 
rects. 

First. Whenever the court whose record is 
certified has no seal, this fact should appear, 
either in the certificate of the clerk, or in 
that of the judge. In this case the seal 
afllxed is stated to be that of the late terri- 
tory of Orleans, not of the court; and it is 
further stated that no seal has been provided 
for the state. But from the impression of the 
seal, it would seem that it had belonged to 
the court before the territory was erected in- 
to a state; in which case it might well con- 
tinue to be the seal of the cornet, under the 
new form of government, although no new 
provision for that purpose had been made. 
There are strong reasons for believing that 
the circumstance which has given rise to this 
objection, has proceeded from an inaccuracy 
of expression in the clerk, and I shall there- 
fore proceed to examine the other objection 
without giving any decided opinion as to the 
suflBciency of this. 

Second. In answer to« this objection it is 
contended, that the attestation of the derk 
appears upon the face of it to be in due form, 
and that the certificate of the judge, though 
it does not expressly state it to be so, con- 
tains what amounts to such an allegation, 
and is therefore a substantial compliance 
with law. I cannot accede to this argument. 
Each state has a form of its own for authen- 
ticating records, prescribed either by positive 
law, or by practice; and to make those rec- 
ords evidence in the other states, congress 
has thought proper to declare, that the attes- 
tation must be, not according to the form 
used in the state where it is offered, or to 
any other form generally observed, but to 
that of the state or of the court from whence 
the record comes; and the only evidence of 
this fact, is the certificate of the presiding 
judge of that court. I infer that the form in- 
tended by the law is that which I have stat- 
ed, from the cu'cumstance, that congress has 
prescribed none, and it is not to be supposed 
that the judge who gives the certificate, 
should be acquainted with any other form 
than that of his own state or court 



But it is contended, that although this cer- 
tificate should be too informal to entitle the 
record to be given in evidence, upon the trial 
of the cause, it is nevertheless sufficient up- 
on a question of bail. The answer to this is, 
that the record in question is not evidence for 
any purpose, because it is not so authenti- 
cated as to entitle it to credit It is in fact 
no more than a paper having the signature 
of a person who stiles himself derk of the 
court but who is not shown by the certificate 
to be so, inasmuch as it states a fact which 
the law does not authorise or require the 
judge to cei-tify; and therefore it is the same 
thing as if the certificate had been omitted 
altogether. 

As to the law of the territory of Orleans, 
upon which these proceedings have been 
foimded, it is equally inadmissible; not being 
authenticated under the seal of the state of 
Louisiana, as the act of congress requires. 

Evidence, on which the court will discharge 
on common bail, ought not to be of a doubtful 
nature; since the plaintiff may lose his debt 
altogether, if it should turn out that he was 
entitied to demand spedal bail. A mistake 
made on the other side may be productive of 
inconvenience to the defendant but the con- 
sequence will be less serious. 

Rule discharged. 

[NOTE. For dismissal of the action, see 
Case No. 3,330.] 



Case Wo. 3,329. 

CRAIG- V. BROWN. 

[Pet 0. O. 443.] 1 

Circuit Court D. Pennsylvania. April Term, 
1817. 

Pleading — Duplicity. 
A replication to the plea of the statute of limi- 
tations, which stated that the debt arose on an 
account between merchant and merchant, and 
that the plaintiff was beyond sea, is bad for 
duplicity. 

This was an action [by Lewis Craig against 
Elijah Brown] on a bill of exchange against 
the drawer. The pleas were non assumpsit, 
and non assumpsit infra sex annos. Repli- 
cation to the second plea, that an action for 
the same debt was brought in this court, in 
the year 1813, and in 1815 the plaintiff was 
nonsuited [Cases Nos. 3,326 and 3,327], and 
that six years had not nm since the first non- 
suit; that the debt sued for arose upon an 
account between merchant and merchant; 
and that the plaintiff was beyond seas when 
the cause of action arose, viz. at New Or- 
leans, and he has not since been within the 
state of Pennsylvania. To this plea the de- 
fendant demurred, stating for cause, first, 
that the replication is a departure from the 
declaration, which states that the cause of 
action is a bill of exchange; and second, that 
it is double. 

^ [Reported by Richard Peters, Jr., Esq.] 
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[For discharge of a rule to show cause ■why- 
defendant should not be discharged on com- 
mon bail, see Case No. 3,328.] 

WASBOn^GTON, Circuit Justice. The sec- 
ond cause of demurrer is fatal to the replica- 
tion. The replication contains three distinct 
answers to the plea. Judgment must be giv- 
en for the defendant 

The plaintiff then moved for leave to 
amend, which was granted. 

[NOTE. On. the trial the plaintifiE was non- 
suited. Case No. 3,330.] 



Case Wo. 3,330. 

CRAIG V. BROWN. 

[3 Wash. O. C. 503.] ^ 

Circuit Court, E. D. Pennsylvania. Oct. Term, 
1819. 

Limitation op Aotioxs—Kew Promise— Payment 
■WHEN Able — Evidence — State Statute. 

1. Action on a bill of exchange, drawn by the 
defendant, in favour of the plaintiff, at New- 
Orleans, on J. B. of Philadelphia, in 1807. The 
declaration contained a special count, on a new 
promise made by the defendant in 1809, to pay 
the bill if he should ever be able, with an aver- 
ment of his ability. To this count the defend- 
ant pleaded lie statute of limitations. 

2. The act of the assembly of Pennsylvania, 
passed in 1815 [6 Laws, 3, e. 4], authorizing the 
notarial acts of notaries public to be given in 
evidence, is not obligatory in the circuit court of 
the United States. 

3. Where a promise has been made to a per- 
son, who was not the agent of B., and had no 
autliority from him to pay a debt due to B., in a 
different manner from the orisrinal contract, and 
B. is not present, and does not accept the prom- 
ise, B. cannot afterwards institute a suit upon 
the engagement. 

4. Where a promise is made to pay a debt 
when able, and the creditor does not wait, but 
proceeds immediately in the original obligation, 
before the defendant had ability to pay, he can- 
not afterwards resort to the promise of pay- 
ment when able. 

This was an action [by Lewis Craig, against 
Elijah Brown] on a bill of exchange, dated 
11th July, 1807, drawn at New-Orleans, on 
James Brown & Co. of Philadelphia, at sixty 
days after sight, by the defendant, Elijah 
Brown, in favour of the plaintiff. The decla- 
ration contains the usual money counts, and 
also a coiml^ stating a new promise, made by 
the defendant to the plaintiff in 1809, to pay 
this bill, if he should ever be able to do so; 
with an averment that he was able to pay. 
Pleas, to all the counts, non assumpsit, and 
to the count on the bill of exchange, non as- 
sumpsit within six years. By a -written 
agreement, made between the counsel on 
each side, a replication to the plea of the act 
of limitations was dispensed with; and the 
plaintiff was permitted to give any legal evi- 

^ [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



dence, to prove a new promise, or the inap- 
plicability of the statute of limitations. 

Shoemaker, for the plainttEf, in his open- 
ing, gave in evidence the biU of exchange, 
and offered to read the protest; which was 
objected to by the defendant's counsel, on 
the ground that this is an inland biU, which 
requires no protest; and that, therefore, the 
protest offered in evidence was inadmissible. 
The plaintiff's counsel acquiesced in this ob- 
jection, and relied merely on the act of as- 
sembly of this state, passed in 1815, author- 
izing -Oie acts of notaries public and other 
officers to be given in evidence. But the 
court was of opinion, that ftiis law did not 
apply to, nor is it obligatory on, this com*t. 
As to the question,, whether this is atL inland 
bm or not, the court was not asked to give 
an opinion, and gave none. No proof was 
offered by the plaintiff, that this bill was pre- 
sented to the drawee for acceptance, or that 
notice of its non-acceptance or non-payment 
was given to the drawer. The plaintiff fur- 
ther stated, in his opening, that a suit was 
commenced on this bill, in November, 1813; 
and a nonsuit was suffered in October, 1815 
[Cases Nos. 3,326 and 3,327], and on the next 
day this suit was instituted. 

It was proved by a witness, that in the 
year 1809, the defendant, speaking of this 
bill, and of others which he had drawn in 
the year 1807, on James Brown & Co., and 
which had been dishonoured, said; that he 
was not then able to pay them; but that he 
would do so, if he ever got able. The per- 
son to whom this declaration was made, was 
not the agent of the plaintiff; and had no 
authority to make any negotiation whatever, 
with the defendant, respecting this bill. An- 
other witness stated, that the defendant was, 
in his opinion, able to pay this bill in the year 
1816, and afterwards. 

The plaintiff having dosed his evidence 
here, the defendant's counsel, Joseph R. Inger- 
soll, and Chauncey, moved for a nonsuit up- 
on the following grounds— 1. That no proof 
having been given, that this bill was at any 
•time presented for acceptance and payment, 
and notice of its dishonom: given to -the de- 
fendant, the plaintiff cannot recover on the 
count on the bDl. Neither can he succeed 
on the count upon the new promise; because, 
1, The defendant was no party to it, nor did 
he ever acquiesce in it; but on the contrary, 
his first suit was in derogation of it 2. The 
suit was brought before the time when the 
defendant's ability to pay is proved. 3. That 
there was no existing debt as the considera- 
tion of the new promise, on account of the 
want of presentation of the bill and notice. 

On the other side, it was contended, that 
the drawing of the biU created a moral obli- 
gation to pay it, which is a sufficient consid- 
eration; and that the subsequent promise 
amounts to a waiver of the defendant's right, 
to insist upon proof of a presentation of the 
bill, and of notice; and is also an answer to 
the statute of limitations;— that a person for 
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wliose benefit a promise is made to a third 
person, may sue on that promise. He cited 
Selw. N. P. 51, 52; 1 Bac. Abr. 271; 15 Vin. 
Abr. 119, pi. 6; 2 Term R. 713; 2 Camp. 188; 
5 Johns. 248, 385. 

[For judgment for defendant on demurrer 
to the replication, see Case No. 3,329; and, 
for the discharge of a rule to show cause why 
defendant should not be discharged on com- 
mon bail, see Case No. 3,328.] 

JMr. Shoemaker, for plaintiff. 
Mr. Ohauncey and Joseph E. ingersoU, for 
defendant. 

WASHINGTON, Circuit Justice, delivered 
the opinion of the court. 

If the plamtiff give any evidence, from 
which the jury may imply facts suflBicient to 
support the action, the comrt will never take 
the case from the jury by dii-ecting a non- 
suit. But if, after giving the fuUest weight 
to the evidence, the plaintiff is not entitled, 
in point of law, to a verdict, it would be a 
mere waste of time to proceed further in 
the trial; and it is then proper to direct the 
plaintiff to be called. It is impossible for 
the plaintiff to succeed upon the count on 
the bill of exchange, because of the total 
absence of proof, that it was presented for 
acceptance; or that if it were presented, no- 
tice of its dishonour was at any time given 
to the defendant. 

It is contended, that the subsequent prom- 
ise of the defendant amounted to an acknowl- 
edgment of both these facts, and to a waiver 
of any advantage which might be taken on 
account of a want of evidence to prove them. 
But we take the law to be perfectly dear, 
that to produce these consequences, the prom- 
ise must be a valid one; must be clearly made 
out in proof; must be absolute; and should 
appear to have been made upon a fuU knowl- 
edge of the facts, which the promise is sup- 
posed impliedly to admit. In this case, the 
promise was not made to the plaintiff nor to 
his agent;— it was conditional, and might 
therefore be consistent with a denial of those 
facts; and there is no evidence whatever, 
that the facts were known to the defendant; 
particularly, that of the non-presentation of 
the bill. The plaintiff's case, therefore, is not 
relieved from the objections to his recovery 
on the first count, by his subsequent promise 
or declaration. 

As to the count upon the promise, as con- 
stituting a new contract, the objection that 
the plaintiff was no party to it, is fatal. If 
it was valid to bind the defendant to pay 
whatever he should b© able, it must have 
been also obligatory upon the plaintiff, to 
wait until that event should take place. But 
this was clearly not so. The declaration was 
not made to the plaintiff, nor yet to any per- 
son authorized by him to assent to it, or, 
in any respect, to bind him. It was never 
afterward ratified by the plaintiff, in word or 
in deed. So far from it, he afforded record 



proof of his dissent, by instituting his suit 
at least two years before it is pretended that 
the defendant was able to pay; and ground- 
ing it, not on the new promise, but upon the 
original cause of action. He cannot now be 
permitted to avail himself of a promise which 
he has once refused his assent to, because 
it wiU now serve his purpose. 

The plaintiff agreed to be called. 

Nonsuit 
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Case KTo. 3,831. 

CRAIG V. CUMIvnNGS. 

[2 "Wash. C. C. 505; ^ 1 Pet C. C. 431.] 

Circuit Court, D. Pennsylvania. Jan., 1811. 

Jurisdiction — Diverse Citizenship— Action 
AOAiNST Joint Debtors. 

1. Action by Craig, a citizen of Kentucky, 
against J. P., a citizen of New-Orleans, and 
Oummings, a citizen of Pennsylvania, upon 
whom only the process was served, and non est 
inventus returned by tlie marshal as to J. P. 
Cummings entered a plea to the jurisdiction, 
stating that J. P. was not a citizen of Pennsyl- 
vania, but was a citizen of New-Orleans; to 
which there was a general demurrer by the 
plaintiff. 

[Cited in Shute v. Davis, Case No. 12,828; 
aiorrison v. Bennet, Id. 9,843; Nesmith v. 
Calvert, Id. 10,123; Wiggins V. Railway 
Co., Id. 17,626.]- 

2. By the law and practice of Pennsylvania, 
if the sheriff return non est inventus as to 
one defendant, and service of the writ on the 
other, the plaintiff may proceed against the lat- 
ter on a joint eontraet, stating in the declaration 
the return of tJie writ. 

[Cited in Picquet v. Swan, Case No. 11,134.] 

3. The defendant who has been served with 
process, cannot avail himself of the want of ju- 
risdiction in the court, as to a person who is 
severed from him, and is no longer to be consid- 
ered a defendant in the cause. 

Action by Craig, a citizen of Kentucky, 
against J. P., a citizen of New-Orleans, and 
Cummings, a citizen of Pennsylvania. The 
process was served on Cummings only, and 
non est inventus as to J. P.; and the decla- 
ration is against him only, reciting the writ 
and the return. Plea to the jiu:isdiction, 
stating that J. P. was not and is not a citi- 
zen of Pennsylvania, but was and is a citizen 
of New-Orleans. To this there was a gen- 
eral demurrer. 

WASHINGTON, Circuit Justice, delivered 
the opinion of the court 

If J. P. had been served with process in this 
case, he might have pleaded to the jurisdiction 
of the court because, by the 11th section of the 
judicial law [of 1789 (1 Stat 79)], the court 

* [Originally published from the MSS. of Hon , 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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cannot entertain the suit, except an alien lie a 
party, or the suit is between a citizen of the 
state where the suit is brought, and a citizen 
of another state. But neither Graig nor J. P. 
is a citizen of this state, where the suit is 
brought It is true, that under another clause 
of this section, it is not necessary that the 
defendant should be an inhabitant of the 
state in which the suit is brought, if he be 
there served with the process; but if he be 
not an inhabitant of that state, the plaintiff 
must be, in order to give jm'isdiction to that 
corn-t; and therefore, J. P. might well be 
sued in the circuit court of Kentucky, where 
the plaintiff is an inhabitant, if the process 
were there served upon him. 

But the question in this case is, can Cum- 
mings avail himself of the want of jurisdic- 
tion, in respect to his associate in the writ, 
but who is not declared against? It is ad- 
mitted at the bar, that by the law and prac- 
tice of this state, if the sheriff return non est 
inventus as to one defendant, and service of 
the writ on the other, the plaintiff may pro- 
ceed against the latter singly, though upon 
a joint conti-act, stating in his declaration the 
return on the writ This being the case, 
tiiere can exist no good reason why the de- 
fendant who is served with the process, 
should avail himself of the want of jurisdic- 
tion in the court, as to the other person nam- 
ed in the writ, who is severed from him, and 
is no longer to be considered as a defendant 
In the cause. Demurrer sustained. 



Case No. 3,833. 

CRAIG et al. v. FISHER. 

[2 Sawy. 345;^ 5 Pac. Law Rep. 52.] 

Circuit Court, D. California. Feb. 4, 1873. 

Violation of Injuxction— Caution. 

1. Defendant was injoined from making or 
selling a patented "hose pipe provided with in- 
ternal radial plates," designed to straighten the 
stream of water employed in hydraulic mining 
so as to throw a solid stream. After the injunc- 
tion, defendant took the radial plates out of old 
wocn-out machines sold by the patentee, insert- 
ed them in new pipes, and sold the machines 
thus constructed. Held, that this constitutes a 
new machine, and not merely the repair of an 
old one, and is a violation of the injunction. 

2. Parties cautioned against experimenting to 
see how near they can come to the violation of 
an injunction, and escape the consequences. 

[Cited in Wells v. Oregon Ry. & Nav, Co., 19 
Fed. 22.] 

Proceeding [by R. R. Craig and others 
against F. H, Fisher] for contempt in violat- 
ing an injunction. 

M. A. Wheaton and M. M. Estee, for the 
motion. 
B. Morgan, contra, 

SAWYER, Circuit Judge. I have examined 
carefully the affidavits and counter-affidavits 

^ [Reported by L. S. B. Sawyer, Esq., and here 
reprinted by permission.] 



presented in this case; also the patent. The 
affidavits of the defendant do not meet specif- 
ically the particular facts alleged in the affi- 
davits of the complainant as to the acts of 
the party, and from the affidavits of the de- 
fendant himself, I am satisfied that he has 
-to some extent manufactured and sold ma- 
chines embodying the patent. I am not sat- 
isfied that even the plates used were plates 
that were either sold by Craig, or by author- 
ity of the party owning the patent, unless 
possibly it might have been one set. How- 
ever that may be, I do not think he has any 
right to take the plates, even if Craig had 
sold the machine containing them— to take 
plates from a worn-out machine, and insert 
them in another pipe to be used again. The 
patent, it seems to me, is very clear upon the 
subject. It sets out the nature of the inven- 
tion, and what the claim of the patent is. 
It is not for plates without the pipe, or for 
the pipe without the plates, but the pipes and 
plates combined; that is the instrument pat- 
ented for the purpose of straightening .the 
stream of water. The language of the claim 
in the patent is: "A hose pipe provided with 
internal radial plates substantially as and 
for the pm-pose herein set forth." The plates 
are nothing, except as used in connection 
with the pipe. If the pipe is worn out, the 
machine is gone, so far as that machine is 
concerned. The pipe with its appliances 
combined is the thing patented. The plates 
are fixed to it in the manner described, and 
for the purposes indicated. I do not think 
the defendant is entitled to take the old 
plates and use them in a new pipe, and I 
am not satisfied, even if it were so, that all 
of these plates were ever sold or made by the 
authority of the patentee; possibly one set of 
them was; it may be that some of the others 
were, but if they were, it is not satisfactorily 
shown to be so. The machines made and 
sold by defendant are essentially new ma- 
chines—not old ones repaired. I think, clear- 
ly, there has been a violation of this injunc- 
tion, and from the facts that have been here 
set forth, and the fact that this is a second 
application, it is evident that the defendant 
did not intend in good faith to obey the in- 
junction. It at least seems to be so. On the 
hearing of the former application "I dischar- 
ged the party upon payment of a small fine, 
because I thought it possible that he had 
honestly mistaken his rights. I had grounds 
to suppose so, but he was distinctly admon- 
ished that it was not at all- safe to experi- 
ment with a view of seeing how near he 
could come to violating the injunction, and 
not violate it; and I suggested that those who 
undertake to see how near they can come to 
doing the prohibited thing without passing 
the line will be very apt to overstep the 
bounds, and make themselves amenable to 
the law. I cautioned and admonished the de- 
fendant particularly on that point here be- 
fore, and I do not think there is any excuse 
on this occasion for the violation of the in- 
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junction. It may be that the court has erred 
in issuing the injunction. I do not claim 
that this court is infallible. If the court has 
erred, there is a mode provided for correct- 
ing the error, but erroneous or not, the judg- 
ment and the injunction are valid until re- 
versed or set aside, either by this court or 
the appellate court, and the process of this 
court must be respected. 

This is, as I said before, a second ofEense, 
and I shall, therefore, as I intimated to the 
defendant on the former occasion, be more 
severe in punishment than I was then. The 
punishment then was light, because I thought 
it likely that the party had not in bad faith 
intended to violate the injunction; but I am 
not satisfied that this is the case now; on 
the contrary, I think it clearly appears that 
he does not intend in good faith to observe 
the injunctiou. 

The court, therefore, adjudges the defend- 
ant in contempt, as charged in the affidavits; 
that he pay a fine of ?500, and pay to the 
complainant the costs of this proceeding, to 
be taxed by the clerk, including $100 as coun- 
sel fee, and that he be imprisoned in the 
county jail of Santa Clara county for the 
period of five days, and in default of the pay- 
ment of the fine and costs, said imprison- 
ment to be continued until they are paid, or 
until the further order of the court 

The counsel for complainant will draw a 
judgment in accordance with this order. 
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Case No. 8,333. 

CRAIG V. The BLARTFORB. 

DL McAll. 91.] "■ 

Circuit Court, D, California. July Term, 1856. 

Final Decree. 

A decree final In other respects, is not convert- 
ed into an interlocutory one because it directs a 
taxation of costs. 

[Cited in Re Place, Case No. 11,201.] 

In admiralty. A decree was rendered by 
the court in this case, on the 25th October, 
1856 [case unreported]. No appeal having 
been perfected within ten days after the de- 
cree rendered, execution has been sued out. 
A motion is now made to stay the said exe- 
cution, and arrest all proceedings thereon, up- 
on the alleged "ground that the said decree 
was an interlocutory, and not a final one. 

John v. Watson, for appellant 
William Barber, for appellee. 

McAllister, circuit Judge. Three po- 
sitions are taken to sustain this motion: 1st 
That the decree provides for the entry of a 
judgment and does not decree that a judg- 
ment be entered; 2nd. That the decree directs 

* [Reported by Cutler SIcAllister, Esq.] 



a taxation of costs; 3d. That the costs in 
this case have never been taxed. 

The practice of the district court of the 
TTnited States for this district and of this 
court, has invariably been to award execu- 
tion against stipulators in a bond, without 
the previous service upon them of a rule nisi. 
I see no reason to depart from that practice, 
left, as it seems to be, by the authorities, to 
the discretion of the com^t But it is urged 
that whatever may have been the practice of 
the court on this point, the decree in this 
case, instead of declaring that judgment is 
entered, directs that judgment be entered, 
and therefore the decree is not final. In 
drafting the decree it certainly would have 
been proper to have used the word "is," in- 
stead of "be." I cannot consider the error 
such as converts a final into an interlocutory 
decree. If it has that efEect, the appellant 
has no standing in this court He has treat- 
ed the decree of the court below, precisely sim- 
ilar in language, as final, and has appealed 
fi-om it as such. Its language is, "That a 
summary judgment be entered against the 
stipulators." Now, no appeal can be prose- 
cuted from that court to this, save upon a 
final decree. It is by treating that decree as 
such, the appellant is in this court; and if 
the substitution of tiie word "be" for "is," 
converts a final decree into an interlocutoiy 
one, this appeal must be dismissed. More 
than ten days having elapsed since this de- 
cree was rendered, tiie party is entitled to 
execution, unless the decree is to be deemed 
interlocutory because it directs a taxation of 
costs. It is contended that such decree does 
not become final until such taxation shall 
have been made. The act of congress [of 
1803]— 2 Stat 244^prescribes that appeals 
shall be from all final decrees and judg- 
ments, where the matter in dispute exceeds 
two thousand dollars, exclusive of costs. 
This excludes the idea of costs forming any 
portion of the decree appealed from. In 
fact, costs, as to the amount of them, are not 
subject to the revision of the supreme court, 
and are left to the discretion of the court 
below. Canter v. American Ins. Co., 3 Pet. 
L28 U. S.] 307. 

An appeal which finally disposes of an 
amount equal to two thousand dollars, would 
seem to be a final deci'ee that can be carried 
up without reference to costs. The case of 
Sizer V. Many, 16 How. [57 U. S.] 102, is 
applicable to this point That case was car- 
ried to the supreme court; and the judgment 
had no costs inserted in it. It was treated 
as a final judgment, for the court acted on 
it, and it was confirmed; there being a di- 
vision of opinion in the court Such division 
was not, however, on any question as to the 
final character of the judgment. After the 
afiSrmance, a mandate was sent down, and 
the court below permitted the costs to be in- 
serted nunc pro tunc, as part of the original 
judgment. From this action of the court, a 
second writ of error was prosecuted, and a 
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motion made to dismiss the cause for want 
of jurisdiction on other grounds, and the 
order of the court below in relation to the 
costs, was sustained. On this point, the 
court say, "But as the question raised in this 
ease may often occur in the circuit com'ts, 
and it is important that the practice should 
1)0 uniform, it is proper to say that we con- 
sider the decision of the chrcuit court, allow- 
ing those costs to he taxed after the receipt 
of the mandate from this court, to have been 
correct and conformable to the general prac- 
tice of the court" 16 How. [57 U. S.] 104. 

The proctor for appellant does not in his 
brief deny that the supreme court would en- 
tertain jurisdiction of an appeal from the 
decree in this case, which he admits "to be 
final and appealable in its nature and sub- 
ject-matter." This admission seems to be 
conclusive on the point; for, if they wotild 
do so, it would be on the ground that the 
decree was final. They could not do so if 
the dea'ce were interlocutory. 

It Is urged that the true and only question 
is, whether the plaintiff is in a condition to 
sue out an execution. True; but, so far as 
the question concerns the character of the 
decree, it resolves itself into the inquiry, Is 
the decree final or interlocutory? If final, 
then the party is not prevented from suing 
out his execution on the allegation that he 
has sued it out, or is about doing so, within 
ten days after the rendition of an interlocu- 
tory decree. If he has done so irregularly, 
by not having given notice of taxation, or by 
no taxation of costs, such fact cannot change 
the character of lie decree in connection 
with the appeal. If it was final originally, 
it does not cease to be so by any irregularity 
in the mode of issuing the execution. The 
question, however raised, to "this complex- 
ion must come at last." Was the decree in 
this case interlocutory because it embodied 
a direction for the taxation of costs, and 
could not, as alleged, become final until such 
taxation had talien place? The argument 
urged is, that a final judgment cannot be 
deemed to have been rendered unless a pre- 
vious taxation of costs had taken place. But 
the supreme court says, in the case previous- 
ly cited, "The costs are, perhaps, never in 
fact taxed, until after the judgment is 'ren- 
dered; and, in many cases, cannot be taxed 
until afterwards." 

Now, if the costs are not to be necessarily 
taxed before judgment, and sometimes have 
necessarily to be taxed afterwards, the final 
character of it is not changed by taxation; 
and surely a direction in the judgment, for 
a taxation of costs, will not convert it into 
an interlocutory proceeding. If a judgment 
rendered before taxation of costs be not final, 
we must impute usurpation of jurisdiction to 
the supreme coiu:t; for we have seen that 
they bave exercised appellate jurisdiction 
over a decree which was not final, if the 
proposition contended for be sustained. It 
is ti"ue, as asserted by proctor for appellant. 
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the chief justice speaks of the omission to 
insert in the judgment any amount of costs 
as the result of "oversight" or "mistake;" but 
if the irregularity had been such as to pre- 
vent the court from recognizing the decree as 
final, they could not have taken jurisdiction, 
for it depended upon the final character of 
the decree. A decree is final for the pm:- 
poses of an appeal when it is in a condition 
to be executed without further proceedings 
therein in court Unlike a reference to a 
master, referee, or commissioner, whose ac- 
tion must receive the confirmation of the 
court, the taxation of the costs is a ministe- 
rial act, and no proceedings thereon m court 
are had. If the taxation be erroneous, a re- 
taxation, under the direction of the judge, by 
the derk, can be obtained; but the miscoii- 
duct of the derk cannot affect the original 
character of the decree. Considering it final, 
ten days having elapsed since the rendition 
of it, the act of congress interposes, and it 
is out of the power of this court to prevent 
the plaintiff from stdng out his execution. 

The third and last gi'ound taken in support 
of this motion, is, that there has been no 
taxation of costs. That circumstance can- 
not convert a final into an interlocutory de- 
cree. The appellant might at any time have 
obtained a taxation; and if one had been 
irregularly made, he had his remedy. In- 
dependently of any written rule, according 
to the general practice of the court he could 
have excepted to the taxation. This right, 
and the manner in which it is to be exer- 
cised, is embodied in rule 159 of the dis- 
trict court of the United States for the south- 
ern district of New York; the rules of which 
court are adopted by this, where not in- 
consistent with its written rules. By that 
rule, it is provided that if costs be taxed 
without notice, they shall be subject to re- 
taxation at the cost of the party obtaining 
the taxation. The failm-e to obtain taxation 
cannot operate as a supersedeas. The per- 
fecting of the appeal can alone, under the act 
of congress, so operate, where the decree is, 
as in this case, final. The taxation of costs 
is a step out of court, for the mere purpose 
of ascertaining the amount. In Jackson v. 
Yarick, 7 Cowen, 412, the court say, "The 
omission to give notice to tax costs, never 
affects the regularity of the judgment" 
"The only consequence of the omission of no- 
tice to tax, is a re-taxation at the expense of 
the party." 2 Wend. 244. In Field v. Part- 
ridge, 14 Eng. Law & Eq. 356, a motion had 
been granted to set aside an execution for 
the want of notice of taxation of costs. A 
rule nisi was obtained, to show cause why 
such order should not be rescinded. All the 
barons agreed to do so. Pollock, 0. B. says, 
"The omission to give notice of taxation, 
does not render the judgment and execution 
irregular." It is admitted that a party may 
recover a judgment and take out execution 
for what he has recovered, which shows to 
that extent the judgment is right. The court 
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must correct any error that has been intro- 
duced; but the execution ought not to be set 
aside. 

In Tiew of foregoing authorities, and of the 
reason of the thing, I conclude, first, that the 
decree in this case is final; and, second, that 
any irregularity in the taxation of the costs, 
or the omission up to this time of any ta:s:a- 
tion, can be corrected or supplied before the 
clerlv, under the direction of the judge at 
chambers, and cannot affect the decree, 
which, final when rendered, continues so. 

The motion made to stay the execution, and 
arrest aU proceedings xmder it, must be and 
hereby is denied. 
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Case HSo. 3,334. 

CRAIG- et al. v. MAKWBUL. 
[2 Blatchf. 545.] ^ 

Circuit Court, S. D. New York. Feb. Term, 

1853. 

Customs Dcties — Protest— Consul's Cektifi- 

CATE. 

^ 1. T\Tiere a protest against the payment of du- 
ties claimed a discount on the value in paper 
currency stated in the invoice, "as per consul's 
certificate," and the invoice stated the fair mar- 
ket value of the goods, at its date, at the foreign 
• port, in paper currency, and also the correct rate 
of discount for specie value: Held, that the 
statement in the protest amounted to an aver- 
ment that a proper consul's certificate was pre- 
sented to the collector with the invoice, or, at 
least, that the importer had one, or was able and 
offered to produce it. 
[Cited in Alsop v. Maxwell, Case No. 264.] 

2. It is not necessary that such a certificate 
should be absolutely presented with the invoice 
when the entry is made; but, if it is not so pre- 
sented, a bond must be given to produce it. 

3. When such a certificate is offered and re- 
jected, or when an offer is made to produce one, 
and the collector does not exact such bond, it 
will be presumed that the collector refused to be 
governed by the certificate if exhibited. 

4. Under such circumstances, the importer 
stands on the same footing as if such a certifi- 
cate had accompanied his invoice. 

This was an action [by William Craig and 
Charles M. Dutilh against Hugh Maxwell] to 
recover back an alleged excess of duties paid 
to the defendant, as collector of the port of 
New York. A verdict was taken for the 
plaintiffs, subject to the opinion of the cotu-t 

John S. McCulloh, for plaintiffs. 

J. Prescott HaU, Dist Atty., for defendant 

BETTS, District Judge. In September, 
1849, the plaintiffs made entry, at the custom- 
house at New York, of three parcels of goods 
imported from Trieste. The invoices were all 
dated at Trieste, July 10th, 1849, and the 
prices of the goods were stated therein in pa- 
per florins, with a discount of ISy^ per cent, 

^ [Reported by Samuel Blatehford, Esq., and 
here reprinted by permission.] 



to bring them to specie value. The same 
abatement was claimed by the plaintiffs on 
the entry, but it was refused them at the 
custom-house, and the collector, on the 24th 
of September, 1849, exacted and received pay- 
ment of duties upon the paper valuation of 
the invoices. The plaintiffs, at the time of 
payment, made on the entry the following 
protest, in writing: "We do hereby protest 
against the payment of duty on 2,939.52 flor- 
ins, as per entry, claiming a discount of 18^ 
per cent, on the paper currency, as per con- 
sul's certificate. We pay the amoimt exacted, 
to gain possession of the goods, claiming to 
have the difference refunded." 

No consular certificates are proved to have 
accompanied the invoices, nor is it shown 
that the collector demanded a bond of the 
plaintiffs for their after production. It was 
proved on the trial that the Invoices stated 
the fair market prices and value of the goods 
at Trieste at their date, in paper florins re- 
duced to their specie value, and that the de- 
preciation of the paper cm-rency was then at 
the rate claimed upon the invoices and entry. 
It was also proved to be a frequent usage 
at the custom-house at New York, when an 
invoice was presented of Austrian goods, 
charged in paper currency, accompanied by 
a consular certificate certifying the depreda- 
tion of that currency, for the collector to sep- 
arate the certificate from the invoice, as not 
admissible nor entitied to any consideration, 
because the value of the Austrian florin was 
fixed by law. 

I think that the statement in the protest 
must be xmderstood to be an averment that 
a proper consular certificate was presented to 
the collector with the invoices in this case, 
and that the receipt of the money of the de- 
fendants by the collector on such protest, is 
an implied admission by him that he was cog- 
nizant of the certificate. The language of the 
protest, if not deemed a direct assertion that 
a consular certificate accompanied the In- 
voices, at least imports that the plaintiffs 
had one in their possession, or were able and 
offered to produce it The instructions from 
the treasury department do not require a con- 
sular certificate to be absolutely presented 
with the invoice when an entry is made. The 
instructions of May 14th, 1831, require a cer- 
tificate by a United States consul of the value 
of the foreign currency, but do not fix the 
time of its production. The circular of Octo- 
ber 16th, 1832, makes it necessary, in all cases 
when the invoice is not accompanied by the 
certificate, to give bond to produce it within 
eight months, if the goods were imported 
from any place on this side of the Cape of 
Good Hope. The injunction to furnish con- 
sular certificates in cases wherein they are 
necessary, is renewed with greater emphasis 
in the circular of April 4th, 1840. It says, 
that each invoice in depreciated currency is 
required to be accompanied by a consular cer- 
tificate stating the true value of such cmTency 
in silver, «&c., and that in default thereof, 
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bond is to be given for its production, accord- 
ing to the instructions of October, 1832. This 
is in substance repeated in the circular of 
October 12th, 1849. 

When the importer offers a consular cer- 
tificate, and it is rejected as imperfect and 
not fulfilling the requirements of the presi- 
dent, or asserts that lie will produce one, it 
is the duty of the collector to take" a bond 
from him to produce one conformable to the 
demand of the law; and, if such bond is not 
exacted, it must be presumed that the col- 
lector refused to be governed hy the consular 
certificate If exhibited. In such case, the Im- 
porter ought to be exempted from the ex- 
pense and delay of obtaining one, it being of- 
ficially made known to him that the collector 
will not regard it when produced. 

I consider the evidence in this case as 
amounting to satisfactory proof that the col- 
lector refused to make the deduction claimed 
upon a certificate of the constil showing it to 
be the true rate of depreciation, and that the 
plaintiffs stand on the same footing as if a 
consular certificate to the fact had accompa- 
nied, their invoices. They are, therefore, en- 
titied to judgment for the difference of duty 
paid between the silver value of the importa- 
tions and the prices in paper. The amount is 
to be adjusted at the custom-house, if not 
agreed between the parties. 
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Case No. 3,335. 

OEAIG- et al. v. POLLOCK. SAiEEJ 
CONES. SA3*IE v. CAIMPBBLL. 
CRAIG- V. POLLOCK et al. 



v. 



[5 Dill. 449.] ^ 
Circuit Court, D. Nebraska. 



1879. 



Remedx in Eqditt against Illegal Taxation- 
Revenue Laws op Nebraska. 

A court of equity will not cancel a tax-deed 
where there has been no fraud practiced against 
the owner of the land, and no substantial injus- 
tice done to him, but will ordinarily leave him to 
his rights and remedies at law; and, therefore, 
where it appears that the land was taxable, that 
it had been assessed or valued on oath by the 
proper officer, and that the taxes had never been 
paid by the owner, the" court will not decree a 
cancellation of the tax-sale certificates or tax- 
deeds at the instance of the owner for mere ir- 
regularities, especially where the owner makes 
no offer to pay the amount of taxes justiy and 
equitably due. 

Bills in equity [by Craig & Clark against J. 
W. Pollock, and against Cones and against 
Campbell, and also by Walter Craig against 
Pollock & Cones] to cancel tax-sale certifi- 
cates held by the respective defendants. The 
bills make no tender of any taxes, but pro- 
ceed upon the groimd that the tax certifi- 
cates held by the defendants are wholly void, 
and that the plaintiffs are entiUed to a decree 

^ [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 



annulling them and quieting their titie. The 
defendants answer, admitting that they pur- 
chased said lands for taxes and obtained tax- 
sale certificates, and subsequentiy tax-deeds, 
and insist that the sales, certificates, and 
deeds are regular and valid. The plaintiffs 
except to the answers fou msufficiency, and 
insist that the facts averred therein, and the 
exhibits theretoj do not show any titie or 
right in the defendants. On these exceptions 
the cases were submitted to the court 

The revenue laws of Nebraska provide, in 
substance, as follows: 

"A certificate of purchase is presumptive 
evidence of the regularity of all prior pro- 
ceedings." Laws of 1875, § 5, pp. 132, 133. 

"And a tax-deed properly made and exe- 
cuted shall be prima facie evidence of the 
following facts: 1. That the property con- 
veyed was subject to taxation. 2. That the 
taxes were not paid. 3. That the same had 
not been redeemed. 4. That the property 
had been properly listed and assessed. 5. 
That the taxes were levied according to law. 

6. That the property was properly advertised. 

7. That the property was sold for taxes, as 
stated in the deed. 8. That the grantee in 
the deed was the purchaser. 9. That the 
sale was properly conducted. 10. That all 
the prerequisites of the law had been com- 
plied with. 

"And to defeat said deed, the following 
must be proved: 1. That the property was 
not subject to taxation for that year. 2. 
That the taxes had been paid before sale. 3. 
That the property was not subject to taxation 
at date of sale. 4. That the land had never 
been assessed. 5. That the>same had been 
redeemed. 

"No person can question titie under tax- 
deed until he shows that he had titie to the 
land, and that he has paid all tfie taxes due." 
Laws of 1875, pp. 95, 96. 

Mr. Estabrook, for plaintiffs. 

Crawford & McLaughlin, for defendants. 

DILLON, Circuit Judge. I have carefully 
examined the records in these causes, and 
considered the elabox-ate printed briefs of the 
respective counsel. I have no time to give in 
detail an opinion concerning the many ques- 
tions argued; nor, in the view I take of the 
rights of the parties in this suit and form of 
proceeding, is it necessary to do so. 

The bills of complaint do not claim that the 
property was not subject to taxation for the 
year in question, or that the taxes thereon 
were in excess of what were its just and pro- 
portionate share of the public burdens; or 
that the plaintiffs, or any one for them, paid 
or offered to pay these taxes before the sale, 
or at any time. But the bills of complaint 
do daim that the lands in controversy were 
never assessed for the year for which they 
were sold to the defendants for the delin- 
quent taxes thereon. 

The statutes of Nebraska provide for the. 
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listing of taxable property. Rev. St. 894. 
The county commissioners are to furnisli 
blanks, etc. Section 5. Shall be listed and 
valued each year. Section 4. ShaU embrace 
all personal and real property. Section 6. 
Every inhabitant shall list. Section 13. 
ShaU be signed and sworn to by person mak- 
ing it. Section 8. Shall be valued by the as- 
sessor. Section 11. All property must go 
upon this list; if the owner, or his represen- 
tative, fails or neglects or refuses to make 
the list, then the assessor must do it. Sec-' 
tions 9-25. Form of oath by lister. Section 
8. Assessors to meet as board of equaliza- 
tion on the first Monday of April. Section 
26. This board adjusts the relative value of 
property among the several precincts, etc. 

It seems that the plaintiffs, being non-resi- 
dents, did not Ust their property; and it is 
claimed that the assessor made no list and no 
valuation of the property on oath; but the 
assessor alleges the contrary. And the ex- 
hibits to the answer show tiiat the assessor 
made a "return of taxable lands in Stanton 
precinct, in Stanton county, Nebraska, as as- 
sessed for the year 1874," which, as respects 
the plaintiffs' property, is as follows: 
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And various other tracts owned by the plain- 
tiffs in the same manner. 

Another exhibit to the answer shows that 
the assessor took the required oath (section 
12), and in which he states, inter alia, that "I 
have diligently, and by the best means in my 
power, endeavored to ascertain the true 
amount and value of the property" set forth 
as above in the assessment roll. And a copy 
of the tax-list for 1874 shows that the prop- 
erty of the plaintiffs was placed thereon by 
the same description and valuation set forth 
in the assessment roll. 

I am of opinion that the proceedings of the 
taxing officers to show that the assessor made 
an assessment or valuation of the plaintiffs' 
property on oath, and that they are not en- 
titled to a decree as prayed because the as- 
sessor, if such was the fact, did not separate- 
ly value the property in a list by him pre- 
pared. 

It is urged that the statute requires the 
oath of the assessor to be attached to the roll, 
and that in this ease the oath, although taken 
and in due form, not being shown to have 
been attached to the roll, the whole assess- 
ment is void, and hence there is no assess- 
ment, and therefore the entire foundation of 
the levy and of the right to sell for taxes 
faUs. Whatever may be the effect of a fail- 
ure to attach the oath to the roll, in an action 
at law, where the parties stand upon their 
strict legal rights, I am of opinion that sucb a 
failure does not per se entitle the owner to 



the active aid of a court of equity to cancel 
the tax certificates and deeds. 

It is objected to the legality of the tax, that 
under the head of "value" there is a failure to 
prefix a $-mark; that the description is un- 
certain; and that the notice of sale was not 
sufficient, etc. The first two are technical 
and unsubstantial— the valuation^ or the as- 
sessed value, is plain, and the description cer- 
tain. If the alleged publication of notice of 
the tax-sale was defective, as claimed, this is 
no reason for cancelling the certificates and 
deeds received by the defendants without an 
offer to pay the amount of taxes justly due 
from the plaintiffs. Such is the statute of the 
state, and such the rule of equity as de- 
clared alike by the supreme court of Ne- 
braska (Hallenbeck v. Hahn, 2 Neb. 377), by 
the supreme court of the United States (State 
Tax Oases, 92 U. S. 575), and generaHy else- 
where. 

Under the revenue laws of Nebraslca, espe- 
cially, it is a sound principle that where the 
property is taxable, and has been valued by 
the proper officer on oath, and no fraud or 
substantial injustice is shown, mere iiTegu- 
larities in the performance of the duties de- 
volved by law on the taxing officials, unac- 
companied with an offer to pay the taxes 
justly chargeable against the plaintiff's prop- 
erty, are insufficient to call into exercise the 
active and extraordinary powers of a coiu:t 
of equity, either by way of injunction against 
the tax-sale or by a decree cancelling the title 
acquired at such sale. In such cases, equity 
wiU ordinarily withhold its aid, and leave the 
parties to their rights and remedies at law. 

Exceptions overruled. 



Case Wo. 3,336. 

CBAIG V. EEINTZEI/. 

[2 Cranch, O. C. 128.] ^ 

Circuit Court, District of Columbia. Dec. 
Term, 1816. 

Intekested "Witness. 
A surety in the administration bond is a com- 
petent witness for the administrator, plaintiff. 
[Cited in Davies v. Davies, Case No. 3,612.] 

John Wilson, a surety in the plaintiff's ad- 
ministration bond, was offered as a witness 
for plaintiff. 

Mr. Jones and Mr. Wiley, for defendant, 
objected that the witness was interested, 
because if the plaintiff failed to support the 
action she would be liable for costs, and the 
witness, also, as her sm:ety. 

Mr. Key, for plaintiff. 

THE COURT (nem. con.) overruled the ob- 
jection. If the plaintiff should be liable to 
costs de bonis propriis, the surety is not lia- 
ble at all; if de bonis decedentis, the surety 
will not be liable until a devastavit shall 

^ [Reported by Son. William Cranch, Chief 
Judge.] 
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Iiave been established; and that liability is 
too contingent and too remote to affect the 
competency of the witness. Davies v. Da- 
Ties's Ex'x [Case No. 3,612]. 
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CRAIG- V. RICHARDS. 

tL Craneh, O. C. 84.] * 

Circuit Court, District of Columbia. April 
Term, 1802. 

Productioji of Court Becobds. 

A subpoena duces tecum will not be ordered 
to the clerk of a court in Virginia, to bring here 
original papers filed in his court 

Assumpsit for money had and received. 

The defendant was indorser of Robert Alex- 
ander's note. Suit had been brought against 
Alexander in the Dumfries aistrict court in 
Virginia, and execution returned nulla bona. 

air. Swann testified that he was counsel 
for the plaintiff in that suit, and that the 
original note was by him filed in that cause 
in the district court at Dumfries. That he 
was well acquainted with the handwriting 
of the defendant, and that the indorsement 
of that note appeared to him to be in the 
defendant's handwriting, 

E. J. Lee, for defendant, contended that a 
subpoena duces tecum might issue to the 
clerk of the Dumfries district court to bring 
in the note. 

But THE COURT, being inclined to think 
that they could not compel the clerk to 
bring his records out of Vhrginia, refused to 
instruct the jury that it was necessary for 
the plaintiff to produce the original note. 

Bill of exceptions taken, but no writ of 
error was prosecuted. 



Case N"o. 3,338. 

CRAIG- V. SMITH et al. 

[2 DiU. 375.]= c 

Circuit Court, D. Kansas. June 5, 1873. 

Patents— "Well-Tobe "—Validity. 

PlaintifiE's patent for improved well-tube, sus- 
tained. 
[See note at end of case.] 

[This was a bill in equity by Samuel F. 
Craig against Jacob Smith and Hale for the 
alleged infrhagement of letters patent No. 
65,648, granted to plaintiff June 11, 1867.] 

Mr. Ennis, for plaintiff. 

Mr. Williams, for defendants. 

DILLON, Circuit Judge. On the 11th day 
of June, 1867, the plaintiff received a patent 
for an improved well-tube, and files a bill 

^ [Reported by Hon. William Craneh, Chief 
Judge.] 

- [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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char^g the defendants with infringing his 
patent, and asking an account of profits and 
an injunction. 

The answer denies that the plaintiff was 
the original and first inventor; states the in- 
vention claimed by the plaintiff was previous- 
ly invented by one Rabbit, and others, and 
denies the alleged infringement, though the 
defendants admit that they have used a 
well-tube of the character they describe. 

Upon the evidence before us, the court is not 
able to say that it has been established that 
the plaintiff is not the origmal and fii^t 
inventor of the combination and arrange- 
ment claimed by him to be new. 

It seems to us that the value of the plain- 
tiff's invention consists In the wire gauze 
securely fastened to the outside of the per- 
forated well-tube; and that the tube used 
by the defendants is made upon substantial- 
ly the same principle. The use of wire, in- 
stead of solder, to fasten or seciu:e the screen 
or gauze in its place, does not prevent the 
defendants' tube from being an infringe- 
ment of the plaintiff's. The principal doubt 
we have had relates not to the priority or 
value of the plaintiff's invention, but to the 
sufficiency of the description of his claim; 
but we have thought it our duty to resolve 
the doubt in favor of the patentee. On the 
whole, we think, the plaintiff entitied to an 
injunction, and to an account of damages 
and profits. 

Ordered accordingly. 

[NOTE. There was a reference to a master, 
who reported December 12, 1873, and on the 
same day leave was granted to defendants to file 
a petition for rehearing. This was filed Janu- 
ary 21, 1874. On January 24, 1874, a supple- 
mental petition was filed. On April 27, 1874, 
Craig answered the petition and supplement, 
and on June 9, 1874, defendants replied, where- 
upon the court ordered that the petition stand 
for a bill of review, and that the other plead- 
ings have the same effect as if filed thereon. 
Thereafter, on the hearing, the bill of review 
was sustained, the original decree reversed, and 
the bill dismissed. See Case No. 3,339.] 
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CRAIG- V. S:\nTH et al. 

[4 Dill. 349;^ 1 Ban. & A. 536; 2 Cent. Law 
J. 256.] 

Circuit Court, D. Kansas. Nov. Term, 1874.= 
Patent Dkivb Well— Combination — Isfbinge- 

MEST. 

The drive well-tube patent issued June 11th, 
1867, to the plaintiff, is for a combination, of 
which the air chamber is part; and the enlarged 
drill-head, and the application of the wire screen 
on the outside of the tube, held not to he novel; 
and as the tubes made by the defendant do not 
contain the air chamber (an essential part of the 
plaintiff's patented combination), there is no in- 
fringement of the plaintiff's patent. 

* [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 

* [Affirmed by the supreme court in Craig v. 
Smith, 100 U. S. 226.] 



CRAia (Case No. 3,339) 

A decree was entered in this suit at the 
June term, 1873, sustaining the plaintifE's 
patent [Case No. 3,338j. A bill of review 
was filed, and issue taken thereon, and a 
large amount of additional evidence was pro- 
duced. In this shape the cause now came 
before the court. 

Martin, Burns & Case and Alfred Ennis, 
for plaintiff. 
Guthrie & Brown, for defendants. 

FOSTER, Disti-ict Judge. The patent of 
the plaintiff is for "combination and arrange- 
ment of the perforated end of the well tube 
around which the wire screen or gauze is 
placed; the point secured to the end of the 
tube forming the chamber and air passage." 

The patent is evidently for a combination 
of devices, not new in themselves (except, 
perhaps, the chamber and air passage). The 
plaintiff claims the wire screen on the outside 
of the perforated tube as new, but the several 
applications for patents made before plain- 
tiff claims his discovery, show that that de^ 
vice is not new. The claim of Charles Batch- 
elor, filed November S, 1865, in the patent 
office, and rejected, embodied this principle of 
the wire screen, with an enlarged drill-head 
to protect the screen. The patent of Batch- 
elor. Park & Sherman, of December 12, 1865, 
had an outside strainer, protected by an out- 
side casing. The patent of J. O. & M. V. 
Campbell, January 8, 1866, has the strainer 
or conical plug or point, and the patentees 
say they do not claim the plug as new, it 
having been described in the patent to James 
Suggett, March 29, 1864. The application of 
George Mallory, July 10, 1865, presented a 
claim for the wire screen on the outside or 
inside; the application was rejected. The ap- 
plication of Arthur T. Wilder, August 20, 
186G, for outside screen or gauze, was re- 
jected, being anticipated by Batehelor's pat- 
ent of December 12, 1865. The application of 
Augustus Harrington, June 29, 1866, among 
other things, presents the screen and en- 
larged driU-head. The applications of Dodge, 
and also Knapp & Pease, present claims for 
similar screens. These cases abundantly show 
that the plaintiff's claim of novelty for the 
screen is not sustained. The defendants are 
making a similar device to plaintiff's pat- 
ent, except the chamber and air passage in 
the drill-head. 

The plaintiff's patent being for a combina- 
tion, two questions arise 'in the case: 1st. 
If the plaintiff claims for the wire screen 
and enlarged drill-head, with the air cham- 
ber, is his invention new? 2d, Do the de- 
fendants ipfringe that patent unless they use 
the whole combination, including the air 
chamber and passage? 

The first question we are compelled to an- 
swer in the negative. The rejected applica- 
tion of Batchelor, November 8, 1865, pre- 
sented substantially the same combination. 
The applicant says: "The enlargement or 
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shoe B, protecting the strainers from being 
injured on the descent of the tube." The 
application of Harrington, June 29, 1866, also 
included these devices. In the application of 
Wilder, August 20, 1866, the screen was ex- 
tended on the outside of the tube from shoul- 
der to shoulder, the lower shoulder being the 
enlarged drill-head, thus combining the 
screen and enlarged drill-head. The applica- 
tion of George Dodge, March 13, 1866, pre- 
sents the screen and enlarged drill-head. 
From these several cases, to say nothing of 
the affidavits presented on the application for 
rehearing, we are led to conclude that the 
combination of these two principles is not 
new. 

On the second point: The plaintiff's claim, 
as amended on the suggestion of the commis- 
sioners of patents, is for the combination 
and arrangement of the several parts of his 
device. Those several parts are three in num- 
ber, to-wit: The wire screen, the enlarged 
driU-head, and the air passage. The first 
two devices being old in severalty and in 
combination, can the defendants be charged 
with infringing plaintiff's patent by making 
use of these without the air passage? 

Curtis on Patents (section 111) says: "The 
combination must be new itself, and must 
produce a new and useful result, not due to 
the separate action of any one of the de- 
vices used in combination nor attained there- 
by, but due to the co-operation or reciprocal 
action of the combined devices. And in such 
a case any one may lawfully use any one of 
the old devices separately or in new combino/- 
tions, or may use some of them in combina- 
tion and omit others." In the case of Hill 
V. Thompson, Webst Pat. Cas. 243, the court, 
on the subject of combinations, says: "Nei- 
ther can it be justly said that the use of the 
separate ingredients, or some of them par- 
tially combined, is a use made of the inven- 
tion in part « * * Each of the ingredi- 
ents had before been separately used, and 
had been used more or less in partial com- 
bination." Again, in BaiTett v. Hall [Case 
No. 1,047] c(Curt Pat § 332), it was held: 
"When the patent is for the combination 
alone, it is no infringement to use any of the 
parts or things which go to make up the 
combination, provided the combination it- 
self is not used," In Prouty v. Ruggles, 16 
Pet [41 U. S.] 336, the court holds: "The 
use of any two parts only, or of two com- 
bined with a third, which is substantially 
different in form, or in the manner of its ar- 
rangements and connection with the others, 
is therefore not the thing patented. It is not 
the same combination if it substantially dif- 
fers from it in any of its parts." Curt Pat. 
§ 332. In a late case, Garratt v. Seibert [18 
Wall. (85 V. S.) 956], the United States su- 
preme court, at its October term, 1873, held 
the same doctrine. 

The combination of the outside screen and 
the enlarged drill-head not being new or pat- 
entable, if the combination of the plaintiff 
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were patentable at all, it mtist have been 
so by reason of tbe combination of the air 
passage with the other devices, or a com- 
bination of the whole, as set forth in the 
specifications. If the plaintifC could or should 
abandon the claim for the chamber and air 
passage, he has no patentable combination 
left. The plaintiff claims that the defend- 
ants have made use of an equivalent for his 
air chamber and passage, that the enlarged 
drill-head is of itself an equivalent, as by 
making a hole larger than the tube, it facili- 
tates the drawing up of the same, which was 
the real purpose of the air passage. If this 
be true, it would merely prove that the air 
passage was no improvement on the old drill- 
head, instead of proving that the old drill- 
head was an equivalent for the ah: passage. 
On the second question, therefore, we are 
compelled to hold the negative, and that 
there is no infringement of plaintiff's patent 
by the defendants in this cause. 

DILLON, Circuit Judge. On this bill of re- 
view a large amount of additional evidence 
has been produced, and I am of opinion that 
the plaintifiE's patent is for a combination, 
and that the air chamber was designed to be 
part of the combination for which the patent 
issued. The enlarged drill-head is not new; 
and the evidence, on the hearing, shows, 
though it did not on the first hearing, that 
the application of the gauze or screen to the 
outside of the perforated tube is not origi- 
nal with the plaintiff. It is admitted that the 
defendants' tubes do not contain the air cham- 
ber, an essential part of the plaintifiE's com- 
bination, and hence there is no infringement. 
Judge FOSTEE, upon an independent exam- 
ination of the cause, and of the printed argu- 
ments, made at my instance, has reached the 
same result, and in the conclusions stated 
by him I concur. The former decree must be 
I'cversed, and a decree entered dismissing the 
bill. 

Decree accordingly. 

[NOTE. From this decree, complainant ap- 
pealed, and the decree was affirmed by the su- 
preme court, which, without discussion of the 
aueslions of validity or infringement, confined 
the consideration of the cause to the effect of the 
introduction of newly-discovered evidence un- 
der the bill of review to prove facts in issue on 
the first hearing. Craig v. Smith, 100 TJ. S. 
226.] 
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CRAIG V. UNITED STATES INS. CO. 

[1 Pet. C. C. 410.] » 

Circuit Court, D. Pennsylvania. April Term, 

1817. 

Marine IssoitAXCE— Warranty. 

1. Every warranty in a policy of insurance, 
whether express or implied, constitutes a condi- 
tion precedent, and the assured cannot recover 
&om the underwriters, without first averring 
and proving performance of such stipulations. 

* [Reported by Richard Peters, Jr., Esq.] 



2. Sailing under a British license, during the 
war between the United States and England, 
was illegal. 

3. A contract of insurance, made on a voyage 
which is opposed to the common, statute or 
maritime laws of the country where it is effect- 
ed, is void. 

[Cited in Tufts v. Tufts, Case No. 14,233.] 

This was an action on a policy of insur- 
ance, dated the 8th of January, 1813, on 
freight of ship Hibernia, at and from Nor- 
folk to Cadiz. Pour thousand dollars were 
underwritten by the defendants at sis per 
cent, the freight valued at eight thousand 
dollars. "Property warranted free from all 
claims, in consequence of any restraints that 
may be imposed by the American govern- 
ment, previous to sailing. The ship has a 
Sidmouth license on board." The declara- 
tion stated the loss to have happened hy ar- 
rest and detainment of the British squadi'on 
in Lynhaven bay, and also in Hampton 
Koads, whereby the voyage was broken up. 
The Hibernia sailed from Norfolk, with a 
cargo of provisions, on the voyage insured, 
on the 3d of February, 1813; and on the 
7th, was brought to in Jjynhaven bay, by. the 
British squadron, wbich had but a few days 
previous thereto entered the Chesapeake. 
The captain, who stated that he had a Sid- 
mouth license on board when she sailed, and 
which continued on board all the time, went 
on board the admiral's ship with his papers 
and license, when he was informed that the 
Chesapeake was then blockaded and that he 
must return to Norfolk. The ship accord- 
ingly returned to Norfolk, and remained 
there until the 3d of March, when the mas- 
ter made another attempt to get out, but, 
finding the British squadron in Hampton 
Roads, he came to anchor, and, on the 16th 
he was boarded by an officer frpm the squad- 
ron, and again warned not to attempt to go 
to sea, under pain of capture and condemna- 
tion; to which effect the license was in- 
dorsed, and he was then ordered to ascend 
James river, to remain there; which order 
he complied with. The ship and cargo hav- 
ing been insured in New York, the plaintiff, 
on the 3d of April, tendered an abandonment 
of the ship to those insurers, and of the cargo 
on the 1st of April, both of which were ac- 
cepted. The master received a letter from 
the plaintiff, dated the 20th of May, 1813, in- 
forming him of the abandonment, and di- 
recting him to govern himself by the orders 
of the assurers, and on the same day another 
letter was addressed to him by those insur- 
ers, directing him to place himself in a safe 
situation, and to retain the license in case, of 
being boarded by the enemy. By a subse- 
quent order of the same insurers, the cargo 
was sold at auction on the 25th of November, 
1813, the ship remaining in James river. 

On the 19th of April, 1813, the plaintiff of- 
fered to abandon to the defendants and 
claimed as for a total loss, which offer was 
repeated on the 26th of May, and both of 
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whicU "were refused. The order of council 
authorising Lord Sidmouth to issue licenses, 
and the license granted by him, bearing date 
the 20th of August, 1812, to continue in force 
for nine months from the date, were read. 
The defendants offered no evidence. 

The counsel for the defendants, made the 
following points:— First That the restraint 
of the enemy at the time when the abandon- 
ment was made, was not such as to warrant 
the plaintife in brealcing up the voyage, and 
going for a total loss. The peril was not im- 
mediate. No loss had been incurred in con- 
sequence of it. The blockade, which could 
only operate upon neutrals, imposed no ob- 
ligations upon an enemy, and consequently 
could no more justify an abandonment on ac- 
count of the danger which would attend the 
attempt to prosecute the voyage, than if the 
sea had been covered with privateers and 
ships of war. Cases cited: Hadkinson v. 
Robinson, 3 Bos. & P. 388; Liibboek v. Eow- 
croft, 5 Esp. N. P. 50; Blackenhagen v. Lon- 
don Assur. Co., 1 Camp. 454; Forster v. 
Christie, 11 East, 205; Atkinson v. Ritchie, 
10 East, 295, 530; Richardson v. Maine Ins, 
Co., 6 Mass. 102; Cook v. Essex Ins. Co., Id. 
122; Amory v. Jones, Id. 318; Lee v. Gray, 
7 Mass. 349; King v. Delaware Ins. Co., 6 
Cranch [10 TJ. S.] 71, and the same case in 
this covart; 1 Emerig. Ins. 535, 536, 502; 2 
Emerig. Ins. 176. Second. By the abandon- 
ment of the vessel to the insurers, the right 
to the freight followed necessarily, and it be- 
came the property of those insurers. The 
insured, according to the uniform principle 
of adjustment, received from them the one 
month's advance of wages to the sailors, and 
the disbm-sements for three months provi- 
sions. The plaintiff, therefore, can recover 
nothing from the insurers on the freight. 
Cases cited: Leatham v. Terry, 3 Bos. & P. 
479; Thompson v. Rowcroft, 4 East, 34; 
Sharp V. Gladstone, 7 East, 24; M'Carthy v. 
Abel, 5 East, 388. Third. The abandonment 
was too late. Fourth. The license infected 
the contract with illegality, and it was of 
course void. 1 Marsh. Ins. 31. The deci- 
sions in the cases of The Julia, The Au- 
rora, The Hiram, and The Ariadne, in the 
supreme court of the United States. For the 
plaintiff were cited, first point, Craig v. Unit- 
ed States Ins. Co., 6 Johns. 226. Second point, 
3 Johns. 49; Livingston v. Columbia Ins. Co., 
2 Gondy's Marsh. Ins. 602, 608, in the notes. 
The counsel for defendant admitted, that in 
the New York courts the law was settled 
against him. Third point [Chesapeake Ins. 
Co. V. Stark] 6 Cranch [10 U. S.] 268; 15 East, 
13; 4 Bin. 442. Besides, by the policy the in- 
sm'ed cannot abandon in less than sixty days 
after the captm^e or detention, which brings 
the offer in this case within time, on the 
stiictest principles. 

Fifth. It was contended, that there was 
no evidence that there was a Sidmouth li- 
cense on board, or, at all events one that 
would protect the property, for the following 



reasons: There as no evidence given of the 
handwriting of the lord of the council whc 
signs the order, or of Sidmouth's handwrit 
ing. Licenses are strict! juris, and must b£ 
construed strictly, so that if it be given tc 
one person no oliier can use it but as hi£ 
agent. It will not protect a voyage differ- 
ent from that mentioned in the license. This 
license is granted to Thomas Taylor and oth- 
ers, and no title is derived down to the plain- 
tiff. The license excepts, on the return voy- 
age, her return to a blockaded port; it con- 
sequently excepted her egress from a block- 
aded port, and if so, the license was not op- 
erative in this case. Chit Law Nat 260, 1; 
4 0. Rob. Adm. 8; Edw. Adm. 95; 2 0. Rob. 
Adm. 116, 162; Chit 295; Vatt. bk. 3, c. 17, 
§267; 12 East, 223; 4 O. Rob. Adm. 216, 280; 
12 East, 310; Chit 285. But admit all these 
difficulties removed, it was then contended, 
that this was not a warranty, but a mere rep- 
resentation. That the having of the license 
was a condition subsequent; and being ille- 
gal or repugnant, (if it be so) it is void. 2 
Bl. Comm. 156. But to invalidate a contract 
on the groimd of illegality, it must be repug- 
nant to some positive municipal law, or to 
the moral law, which this is not This case 
is not like those decided in the supreme court 
on the subject of licenses; as this was not 
to further the views of the enemy. [The Hi- 
ram] 1 Wheat [14 U. S.] 447; [The Julia] S 
Cranch (12 U. S.) 190. The following cases 
were cited on the subject of the validity of 
the contract: Petrie v. Hannay, 3 Term R. 
418, 424, 5 Term R. 466; The Vanguard, 6 
C. Bob. Adm. 207; Maybin v. Coulon, 4 Dall. 
[4 U. S.] 298, 12 Johns. 287. 

WASHINGTON, Circuit Justice, charged 
the jury. Some important questions have 
been agitated in this cause. If it were neces- 
sary to decide the first and second points 
which have been argued, their intrinsic diffi- 
culty, as well as our respect for the courts 
of om: own country, which have differed 
from each other in their decisions upon one 
of the questions, would have determined us 
to recommend a special verdict, or an agreed 
case, in order that we might have an oppor- 
tunity of giving to those questions a very 
serious examination. But we do not think 
it necessary at present to give any opinion 
upon more than one of the questions which 
have been argued, and which we think will 
finally dispose of the cause. That question 
is, can the plaintiff recover upon a conti*act 
of insurance, which obliges him to sail upon 
tiie voyage insured, under a license or pro- 
tection granted by the enemy of the United 
States? In arguing this point, the plaintiff's 
counsel have had a very narrow strait to 
navigate, Scylla on the one hand, and 
Oharybdis on the other. If there was no 
Sidmouth license on board, they had reason 
to apprehend being wrecked on the warranty 
which requires them to have it. If they had 
it on board, tiiere was equal danger of a 
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similar fate, on the ground of its infecting 
the voyage with Illegality. If, in this peril- 
ous voyage they have failed of success, it Is 
but justice to them to say, that it has not 
arisen from want of skill in themselves. 

The plaintiff's counsel, in the first place 
deny that there was a Sidmouth hcense on 
board, because it is said that the license 
which they have produced, as that which 
the captain has sworn he had on board, is 
not proved to be in the handwriting of Lord 
Sidmouth. If this be in fact the case, upon 
the principle that that which does not ap- 
pear, is to be considered as not existing, then 
the plaintiff has put himself out of court; 
inasmuch as he bound himself to have such 
a license on board, and he must establish 
that fact before he can expect to recover. 
But, if the non-existence Of such a paper 
could benefit the plaintiff, instead of destroy- 
ing his right of recovery, it would not be 
competent to him to deny that there was 
such a paper on board, in the face of his 
own declaration which avers the contrary in 
the most du'ect terms. But, admitting there 
was on board a paper purporting to be a 
Sidmouth license, it is then contended that 
it was altogether inoperative as a protection, 
inasmuch as it was granted to one Taylor 
and others, and there is no evidence to con- 
nect the plaintiff with Taylor, or to show 
how he derived a right to possess and use it; 
that as licenses are to be construed strictly, 
and will protect no voyage unless it be that 
mentioned in it, and conducted by the party 
in whose favour it is granted, or by his 
agents, this license was, in the hands of the 
plaintiff, of no more consequence than a 
piece of blank paper. The general principle, 
as laid down, is correct, and if it were impor- 
tant for the interests of the defendants to 
urge this argument against the validity of 
this license, it might come from them with 
some force, and certainly with no bad grace. 
But^ it appears to come very awkwardly 
from the plaintiff who had it on board his 
vessel, who used it successfully for the pur- 
pose of protecting his property from capture, 
and now produces it in court That he be- 
came possessed of it in a proper and legal 
manner, he ought to be the last man in the 
world to question. 

But, admit the whole force of the argu- 
ment, then, as in the former case, the plain- 
tiff has put himself out of court; since his 
warranty, construed upon the foundation of 
that good faith which emphatically governs 
contracts of insurance, bound him to have on 
board, not merely a paper purporting to be 
a Sidmouth license, but a real operative li- 
cense to the purpose of protecting his prop- 
erty against hostile capture. This was nece^5- 
sarily implied in the stipulation, as is incon- 
testably proved by the peace premium, for 
which the defendants were contented to take 
the risk. To attempt then, .to shift them off 
with a blank piece of paper which would 
afford no protection against British capture, 



would savour very strongly of a fraud, 
which could not receive the countenance of 
any court. But this whole argument pro- 
ceeds upon the mistaken supposition, that It 
is the having of the license on board which 
invalidates the contract, whereas it is the 
stipulation in the contract, obliging the in- 
sm-ed to have it, which produces this effect, 
if on the fm-ther examination of this ques- 
tion, it should appear that the license ren- 
dered the voyage illegal. If, notwithstand- 
ing the contract, there be in fact no license 
on board, then the voyage would not be il- 
legal, although the plaintiff could not re- 
cover because he has not complied with his 
contract If he has it on board, he gets rid 
of that objection, but then he exposes him- 
self to the objection, that his voyage is il- 
legal. But whether he in fact had it on 
board or not, does in no respect remove the 
objection to the validity of the contract, 
which is bottomed upon a stipulation to 
have it 

But it is contended, that this warranty con- 
stitutes a condition subsequent, and there- 
fore, if it be to do an illegal act it is void, 
but the other parts of the contract continue 
in force. It is said to be a condition subse- 
quent, because the license could not operate 
until the vessel got to sea, which was sub- 
sequent to the inception of the voyage when 
she broke ground. Now admitting that the 
fact is so, which is certainly going a great 
way, still the legal consequences would not 
follow. If it did, then warranties to sail 
with convoy would be in almost every case 
conditions subsequent, as the insured very 
seldom joins the convoy at the place where 
the inception of the voyage takes place. But 
it is unquestionable, that every warranty in 
a policy, whether they be express or implied, 
constitutes a condition precedent Not pre- 
cedent in point of time to the inception of 
the voyage, but to the plaintiff's right of 
recovery. That is, he cannot in any in- 
stance where he has entered into a warranty, 
recover against the underwriters without 
first averring and proving performance of 
those stipulations. 

The next enquiry is, was this an illegal 
voyage? This question is settled, at least in 
the courts of the United States, beyond all 
controversy. The cases of The Julia, 8 
Cranch [12 IT. S.] 181, The Aurora, Id. 203, 
The Hiram, 1 Wheat [14 U. S.] 440, and The 
Ariadne, 2 Wheat [15 U. S.] 143, proceed and 
are decided on that ground. This case is 
in no respect distinguishable from those, and 
particularly from that of The Ariadne; cer- 
tainly it is not in principle. If, then, this 
voyage was illegal, what is the consequence 
as to the contract? The rule is, that a con- 
tract of insurance made on a voyage which 
is opposed to the common, statute, or mari- 
time laws of the country, where it is effect- 
ed, is void. In other words, the coiu-ts of 
that country will assist neither of the parties 
to enforce it, or to recover damages against 
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the other for a breach of it The plaintiff, 
whether he be the assured to recover the 
sum insured, or the insurer,to recover back 
the loss in case he has paid it, is turned out 
of court; not because he is more in fault 
than the defendants, for they are in pari 
delicto, but because he is the plaintiff, and 
the defendant retains vrhat he has received, 
and repels the claims of the plaintiff alto- 
gether, from the adventitious circumstance, 
that he is the defendant, and potior est con- 
ditio possidentis. I wish it to be under- 
stood, that I mean not to impute crime, or 
even intentional impropriety, to either of 
these parties. I have no doubt that they 
acted with the most perfect innocence, mis- 
taking the law, as many eminent legal char- 
acters did, at a later period than that when 
this conti'act was entered into. 

Upon the whole, it is the opinion of the 
com't that the plaintiff is not entitled to re- 
cover in this action. 

The plaintiff suffered a nonsuit. 
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CRAIGIE et al. v. McARTHUR. 

[4 Dill. 474; 9 Chi. Leg. News, 156; 4 Cent. 
Law J. 237; 15 Alb. Law J. 121; Syllabi, 115; 
23 Int. Rev. Rec. 42,] ^ 

Circuit Court, D. Minnesota. Dec. Term, 1877. 

Rejioval. of Causes — Act of March 3, 18T5 — Na- 
TCKE OF Suit — Time — Court is Which Appli- 
cation MUST BE Made. 

1. A contest in regard to the distribution of 
the estate of a deceased person, where the 
amount involved is sufficient and the citizenship 
of parties is such as would confer jurisdic- 
tion, is a "controversy" that may be removed 
from the state to the federal courts under the 
provisions of act of congress of March 3, 1875 
[18 Stat. 470]. 

2. Such removal, however, must be before 
trial in the court of original jurisdiction, and 
cannot be made from a court to which, after 
hearing, an appeal has been taken. 

James G. Craigie died in Otter Tail county, 
in the state of Minnesota, September 8, 1872, 
leaving real and personal estate, and on peti- 
tion of Annie MoArthur letters of administra- 
tion were granted to her March 13, 1876, by 
the probate eovrt of that county. On May 
18, 1876, the administratrix filed a petition 
for a final accounting, and for distribution of 
the estate, in wliich she claimed to be the sole 
heir at law of said James G. Craigie, de- 
ceased, and prayed that a decree be entered 
assigning to and vesting in her all the real 
and personal property in her hands or other- 
wise, belonging to said estate. A citation 
was issued by the probate court, fixing Jime 

^ [Reported by Hon. John F. Dillon, Circuit 
Judge, and here "reprinted by permission. 4 
Cent. Law J. 237, contains only a partial re- 
port] 



13, 1876, as the day upon which a hearing 
would be had of the matters contained in 
the petition, and notice to aU parties inter- 
ested was ordered to be given by publication 
in a newspaper, to show cause, on that day, 
why the prayer of the petition should not be 
granted. Objection was filed in writing, on 
the day fixed for the hearing, by Barbara 
Craigie, John Craigie, Charles Craigie, Alex- 
ander M. Craigie, Elizabeth Enslie, Ann 
Clark, and Ellen R. Shephard, and, after the 
hearing and due consideration of the same, a 
decree was entered June 14, 1876, which, 
after reciting the proceedings in the adminis- 
tration of the estate, is as follows: "Now, 
therefore, it is ordered, adjudged, and de- 
creed that the' administration of the estate of 
said. James G. Craigie be and the same is 
hereby concluded, and that the administratrix 
of said estate be and she is hereby dis- 
charged, and that all and singular the prop- 
erty and estate which was of the said James 
G. Craigie at the time of his death, and the 
increase thereof, * * * be and the same 
are hereby distributed, assigned to, and vest- 
ed in the said Annie McArthur as the heU', 
and sole heir at law, of the said James G. 
Craigie." 

On August 9, 1876, all the persons appear- 
ing and contesting the matters set up in the 
petition of Annie McArthur, with the excep- 
tion of Alexander M. Craigie, took an appeal, 
by virtue of the statute of the state of 
Minnesota, to the district com*t of the sev- 
enth judicial district, and the same was 
perfected, and a certified transcript of 
all the proceedings had in the matter, and all 
the papers, petitions, orders, decrees, no- 
tices, etc., were filed in the clerk's office Oc- 
tober 10, 1876. 

A petition was filed for a removal of the 
suit imder act of congress of March 3, 1875, 
in that behalf, to the United States circuit 
court for the district of Minnesota, October 
18, 1876, setting up: (1) That an action has 
been commenced and is now pending in the 
district court of the seventh judicial district, 
on appeal from the judgment of the probate 
court, In which the petitioners are appel- 
lants, and Annie McArthm: respondent. (2) 
That since the commencement of said action 
by said appeal in said com't, there has been 
no term at which a trial of said action could 
be had. (3) That the amount in dispute is 
over five hundred dollars, exclusive of costs. 
(4) That at the time of the commencement of 
said action, all the appellants were and are 
aliens, and subjects of Victoria, Queen of 
Great Britain and Ireland, and reside in 
Scotland. (5) That the respondent is a citi- 
zen of the state of Minnesota, and resides 
therein. The proper bond was executed and 
the action was transferred, and a return was 
filed in this com-t December 8, 1876. 

A motion is now made to remand the suit 
to the state district court, for the reasons: 
(1) That it is not such an action as the said 
United States circuit court can acquire jmris- 
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diction of under any of the acts of tlie con- 
gi-ess of the United States pei-taining to the 
removal of causes from state courts. (2) 
That if this com-t could have jm-isdietion of 
the cailse, the petition and bond for its re- 
moval should have heen presented to and 
filed in the state com-t of original jurisdic- 
tion, to-wit: the probate court of Ottei* Tail 
county, before or at the term of said comt at 
which the cause could first be tried, and that 
the appellants having submitted themselves, 
by due appearance [by -written objection],^ to 
the jurisdiction of the said probate com-t, and 
gone to trial there upon the merits, it is too 
late to first apply for a removal to the United 
States court after appeal taten from the 
judgment of said probate com-t to a higher 
and appellate state court. 

Chas, D. Kerr, for the motion. 
Bigelow, Flandrau & Clark and E. E. Cor- 
liss, contra. 

NELSON, District Judge. Conceding, for 
the sake of the argument, that the probate of 
a will and the appointment of an administra- 
tor of an intestate's estate are not proper sub- 
jects to be determined in the federal courts, 
yet, when the estate is ready for distribution 
and a claim is made for the whole of the es- 
tate or a portion thereof, and contested, if 
the necessary conditions exist, I think a re- 
moval is authorized on proper application be- 
ing made. All the essential elements of a 
controversy exist There are parties, and a 
contest in reference to property, and informal 
pleadings under which the disputed matters 
are to be settled by a court The act of con- 
gress authorizes a removal from a com-t of 
limited or general jm-isdietion, and a contro- 
versy in a probate com-t involving the dis- 
tribution of an estate between parties who 
appear and submit to the jiu:isdiction and 
litigate therein, is certainly a suit of "a civU 
nature * * « in equity." 45 Me. 571; 4 
Pa. St 301; 22 N. Y. 421; 20 Minn. 247 [Gfi. 
220]; 19 Wis. 200. The probate court of the 
state of Minnesota is a constitutional court 
of record, with a seal, and regular terms fixed 
by law. Section 1, art 6, Const Minn.; 2 
Biss. St Minn. 739; 1 Biss. St JMinn. p. 672, 
§ 169. Its decrees, orders, and judgments 
are binding upon all persons, and the right of 
appeal is given to the district coiu:t, and 
finally to the supreme court of the state. 
■Pleadings are not necessary, but all applica- 
tions made to the court orally or in writing 
are embodied in its records. At the time 
when the proceedings in that court assume 
the form of a controversy between parties, 
and the conditions requisite exist, the suit is 
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removable. Gaines v. Fuentes, 02 U. S. 14. 
When, in answer to a notice of the hearing 
of the matters to be determined in the pro- 
bate court the petitioners filed then- objec- 
tion and instituted a contest, the right of re- 
moval could have been enforced. It is urged 
that there is no controversy inter partes in 
the probate court, and that the appeal is the 
commencement of a new suit, when, for the 
first time, it is known who are the parties in- 
terested. I do not so understand the situa- 
tion of such controversies. The notice au- 
thorized to be published by the probate court 
fixed the time when the matters set forth in 
the petition would be determined by the 
comrt and specified the several questions 
which would be settied. If no objection is 
made, a decree in accordance with the prayer 
of the petition would be conclusive; but op- 
position being made, a hearing or ti-ial must 
take place, and all the matters at issue liti- 
gated. When the contestants interposed ob- 
jections, certainly the parties to a contro- 
versy were known, and the decree was bind- 
ing upon them, as well as all others interest- 
ed. It is too late, after the determination of 
the litigated matters in the probate court, and 
an appeal taken to the disti-ict court of the 
state, to initiate steps for a removal. No 
such right then exists, and to entertain ju- 
risdiction would be an attempt to exercise a 
revisory power over the judgment of the 
probate court which is given by law to an- 
other ti'ibunal. This com-t has entertained 
jurisdiction of the removal of a suit pending 
in a state com:t, on an appeal from commis- 
sioners appointed by that court to fix the 
value of private property taken xinder the 
right of eminent domain, by an incorporated 
company— 3 Dill. 465 [Patterson v. Missis- 
sippi & R. R. Boom Co., Case No. 10,829]— 
but this appeal is of an entirely different 
character. Tn the former case, the appeal 
was from an appraisement by commission- 
ers authorized under the charter of the com- 
pany, which provided for an appeal from the 
award to the district court, and upon the ap- 
peal being taken the clerk is authorized to set 
it down as a cause upon the docket of the 
court appointing the commissioners. A suit, 
then, for the first time is instituted in a court. 
In the case before me, the initiatory proceed- 
ings and contest were in a court recognized 
as one of the judicial tribunals of the state, 
and the appeal was from a decree of that 
court The removal of a suit, under the act 
of congress of March 3, 1875, must be from 
the court of original jurisdiction. 

DILLON, Circuit Judge. 'l am of opinion 
that the removal was not applied for in time, 
under the act of March 3, 1875, and that the 
cause should be remanded. Remanded. 
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Case No. 3,343. 

ORAIK V. HILTON. 

[2 Cranch, C. 0. 116.] * 

Circuit Court, District of Columbia. 
Term, 1815. 

Bail. 



Nov. 



In debt upon a bond of more than twelve 
years standing, THE COURT (THRUSTON, 
Circuit Judge, absent) ordered special bail to 
be given. The plaintiffs [Crailc's executors] 
resided in Virginia. 

Mr. Wallaeh, for plaintiffs. 
Mr. Law, for defendant 



Case No. 3,343. 

In re CRAM. 

[1 Hask. 89; = 1 N. B. R. 504 (Quarto, 132); 1 
Am. Law T. Rep. Banlir. 65, 120.] 

District Court, D. Maine. Dec. Term, 1867. 

Bankruptcy — Peoop of Debt. 

1. Proof of debt should be allowed in bank- 
ruptcy against the bankrupt's estate for the 
amount due upon a note indorsed by the bank- 
rupt, without deducting the value of real estate 
mortgaged by the maker to secure the note, if 
the mortgage is not foreclosed. 

[Cited in Re Holbrook, Case No. 6,588; Re 
Xorris. Id. 10.302, 10,303; Re Anderson, 
Id. 350; Re May, Id. 9,327; Re Kinne, 5 
Fed. 60. Approved in Re Dunkerson, Case 
No. 4,157. 

2. Proof of debt should be reduced, in such 
case, by indorsing the value of chattels acquired 
from the maker of the note by a mortgage that 
had become foreclosed. 

In banki-uptcy. The Casco National Bank, 
the bolder of certain promissory notes 
amounting to about $80,000, given by the 
Portland Shovel Company, indorsed by the 
bankrupt [Nathaniel O. Cram], and protested 
for non-payment, sought to> prove them in 
bankruptcy against Ms estate before Mr. Reg- 
ister Fessenden. The notes were secured by 
two mortgages from the maker, one upon its 
real estate not foreclosed, and the other upon 
its chattels and foreclosed. The creditors ob- 
jected. The register rejected the proof of the 
debt until the value of the mortgaged prop- 
erty could be ascertained and applied to its 
payment. The bank requested that the mat- 
ter be certified to the court for decision, and 
it was done. 

Hanno W. Gage and Sewall C. Strout, for 
bank. 

Nathan Webb and Thomas Amory Deblois, 
for ci'editors. 

FOX, District Judge. The liabiUty of the 
bankrupt, as indoi-ser of the notes of the 

'^ [Reported by Hon. "William Cranch, Chief 
Judge.] 

- [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 



shovel company, has become absolute, and tn 
such a case, by the 19th section of the act [of 
1867 (14 Stat. 525)], a creditor may, ordtoa- 
rily, prove his claim against such indorser. It 
is contended that the present cas® comes 
within the provisions of the 20th section of 
the act, the creditor holding mortgages of 
real and personal estate from the makers of 
said notes, as security for their payment, and 
for that cause it cannot be allowed to prove 
its claim against the bankrupt, prior to the 
choice of the assignee. The clause of this 
section is as follows: "When a creditor has 
a mortgage or pledge of real or personal prop- 
erty of the bankrupt, or a lien thereon for 
securing the payment of a debt owing to him 
from the bankrupt, he shall be admitted as 
a creditor only for the balance of the debt, 
after deducting the value of such property, 
to be ascertained by agreement bet^'een him 
and the assignee, or by a sale thereof, to be 
made in such manner as the court shall di- 
rect; or, the creditor may release or convey 
his claim to the assignee upon such property, 
and be admitted to prove his whole debt. 
***** If the property is not so sold 
* * the creditor shall not be allowed to 
prove any part of his debt" 

As an assignee is requisite to carry out this 
arrangement, I admit, that when the prop- 
arty, which is to be sold, or is to have its 
value ascertained, is the property of the 
bankrupt, the creditor holding a mortgige 
or pledge of it cannot be allowed to prove 
his claim prior to the election of the as- 
signee; but such is not the condition of the 
present case; the bank has not any mortgage 
or pledge of real or personal estate of the 
banlirupt, or a lien thereon to secure any 
debt owing to it from the bankrupt It Is 
true, that it was in whole or in part mortgage 
security for the payment of the same notes, 
which it offers to prove against the estate of 
the bankrupt; but this property so mortga- 
ged was never the property of the bankrupt, 
but belonged to an entire stranger to these 
proceedings, the maker of these notes, who 
is not shown to be bankrupt and over whose 
property, in the present stage of the cause, 
the district court has no authority or jurisdic- 
tion whatever. The case presented is there- 
fore cei*tainly not within the letter of the act 
as the bank has not "a mortgage or pledge 
of real oi" personal property of the bankrupt 
or a hen thereon;" and on a careful examina- 
tion of the whole act, I do not think it is with- 
in its spirit or purpose, or that it should be 
drawn within its provisions, by any strained 
and forced construction of the language em- 
ployed. 

What does the act require shall be done 
with the property so mortgaged or pledged? 
The creditor must deduct from his claim the 
value of the property, to be ascertained by 
agreement with the assignee, or by sale by 
order of court or he may release to the as- 
signee his claim upon the property and be ad- 
mitted to prove his whole debt Each and all 
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^f these provisions are supposed to be ap- 
plicable to the property- It is property, so 
situated, that either course may be adopted 
us may be deemed most advisable by the 
xjreditors. 

"Would a court in bankruptcy order a sale 
^f property thus situated, mortgaged by a 
third party, an entire stranger to- the pro- 
ceedings in banla-uptcy? Wbo would be 
bound by such a sale, if the court should or- 
der it to be made; and what title would a 
purchaser acquii'e at such a sale against the 
mortgagor? "What is ta be sold, the absolute 
property? If so, what becomes of the equily 
^f redemption, if the estate is not purchased, 
and the mortgage debt is not of the full value 
of the property. No one can claim that the 
ji^urt could thus sell the whole estate, and 
destroy the mortgagor's right of redemption, 
which to real estate, by the laws of Blaine, 
continues for three years after the mortgagee 
lias entered for foreclosure for breach of con- 
dition of the mortgage. If the note and mort- 
gage should be sold by order of court, leav- 
ing unimpaired the right of redemption of the 
mortgagor, what becomes of the claim of 
the party against the bankrupt indorser of 
the note? He has disposed of it by its sale. 
He has parted with the sectirity and con- 
tract, which was the foundation of his claim 
■agamst the bankrupt estate. He has no long- 
er any debt to prove against the estate. It 
belongs to the purchaser of the note. Like 
consequences would result, if he transfers to 
the assignee his claim on the property. To 
pass any title of the mortgaged property to 
the assignee, he must assign nis note secured 
thereby, and the bankrupt would be no long- 
er his debtor. 

It is quite manifest therefore, that this 
mortgagee can neither sell his mortgage, nor 
assign the same to the assignee, as contem- 
plated by tiie act But it is claimed that he 
may agree with the assignee upon the value 
.of the mortgaged estate, and deduct that 
amount from his whole claim, and prove 
•the balance against the estate of the bank- 
rupt. I hold, he is not compelled to do this 
and take the estate at the agi-eed value. 
He has his eljction, which com-se he will 
pursue; tlie statute, I think, intended he 
should enjoy the privilege of determining 
whether he would or not take the mortgaged 
-estate; and unless his titie is such that he 
^an elect which course he will adopt, I am 
of opinion his case is not witiiin this provi- 
sion of the act 

The same section of the act further pro- 
vides, that "if the value of the property ex- 
.ceeds the sum for which it is so held as se- 
^m-ity, the assignee may release to the cred- 
itor the banla-upt's right of redemption there- 
in on receiving such excess, or he may sell 
the property, subject. to the daim of tbe 
creditor thereon; and in either case the as- 
signee and creditor respectively, shall ex- 
ecute aU deeds and writings, necessary and 
proper to consummate the transaction." 
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"What right has the assignee to redeem 
the property of an entire stranger which he 
could convey to the claimant, or what in- 
terest in such property could the assignee 
sell subject to the claim of the creditor, and 
what writings could he execute which could 
consummate any title, or what would be 
worth the paper on which they were drawn? 
Every line of this section, as I thhak, points 
most distinctiy and direetiy to property of 
the bankrupt, and only to property of the 
hankrupt, which the district com-t in bank- 
ruptcy can deal with; and it never contem- 
plated the sale of the property of third par- 
ties, held by the claimant as security for 
his demand. It would have hardly been pos- 
sible for congi-ess to have used more pre- 
cise and positive language, to declare such 
to have been its intention, than it has em- 
ployed in this section, whilst, if it was de- 
signed to reach security given by third par- 
ties, it could have been so declared with 
equal certainty. 

This construction I thinlc is also sustained 
by the dose of the 21st section of the act, 
allowing double proof when the bankrupt is 
liable upon a bill or note, or other obliga- 
tion arising from distinct contracts, as a 
member of two or more firms, carrying on 
separate and distinct trade, and having dis- 
tinct estates to be used up in bankruptcy, or 
when liable as a sole ti-ader and also as mem- 
ber of a firm. In such case, the creditor 
may prove against the estates respectively 
liable upon such conti-acts, manifesting that 
the general intent of the act is to allow a 
daimant the entire secmrity of all pai-ties 
liable for the debt, and of course the bene- 
fit of all collaterals from such parties. This 
provision of this section is quite important 
as fixing definitely a point in bankruptcy 
proceedings, about which a very serious con- 
flict exists in the authorities. 

I have examined carefully aU the authori- 
ties at my command, touching the question 
in controversy; and so far as I have fnet 
with any relating to it, they aU concur in this 
view with the exception of some of the 
earlier decisions in Massachusetts upon the 
construction of the clause in the insolvent 
law of that state, which is quite similar in 
its provisions to the one now imder consid' 
eration from the bankrupt act The first 
case is Landiton v. Wolcott 6 Mete. 305. 
In this ease, Shaw, 0. J., held that a party 
holding a note signed by a principal and 
two sm"eties, all of whom were insolvent, 
could not prove the f uU amount of his note 
against the principal, but miist deduct the 
value of a mortgage ^ven to him by one 
of the sureties, and prove for the residue of 
his debt. The clause in the insolvent act 
then under consideration provided, that when 
any creditor should have any mortgage or 
pledge of any real or personal estate of the 
debtor for securing his debt, the property 
should be sold, and the proceeds should be 
applied towards the payment of the debt, 
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and he sliould be admitted as a creditor for 
the residue, if any. 

The learned chief justice says, "If the term 
'debtor' m this sentence is necessarily to be 
limited to the insolvent debtor, whose estate 
is in the progress of settlement, then this 
case is not within the letter of it, because 
the mortgage was not made by the insolvent; 
but it is equally consistent with the manifest 
equity and policy of the statute, to construe 
it to mean any person liable for the debt. 
* * * Now it is a general rule of equity, 
that where a final settlement is to be made, 
as in cases of bankruptcy or insolvency, all 
mutual accounts should be balanced; that a 
pledge of property held as secmity for a 
debt shall be deemed in the nature of set 
off or payment, an extinguishment pro tanto, 
and the Ixilance only, is the actual amount 
to which the creditor has trusted to the 
personal responsibility of the debtor, and it 
is for that sum only, that he can come in 
pari passu with other creditors who have 
relied on the same responsibility. If the 
debt is reduced and diminished by a pledge 
thus given by one of the debtors, it is equal- 
ly reduced, as against the co-debtors; if the 
creditor holds a mortgage made by either of 
the debtors, it is within the equity, if not 
the letter of the statute, and its value must 
first be deducted." The, only authority cited 
to sustain this doctrine, is Amory v. Francis, 
16 Mass. 308, a proceeding against the ad- 
ministi-ator of an msolvent estate, in which it 
was decided that a creditor holding a mort- 
gage, given by the deceased debtor as se- 
curity for the payment of the debt, and of 
less value than the amount of the debt, could 
only be allowed to prove against the estate 
for the difference between his debt and the 
value of the property mortgaged; a proposi- 
tion which na one could question, but which 
had no relevancy to the case then under 
consideration, as the property was not the 
property of the insolvent, but of a third 
party. 
This decision in LancL:ton v. Woleott, was 
* followed in Richardson v. "Wyman, 4 Gray, 
553. There the debt was a joint and several 
note of three persons, who as tenants in com- 
mon of a parcel of real estate, had mortgaged 
it to the holder of the note; one of them was 
in insolvency, and it was decided, that one 
third part of the land should be sold and ap- 
plied in discharge of the note, and the value 
of the remaining two-thirds part should be 
ascertained by an assessor, and deducted 
from the amount due, and the creditor al- 
lowed to prove against the insolvent estate 
for the balance. It was admitted by the 
court, that the ease was not within the letter 
of the insolvent act, but it was claimed to 
be within its spirit, and the decision was 
based on Lancliton v. Woleott The learned 
judge admits, that the statute did not pre- 
scribe any mode of ascertaining the amount 
to be allowed upon the demand for the two 
third parts of the mortgaged estate not be- 
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longing to the insolvent, and he therefore 
was obliged to devise a scheme of a valua- 
tion by an assessor in order to reach it. 
These cases, without reference to a single- 
English authority in banliruptcy, adopt the 
conclusion that whatever propertj' the ci*ed- 
itor holds as security for his demand, wheth' 
er fi-om the insolvent or any other party^ 
must be first appropriated to the reduction of 
the claim, and the balance only admitted 
against the estate. In Agawam Bank v^ 
Morris, 4 Cush. 99, the court appears to have 
regarded the letter, rather than the spirit of 
the act, as it allowed the petitioners as in- 
dorsers to prove their whole claim against an 
insolvent partner on a partnership note, al- 
though a prior indorser held collateral se- 
em-ity for the payment of the note given to- 
him by the solvent partner, the indorser hold- 
ing the secm'Ity, being the president of the 
bank that held the note, and testifying that 
the security was deposited for the pm-pose 
of making the bank and himself fully secm-e, 
[See, also, Richardson v. City Bank, 11 Gray,^ 
263].= 

It will be seen that the language of the 
insolvent act of Massachusetts is, "any real- 
or personal estate of the debtor," and that 
the court has felt itself at liberty to include 
under the tei-m "debtor," any party liable for ' 
the debt In the bankrupt act, the language 
is more precise and restricted, "any real or 
personal property of the bankrupt;" the 
word "bankrupt" is personal, confined to a 
single party, and cannot, I apprehend, be 
reasonably construed as including all others- 
in any way answerable for the same de- 
mands. 

I have examined numerous English deci- 
sions in bankruptcy bearing upon this ques- 
tion, but I can find no support in any of 
them for the principles laid down by the su- 
preme com't of Massachusetts; ' but on the 
contrary, the very reverse has been sustained 
by the highest authority. In 1743, Lord 
Hardwieke in Ex parte Bennet, 2 Atk. 527^ 
which was a case of proof against a bank- 
rupt estate, saM, "If they," bonds which had 
been given to The a-editor as secm-ity, "had 
been joint bonds from tlie banla*upt and 
another person to Bennet he might have 
come in for his whole debt under the commis- 
sion without being compelled to deliver up- 
such joint securities." 

The rule which universally prevails in 
banlcruptcy in England is, that the a'editor 
must apply all the property of the banlirupt^ 
real or personal, which he holds as security 
for his claim, in reduction of his demand^ 
and prove only the balance against his es- 
tate; but the security* will not go in reduc- 
tion of the claim, unless it is the property of 
the estate against which the proof is offered. 
Parr's Case, 18 Ves. 65, decided by Lord- 
Eldon, I think fully confirms this proposition. 
In that ease, the petitioning creditors held 
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Sjills of exchange drawn by certain parties in 
Demerara and accepted by the banla-upts, 
who were partners with the drawers, but do- 
ing business in England, these being distinct 
firms, carrying on business at Demerara and 
in Liverpool. The creditors held a mort- 
gage on certain plantations in Demerara, 
given to them by the drawers as security for 
these biUs. The objection was taken, that 
the bills could not be proved against the es- 
tate of the bankrupts without deducting the 
value of the mortgages. Lord Eldon ruled, 
that the creditors could prove for the full 
iimount of the biUs without deducting the 
value of the security, notwithstanding the 
partnership. [The marginal note of Vesey is 
full to the point— "Creditor's right in bank- 
ruptcy, to prove and avail himself of all col- 
lateral securities from third persons, to the 
extent of twenty shillings in the pound. Bills 
drawn and accepted by the same persons, 
<5onstituting distinct firms, proof against the 
■acceptor, without deducting the value of a 
security from the drawer.] = 

This decision made in ISll, so far as I can 
ascertain, has ever since been recognized as 
the rule in banluruptcy in all the English 
courts. In Ex parte Goodman, 3 JMadd. 373, 
SI creditor was allowed in 1818 to prove his 
whole debt against a banlirupt, notwith- 
fitanding he held an assignment of an inter- 
.est in certain estates, made to him by third 
parties at the banki*upt*s request as security 
for the debt Parr's Case was adopted in 
Re Plummer, 1 Phil. 56. In that case a cred- 
itor whose debt was secm'ed by the joint and 
sevei-al covenants of two parties in trade, 
iind also by a mortgage on part of the joint 
property, was admitted to prove his debt 
a.gainst the separate estate of each, without 
surrendering or releasing his mortgage se- 
<;m'ity. Lord Lyndhm-st in his opinion says, 
""What are the principles applicable to cases 
45f this kind? If a a-editor of a bankrupt 
holds a secm'ity on a part of the bankrupt's 
estate, he is not entitled to prove his debt 
under the commission without giving up, or 
realizing his security; for the principle of 
the bankrupt law is, that all creditors are 
to be put on an equal footing, and there- 
fore if a creditor choose to prove under the 
■commission, he must sell or surrender what- 
ever property he holds belonging to the bank- 
rupt; but if he has a secm'ity on the estate 
•of a third person, that principle does not ap- 
ply; he is in that case entitled to prove for 
the whole amount of his debt, and also to 
realize the secm'ity, provided he does not alto- 
gether receive more than 20s. in the poimd. 
■That is the ground on which the principle is 
established. It is unnecessary to cite au- 
thorities. It is too clearly settled to be dis- 
puted. In administration under bankruptcy, 
the joint estate and separate estates are con- 
Bidered as distinct estates, and accordingly it 
iias been held, that a joint creditor, having a 
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security upon the separate estate, is entitled 
to prove against the joint estate without giv- 
ing up his secm'ity. Now this case is merely 
the converse of that and the same principle 
applies to it." 

Peacodt's Case, 2 Glyn & J. 27, was where 
a joint creditor held security from one of the 
joint debtors, and was allowed to prove his 
debt iagainst the joint estate without sm:- 
render or sale of his secm'ity. 

In Ex parte Adams, 3 Mont & A. 165, it 
was decided that the secm'ity is not to go in 
reduction of the claim, imless it is the prop- 
erty of the estate against which the proof 
is offered. In Es parte Hedderly, 2 Mont 
D. & D. 487, the creditor, holding the estate 
of the 'wife of the bankrupt as secm'ity for 
his debt was allowed to prove for the whole 
debt 

The English authorities were examined and 
approved by Mr. Justice Story in Re Babcock 
[Case No. 696], a case arising imder the form- 
er bankrupt, act In his opinion that most 
learned judge says in relation to the point 
of the creditor's having securities in his 
hands for the payment of the debt in bank- 
ruptcy, "A distinction is taken between the 
case of a secm'ity given to the creditor by 
the bankrupt himself of his own property, 
and the case of a security of a third person, 
transferred to, the ci'editor by the bankrupt 
or otherwise. In the former case the creditor 
is not allowed to prove his debt against the 
bankrupt, imless he surrenders up the secu- 
rity, or it is sold with his consent, and then, 
he may prove for the residue of his debt 
which the security when sold does not dis- 
charge. In the latter case he may prove his 
debt in bankruptcy, without sm'rendering the 
security of the third person, which he holds, 
and may notwithstanding such proof proceed 
to enforce his security against such third per- 
son, provided however, he does not take un- 
der the bankruptcy and the secm-ity, more 
than the full amount of his debt." In that 
case an accommodation acceptor of a bill of 
exchange went into bankruptcy. The holder 
of the bill attached certain property of the 
drawer, and also proved his demand against 
the estate of the acceptor. 

Judge Story says, "From the principles 
which have been stated, admitting the at- 
tachment to be a security, and the banki-upt 
to be a mere accommodation acceptor, it is 
clear that th6 creditor has a right to pro- 
ceed against the banki*upt for his debt in 
bankruptcy, and also against the other par- 
ties to the bill under his attachment, until 
he has recovered the full amount of his debt; 
for it is not a secm'ity given by the ^bank- 
rupt of his own property, but is a security ob- 
tained by the creditor against other parties 
to the bill by a proceeding in invitum." This 
opinion of Mr. Justice Story in Re Babcock 
[supra] has never been questioned, so far as 
I am informed, by any circuit court, or in 
any opinion of the supreme court of the Unit- 
ed States; and being in conformiiy with the 
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whole course of decisions under the English 
bankrupt acts, should govern in the present 
case; and I therefore decide that the Gasco 
National Bank was not barred from proving 
the full amount of the notes in question 
against the bankrupt's estate, on account of 
the mortgage of real estate given to the bank 
by the makers of said notes as seciu'ity for 
their payment, said mortgage not being fore- 
closed, and being merely a secm-ity for the 
debt 

The mortgages of the personal property of 
the shovel company, held by claimant to se- 
cm-e the payment of these notes, present a 
fiurther question, entirely independent of that 
growing out of the mortgage of the real es- 
tate to secm-e the same notes. When chat- 
tel mortgages have been foreclosed, and the 
title to the property covered by them has be- 
come absolute in the claimants, and they 
have since disposed of some of the property, 
by such a foreclosure the mortgagees, under 
the laws of Maine, have received payment of 
a portion of their debt, equivalent to the 
value of the property mortgaged on the day 
the title to this property became absolute in 
the mortgagees by their foredosm-e. This 
value has not yet been in any way deter- 
mined; but whatever it amounts to should 
be applied in reduction of the claim, and 
proof allowed only for the balance of the 
claim remaining unpaid. It is not enough, 
that the claimant is willing to endorse on 
the notes the amount received by it from sale 
of a portion of the property. The whole 
value of the property should be endorsed. 
It became the property of the claimant rlie 
moment the title became absolute. It was at 
its risk from that time. If it had been lost 
or destroyed or in any way subsequently di- 
minished in value, it would have been at the 
charge of its owner, the claimant; and so, it 
it had subsequently increased in value, it 
would have been its gain and advantage. 
As the amount to be allowed in reduction of 
the notes, for the personal property mort- 
gaged to the claimant by the makers of the 
notes, as secm-ity therefor, and of which the 
claimant became the absolute owner by fore- 
closm'e of its chattel mortgage, has not been 
ascei'tained and determined, and has not 
been allowed by the claimant in reduction 
of its claim on these notes, I think, for the 
second cause assigned by the register in his 
cei-tificate, he was correct in his decision not 
to allow these notes to be proved in this pres- 
ent stage of the cause. When a claim 
against a bankrupt has been paid in part by 
the bankrupt or any other party, the balance 
only is provable against the estate. 

The conclusion of the register, that the 
claimant can only be admitted as a cred- 
itor for the balance of its debt after deduct- 
ing the value of the security given to it by 
the shovel company, so far as it applies to 
the mortgage of the real estate which is not 
foreclosed, is not correct. Such security can- 
not affect the proof of the claim until fore- 



closed, and an absolute title to the mortgaged 
estate is vested in the mortgagee. 

Cei'tificate to register to conform to this- 
opinion. 



Case IQ'o. 3,344, 

In re CKAMER. 

[Cited in Re Jacobs, Case No. 7,159. Nowhere- 
reported. Opinion not now accessible.] 



Case No. 3,346. 

In re CEAMER. 

[13 N. B. R. 225;^ 8 Chi. Leg. News, 106.] 

District Court, D. Minnesota. Nov., 1ST5. 

Baskrdptcy — ^Pkefekked Ckeditou — Phoop of 
Debt. 

A preferred creditor cannot prove his debt 

after the assignee has obtained a judgment 

against him setting aside the preference. 

[Cited in Re Kaufman, Case No. 7,627; Re 

Heed, 3 l?ed. 800; Re G-raves, 9 Fed. 820; 

Re Cadwell, 17 Fed. 694.] 

In bankruptcy. Kiefer & Hedv, creditors 
of the banki'upt, made a settlement with 
him just previous to his bankiniptcy, and re- 
ceived in full credit for their account cer- 
tain merchandise and giotes [to the full value 
of their claim] .^ The assignee in bankruptcy 
demanded the property from Kiefer & Heck, 
and upon a refusal to deliver commenced a 
suit against them, alleging a fraudulent con- 
veyance and prefei*ence, contrary to the 
terms of the bankrupt act [of 1867 (14 Stat 
534)]. Upon a trial before a jury, the as- 
signee recovered a judgment. Kiefer & Heck 
now seek to prove their claim before the reg- 
ister. Objection is made by the assignee, 
and the matter comes before the court for 
settlement. 

J. B. & W. H. Sanborn, for claimant 
Rogers & Rogers, for assignee. 

NELSON, District Judge. Section 5021 of 
the Revised Statutes authorizes the recovery 
by the assignee of all property received by a 
person having reasonable cause to believe 
that a debtor was insolvent, and knowing 
that a fraud on the bankrupt act was intend- 
ed. Section 5128 defines the fraudulent pref- 
erences forbidden by the act; and section 
5084 declares under what circumstances and 
when a creditor who has received a fraudu- 
ulent preference may prove the claim on ac- 
count of which the preference is made or 
given. The latter section forbids proof of a 
claim on account of which a preference ia 
given until the creditor first surrenders to 
the assignee aU property or advantage re- 
ceived under such preference. I think, in the 
light of these sections, inasmuch as judgment 
has been entered in favor of the assignee, in 
the suit brought against Kiefer & Heck, and 

^ [Reprinted from 13 N. B. R. 225, by per- 
mission.] 

' [From 8 Chi. Leg. News. 106.] 
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the fraudulent preference clearly established, 
they are debarred from proving their claim. 
The assignee has been compelled to seek the 
aid of the court to recover the advantage 
sought to be obtained by these creditors; 
they contested his right to recover, and being 
defeated have constructively made them- 
selves a party to the fraud, and the locus 
poenitentiae has passed; the payment of the 
judgment is not a compliance with the terms 
of section 5084, Although, in ease of actual 
fraud a preferred creditor might prove for a 
moiety, he can do so only -when he has ful- 
filled the requirements of section 5084, and 
made a surrender of the advantage obtained 
by the preference. In this case there is no 
actual fraud, and if these claimants had sur- 
rendered their advantage before suit, and 
perhaps before judgment, proof would have 
been allowed of then: whole debt The right 
of these creditors to prove a claim represent- 
ed by a note for seventy-six dollars is not 
seriously contested. The objection of the 
assignee is sustained, except to that extent 
Ordered accordingly. 



Case KTo. 3,3l6. 

ORAjMEE. v. ALI.EN et al. 

[5 Blatchf. 248.]^ 

Circuit Court, N. D. New York. Aug. Term, 
1865. 

Loss OF Tow— Degree of Fault— Appoktiox- 
MENT — Foreign JIoney. 

1. Where a tug, in towing a vessel on the Ni- 
agara river, was so negligently navigated, that 
the tow struck some piles, and was separated 
from tlie tug and carried down the river over 
Niagara Falls and lost, and the tow had no an- 
chor on board, and it appeared to he the better 
opinion, on the proofs, though not certain, that, 
if she had bad one, she might, by casting it, 
have been held until the tug could come to her 
relief: Scld, that the absence of the anchor 
was a fault on the part of the tow. 

2. Held, also, that the drifting and loss of the 
tow was the direct and immediate consequence 
of the collision with the piles, and that the tug 
was liable for such loss, notwithstanding the 
want of an anchor on the tow. 

3. The uncertainty as to the degree of fault 
and its consequences, where both vessels are 
chargeable with them, brings the case within 
the reason of the rule of apportionment. 

[Cited in The Britannia, 34 Fed, 560.] 

4. The injured party, in this case, is entitled, 
as indemnity for his loss, to the value of his 
vesssel, at the time and place of her loss, in 
the currency of the place where the injury hap- 
pened. But, as the suit is brought in another 
country, he is entitled to a sum, in the currency 
of the latter country, which approximates most 
nearly to that to which he is entitled in the 
countiy where the injury occurred. 

In admh-alty. This was a libd in per- 
sonam, filed in. the district court, by [Richard 
TV. Cramer] the owner of a scow against 
[William W. Allen and others] the owners 
of the steam tug Griffen, to recover dam- 



* [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



(Case No. 3,346) CRAMEE 

ages for the loss of the scow. The district 
court apportioned the damages [case unre- 
ported], and the respondents appealed to this 
eom't 

NELSON, Chrcuit Justice. The tug was en- 
gaged in towing the scow from Buffalo, down 
the Niagara river, to Port Robinson, on Chip- 
pewa creek, Canada. The tug, in enterhig 
the mouth of the creek, was so navigated 
that the scow sti-uck the piles in the "cut" 
at the entrance, and became separated from 
another tow to which she was fastened by a 
hawser, and was carried down the river over 
Niagara Falls, which were situated some 
four miles below, and lost I agree with the 
court bdow, that the immediate injm-y to 
the scow, by coming in contact with the piles, 
was occasioned by negligence, or want of 
proper skill, on the part of the master of 
the tug, and that the only question ui the 
case is, as to the rule that should govern the 
damages to be allowed. The scow struck 
the piles some eight feet inside of the star*- 
board corner of her bow, mailing a consid- 
erable hole in the bow above the water line. 
Having parted her hawser, she was neces- 
sarily carried down the current of the Ni- 
agara river-, which was of considerable 
strength there, and passed over the Falls. 
The scow had no anchor on board, and the 
better opinion, on the proofs, is, that if she 
had had one, she might, by casting it, have 
been held imtil the tug could come to her 
relief. The latter, as soon as the accident 
happened, detached herself, from the other 
tow, and re-entered the river, to rescue the 
scow, but the scow had descended it so far 
as to render relief impossible. I agree, also, 
with the court below, that the want of a fit 
and proper anchor on board of the scow was 
a fault for which her owner is responsible. 
The owners of the tug had a right to pre- 
sume that the scow was seaworthy, which 
includes an anchor as a part of her equip- 
ment 

It is urged by the respondents, that, as the 
total loss of the scow was occasioned by her 
going over the Falls, and as that might have 
been prevented if she had had an anchor on 
board, they should have been held liable 
only for the damage done to the scow by her 
coming in contact with the piles; that the 
subsequent damage or loss is attributable 
solely to the fault of her owner; and that 
the collision with the piles was not the proxi- 
mate cause of this subsequent loss. I am 
inclined to think, under all the facts and 
circumstances of the case, that it cannot be 
said, that the drifting of the scow down the 
current of the river and over the Falls, after 
the separation of the hawser which fastened 
her to the other tow, was not the direct and 
immediate consequence of the collision, as 
much so as if the accident had occurred in 
the middle of the river. Nor can it be said 
with certamty that the presence of an an- 
chor would have saved her. I agree, that 



CKAMMER (Case No. 3,347) 



[6 Fed. Cas. page 744] 



its absence was a fault, as, by reason of it, 
all parties concerned were deprived of the 
benefit of tlie use of it in tlie attempt to ar- 
rest the drifting of the injm-ed vessel; and it 
seems to me that this uncertainty as to the 
degree of fault and its consequences, where 
both parties are chargeable with them, brings 
the case within the reason of the rule of ap- 
portionment. It is agreed, that this rule is 
not an exact measure of damages; but, upon 
the whole, and as a general rule, it is more 
often just and reasonable in practice than a 
rule wotild be which should require the court 
to divide the damages according to the de- 
gree of fault committed by each vessel. I 
shall concur, therefore, in the judgment or 
the court below, in the rule adopted as to the 
measure of damages. 

Then, as to the question of cmrrency. The 
commissioner found the value of the scow, or 
the damages, which is the same thing, at the 
time and place of the accident, in Canadian 
currency. If the suit had been in Canada, 
tfie sum so foimd would have determined 
the amount of the decree, and to this sum, at 
the place where the injury happened, the in- 
jured party is entitled, as indemnity for the 
loss. This suit, however, is in another coun- 
try, and the rule seems to be well settled, 
and is certainly the just i-ule, as between 
the parties, to allow a sum, in the currency 
of the coimtry where the suit is brought, 
which approximates most nearly to that to 
which the party is entitled in the country 
where the damage occurred. The commis- 
sioner found the amount in the currency of 
that country, and also the difference between 
that and the currency here, which is forty- 
nine per centum. That difference was very 
properly added by the court If it had been 
the other way, it should have been deducted. 

The decree of the court below is Tiffirmed, 
with costs. 



CRAMER (CLARKE v.). See Case No. 2,848. 



Case ISTo. 3,347. 

CRAMMER et al. v. The FAIR AMERICAN. 



p. Pet Adm. 242.] » 
District Court I>, Pennsylvania. 



1806. 



Seamen — Embezzlement — Foufeiture op Wages 
— costribotiox. 
Although part of the embezzlement is fixed 
on, and paid by, some of the crew, yet all are 
to contribute to the residue. Master and offi- 
cers join- in this contribution. Sailor absent, 
not excused. 

[Cited in Spurr v. Pearson, Case No. 13,268; 
Conner v. Leverinj?, Id. 3,114; Edwards v. 
Sherman, Id. 4,298.] 

[In admiralty. Libel by Jonathan Cram- 
mer et al, against the ship Pair American, 
Haga, owner, Fraily, master, for wages.] 



^Rerorted by Richard Peters, Jr., Esq.] 



Embezzlement was charged on five of the 
libellants, to repel their claim for wages. A 
quantity of coffee, fom- thousand weight was 
alleged to have been embezzled. It appear- 
ed by certificates, admitted by consent, from 
sundry merchants trading to Amsterdam, 
where ■ the fact charged was said to have 
been perpetrated, that the difference be- 
tween the weight of coffee in America and 
its produce at the Dutch scales varies be- 
tween eighteen and twenty-two per cent, 
though in some cases it has exceeded the 
latter. The loss was estimated on a differ- 
ence between twenty-two and twenty-six per 
cent, on what the whole of the coffee in ques- 
tion should have weighed, occasioning a loss 
of four thousand weight to the owner. Tes- 
timony was produced, which shewed only 
four hundred pounds to have been actually 
taken by five delinquents, though suspicion 
reached much further. No decision was had 
on the facts, but an intimation was given by 
the court, that no opinion could be grounded 
on mere suspicion; and a dea'ee could only 
extend to the quantity actually proved, 
either by positive testimony or circumstan- 
ces, to have been taken. 

THE COURT, on a compromise between 
the parties, ruled, on application for its opin- 
ion, 

1. That although an embezzlement of part 
of the goods lost be fixed on some of the 
crew, who must pay separately to the 
amount proved, yet they or the surplus of 
wages, if forfeited or in the hands of the 
owner, remain further answerable. In a gen- 
eral contribution, for the balance.* 

2. That the whole must contribute, accord- 
ing to their respective wages, the captain 
and officers of the ship included. 

3. Nor is any one to be excused from this 
general contribution, though absent from the 
ship, and not in a situation to be capable of 
assisting in the plunder. This point occur- 
red in the case of one of the seamen, entitled 
to his wages, who was confined in prison, 
during the period when the transaction hap- 
pened.— The innocence of an individual is 
not the question; it turns on the joint obli- 
gation of all, to make retribution; it is part 
of the conditions, upon which they engage in 
their occupation. 

* It has been held, and in some extensive em- 
bez: lements, I have so decided, that the actual 
perpetrator forfeits all right to wages. In most 
instances, a contribution to the amount, would 
absorb all the claim to wages. But in petty 
plunder of esculents, liquor, &c., I have not 
deemed it right to inflict so rigorous a forfei- 
ture; yet T confess the point of toleration, or pun- 
ishment, is difficult to ascertain. If the wages 
of those who actually commit an embezzlement 
be forfeited, they should be considered, in the 
hands of the owner, as part payment tow- 
ards the contribution of the innocent members 
of the crew, where farther embezzlement than 
that fixed on individuals, has been committed. 
On this consideration, the opinion was given, 
according to the fact, respecting a further con- 
tribution by the guilty- mariners. 
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GRAMMOND (PERRY v.). See Case No. 11,- 
005. 

GRAMMOND (PHILIPS v.). See Case No, 
11,092. 

CRASiaiOND (THELLASSON v.). See Case 
No. 13,877. 

GKAaiPTON (THBAIili v.). See Case No. 
14,008. 

Case TTo. 3,348. 

ORAMPXON T. VAN NESS. 

[4 Cranch, O. C. 350.] » 

Circuit Court, District of Columbia. Nov. 
Term, 1833. 

AcTiox FOK Rent, 
The want of title in fee in the plaintifE is no 
bar to an action for rent, upon a lease for seven 
years, with leave to purchase the fee-simple 
within that term. 

Appeal from the judgment of a justice of 
the peace who gave judgment for a half 
year's rent, upon a lease for seven years, 
with leave to the tenant, within that term 
to purchase the fee-simple upon payment of ^ 
§480. Mr. Bradley, for appellant, contended 
that the defendant [John P. "Van Ness] is 
not hound, in equity, to pay the rent, he- 
cause the plaintiff [James Grampton] has not 
a good title in fee. Kirtland v. Pounsett, 2 
Taunt. 145; Smith v. Stewart, 6 Johns. 46. 

But THE COURT (nem. con.) decided that 
It is no defence, the defendant not having 
been evicted. 

Case "No. 3,349. 

CRAMTON V. TAHBELL.' 
District Court. D. Vermont. Jan. 10, 1878. 

Mortgage to Secure Future Advances— Fraud- 
ulent CONVETANOE OP PERSONAL PROPERTY — 

Change of Possession— Lease bx Mortgagee 

Out op Possession. 

[1. A mortgage to secure future advances is 
operative as to all advances made in good faith 
more than two mouths before the filing of a 
petition in bankruptcy, and as to those made in 
good faith within that time.] 

[2. By the laws of Vermont, a conveyance of 
personal property will not pass the title, with- 
out change of possession, as against creditors.] 

[3. A change in the title to real estate on 
which personalty is situated is insuflacient to 
show a change of possession as to the person- 
tilty. . There must be some actual, observable 
change in control.] 

[4. A lease by a mortgagee out of possession, 
having the apparent legal title,' creates the re- 
lation of landlord and tenant between the mort- 
gagor in possession and the lessee.] 

[5. A mortgage to secure, among other things, 
a loan to a bankrupt, made to enable the mort- 
gafree to get possession of attach'^d goods, and 
hold them as a preference over other creditors, 
is void to the estent of such loan, but will not 
taint the security as to other advances made in 
good faith.] 

[Distinguished in Grampton v. Jerkowski, 2 
Fed. 493.] 

^ [Reported by Hon. William Cranch, Chief 
Judge.] 
* [Not previously reported.] 



(Case No. 3,349) CRAMTON 

[In bankruptcy. Action by John W. Cram- 
ton, assignee in bankruptcy of Rufus D. 
Bucklin, against Marshall Tarbell, to set 
aside alleged fraudulent conveyances.] 

"WHEELER, District Judge. Upon hear- 
ing this cause, it appears that the deed, bond 
for reconveyance, and bill of sale were all 
more than two, and in fact more than five, 
months before the filing the petition in bank- 
ruptcy, which was involuntary, and are not, 
so far as then effective, void by the pro- 
visions of the bankrupt law [of 1867 (14 Stat. 
517)]. Nothing fraudulent or deceitful about 
the liabilities which the conveyances were 
made to secure appears upon the evidence, 
and it is not found but that they were made 
in such good faith as to be valid at common 
law, or under the statute of 13 Eliz. c. 5, 
as made part of the laws of the state. Gen. 
SL p. 672, § 32. The deed and bond together 
amounted to a mere mortgage, and took 
effect upon the real estate covered immedi- 
ately, to secure then existing or contem- 
poraneous liabilities, and to secure future ad- 
vances when they shoidd be made, if oper- 
ative at all to secure them. As to all made 
in good faith more than two months before 
the filing the petition, and as to those made 
within that time, if they were loans of actual 
value made in good faith, and it is a securi- 
ty taken in good faith on the occasion of 
making them, it is operative. 

As to the personal property mentioned In 
the deed as conveyed with the real estate, 
and that mentioned in the bill of sale as 
conveyed separately, the conveyances were 
incomplete to pass the property, as against 
creditors and those standing in their right, 
till more had been done than executing the 
papers. By the laws of the state, continued 
possession by a vendor of personal properfy 
after a sale is conclusive evidence that the 
sale is fraudulent as to creditors. This Is 
fully settled and well known. This transac- 
tion can only stand at all as a sale in re- 
spect to the personal property, and the ora- 
tor stands in the place of and represents the 
creditors, so that, as to him, there must have 
been a change of possession good against 
creditors, or it is not operative at all. As to 
that mentioned in the biU of sale, there is no 
pretence of any change till after the 22d day 
of May, 1877. As to that mentioned in the 
deed, there is none except the record of the 
deed, and the transaction with the tenant. 
Possession of personal property is a fact to 
be found or not upon the evidence, and a 
change in the title of real estate on which 
personal property is situate, made upon the 
record, is not sufficient to show a change of 
possession of the personalty. There must be 
some actual change in the control of it that 
can be discovered by observation of the prop- 
erly. Flanagan v. Wood, 33 Vt 332. Here 
after the papers were executed the defend- 
ant was merely a mortgagee out of posses- 
sion, and the bankrupt was a mortgagor in 
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possession. Tlie mortgagor leased, and the 
lessee became his tenant. Then the lease 
was made in the name of the mortgagee 
because he had the apparent record title, but 
according to the understanding of all the 
parties, as shown b3' the evidence, the mort- 
gagee did not tmdertake to, and did not in 
fact, go into possession then under the mort- 
gage, and malie the lease for himself, but 
the bankrupt was left landlord in fact, and 
the lessee was in fact his tenant, while the 
then present circumstances should exist. 
And he did remain landlord, and the tenant 
remained his tenant, until on or after the 
22d day of ISIay, 1877, as is shown by all 
the evidence, including that of the defendant 
as to what he did about and had from the 
farm. His account of his dealings on ac- 
count of the farm aU commences after that 
time. 

In this view the real conveyances of all 
the personal property were not accom- 
plished, so as to be effective as such for the 
purposes of the present enquiry, till on or 
after that date, which was within the two 
months limited by the banla-upt- law in such 
cases. By the provisions of that law they can- 
not stand unless they were taken in good 
faith to secure loans of actual value; made 
in good faith on the occasion of making the 
loans. Act June 22, 1874, § 11 [18 Stat. ISOJ. 
The liability as endorser was not a loan of 
actual value, nor was the security taken on 
the occasion of incurring it, but long after- 
wards, so that cannot be covered by the 
personal property. The advances of ?151.17, 
January 30, 1877; $179.65, February 7, 1877; 
$246, February 15, 1877; and $165, February 
28, 1877, were of actual value, and appear 
to have been made in good faith. They were 
made more than two months before the filing 
the petition, and are covered by the real 
estate. 

The transaction of giving security on the 
personal property commenced by giving the 
bill of sale and deed before any of these 
loans, and continued till after all 6t them 
by delivery of and taking possession, so that 
it covered the occasion of each loan, and it 
is considered that security so taken was, in 
effect, taken on the occasion of making each 
loan. The money advanced on the 22d day 
of May to Dickerman and to 'Whitcomb and 
Atherton may have constituted a loan to the 
banln-upt, and may have been only a mere 
purchase by the defendant of their claims; 
but if it was a loan it was not made to en- 
able the bankrupt to go on with his business 
in expectation that he would thereby be en- 
abled to pay all his creditors, but to enable 
the defendant to get possession of the goods 
attached that he might hold them himself in 
preference over the rest This was not in 
good faith in the eye of the bankrupt law. 
But this advance was not connected with the 
others far enough to taint the good faith 
•with which they had been made, nor that 
with which the security had thus far been 



taken. And as the other advances had all 
been previously made on faith in the se- 
curity, and nothing remained to be done to 
perfect it but to take possession, it is not con- 
sidered that it ought to or did taint the pos- 
session far enough to defeat the security as 
to them. 

A question was made in argument whether 
this bill of sale, as it was made giving power 
of sale and undertaking to cover future pur- 
chases, would be valid at all, and if so 
whether it would be as to the after pur- 
chased property. But as the transaction was 
perfected by delivery of the whole under an 
agreement covering the whole, it is not nec- 
essary to consider what the effect of such a 
bill of sale would be not so helped out 

The result is that the defendant is entitled, 
against the orator, to hold the real estate to 
secure himself against the liability as en- 
dorser and for the advances made in good 
faith, and the personal property to secure 
the advances, and not otherwise. Therefore, 
let a decree be entered for an account of the 
avails of the personal property, and of the 
rents and profits of the real estate, and of 
the amount of these advances; and for the 
delivery of the remainder, if any, of the per- 
sonal property, and payment of the balance 
of the avails, after satisfying the advances, 
to the orator, if any, or, in case the advances 
are not satisfied, for the delivery of the re- 
mainder on satisfying them; and for the con- 
veyance of the interest acquired in the real 
estate to the orator on relief of the defendant 
from the liability as endorser and satisfying 
the advances within some short day to be 
fixed, and with costs as may be apportioned, 
on the coming in of the report 



CRANDAIili (OROPSBY v.). See Case No. 
3,418. 

CRANDELL (BURFORD v.). See Case No. 
2,150. 

CRANDELIi (GILPIN v.). See Case No. 5,- 
449. 

CRANDELIi (TJNITED STATES v.). See 
Gases Nos. 14,884 and 14,885. 



Case ITo. 3,350. 

ORANDELL'S TRIAL. 
Criminal Libel — Evidence. 
On an indietment for a seditious libel, in or- 
der to show the defendant's intent, the prose- 
cution may give in evidence, any libellous pa- 
pers subsequently published by the defendant or 
found, unpublished, in his possession. 
[See U. S. V. Crandell, Case No. 14,885.] 

[Nowhere reported; opinion not now accessi- 
ble. The above statement of the point deter- 
mined was taken from Brightley's Dig. 232.] 



Case M*o. 3,351. 

CRANDLE V. LIPPINCOTT. 

[The case reported under this title in 1 Pittsb. 
Leg. J. 9, is the same case as Rich v. Lippin- 
cotl^ Case Na. 11,758.] 
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Case No. 3,S5S. 

In re OEANB et al. 

[15 N. B. R. 120; ^ 1 Tex. Law J. 41.] 

District Court, W. D. Texas. Sept. 5, 1875. 

Witness Fees. 

1. The derk's certificate is only prima facie 
evidence of the number of days that a witness 
attended before the register. The memoranda 
or entries made by the register may be used as 
evidence to prove what proceedings have been 
had before him. 

2. A witness is entitled to fees only for the 
days of actual attendance, and not for the days 
on which he was ready to attend. 

[On certificate of register in bankruptcy.] 
Pursuant to special order made at the April 
term of this honorable court hereto appended, 
refeiTing the daim of George G. Baggerly, 
for seventy-three days' per diem service in 
attending before the imdersigned renter as 
a witness in the above matter, I do hereby 
certify that in the com-se of the proceedings 
in said matter the following question arose 
and issue made, whether or not the said wit- 
ness was entitled to receive pay for the whole 
number of days which he claims; and the 
following proceedings were had: On the day 
appointed for the heaa-ing of said claim Hor- 
ace W. Chilton, Esq., a,ppeared as counsel 
for- said claimant, and Sawnie Robertson, 
Esq., appeared as counsel for the assignees 
of said bankrupt estate. The following wit- 
nesses were examined, to wit: G, G. Bagger- 
ly, in support of his claim, who also inti'o- 
duced two letters, and A. J. Swann and Jo- 
seph Elsasser were examined as witnesses on 
behalf of the estate; the attorney for the as- 
signee also introduced in evidence the mem- 
oranda or minutes of the register, copies of 
which are made a part of the testimony in 
said matter, in connection with the deposi- 
tions of the witnesses, which are herewith 
submitted and made a part of this certifi- 
cate. Upon review of the testimony, after 
argument of counsel, I approved and allowed 
the claim for seven days, at one dollar and 
fifty cents per day, mailing the sum of ten 
dollars and fifty cents ($10.50), to which de- 
cision of the register the said claimant Bag- 
gerly, by his attorney, excepted, and desired 
that the question and issue made be certified 
to this honoi*able court for review, which is 
accordingly done. I further certify that the 
costs of tills certificate have not been paid 
by the party requesting the same; and I 
would respectfully submit and ask your 
honor, for my guidance in future, as cases 
may and will frequentiy occur, whether or 
not the register in any case will be required 
to make a certificate of reference until the 
cost has been paid. Rule No. 8, General Or- 
ders in Bankruptcy, I think, requires the 
payment of the cost of a certificate to the 
register before he can be required to make 
and forward it S. T. Newton, Register of 
said District at Tyler. 

^ [Reprinted from 15 N. B. R. 120, by permis- 
sion.] 



By S. T. NEWTON, Register: The issues 
presented for review by my decision, as 
shown in the foregoing certificate, involve 
two principal inquiries: 

First Is the certificate of the derk of the 
court of the number of days which the party 
swears he attended before the register as a 
witness conclusive evidence of the fact? I 
think not The derk of the court is but a 
ministerial officer, and is not invested with 
any power by law to inquire into the tinith of 
any fact stated in it "When a party appears 
before him as a witness and makes the affi- 
davit required by law, he has no discretion 
but to issue the certificate embodying the 
statements of the party as to the number of 
days, and the distance ti'aveled. The certifi- 
cate is obtained upon an ex parte affidavit, 
and I think is only prima facie evidence of 
the facts stated in it, and I am of the opin- 
ion that, when those facts are contested and 
put in issue, the court may go behind the cer- 
tificate and investigate the truth of the mat- 
ter stated in it Crawford v. Grain, 19 Tex. 
146; Gause v. Edminston, 35 Tex. 73. 

The second inquiry is, does the testimony 
in the case entitle the party to receive com- 
pensation for the whole number of days 
which he states in his certificate he attended 
before the register as a witness? I see noth- 
ing in the evidence which in my opinion es- 
tablishes his right to it When the certifi- 
cate was first presented to me for my ap- 
proval by the daimant, I approved it for two 
days' attendance only, being governed by the 
memoranda on my docket as proof of the 
number of days which the daimant, George 
Baggerly, actually attended before me as a 
witness in said matter. At the hearing pur- 
suant to the special order of this honorable 
coiu:t, these memoranda were offered in evi- 
dence by the attorney for the assignee, in 
proof of the number of days which the daim- 
ant attended before the register, and the com- 
pensation to which he was entitied by law, 
to which evidence the attorney for daimant 
objected, on the ground that these memo- 
randa were not the records of the case, which 
objection I overruled, and allowed them to be 
read. (I was not asked by the attorney ob- 
jecting to certify my ruling upon this ques- 
tion to the court). While I do not hold that 
the memoranda or entries made by the reg- 
ister form the record of a bankrupt case, I 
think they may be referred to, for the pur- 
pose of enabling him to know and detei-mine 
what proceedings have been had before him 
in any particular case. They do not make 
the whole, but a part of the record in a case, 
and I think may be used by him as evidence 
of his own acts in any matter that has come 
before him judicially. These memoranda, 
together with the minutes and entries made 
by the derk of the court, form and constitute 
the record. 

By section four thousand nine hundred and 
ninely-eight (Rev. St.) of the bankrupt act 
of the 2d of March, 1867 [14 Stat 517], the 
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register is empowered to make adjudications 
in banlmiptcy, and by section five thousand 
and tliirty-foxu: (Id.) of said act, lie is in- 
vested Tvitli power of appointing assignees 
in imcontested cases when the ci'editors fail 
to elect In the case of Babbitt v. Walburn 
& Co., Case No. 695, it was held by the court 
that these orders were admissible in evidence 
to establish those facts when put in issue; 
If, then, the register being empowered by law 
to make such orders, and they being allowed 
as proof to establish them, I am unable to> 
see why they should be of less weight, or 
not be equally valid to prove any other fact 
which is put in issue before the register ju- 
dicially in any matter where he is by law au- 
thorized to act The claimant Baggerly in h's 
testimony does not, in 'any manner, contra- 
dict these entries as to the number of days 
which is shown by them he actually attended 
as a witness. He says he went up to the reg- 
ister's office on the 21st and 22d days of Jan- 
uary, that he inquired of the register on one 
or two other occasions, and also inquired of 
the assignee when he would be examined; 
but these iaquiries were made after he had 
been told by the assignee that if he wanted 
to examine him he would let him know, and 
he nowhere states that he attended at the 
register's office in obedience to the subpoena 
except on the two days above stated. 

The letters introduced in evidence by the 
claimant, written from Wills Point, pm-port- 
ing to be answers to letters of said claimant 
which were not shown or offered in evidence, 
I think, in consideration of this case, are not 
entitled to much weight; they show a loose 
correspondence, and no proposition made or 
accepted by either party; nor does he state 
that he at any time advised the assignee that 
the situation he claims to have lost was ever 
offered to him, nor that he was detained from 
going by reason of the subpoena. His dec- 
larations to others as to his obtaining or get- 
ting a situation at that place could not have 
the effect of making the assignee responsible, 
or charging the estate of the bankrupt with 
the loss of it Pinther, it is not shown by the 
testimony of the claimant or by Mr. Elsasser, 
in whose employment he was at the time, 
that he lost any time from his employment, 
not even on the two days that it is shown 
he actually attended at the office of the reg- 
ister. 

The testimony of the assignee, 3itr. Swann 
at whose instance the claimant was sub- 
poenaed, shows that on the next day, or 
day after the witness was discharged, he met 
him and told him that if he wanted to ex- 
amine him he would let him know. This in- 
formation by the party who subpoenaed him, 
it seems to me, was sufficient for him not to 
have given himself further trouble about his 
examination. The witness, in his testimony, 
explains, to some extent, what he meant in 
his affidavit, in procuring his certificate for 
seventy-three days, that what he meant by 
a,ttendance on the court was that he was 



ready to attend. This was but a conclusion, 
the mere imderstanding of the witness, which 
does not in law entitie him to compensation 
for the days not actually attended. The law 
allows fees to witnesses who actually, and 
not speculatively, attend in obedience to her 
mandate. At the hearing of said matter, and 
upon a review of the testimony, I allowed the 
claimant for seven days' attendance, which I 
thought was authorized by the testimony of 
the assignee, and it appears to me to be all 
that he can justly claim. Inasmuch as my 
official acts form a part of the testimony in 
this matter, I decline to expi-ess any opinion 
as to the question of taxing the costs occa- 
sioned by this appeal from my decision, in- 
cluding the certificate and other costs, which 
is respectfully submitted to your honor. 

DUVAI/, District Judge. The proceedings 
had before Mr. Register Newton, in regard to 
the claim of Gteorge Baggerly for seventy- 
three days' attendance in the above case as 
a witness, have been certified to me for re- 
vision at the request of s^d Baggerly. The 
evidence shows that the witness resided in 
the city of Tyler, where the register's court 
was held, and that he was engaged in busi- 
ness veiy near by. That a short time after 
the 21st of January, 187o, when the subpoena 
required him to appear, he was informed by 
the assignee who had been summoned that 
when he got ready for his examination he 
would come over and let him know, etc. 
These facts, in connection with others, prove 
conclusively, in my judgment, that the wit- 
ness cannot be regarded as having been in 
"attendance" upon the court, in contempla- 
tion of law, any time after he was informed 
by the assignee that he would let him know 
when he was wanted, or words to that effect. 
To allow his claim for attendance as a wit- 
ness for sixty-six days after that period 
would be wholly unauthorized, and I am svx- 
prised, under all the circumstances, that such 
a claim should be set up and m'ged. 

Having carefully read and considered all 
the evidence which the register had before 
him, and the law properly applicable to it 
my opinion is that the conclusions anived at 
by him are correct The decision of Mr. Reg- 
ister Nrfwton is therefore affirmed, and the 
witness Baggerly taxed with all the costs of 
this proceeding. And it is socordered and ad- 
judged accordingly. The clerk will enter this 
order of record and give the usual notice 
thereof to the parties interested. 



Case IJTo. 3,35Sa. 

CRANE V. BOSTON ADVERTISER. 

[13 Reporter, 650-] * 
Circuit Court, D, Massachusetts. 1882. 

Libel— PRIVII.EGE— Newspaper Discussion— Con- 
structor OF Proposed Railroad. 
1. The public has a right to discuss in good 
faith the public conduct and qualifications of 

^ [Reprinted by permission.] 
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Eublic men, and in such discussions they are not 
eld to prove the exact truth of their statements 
or the soundness of their inferences, provided 
they are not actuated by express malice, or 
there is a reasonable ground for the statements 
and inferences. 

2. The character of one who is the construct- 
or and manager of a proposed railroad is open 
to public discussion under the above rule. 

Action in damages for an alleged libellous 
publication. A demturer "was interposed 
which presented the question -whether as 
matter of law the publication was libellous, 

LOWELL, District Judge, in delivering the 
opinion of the court said: For the purpose 
of deciding this demun-er it must be as- 
sumed that the plaintiff liad conceived and 
begun to carry out a plan for making a rail- 
road from Boston to New York by the con- 
solidation of certain shorter lines and other- 
wise, and that it was a part of his plan to 
obtain conti'ol of the New York and New 
England Railroad Company by electing di- 
rectors favorable to his scheme; that the pub- 
lication of the article complained of intei*- 
fered with this plan to his prejudice, and 
that the statements of the article were not 
true, but were published in good faith, with- 
out express malice, and were, upon reason- 
able inquiry by the defendants, believed by 
them to be ti-ue. The contention then is, on 
the part of the defendants, that the subject- 
matter is one in which the public has an 
interest, and that, in discussing a subject of 
that sort, a public speaker or writer is not 
bound at his pei*il to see that the statements 
are ti'ue, but has a ctualified privilege, as it 
has been called, in respect to such matters. 
The modern doctiine, as shown by the cases 
. cited for the defendants, appears to be that 
the pubuc has a right to discuss in good 
faith the public conduct and qualifications of 
a public man, such as a judge, an ambas- 
sador, etc., with more freedom than they can 
take with a private matter, or with the pri- 
vate conduct of any one. In such discus- 
sions they are not held to prove the exact 
truth of their statements, and the soundness 
of their inferences, provided that they are 
not actuated by express malice, or that there 
is reasonable ground for their statements or 
Inferences, all of which is for the juryl Some 
of tlie affairs of a railroad company are pub- 
lic and some are private. For instance, the 
honesty of a clerk or servant in the oflEtce 
of the company is a matter for the clerk and 
the company only. The safety of a bridge 
on the line is a subject of public moment. 
The public, in this sense, is a number who 
are or will be interested, and yet who are 
at present unascertainable. All the future 
passengers on the road are the public in 
respect to the safety of the bridge, and as, 
they cannot be pointed out you may discuss 
the consti'uction of the bridge in public, 
though you thereby reflect upon the charac- 
ter of the builder. If this definition of the 
public is a sound one, the commonwealth, 



considered as a stockholder, is not the pub- 
lic, for its interests are intrusted to certain 
officers, who are easily ascertained; nor 
would the interests of the share-holders be- 
come a public matter merely by reason of 
their number, unless it were proved that it 
would be virtually impossible to reach them 
individually. 

If, therefore, the question was merely of 
the effect of the scheme upon the shares of 
•the New York and New England R. R. Co., 
a corporation already chartered and organ- 
ized, I should doubt somewhat whetljer it 
would be of a public nature. But, inasmuch 
as the project was one which affected a long 
line of road, as yet only partly built, and 
the consolidation of several companies, it as- 
sumes public importance. Perhaps the right 
of legislative interference may be taken as a 
fair test of the right of public discussion, 
since they both depend upon the same condi- 
tion. The legislature cannot interfere in the 
purely private affairs of a company, but it 
may control such of them as affect the pub- 
lic. It cannot be doubted, I apprehend, that 
the legislatures of Massachusetts and Con- 
necticut would have power to permit, or to 
prohibit, or to modify, a scheme such as is 
now in question. It interests the public, con- 
sisting of the unascertained persons who will 
be asked to take shares in it and those 
through whose lands it may pass, or whose 
business will be helped or hindered by it, 
that such a line should be well, and even 
that it should be honestly, laid out, built, 
and carried through. For this the character 
of the plaintiff as a constructor and manager 
of railroads seems to me to be open to pub- 
lic discussion when he comes forward with 
so great and important a project, affecting 
many interests besides the share-holders of 
one road, and that, therefore, the defend- 
ants, or any other persons, have the quali- 
fied privilege which attaches to the discus- 
sion of public affairs. The distinction is that 
when a railroad is to be built, or a company 
to build it is to be chartered the question 
whether it shall be authorized is a public 
one; when the company is organized, and 
the stock is issued, anything which merely 
affects the value of the stock is private. De- 
murrer overtuled. 
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CRANE V. COWELL et us. et al. 
[3 Curt. 17S.] ' 

Circuit Court, D. Rhode Island. Nov. Term, 

1854. 

Construction op Will. 

A devise, "if any of my grandchildren should die, 
leaving no surviving issue, then I give and devise 
all the estate, both real and personal, herein priven 
to such grandchild, unto the survivor or survi- 
vors of such as shall die as aforesaid, and to 
their heirs and assigns for ever."— jgTeZf?, 1. 

^ [Reported by Hon. B. R. Curtis, Circuit Jus- 
tice.] 



CRANE (Case No. 3,353) 

That the words "herein given" referred to the 
entire will, and not merely to the particular 
clause in which those words occurred. 2, That 
they provided for the contingency of the death 
of a grandchild without issue, after the decease 
of the testatrix, and cut down the fee-simple 
absolute, previously devised, to a fee-simple con- 
ditional, or to an estate tail; but to which of 
these, it was not necessary to decide. 

This was a suit in equity [by John Crane 
against Benjamin Cowell and wife and oth- 
ers], in which the construction of the will of • 
Waite Smith came in question. The will was 
as follows: 

Waite Smith's Will. 

"In the name of God, Amen, I, Waite Smith 
of Providence, widow, although now being 
in firm health and possessing a sound mind 
and deposing memory, yet recollecting hu- 
man mortality, and feeling the importance 
of that awful truth, *It is appointed xmto all 
people once to die,' do make, ordain, and es- 
tablish this my last will and testament, in 
manner and form following, that is to say, 
recommending my soul through the merits of 
our Redeemer to the Great Father of spirits, 
and my body in decent Christian burial to 
repose In the bosom of the earth from whence 
it originated. 

"I give and devise, in the first place, to 
my beloved daughter Martha, wife of Jere- 
miah Brown Howell, Esq., the use and oc- 
cupation of all the real estate of ivhich, at 
the time of my death, I may be seized and 
possessed, for and dm-ing the term of her 
natural life, to her sole, separate, and indi- 
vidual and particular use, and to the use of 
no other person whatsoever, hereby author- 
izing her the said Martha to take, receive, 
and appropiiate, all and singular, the rents 
and profits thereof for and during all the 
time aforesaid. And it is further the intent 
and meaningof this devise, that she, my said 
daughter, shall have full power and author- 
ity to lease any part of the lands aforesaid, 
for the pui-pose of building thereon, for and 
during such term as is usual and customary 
in such leases in said town of Providence, 
and by covenant to bind the devisees of said 
lands to the performance of said lease or 
leases, so that the rents received thereon be 
made payable to her, my Said daughter, and 
to her sole xise as aforesaid, for and dm-ing 
her life as aforesaid, and to said devisees 
at the determination thereof. And fm-ther, 
the intent and meaning hereof is, that if her 
comfortable, decent, and respectable support 
and maintenance shall render it needful, she, 
my said daughter, shall, in such case, have 
full power and authority to sell and convey 
so much of the estate aforesaid, as will fully 
answer these purposes, and the avails of such 
sales to receive and appropriate to her sole 
use as aforesaid. And all the devises afore- 
said, are to her, the said Martha, without 
impeachment or waste. 

"Secondly. I give and devise unto my 
grandson John Brown Howell, the lot where- 
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on the house of Eveleth & Harding now 
stands, being fifty foot on the front thereof, 
and holding the same width one hundred 
and fifty foot back towards Benefit street, 
to him, his heii-s, and assigns for ever. 

"Thirdly. I give and devise unto my grand- 
son Charles Field Howell, the house where- 
in I now live, and the lot on which it stands, 
which lot extends south to the last-described 
lot and a line running from the north-east 
corner thereof to Benefit street, in the same 
direction that the north line of said lot runs, 
to. him, his heirs, and assigns for ever. I 
also give and bequeathe imto my said grand- 
son Charles, on account of his name, a sil- 
ver tankard and six table-spoons marked 0. 
F. 

"Fourthly; I ^ve and devise unto my 
granddaughter Wait Field Howell, a lot of 
land whei'eon I propose to build a house if I 
should live, measuring as far east and west 
as I own north and south, to her, her heirs, 
and assigns for ever. I also give and be- 
queathe unto my said granddaughter, on ac- 
eotmt of her name, one silver teapot, one 
large family Bible, and my best bed and the 
furniture thereof with white diaper curtains, 
being the suit I brought from Smithfield, 
marked No. 3, together with the square ma- 
hogany bedstead which I purchased of the 
said Jeremiah Brown Howell. 

"Fifthly. I bequeathe unto my granddaugh- 
ter, Martha Brown Howell, a silver teapot. 

"Sixthly. I give and bequeathe unto my 
granddaughter Elizabeth Brown Howell, one 
pair of sUver pint cans. 

"Seventhly. I give and bequeathe all the 
residue of my personal estate, in equal shares, 
unto all my granddaughters. 

"Eighthly. I give and devise ah the remain- 
der of my real estate unto all my grandchil- 
dren, in equal shares, and to their heirs and 
assigns for ever. And it is hereby provided, 
and my wiU is that if any of my gi'andchil- 
dren should die, leaving no surviving issue, 
then I give and devise all the estate, both 
real and personal herein given, to such grand- 
child, unto the sm-vivor or survivors of such 
as shall die as aforesaid, and to their heirs 
and assigns for ever. Provided that none of 
my grandsons shall, in any event, have any 
of my pei-sonal estate, other than the specific 
legacies herein bequeathed unto them so long 
as any of my gx-anddaughters, or any of their 
issue, be living. It is also fm-ther provided, 
and my will is that if all my gi-andchildren 
should die leaving no surviving issue, then I 
give and devise all my estate unto two of the 
daughters of my uncle Thomas Field, name- 
ly, Mary and Sally, and unto two of my said 
uncle's granddaughters, namely, Maiy and 
Elizabeth Thornton, and to their heirs and 
assigns for ever. 

"My will fm-ther is, that my executor hei-e- 
inafter named fulfil my indenture to James 
Pink, my indentured mulatto servant, and 
that they provide for him a flock bed, under 
straw bed, bolster, and pillows, bedstead, 



£6 Fed. Cas. page 751] 



(Case No. 3,353) CRANE 



cord, two pairs of sheets, pillows, and bol- 
ster cases, one pair of blaiLkets, and one yam 
coverlid, and set off to him a small piece of 
land most convenient for my devisors, and 
large enough for a small house and garden, 
for lais own use but not to sell, so that he 
may have the use and improvement thereof 
during his natural life, provided he lives in 
some respectable family after my decease, 
and faithfully fulfils his indenture to them 
as he was bound to do to me. 

"Lastly, I appoint Isaac Brown and my 
said daughter executors of this my last will 
and testament, and I hereby order and direct 
them to pay all my just debts and funeral 
charges, and for the pm-pose of enabling 
them to do the same, I give them the follow- 
ing power and aathority, that is to say, to 
•sell at auction, or at a private sale, my lot of 
land in the neck adjoining the highway on 
three sides of it, containing about twenty 
acres, one other lot of land pm*chased by 
me of my son-tn-law the said Jeremiah 
Brown Howell, being the land which de- 
scended to him from his mother, also a 
wood lot situated in Gloucester, containing 
about one himdred acres, which was my 
mother's, together with three lots lying east 
of the Benevolent Congregational meeting- 
bouse, purchased by me of that society, and 
also a thatch bed situated in said Providence, 
and now improved by me, and having sold 
said lands, to convey the same by deeds 
duly executed for that purpose, and provided 
the moneys arising from the sales aforesaid 
should not be sufficient to pay the debts and 
expenses aforesaid, together with the ex- 
penses of settling my estate, and completely 
executing this my last will and testament, 
then, and in that case, I hei*eby authorize 
and empower my said executors to make 
sale in manner as aforesaid, of so much of 
my other real estate as may be sufficient to 
make up that deficiency. And my will is 
that all deeds of conveyance of the lands 
aforesaid, sold in manner aforesaid, for said 
purposes, signed, sealed, and delivered and 
acknowledged by said executors, shall and 
may vest in the pm-chaser a good title there-- 
unto. And I hereby revoke all former wills, 
and declare this to be my last will and tes- 
tament 

"In testimony whereof I have hereimto set 
my hand and seal this fifth day of February, 
A. D. ISOS." 

Mr. Jenekes, for complainant. 

Sir. Ames and Mr. Bradley, contra, 

OUKTIS, Circuit Justice. The land in 
question was specifically devised in the third 
clause of the will; and the first question is, 
whether the provisions of the eighth clause, 
which follow the devise therein made to the 
grandchildren, are applicable to the land 
devised to Charles F. Howell by the third 
clause. We are of opinion that those pro- 
visions of the eighth clause are applicable to 



all the lands devised to each of the two 
grandchildren, specifically, as well as to the 
"remainder of my real estate," devised in 
the eighth clause. The subject-matter in the 
contemplation, of the testatrix, is described 
to be "all the estate, both real and per- 
sonal, herein given," &c. The inquiry is, 
what was meant by the words "herein 
^ven." Do they refer solely to what is 
given by the eighth clause, or to what is 
given to any grandchild by the will? It 
is obvious, the former interpretation is not 
the true one; because the testatrix is deal- 
ing with personal as well as real estate, 
and the eighth clause devises real estate 
alone. She could not have intended to limit 
the "effect of that provision to what passed 
imder the eiglith clause, for she expressly 
extends it to personalty which did not so 
pass. Moreover, the proviso which follows, 
and which only qualifies the effect of the 
preceding sentence, excepts from its opera- 
tion specific legacies, made by other parts of 
the will; which there would have been no 
occasion to do, if the only property intended 
to be affected was devised by the eighth 
dlause. 

The next question is, whether the third 
clause, taken in connection with these pro- 
visions contained in the eighth dause, gave 
to Charles F. Howell an- absolute estate in 
fee-simple. That such an estate is given to 
him by the third clause is dear. What is the 
effect of the subsequent provisions? Do 
they cut down the estate in fee-simple abso- 
lute, to an estate tail, or to a conditional 
fee, with an executory devise over; or to 
state the question less absti-actly, does this 
part of the will provide only for the death 
of one or more grandchildren without issue, 
in the lifetime of the testatrix, so that at 
her decease each grandchild then living took 
absolutely, or does it provide for the death 
of one or more grandchildren without issue 
after the testator's decease, so that upon the 
death of any one, and the failm-e of his or 
her issue either definitely or indefinitely, 
the property was to go over, by way of ex- 
ecutory devise, or by way of remainder after 
an estate tail? Tiie counsel for the com- 
plainant, holds the first of these views, and 
has addressed to the comt a learned and 
ingenious argument in support of it. But 
we are clearly of opinion that it cannot be 
maintained. Upon a subject which has been 
adjudicated on in so many cases, perhaps 
it would be too much to declare, that any 
conclusion can be ai-rived at without some 
difficulty, and in entire harmony with aU 
the decisions. But a careful examination of 
them enables us to say, that these relied on 
to show that the testatrix was simply mak- 
ing provisions for the decease in her lifetime 
of some of the objects of her bounty, are 
distinguishable, satisfactorily, fi-om this case. 
There are numerous cases in which words 
referring to the death of a legatee, and in 
that event giving the property ovei-, have 
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been coBstrued to mean, his deatfi in the life- 
time of the testator. A gift to A., and in 
ease of his death to B., is held to confer on 
A. an absolute interest if he he living at 
the testator's death. The eases are collected 
hy Mr. Jarman in the second volume of his 
Treatise on Wills (chapter 48). The courts 
have proceeded upon the somewhat refined, 
but perhaps not xmsatisfactory reason, that 
the testator had some contingency in view, 
and as the event of A.'s death was inevitable, 
the only contingency which could be sup- 
posed to be contemplated was, whether he 
shoxild die during some pai-tieular period of 
time; and to prevent lapsing, and in favor 
of vested, rather than contingent interests, 
they have considered the lifetime of the -tes- 
tator to be that period. But it is manifest, 
that the whole basis of this reasoning fails, 
if the will gives tbe propeity over, not simply 
if the legatee die, but if his death Is connect- 
ed with some collateral event, such as dying 
without issue, which is contingent In such 
a case, there is no necessity to seek for a con- 
tingency, or for ingrafting on the language 
of the testator, a limitation of time, during 
which the event is to happen, to render it 
contingent. For the testator has himself in 
terms announced an event which may or may 
not happen after his decease, as the con- 
tingency upon which the property is to go 
over. And this dass of cases may be found 
collected m 2 Jarm. Wilis, c. 40. There is 
another class of cases in which gifts over 
have been made upon survivorship among 
tenants in common, or among a class of per- 
sons, in which it has been held that sur- 
vivorship at the death of the testator was 
intended. These cases are also set down by 
Mr. Jarman- (volimae 2, p. 632 et seq.). But 
whatever rule may be considered to exist 
on this subject, it can have no application 
to a case where the limitation to survivors is 
to take effect upon a contingency subseq.uent 
to the death of the testator. A gift over to 
survivors, implies that the persons who are 
to take shall be alive when the gift over 
takes effect; and if it is to take effect after 
the death of the testator that they should 
be alive after his death, and at the time 
when the contingency shall happen. 

Having thus adverted to the rules" of con- 
sti'uction, it now remains to look at this will, 
to see if it be within the scope and reason 
of either and which of those rules. The lan- 
guage is, "My will is, that if any of my 
gi-andchildren should die, leaving no sm'viv- 
ing issue, then I give and devise all the es- 
tate, both real and. personal, herein given to 
such grandchild, unto the survivor or sur- 
vivors of such as shall die as aforesaid, and 



to their heirs and assigns for ever. 



Here 



the property is given over, not simply on the 
event of death, but of death leaving no sur- 
viving issue, which is a contingency sufficient 
to satisfy the apparent intent of the testator, 
to provide for an uncertain event, and ren- 
dering it unnecessary to import into the will, 



a particular period of time, within which the 
death must happen, to be contingent. 
Though I do not intend to intimate any 
doubt of the soundness of the rule of con- 
struction, which introduces into a will such 
a limitation of time, in cases where it is nec- 
essary to make a contingency, I feel no dis- 
position to do it when it is not absolutely 
necessary. Indeed, the hypothesis that a tes- 
tator, in making a testamentary provision, to 
take effect only upon and after his decease, 
really intended to provide for events in his 
lifetime, is somewhat unnatm-al and improb- 
able, and has been more than once admitted 
to be so. Lord Brougham, who reviews 
many of the cases in Home v. Pillans, 2 
Mylne & K. 15, says, this construction has al- 
ways been adopted with some reluctance, 
founded as it is upon a supposition, which if' 
not violent, is somewhat strong; which has 
been called unnatiu;al by one chancellor, and 
another. Lord Hardwicke, has traced the 
origin of the term "lapse," to the supposi- 
tion that the possibility of the legatee dying 
in his lifetime, escaped the observation of 
the testator. UMch v. Litchfield, 2 Atk. 373. 
In this case, the basis of this rule of con- 
struction failing, and the words of the testa- 
trix* fairly importing a dying at any time 
without surviving issue, I do not feel at lib- 
erty to introduceintothewillthe words "in my 
lifetime," and thus make the testatrix mean 
what she certainly has not said, and what I 
cannot find cause to declare she must have 
meant. Considering, then, that the estate of 
each grandchild was to go over in the event 
of his or her dying without surviving issue 
at any time after the death of the testatrix, 
the clause as to survivorship is necessarily- 
controlled thereby, and must be held to refer 
to those, who shall survive when the event 
happens, upon which they are to take. More- 
over, if the case at bar came within the rules 
of construction contended for by the com- 
plainant, the question between a definite or 
indefinite failure of issue, which has so often 
arisen, and has given rise to such diversities 
of opinion, could in very many cases have 
been avoided by considering the death, and 
failure of issue, and survivorship, were all 
to be referred to the lifetime of the testator. 
Without undertaking a review of these cases, 
a few of them may be referred to, which are 
not distinguishable from the case at bar, so 
far as respects the application of the rules 
contended for by the complainant. Thus in 
Anderson v. Jackson, 16 Johns. 382, there 
was a devise to A. and B. in fee-simple, and 
if either of them should die without issue, 
his share was to go to the survivor, and it 
was held to be a conditional fee. The same 
will was twice before the supreme court of 
the United States (12 Wheat. [25 U. S.] 153, 
and 1 Pet. [26 U. S.] 570), and the same con- 
struction was aflarmed. The construction of 
this will was thus repeatedly examined, with 
the aid of the most eminent counsel in the 
counti-y, and I am not aware that it was 
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ever suggested, that the dying without issue, 
and the sui*vivorship therein provided for, 
were events to occur before the decease of 
the testator. Parker v. Parker, 5 Mete. 
[Jlass.] 134; Hawley v. Northampton, 8 Mass. 
3; aiorgan v. Morgan, 5 Day, 517; Den v. 
Schenck, 3 Halst. [8 N, J. Law] 29; and the 
English cases collected in Lewis, Perp. 311, 
—all go to prove that this will must be con- 
strued to create an estate tail or a condi- 
tional fee, and that the effect of the clause 
under considex-ation does not merely provide 
against a lapse. 

The result at which the court has arrived 
is, that the absolue fee-simple estate given by 
the third clause of the will to Charles F. 
Howell, was cut down to a conditional fee, 
or to an estate tail, by the subsequent provi- 
sion of the will. Which of these two estates 
he took, it may not be necessary to decide; 
and as it is a question of difficulty, and may 
affect the rights of parties not before the 
court, in the present stage of the cause, it 
will not be passed upon. 
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7. Where there is concurrent jurisdiction in 
courts, the tribunal first obtaining jiu-isdiction 
of the subject or person shall retain it, 

[Cited in Bruce v. Manchester & K. R. Co., 
19 Fed. 345.] 

8. The application for the appointment of a 
receiver is always addressed to the sound dis- 
cretion of the court to which it is made. As a 
general rale, such appointment will be made in 
all cases where the interests of parties seem to 
require it. » 

Lee & Fisher, for complainant Mr. Pro- 
basco, for defendants. 

OPINION OF THE COURT. The ques- 
tions before the com-t arise on a motion to 
dissolve the injunction, which has been grant- 
ed in this case, and to rescind the order for 
the appointment of a receiver. For obvious 
{ reasons it will be improper, in the decision 
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CRANE V. McCOY et al. 

[1 Bond, 422.] * 

Circuit Court, S. D. Ohio. Dec. Term, 18G0. 

I:fjPNOTiON— REJiEDr AT Law— In-terfet{ence bt 
Sheuiff with Marshal —Makshal's RExuKy-^ 
Replevin — Coscurrest Jubisdictiox — Re- 
ceiver. 

1. ][t is not enough "to defeat jurisdiction in 
equity that there was a remedv at law: the rem- 
edy must he complete, prompt, and efficient. 

2. A chancellor in the exercise of a just dis- 
cretion, upon an application for an injunction, 
may properly take into consideration the exist- 
ence of an artual conflict or imminent danger of 
a violent colhsion between two autborities, in 
determining the expediency of awarding this 
preventive process. 

c ^' •? ^? rights of a party can only be en- 
forced at law by long continued, strenuous, and 
expensive litigation, and those rights can he 
more promptly and efficiently asserted in eq- 
uity, a stringent reason is offered for the annU- 
cation of its power. 

4. The sheriff of a county has no right to dis- 
turb or in any way interfere with the possession 
of property legally in the possession of an Unit- 
ed States marshal. 

5. The return of an United States marshal is 
conclusive of the facts which it sets forth, and 
Its truth can not be collaterally impeached. 

6. Property which has been replevied, does 
not pass into the possession of the plaintiff after 
ne has given a bond which has been accepted by 
the officer, until there is a formal delivery of 
the property by the officer. 



* [J^pporjed by Lewis H. Bond, Esq., and here 
reprinted by permission.] 
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of this motion, to pass on any questions of 
law or fact directly involving the title to the 
property in controversy, and which will nec- 
essarily come under the consideration of the 
coui't on the final hearing. 

The bill in ehancei-y in this case was filed 
on the 4th of Januai-y, instant, by David 
Crane, a citizen of the state of Tennessee. 
It states, in effect, that on the 1st inst. he pm-- 
chased twelve himdred and twenty-four bar- 
rels of apples, and three hundred and thirty- 
two barrels of onions of D. Harper & Son, 
commission and produce merchants of Cin- 
cinnati, for the sum of ?2,429.31, for which 
he gave his two negotiable promissory notes 
for equal amounts, payable in thirty and six- 
ty days; that he was in possession of said 
articles, and had shipped a part of the apples 
to Nashville, his place of business, and had 
sold a few barrels in Cincinnati; that on 
the 2d of January, W. G. McCoy and RosweU 
Gould sued out of the superior court of Cin- 
cinnati a wi'it of replevin against D. Hai*- 
per & Son, upon which the sheriff of Hamil- 
ton county took one thousand one himdred 
and seventy bai-rels of said apples and deliv- 
ered them to said McCoy and Gould; that 
said Crane thereupon sued out of this com-t a 
writ of replevin for said applies against said 
McCoy and Gould, and they were taken by 
the marshal and were in his possession when 
Libbeus L. Harding obtained a writ of re- 
plevin from said superior court of Cincinnati 
against said Crane and Lewis W. Sifford, the 
marshal, and that by the aid of a posse, and 
by forcible means, the shei'iff of Hamilton 
county intervened to prevent the delivery of 
said property by the marshal to the said 
Crane; that a coUision had already occun-ed 
between the marshal and the sheriff, and 
that bloodshed was anticipated in the at- 
tempt by the marshal to retain possession, 
and the attempt of the sheriff to deliver the 
property to said Harding. The bill further 
alleges, that the pmrchase by said Crane of 
Harper & Son was in good faith, and for a 
full consideration; that said Harding has no 
just claim to the property and never was in 
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actual possession thereof; that said apples 
are perishable; and in view of the collision 
which had occui-red, the fui'ther violence 
threatened, and the further and endless liti- 
gation likely to ensue from the conflict be- 
tween the marshal and the sheriff, and for 
the protection of the rights of said Crane, he 
prays the com't to appoint a receiver to take 
possession of the property, and hold the 
same subject to the fm'ther order of this 
com-t, and that an injunction issue restrain- 
ing the sheriff of Hamilton county, and all 
other persons from further interference with 
said property, until the rights of all the par- 
ties can be finally settled. The bill is duly 
verified by the oath of the -complainant. 
Crane, and as to some of the facts, by the 
affidavit of William M. Manson, the deputy 
marshal intrusted with the execution of the 
writ of replevin issued from this court. On 
the 4th of January, instant, an order for an 
injunction and the appointment of a receiver 
was made by the judge of this com-t In 
pm-suance of that order an injunction bond 
in the siun of three thousand dollars has been 
duly executed and filed by said Crane, and 
a writ of injunction has been issued and 
served. The receiver appointed by the com-t 
has accepted the appointment and taken the 
necessary oath, and given bond for the faith- 
ful performance of his duties, in the sum of 
?3,000. He has also filed his first report set- 
ting forth that he is in possession of the 
property, and pm-suant to the order of the 
com-t, has given public notice that said ap- 
ples will be offered for sale on the 14th of 
.January, instant. Several affidavits have 
been ffied by the defendants to prove that 
the complainant. Crane, never had any legal 
title or claim to the property in question. 
These affidavits are presented in behalf of L. 
Harding, who is a defendant in this biU, and 
who is the plaintifE in the last action of re- 
plevin brought in the superior court of Cin- 
cinnati to obtain possession of the property. 
These affidavits show a sale of the apples 
by D. Harper & Son to McCoy & Co. on the 
14th of December last on terms set out in 
the affidavit of McCoy; and that on the 15th 
of December, Henry Harper, one of the fii-m 
of Harper & Son, for reasons which do not 
appear, notified McCoy & Co. that he would 
not abide by the agreement made on the pre- 
ceding day for the sale of said apples. It 
also appears that there was a eonti-oversy 
as to the right of property, as between said 
Harper & Son, and said McCoy & Co.; the 
latter claiming a right tliereto, and the for- 
mer denying their right, and asserting prop- 
erty in "themselves; that while this contro- 
versy was pending, the sale of the apples 
was made by Harper & Son to Crane, and 
possession given, though the apples still re- 
mained in the warehouse of Harper & Son, 
on Walnut street; that on the 2d of January, 
McCoy & Co. sued out a writ of replevin 
from the superior com-t of Cincinnati, under 
which the sheriff took the apples, and deliv- 
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ered them to McCoy & Co., who gave a bond, 
as required by the statute, with J. W. Pat- 
rick and L. Harding as their sm-e1aes; that 
McCoy & Co. assigned to said Harding the 
sheriff's order on Harper «& Son for the de- 
livery of said apples; that on the 3d of Jan- 
uary the complainant, Crane, sued out his 
wx-it of replevin from this com*t against said 
McCoy & Co., under which the marshal took 
the apples still remaining in the warehouse 
of Harper & Son, and upon the execution of 
a delivery bond by said Crane was attempt- 
ing to deliver possession to Crane; that on 
the same day, January 3, the said Harding 
claiming possession under an assignment of 
the delivery order given by the sheriff to 
McCoy & Co., as already stated, sued out a 
replevin from the superior com-t of Cincin- 
nati, in the service of which, by the sheriff, 
the difficulty or conflict, which will be here- 
after noticed, occm-red. And at this stage of 
the proceedings, the complainant. Crane, ffied 
his bill, invoking the aid of this court as a 
com-t of chancei-y. 

The defendants have ffied their motion to 
dissolve the injunction, and to rescind the or- 
der for the appointment of a receiver. The 
grounds of this motion are substantially: 1. 
That the court had no jm-isdiction to award 
an injunction, and appoint a receiver; 2. 
That there was neither in law nor in fact any 
conflict between the marshal and the sherifl". 
rendering the interposition of this com-t prop- 
er or necessary; 3. That the sheriff has law- 
fully a right of possession, as against the 
marshal and the complainant Crane. In ad- 
verting to these grounds for dissolvmg this 
injunction, it will not be necessary, and per- 
haps would be improper, on this preliminary 
motion, to attempt minutely to consider all 
the facts oresented to the court by the affida- 
vits and exhibits in the case. The questions 
presented as to the titie to this property will 
come more properly before the court on the 
final hearing, and can not- now be satisfacto- 
rily settled on the ex parte evidence present- 
ed by the parties. If the judge, in the just 
exercises of his powers as a chancellor, had 
jurisdiction to make the order in question, 
and a case is made, which, prima facie, jus- 
tified the allowance of an injimction, and the 
facts now before the court require, for the 
pm-poses of equity, that the injunction should 
not be dissolved, the present motion can not 
prevail. 

If, as insisted by the defendants' counsel, 
the judge had no rightful jurisdiction to make 
the order in question, the injunction must be 
dissolved. The objection on this ground is 
that the complainant had an adequate rem- 
edy at law, in the action of replevin which 
was pending, or by an action of trespass 
against the plaintiff in the action of replevin, 
and the sheriff who executed the process, if 
they were wrong-doers. The sixteenth sec- 
tion of the judiciary act of 1789 (1 Stat 82) 
prohibits suits in equity where there is a 
plain, adequate, and complete remedy at law. 
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The consti-uetion of this statute has fre- 
quently been under review hy the supreme 
court of the United States. In the case of 
Boyce's Ex'rs v. Grundy, 3 Pet [28 U. S.] 
210, the court say, in reference to that sec- 
tion, that it had been often and uniformly 
held, "that it is merely declaratory, making 
no alteration -whatever in the rules of equity 
on the subject of legal remedy. It is not 
enough that there is a remedy at law; it must 
be plain and adequate; or, in other words, as 
practical and as efficient to the ends of jus- 
tice, and its prompt administration, as the 
remedy in equity." It will not be necessary 
to refer to othei' cases in that court, in which 
the same doctrine has been even more broad- 
ly recognized and asserted. It is not enough 
to defeat jurisdiction in equity, that there 
was a remedy at law. The remedy must be 
complete, prompt, and efficient And it re- 
quires no argument to show, in reference to 
the case before the court, that the law did 
not afford such a remedy to the complainant 
In the first place, without noticing specially 
all facts, it is clear that at the time the order 
for the injunction issued, a collision had oc- 
cm-red between the marshal and the sheriff 
The marshal asserted his rightful possession 
of the property, and the sheriff insisted on 
his right to take it from his possession, un- 
der the process from the state court and was 
prepared to enforce that right by the use of 
foi-ee, if necessary. Now collisions between 
the federal and state authorities are always 
unpleasant, and greatly to be regretted, and, 
when possible, to be avoided. And, it seems 
to me, the complainant by resorting to the 
peaceful remedy of an injunction, and thus 
avoiding further, anj possibly violent and 
bloody conflict, is entitled to commendation 
rather than censure, and has not thereby in- 
jured his standing in a court of equity. It 
is also clear, that a chancellor in the exercise 
of a just discretion, upon an application for 
an injunction, may properly take into con- 
sideration the existence of an actual conflict, 
or imminent danger of a violent collision be- 
tween the two authorities, in determining 
the expediency of awarding this preventive 
process. And so, too, te the rights of a party 
can only be enforced at law by long con- 
tinued, strenuous and expensive litigation, 
and those rights can be more promptly and 
efficiently asserted in equity, a sti-ingent rea- 
son is offered for the application of its pow- 
er. In reference to the controversy between 
these parties, it is obvious that there would 
have been much litigation at law, before 
theu- rights could have been finally settled; 
whereas, by a r-esort to a court of chancery, 
all necessary parties being brought in, the 
rights of all can be fully and satisfactorily 
adjusted. 

But it is further insisted in support of the 
present motion, that this com-t had full pow- 
er, as a court of law, to enforce its own pro- 
cess, and protect its officers in the execution 
of that process. There is no doubt of the ex- 



istence of this power in this court If its 
officer is obsti-ucted or interfered with in the 
jtst exercise of his duties, the com-t may in- 
terpose and pimish such unwan*anted inter- 
ference, as a contempt of its authority. But, 
for many obvious reasons, the exertion of 
this power is to be avoided, imless there is 
the most stringent necessity for it And es- 
pecially is this true, when the conflict of au- 
thority may involve the courts of the Union 
and the courts of a state in embarrassing and 
impleasant collisions. 

I will, however, pursue this subject no fur- 
ther. I am clear in the opinion, that in view 
of the facts of this case, as set forth in the 
complainant's bill, and as they appear from 
the affidavits and exhibits in the case, the 
order for the injunction was a proper ex- 
ercise of a jurisdiction pertaining to a judge 
of this com-t in the exercise of his powers 
as a diancellor. And in this connection, I 
may properly notice the fact,' that his honor. 
Judge McLean, on one occasion within my 
recollection, strongly stated it as his opinion, 
that as a general rule in these conflicts of ju- 
i-isdiction involving the right to the title and 
possession of property, the remedy afforded 
by a com-t of equity is greatly to be pre- 
ferred to protracted and vexatious litiga- 
tions at law. The views thus presented, are 
upon the assumption that the marshal, at the 
time the sheriff attempted to serve the writ 
of replevin sued out by Harding against 
Crane and Sifford, was in the lawful posses- 
sion of the property in question, and that 
the sheriff, therefore, had no right to seize it 
on the process in his hands; and that his at- 
tempt to seize it, under the circumstances re- 
ferred to, and in view of the probable re- 
sults of his action, presented a state of af- 
faii-s rendex-ing it proper and necessary for 
Crane to resort to chancery, and justifying 
the order of the court made in the case. It 
is insisted, however, by the counsel for tut; 
defendants, that there is nothing m the facts 
before the court from which the inference 
can be fah-ly drawn, that there was any 
actual conflict as between the marshal und 
the sheriff. It is argued, that the property, 
when the sheriff attempted to sei-ve the writ 
of replevin sued out by Harding, was in the 
possession of Crane, and not of the marshal, 
and therefore subject to seizure by the sheriff 
under the writ in his hands. If this proposi- 
tion is sustainable, it is clear the sheriff had 
a right to take the property, and the marshal 
was wrong in making any opposition to it. 
If, on the other hand, the property was le- 
gally in the possession of the marshal under 
the writ of replevin issued from this com-t 
in, the case of Crane against Gould and Mc- 
Coy, the sheriff had no right to disturb or 
in any way interfere with the marshal's pos- 
session. How stands the fact as to the pos- 
session of this property at the time the sheriff 
attempted to serve the writ of replevin? The 
return to the writ issued from this court in 
the case of Crane against Gould and McCoy, 
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sets forth, that the marshal by his deputy, 
pm'suant to the command of ttie writ, took 
1,174 barrels of apples, and caused them to 
be duly appraised; and having taken a deliv- 
ei-y bond from the plaintiff, Crane, pursuant 
to the statute, he commenced the delivery of 
the property to him, and had delivered sev- 
enty-five barrels, when he was obstructed 
and pi-evented from delivering the other part 
by the interference of the sherifiE of Hamil- 
ton county, and others. He then recites the 
fact that a receiver had been appointed by 
this com-t, who has in possession 1,099 bar- 
rels of the apples. This return clearly shows 
that no more than seventy-five barrels were 
delivered to Crane, and that the balance re- 
mained in the possession of the marshal, and 
passed from him into the possession of the 
receiver. This retm-n of the officer is conclu- 
sive of the facts which it sets forth, and its 
ti-uth can not be collaterally impeached. 
And it proves that as to 1,099 barrels of the 
apples, the possession was in the marshal, 
and not in Crane. And being thus in the 
hands of the marshal, under legal process, 
the sheriff had no right to take them under 
tlie writ of replevin in his hands. 

It is insisted, however, that by operation of 
the statute of Ohio, upon Crane's giving 
bond to the marshal, the property replevied 
passed into the possession of Crane, and was 
therefore subject to the operation of the sher- 
iff's writ of replevin. On this point no au- 
thorities were cited, and it may be presumed 
there are none to sustain the position. In 
the absence of any authoritative decisions to 
the conti-aiy, I incline to the opinion that 
after the bond is given and accepted by the 
officer, there must be a formal delivery of the 
property by the officer. The return of the 
officer before referred to, shows only a de- 
livery of seventy-five barrels of the apples. 
It is insisted in argument, that this partial 
delivery by the marshal is by implication to 
be deemed as a delivery of all the apples to 
Crane, and that the possession thereby pass- 
ed to him, and was subject to the action of 
the writ of replevin sued out by Harding, and 
it is also contended that the giving the deliv- 
eiy bond by Crane, and its acceptance by the 
marshal, transferred the possession, to Crane. 
The return of the marshal showing posses- 
sion in him of all the apples, except the sev- 
enty-five barrels delivered to Crane, is to be 
viewed as conclusive of that fact, and the 
point referred to is not material in the deci- 
sion upon the question before the court It 
was no doubt competent for the marshal to 
have delivered the entire quantity of the ap- 
ples in bulk, as they there remained in the 
warehouse. But was he bound to make the 
delivery in this way? It occurs to me, that 
it was in the discretion of tlie officer in whax 
manner the delivery should be made, and 
iu the exercise of this discretion he was 
properly controlled by the circumstances of 
the case. It appears that Crane was pre- 



pared to remove the apples to the river land- 
ing for the purpose of shipment, and drays 
were in readiness to take them- The mar- 
shal seems to have thought it was his duty 
to deliver them on the pavement, in front of 
the warehouse. I am unable to percaive that 
there can be any legal objections to this 
mode of delivery, having regard to the facts 
existing and known to the marshal. These 
facts warranted the apprehension, that there 
might be, and probably would be, some in- 
terference in the attempt to gVve the pos- 
session to the claimant of the property. 

The doctrine that where there is concm-- 
rent jurisdiction in courts, the com*t first ob- 
taining jurisdiction of the subject or person 
shall retain it, is not controverted, and is too 
well settled to be disputed. This docti-me 
applies clearly to the case under considera- 
tion. There was a legal possession in the 
marshal of that portion of the property in 
question, of which there had been no actual 
delivery to Crane. That possession could not 
be rightfully interfered with or disturbed by 
process from another court; and the proper- 
ty was subject to any order which the coui-t 
having it in possession, might deem it proper 
to make, in accordance with law and the us- 
ages of comi;s. The application for the ap- 
pointment of a receiver is always addressed 
to the sound discretion of the court to which 
it is made. As a general i-ule, such appoint- 
ment will be made in all cases where the in- 
terests of parties seem to require it. The 
posture of this eonti'oversy, before referred 
to, a conffict existing, with an apprehended 
violent collision, and a probability of fierce 
and long continued litigation at law, was a 
sufficient reason for the appointment of a re- 
ceiver, and the order for the injunction. But 
in addition to this consideration, the perish- 
able natTire of the property in contestation 
could not be overlooked. The apples were 
liable to rapid decay, and if they were to be 
the sport of interminable struggles for pos- 
session, and cross actions of replevin, before 
these could be ended, they would be entirely 
valueless. Hence, it would seem obviously 
to be for the interest of all concerned, that 
they should be withdrawn from the operation 
of such a warfare, and disposed of in a way 
most advantageous to all. The order for the 
appointment of a receiver, who has taken 
an oath for the faithful discharge of his du- 
ties, with the superadded seciu-ity of a bond, 
amply secures this object. In the meantime, 
all the questions of titleto this property are 
reserved until there can be a full and final 
hearing, and a satisfactory decision settling 
the rights of the parties. The order of the 
comrt requires the proceeds of the property 
to be placed under its order, and it will be 
paid to those who establish a legal right to it 
Upon the whole, I see no sufficient rtason 
for dissolving the injunction, or vacating the 
order'for the appointment of a receiver. The 
motion is therefore overruled. 
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Case K*o. 3,355. 

o CRANE T. MORRISON et al. 

[4 Sawy. 138; ^ 7 N. B. R. 393.] 

District Court, D. California. Dec. 15, 
1876. 

dissolutiojt of partnership— cosversion — 
Rights op Separate Creditors. 

Wliere A. and B„ partners in trade, dissolved 
tlie partnership, and divided the joint property 
between thewi, each partner assuming and 
agreeing to pay the debts contracted in respect 
of the property of which he became the sepa- 
rate owner, and subsequently B. entered into a 
partnei-ship with C, to whom he sold a third 
interest in his share of the former joint prop- 
erty of A. & B., and the firm of B. & C. con- 
tracted debts, and became bankrupt; but be- 
fore the adjudication their joint property was 
attached at the suit of an alleged firm creditor 
of A. & B.: Held, that only the balance of the 
firm property of B. & C, after satisfying the 
firm debts, and adjusting the accounts between 
the partners, was subject to the attachment, 
and that the assignee in bankruptcy was enti- 
tled to the possession of the joint property of 

B. & C, for the benefit of the joint creditors of 
the firm. 

[Suit by Collins Crane, assignee in bank- 
ruptcy of Stevens and Marshall, against I. 

C. Morrison and othei's, to recover assets of 
the bankrupt estate.] 

W. G. Holmes, for complainants. 
Seth Robinson, for defendants. 

HOFFJIAN, Disti'ict Judge. In the case 
of Hyde v. Baker [Case No. 6,965] this court 
had occasion incidentally to consider what 
are the rights of a retiring partner who has 
assigned his interest in the firm assets to a 
remaining partner upon an agreement by the 
latter to become responsible for the firm 
debts. There seemed to be much reason for 
holding with Mr. J. Allen in Menagh v. Whit- 
well, 52 N. Y. 157, 158, that even where there 
was no express stipulation for the applica- 
tion of the joint assets to the payment of the 
joint debts, the same equity might exist in 
favor of the retiring partner to compel such 
application as he would have had as continu- 
ing partner. But this equity cannot exist 
"Where new rights have attached by reason 
of the change of interests, as where rights 
of individual creditors have accrued, or 
where the continuing partners or the new 
fili'm have disposed of the property, or there 
are creditors of the new fii-m. 9 Cush. 553; 
14 Gray, 534; Dimon v. Hazard, 32 N. Y. 65. 
It appears in the case at bar, that on the 
second of July, 1875, the firm of Jessup & 
Stevens, composed of "William H. Jessup and 
Russell Stevens, was dissolved by mutual 
consent, and public notice given thereof by 
advertisement The firm property was di- 
vided between the partners, Stevens retain- 
ing the Cobb Mountain saw-mill property, 
and Jessup the flour-mill property in Lake 
county. Each of the partners agreed to as- 
sume and pay and save the other harmless 

• [Reported by U S. B. Sawyer, Esq., and here 
reprmted by permission.] 



from the debts contracted in respect of the 
property of which he became the separate 
owner. Stevens having failed to comply 
with this latter part of the agreement within 
the time prescribed, Jessup notified him that 
he had rescinded the contract In the mean- 
time, and before any default on the pai-t of 
Stevens to fulfill his contract had occm'red, 
he had entered into a partnership with one 
Marshall to run the Cobb Mountain saw-mill, 
and had conveyed to him one-third of that 
property for $10,000, $1,000 to be paid in cash, 
and the remainder in the manner specified 
in the agreement. 

On or about the seventeenth September, 
1875, the defendant, aiorrison, commenced 
an action against Stevens and Jessup on a 
promissory note for $600, made by Stevens 
and indorsed by Jessup. The consideration 
for this note was the payment (in effect) by 
ilorrison of a firm debt due by the former 
fii-m of Stevens & Jessup to one Mills. On 
the same day, an attachment was levied by 
Morrison's dii-ection on the property now in 
dispute. The property seized consisted 
chiefly of lumber at the Cobb Mountain saw- 
mill, and claimed by and in the possession 
of the new fii-m of Stevens & Marshall. It 
still remains in the possession of the sheriff 
(the defendant Ingram), who holds it under 
that attachment On the twenty-ninth De- 
cember, 1876, Stevens & Mai-shall -^vere ad- 
judged bankrupts, and their assignee brings 
this suit to recover the property referred to. 
It does not very clearly appear whether the 
property was seized as the property of Stev- 
ens, or that of Stevens & Jessup, or that 
of Stevens & Marshall. The right to hold 
it seems to be defended on three gi-ounds: 
(1) That by the rescission by Jessup of the 
contract between him and Stevens the prop- 
erty which had been divided between them 
and converted into the separate property of 
each was reconverted into jqint property, 
and became liable for the joint debts of the 
dissolved firm, of which debts the promis- 
sory note signed by Stevens and indorsed by 
Jessup, was one; (2) That as some of the 
property was the joint property of the firm 
of Stevens & aiarshall, the separate creditor 
of Stevens had a right to seize and sell his 
interest in the firm; i. e., the balance that 
might be due after payment of the joint 
debts; (3) That the property was in part at 
least the separate property of Stevens, and, 
therefore, liable for his debts. 

1. It seems to me unquestionable that the 
agreement between Stevens and Jessup oper- 
ated not only a dissolution of the pai-tner- 
ship, but a conversion of the firm property 
assigned to each partner into the separate 
property of the partner to whom it was as- 
signed. Whatever lien or equity Jessup 
might have enforced to compel the applica- 
tion by Stevens of his share of the joint 
assets so converted into his separate prop- 
erty to the payment of those of the joint 
debts which he had assumed, (a point upon 
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which it is unnecessary to express an opin- 
ion) it is plain that Jessup would have had 
no such right as against the creditors of the 
new firm, or any assignee of Stevens for 
value. Before default made by Stevens or 
notice of rescission by Jessup, the latter had 
sold a third interest in the property to Mar- 
shall, with whom he had entered into part- 
nership, the partners holding the whole prop- 
erty as joint assets in the proportion of their 
respective interests. The adverse and para- 
mount rights of Marshall, and of the credit- 
ors of Stevens & Marshall, had therefore at- 
tached, and Jessup had no longer any right 
or lien, equitable or othex-wise, upon the 
property, for the payment of the joint debts 
of the former firm. A fortiori the property 
which had thus become the property of the 
new firm, and primarily liable for its debts, 
could not be taken to satisfy the claim of a 
joint creditor of the extinct fii-m, even ad- 
mitting Morrison to have been such. On the 
banlii-uptcy of the firm of Stevens & Mar- 
shall, their joint property passed to the as- 
signee in bankruptcy, to be applied, to the 
satisfaction of their joint debts. The bal- 
ance (after satisfying those debts and adjust- 
ing the accounts between the partners), 
which may be due to Stevens, would alone 
be subject to Morrison's attachment. As the 
firm is admitted to be insolvent, no such bal- 
ance can be looked for, 

2. It is claimed that Morrison, as the sep- 
arate creditor of Stevens, had a right to seize 
all the property of the firm of Stevens & 
Marshall, although he can sell only the de- 
fendant partner's interest, and that the sher- 
iff thereby became tenant in common with 
the other partner. In the case of Osborn v, 
McBride [Case No. 10,593], this cotirt had oc- 
casion to consider a question nearly similar. 
In that case, several judgments had been 
obtained against each of two partners, for 
separate debts, and several executions is- 
sued. The interests of both partners in the 
firm assets had been separately sold on exe- 
cution, and bought by the defendant in the 
suit brought by the assignee in bankruptcy 
of the firm. It was held that "the sale on 
execution, of either or both of the partners' 
interests, in satisfaction of a separate debt, 
gave to the piirchaser only an interest In 
the assets which might remain after the pay- 
ment of the partnership debts. The fact 
that he purchased the interests of both the 
partners, sold on separate executions, can 
have no effect to enlarge the interest of 
either, acquired on the separate sale of that 
interest. He took merely a right to an ac- 
count, and can now hold the partnership as- 
sets only subject to that account, and in en- 
tire subordination to the joint creditors." It 
was further held, that partnership debts 
have in equity and by the bankrupt act an 
inherent priority of claim, to be discharged 
out of partnership property, and as between 
a firm and its creditors, the title of the form- 
er is not divested by any separate ti-ansfei*s 
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to strangers, by one or all of the partners, 
in payment of their individual debts, on by 
proceedings against them separately with 
reference to their individual interests, and 
when there has been no transfer by the firm, 
and the property remains in specie and capa- 
ble of being levied upon, it may be followed 
in the hands of those claiming by such ti-ans- 
fers or proceedings, and may be levied on by 
a judgment creditor of the firm. Menagh 
V. WhitweU, 52 N. Y. 149. But even admit- 
ting that the rights here attributed to the 
creditor may be doubtful, and that his reme- 
dy is to be sought in equity, there can be 
no doubt that where the separate creditor of 
a partner has taken partnership property in 
execution for his separate debt, the other 
partners may file their bill against the sep- 
arate creditor, the debtor partner and the 
sheriff, praying a general account of the 
partnership, and the payment of what is due 
them, and that the debtor and sheriff may 
be enjoined from proceeding under the exe- 
cution, and selling the stock and effects; 
and a court of equity will give relief accord- 
ingly, and the same relief is given in favor 
of the assignees in bankruptcy. Colly. 
Partn. § 831; Taylor v. Field, 4 Yes. 396; 
Wats. Partn. p. 100; 15 Ves. 559. And see 
Osborn v. McBride [supra]. 

It is urged ttiat Jessup has filed his bill 
in the fourth district court m this state, 
against Stevens, Mai-shall and the defend- 
ant, aiorrison, praying for an accounting of 
the copartnership affairs of Jessup & Stev- 
ens, and for the appointment of a receiver; 
and that a receiver has been appointed whose 
possession cannot now be divested. To this 
it is a sufficient answer to say, that the re- 
ceiver is not in possession; the property sued 
for is in the possession of the sheriff, wEo 
holds under the attachment levied in the 
suit brought by defendant Morrison. On the 
whole, I am of opinion that the property lev- 
ied on by Morrison was the firm property 
of the bankrupts, Stevens & Marshall, and 
that their assignee is entitled to the posses- 
sion of it for the purpose of converting it 
into cash, and satisfying the joint creditors 
of that firm. The right of Morrison under 
his attachment to any balance "that may be 
due Stevens, after satisfying the joint cred- 
itors, will be duly protected by the court 
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CRANE V. REEDER et al. 

[U West. Jur. (1877) 153; 15 Alb. Law J. 103; 
23 Int. Rev. Rec. 65; 1 Cin. Law Bui. 31.] 

Circuit Court, E. D. Michigan. 
Removal. 
Under the act of March 3, 1875 [18 Stat. 470], 
providing for the removal of causes from the 
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state to the federal courts, a cause once" tried, 
but pending, ready for retrial, when the act 
was passed, is removable. 
[Cited in Meyer v- Delaware E. Const. Co., 
100 U. S. 473.] 

Motion to remand cause to state court 

EMMONS, Circuit Judge. The case is an 
action of ejectment begun several years since 
in the cu^cuit court for the county of Wayne. 
Plaintiff was at the time the action was com- 
menced, and still is, a citizen of the state 
of Michigan, and defendants are and were 
aliens, subjects of tlie queen of Great Britian. 
No proceedings were taken to remove the 
case to this com't under the act of congress 
of 1789 [1 Stat. 79], and the case was tried 
two or three times in the circuit court, with 
verdict for defendants, which judgments 
were respectively, upon writ of error, re- 
versed by the supreme court of the state 
of Michigan, and the" case sent back to the 
circuit for retrial. Subsequent to the trials 
referred to in the last paragraph, an attempt 
was made to remove the case to this court 
under an act of congress of 1867 [14 Stat. 
558], but this court and the supreme court 
of the state held that said act of 1867 was 
not applicable, and the case was remanded. 
In this condition of the ease, after the pas- 
sage of the act of congress of March 3, 1875, 
and before the first term after the passage 
of said act of Blai-ch 3 at which the case 
could be ti'ied, defendants file their petition 
for the removal of said cause to this court 
Said petition bases the right to remove, first, 
upon the ground that the plaintiff was a citi- 
zen of Michigan, and defendants aliens; sec- 
ondly, upon the ground thax the case in- 
volved federal questions, within the meaning 
of said act of March 3, 1875. The plaintiff 
now moves to remand the cause to the cir- 
cuit court for the county of Wayne, upon 
the gi'ound that the said act of March 3, 
1875, is not applicable. In ordinary circum- 
stances, a case heard as this has been, during 
severe illness, would not have demanded a 
statement of the reasons upon which his 
judgment rested. The extraordinary history 
of this litigation, the fact that the supreme 
court of the state had come to the conclusion 
that the cause was not removable under the 
act of 1875, imposes upon me the duty, out 
of respect to that learned tribunal, and the 
highly respectable counsel who with so much 
zeal had argued the case before me^ of stat- 
ing briefiy the argument upon which I rely 
for the retention of this cause in this court 

It is conceded that the cause is one re- 
movable to this court provided the applica- 
tion is made in time. The meaning of the 
folloAving clause in the third section of the 
act is all which is in controversy here. It 
provides that a petition must be filed "in 
such state court before or at the term at 
which said cause could be first tried, and 
before the trial thereof." It is argued that, 
as this cause had been several times tried 



before the passage of the present act, it was 
a trial within the meaning of this language, 
and precluded its removal, notwithstanding 
all the verdicts resulting from those ti'ials 
had been set aside. The broad ground is as- 
sumed that no cause, although within the 
general language of the act "now pending" 
at the time of its passage, is removable, if it 
had been at all tried anterior to that time. 
The argument is also made in the plaintiff's 
brief, but it was not insisted upon at the 
hearing, that no cause, the right to remove 
which had lapsed under the former acts, was 
removable under this. We have frequently 
had occasion to refer to the deference, which, 
for the sake of uniformity, the federal co- 
ordinate com'ts ought to extend to each oth- 
er's judgments where the point in question 
has been definitely ruled. Although we rec- 
ognize a limit beyond which we would by 
no means saa*ifice individual judgment to a 
single or even several adjiidications by om: 
circuit and district brethren, we think the 
condition of judicial opinion upon the point 
before us is such as to bring the case quite 
within the rule we have established for our- 
selves in reference to acquiescence with what 
has already been decided. We erect in the 
instance before us no new rule in accepting, 
as sufficiently authoritative, the judgments 
already rendered, holding that a cause once 
tried, but pending, ready for retrial, when 
the act of 1875 was passed, is removable to 
the federal com-t 

The first ease which has been called to our 
attention is that of iaidrews' Ex'rs v. Garrett 
[Case No. 375], decided in the circuit coui't 
for the southern district of Ohio, by our very 
careful and painstaking Brother Swing. The 
syllabus of the case, sustained by the facts 
in judgment is as follows: "1. A suit com- 
menced and actually tried in a state court be- 
fore the passage of the act of congress of 
March 3, 1875, but in which a new trial had 
been granted, and which was pending after 
the passage of the said act niay be removed 
from such state court to the circuit court of 
the United States. 2. The condition of the 
suit or the time it had been pending, malces 
no difference in the jm:isdiction." This judg- 
ment was approbated by Judge Johnson, in 
the circuit court for the southern district of 
New York, in the case of Merchants' & Manu- 
facturers' Bank v. Wheeler [Case No. 9,43')]. 
In this latter case no trial had been had in 
the state court but it was contended that the 
cause must be removed before the first term 
at which it might be tried in the state tri- 
bunal, and, inasmuch, as a term had occurred, 
at which the cause might have been tried, 
that was an answer to th^• application, al-- 
though such period was before the passage 
of the act to an argument entirely satisfac- 
tory to us, the learned judge shows the act 
contemplated a term subsequent to the enact- 
ment It is no matter how long the cause 
may have been pending in the state tri- 
bimal, or bow many terms in which it might 
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have been tried have lapsed before the 
passage of the statute, it is enough if the 
cause is "now pending," and that no term at 
wliich tbe cause might have been tried has 
passed since the act of 1875. He quotes with 
approbation the judgment of Judge Swing, 
and hints at no distinction between a case 
where the term has passed before the statute, 
and where a trial had been had. The statute 
says the cause must be removed at or before 
the first term at which it could be tried, and 
before the trial thereof. The two members 
of tills sentence qualify the same thing. They 
both refer to an indivisible act, and to hold 
that a cause may be removed where one clause 
is applicable, and that it cannot be removed 
where the other is so, would be to violate ev- 
ery canon of construction, unless there is 
something growing out of the nature of the 
case violently constraining it The judgment 
of Circuit Judge Sawyer is given in Hoadley 
V. City of San Francisco [Id. 6,5i4]. It 
quotes from and approbates the decision of 
Judge Swing, and painstakingly argues, and 
expressly decides, that a cause which had 
been tried in the state ti'ibimal prior to act 
of March 3, 1875, cari'ied to the state supreme 
com-t, where the judgment was reversed, 
might, after a remittitm' to the court below, 
in which the cause again stood for trial, be 
removed to the federal court undei* this stat- 
ute. .The superior court of Cincinnati, show- 
ing by its judgment the point had received 
its fullest consideration, rmed in the same 
way, and held that ta'ials and writs of error 
in the state tiibunal anterior to the passage 
of the act were no objections to a removal, 
provided the cause came within the general 
grant of power. Their consti'uction of the 
act is original, and does not rest upon the 
federal ruUngs, although the course of rea- 
soning of the com*t is in sti'ildng conformity 
with them. With these concurring judg- 
ments upon the point, even if conceded 
doubtful, we should feel consti'ained to yield 
our own opinion. With little doubt of what 
judicial propriety demands we must over- 
rule the motion to remand this cause. 

Much discussion was had before us upon 
the meaning of the words "trial" and "final 
ti-ial" in the acts of 1866 and 1867. It was 
contended by the plaintiff that the supreme 
court, in Home Life Ins. Co. v. Dunn, 19 
Wall. [86 U. S.] 214, holding that the act 
of 1867, by the word "trial," meant only a 
final trial, and did not include a case where 
:i new trial had been granted, went upon the 
distinction between the language of that law 
and the act of 1866 [14 Stat 307]. From 
this it was argued that the word "trial" in 
•the present act meant any trial whatever. 
With this argument we might fully agree, 
so far as any consequence to be wrought in 
our judgment is concerned. We do not think 
it necessary to reem- to previous statutes, or 
their judicial reading, to show that the act 
of 1875 with entire certainty precludes the 
removal of a cause if there has been any 



trial whatever, provided the trial takes place 
at a term at which according to the practice 
of the court it might be rightfully ti*ied. 
This is too plahx for argument; because, 
whether tried or not, the cause is not re- 
movable if a term passes at which it might 
be tried. As a matter of necessity, therefore, 
what kind of a trial does the statute contem- 
plate, but solely at what time it must have 
taken place? Does it intend to include trials 
occurring before 1875, and to preclude the 
removal of a cause which is "now pending" 
and standing for trial after the passage of 
the act? We do not perceive that the con- 
sideration of previous judgments under for- 
mer laws throws any light upon the question 
before us. Did we perceive the pertinency 
of this discussion, we should take some pains 
to set forth the reasons why we should con- 
cur substantially in the judgment of Judge 
Nelson in Minnett v. IMLLwaukee & St. P. R. 
Co. [Case No. 9,636]. ' We think the acts of 
1866 and 1867 should have received the same 
interpretation. The fact that the supreme 
court in Home Life Ins. Co. v. Dunn [supra], 
pursued a line of argument applicable to and 
sufficient for the case before it is not per- 
suasive that it would not have ruled in the 
same way in reference to the act of 1866. 

As an abstraction, few generalities are bet- 
ter settled, and have a larger number of re- 
spectable authorities to sustain it, than where 
statutes provide that a citizen is entitled to 
rehearings, new trials and reviews, as a mat- 
ter of course and of right after one or any 
number of trials named mistrials, or those 
which had been set aside for either mistake 
of the coiu't or jury, are never taken into con- 
sideration in determining his right Espe- 
cially is it well settled in Michigan that, 
where a party is entitled to successive new 
trials as a matter of right the fact that never 
so many verdicts have been rendered, so as 
they have been set aside for error, either in 
fact or law, has no effect whatever upon 
this privilege. But this learning answers 
only the naked literal argument of coimsel 
that where the statute uses the word "trial" 
generally, without Refining its nature, it must 
necessarily mean any trial whatever. This 
class of judgments constitutes a reply to such 
a position, by showing in analogous cases, as 
an almost universal rule, where the word 
"trial" is used it means a final, effective, 
and disposing tiial, and that abortive mis- 
txials have not been construed to come with- 
in the liberal meaning of such enactments. 
But we have had occasion heretofore very 
fully to consider this subject and have said, 
after much consideration, that we thought 
these federal enactments were to be read far 
more in the light of the objects which they 
have in view, than by readings of analogous 
statutes in the state practice. It is conceded 
that wholly new grounds for removal are 
created by the late act Causes then pend- 
ing where tiiere was no right of removal 
whatever, beyond aU controversy, might be 
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removed under it It was also fully con- 
ceded in argument before ns, as of necessity 
it must have been, that causes which might 
originally have been removed under the for- 
mer acts, but where the party had volun- 
tarily suffered such right to lapse by his 
neglect, as, for instance, where he migbt 
have removed it at the time of entering 
his appearance, also came within the opera- 
tion of this statute. That the act does un- 
mistaliably revive the power of removal 
in instances where the party had lost it by 
delay, is entirely clear. The argument, tbere- 
fore, that the plaintiff in this case had vol- 
untarily tried his case, has no tendency to 
show that such act took it without the op- 
eration of the statute. The only argument 
which could be effective is a distinction be- 
tween the act of an^ abortive trial, and those 
other steps and omissions which, under the 
prior statutes, also waived the right of re- 
moval. "We listened in vain for any reason 
whatever showing a distinction between the 
ti'ial of a cause before the passage of this 
law, and the omission to file a petition when 
the appearance of the defendant was en- 
tered, or the suffering a term to go by with- 
out tiying a cause when it might have been 
tried. What there is ia an abortive trial so 
significant, so going to tJie dignity of the 
tribunal in which it takes place, as to show 
from its nature that the statute could by no 
means contemplate the removal of a cause 
after such, trial, we have been imable to 
perceive. After the passage of the act quite 
a different question is presented. It intends 
to give the citizen one, and only one, oppor- 
tunity to remove his cause. That oppor- 
tunity is rationally fixed at a period when, 
according to the local practice, the averments 
by both plaintiff and defendant are theoret- 
ically supposed to be all upon the record. 
It is when the cause is ready for trial. 
Then for the first time the defendant and the 
plaintiff know the issue to be tried. He can 
then for the first time intelligently decide 
which is the more fit and economical tri- 
bunal for the determination of his rights. 
If he suffers this period to pass, whether he 
tries his cause or not, is immaterial. It is a 
term at which he mig^it do so at which the 
power must be exercised. This one oppor- 
tunity is intended to be secured to the citi- 
zen in all cases when the act of 1875 was 
passed, provided the case was one which 
stood for trial at any time subsequent to its 
passage. A case already finally tried, of 
course, stands upon a different basis, and is 
excluded from the statute for entirely differ- 
ent reasons. 

After a tribunal as learned as that of the 
supreme court of Michigan has decided dif- 
ferently, it would be indecorous to say we 
have no doubt of the rectitude of our pres- 
ent ruling. Its judgment, however, in this 
case, is accompanied by no reasoning what- 
ever. Its unaided authority, and the respect 
which we most unfeignedly express for its 
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rulings, is all we have before us, so far as 
adjudication is concerned, to constrain a con- 
trary decision on our part No com't state 
or federal, it excepted, has rvded this point 
differently from the judgments we in this 
case follow. A large majority of the liti- 
gants interested in the determination of the 
questions involved in this litigation are al- 
ready in this court by original bills in equity. 
TTpon very full consideration, we have de- 
termined they have a right to remain here. 
We have much confidence in the rectitude of 
that determination. Another cause, involv- 
ing precisely the same issues, the Michigan 
supreme court at the same term decided was 
rightfully removed to this tribunal. The 
questions involved are those eminently fit for 
adjudication by the federal court If om* 
present judgment results in a usurpation of 
authority, if in truth we have no jurisdiction, 
we think there is a sjjeedy and economical 
remedy preliminary to the trial by which 
that question can be determined. Even if 
our doubts were very much greater than 
they are, these considerations would influence 
us to decide the matter as we do. The mo- 
tion to remand the cause is overruled. 



Case Wo. 8,357. 

CRAKE V. The SAMSON. 

[N. T. Times. Feb. 24. 1855.] 

District Court, S. D, New Tork. Feb. 22, 
1855. 

Admiraltt — Collision — Fbaudulejjt Attempt 

TO OVEItCHARGE FOU DAMAGES— INTEKEST. 

[A fraudulent attempt by libelant, for whom 
a decree has been entered in a collision suit, 
to charge for repairs in no way made necessary 
by the collision, should not prevent his recovery 
of the true amount of his damages, but a court 
of admiralty may deny interest up to the time 
when the true amount is fixed by the commis- 
sioner's report] 

[In admiralty. Libel by Joseph A. Crane 
and Others against the steamboat Samson, 
for collision. Decree was entered for libel- 
ants (case um*eported), and the cause is now 
heard on exceptions by both parties to the 
commissioner's report] 

Owen & Morton, for libelants. 
Mr. Donohue, for claimants. 

Before BETTS, District Judge. 

This was a case of collision, brought by 
the owners of the brig lola, and tiled before 
Judge Hall, who gave a decree in favor of 
the libelants, and ordered a reference to a 
commissioner to compute their damages. The 
commissioner reported the damages at the 
sum of $2,150, to which report both parties 
excepted. An amended report was after- 
wards made, specifying the particulars of the 
amount, and the case comes up now on the 
exceptions to the report. The claimants of 
the steamboat contend that there was a 
fraudulent attempt on the part of the libel- 
ants to charge the steamboat with amounts • 
no way connected with the collision, and 
that if any damages are allowed the amount 
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should be greatly lessened, wMle the libel- 
ants claim that damages should have been al- 
lowed to the amount of $4,585.73. 

HELD BY THE COURT: That upon the 
proofs there was strong evidence that who- 
ever conducted the repairs of the brig at- 
tempted most unfairly to charge the steam- 
boat with expenses well known to them not 
to have arisen from the injuries. The pre- 
tence under which the attempt was cov- 
ered—that the underwriters were to pay the 
expense; and that the charges were ^ut in 
beyond their just value to screen the* own- 
ers from their share of contribution— no way 
lessens the dishonesty of the transaction. 
That the intention or even attempt of the 
libelants to practice a fraud upon the claim- 
ants, does not, in law, disable them from 
recovering the real value of the labor and 
materials bestowed upon the brig in giving 
her the repairs she required. That the sum 
of $900 be allowed for the repairs as reported 
by the commissioner, one witness having of- 
fered to make the repairs for that sum. But 
that it seems befitting in a court, proceeding 
in a good degree upon the principles of equi- 
ty, to discountenance the attempt of the libel- 
ants to enforce a wrongful account against 
the steamboat, by denying interest on that 
sum, until that sum become fixed by the 
second report of the commissioner, filed De- 
cember 4, 1854. That the demiu'rage must 
be cut down to eight days, as the libelants 
have left the point upon conflicting state- 
ments, when they could easily have rectified 
the estimate by testimony at their command. 
Decree, therefore, that the report of the com- 
missioner be corrected in these particulars, 
and that the libelants have a decree for the 
sum of $1,121,22. 

[NOTE. Both parties appealed from the de- 
cree, which was affirmed by the circuit court. 
The Sampson, Case No. 12,279.] 
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CRANE T. WEYilOUTH. 

[Tliis is a state case, and is reported in 54 
Cal. 476.] 
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Case "No. 3,869. 

CRANMER et al. v. aERNON. 

[2 Pet. Adm. 390.] ^ 

District Court, D. Pennsylvania. 1807. 

Seamen's Wages — Capture of Vessel — ^Port op 
DeijIveky — Blockade. 

1. Claim of wages by seamen belonging to 
a ship which had been captured on her home- 

^ [Reported by Richard Peters, Jr., Esq.] 



ward voyage. The port to which a vessel may 
proceed and land her cargo after being turned 
off from her poi't of destination in consequence 
of its being blockaded, to be considered the port 
of delivery. 

2. When a cargo is purchased at several 

neighbouring ports and the vessel proceeds to 

each of them to receive it, the last port of 

lading is that to which wages should be paid. 

[Explained in Thompson v. Faussat, Case No. 

13.954. Criticised in Bronde v. Haven, Id. 

1924. Cited in Pitman v. Hooper, Id. 11,- 

186.] 

The mariners had shipped to perform a 
voyage from Philadelphia to the Isle of 
France and to return to Philadelphia. The 
Baltic was detained a considei-able time at 
the Isle of France, waiting for a cargo, which 
she could not obtain in consequence of the 
intercourse between Bourbon and the Isle of 
France being interrupted by a British block- 
ading squadron. These difficulties continu- 
ing, the Baltic sailed for Bom-bon, taking 
with her a very small part of her outward 
cargo and also a number of passengers, who 
with their baggage and a small quantity of 
sugar supposed to belong to them, were land- 
ed at Bourbon. The Baltic there completed 
her loading and sailed for Philadelphia, but 
was captm'ed and sent into a British port in 
the West Indies. The seamen, with the con- 
sent of the master of the Baltic, left her and 
retiurned to Philadelphia, and now claimed 
their wages up to half the time the ship was 
at Bourbon, admitting that the residue would 
depend on the fate of the Baltic. By the 
counsel for the owner it was suggested that 
the voyage from the Isle of France to Bour- 
bon was a consequence of the interruption of 
the intercourse between these places by the 
British squadron, and that it is not usual for 
vessels to proceed to Bom'bon, as the prod- 
uce of that place is, under other circum- 
stances, brought up to the Isle of France in 
boats, and tha-e put on board the ships des- 
tined to receive it. This was m'ged, with 
other arguments, to destroy the claims of 
the seamen to wages after the vessel left the 
Isle of Prance. The case was not decided, 
as the owner requested a postponement, for 
the pm-pose of ascertaining from the master 
of the Baltic, the sums which had been paid 
to the seamen; but the judge said he had de- 
cided that when a vessel bound to a port, 
which was found on her arrival near it to 
be blockaded, and therefore the ship had 
been turned off, and proceeded to another 
port, though not originally contemplated in 
the articles under which the seamen shipped, 
yet if the cargo, or any part, was there deliv- 
ered, it should be considered as a delivering 
port as much as if originally so intended. 
And if the vessel, after leaving that port, 
was captured or lost, the mariners were enti- 
tled to the wages due to the time of arrival 
at that port, and for half the time of stay 
there. 

It was also the opinion of the judge, and he 
said he had so decided, that where a cargo. 
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or part thereof, was purchased at neighbour- 
ing ports or places, and the vessel went to one 
or more of them for all or part, the last port 
of lading and departure should be that to 
which the payment of wages should apply. 
The seamen must be paid for the time they 
serve; and it is immaterial whether the ship 
lay at the port of her original destination, 
while her cargo was collecting, and brought 
in drogers or lighters, or go to the ports 
whereat it was purchased, as part of her car- 
go for her return voyage. 

Afterwards, wages imtil the time of arrival 
at Bom'bon and for half the time the Baltic 
remained there, were decreed by the court. 



ORAJS'STON (UNITED STATES v.). See 
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Case ]Sro. 8,360. 

CRAPO V. ALLEN. 
[1 Spr. 1S4.P 

District Court. D. Massachusetts. Oct. Term, 
1849. 

Actio:t fok Personai, Ixjdry— Sukvival in Ad- 
MI11AT.TY— State Statute— Bkbach of Contract 
WITH Seaman. 

1. Actions in the admiralty, for mere personal 
torts, do not survive the death of the person in- 
jured. 

[Cited in American Steamboat ■ Co. v. Chace, 
16 Wall. (S3 U. S3 532; The City of Brus- 
sels, Case No. 2,745; The Epsilon, Id 4,- 
506 The Harrisburg, 119 U. S. 206, 7 
Sup. Ct 143. Criticised in The Charles 
Morgan, Id. 2,618; The Garland, 5 Fed. 
926; The Manhasset, 18 Fed. 924.] 

2. A state statute will not enable an admin- 
istrator to maintain an action, in the district 
court, for such tort committed on the high 
seas. 

[Cited in Re Long Island, etc., Transporta- 
tion Co., 5 Fed. 608.] 

3. Wrongfully withholding suitable medicines 
from a seaman, or wrongfully setting him 
ashore in a foreign country, are violations of 
the contract of hiring. 

Clifford & Brigham, for libellant 

T. D. Eliot & Kasson, for respondent 

SPRAGUE, District Judge. This is a libel 
by the administrator of Peter Brotherson, de- 
ceased, alle^g that the intestate was one 
of the crew of the bark Montezuma, of which 
the respondent was master, on a whaling 
voyage, and that during such voyage the re- 
spondent treated Brotherson with great cruel- 
ty, specifying several particulars, and among 
them, an aggravated assault and battery. 
The respondent has pleaded, that the causes 
of action set forth in the libel, do not survive 



* [Reported by F. E. Parker, Esq., assisted by 
Charles Francis Adams, Jr., Esq., and here re- 
printed by permission.] 



the death of Brotherson, and that the com-t 
has not jurisdiction. 

The causes of action set forth are maritime, 
and over them the admiralty has undoubted 
jurisdiction. So far as they are mere torts, 
the right of action, by the general maritime 
law, dies with the person in5m'ed. Hall, 
Adm. Pr. 21; Dunl. Adm. Pr. 87. It is coti- 
tended, that by the Revised Statutes of Mas- 
sachusetts (chapter 93, § 7), actions for mere 
torts survive, and that the right thus created 
by the local law, shoidd be enforced by the 
courts of the United States. I am not aware 
that this precise question has ever been decid- 
ed. The cases m-ged as analogous, are those 
arising under the state laws, creating a lien 
in favor of material men, on domestic ships, 
which would not esist by the general mari- 
time law. The admiralty will enforce such 
liens by process in rem. The Marion [Case 
No. 9,087]; Read v. Hull of a New Brig [Id. 
11,609]; The General Smith, 4 Wheat [17 
U. S.] 442; Peyrous v. Howard, 7 Pet [32 
U. S.] 324; The Chusan [Case No. 2,717]; 
The Robert Fulton [Id. 11,890]; Davis v. Hidl 
of a New Brig [Id. 3,643]. It is to be ob- 
served, that these were all cases of contract, 
by which not merely a. new remedy, but a 
new right of proper^, a jus in re, was cre- 
ated, which might be enforced wherever the 
res should be found. The Mary Anne [Id. 
9,195]. 

The torts set forth in this libel were com- 
mitted on the high seas; the subject-matter, 
therefore, is within the jurisdiction of aU 
courts of admiralty. But if a suit were com- 
menced in the district court sitting in a 
state where no local statute gave a remedy 
to the administi-ator, it could not be main- 
tained. I cannot think, that for a transac- 
tion upon the high seas, a personal suit in ad- 
miralty may be maintained in one disti-ict 
of the United States, and not in others. By 
the admiralty rules, established by the su- 
preme court, if a defendant cannot be found, 
his property, or his goods or credits, may be 
attached. Suppose this respondent had nev- 
er come within this state, and was never, 
therefore, personally within the juyisdiclion 
of this court but resided within a district 
where he was liable to no action, can it be 
that his goods or credits, within this state, 
could be held, by a suit in the admiralty 
here? Such an incongruity is inadmissible. I 
think that those claims in the libel, which 
rest upon mere personal torts, cannot be sus- 
tained. But there are other allegations in 
the libel, namely, withholding suitable med- 
icines in sickness, and putting the intestate 
ashore in a foreign country. These may be 
deemed violations of the contract of hiring, 
and an action therefor may be maintained 
by the administrator. See Chamberlain v. 
Chandler [Case No. 2,575]; ConM. Adm. Pi-. 
329. Decree for the libellant for $73 and 
costs. 
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Case No. 3,861. 

ORAPO V. The AUCTIO. 

[N. Y. Times, Aug. 2, 1862.] 

District Court, S. D. New York. July, 1862. 

Shippixg— Chautek Partt — Freight — Lien — 
Res Judicata— Admibaltt — Quasi Real Ac- 
. TICKS— Rights of Intekvener. 

[1. A carrier's legal and equitable right to 
freight is not affected by the outcome of a prior 
suit, instituted by a third party against the 
consignee after the termination of the voyage, 
to determine the ownership of the cargo.] 

[2. Cargo is not divested of a lien for freight 
by merely being discharged into a warehouse, 
and placed with the consignee, without other 
evidence of the carrier's intention to waive the 
lien.] 

[3. In a suit for freight under a charter par- 
ty for the carriage of guano, a claim by an in- 
tervener that the guano was tortiously taken 
from soil whereof the legal title was in the in- 
tervener is in substance a quasi real action, 
not triable in admiralty, and does not affect ^e 
carrier's lien for freight.] 

[4. A clause in a charter party giving the 
charterer the right to retain freight moneys in 
case rival claims should be made thereto can- 
not be set up in opposition to the carrier's lien 
for freight by an intervener who has obtained 
possession of the cargo by an action at law 
against the consignee.] 

[In admiralty. Libel by "William W. Crapo, 
assignee of a charter party, against the car- 
go of the ship Arctic, to recover freight and 
expenditures under the charter party. The 
American Guano Company, charterer, makes 
no defense, and the hearing is now on the 
intervention of the United States Guano 
Company.] 

Before BETTS, District Judge. 

This was an action upon a charter party 
made between the owners of the ship Arctic 
and the American Guano Company. The 
charter provided for a voyage from Honolulu 
to New York, including an intervening voy- 
age to Howland's island, where she should 
land cargo, and then receive a cargo of 
guano, and transport it thence to New York. 
The parties bound themselves, and also the 
vessel and the merchandise to be laden on 
board, to the faithful performance of the 
contract The vessel performed her voyage 
pursuant to the charter, taking on board and 
delivering eai-go at the places specified, after 
building certain stipulated fixtures prepai*a- 
tory thereto. The libelant is the assignee of 
the charter party and bill of lading, and 
seeks to recover the freights and expendi- 
tures in erecting moorings and other con- 
veniences for lading, stipulated by the con- 
tract The charterers make no defence, but 
the United States Guano Company intervene, 
and allege that the cargo is free of liability 
under the charter. 

The principal grounds of defence are that 
the guano was unlawfully taken by the ship 
from soil owned by the claimants in islands 
in the Pacific ocean; and that, when the car- 
go arrived in New York, it was discharged 
from the vessel and the owners of the ves- 



sel voluntarily surrendered the possession of 
the guano to the American Guano Company, 
and parted with the possession and control 
without making any claim of lien upon the 
same for freight or other cause. Before the 
commencement of the suit the claimants pros- 
ecuted their right to the guano as against 
the American Guano Company, and had pos- 
session of the property delivered over to them 
by due process of law, and tiiey urged that 
fact in bar of this action. 

THE COURT held substantially that the 
controversy between the Amei-ican Guano 
Company and the United States Guano Com- 
pany, after the termination of the voyage, 
concerning the possession of the cargo here, 
its liability to ft-eight, or its real ownership, 
is res inter alios acta, and in no way affects 
the legal or equitable rights of the libelant 
to the freight. That cargo is not necessarily 
divested of the lien for freight by merely dis- 
charging it from the ship into a warehouse, 
placing it with the consignees, without other 
evidence denoting that the carrier intended 
thereby to remove his lien and rely upon the 
responsibility of the consignees. No satis- 
factory evidence of such intention was given. 
That this cargo, although taken from the 
gi-ound, and composed wholly of soil, was, 
after being detached, merchandise, and a 
subject of freight It was delivered to the 
ship by agents of the consignees as then: 
propei'ty, and would be legally in custody of 
the ship until taken from that custody by the 
consignees in fulfillment of the charter, or 
by claimants establishing a paramount titie 
in law to it. The claimants allege such, and 
claim that the property has been forcibly and 
wrongfully taken from their possession by 
this transportation, and that they are enti- 
tled to have the property restored to them, 
or to hold it exempt from all liability for the 
freight and carriage of it away from their pos- 
session and use. This right set up consists 
exclusively in the alleged titie to the soil it- 
self as land, and not in the cargo as person- 
al property in their positive possession as 
such. The inherent right of the owner of 
the land, no doubt, adhered to the guano as 
part of his estate, and he might maintain his 
action at law against trespassei-s for unlaw- 
fully deposing him of it But whether the 
act of removing it was tortious, depends 
upon the legal titie to the land from which 
the guano was dug, and that is not a ques- 
tion triable indireetiy in the admiralty in 
a suit upon a charter party. The admiralty 
cannot take cognizance of quasi real actions. 
The clause in the charter party in respect 
to the right to retain freight moneys in case 
rival claims should be made therefor is in 
favor of the American Guano Company, as 
against the ship, and can only be set up by 
them or their legal assignees. No privity of 
interest therein is conferred on the United 
States Guano Company, nor does any accrue 
by presumption of law enabling them to en- 
force or resist that stipulation. The charter 
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party having provided that, although por- 
tions of the entire cargo were to he dischar- 
ged at different points of the voyage, the 
whole freight should he payable at the port 
of final discharge, the cargo then on hoard 
was chargeable to the fulfillments of all the 
agreements in the contract, and although the 
maritime law gives no right of lien to a ship 
for outlays made in the erecting of moorings 
or other conveniences outside the ship, in 
aid of lading or housing the cargo, yet it 
does not interdict an owner of the cargo hy- 
pothecating the cargo in guarantee of such dis- 
bursements, and secm-ity may be furnished 
under a charter agreement as well as by a 
sepai-ate or special pledge. This charter par- 
ty, by its terms, operates as an express hy- 
pothecation of the property for such out- 
lays, in addition to the freight. The Ubel- 
ant is, therefore, entitled to recover, as 
against the cargo arrested; the amount due 
upon the charter must have a reference to 
ascertain the amount. 
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Case ISTo. 3,36S. 

CRAHY V. The EL DORADO. 

[24 How. Pr. 128; ^ 35 Hunt, Mer. Mag. 68.] 

District Court, S. D. New York. March Term, 

1856. 
Salvage— Ice iir Haebob— Assistance op Tdg. 

1, Meritorious services rendered by a steam- 
tug in our harbors, in saving a vessel beset with 
ice, cannot be placed on the basis of salvage 
services, in their proper acceptation. A branch 
of the employment of steam-tugs, during the 
season of ice, is to aid vessels in moving their 
positions to all parts of the harbor. A steam- 
tug aiding a vessel thus beset, is not regarded 
in the character of a volunteer governed by 
impulses of humanity, leaving her own pur- 
suits, and devoting herself to the rescue of an- 
other, with no view to compensation, but 
upon the final success of her efforts. Her 
services stand essentially on different grounds: 
1. They impose no unauthorized or wrongful 
rislis upon their owners. 2. They may have a 
reward, whether needed or not, and will not nec- 
essarily lose it because the services undertaken 
by them fail of being accomplished. 3. They 
differ from salvors, because they pursue and 
solicit the employment, and hold themselves pre- 
pared to fulfill a call to it, whenever made. 
They act notoriously as tow-vessels; as such, 
bargains made by them to render, for a com- 
pensation, services which otherwise might be 
salvage services, will be upheld, unless the case 
is clear that the bargain is a means of co- 
ercing an esorbitant price. In such case, the 
court will not permit the fears or weakness or 
ignorance of a party to be made the occasion of 
inequitable exactions from him. 

2. In an action brought by the tug against 
a schooner and her cargo, to whom services of 
a salvage character were rendered by the tug 
in saving her from the ice by which she was 
beset, the court dismissed the libel against the 
cargo, but decreed against the bottom, with 
costs, for a reasonable compensation. 

* [Reported by Nathan Howard, Jr., Esq.] 
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This libel was filed by [Humphi-ey H. Crary 
and others] the owners of the steam-tug O- 
P. Smith, to recover a salvage compensation 
for services rendered to the schooner. The 
libellants alleged that [on the 4th of Feb- 
ruary, 1856] =" the schooner, with a cargo of 
molasses on boai-d, was lying at anchor in 
the North river, sm-rounded by heavy ice. 
by reason of which she was in great danger, 
and those on board of her hailed the steam- 
tug, and agreed to give §1,000 to be towed to 
a place of safety, which the tug succeeded 
in doing, sufEering great damage herself in 
the service, and they claimed to recover the 
sum of $1,000. It was proved that the tug 
had been employed in towing other vessels, 
which were near the El Dorado, on that morn- 
ing; that she was engaged in the service 
only a few hours, and that the captain of 
the schooner was not on board, but the mate 
was, who, as the claimants alleged, could not 
make any binding agreement in the prem- 
ises; that the customary compensation to 
tugs for aid of that description was ?20 an 
hour, and no case was shown where more 
than §350 had been paid. 

D. McMahon, for libellants. 

E. O. Benedict, for claimants. 

BETTS, District Judge. The recovery in 
this case cannot be justly placed on the basis 
of salvage services, in their proper accepta- 
tion in law, nor on the footing of a specific 
bargain, by the person in command of the 
schooner, to pay §1,000 for the towage under- 
taken to be performed on the part of the 
libellants. The libellants' tug was employed 
in the towage business in this harbor, and 
out to and in retmii from the sea; and an 
essential branch of the employment of steam- 
tugs on those gi-ounds, dm'ing the season of 
ice, is to aid vessels in moving their positions 
to all parts of the harbor, and from pier to 
pier along the docks on each face of the city. 
The customary rate of compensation to these 
tugs, for aid of that description, is §20 per 
horn* for the time they are engaged with a 
vessel and in going to her. The remunera- 
tion is enhanced in cases of great peril or 
extraordinary exertions, but no case was 
proved on the trial in which more than §350 
had been received for this class of services 
rendered within the harbor. Boats ai'e built 
and equipped for this special business, and 
kept engaged in it at all periods of the 
year. The use of this kind of craft has 
grown to be one of the necessities of com- 
merce and navigation in this port, and the 
demand for their services has brought into 
use a numerous flotilla of steam-tugs, who, 
like the pilots, are always to be had, to give 
vessels the advantages of their capacities in 
every season and under every circumstance 
in which they can be employed. The con- 
stancy of the demand guarantees also, in 
the average, a remunerative reward for the 

'^ [From 35 Hunt, Mer. Mag. 68.] 
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services tliej- render, if it is not absolutely 
assured them in each individual case. 

It has not as yet been attempted to meas- 
ure that reward by an absolute scale of char- 
ges, it being probably found that the com- 
petition in business and the mutual interest of 
employers and employees will secm'e to this 
branch of industiy an adequate compensa- 
tion, and still resti-ain its exactions within 
reasonable limits. A change so fundamental 
in inter-territorial and coast navigation, since 
the foundation of the principles of maritime 
jui'ispnidence, renders those rules defining the 
relation of helping vessels to those relieved 
by them in distress, in a gi-eat degi'ee, inappli- 
cable. The new condition of things Intro- 
duced by this modern agency, created for the 
conveniency and relief of vessels, either found 
in want of assistance, or in apprehension of 
needing it, no longer places the relieving ves- 
sel in the character of a volunteer, governed 
by impulses of humanity, leaving her own 
pursuits, and devoting herself to the rescue 
of another in peril, with no view to compen- . 
sation but apon the final success of her ef- 
forts, attended with the hazai'd of saerific'ng 
herself or her voyage in the adventm'e. The 
courts apply their powers earnestly to en- 
courage and stimulate salvage services of 
that grade, by payments for them, not re- 
sti'ieted to the amount of benefit actually con- 
ferred, but measured also with a view to the 
meritorious motive of the acts, and consider- 
ations of public policy. 

Steam-tugs stand essentially on different 
grounds. They impose no unauthorized or 
wrongful risks upon their owners. They may 
have a reward, whether needed or not, and 
will not necessarily lose it because the serv- 
ice undertaken by them fails being accom- 
plished; and what differs vitally their aid 
fi'om that of vessels casually coming upon 
one in distress, is, that the steam-tugs pur- 
sue and solicit the employment, or hold them- 
selves prepared to fulfill a call to it whenever 
made. Those considerations no way detract 
from theu" claim to an adequate r§compense, 
nor impair the importance of their services to 
the interests and safely of navigation; but 
they demonstrate that the new relationship 
with other vessels, introduced by the estab- 
lishment of this class of vessels, no longer en- 
titles them to claim the character of salvors 
in most instances where it might, by mari- 
time courts, be readily attributed to vessels 
not devoted to this special ptu:suit, having 
become a kind of public calling. They act 
notoriously as tow vessels. They seek that 
business, and undertake to assist vessels in 
that manner. When no other than towage 
service is performed, there can be' no propri- 
ety, in respect to that craft, in characterizing 
and rendering it as a salvage. The courts 
possess ample authority to adapt the recom- 
pense for towage, in extraordinary cases, to 
their exigencies, or they may, when not re- 
sti'ained by positive law, augment the ordi- 
nary amount of pilotage to meet the diflicul- 



ties and merits of the service, without exalt- 
ing it to a salvage compensation. Parties, 
moreover, are free to bargain for themselves, 
and their agreements will be regarded as 
fair indicia of what might properly be claim- 
ed, when the case is clear of all overreach- 
ing or misapprehension, and will, as a com- 
mon practice, decree in conformity with the 
agreement But they will not allow theh- 
powers to be used as means of covering the 
fulfillment of exorbitant or unconscionable 
bargains, however they may have been ob- 
tained. The courts will be governed by the 
facts in proof, with a disposition always to 
uphold the agreement of parties, but with in- 
flexible resolution not tO' permit the fears or 
wealcness or ignorance of a party to be made 
the occasion of inequitable exactions from 
him. 

I did not go over, on this occasion, the evi- 
dence in the cause; but I am satisfied from 
it, that the demand of $1,000 for the services 
rendered, whether placed upon the agreement 
of the master of the schooner or on the worth 
of the service, is unreasonably beyond what 
ought to be awarded tiie tug. "^Tien the 
views of the coui*t are fully expressed, it may 
be proper to notice the particulars of the 
transaction, and the reasons conducing to the 
adoption of the sum now decreed the libel- 
lant, differing so widely as it does from what 
the libellant contends hp has proved— a posi- 
tive contract to pay him, and that which the 
claimants suppose they establish to be a full 
recompense for the service. The decree will 
be, that the libellant recover against the 
schooner, her tackle, &c., (in this cause,) $350, 
and his taxed costs. And it is fiu'ther order- 
ed, that the arrest and attachment of the 
cargo on board the said schooner be dischar- 
ged, with costs to the claimants to be taxed 
against the libeUant Decree accordingly. 
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Case "No. 3,363, 

In re CRAWFORD. 

[3 N: B. R. 69S (Quarto, 171);.^ 3 Am. Law 
T. 169; 1 Am. Law T. Rep. Bankr. 210.] 

District Court, E. D. Michigan. June, 1870. 

Baskbuptot — Pkovable Debts. 

Is a debt which exists at the time of the 
actual adjudication of bankruptcy, although not 
existing at the time of filing the petition for 
adjudication, provable against the banlcrupt's 
estate? Is a simple contract debt existing at 
and before the filing of the petition for adjudi- 
cation of bankruptcy, on which a judgment has 
been rendered after such filing, the same debt 
within the meaning of the several provisions of 
the bankrupt act, relating to the proof of 
claims against the estates of bankrupts? EeJd, 

^ [Reprinted from 3 N. B. R. 698 (Quarto, 
171), by permission.] 
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it is the intention of the act that such debts, and 
such only, as existed at the time of the filing 
the petition for adjudication of bankruptcy are 
provable against the bankrupt's estate. 

[Cited in Re Gallison, Case No. 5,203; Bur- 
pee V. First Nat. Bank of Janesville, Id. 
2,185; Re Riggs, S N. B. R. 92; Re Broich, 
Case No. 1,921. Overruled in Re Hennocks- 
burgh. Id. 6,367. Approved in Re Nounnan, 
7 N. B. K. 22; Re AVard, 12 Fed. 327.] 

[On certificate of register in bankruptcy.] 
At Deti'oit, in said district, on the 28tli 
April, 1870. Before Mr. Hovey K. Olai'ke, 
Register: I, the above named register, do 
hereby certify that in the course of pro- 
ceedings before me at this date, in the above 
banla'uptcy, Milton H. Butler offered his dep- 
osition to prove his claim against said bank- 
rupt's estate. The deposition shows that the 
claim originated In the indorsement to the 
claimant, by said bankrupt, [Francis Craw- 
fordj of a promissory note which became 
due on the 23d day of April, 1869; that the 
banlcrupt was duly charged by notice, and 
that the claimant commenced a suit in the 
circuit court for the county of Wayne on the 
3d day of May, and on the 15th day of Septem- 
ber following recovered a judgment against 
said banla-upt on said Uability. The peti- 
tion for the adjudication of bankruptcy in 
this case was filed on the 25th day of June, 
1869, after the commencement of said suit, 
and before the rendition of the judgment. 
The order of adjudication of bankruptcy was 
not actually entered until the 6th day of 
April, 1870. The judgment imder which the 
claimant now claims not having been ren- 
dered "at or before the filing of the petition" 
(see form No. 22, prescribed by the general 
orders of the supreme court), I declined to ac- 
cept and file proof thereof, on the ground 
that the debt was not provable under the 
bankrupt act. The said claimant desiring to 
take the opinion of the district judge upon 
the points presented by his offer to prove his 
claim, I respectively submit a certificate to 
be signed by the judge, if he approve there- 
of, as provided by the 6th section of the 
banla-upt act of 1867 [14 Stat. 520], together 
with my opinion upon the questions present- 
ed. The questions are: First. Is a debt 
which exists at the time of the actual adjudi- 
cation of bankruptcy, although not existing 
at the time of filing the petition for adjudica- 
tion, provable against the bankrupt's estate? 
Second, Is a simple contract debt existing at 
and before the filing of the petition for ad- 
judication of bankruptcy, on which a judg- 
ment has been rendered after such filing, the 
same debt within the meaning of the several 
provisions of the bankrupt act relating to the 
pi'oof of claims against the estates of bank- 
nipts? 

Opinion of the Register: Section 19 de- 
clai-es what debts "may be proved against 
the estate of the bankrupt" It specifies sev- 
eral classes of debts, in four of which, time 
becomes a material question. The words em- 
ployed in the act to fix the time, which, in 
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the specified cases, becomes material, are— 
"the time of the adjudication of the bank- 
ruptcy"— "after the adjudication of bank- 
ruptcy"— "after the proceedings in bankrupt- 
cy were commenced," and "up to the time of 
the bankruptcy." What time is intended by 
the "commencement of proceeding" is not left 
to construction. It is expressly declared by 
section 38 to be "filing of a petition for ad- 
judication in bankruptcy, either by a debtor 
on his own behalf, or by any creditor against 
a debtor." Of course, the order of adjudi- 
cation must, in respect to time, be after the 
filing of the petition praying for such ad- 
judication, and practically, and especially in 
involuntary cases, the order may not be made 
for weeks or months after the commence- 
ment of the proceedings. This sometimes oc- 
curs also in voluntary cases, when delays 
arise from the necessity of amending sched- 
ules, or from other causes, and it becomes a 
very serious question, whether it will be con- 
sistent with other provisions of the act, to 
hold that a person for whose adjudication as 
a bankrupt a petition has been filed, may 
continue down to the time when the order 
of adjudication was entered to create debts, 
which may be proved against his estate. If 
so, a very stiiking incongruity results. By 
section 14 it is enacted, that the instrument 
of assignment, by which the assignee takes 
the" title to the property of the bankrupt, 
"shall relate back to the commencement of 
said proceedings in bankruptcy"— which sec- 
tion 38 declares to be the time of filing the 
petition, and by the form of the deed, pre- 
scribed by the general orders of the supreme 
com-t, form No. 18, it is made necessary to 
specify the particular day with reference to 
which the conveyance is to take effect. Sub- 
sequently acquired property is not within the 
terms of the deed; and it is supposed to be 
well settied by repeated adjudications, that 
it does not pass. To hold that a subsequent- 
ly created debt— that is, subsequently to the 
filing of the petition— can be proved against 
the bankrupt's estate, while property subse- 
quentiy acquired cannot be reckoned as a 
part of that estate, would seem to be what 
the law never could have intended. The 
uses, not only inequitable in effect, but fraud- 
ulent in pm'pose— which such a constniction 
of the law might serve— are too obvious to re- 
quire illustration. Other parts of the bank- 
rupt act, moreover, conflict with the theory 
that a debt may be proved that did not ex- 
ist at the time of the commencement of the 
proceedings. Section 32 prescribes in terms 
the form of the discharge which shall be 
gi-anted to the banla-upt, namely, that he 
shall "be forever discharged from all debts 
and claims which by said act are made prov- 
able against his estate, and which existed on 

the day of , on which day, the 

petition for adjudication was filed by or 
against him." It seems necessary, in view 
of such express terms as these in the 32d 
section, to hold that the words, "time of ad- 
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judication," and "time of the bankruptcy," 
in the 19th section, must be construed to be 
equivalent to "the commencement of proceed- 
ings"— "at the time of filing the petition;" 
and a debt which did not exist then cannot 
be proved. These views, I think, are fully- 
sustained by Patterson's Case [Case No. 10,- 
815], decided by Judge Blatehford, in the 
southern district of New York. 

The remaining question is, whether a judg- 
ment rendered, against the banki-upt in favor 
of the claimant, on the 15th day of Septem- 
ber, 1869, was either— 1st, a debt due and 
payable on the 2oth day of June, 1869, the 
day when the petition was filed; or 2d, 
whether it was a debt then existing but not 
payable until a future day. It must be one 
or the other to be provable under section 19. 
The claimant insists that the deposition he 
offers, shows his debt to belong to the first 
of these classes; that at the time of filing the 
petition, the bankrupt was liable to him as 
the indorser of a promissory note which be- 
comes due April 23; the indorser was duly 
charged by notice of non-payment— that on 
the 3d of May, he commenced a suit against 
the bankinipt, in which he obtained a judg- 
ment against him on the loth day of Septem- 
ber. The records and files of this case show 
that the petition in bankruptcy was filed 
after the suit was commenced, and before 
the judgment was obtained. The claimant, 
to sustain his right to prove his debt, is 
obliged to insist that the judgment and the 
note on which the judgment was rendered, 
are evidences at different stages of its his- 
toiy of the same debt If he be correct in 
this, his right to prove his debt is dear. But 
this position of the claimant is opposed by 
the principle, that a judgment extinguishes 
the liability or contract on which it is ren- 
dered. This principle is abundantly support- 
ed by authority. Judge Campbell, in Bone- 
steel V. Tood, 9 Mich. 375, referring to a 
cause where highly equitable considerations 
existed against his application (namely, where 
a judgment had been obtained against one 
only of two joint debtors), says, "this deci- 
sion was in accordance with an tmbroken 
line of decisions of the common law, where- 
by a party electing to take a higher security, 
and thereby put an end to the liabihty of 
one debtor upon the contract, deprived him- 
self of any further claim against the other by 
destroying the only jomt demand." That is, 
the judgment "puts an end to," "desti-oj-s" all 
previous liability. If so, then, in tliio case, 
the judgment of September 15, extinguished 
the liability created by the indorsement of 
the note of January 20, and in a subsequent 
case in the supreme coml of this state, where 
the opinion was dehvered by Judge Chris- 
tiancy (Town v. Smith, 14 Mich. 352), when 
the equities of the plaintifC and the moral 
obligations of the defendant both urged a de- 
partm-e from the above principle, the com^t 
saw "danger of doing more injury by unset- 
tling the law in other cases than by adher- 
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ing to it in that. It is not easy to measure 
the possible mischief of disturbing well-set- 
tled principles." In the "Williams Case [Case 
No. 17,705], in the distiict court for the dis- 
ti-iet of Connecticut, where the question pre- 
sented was the same as that presented here— 
whether a debt, on which a judgment had 
been rendered since the adjudication was 
provable against the banki-upt's estate: "On 
this point," Judge Shipman says, "the au- 
thorities are numerous and decisive, a debt 
on which a judgment of law is founded, is 
merged in that judgment, and extinguished 
by it The judgment constitutes a new debt 
from the time of its recovery." 

There is, however, a still later case, that 
of Brown [Id. 1,975], decided by Judge 
Blatehford in the southern district of New 
York, expressly dissenting from Judge Ship- 
man's views in the Williams Case [supra]. 
Between these distinguished authorities I am 
compelled to choose. Judge Shipman's deci- 
sion rests upon and is "in accordance with 
an imbroken line of decisions of the common 
law." The ground of Judge Blatchford's de- 
cision is not so clear. He says: "If the debt 
in this case existed at the time of the ad- 
judication it is provable, although the judg- 
ment is not provable as such, because it did 
not then exist" True it did so exist at that 
time of the adjudication, and under the au- 
thority of Judge Shipman and the cases cited 
by him, it had been extinguished, and a new 
debt created which did not then exist. 
Judge Blatehford concedes the correctness of 
this principle "in ordinary cases," but it has 
"no applicability," he says, '.'under the bank- 
rupt law." I have looked into his ophiion 
with some care, to ascertain on, what grounds 
he affirms inapplicability of the principle in 
bankruptcy practice, conceded to 'be sound in 
ordinary cases. These grounds seem to be: 
1st, repugnance to section 21; and, 2d, hard- 
ship to creditors who may not know of the 
proceedings. I thmk the supposed repug- 
nancy arises from a misapprehension of sec- 
tion 21; and the hardship is the other way. 
Section 21 declares that no creditor whose 
debt is provable under the act shall be al- 
lowed to prosecute his suit to final judgment. 
What was the object of this prohibition? I 
suppose it was to prevent a ci-editor from ob- 
taming, under the well-settled principles al- 
ready referred to, a new debt which w6ulft 
not be discharged by the final ceitincaie m 
that Q2SC— ior tnat certificate, as has been 
already mentioned, discharges only such 
debts as existed on the day of filing the peti- 
tion. It is true that permission may be ob- 
tained, for a single specified purpose, to pro- 
ceed to judgment, and doubtless in such a 
case the common-law principle as to the ef- 
fect of the judgment would be modified— for 
it would be in the nature of an inquest out of 
the bankrupt court to determine a disputed 
point, and is allowed only for that pm-poso; 
and not then, unless leave could be specially 
granted, and the order granting leave could 
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ujC course control its effect It wotild seem 
that it was the common-law eff-ect of a judg- 
ment, namely, to create a new debt, which 
was the occasion of that provision in section 
21, which forbids a creditor whose debt is 
provable to proceed to final judgment. So 
far then from section 21 being- rended nug- 
atoiy by the continued force of the common- 
law principle, if a party be not allowed to 
proceed at will to judgment, the regarding 
of the principle as having "no applicability 
imder the bankrupt act," talces away the 
most effective motive for obedience to the 
section in question. So far from the section 
being rendered nugatory by giving effect to 
the common-law principle, it is sti-ongly sup- 
ported by it, and is in the strictest haimony 
with it 

The other ground of the inapplicability of 
the common-law doeti-ine to cases under the 
bankrupt act namely, that of hardship to 
ci'editors, seems to be equally unfounded. 
The hardship is thus stated: "A creditor 
might go on in ignorance of the adjudication, 
and obtain a judgment for his debt and iind 
himself deprived of the power of proving 
either his debt or his judgment" The cases 
of such ignorance .will probably be very rare, 
and if they were as remediless as seems to 
be supposed, it may well be doubted whether 
it would be wise to give such a construction 
to the law as will afford protection to the 
ignorant few, at the same time that it re- 
lieves all others ficom the consequences of a 
deliberate violation of the law. But there is, 
indeed, no hardship. A creditor having ob- 
tained a judgment either in ignorance of the 
proceedings in banliruptcy, or shrewdly aim- 
ing to seem*e some advantage to himself by 
obtaining a, judgment on his claim, notwith- 
standing the law forbidding it can always 
restore himself to the positioii he was in be- 
fore he took his judgment, by moving in the 
com*t where it was obtained that it be va- 
cated. Such an order, for such a reason as 
he would offer, would never be refused. But 
to allow him to retain his judgment and to 
prove it or the debt on which it was found- 
ed, against the bankrupt's estate, exposes the 
banki'upt to the hardship of being compelled, 
in ease of his discharge, to move, in the 
court where the judgment was rendered, for 
a perpetual stay of execution, on groimds 
which the provisions of the bankrupt act 
would probably sustain. But why should the 
onus of the preparation of the case, on which 
to found such a motion, and the expense of 
the employment of counsel to make it, be 
thrown on the bankrupt who has himself 
faithfully conformed to the bankrupt act in 
order to avoid the consequences to himself 
which have followed the violation of the 
bankrupt act by his creditors? It is to be 
remembered also that the motion of the bank- 
rupt for a stay of execution would be ad- 
dressed to the discretion of the coiu:t, which 
would add another element of uncertainty as 
to his rights, against which he Jias a right 
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to claim the protection which the bankrupt 
court is fully able to afford, but which it can- 
not do if it allow a judgment rendered stuce 
the proceedings were commenced to be proved 
against the bankrupt's estate. 

It is to be observed also that the only effect 
of refusing to allow the "judgment to be 
proved wiU be by compelling the creditor to 
seek the vacation of his judgment; and then, 
to prove his debt as it exists at the time of 
filing the petition will be to- lose the costs 
which accrued in obtaining his judgment 
In the Brown Case, decided by Judge Blatch- 
ford, above referred to, the creditor expressly 
waived the claim for costs, and the com't held 
that the debt as it stood before adjudication, 
only, could be proved. And it woifid seem 
clearly inequitable to allow costs which have 
been made by one creditor in proceeding 
continued to judgment in violation of the 
bankrupt act, to be paid out of a fund in 
which all other creditors are interested; and 
the recovery of these costs is probably a very 
considerable motive in this particular case 
for insisting on proving the judgment as such. 
It is apparent that there is nothing in this 
case, nor in any case similar in its facts, to 
call for the exercise of such general equity 
powers as are sometimes invoked to prevent 
a technical merger from worMng injustice. 
Justice to all the creditors requires that costs 
which have been made by one or more, 
should not be paid out of the fund, at the ex- 
pense of those who haye more scrupulously 
regarded the bankrupt act I am obliged to 
say, therefore, that I can discover no reason, 
resting either on legal principles or any equi- 
table considerations, for the allowance of 
proof of the claim offered. 

All which is respectfully submitted to the 
decision .of the district judge, 

John J. Speed appeared and ai'gued the 
case in behalf of Mr. Butler. 

LONGTEAR, District Judge. Milton H. 
Butler held the bankrupt's indorsement upon 
which his liability had become fixed, and a 
suit in a court of law had been commenced, 
and was pending at the time the petition for 
adjudication of bankruptcy was filed. Up- 
wards of eight months intervened between 
the time of filing the petition and the adjudi- 
cation, and in the meantime Butler had gone 
on and taken judgment. He now asks to 
have his judgment proven against the bank- 
rupt's estate, and makes a full showing of 
all the facts in relation to his claim as above 
stated. Two objections are urged to his ap- 
plication: First That the judgment did not 
exist at the time the petition for adjudication 
of bankruptcy was filed. Second. That the 
original claim is merged- in the judgment 
and therefore it cannot be proved against the 
bankrupt's estate. 

The re^ster, Mr. H. El Clarke, after recit- 
ing the above facts, certifies that in his opin- 
ion, both objections ought to be sustained, 
and the debt rejected. 
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Held, as to the first objection: From a 
comparison of different provisions of the 
banla-upt act, I am satisfied that it is the In- 
tention of the act that such debts, and such 
only, as existed at the time of the filing of 
the petition for adjudication of banla-uptcy, 
are provable against the banlirupt's estate. 
Any other construction would lead to end- 
less complications and difficulty. The lan- 
guage of section 19, "that all debts due and 
payable at the time of the adjudication of 
bankruptcy," may be proved, etc., has ref- 
erence to the condition of the debt as to its 
maturity or time of payment This construc- 
tion is borne out by the very next sentence, 
which is as follows: "And all debts then 
existing, but not payable until a futtu:e day," 
etc. This eonsti-uction makes the provisions 
of the act harmonious. In re Patterson [Case 
No. 10,815]. 

I, therefore, fully concur with the register 
in his opinion that a debt not existing at the 
time of filing the petition for adjudication in 
banliruptcy, is not provable against the 
bankrupt's estate. I also fully concur with 
the register in his opinion that the debt upon 
which a judgment is founded is merged in 
the judgment, and that thereafter all reme- 
dies and proceedings for the collection of the 
debt must be based upon the judgment. 
These propositions are'too well settled to ad- 
mit of dispute, or need any argument to sup- 
port them. But I entirely dissent from the 
opinion of the register in the application he 
would make of this doctrine. And in doing 
this I must also dissent from the opinion or 
Judge Shipman, district judge for the dis- 
trict of Connecticut, in Re "Williams [Case 
No. 17,705]. Judge Shipman there says: 
"The debt, therefore, * * * was ex- 
tinguished by the judgment" "It no longer 
existed." "The judgment itself constitutes 
a debt; but it had no existence at the time 
of the adjudication of bankruptcy, and is 
not therefore provable against the bank- 
rupt's estate." The whole difficulty in the 
application of this doctrine of merger by 
judgment to a case like the present orig- 
inates in a mistaken theory; and that theory 
is advanced in the first sentence of the lan- 
guage of the learned judge above quoted, 
viz., that the debt is extinguished loj the 
judgment. The debt is not extinguished. 
The instrument, contract or obligation upon 
which the debt arose is extinguished, but 
not the debt The debt remains. If this 
were not so, the judgment would destroy it- 
self by extinguishing the very foundation up- 
on which it is built The debt was founded 
on conti-act; it is now founded on judgment, 
but it is nevertheless the same debt A 
judgment operates to extinguish a debt only 
when it produces the fruits of a judgment 
See Bank of the Metropolis v. Guttschlick, 
14 Pet. [39 V. S.] 19, 32; U. S. v. Hbyt [Case 
No. 15,409]; Clark v. Howling, 3 Comst [N. 
Y.] 216. The judgment operates as a change 
of remedy merely. It is a security of a 



higher natiu:e than before. It is still but 
a secm'ity for the original cause of action. 
Drake v. Mitchell, 3 East, 258, 259. 

Again: It is often permitted in equity, and 
sometimes at law for particular pm-poses, to 
inquire into the claim or debt upon which 
the judgment is founded, not as a means en- 
forcing the claim anew, but of showing the 
relations of the judgment and the judgment 
creditor to other things and persons. For 
instance, in the case of an attempt to enforce 
the collection of a judgment against prop- 
erty alleged to have been conveyed in fraud 
of creditors, the judgment may not have 
been rendered until after the conveyance, In 
which ease, so far as the judgment shows, 
the judgment creditor was not a creditor at 
all at the time of the conveyance, and there- 
fore could not have been defrauded. In such 
cases the judgment a'editor is always al- 
lowed to go back of his judgment and prove 
the claim or debt upon which it is founded; 
and if it appears that such claim existed at 
the time of the conveyance, the judgment 
creditor's relation of creditor will for this 
equitable purpose be allowed to relate back 
to that time, although it was anterior to 
the rendition of the judgment Here the 
judgment creditor is allowed to show that 
the debt upon which the judgment was 
founded existed at a certain time in order 
to establish his right to attack the validity 
of the conveyance as against the judgment 
and to have the judgment satisfied out of the 
property conveyed. So, in the banlcruptcy 
court, a court proceeding upon equitable prin- 
ciples, by parity of reasoning, the judgment 
creditor, in the absence of fraud or other 
evil practice in the obtaining of his judg- 
ment or in the use he has attempted to make 
of it, should be permitted to go back of his 
judgment and show what the claim or debt 
was upon which it was founded, and if it ap- 
pears, as it does in this case, that such claim 
or debt was in existence at the time of filing 
the petition for adjudication of bankruptcy, 
his relation of creditor to the bantoupt's es- 
tate, although it is by judgment should on 
equitable principles be allowed to relate back 
to that time, notwithstanding it was anterior 
to the rendition of the judgment; and he 
should be permitted to prove his judgment 
against the bankrupt's estate. The criterion 
is, that the debt existed at the time of filing 
the petition, no matter whether the security 
or remedy has been changed or not or in 
what form it may exist at the time it is pre- 
sented; if it, the debt, existed at the proper 
time, it is provable. 

It will be seen that I arrive practically at 
the same result as the learned district 
judge of the southei'n district of New York, 
in Re Brown [Case No. 1,975], although 
by a somewhat different route. JudgeBlatch- 
ford in that case uses the following lan- 
guage: "The judgment as such is not to be 
proved, but tlie amount of the debt or claim 
as it stood * * * is to be proved." In 
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this I do not concur. The "debt or claim as 
it stood" at the time of filing the petition, Is 
merged in the judgment, and therefore the 
judgment must be proved, it anything; and 
I hold that the judgment is provable, not be- 
cause it existed at the proper time, but be- 
cause the debt constituting the foundation, 
the soul, the essence of the judgment, did 
exist at that time. By taking this view of 
the subject, all difficulties vanish; every per- 
son -will receive what justly and equitably 
belongs to him, without violating any princi- 
ple of law or equity, or unsettling or dis- 
tm'bing any established doctrine, or coming 
in conflict with any of the provisions of the 
bankrupt act; if the bankrupt receives his 
final discharge, the judgment being the thing 
directly acted upon by the bankruptcy pro- 
ceedings, will be as effectually extinguished 
as if it were discharged upon the records of 
the court; and if he does not receive his dis- 
charge, the judgment will of course be sat- 
isfied to the full extent of the dividends 
which shall have been paid upon it. The 
costs, however, which accrued subsequent to 
the filing of the petition for adjudication of 
bankruptcy do not stand upon the same foot- 
ing as the judgment for the debt. Costs are 
not, like interest, an incident of the debt. 
They are an incident of the legal proceedings 
instituted and prosecuted for the collection 
of the debt; they are for reimbursement 
merely. Therefore, any costs which may 
have accrued subsequent to the time of filing 
the petition cannot be said to constitute a 
claim or debt existing at that time, and 
should be excluded in making up the amount 
upon which dividends are to be made In the 
bankruptcy proceedings. 
Let It be certified accordingly. 



Case ISTo. 3,364. 

In re CRAWFORD. 

[5 N. B, B. 301.] ^ 

District Court, E. D. Michigan. Jan. 9, 1871. 

Liability of Esdohser on Demand Note. 

Where a note payable on demand was not 
presented for payment, and no demand made 
within four years, a protest at that time could 
not fix the liability of the endorser, and a 
claim of this nature cannot be proved against 
the estate of a banlcrupt endorser. 

On questions arising upon the claim of Jo- 
siah F. Mann, against the said bankrupt's 
estate, certified by the register, Hovey K. 
Clarke, Esq., (together with his opinion that 
the claim ought to be allowed), the same hav- 
ing been adjourned into court for decision. 
The claim- is against the bankrupt [Francis 
Crawford] as endorser of a promissory note 
payable on demand. No demand was made 
until more than four years after the note was 
given. Was such demand in time to fix the 
endorser? 

' PReprinted by permission,] 



Mr. Ward, for claimant 
Mr. Meddaugh, for assignee. 

LONGYBAR, District Judge. I fully con- 
cede that there is much force and great 
weight in the reasoning of the register in his 
able opinion, and if this were a new question 
I should be much inclined to concur in his 
views and conclusions as to the natm-e and 
character of a promissory note like the pres- 
ent, on interest and payable on demand, and 
the relative rights, liabilities and disabilities 
of the holder and endorser. But this ques- 
tion is not only not a new one, but I consider 
the law so well settled in this country by an 
almost xmbroken cmTent of decisions in near- 
ly every state and in some of the federal 
com:ts, in opposition to the view so ably ex- 
pressed by the register, that so far as this 
court is concerned I can hardly consider the 
question an open one. I feel the more con- 
strained to follow the current of decisions 
upon this question, from the fact that the su- 
preme court of this state seems to have 
adopted it (Carl! v. Brown, 2 Mich. 401), 
deeming it as I do, of the utmost importance 
that the law, especially so far as it relates 
to commercial paper, should be uniform in 
all the courts within the same jm-isdiction. 
The doctrine, as thus settled, I deem to be, 
titat such a note as is above desciibed must 
be presented for payment within a reasona- 
ble time to charge the endorser. Pars. Notes 
& B. 263-269, and the numerous cases there 
cited. 

In this case the note was made and en- 
dorsed October fom*teenth, eighteen hundred 
and sixty-five, and no demand was made im- 
til December twenty-third, eighteen hundred 
and sixty-nine, more than four years having 
elapsed. Every one must concede that this 
was not a demand within a reasonable time 
so as to charge the endorser under the law 
as above stated. I must therefore non-con- 
cur in the conclusion of the register, and hold 
that the liability of the bankrupt as endorser 
never became fixed, and that the said claim 
must be disallowed. 



Case nSTo. 3,365. 

CRAWFORD'S CASE. 

[2 Craneh, C. C. 454.] ^ 

Circuit Court, District of Columbia. April 
Term, 1824. 

ISSOLVENOT — ReNEWAI/ OF PETITION— PBEFER- 

ENCE. 

1. If a petitioner for the benefit of the in- 
solvent act of the District of Columbia, upon 
the filing of allegations by his creditor or cred- 
itors, charging him with having assigned part 
of his property, within twelve months next pre- 
ceding his application for relief, with intent 
to give a preference to any creditor or surety, 
withdraws his petition; such withdrawing is 
no bar to his relief under the act, upon a new 

^ [Reported by Hon. William Craneh, Chief 
Judge.] 
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petition and application made after the expira- 
tion of the twelve months from the time of 
giving such preference. 

2. The judge will not direct interrogatories 
to be filed nor an issue to be tried upon vague 
allegations; nor unless the allegations charge 
the debtor with having conveyed, lessened, or 
disposed of part of his property, rights or 
credits, with intent to defraud his creditors; or 
with having, at one time within twelve months 
nest preceding his application, lost, by gaming, 
more than $300; or with having, within the 
said twelve months, assigned or conveyed a 
part of his property, rights or credits, with in- 
tent to give a preference to a creditor or surety. 

3. A preference given more than a year be- 
fore the application for relief is no bar thereto. 

Thomas CraTfford was a petitioner to the 
Hon. JAjMES S. BIORSELI/, one of the judges 
of this court, for the benefit of the insolvent 
act of the District of Columbia, of the 3cl of 
March, 1803 (2 Stat 237). 

Peter Brady, one of his creditors, appeared 
by Mr. Wallach, his attorney, and orally ob- 
jected to the discharge of the debtor, alleg- 
ing that he had before applied for the bene- 
fit of the act, and, upon certain allegations 
being filed against him, had withdrawn his 
petition and abandoned his application for 
relief. 

The application was now, on the 22d ot 
April, 1824, made to Judge MORSELL, who 
was permitted to bring it before the court for 
the considexation and advice of the judges. 

Mr. Jones and Mr. Key, for the petitioner, 
objected that no allegations can be received 
imless in writing, and filed, and the judge 
being of that opinion, 

ajjr. Wallach filed allegations in writing, 
charging: (1) That on the 17th of April, 
1823, the said Thomas Crawford filed his pe- 
tition for the benefit of the act, &c., and that 
certain allegations were then and there filed 
on the part and behalf of Peter Brady, one 
of his creditors, charging him, among other 
things, with having within twelve monchs 
before his application for relief conveyed cer- 
tain goods and chattels the property of the 
said debtor to certain creditors and sureties, 
which, among other things will appear by 
reference to the said allegations, and that 
after the filing of the said allegations, name- 
ly, on the 2d of May, 1823, the said debtor 
withdrew, or attempted to withdraw his said 
petition, and did not submit to the trial ot 
the said allegations, whereupon it was or- 
dered by the judge that the jury be dischar- 
ged and the papers recorded, and subject to 
any future order in the premises on any fu- 
ture petition of said Crawford. (2) That the 
said Thomas Crawford did, within twelve 
months preceding the said 17th of April, 1823, 
the day of filing his said first petition, &e., 
convey a certain negro boy, named John, to 
a certain Jatmaro S. Favre, a creditor or 
surety of the said Thomas Crawford, with 
intent to give a preference to the said Jaun- 
aro S. Favre over other creditors or some of 
them. 

There were five other allegations charging 
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him with conveying property to sundry otlier 
creditors within twelve months before the 
17th of April, 1823, with intent to give them 
preference; and the said Brady insisted up- 
on the other allegations which he had filed 
in May, 1823, upon the debtor's first petition; 
(1) The first of which allegations charged 
that the said Thomas Crawford, did within a 
few months, being less than a year before 
his application for the benefit, &c., "dispose 
of a part of his fm-niture with intent to de- 
fraud his a-editors." (2) That he did, on or 
about the Sth of April last, "dispose of cer- 
tain personal property, in trunks sent from 
Mrs. Sarah Crawford's, with intent to de- 
fraud his creditors." (3) That he did, with 
intent to defraud his creditors, early in the 
month of April last, "dispose of certain other 
personal property in trunks and bimdles sent 
away from Georgetown, from the house of a 
certain John Abbott, and from the city of 
Washington, from the house of WiUiam 
O'Neal." Tlie fourth, fifth, sixth, seventh, 
eighth, ninth, and tenth allegations charged 
him respectively with giving preferences to 
sundiy creditors before the 17th of April, 1823. 
The present petition was filed on the 22d 
of April, 1824; and the 30th was assigned 
for the hearing. ' 

Mr. Key and Mr. Jones, for petitioner. 

The judge can only regard tbe allegation 
of some of the matters mentioned in the sev- 
enth section of the original act of the 3d of 
March, 1803, which, are (1) the disposing 
of properly to defraud creditors; (2) loss by 
gaming; and (3) the assigning of property to 
give a preference to a creditor, within the 
year. It is contended that no debtor who 
has withdrawn his petition, or who has been 
defeated, can ever after be relieved under 
the act. But even if relief has been once 
denied because tbe debtor had given a pref- 
erence within the year, he may apply again 
after the year and be relieved. A disposition 
of property to defraud creditors must be such 
a disposition as operates at the time of the 
application for discharge, and actually then 
deprives the creditors of property then ex- 
isting: a disposition of property fully com- 
plete, and executed, and the property con- 
sumed, is not within the meaning of the act. 
AU the allegations which, charge fraud are 
altogether vague and uncertain. 

Mr. Hay, for the creditor, contended that 
the withdrawing of his petition by the debt- 
or, under the circumstances of the case, was 
a bar to bis relief under a subsequent peti- 
tion. He admitted that the fraud must be 
a fraud upon creditors existing at the time 
of the application; but he contended that 
the allegations need not be more specific than 
they were; and that the clause of the act 
which authorized the judge to require the 
debtor to answer interrogatories upon oath 
was intended to furnish the means, or to sup- 
ply the place of precision in the allegations- 
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MORSELL, Circuit Judge (CRAJ^CH, Chief 
Judge, concm-ring, and THRUSTON, Circuit 
Judge, doubting) was of opinion tbat tlie 
abandonment of the first petition is no bar to 
his present application. THRUSTON, J., 
however, concurred in the opinion that if the 
petitioner be refused a discharge because he 
had given a preference within a year before 
his application, it is no bar to his subsequent 
application after the exph^ation of the year 
next after the preference given. * 

MORSELL, Cij^cuit Judge, also decided that 
a preference given more than a year pre- 
ceding his present application for relief, was 
not a bar thereto. The judges all concurred 
in deciding that all the allegations of dispos- 
ing of property with intent to defraud his 
creditors were too Tague, and that the de- 
fendant was not bound to plead to them so 
as to malse up an issue thereon. The debt- 
or was then discharged by the judge. 



Case 2^o. 3,3 6 5a. 

CRAWFORD T. The BUFFALO. 

[14 Betts, D. C. MS. So.] 

District Court, S. D. New York. Dec. 30, lS48. 

COSFLICT OP EVIDEKOE. 

[Upon a conflict of evidence, where there is 
no method of testing the facts except the stat^ 
ment of witnesses, and where other tilings 
are equal, the greater number of witnesses 
should prevail.^ 

pii admiralty. Libel by Hugh Crawford, 
owner of the schooner Mary, against the 
steamboat BafCalo, for damages sustained by 
collision. The libelant died before the hear- 
ing, but the suit was continued by his admin- 
istratrix, Isabella L. Crawford. 

[By stipulation between the respective par- 
ties, Eli KeUum, master of the schooner, who 
had also libeled the steamboat for freight, 
less of personal property, etc., and with Wil- 
liam and Anson Gray, owners of the lost car- 
go, who had likewise libeled the Buffalo, 
agi'eed to abide the result of this smt, which 
was to be first tried.] 

BETTS, District Judge. The result of the 
collision between tihe Mary, owned by the in- 
testate, and the Buffalo, at Crown Elbow on 
the North river on the 15th July, 1847, was 
the total loss of the schooner and her cargo 
of coal. The testimony was taken with great 
precaution by counsel before the court in 
July last, and the cause has been now critic- 
ally ai'gued on paper. After re-studying the 
testimony and examining with careful atten- 
tion the argument for the libellants, I still 
feel, as on the hearing, that the com-t can 
resort to no aiticism by which to determ'ne 
the controlling fact in contestation other than 
that of yielding faith to the majority of wit- 
pcsses. When the two vessels approximated 
each other, and were in imminent danger of 
meeting, was the steamer on the east or 
west shore of the river going down, and was 



the schooner on the west or east shore going 
up? The captain and one hand on Ijoard the 
schooner place the steamer on the west shore, 
and state that she a-ossed the river and 
came into the schooner holding a straight 
com'se up the east side. That the schooner 
had no light on her deck and none in sight 
except one shown c^ moment by the captain 
to warn the steamer, which was then extin- 
guished. The pilot and engineer of the 
steamer, the masters of the three barges in 
tow by the steamer, and three deck hands on 
these barges,— in all eight witnesses,— unite 
in an opposite statement, and substantially 
concur in asserting that the schooner ran 
over from the west across the Itows of the 
steamer and her barges, and thus received 
her fatal wound; and also that she had on 
her deck when crossing the river, and at the 
moment of collision, a light bm-ning in a 
lamp. There are some discordances between 
some of the statements of these witnesses 
and also between some of them and state- 
ments in the answer, but they do not go to 
the 'discredit of the witnesses, nor fmnish 
evidence in behalf of the libeUants to aid in 
support of the action. A like difference is 
foimd in the representations of the mastei* 
of the schooner, and his helmsman, but I 
do not consider those particulars distracting 
essentially from the integrity of the several 
witnesses or their titie to the confidence of 
the court. I perceive no reason to doubt that 
every man has sworn conscientiously accord- 
ing to his impressions, and where they are of 
like intelligence and probity, and there is 3xo 
means supplied for reconciling discordant 
statements of facts by witnesses, I know of 
no other way for courts and juries to ascer- 
tain the truth than by reposing faith in the 
greater number. It becomes a point of pre- 
sumption and probability which on a naked 
asseveration of a fact inclines always (other 
considerations being equal) to the side of the 
majority of witnesses. 

When the matters testified are susceptible 
of being tested and determined independent- 
ly of the asseverations of the witnesses, tri- 
bunals of justice are not to be governed by 
the consideration of mere numerical prepon- 
derance; but this is not that case, and, 
adopting the sole rule which in my judgment 
can be applied here, I am bound to pronounce 
that the allegations of the libel fixing fault 
on the steamer are disproved on the part of 
the claimants, and that the action must ac- 
cordingly be dismissed. I shaU exercise the 
discretion placed in admiralty courts by law, 
and because the suit is in the name of an ad- 
ministi'atris shaU not charge her with the 
costs. Decree accordingly. 

[NOTE. This action was tried with two oth- 
ers, — one by Eli Kellum, master of the schooner, 
to recover for loss of freight, clothing, etc., and 
the other by William and Anson Gray, owners 
of the cargo. A stipulation was entered into 
by the parties libelants, by which it was agreed 
that this action should be first tried, and that 
the decision of the other two should depend up- 
on the event of that, except as to the amount of 
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damages. After the decree the claimants of 
the Buffalo moved for a decree for costs in the 
actions by Kellum and the Grays, and the mo- 
tion was granted. Case No- 2,110,] 



Case nSTo. 3,366. 

CKAWFORD V. BURNHAjVL 

[1 Flip. 116;^ 4 Am. La^ T. Rep. IT. S. Cts. 
228.] 

Circuit Court, E. D. Michigan. Nov., 1871, 

Ejectment — Matter is Dispute — Jurisdictiox — 
constrdction op section 11, act 1789. 

The matter in dispute in ejectment suits in 
the United States courts, within the meaning 
of section 11, Act 1789 [1 Stat. 78], is the es- 
tate which is claimed in the declaration, and in 
order to give the court jurisdiction the' value 
of the estate must appear in the declaration or 
by proof. 

[Cited in Simon v. House, 46 Fed. 318.] 

This was an action of ejectment brought 
to recover certain lands in the eastern dis- 
trict of Michigan, The plaintiff claimed the 
title to the same in fee. The declaration 
claimed $10,000 damages, and -was framed 
under tbe statute of Michigan (section 4560). 
The value of the land was not stated therein. 
Defendants pleaded the general issue, and 
a jury being waived, the parties proceeded to 
trial on the issue at June term, 1871, 

On the authority of Ex parte Bradstxeet, 7 
Pet, [32 U. S.] 647, the com-t permitted the 
plaintiff to give evidence as to the value of 
the premises, but that did not show that the 
property was worth above §500, 

The evidence being in and both parties rest- 
ing, counsel for defendant raised the point 
that the court could not longer hold juris- 
diction, because the premises were not shown 
in the proof to be of more value than $500. 
Tbey cited section 11, Judiciary Act 1789 
[supra]; 4 Wash. C. O. 624 [Lanning v. Dolph, 
Case No. 8,073]; [Green v. Liter] 8 Cranch 
[12 U. S.] 229; 1 Paine, 0. C. 486 [Smith v. 
Jackson, Case No, 13,065]; and [Ex Parte 
Bradsti-eet] 7 Pet. [32 U. S.] 634. 

Plaintiff's counsel insisted that the dam- 
age claimed in the declaration far exceeded 
§500, and that was suflScient to give the ju- 
risdiction, citing Pet. <3. O. 64 [Hartshorn v. 
Wright, Case No. 6,169]. 

Henry B. Brown and Mr. Pond, for plain- 
tiff. 
Alfred Russell, for defendant. 

LONGTEAR, District Judge. Under sec- 
tion 11 of the judiciary act of 1789 (1 Stat 
78), defining the jm*isdiction of the circuit 
court, the existence of the fact that "the 
matter in dispute exceeds, exclusive of costs, 
the sum or value of $500," is just as neces- 
sary as that "the suit is between a citizen 
of the state in which the suit is brought and 
a citizen of another state," or any other ju- 
risdictional fact prescribed by said section. 

^ [Reported by William Searcy Flippin, Esq., 
and here reprinted by permission.] 



Where the "sum or value" is stated in the 
declaration jurisdiction will be determined 
by the amount so stated, and when the 
amount so stated is sufficient to confer juris- 
diction, such jurisdiction will not be affected, 
even though it should appear upon the trial 
that such "sum or value" is really less than 
the required amount Gordon v. Longest 
16 Pet [41 U. S.] 97; Hulsecamp v. Teel, 2 
Dall. [2 U. S.] 358. Where, however, as in 
this ease, the demand is not for money, and 
the nature of the declaration does not require 
the value of the thing demanded to be stated 
in the declaration, the practice of the United 
States com'ts is to allow the value to be given 
in evidence, as was done in this case. See 
Ex parte Bradstreet, 7 Pet [32 U. S.] 634, 
647; Green v. Liter, 8 Cranch [12 U. S.] 229; 
Hartshorn v. Wright [Case No. 6,169]. It is 
clear, however, by necessary inference from 
the cases above cited, as well as on princi- 
ple, that in such cases the value of "the 
matter in dispute" must be either alleged or 
proven to exceed the sum of $300, and that 
in the absence of both such allegation and 
proof there is no jm'isdiction, and the suit 
must be dismissed. 

By the statutes of Michigan, which govern 
in this case, the action of ejectment is ex- 
tended and enlarged so as to comprehend 
and include all cases in which it was former- 
ly necessary to bring a writ of right, which 
latter writ is abolished. 2 Comp. Laws Mich, 
p. 1230, §§ 8; 4551, 4741. So that now the 
plaintiff in this action may set up and put 
in litigation the fee itself (as the plaintiffs 
have done in this case), or any less estate, 
as well as the mere right of present posses- 
sion; and to this end it is further provided in 
the same statutes (page 1231, § 4503), that 
"in every other case," than where the action 
is brought for the recovery of dower, "the 
plaintiff shall state" in the declaration wheth- 
er he claims in fee, or whether he claims 
for his own life, or the life of another, or 
for a term of years, or otherwise; specifying 
such lives or the duration of such term. And 
the judgment is made conclusive "as to the 
titie established in such action" npon the 
party against whom the -same is rendered, 
wheth.er plaintiff or defendant of course, and 
against all persons claiming under such par- 
ty by title accruing after the commencement 
of the suit See page 1236, §§ 4588, 4590. 

What then is the thing demanded, "the 
matter in dispute," in ejectment suits? 
Clearly, and it seems to me indisputably, it 
is the estate, titie, interest or right in and 
to the lands in question, set up and claimed 
in the declaration. It is as to these that the 
plaintiff is expressly required to be specific 
in stating what he claims, as to what an is- 
sue is joined, and judgment is given. It is 
true, the action sounas in damages as well. 
It is to be observed, however, that it sounds 
in damages only, the recovery of damages not 
being its original or principal purpose. Dam- 
ages in such case, under the main issue as to 
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tliG right, title, or estate, are given only in 
case of recovery by plaintifC upon that issue, 
and are for the supposed trespass by the de- 
fendant in unlawfully -withholding posses- 
sion from the plaintiff, and have no reference 
to the value of the land. They are, therefore, 
merely incidental to, and contingent upon, 
the result of the main issue. It is to be ob- 
ser\''ed, moreover, that under this issue the 
damages are, in practice, only nominal. That 
they were so regarded by the legislature is evi- 
dent from the fact that in the statutes, before 
alluded to, such damages are expressly so 
nominated. 2 Comp, Laws Mich. p. 1231, § 
4.0GO. See, also, Lanning v. Dolph [Case No. 
8,073]. Formerly, the real damages in such 
cases could be recovered only in a separate 
action. Now, they may be recovered in the 
same suit, but not in or by the verdict and 
judgment upon the main issue. Such I'ecov- 
ery can be had only after such verdict 
and judgment, and upon a new issue joined 
upon a suggestion of damages, as required 
by the statutes before alluded to. 2 Comp. 
Laws, p. 1237, § 4596 et seq, J hold, there- 
fore, that in the action of ejectment, the land 
and premises demanded, when claimed by 
the plaintiff in fee, as in this case, or when 
a less estate than the fee is claimed, then 
the estate, title, interest, or right claimed, as 
set up in the declaration, is "the matter in 
dispute" within the meaning of section 11 of 
the judiciary act of 1789; and that in order 
to confer jm'isdiction upon this court in such 
cases, it must appear by allegation in the 
declaration, or by proof, that the value of 
such land and premises, or of such estate, 
title, interest, or right, so claimed, exceeds 
^500. 

Such not being made to appear in this case, 
there is no jm'isdiction of the subject mat- 
ter of the suit in this coin:t The suit must, 
therefore, be dismissed, with costs to the de- 
fendants. 



CEAWPOKD (BUSH v.). See Case No. 2,- 
224 
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CRAWFORD V. CRUSE. 

[Cited in Letty v. Lowe, Case No. 8,285. 
Nowhere reported; opinion not now accessible.] 
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CRA.WFORB V. DEXTER et al. 

[5 Sawy. 201.] ^ 

District Court, D. Nevada. July 9, 1§78. 

Bond — ^Altekatiojt. 

An alteration in the recitals of a bond, made 

after its execution, by the attorney of the 

obligee, without any wrongful or fraudulent 

purpose, which does not in any manner preju- 

' [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 



dice the obligees or affect their rights or ob- 
ligations, is immaterial, and will not destroy 
the bond. 

Suit on a bond, the facts being as follows: 
Dexter being a sub-mail contractor undei* one 
Adam E. Smith, made a contract with John 
S. Ullrick, whose assignee in bankruptcy the 
plaintiff [Israel Crawford] is, and one H. C. 
Wright, whose interest was transferred to 
Ullrick before his banlcruptcy, by which con- 
tract Dexter agreed to pay UUrick and 
Wright eighteen hundred doUars per an- 
num for carrying the mail once a week 
from Aurora, Nevada, to Independence, Cali- 
fornia, and back. To secure performance of 
this contract on Dextor's part, the bond in 
suit was. given. The penalty of it is five 
thousand dollars, and the condition is in these 
words: "Whereas, the above bounden T. W. 
Dexter, has this day entered into a contract 
with said John S. Ullriek and H. C. Wright, 
whereby they agree to transport the United 
States mails fi*om the town of Aurora, Neva- 
da, to Independence, California, and back 
again, once in each week, commencing on the 
twentieth day of January, 1872, and ending 
on the thirtieth day of June, 1874, and for 
which the said T. W. Dexter has agreed to 
pay said John S. Ullrick and H. C. Wright 
the sum of eighteen hundred dollars per an- 
num, payable quarterly, or as the same may 
be received from the United States, or" (here 
is a caret after the word "or," and an intei*- 
lineation of the name "Adam E. Smith,") "by 
said T. W. Dexter." (Here is another caret, 
and on the margin of the bond a like mark, 
with the following clause: "And that said 
Dexter hereby agrees not to run any stage or 
conveyance for carrying passengers on said 
route between the town of Am'ora and the 
town of Independence during the time speci- 
fied in said contract.") "Now, therefore, the 
conditions of the above obligation are such 
that if the said T. W. Dexter shall well and 
truly pay to said John S. Ullrick and H. C. 
Wright all sums of money as they become 
due, according to the terms of said contract, 
reference to which is hereby made, then this 
obligation to be void, otherwise to remain in 
full force." The bond is signed by Dexter 
and the five sinreties now defendants. The 
alterations above mentioned were made by 
Judge Boring, an attorney, upon the sugges- 
tion of Ullrick, one of the obligees. Ullrick 
suggested those changes when the bond was 
read over to him by the attorney, and before 
it had been signed; but it appears from the 
testimony of a number of the sureties, that 
the alterations were not in fact made tmtil 
after the bond was executed, and that they 
were made without the consent or knowledge 
of the obligors. Ullrick's belief was and is 
now that the alterations were made by Judge 
Boring before signing, at the time he sug- 
gested them. These alterations were made 
without any wrongful or fraudulent pmi)ose 
on the part of Ullrick, Judge Boring is ad- 
mitted to have been a perfectiy upright man. 
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but loose in his ways of doing business. 
Soon after the execution of the bond, the 
mail service between Aurora and Independ- 
ence was increased to three times a weet, 
and a new agreement was then made by Dex- 
ter to pay Ulh'iek and "Wright so much more 
for each additional service per week as he 
had before agreed to pay for the service once 
a week. The eonti'act was performed by Ull- 
rick and his assignee. Suit is brought to re- 
cover on the bond two thousand six hundred 
and fifty dollai's, that being the sum due Ull- 
rick from Dexter for the tri-weeldy service 
for the last quarter of 1873, and the fii-st 
quarter of 1874. The amount to which he 
would have been entitled xmder the first con- 
tract for a weekly service is one • third of 
that sum, or eight hundred and eighty-three 
doUars and thirty-three cents. Other facts 
are stated in the opinion. 

Thomas H. Wells, for plaintiff. 
M. A. Mm-phy and T. W. W. Davies, for 
defendants. 



HTLLYER, District Judge. On the argu- 
ment, counsel for plaintife admitted that the 
defendants are not liable on this bond for 
anything more than eight hundred and 
eighty-three dollars and thirty-three cents, 
the amount due from Dexter to Ulh-ick under 
the first agreement, for a weekly mail service 
at eighteen hundred dollars a year. The de- 
fendants resist any recovery against them 
upon two grounds, the first of which is, that 
at the time the tri-weekly service began there 
was a new agreement made to which the 
bond has no reference. The testimony, how- 
evei", does not support this position. It ap- 
pears from UHrick's testimony that the com- 
pensation for cariying the mail two times 
more a week than he had at fii-st contracted 
to do, was measured by the first agreement; 
and, as under the first agi-eement, Ullrick 
was to receive,- eighteen himdred dollars per 
year for one service per week. Dexter fur- 
ther agreed upon Ullrick's undertaliing the 
tri-weekly service to pay him eighteen hun- 
dred dollars for each additional trip in ex- 
cess of one a week. The new conti-act was 
not a substitute for the old, but a contract 
distinct from it, providing for a new mail 
service at a compensation measm-ed by that 
provided in the first conti-aet The sureties, 
therefore, are not released by Dexter making 
Ihe fm-ther agi'eement The second gi-ound 
is that the sureties are discharged fi'om aU 
liability by resison of the inteiiineatjons 
altering the bond after its execution. The 
substance of the rule on this point is stated 
in Smith v. XJ. S., 2 Wall. [69 U. S.] 219, 
as follows: "Any variation in the agree- 
ment to which the surety has subsci'ibed, 
which is made without the surety's knowl- 
edge or consent, and which may prejudice 
him, or which may amoimt to a substitution 
of a new agreement for the one he sub- 
-^( r bod, wiU discharge the sm-ety." Because 



he can then well say: "I came not into this 
contract" If, then, the alterations do not 
prejudice the defendants, and do not amount 
to a substitution of a new conti-act for the 
old one, the sureties are not thereby relieved 
from liability. An immaterial alteration, 
though made by the obligee himself, will not 
destroy the bond. Both of the alterations 
occur in the preamble or introductory part of 
the condition of the bond, in which is statfed 
the terms of the agreement between Dexter, 
the principal, and Ullrick, the obligee, to se- 
cm"e the due performance of which on Dex- 
ter's part, the bond was given. The condi- 
tion following this recital of the agi-eement 
is, that if Dexter "pays aU sums of money as 
they may become due according to the terms 
of said contract," then the bond shall be 
void. Whatever the change in the recital of 
the agreement; the condition remained the 
same, and hence such change would be im- 
material, imless it in some way affected the 
terms of the contract in respect to the time 
or manner of the payments to be made by 
Dexter to Ullrick. 

But neither of the interlineations do so af- 
fect the contract. They do not in any man- 
ner change the rights, duties or obligations of 
any of the parties under the instrument. The 
name "Adam E. Smith," as interlined, may 
seem at first view to change the terms of the 
eonti'act in respect to the persons from whom 
Dexter might receive the money. But when 
we know the situation of the parties when 
the agreement was made it does not do so. 
Adam E. Smith was the first or original con- 
tractor with the government, Dexter a sub- 
conti'actor under him, and Ullrick under Dex- 
ter. The money to be received by Dexter 
was the money due from the government for 
the particular mail service undertaken by Ull- 
rick. Until it came into his hands, whether 
directiy from the United States, or through 
Adam E. Smith, or any other person what- 
soever, neither he nor his sureties could be- 
come liable to UlMck on the bond. Before 
the name Adam B. Smith was interlined, 
this recital read that Dexter had agreed to 
pay the money quarterly, "or as the same 
may be received from the United States or 
by said T. W. Dexter." This would include 
a receipt of the money directiy from the 
United States or from any person, and by 
the condition the liability attached only when 
the particular money came into the hands of 
Dexter. Thus this alteration in no manner 
prejudiced the makers of the bond or 
changed the legal effect of that insti-ument 

The second alteration does not purport to 
be a recital of any portion of the agi-eement 
refeiTed to in the condition of the bond and 
has no possible effect on the liability of the 
obligors. It is an independent covenant by 
Dextei' not to put any opposition on Ullrick's 
mail route, and seems to be an afterthought 
of UUrick's which was inserted in the bond 
by the attorney instead of in the agreement, 
where it properly belonged. At all events, 
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so long as the condition of the bond remain- 
ed xinchansed the insertion of this stipnlation 
was immaterial. The condition of the bond 
refers only to the payment of the money as 
it fell due by the terms of the contract, and 
the obligors have no concern with any part of 
the agreement except that which fixes the 
time when the money must be paid by Dex- 
ter. Clearly no recoveiy could be had on this 
bond for any breach of Dexter's contract not 
to run any stage on the route of ULlriek* 
There must be judgment for plaintiff. 



CRAWFOKI) (FARRESr t.). See Case No. 4,- 
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Case Ho. 3,369. 

CRAWFORD v. JOHNSON. 

CL Deady, 457.] ^ 

Circuit Court, ID. Oregon. Sept. 14, 1868. 

AcTioir ox Depoty Collectob's Bond— Jubis- 

DICTION. 

1. If a deputy collector of internal revenue 
fails to pay over, to his principal, taxes col- 
lected by him, under the proviso in section 67 
of the act of July 13, 18t>6 (4 Stat. 172), the 
circuit court of the TTnited States has juris- 
diction of an action by the collector upon the 
bond of said deputy to recover the amount of 
such taxes. 

2. A collector of internal revenue is consid- 
ered as receiving an "injury to his property, 
on account of an "act by him done," within the 
meaning of the proviso aforesaid, when a deputy 
appointed by him embezzles the taxes given 
him for collection. 

This action was commenced on May 13, 
1SG8, and on the 23d of the same month, the 
defendants [Thomas] Smith and pi. H.] Tapp 
were duly served with a summons, but the 
defendant [F. M.] Jdhnson was not found. 
On June 11, Smith entered an appearance by 
his attorneys, and on the 13th of the same 
month filed a motion to dismiss the action as 
to him, because "the court has no jiu;isdic- 
tion of the person of the said defendant or of 
the subject matter of the said action;" and 
on September 7, the plaintiff [Medorum 
Crawford] filed a motion "for judgment for 
want of an answer or other pleading within 
the time allowed by law and the rules of 
this com-t." The two motions were argued to- 
gether and the former disallowed, on the 
ground that objection to the jurisdiction can- 
not be made otherwise than by plea or de- 
mmrer, and the latter continued. On Sep- 
tember 9, the motion for judgment was al- 
lowed as against Tapp, and the defendant 
Smith had leave to file a demurrer to the 
complaint, objecting that the court had not 
jurisdiction of the subject matter of the ac- 
tion, and that the facts stated do not con- 
stitute a cause of action, which was then ar- 
gued and submitted. 



^ [Reported by Hon. IVIatthew P. Deady, Dis- 
trict Judge, and here reprinted by permission.] 
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John H. Mitchell, for plahitiff. 
John H. Reed, for defendant, Smith. 

DEADY, District Judge. From the com!- 
plaint it appears, that on and prior to No- 
vember 1, 1866, and ever since, the plaintia" 
was and has been collector of internal reve- 
nue for the district of Oregon, and that on or 
about said November 1, the plaintifle ap- 
pointed the defendant Johnson, deputy col- 
lector of internal revenue for the sixth as- 
sessment district of Oregon, and that said de- 
fendant as principal, with the defendants- 
Tapp and Smith as sm-eties, on said Novem- 
ber 1, executed and delivered to the plaintiff, 
as collector aforesaid, a bond in the penal 
sum of §2,000, to be void npon the conditiois 
that said Johnson would faithfully perfoxns- 
the duties of deputy collector for the district 
aforesaid, etc.; and that the defendant John- 
son failed to accoimt for the sum of $1,978.42^ 
of taxes placed hi his hand for collectioiSi^ 
but collected the same by virtue of his saiS 
office, and converted the amount to his owia 
use, "for which sum the plaintiff is liable to- 
account for and pay to the United Statesf 
and that said, plaintiff by reason of such fail- 
ure, has been put to §21.58 expense, in addi- 
tion to the sum aforesaid, for which sum ©S" 
$2,000 he prays judgment. 

A proviso to section 67 of the act of ZxHy 
13, 1866 (14 Stat. 172), provides: "That W 
any officer appointed xmder and by virtue ®T 
any act to provide internal revenue, or any 
person acting under or by authority of 'an^ 
such officer, shall receive any injury to Ms 
person or property for or on account of tmy 
act by him done, imder any law of the tfmt- 
ed States, for the collection of taxes, he shall 
be entitled to maintain a suit for damages- 
therefor, in the circuit court of the United 
States, in. the district where the party doing 
the injury may reside or shall be found."" 
Upon this proviso, counsel for plaintiff rests- 
the jurisdiction of this court. On the argu- 
ment, counsel for Smith practically aban- 
doned the objection to the jurisdiction of the- 
court. In this respect, the demurrer seems- 
to have interposed upon the impression tnat 
the plaintiff relied upon a similar provision iss 
section 2 of the act of March 2, 1833 (4 Stat, 
632), concerning "the collection of duties ©la 
imports," to support the jurisdiction of iias- 
court, and that such provision only applied 
to the collection of external- revenue — duties- 
on imports. But the proviso quoted from tbe 
act of 1866, gives the same jurisdiction to 
this court in cases of actions for injuries aris- 
ing from acts done under the internal law^ 
as under the laws for the collection of duties- 
on imports. 

The objection that the complaint does not 
state facts sufficient to constitute a cause of 
action, is, 1 think, not well taken. True, the- 
complaint only states that the plaintiff is- 
liable to pay the money converted by Ms- 
deputy, to the United States, and under or- 
dinary circumstances, a mere liability to suf- 
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fer from the acts or omissions of another, 
does not give a right of action against such 
other. Some injm-y must actually result from 
such act or omission. A mere liability to be 
injm-ed is not equivalent to an actual injury. 
But in this case, I think the plaintiff is more 
than mei-ely liable to the United States for 
this money. The law makes him absolutely 
responsible for the conduct of his deputies, 
and also chai-ges him with the whole of the 
taxes contained in the lists delivered to him 
for collection. Prima facie, the amount of 
the tax list is a fixed and ascertained in- 
debtedness, for the payment of which he has 
given bond. This sum collected by Johnson, 
he is bound to pay. The condition of the 
bond is to keep the plaintiff harmless from 
any liability on account of any act or omis- 
sion of Johnson's. In this respect the com- 
plaint follows the terms of the condition, 
and, so far as the bond is concerned, is a 
sufficient statement of a cause of action in 
any view of the matter. But it is doubtful 
if this court has jurisdiction of an action be- 
tween these parties for a mere liability upon 
this bond, because the act of 1866 limits the 
jurisdiction to cases where the officer or per- 
son shall receive an injury to his person or 
property. Instead of making the allegation 
of the complaint in the language of the bond, 
it would have been proper to have averred 
the fact to be, as it was admitted on the 
argument, that the plaintiff had ah-eady paid 
over the amoimt to the United States. If so, 
he has received an injury to his property to 
that extent— he has lost so much of it on ac- 
count of his act in appointing Johnson deputy 
collector of taxes. But I think it proper, un- 
der the circumstances, to hold, that as this 
amount of taxes was charged to the plaintiff 
by the government, the money for the time 
being is to be considered as his own, and 
therefore taken or embezzled from him by 
Johnson, to his injury. The demurrer is over- 
ruled and judgment must be given for the 
plaintiff. 



CRAWFORD (aiARSHAMi v.). See Case 
No. 9,126. 

CRAWFORD (SIATETCrSON v.). See Case No. 
9,279. 
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CRAWFORD V. MILLIGAN. 

[2 Cranch, C. C. 226.] ^ 

Circuit Court, District of Columbia. April 
Term, 1821. 

Promissobt Note— Demanb axd Notice. 

If a note fall due on Saturday, and payment 
be demanded of the maker on that day, notice 
to the indorser, on Monday, is not too late. 

Assumpsit against the indorser of a promis- 
sory note, which became due on Saturday. 

- [Reported by Hod. William Cranch, Chief 
Judge.] 
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Payment was demanded of the maker of the 
note on that day, and notice of the non-pay- 
ment by the maker was given to the defend- 
ant on the following Monday. 

THE COURT (nem. con.) decided that the 
notice was not too late. 



Case ISTo. 8,371. 

CRAWFORD V. SLXE3. 

[4 Cranch, O. O. 457.] * 

Circuit Court, District of Columbia. March 
Term, 1834. 

Slatekt, 
The list of slaves required by the eleventh 
section of the Maryland act of 1796 (chapter 
67) must designate the sex. The name "Jo" 
does not designate the ses. 

Petition for freedom. The importation of 
the slave (the petitioner [Jos. Crawford]) 
was alleged to be justified under the 11th 
section of the Act of Maryland, 1796, e. 67, 
which requires a list of the slaves so im- 
ported, distinguishing their sex. The list 
merely calls the slave "Jo." 

Mi\ Key and IMr. Wallach, for petitioner. 
Mai'bury & Brent, for defendant. 

THE3 COURT (THRUSTON, Circuit Judge, 
absent) decided that the list required by the 
eleventh section must be such as is required 
by the eighth, and must designate the sex 
as well as the name; and that the list of- 
fered does not designate the sex; and that, 
therefore, the petitioner is entitled to free- 
dom. 



CRAWFORD (SMITH v.). See Case No. 13,- 
030. 

CRAWFORD CUNITJEJD STATES v.). See 
Case No. 14,890. 

CRAWFORD (VAN CAMPBUSH v.). See 
Case No. 2,224. 



Case Wo. 3,372. 

CRAWFORD et al. v. The WILLIAM PENN. 

[1 Pet. C. 0. 106.] ' 

Circuit Court, D. New Jersey. April Term, 
1815. 

Action by Alien Esemt. 

1. The general rule of the common law of 
England is, that an alien enemy cannot main- 
tain an action, in the courts of that country, 
in his own name, during the war. 

2. A person beneficially interested in a suit, if 
alien enemy, cannot support a suit in the name 
of his trustee, who is not an alien. 

3. It is otherwise, if the contract upon which 
suit is brought, arises out of a trade licensed 
by the government in whose courts redress is 
sought; and enemy interest, will not defeat 
such a suit. 



* [Reported by Hon. William Cranch, Chief 
Judge.] 

^ [Reported by Richard Peters, Jr., Esq.] 



£6 Fed. Cas. page 779] 



(Case No. 3,372) CRAWFORD 



4. Quere, if "such a suit can be maintained in 
the name of the alien? 

5. The rules of the common law, in cases of 
a.lien enemy, do not apply in the same rigor, 
in courts acting under tiie general laws of na- 
tions. 

[Cited in Taylor v. Carpenter, Case No. 13,- 
783.] 

6. Nature, character, and privileges of a car- 
tel vessel, and of the persons concerned in her 
navigation. All contracts made for equipping 
and fitting a cartel, are to be considered as con- 
tracts made between friends, and ought to be 
enforced in the tribunals having jurisdiction 
thereof. 

This was a libel in the district court, on 
an hypothecation of this vessel, given at Ja- 
maica, for repairs made on her, and advances 
for her outfit, to enable her to perform her 
voyage to the United States. The owner of 
the ship was admitted to claim; and he 
pleaded, that the instrument of hypotheca- 
tion was executed during war; and that the 
llbellants [Crawford and McClean] are alien 
enemies, residing in Jamaica. The replica- 
tion stated, that the vessel was employed, by 
the United States, as a cartel, to bring to 
the United States, from Jamaica, a number 
of American prisoners; and having, as such, 
■commenced her voyage, was compelled by 
stress of weather to put back to refit, and 
procure provisions; on which account these 
advances were made, and without which she 
would not have performed her voyage. To 
this replication, there was a demurrer and 
joinder by the libellants. The district court 
dismissed the libel, from which decision, the 
■cause came by appeal to this court. 

Mcllvain & Stockton, for the appellants, 
•contended: that alien enemy is not, per se, a 
bar to a suit, in eases where the reason of lie 
rule, which produced the disability, has 
Pleased; as, if the alien came into the country 
by license; or, being in the country at the 
breaking out of the war, is permitted to con- 
tinue; or, in cases where the trade, on ac- 
■count of which the contract is made, is li- 
censed; and, in this latter case, all the means 
necessary to effect the end so legitimated, are 
also protected. That a cartel, divests the 
vessel, and all parties connected with her, of 
their hostile character; so that not only are 
all contracts, made in relation to the service 
she is engaged in, lawful; but the parties are 
to be considered, pro hac vice, as friends; at 
all events, in a court of the law of nations. 
11 Johns. 69, 117; 1 Comyn. 387; 3 Hob. Adm. 
& Pr. (Am. Ed.) 116; 4 C. Kob. Adm. 2S9; 5 C. 
Eob. Adm. 183; 6 C. Rob. Adm. 336; 1 C. 
Rob. Adm. 168; ±{ynk. 55; 13 East, 332; 1 
Ld. Raym. 282; Salk. 42; 3 Burrows, 1734; 
Doug. 641; 8 Term R. 166; 8 East, 273; 15 
East, 419. 

Mr. Griffith, for the appellant, argued: that 
the validity of the contract, does not remove 
the legal disability of the party to sue; and, 
that in none of the eases cited, was the suit 
brought in the name of the alien enemy, im- 
less he was commorant in England, or unless 



the war was over. The case from 2 Doug- 
lass, 641, was overruled in the eschequer 
chamber, as appears by a note in that book. 
Anthon v. Fisher, p. 649. 

WASHINGTON, Circuit Justice. The gen- 
eral rule of the common law of England is, 
that an alien enemy cannot maintain an ac- 
tion in the com-ts of tljat country, dming 
the war, in his own name. The rule is not 
founded upon any legal objection to the con- 
tract or other ground of the action, but, up- 
on the disability of the party to sue; ai'is- 
ing out of the hostile character which the 
war has impressed upon him. This rule ap- 
pears to be inflexible, except where the alien 
enemy is under the protection of the king; 
as where he comes into the kingdom after 
the war, by license of the sovereign; or be- 
ing there at the time of the war, is permitted 
to continue his domicn. Within the reason 
upon which the general rule was probably 
founded, it has been also decided, that, if the 
person beneficially interested in the subject 
in dispute, be an alien enemy, the action can- 
not be supported, even in the name of a Brit- 
ish subject, his trustee, any more than it 
could have been in that of the alien enemy 
himself. PubUe policy, which forbids that 
the property sued for should be carried out 
of the country to em'ich the enemy, would be 
violated ectually in the one case as in the oth- 
er. But where the reason ceases, upon which 
this doctrine is founded, which forbids the 
interest of an alien enemy to be asserted by 
his trustee, though a subject, the rule does 
not prevail; and therefore if the contract on 
which the suit is brought, arise directly or 
collaterally out of a trade licensed by the sov- 
ereign authority of the government, In whose 
courts redress is sought, enemy interest in 
the subject in controversy, will not defeat the 
action depending in the name of the subject 
as trustee. Thus, it has been held, that ac- 
tion upon an insm-ance made upon a licensed 
ti'ade with the enemy for the use of an ene- 
my, may be supported in the common law 
courts of England, in the name of the agent 
who effected the insurance, he being a Brit- 
ish subject. For all the purposes of this 
trade, the person for whose benefit the license 
was granted, is to be regarded, virtually, as 
an adopted subject of Great Britain; and his 
trade under such license as British tradp:— 
and, the end being licensed, the ordinary 
legitimate means of attaining that end, is con- 
sidered as being also licensed. Usparicha v. 
Noble, 13 East, 332; Kensington v. Inglis, 8 
East, 273, 15 East, 419. 

It is clear, therefore, that wherever the 
trade with an enemy, and consequently a 
contract founded thereon, are rendered law- 
ful by the license of the sovereign, the ob- 
jection to the person of the plaintiff, on the 
gx'ound of his being an alien enemy, is mere- 
ly technical and strieti juris. Although the 
reason on which the rule was founded, does 
not exist in such a case, the coiu't being 
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bound to support the beneficial interest of 
such licensed alien enemy; yet it does not 
appear that any judge of the common law 
courts of Eng'land, has thought himself at 
liberty to entertain such a suit, if brought in 
the name of the alien enemy. Yet I know of 
no case in which it has been decided, upon 
the point coming directly in judgment, that 
such an action could not be maintained. In 
the case of Cornu v. Blackbui'ne, 2 Doug. 641, 
the action was supported in the name of the 
alien enemy upon a ransom bond; but no 
plea was put in to bar the right of the plain- 
tiff to sue; and the cause was decided upon 
another point. In Anthon t. Fisher, 2 Doug. 
649, it was laid down generally, that an alien 
enemy cannot, by the mxmicipal laws of Eng- 
land, sue for the recovery of a right acctuired 
by him in actual war; but the particular 
case in which that decision was given, was 
that of a ransom bond; and of com:se the 
decision of the court should be considered as 
applicable to such a ease. But the case of a 
ransom bond, is very different from that of a 
contract arising out of a Kcensed trade. In 
the former, the hostile character of the 
obligee is in no respect removed; on the con- 
ti-ary, it is an act of hostility which gives 
rise to it. In the latter case, the hostile 
character of the party with whom the con- 
tract is made, does not attach either to him 
or to the contract "He is to be regarded (in 
the words of Lord Ellenborough) virtually 
as an adopted subject of Great Britain, and 
his trade as British trade." If he is to bu 
so considered, it would seem to follow, that 
all objection to a suit being maintained in 
the name of such adopted subject, would be 
at an end; as much so, as if the plaintiff were, 
at the time of bringing the suit, personally 
within the British dominions. It must, nev- 
ertheless, be aeloiowledged, that, in the case 
of Kensington v. Inglis, 8 East, 273, the court 
seemed to be of opinion, that, even in the 
case of a licensed trade, the suit cannot be 
maintained in the name of the alien enemy. 
But, as the suit was in the name of a sub- 
ject, the opinion, as to this point, was not 
essential to the decision of the cause; and, 
of course, it ought not to rank bigher than an 
obiter dictum. 

This examination of the subject has bewi 
intended to show, that, in cases where the 
contract upon which the suit is brought, 
arises out of a licensed trade, an objection 
founded upon the disability of the nominal 
plaintiff to maintain the action, on the 
gi'ound of alien enemy, is exti'emely feeble; 
and can only be supported by a tenacious 
adherence to a rigid rule of the common law, 
notwithstanding the reason of the rule, 
should, in this particular case, have ceased. 
The question then is, does this rule apply in 
all its rigour, to courts acting under the gen- 
eral law of nations, and proceeding accord- 
ing to the civil law? I think it does not 
Bynkershoek (Bynk. 55) appears to be very 
sti-ong upon this subject. He says, that 



where commerce is permitted amongst ene- 
mies, contracts, and actions founded upon 
them, are permitted; "for who," he asks, 
"will sell and carry goods to an enemy, with- 
out the right of recovering the price of them? 
and what hope can there be of recovering 
that price, if one cannot judicially compel 
payment from his enemy pm'chaser." In 
cases of this nature, in courts proceeding 
according to the civil law, the only question 
is, has the plaintiff a persona sta,ndi in ju- 
dicio? Can he be heard as a plaintiff in 
that court? Bynkershoek, in the above quo- 
tations, gives the answer. The right to sue, 
and to compel payment, is a necessary in- 
cident to his right to trade and to contract. 
This doctrine of Bynkershoek, has received 
the enth'e approbation of Sh* William Scott, 
in the case of The Hoop, in which he gives 
the sense of that learned jurist as amounting 
to this, that the legality of commerce, and 
the mutual use of courts of justice, are insep- 
arable. 1 O. Bob. Adm. 168. 

The distinction which I am endeavouring 
to maintain, founded upon the peculiar rules 
which prevail in the com'ts of common law, 
and those proceeding by the rules of the 
civil law, may be illusti-ated by analogous 
eases of every day's practice. No rule is 
more rigidly adhered to by the common law 
courts of England, than that the assignee of 
a chose in action cannot maintain a suit in 
those courts, in his own name, upon common 
law principles. Neither can a cestui que 
trust bring an action in his own name; al- 
though, in both cases, the court will, for cer- 
tain pm-poses, take notice of those equitable 
interests. But in a com't of equity, where 
the strict rules of the common law courts do 
not obtain admission, the person having the 
beneficial interest, is admitted to sue, and to 
assert his right, in his own name. In like 
manner, and within the same principle, it 
would seem reasonable, that where the party 
is divested of his hostile character, by which 
he acquires a persona standi In judicio, the 
technical objection of the common law 
courts, to his being heard, as plaintiff, ought 
to be disregarded in courts which proceed by 
different rules. The only remaining question 
is, can a conti'act, made with an alien enemy, 
by the owner or master of a cartel vessel, in 
relation to the navigation of that vessel, up- 
on the service in which she is engaged, be 
enforced in a court proceeding according to 
the rules of the civil law, and having juris- 
diction of the subject matter? What is the 
character of a cartel vessel, and of the per- 
sons concerned in her navigation? The flag 
of truce which she carries, throws over her 
and them the mantle of peace. She is, pro 
hac vice, a neutral licensed vessel; and all 
persons concerned in her navigation, upon 
the particular service in which both bellig- 
erents have employed her, are neutral, in 
respect to both, and under the protection of 
both. She cannot carry on commerce under 
the protection of her- flag, because this was 
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not tlie business for wliieli she was employ- 
ed, and for -whicli the immunities of that ftag 
were granted to her. She is engaged in a 
special service, to carry prisoners from one 
place to another; and, whilst so engaged, she 
is under the protection of both belligei-ents, 
in relation to every act necessarily connect- 
ed with that service. It follows, that all 
conti-acts made for equipping and fitting her 
for this service, are to be considered as con- 
ti-acts made between friends, and conse- 
quently ought to be enforced in the tribunals 
of either belligerents, having jurisdiction of 
the subject The agreement of the two na- 
■Hons, by then- agents, to make her a cartel, 
amounts to a license by both, to perform the 
service in which she is employed, and sanc- 
tifies all the means necessary to that end. 

Upon these principles, I am of opinion, that 
the libellants were capable of maintaining 
this suit; and that the plea of the claimants 
ought to be overruled; The proceedings have 
not been regular; but I shall not go further, 
after reversing tlie sentence below, than to 
direct the appellants to answer the libel. 

[X0T13. The respondent filed a number of 
pleas, and, on argument on the pleas and replica- 
tion, the court, at the request of the parties, 
granted leave to amend the pleadings. Case No. 
3.373.] 

Case IKTo. 3,373. 

CEAWFOKD et al. v. The WILLIALI PENN. 

[3 Wash. C. 0. 484.] ^ 

Circuit Court, D. New Jersey. Oct Term, 1819. 

Pleading and Proof — Vakiaxoe — Contracts 
WITH Alien Enemy— In Enemy's Codktrt— De- 

MUURER— BOTTOJIUY. 

1. A variance in pleading, which would be 
fatal at common law, may not be so in courts 
which proceed according to the civil law; as 
the rules which govern the former courts, are 
seldom applicable to proceedings in the latter. 

2. The court, proceeding under the civil law, 
will not allow a party to be surprised by evi- 
dence, materially variant from the case stated 
in the pleadings, hut will allow an amendment; 
yet, if the statement of the case be not such, as 
can mislead the party, the court will proceed to 
a decree. 

[Cited in New Jersey Steam Nav. Co, v. 
IMerchants' Bank, 6 How. (47 U. SO 434. 
Approved in The Clement, Case No. 2,879.] 

3- Contracts made with an alien enemy, are 
lawful, if made in a trade carried on under 
license of the government, whether they arise 
directly, or collaterally, out of such licensed 
trade; or, if the enemy with whom the con- 
tract is made, be in the hostile country by 
license of the government; or if the contract 
be a ransom bond. 

4. Contracts made by prisoners of war, in the 
enemy's country, for subsistence, are binding, 

5. A demurrer in a case proceeded on, un- 
der the civil law, does not prevent the party, 
who demurred, controverting the facts con- 
fessed in the demurrer, and compelling the op- 
posite party to prove them. Rules of plead- 

* [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq..] 
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ing, in courts of common law, how far applica- 
ble in courts proceeding accordmg to the civil 
law. 

6, The master of an American vessel, in an 
enemy's country, may hypothecate the vessel, 
for money advanced to return to the United 
States; though the original voyage was broken 
up by capture and the compulsory sale of the 
cargo. 

[Cited in The Hunter, Case No. 6,904,] 

7; In a libel on a bottomry bond, the libel- 
lant is always expected to prove, by other evi- 
dence than the bond, that the money was lent, 
and that the repairs were made, and materials 
were furnished, to the amount claimed; and. 
that they were necessary to enable the vessel 
to perform the voyage, or for her safety; and 
that the money could not be otherwise ob- 
tained. He should exhibit an account of the 
items, for which the funds were expended, with 
the usual proof, that the court may judge of 
their necessity, 

[Cited in The WiUiam & Emmeline, Case No. 
17,GS7; The Bridgewater, Id. 1,865; Nip- 
pert V. The Williams, 39 Fed. 826.] 

In this case, which was heard at April 
term, 1815, on plea, replication, and demur- 
rer—see Pet 0. 0. 106 [Case No. 3,372]— the 
com-t overruled the plea, and ordered the re- 
spondent to answer the libel. The respond- 
ent afterwards filed a number of pleas; but 
the third gave rise to the principal subject 
of controversy. This plea stated, that, at 
the time of the" making and executing the 
said supposed instrument of hypothecation, 
in the libel mentioned, the libellants wei-e 
aliens, bom in foreign parts, out of the al- 
legiance of the United States, and within the 
allegiance of a foreign state, viz. the United 
Kingdom of Great Britain and Ireland, and 
not citizens of the United States, by naturali- 
zation, or otherwise; and that, at the same 
time, the said claimant, owner of the said 
ship, was a. citizen of the United States, resi- 
dent within the same; and that the said 
master was also a citizen of the United 
States— and that, at the time when the said 
bond was executed, there esisted open and 
public war between the said United States, 
and the said United Kingdom of Great Brit- 
ain and Ireland; and that the said contract 
being made between alien enemies, the same 
was void, &c. To this plea, the libellants re- 
plied, in substance, the former plea, replica- 
tion, demurrer, order, and dea-ee of this court; 
concluding with an averment, that the mat- 
ters contained in the former plea, and in the 
said third plea, to which this replication is 
put in, are the same, and not different; and 
that, by reason of the proceedings aforesaid* 
the respondent is barred from denying the 
validity of liie said contract of hypotheca- 
tion. Upon this plea, and replication, and 
others of minor Importance, the case was ar- 
gued at the last term, and it was contended 
by the respondent's counsel:— 1. That it now 
appeared by the evidence, that the William 
Penn was not employed by the two govern- 
ments, as a cartel; nor did she sail' under a 
flag of truce. 2. The libel charges, that the 
hypothecation bond was given for a loan of 
money upon the ship, her tackle, and freight; 
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whereas it appeared, upon the face of the 
bond, that it was given on the ship and tackle 
only; and the evidence shows, that it was 
not for a loan of money, tint for repairs 
made, and materials fiu'nished, by the libel- 
lants, as ship carpenters. These variances, 
the counsel insisted, were fatal to the plain- 
tiff's recovery. 2 Brown, Civ. & Adm. Law, 
361; 1 Bun-ows, 369. 3. That the admission 
of the facts stated in the former replication, 
by the demurrer to it, does not preclude the 
respondent from now denying them, either 
by plea or answer. Coop. Eq. PI. 321; Mitf.Eq. 
PI. 239, 240, 244; 3 P. Wms. 94; 1 Atk. 450; 2 
Atk. 2S4; 4. That all contracts with an ene- 
my, in time of war, are void. Marsh. 741, 
756; The Hoop, 1 O. Eob.Adm.165; The Julia, 
[8 Cranch (12 U. S.) 181], and other cases de- 
cided in the supreme coiu't of the United 
States. 5. That the bond is void, bemg for 
advances on a voyage different from the 
original voyage. To this, it was answered, 
that the same strict rules of pleading, which 
govern courts of common law, do not prevail 
in com-ts proceeding according to the forms 
of the civil law; and that variances, unless 
material to the real justice of the case, are 
disregarded by the latter com*ts. 6. That the 
former admission, that this ship was a car- 
tel, cannot now be retracted. 7. That though 
she were not a cartel, still this h3Tpothecation 
was given under such circumstances of neces- 
sity, as will render it an exception from the 
general rule, which renders void all con- 
tracts made with an enemy; and the case 
was resembled to that of a ransom bond. 1 
Ld. Raym. 282; 1 Salk. 46; 3 Burrows, 1734; 
2 Doug. 698. 

R. Stockton and M'Kean, for libellants. 
Griffith & Cox, for respondent. 



WASHINGTON, Circuit Justice. This is a 
libel foimded upon a bottomry bond, execut- 
ed on the 13th of April 1813, at Jamaica, by 
the master of the ship William Penn; on 
the ship, her tackle, and apparel, for the nec- 
essaiy repairs and outfit of the ship; to en- 
able her to perform her voyage fi'om that 
island to the United States. The libel states, 
that the libellants did, on the day above 
menUoned, at Port Royal, in the island of 
Jamaica, lend on bottomry, on the said ship, 
her freight, tackle, and apparel, to the master 
of the said ship, £1,370 8s. 4d., current money 
of Jamaica; the said port being a foreign 
port; and none of the owners of the said 
ship being at or near the same; the said 
captain being otherwise unable to procure 
the necessary moneys, to refit and victual 
the said ship, to complete his intended voy- 
age, &c, «&c.; a copy of which bond, is an- 
nexed to the libel, as part thereof, &c. To 
this libel, ten distinct pleas have been filed; 
some of which, with the replications to them, 
have given rise to the questions which the 
court is now called upon to decide; and 



which may be comprised under the follow- 
ing heads: (1) Whether there is such a vari- 
ance between- the libel and the bottomry 
bond, as ought to prevent a decree passing 
in favom: of the libellants? (2) Whether the 
contract, being made with alien enemies, is 
void? (3) Whether the bond is void, upon 
the groimd that the advances were made, 
not to enable the master to complete his orig- 
inal voyage, which was to Lisbon, but to 
retiurn to the United States, under a new 
contract to bring home American prisoners; 
as appears &om the pleadings and the evi- 
dence to have been the case? 

1. That the variances pointed out exist, is 
unquestionable; and in an action at common 
law, it may be admitted, they would be fatal. 
But the court cannot so easily admit the ap- 
plication of common law rules, to cases ex- 
isting in comrts proceeding according to the 
forms of the civil law. To use an expression 
of Mr. Justice Story, in delivering the opin- 
ion of the supreme court, in the case of The 
Adeline, 9 Cranch [13 U. S.] 285, "no pro- 
ceedings can be more unlike, than those in 
the courts of common law and admiralty." 
In. the former, a variance between a written 
instrument on which the action is founded, 
as set out in the declaration, and the instru- 
ment itself, though a profert of it is made; 
may be taken advantage of upon oyer, or at 
the trial. But in the latter, the materiality 
of the variance to the opposite party, is the 
only ground upon which an objection can be 
founded. It is admitted, that the respondent 
ought to be informed, by the libel, of the 
nahu'e of the demand to which he is to 
answer, so as to put it in his power to meet 
it fairly and fully. If the libel should not 
state the case with sufficient certainty, the 
court will not suffer the respondent to be 
sm-prised, by a case different from that al- 
leged, but wiU, as a matter of course, au- 
thorize amendments to be made, so as to re- 
move the objection. But if either party has 
made a mistake in setting out his case, and 
yet not such as could mislead the other party; 
the court will proceed to make a decree, not- 
withstanding the variance. Such is the pres- 
ent case. The libel claims- the freight as 
hypothecated contrary to the tenor of the 
bond. But then the bond itself is made part 
of the libel, and is referred to as the founda- 
tion of the hypothecation; and by this, the 
respondent was apprized that the freight was 
not hypothecated, and could not be demand- 
ed; and he must have perceived, that the 
mention of the freight, was a -mistake of the 
proctor who drew the libel. As to the other 
variance, it is equally immaterial to the 
real merits of the conti*oversy; nevertheless, 
the libellants will be permitted to amend this 
libd, if they desire it, so as to produce a 
more exact correspondence between it and 
the case they mean to prove. 

2. This is the important question in the 
cause. But before we examine it, it will be 
proper to notice an argument of the libel- 
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lants' counsel, intended to prove, that tlie 
consideration of this point, is precluded by 
the decision of the com-t at the former hear- 
ing; which overruled the plea of alien enemy, 
and ordered the defendant to answer the 
libel. We understand the argument to he, 
that the demurrer to the replication, which 
asserted that the William Penn was em- 
ployed as a cartel, and sailed under the pro- 
tection of a flag of truce, admitted that fact; 
and that the respondent is not nOw at liberty 
to controvert it, and again to rely upon the 
plea of alien enemy. To this argument, the 
court cannot accede, even if that were the 
case now before it for decision. According 
to the practice of the civil law courts, a plea, 
whether dilatory or peremptory, is merely 
intended to put an end to the cause at an 
eai'ly stage of it; to avoid the expense and 
delay of going at large into it, if the court 
should be of opinion, that the matter pleaded 
is sufficient to produce that effect. But the 
opinion of the court, upon admissions of facts 
implied from tlie pleadings, will not prevent 
the party thus making the admission, for the 
purpose of obtaining a decision upon the law 
arising out of it, from controverting the same 
fact, and compelling the other party to prove 
it This docti'ine is exemplified, in the every- 
day practice of the court of chancery. If the 
defendant file a plea in bar, and the plain- 
tiff set it down for argument, he necessai-ily 
admits the truth of the plea; as much' so, 
as if he had demurred to it; for otherwise, 
the legal effect of the matter pleaded could 
not be decided. And yet, if the plea be al- 
lowed by the com-t, the plaintiff may, not- 
withstanding his implied admission, reply to 
the plea, and deny the truth of the facts con- 
tained in it, and put the defendant to estab- 
lish them by proof. iScIicitor's Guide, 243, 244, 
235; Gilb. 184; Coop. Eq. PL 232. The reason 
of the case just stated, applies with equal 
force to the present Nothing is more calcu- 
lated to lead to error, than an indiscrimi- 
nate application of the rules which prevail 
in courts of common law, to courts proceed- 
ing according to the forms of the civil law. 
A demm'rer, for instance, in the former, is 
in chief, and is a perpetual bar, if judgment 
be against the party demm-ring; but if a de- 
fendant in chancery demur, and it is over- 
ruled, he may afterwards insist upon the 
same thing by his answer. Dormer v. For- 
tescue, 2 Atk. 284. It has been thought prop- 
er to make these general observations re- 
specting the practice of the court of equity, 
that the objection, so much relied upon by 
the libellants' counsel, may be put to rest 
But the present case steers perfectly clear of 
the objection, and would do so, even in a 
court of common law. The matter of the 
plea, which, with the replication, formed the 
subject of inquiry at the former hearing of 
this case, was perfectly distinct from that 
contained in the third plea, now under con- 
sideration. That was a dilatory plea, to the 
disability of the libellants to sue, upon the 



fact asserted in the plea,— that they were, at 
the time the suit was brought and when the 
plea was filed, alien enemies. This is a plea 
in bar, founded upon the matter set out in 
the plea, that at the time the conti'act was 
entered into, the libellants were alien ene- 
mies; and, for that reason, the contract was 
void. The facts stated in the two pleas were, 
therefore, altogether different This opinion 
brings into view the replication of the libel- 
lants to the third plea, which asserts the in- 
validity of the bottomry bond, on the ground 
that the contract was made with alien ene- 
mies. The replication, instead of avoiding 
the bar, by alleging that the trading was li- 
censed, on account of the sanctity attached 
to a cartel; or by stating any other facts, to 
withdraw the case from the operation of the 
general rule of law, relied upon in the plea; 
rests altogether upon the effect of the demur- 
rer to the replication, put into the plea origi- 
nally, and the decision of the court upon it 
as siafficient to preclude the defendant from 
putting in this plea. But, as the court has 
just decided that the respondent is not pre- 
cluded from relying upon this plea, it will 
be incumbent on the libellant, if he would 
avoid the force of it to withdraw this repli- 
cation, and to file another, setting forth such 
facts as he may think suflacient, in point of 
law, if they exist to withdraw the case from 
the operation of the general rule. Upon the 
present pleadings, the decree mustbein favour 
of the respondent on the third plea. But the 
libellant, if he desires it, will be permitted 
to amend; and as the pleadings on both sides, 
are drawn without a very strict observance 
of admiralty practice, it may be best that 
the pleadings should be so constructed on 
both sides, as to present in the most simple 
form, the points intended to be controverted. 
This will probably be most effectually accom- 
plished, by filing a new libel, setting forth 
the whole case, to which pleas may be filed^ 
stating the objections to the recovery. 

Having disposed of these preliminary 
points, we come to the consideration of the- 
main question,— whether this contract, being 
made with an enemy, is void? The general 
rule is admitted, that contracts, made with 
an alien enemy, are void. Such is the law 
of nations, and of most if not of all, the- 
civilized nations of the world. The English 
and American decisions are positive in the- 
establishment of this doctrine. But to this, 
as to most general rules, there are exceptions. 
Contracts, made with an enemy, under the 
license of the government are valid; and. 
may, in certain cases, be enforced even dur- 
ing the war; and that too, whether the con- 
tract arose directly or collaterally out of such, 
licensed trade. So, if the enemy, with whom, 
the contract is made, be in the hostile coun- 
try by license of that government So, a 
ransom bond, given to an enemy, to procure- 
the discharge of the property and the person 
of the captured, we hold to be valid. Such 
was decided to be the law of England, in. 
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•She ease of Hieord v. Bettenham, 3 Burrows, 
1734, and in Cornu v, Blackburne, 2 Doug. 
<341. Such, too, is tlie law of other countries 
on the continent of Europe. We are aware 
<of the decision in the case of Anthon v. Fish- 
<ar, in the -exchecLuer, which is to the con- 
tixary (2 Doug. 649, note); but never having 
Bnet with a full report of the case, it is not 
easy to understand what were the particular 
ireasons which led to that decision. How far 
at may have been influenced by the statute, 
Goaking it criminal to give a ransom bond, 
which had passed prior to this decision, but 
fitter the ransom, is not clear. At all events, 
it was a case decided long after om* Declara- 
tion of Independence, and even after the 
tlreaty of peace; and is thei'efore not to be 
•considered as authority in the courts of this 
<20untry, so as to overrule the decision in 
Sicord V. Bettenham, which was made in 
1765. 

There are other eases, which are consid- 
•sred as exceptions, even in England, where 
^e general rule is upheld with considerable 
ogour, founded upon the peculiar necessity 
^f the case. The case of The Madonna delle 
•Oracle, 4 O. Kob. Adm. 195, is, to say the 
least of it, a very liberal relaxation of the 
general rule. It would seem, from the mod- 
<2rn cases, that contracts, made by prisoners 
-of war in the enemy's country, have been 
supported. In the case of Sparenbm-gh v. 
Bannatyne, 1 Bos. & P. 163, Chief Justice 
SSyre observes, that "modem civilization has 
antroduced great qualifications to soften the 
scours of war; and allows a degree of in- 
^jercourse with enemies, and particularly with 
prisoners of war; which can hardly be carried 
on without the aid of our courts of justice." 
The other judges agree with him. Re- 
•<coveries at nisi prius, we understand, are 
■common, upon contracts made with the 
-enemy by prisoners of war, upon parol, for 
their subsistence. Willison t. Patteson 
<Easter Term, 1817, C. P.) 7 Taunt 439. 
The case of Antoine v. Morshead, 6 Taunt. 
•237, is that of a bill of exchange, drawn on 
England, in the enemy's country, by one 
British subject, a prisoner of war, in favour 
-of another British subject, also a prisoner 
of war, and by him endorsed to an alien en- 
omy; in which case the contract was support- 
ed. It is true, that the court seem to rely 
very much upon the circumstance, that the 
original contract was between British sub- 
jects. But it is impossible not to perceive, 
that the right of the alien enemy to recover 
sipon such bill, after the return of peace, was 
bounded upon a new contract with an alien 
enemy, by virtue of the endorsement; and 
laiat, if in all cases, a bill drawn by one sub- 
ject in favoiur of another, may pass, by en- 
dorsement, into the hands of an alien enemy, 
She general rule of law might be indirectly 
subverted. We understand this case, there^ 
fore, as going the full length of establishing 
an exception to the general rule, in favour 
-of prisoners of war, in the country of the 



enemy, contracting for necessaries. Chief 
Justice Gibbs seems to place it upon this 
ground; by saying, that, "if the objection 
could be supported, to its full extent, many 
of our miserable fellow subjects, detained in 
France, must have starved." The case of 
Daubuz V. Morshead, Id. 332, is a case like 
the former, in principle. 

The principle on which this doctrine is 
founded, is strongly supported by the deci- 
sion of the supreme court of tiie United 
States, in the case of ELaller v. Jenks, 3 
Cranch [7 U. S.] 210. That was the case of 
an insurance upon a cargo, pm'chased at St. 
Domingo, by the owner of an American ves- 
sel, which had been forced into that island 
by distress, and was compelled by the gov- 
ernment to dispose of her outward cargo, 
with the proceeds of which the cargo insm-ed 
was purchased. The objection made to the 
recovery was, that the cargo so insm'ed, was 
purchased contrary to the express provisions 
of the non-intercourse law; and that the 
trade, being therefore illicit, the policy was 
void. But the supreme court maintained the 
validity of the contract, upon the grormd, 
that the vessel having been forced into the 
island by a cause which could not be re- 
sisted, and the owner having been compelled 
by the government of the country to dispose 
of his cargo, it was iiot a ti-ading conti-ary to 
the spirit of the' law, to invest the proceeds 
in a return cargo. Now, that was the case 
of a trading, as expressly prohibited by the 
municipal laws of the United States, as a 
trading with the enemy is by the law of na- 
tions; and found its justification in a neces- 
sity, not impei'ious and irresistible, but one 
which was induced by a desire to save prop- 
erty. The owner might have avoided a 
breach of the law, strictly construed, if he 
had chosen to abandon his property. But 
the court was of opinion, that he was not 
bound to do so, notwithstanding the strong 
and unqualified expressions of the law. It is 
difficult to discover a difference, in principle, 
between that ease and the present In both, 
the vessel was forced into a forbidden port 
by a vis major— in both, a voluntary trading 
was forbidden; and in both, the conti*act, 
which would have been void, upon general 
principles of law, was predicated upon a 
necessity, no otherwise indispensable, than in 
order to save property. There is, indeed, this 
difference between the two eases, which, 
however, is aU on the side of the validity 
of this contract;— in the former, the mas- 
ter might have brought away his vessel 
and crew, with no other loss than that of 
the cargo, and that too, from a nation 
with which the United States were at 
peace; whereas, in the latter, the departure 
of both depended upon the conti-act now ob- 
jected to, and that from the countiy of the 
enemy. "We cannot take leave of the case 
just referred to, without citing certain ex- 
pressions of the chief justice, applicable to 
a case precisely like the present He ob- 
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serves, that "even if an actual and general 
vrar bad existed between this country and 
France, and the plaintiff had been driven 
into a French port, and a part of his cargo 
seized, and he had been permitted by the 
officers of the port to sell the residue, and to 
pm'chase a new cargo; I am of opinion, that 
it would not have been deemed such a traffic 
with the enemy, as would vitiate the policy 
upon such new eax-go." Had this hypothetical 
case been the very case before the court, it 
would have been directly in point, and would 
have gone on all fours 5vith the present. It 
corresponds, however, in principle, so precise- 
ly with the main case decided, that the opin- 
ion of this learned and highly distinguished 
judge, Is entitled to more than ordinary re- 
spect The gi'ound which the com*t takes in 
deciding this case is, that the contract grew 
out of a real necessity, produced by a state of 
wai', and was itself the offspring of an act 
of hostility. The vessel was captured as 
prize of war, libelled as such, and on account 
of her having a British license on board, was 
acquitted. She was disabled from availing 
herself of this discharge, and returning to 
her own coxmti'y with her crew, without be- 
ing repaired and victualled. This could no 
otherwise be effected, than by hypothecating 
the vessel for those repah's and outfits. In a 
moral point of view, therefore, it cannot be 
said, that this was a volimtaiy conti-act. 
The decision in this case, can never be re- 
lied on to sanction conti'acts with the enemy, 
under cover of a pretended necessity, or in 
which there is the slightest tincture of fraud, 
upon the general rule of law. Upon the 
whole, then, we are of opinion, that this 
bottomry bond is not void, on the ground of 
its being a contract made with the enemr. 

3. The next objection is, that this bond is 
void; because the asserted voyage to the 
United States to bring home prisoners, was 
a new voyage; and that the master had no 
authority to take up money on the security of 
the vessel, unless it had been necessary to 
enable him to complete his oi'iginal voyage. 
In support of this position, the learned coun- 
sel referred to no authority which appears 
to bear upon it; and it is certainly unsup- 
ported by reason, or by any general prin- 
ciples of law. The master is the servant of 
tbe owner; and from the natm-e of his sta- 
tion as such, he has authority to enter into 
contracts for the employment of the vessel, 
as well as such as relate to the means of 
employing her. His duty is to obey the or- 
ders of his owner, and to act with fidelity to 
him, and with a view to his interest. He ap- 
pears in this character to the world, where 
it can never be known, by those who ti-ans- 
act business with him, what may be his pri- 
vate insti'uctions. The consequences to com- 
merce would be disastrous indeed, if the 
owner, whose ship is repaired and fitted to 
perform a voyage by means of" advances 
made in a foreign port, could relieve his prop- 
erty from the security given on it by the 
6FI2D.CAS. — 50 



master; by asserting and showing that the. 
voyage, for the performance of which she 
was refitted, was not the real voyage which 
the master was insti-ucted to perform. In this 
case, the vessel was captured, and canied 
into the enemy's country; and the original 
voyage to Lisbon was thereby put an end to, 
by a compulsory sale of the cargo. The ves- 
sel was released, but could not leave Jamaica 
upon any voyage, without considerable ex- 
pense in refitting and victualling her. What 
was the master to do? He could have her 
refitted, by agreeing to hypothecate her as 
a secmity for the advances; but he is told, 
that he cannot give a valid hypothecation, 
unless he will agree to go to Lisbon, at great 
expense, and without an object; or will re- 
turn empty to the United States; although a 
freight had been offered him, sufficient, per- 
haps, to cover all her expenses and outfits. 
Is it possible, that it can lie in the mouth 
of the owner, who would alone be the victim 
of such a docti'ine, and is benefited by a re- 
jection of it, to urge this as an objection 
against the validity of the conti*act? It can 
only be necessary to state the case, to refute 
the argument. The truth is, that the author- 
ity of the master to hypothecate, is not re- 
stricted to necessaries to enable him to com- 
plete his original voyage. It extends to the 
obtaining of supplies necessary for the safety 
of the vessel, and to enable him to perform 
any voyage which he is authorized by law to 
undertake; there being no collusion between 
him and the lender to injure the owner. 
That the master, in this case, was author- 
ized, and that it was his duty to retm-n to 
the United States, under any legal contract 
intended for the advantage of his ownei's, is 
indubitable. 

Another objection was taken by the re- 
spondent's counsel, to the sufficiency of the 
evidence to prove the debt for which this 
security was given, which need not be ex- 
amined imtil the final hearing of the cause. 
It may be sufficient for the present, to ob- 
serve, that the libellant, upon a bottomry 
bond, is always expected to prove, by evi- 
dence other than the bond itself, that the 
money was lent, or the repairs made and 
materials fm-nished, to the amount for which 
the vessel is liable;— that they were neces- 
sary to enable her to perform her voyage, 
or for her safety, and could no otherwise be 
obtained, &c. He ought to exhibit an ac- 
coimt of those items, with the usual proofs 
to support them, that the com-t may judge 
whether they were necessary for those pvu:- 
poses; because, unless they were, the master 
exceeded his authority as such, to bind the 
property of his owners. 

The parties then asked leave to amend the 
pleadings, which was granted. 
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Case No. 3,374. 

CRAY V. HARTFORD FIRE INS. CO. 

Circuit Court, D. Connecticut. 1847. 

Insurance — Limitation of Time for Bringing 
Suit— Validity— Conditions Annexed to Pot- 
ior. 

[1. The parties to a contract of fire insurance 
may, by agreement, limit tlie time for bring- 
ing suit to a shorter period than that fixed by 
the statute of limitations.] 

[2. Conditions annexed to a policy of fire in- 
surance are made a part thereof by a clause in 
the body of the policy declaring it to be made 
and accepted with reference to them.] 

This was a bill in equity by Scott Cray, 
receiver of the Ocmulgee Banic of Georgia, 
against the Hartford Fire Insm*ance Com- 
pany to recoYer upon a policy of fire iiis;nr- 
anee, 

JUDSON, District Judge. The present 
proceeding is founded on a policy of insin:- 
ance issued by the Hartford I<^ire Insurance 
Company to, and for the use of a banking 
company in Georgia, insm^ing their banking 
house against fire. The banking incorpora- 
tion were proceeded against in a court of 
equity, in Georgia, and a receiver appointed 
to take charge of the assets of the banking 
corporation. The present petitioner, Scott 
Cray, is that receiver, and in his application 
the loss is averred, together with all other 
essential averments essential to the right of 
the receiver to recover of the defendants 
the fuU amount of the policy, on the ground 
of a total loss. The respondents interpose 
their answer setting forth the conditions an- 
nexed to the policy, and among other things, 
to wit: "It is further hereby expressly pro- 
vided, that no suit or action of any kind 
against said company, for the recovery of 
any claim upon, under, or by virtue of this 
policy, shaU be sustained in any court of 
law or chancery, unless such suit or action 
shall be commenced within the term of 12 
months, next after the cause of action shall 
accrue; and in case any such suit or action 
shall be commenced against said company 
after the expiration of 12 months next after 
the cause of action shall have accrued, the 
lapse of time shall be taken and deemed as 
conclusive evidence against the validity of 
the claim thereby so attempted to be en- 
forced." In fm*ther answering, it was al- 
leged that the present petition was not insti- 
tuted until after the lapse of 12 months from 
the time when the cause of action accrued. 
This was admitted on the trial, and the ques- 
tion involved in this controversy is, whether 
the clause above recited, shall be considered 
opei'ative, or be deemed a nullity, so fai* as 
this application is concerned. The remon- 



strants claim that the petitioner has out- 
stayed his time— that this proceeding should 
have been commenced within 12 months next 
after the cause of action accrued. In behalf 
of the petitioner it is argued that the clause 
or article in question is void and inoperative, 
because the statute of limitations allows the 
injured party six years to enforce his rights, 
and that the answer assumes to control pub- 
lic law. In behalf of the respondent it is 
urged that the clause above quoted is a part 
of the contract in the natm-e of a condition. 
To determine this question it becomes im- 
portant to look through the contract itself, 
and each part, or in other words the whole 
contract must be examined, and the interpre- 
tation must be fair. The intention of the 
pai-ties is to be sought for; therefore we are 
not to select one portion and discard another. 
Tliis would be a violation of all known rules 
of construction. 

What then is this contract? Is it an ab- 
solute insurance, or is it conditional? The 
answer given to these questions will decide 
the controversy. On reading the policy, 
there are found on its face several condi- 
tions, both precedent and subsequent, enter- 
ing into the nature of the contract, and man- 
ifestly controlling or qualifying the rights of 
the parties. These are some of the condi- 
tions precedent, to wit: "Provided always 
and it is hereby declared that the corpora- 
tion win not be held to make good any loss 
occasioned by invasion, insurrection, riot, or 
civil commotion or military usurpation." 
"Provided further that a previous insurance, 
unless notified or mentioned, shall render the 
policy void." The following conditions sub- 
sequent also appear on the face of the pol- 
icy, to wit: "Another insurance on the prop- 
erty, taken after the policy in question, as- 
sent not being obtained of the insured— the 
property not to be used as a deposit for haz- 
ardous articles or goods, unless specially pro- 
vided for." 

Now it matters not whether the condition 
be precedent or subsequent, provided it be a 
part of the contract, both will defeat the re- 
covery when sustained by the facts in the 
ease. It cannot be successfully claimed in 
this case, that the policy in question Is abso- 
lute, while these conditions appear on its face. 
This is not all. There may be other condi- 
tions annexed, if the parties so contract. 
There are in fact, annexed to this policy 14 
sections, under the following heading, viz.: 
"Conditions of Insurance Referred to in the 
Body of the Foregoing Policy." And im- 
mediately thereafter follow these 14 sections, 
in their order, which, the parties have seen 
fit to denominate "Conditions of Insurance.'* 
It may be useful to inquire whether these 
sections or conditions stand on tiie same 
footing as those already enumerated appear- 
ing on the face of the policy. Take the 2d 
and 3d articles or sections, which define 
"goods hazardous," and "trades hazardous;" 
these have ever been considered and deemed 
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conditions and parts of tlie policy. Tlie 10th 
article regulates the manner of procui-ing 
and presenting the preliminary proofs, and 
no one can doubt, that this is an important 
condition of the contract, though it is only 
annexed with others of that list The 7th 
article, that an assignment of a policy un- 
less approved and agreed to t>y the corpora- 
tion shall render the policy void. This is a 
condition subsequent, and yet no recovery 
can be had unless the condition is complied 
with. But the question still returns, is the 
14th article a part of the contract in the na- 
tm-e of a condition? and has it been so stip- 
ulated by the parties? 

One clause in the body of the policy, will 
remove all doubt on this point: "And it is 
moreover dedared, that this policy is made 
and accepted, in reference to the conditions 
hereto annexed, which are io be used and re- 
sorted to in order to explain the rights and 
obligations of the parties hei'eto, in all cases 
not herein otherwise provided for." If this 
clause fairly embraces the 2d, 3d, 7th and 
10th ai-ticles of the "Conditions of Insurance" 
no good reason can be assigned why it shall 
not equally embrace the 14th article. 

It is quite clear that the parties intended 
that this reference should bring to the policy 
the whole 14 articles and attach them to the 
policy, and make them each, a part of that 
instrument. This refeiTing clause, does in 
fact incorporate these 14 articles into the 
spirit and essence of the policy. The 14th 
article may be deemed a condition annexed 
to the policy, not regarding the mode of in- 
ferring the contract, but as an important ele- 
ment of the contract by which the claim 
may be rendered void, in the same manner 
and to the same extent as would either of 
the other conditions, whether in the body of 
the policy, or under the heading of the "Con- 
ditions of Insm'ance." One party at least 
must be supposed to be aware of the danger 
of fraud and false swearing, should the 
claim be deferred for a great length of time, 
and that party will not enter into the eon- 
tract, unless it shall be made a condition that 
the claiming party shall prosecute his claim 
within 12 months. The holders of the policy 
accede to this condition and accept the con- 
tract with that condition annexed. The in- 
sm-ers have a right thus to guard against 
fraud, and insert such a condition, and when 
the insured accept such terms their right to 
damages must be subject to the condition. 
It is equally for the benefit of the assm*ed— a 
ready payment of their loss is an important 
provision for the insured. By this interpreta- 
tion of the policy, any honest claim cannot be 
defeated, and it may prevent the prosecution 
of a daim proceeded in fraud. Suppose the 
14th condition had been placed on the face of 
the policy, next following that clause which 
provides that the company shall not be re- 
sponsible for -losses by means of invasion, 
&c., &c., there would seem to remain no doubt 
as to the consti-uction. Suppose fin^ther, this 



14th artide had been placed on the face of 
the policy, varied a little in its form o£ 
words, so as to read thus: "And provided 
nevertheless, that this policy is on the condi- 
tion that if the insm-ed shall fail to prosecute- 
his daim for damages within 12 months 
next after the cause of action shall ac- 
crue, then the foregoing policy shall be 
void, and no recovery shall be had there- 
on?" Had this been the language of the 
body of the policy, the case would have 
been fi-ee of doubt. And yet when the pol- 
icy is taken together, and has applied to it 
the usual rules of interpretation, this was 
the intent of the conti-acting parties, and this 
is the fair construction of the contract It is 
a conditional contract, and the 14th artide is- 
one among other conditions, npon which the 
liability depends. The rules of interpretation' 
ai-e so well known and so generally under- 
stood, that it may be unimportant to cite- 
more than the following: "The construction 
shall be made on the whole contract, and not 
on separate parts, that every part, if possible 
may take effect" 1 Swift, Dig. p. 223, rule 6, 
In Worsdy v. "Wood, 6 Term K, 718, Lord 
Kenyon says: "The great question here is, 
whether or not, it was the intention of these- 
parties,. that tiie certificate should precede 
payment by the insm'ance office, it seems 
from the printed proposals that it was their 
intention that it should precede payment" 
In the case now under consideration, it ap- 
pears to me, that it was the intention of the 
parties that all claims under this policy 
should be prosecuted within tsvelve months 
or be void. , As tQ the propriety of such a 
condition Lord Kenyon, in the same case 
(page 719) says, the insurers "knowing how 
liable we are to be imposed upon, we will 
among other things, require that the minutes 
&'c., shall certify that they believe that the 
loss happened by misfortune, and without 
fraud, otherwise we will not conti-act with 
you at all." So in this case, the assurers had 
a right to provide that if the insured failed 
or neglected to assert their claim within 12 
months, that daim should be void, and the 
insured was at liberty to accept those terms 
or not, but if accepted, those terms enter 
into the contract itself. Grose, J., in giving 
his opinion in the same case (page 720), says: 
"Four questions arise on this record. 1st, 
Whether the printed proposals are to be tak- 
en as a part of the policy; 2d, whether the 
part respecting a certificate creates a condi- 
tion precedent; 3d, if it does, whether the 
assm'ed was bound to perform the condition^ 
and 4th, whether they have performed. 
These are the material points. On the first 
point the case of Eoutiedge v. BmTell [1 H. 
BL 254] is decisive to show that the printed 
proposals are to be taken as a part of the 
policy. The second point also seems to be 
decided in the case of Oldman v. Bewicke [2 
H. Bl. 577, note, 26 Geo. JU. C. B.], for 
though the words in both proposals are not 
exactiy similar, the substance is the same." 
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I am persuaded that the fair coBstruction 
of this policy is, that the 14th article an- 
nexed to the policy, was intended by the par- 
ties as a condition and part of the policy, 
and not having been performed within the 
period agi'eed upon and stipulated, the policy 
becomes void- Therefore the respondents' 
answer must be adjudged sufficient. 

[NOTE. See Case No. 3,375.] 



Case l^o. 3,375. 

CRAY V. HARTFORD FIRE INS. CO. 

[1 Blatcht 280; 1 Liv. Law Mag. 96.] * 

Circuit Court, D. Connecticut April Term, 
1848. 

Limitation of Actions by Agebemest — Insor- 

ASCE. 

1. Where a policy of insurance provided that 
no action should be sustained against the in- 
surer founded thereon, unless brought within 
twelve months after the cause of action should 
accrue, and that the lapse of time, in ease of 
such suit, should be deemed conclusive evi- 
dence against the validity of the claim set up: 
Held, that a plea setting up such provision and 
the lapse of the time specified, in bar of an ac- 
tion on the policy, was a conclusive answer to 
the suit. 

2. The provision is not against law, nor re- 
pugnant, nor impossible. 

[Cited in Davidson v. Phoenix Ins. Co., Case 
No. 3,607; Riddlesbarger v. Hartford Ins. 
Co., 7 Wall. (74 U. S.) 392; Home Ins. Co. 
V. Stanchfield, Case No. 6,660.] 

3. The right to indemnity in case of loss, and 
the liability of the insurer therefor, do not, un- 
der such a provision, become absolute, unless 
the remedy is sought witliin the period limited. 
The stipulation goes to the right as well as to 
the remedy. 

This was a bill in equity [by Scott Cray, 
receiver of the Ocmulgee Bank of Georgia] 
to recover the amount of a policy of insur- 
ance. The defendants pleaded in bar the 
following clause in the policy: "14th. It is 
expressly provided that no suit or action of 
any Idnd against said company, for the re- 
covery of any claim upon, imder or by vir- 
tue of this policy, shall be sustained in any 
court of law or chancery, unless said suit or 
action shall be commenced within the term 
of twelve months next after the cause of ac- 
tion shall accrue; and in case any such suit or 
action shall be commenced against said com- 
pany, after the expiration, &c., the lapse of 
time shall be talien and deemed as conclusive 
evidence against the validity of the claim 
thereby so attempted to be enforced." The 
plea averred that the suit was not commenced 
within twelve months next after the cause of 
action accrued. 

Roger S. Baldwin, for plaintifE. 

1. The plea admits the policy, the loss and 
proofs, and that a right of action accrued more 

^ [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission. 1 Liv. Law 
Mag. 80, contains only a partial report.] 



thantwelvemonthsbeforethesuitwasbrought 
It does not rely on the condition to disprove 
the existence of a right of action on the 
policy. It simply sets up as a baa- the lapse 
of time since it accrued, as presenting a con- 
dition on which, by a prior agreement, it was 
in effect- released before it accrued, the re- 
lease to take effect a year after it should 
accrue. It is not a condition precedent to 
the accruing of a right of action, without 
the performance of which no right could ex- 
ist But it is an attempt by the company, 
in a court of equity, to avail themselves of 
a mere lapse of time, duri^g which they were 
permitted by the indulgence of the plaintifE, 
to persist in a wrongful withboldiaig of this 
right, to defeat a claim admitted to be just 
The plea admits that, on the 1st of February, 
1847, the plaintiff had a good cause of ac- 
tion and a just claim on the company. It 
sets up no subsequent act done by them to 
satisfy it, or by the plaintiff to release it; 
but claims that it has been released since it 
accrued, simply by the operation of the prom- 
ise or agreement in the condition of the orig- 
inal policy. When that agreement was made, 
there was no breach of contract, no loss, 
no right of action, inchoate or otherwise. 
That agreement or proviso is not in any man- 
ner connected with the accruing of a right 
of action, or with the claim of the assured 
to an indemnity. It had no effect on the ob- 
ligation assumed by the company, which was 
to pay absolutely. The policy contained stip- 
ulations which the parties must then have 
contemplated that the company would fulfil, 
on the loss accruing and the proof being 
made, that is, on the happening of the veiT 
things which here. appear and ai-e admitted. 
Every thing wbich the plaintiff was requU-ed 
to do before it became the duty of tbe de- 
fendants to pay is admitted to have been 
done. On their refusal to fulfil, a right of 
action accrued. No act of the assm-ed could 
make the duty of the company and the right 
of action more perfect and complete. What 
then has operated to excuse the company 
from performance, or to exonerate them from 
liability to be sued? Nothing but their own 
neglect of duty, their own persistence in ad- 
mitted wrong for a year. It is claimed that, 
in consequence of that continued wrong, the 
prior agreement operates as a release. But 
the condition does not, upon the face of it, 
pm-port to release the company from its ob- 
ligation. There is no consideration for such 
a release, no mutuality; there was nothing 
for such a release to operate upon when it 
was made, and, if there had been, public 
policy would forbid it. For if such an agree- 
ment would be valid in a policy, it may equal- 
ly well be introduced into all contracts. The 
consideration stipulated on the part of the 
bank was a contract of indemnity against 
loss, to be paid in sixty days after proof. 
For that the premium was paid. A refusal to 
pay did not enter legitimately into the view 
of the parties. The redress for the non-per- 
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iormnnce of a conti-actjike the redress for ev- 
ery other injuiT, is given, not by the act of the 
parties, but by that of the government The 
parties were not stipulating for a right of 
action, but for a voluntary payment on proof 
of loss. A right of action is furnished in 
fulfilment of a duty which the state owes 
its citizens, to enforce justice. The agree- 
ments of the parties have i-espect to the crea- 
tion of rights—not rights of action, but rights 
to tlie faithful pei-formance of the tilings stip- 
plated, without action. The action is given 
by the government to x-edress a private 
wrong; and it would be obviously against 
public policy to allow parties to make and 
be bound by stipulations not to resort to the 
appointed tribunals for redress, or to limit 
the time for such an appeal against wrong 
to a shorter period than the law allows. 
The policy of the law is to afford to every 
citizen such means of redress as shall pre- 
vent the necessity of other resort, and it fixes 
for itself the limit of delay, in view of the 
many causes which may prevent an immedi- 
ate resort to its tribunals. 

2. Even in courts of law such restrictions 
on the right of suit, where a cause of action 
exists, are not allowed to have effect. Thus 
if a man grant a i*ent-charge, with clause of 
disti'ess, and expressly provide that the dis- 
tress shall be irreplevisable, a court of law 
will nevertheless allow the party whose goods 
are distrained to replevy them. For though, 
in case of a rent-charge, the distress is given 
by agi'eement of the party merely, yet, wher- 
ever there is a distress, the common law 
gives a right of replevin. Hence, Lord Coke 
says (Co. Litt. 143b) that though one grant a 
rent with a clause of distress, and grant far- 
ther that the distresses takenshall be irreplev- 
isable, yet they may be replevied, for such 
a restraint is against the nature of a distress, 
and no private man can alter the common 
coiu'se of law. See, also, Coote, Mortg. 22. 
And the law would be the same if the grant 
had been that they should be irreplevisable 
after a certain time. Such too is the case of 
a mortgage, when it is once established. 
"Once a mortgage always a mortgage." "An 
estate cannot at one time be a mortgage and 
at another time cease to be so, by one and 
the «Mirae dppd: and a mortgage can no more 
be irredeemable, than a distress for a rent- 
charge can be irrepleviable. The law itself 
win contL'ol that express agreement of the 
partyj and, by the same reason, equity will 
let a man loose from his agreement, and will 
against his agreement admit him to redeem 
a mortgage." Howard v. Harris, 1 Vern. 192. 
If a man should stipulate in his mortgage 
deed that it should be irredeemable if he did 
not bring a bill to redeem within six months 
after forfeiture, such an agreement would 
have no effect in impairing his rights. So, 
if the parties covenant at the time of mak- 
ing their conti-act, whether it be a policy or 
any other contract, that in case of dispute no 
suit shall be brought, but resort shall be had 



to arbitration, such a stipulation will not be 
regarded by a com*t either of law or of equity. 
Kyd, Awai-ds, 14; Street v. Rigby, 6 Yes. 815; 
KiU V. Hollister, 1 TVUs. 129; Thompson v. 
Charnock, 8 Term R. 139; Wellington v. 
Mackintosh, 2 Atk. 509; Tattersall v. Groote, 
2 Bos. & P. 131; AsUey v. Weldon, Id. 346; 
Goldstone v. Osborn, 2 Car. & P. 551. In re- 
gard to those stipulations a compliance with 
which is a condition precedent to a cause of 
action arising or a duty being created, the 
case is different. Whenever the right and 
duty are once ascertained and are of instant 
obligation, all are agreements in the contract 
itself beforehand to forego the aid of the 
com*ts to enforce them, are against policy 
and void. They tend to encourage the party 
bound, to refuse to perform. Suppose the 
party has bound himself, in case of violation, 
to sue in a particular court, for example 
a state com-t; would that oust this com*t 
of jm-isdiction? An action supposes the 
right to be complete before it is institut- 
ed, and the defendant to be wrongfully 
violating that right Just so long as the 
wrong continues, short of the limitation fixed 
by law, the com-ts are, from motives of public 
policy, open to redress it. It is obviously the 
policy of the law to promote, as it is its duty 
to compel, the faithful pa*formance of con- 
tracts. But, if the principal m-ged here shall 
be established as law, there will be a tempta- 
tion to delay the performance of every con- 
tract If an agreement to "delay for a year 
is valid, it is equally so for a month or a day, 
or even to forego suit altogether; and there 
is here no saving clause. for accident or in- 
competency. 

3. This contract is not set up as an execu- 
tory agreement, for the non-performance of 
which damages are asked, or as an agreement 
to affect the right to indemnity; but the de- 
fendants are seeking to use it as a release. 
But a release or grant cannot be made of that 
which has no existence at the time of the 
grant and subsequently arises. It was not 
intended here to release the eonti-act, so as 
to prevent a right of action from accruing. 
The plea admits that a good cause of action 
arose subsequently to the making of the poli- 
cy and the agreement relied on; and that the 
cause of action was perfect, and unaffected 
by the previous stipulation, for a year after 
it accrued. It is not pretended that there has 
been any payment, accord, or other act, by 
which the right of action has been since ex- 
tinguished. It exists then, unless there was, 
in effect, a release before it accrued, to take 
effect a year afterwards. But a cause of ac- 
tion cannot be released before it accrues, in 
any other way than by a release of the obli- 
gation of the contract by force of which it 
would otherwise accrue. It cannot be releas- 
ed by an instrument which contemplates 
that it will subsequently accrue, and yet con- 
tinue as a perfect obligation, A right to an 
indemnity by the insm'ed, and an obligation 
to pay that indemnity, were the objects of 
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the stipulation; not a right of action, wMeh 
'Could, only arise by a -vsTongful refusal by 
the insurer to perform that which was the 
^object of the stipulation. A conti*act to re- 
lease the right of action and not the obliga- 
tion of the contract or the duty to perform it, 
or a contract to change the rules of evidence 
in case the contract should be violated and a 
suit be brought, could not be regarded by the 
court. A nomine poena e waiting upon a 
i*ent cannot be released till the rent is behind, 
5is the non-payment of the rent makes the 
nomine poenae a duty. Yelv. 215. But the 
rent might be released and of com'se the 
nomine poenae would go with it. A party 
-cannot release all causes of action, that may 
arise or accrue after the execution of the re- 
lease. But he may release the covenant or 
policy, and then no cause of action can arise. 
That, however, is not done here. A release, 
to be effectual, if made before the cause of 
action accrues, must prevent it from ever ac- 
cruing. If, notwithstanding the instrument 
claimed to be a release, a cause of action does 
afterwai'ds accrue, that cause of action can 
^nly be released by some subsequent act of 
the party or of the law. There is no other 
Icnown way of extinguishing a cause of ac- 
tion once accrued. And the parties can no 
more change, by prior agreement, the rules 
of evidence, by which the eovurts wiU. be 
governed, than they can release a right of 
action which shall subsequently accrue by 
reason of a wrong subsequently done. Sup- 
pose that, at the time of giving a mortgage, 
there should be a stipulation that if it were 
not redeemed in six months it should be evi- 
dence of no right to redeem; would such a 
stipulation avail to prevent a redemption? 

4. But we are in a com"t of equity, pursu- 
ing an equitable claim. The cause of action 
accrued to the plaintiff by the furnishing of 
the proofs in 1845. It is pursued in behalf 
of the creditors of the bank, by the receiver 
to whom it accrued. What has he done to 
release this equitable right, which was per- 
fect in him from the time he exhibited the 
proofs? Nothing. The Ocmulgee Bank, which 
alone could bring an action at law on the 
policy, had become incapable. Its assets 
were transferred to a person acting under a 
public appointment, to whom a cause of ac- 
tion in equity subsequently accrued. To bar 
that right by reason of the mere lapse of 
time, through the persistence in a wrong too 
long indulged, would be manifestly inequi- 
table and unjust. 

5. But it is the every day practice of a court 
of equity to relieve against forfeitures by 
lapse of time; especially where it can see that 
it has not been of the slightest injm*y to the 
party seeking to avaE himself of it More 
especially wUl this be the case when that 
party is himself in the wrong. Against a 
condition subsequent, or a forfeiture sought 
to be enforced against equity under a pre- 
existing agreement, equity will, on its ordi- 
nary principles, relieve. As to conditions 



subsequent, says Maddock, "where the court 
can in any case compensate the party in 
damages for the 'non-precise performance of 
the condition,' equity will relieve." 1 Madd. 
Ch. 36. It will never allow an improvident 
contract, before action accrued, to deprive it 
of jurisdiction. 

Isaac Toucey and Thomas G. Pei'kins, for 
defendants. 

NELSON, Circuit Justice. 1. The four- 
teenth condition of the policy, providing that 
no action shall be sustained against the com- 
pany founded thereon, unless brought with- 
in the term of twelve months after the cause 
of action shall have accrued, affords, in our 
judgment, a conclusive answer to the bill 
of complaint. The bringing of the suit with- 
in this period is made a condition subsequent 
to the right of the insured to recover the loss. 
The policy was entered into and the risk as- 
sumed with express reference to this among 
other conditions; all which must, therefore, 
be regarded in expounding the rights and 
obligations of the parties under the contract. 
It stands upon the footing of the other con- 
ditions to be found therein; such as giving 
notice of the loss, delivering a particular ac- 
count of the same, properly verified, produc- 
ing books of account, &c. It is not against 
law, nor repugnant, nor impossible, and may 
be very material to the rights and interests 
of the party in whose favor it is made. We 
have been referred to no statute or principle 
of the common law forbidding such a con- 
dition. Originally, there was no limitation 
to actions. Blackmore v. Tidderley, 2 Ld. 
Raym. 1099; People v. Gilbert, 18 Johns. 
228; Perham v. Kaynal, 2 Bing. 306; Wilk. 
Lim. 2 et seq. The act of 21 Jac. I. (1623) 
the first general statute on the subject, pro- 
vided that suits should be brought within 
six years after the cause of action had ac- 
crued, "and not after." But there is nothing 
in this act forbidding a limitation short of 
this period, by the stipulation of the parties. 
It only prohibits the suit after the six years. 
The common law gave to the party an in- 
definite time to bring an action. The act 
simply limited the time to the given period. 
There might be some force in the argument, 
that an agreement to extend the time beyond 
the statutory limit was against law and 
void, but there is none as respects a limita- 
tion short of it. Even in the former case It 
has been held, notwithstanding the positive 
terms of the act, namely, that suits should 
be brought within six yeai's and not after, 
that the benefit of the provision may be 
waived by the act of the pai-ties. Wilk. 
Lim. 52, 53, and cases there cited. This 
may be done during the running of the stat- 
ute, or after the limitation has attached. 
Why not, then, by a stipulation in the con- 
tract itself? And, why may not the limita- 
tion be restrained in the same way? We 
cannot doubt that, before St. 21 Jac. I. it 
was competent for the parties, by a clause 



[6 Fed. Cas. page 791] 

in their contract, to limit the time within 
■which, in case of a "breach, an action should 
be brought. As the period was then indefi- 
nite, there could be no limit, unless it was 
thus fixed. There is nothing in the act, 
necessarily or by fair construction, talcing 
away this right The case of an agi-eement 
to refer to arbitration is not analogous. That 
is deemed inoperative on the ground of an 
attempt to oust the jurisdiction of the courts. 
Kill V. HoUister, 1 Wils. 129; Half hide v. 
Feuning, 2 Brown, Ch. 336; Wats. Arb. 4, 7, 
8. And even that case was at first a matter 
of contradictory decision. The same may 
be said of the case referred to of an agree- 
ment that a distress for a rent-charge shall 
be irreplevisable. It is an attempt to take 
away all remedy for a right that is regai-ded 
as incident to the distress, and inseparable 
from it. Co. LitL 145b, 2S2b; Brae. lib. 4, 
p. 233a, 233b. These observations are also 
applicable to the case of an agreement that 
a mortgage shall be irredeemable. In the 
case before us there is no attempt to oust 
the jurisdiction of the courts or to take from 
the party his appropriate remedy. The con- 
dition simply requires vigilance in the pm-- 
suit of the remedy, beyond tiie requirement 
of the law. The jurisdiction of the court to 
administer justice in the given case is not 
interfered with. 

2. But the ti-ue ground, we are inclined to 
think, upon which the clause rests and is 
maintainable, is, that by the contract of the 
parties, the right to indemnity in case of loss, 
and the liability of the company therefor, 
do not become absolute, unless the remedy is 
sought within the year. The stipulation 
goes to the right as well as to the remedy. 
Indeed the time within which the remedy is 
to be enforced is presa-ibed for the purpose 
of reaching and regulating the rights of tiie 
insured under the conti-act. Although the 
condition is subsequent, it is, if lawful, as 
operative and binding as a condition prece- 
dent; and that it is lawful, as well as a very 
essential part of the conti-act, we cannot 
doubt The clause contemplates a loss about 
which a controversy may arise between the 
insured and the company, and in respect to 
which the right to indemnity may be denied. 
The object was not to foreclose it and pre- 
vent a resort to the proper tribunal; but to 
compel a speedy resort and a termination of 
the controversy, while the facts were fresh 
in the recollection of the parties and wit- 
nesses, and the proofs accessible. WhUe it 
Is not perceived to be at aU injurious to the 
rights of the insured, it is manifestiy bene- 
ficial to the company, who stand on the de- 
fensive and are obliged to await the move- 
ments of the adversary party. We are of 
opinion, therefore, that the plea is a good 
answer to the bill. 

After this cledsion the hill was amended, by 
setting out reasons for the delay in bringing the 
suit, and the case was re-argued, but the rea- 
sons were held insufficient. Meantime the plain- 
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tifiE died, and no receiver having been appointed 
in his place, the case has proceeded no further. 

PS'OTE. See Case No. 3,374.] 



Case 'No. 3,376. 

CREASE V. PAKKER. 

[1 Cranch, C. C. 448.] ^ 

Circuit Court District of Columbia. Nov. 
Term, 1807. 

Evidence of Accoust— Costkact op Slave. 

1. The plaintiff will not be permitted to read 
to the jury his own statement of his account 
current, as a statement of the particular items 
of his claim. Nor will the court permit the ju- 
ry to take minutes of the items of which no evi- 
dence is offered. 

2. The promise of a slave does not bind him 
when free, although it be to pay for money bor- 
rowed, by which he obtained his freedom. 

Assumpsit against a negro for the money 
lent and advanced by the plaintiff to the de- 
fendant to enable him to purchase his free- 
dom, the defendant having thereby obtained 
a deed of emancipation, 

Mr. Swann, for defendant, prayed the 
court to instruct the jury, in effect that tho 
defendant, being a slave when the money was 
advanced, is not answerable in this action un- 
less the defendant has since promised upon 
that considei*ation, and that those facts may 
be given in evidence and avail the defendant 
upon the plea of non assumpsit 

air. Youngs, for plaintiff, offered to 
read, as a memorandum of the particular 
items of the plaintiff's claim, a written state- 
ment of his account of debits and credits; 
which THE COURT refused. He then prayed 
that the jury might be permitted to take 
minutes of those items of which the plaintiff 
produced no evidence; which THE COURT 
also refused, but permitted them to take a 
minute of the amount of the balance which 
the plaintiff claimed. 

air. Swann and Mr. Herbert for defendant, 
contended that a slave cannot conti*act an 
obligation, nor make a valid promise, and 
that the advance of the money to him while 
a slave cannot create an obligation in law. 
A subsequent acknowledgment cannot revive 
what never' before existed. If there were an 
express promise it would be a new and inde- 
pendent cause of action which must be de- 
clared upon. A promise made since the suit 
brought cannot support this action. The act 
of Virginia, of December 17, 1792 (chapter 
103, § 36, p. 191), expressly discharges every 
emancipated slave from the performance of 
any contract entered into during servitude. 
A'void promise cannot support a subsequent 
promise, for it is no consideration; but, if 
voidable only, it may. An infant may make 
a voidable promise, and subsequent assent 
will make it good; but if the infant executes 
a bond, it is a void act, and no subsequent 

^ [Reported by Hon. William Cranch, Chief 
Judge.] 
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promise, at full age, to pay it, will bind the 
infant. A promise by a slave is absolutely 
Toid. If the slave gains money or property 
it belongs to bis master. 

Mr. Youngs, contra. There is no law which 
deprives the slave of the power of contract- 
ing. If there were no law to prevent a feme 
covert or an infant, they could eonti'act. All 
persons may, prima facie, contract. The de- 
fendant must show the law which prevents a 
slave from contracting. The consideration of 
freedom is as valuable as that of necessaries 
for an infant Villains in England were ca- 
pable of contracting with everybody except 
their master; they could also ti-ansfer prop- 
erty; they miglit be sued, and their prop- 
erty unless seized by the lord, was liable to 
be taken in execution. Before the act of 
assembly, slaves were considered as real es- 
tate and descended with tiie land, like the vil- 
lainsin England. If aslavepmrchasesandsells 
property, the master cannot claim it in the 
hands of the thh-d person, although he might 
have seized it while in the hands of the slave. 
A slave may be sued, although not held to bail. 
This court, under the act of congi-ess, gives a 
slave the same mode of ti-ial for crimes as a 
free man, and this eom-t said, a few days 
ago, (in aiilly Rhodes's Case [Case No. 16,- 
152]>, that they could impose a fine upon a 
slave; although a slave cannot be taken on a 
capias ad satisfaciendum, his goods may be 
taken on a fieri facias, goods which the slave 
has a right to hold until the master has 
seized them to his own use. In England you 
could not serve a ca. sa. on a villain, but you 
might a fi. fa. on his goods. The act of Vir- 
ginia applies only to contracts made with the 
former master or mistress. But if the slave 
could contract with a third person, the legis- 
lature did not mean to put it in the power of 
the master to release the slave from any such 
conti-act with a third person. The considera- 
tion was good in conscience and morality, 
and will support a promise or acknowledg- 
ment made after he became free. 

THE COURT (CRANCk, Chief Judge, 
contra) instructed the jiu-y, as stated in the 
bill of exceptions; the substance of which is 
that if they should be of opinion, from the 
evidence, that the daim of the plaintiS (if he 
has any) arose in consequence of money ad- 
vanced by the plaintiff to the defendant, 
(who was then a slave) to piu*chase his free- 
dom, and that he was afterwards manumit- 
ted by his master before the institution of 
this suit, and that the defendant, after the 
institution of this suit, acknowledged the 
debt in the presence of Harris, a witness,. the 
plaintiff could not support the present action. 

CRANCH, C. X, dissented, because he was 
of opinion that the defendant might make a 
valid promise, (subsequent to his emancipa- 
tion) grounded upon the consideration of the 
money advanced while the defendant was a 
slave, and still this claim would be in conse- 



quence of such advance of the money, and 
that such promise would become a new con- 
tract made subsequent to his manumission, 
and therefore not within the act of assembly. 
He also inclined to the opinion that the ac- 
knowledgment to Harris was a fact from 
which the jury might infer an express prom- 
ise by the defendant subsequent to his eman- 
cipation, and before the suit brought. See 
Williams v. Brown, 3 Bos. & P. 72, Heath, 
J.'s, opinion. 

[NOTE. On a special verdict found, the 
coxu't save .indgment for the defendant. See 
Case No. 3,377, nest following.] 
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CREASE V. PARKER. 

[1 Cranch, 0. C. 506.] * 

Circuit Court, District of Columbia. July 
Term, ISOS. 

Contract op Slave. 
Sioney advanced to a slave to enable him to 
purchase his freedom, cannot be recovered of 
him after his emancipation, although he ac- 
knowledge the debt after suit brought. 

This cause was tried at November term, 
1807,-1 Ci-anch, 448 [Case No. 3,376], —when 
a special verdict was found. It was an ac- 
tion brought against a free negro for money 
lent lo him while a slave, to enable him to 
pui'chase his freedom. The verdict was in 
these words; "We of the jmy find that the 
sum stated in the dedaiution was, previous 
to the defendant's emancipation from slavery, 
advanced by plaintiff to defendant who was 
then a slave, and who was manumitted in 
due form of law on the 30th of March, 1803. 
The said money was so advanced for the pur- 
pose of enabling defendant to purchase his 
freedom, and defendant did, in the month 
of November, 1806, subsequent to the com- 
mencement of this suit, acknowledge to a 
certain James Harris, that he, the defendant, 
was indebted to the plaintiff in the sum of 
£24, and would be able to pay it by the time 
a judgment was rendered against him. 
Therefore we find for the plaintiff $S4.S0 
damages, should the law be in his favor. 
Should it not, we find for the defendant." 

The case was argued by Mr. Youngs, for 
plaintiff, who cited Esp. N. P. 163; and by 

H. Herbert and Mr. Swann, for defendant, 
who cited Co. Litt. 118, 119b; Laws Va. 17th 
Dec. 1792, § 36, p. 191; Esp. N. P. 158; and 
2 Esp. Cas. 628. 

THE COURT gave judgment for flie de- 
fendant npon the special verdict. 

CRANCH, Chief Judge, was of opinion that 
the judgment could not be given for the 
plaintiff on this verdict, but was rather in- 
clined to think that there ought to be a 

^Reported by Hon. William Cranch, Chief 
Judge.] 
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venire de novo, as the jury had foxmd an 
acknowledgment "which, would he evidence 
of an express promise. 



OB.EASB (SiHTH v.). See Case No. 13,031. 

CREDIT MOBELIER (HAZZAKD v.). See 
Case No. G,2S9. 

CREDIT MOBILIER (McCOMB v.). See 
Case No. 8,709. 



Case ISTo. 3,378. 

CREDITORS V. COZZENS et al. 

[3 N. B. R. 281 (Quarto, 73);^ 2 West. Jur. 
349; 16 Pittsb. Les. X 236.] 

District Court, E. D. Missouri. 1869. 

Bankruptot— Restraining OitoER. 

No judgment can he rendered against a third 
person, for contempt in disobeying an injunc- 
tion issued in aid of the writ of bankruptcy, 
without proper proceedings taken against him, 
distinct from those against the bankrupt. 

[Cited in Re .Moses, Case No'. 9,869; Re 
Marter, Id. 9,143.] 

The creditors of Cozzens & Hall filed their 
petition, praying that the debtors might be 
adjudged bankrupts, setting forth several 
and distinct acts of bankruptcy, and in their 
petition they also alleged that the debtors 
had fraudulently transferred and conveyed 
goods to one McCreery, who had them in pos- 
session, and was disposing of them in fraud 
of the creditors; and ijraying an injunction 
against McCreery to restrain him from mak- 
ing any transfer or 'disposition of the goods 
so conveyed. The injunction was granted 
upon notice, and McCreery subsequently ap- 
peared and denied all the acts of bankruptcy 
charged against the debtors, as weU as the 
acts charged against himself. Being charged 
with a contempt in violating the restraining 
order, the matter was referred to a commis- 
sioner to take and report testimony, and up- 
on the coming in of the report, the parties 
submitted the case upon the merits, as well 
as the question of contempt The debtors 
had been adjudged bankrupts pending the 
proceedings for contempt. 

TREA.T, District Judge. The matter of the 
contempt committed by McCreery, as well 
as the merits of the case as between himself 
and the assignee of Cozzens & Hall, are sub- 
mitted upon the papers, and the mass of evi- 
dence reported by the commissioner. But 
before passing upon the merits of the case, 
as between the assignee and McCreery, it is 
necessary to examine the issues presented by 
the pleadings, and upon looking at the pa- 
pers there are no pleadings. The restraining 
order, issued against a person other than the 
debtors, by virtue of section 40 of the bank- 
rupt act of 1867 [14 Stat. 536], at the com- 

» [Reprinted from 3 N. B. R. 281 (Quarto, 
73), by permission.] 



mencement of the proceedings, is temporary 
only, and is intended to restrain the disposi- 
tion of the goods and property of the debtor 
until an adjudication can be had, and an as- 
signee appointed to take charge of the assets 
for the benefit of the creditors. The order is 
in aid of the writ; if the property is in the 
possession of the debtor, upon the adjudica- 
tion of bankruptcy, the warrant issues to the 
mar^al to take the property as assets of the 
debtor; if it is in the hands of a pei*son other 
than the debtor, and any relief is sought 
against him, the proper proceedings must be 
instituted, either by suit at law or biU in 
equity, so that the court may pass upon the 
matters, either by a judgment or decree, ac- 
cording to the natm-e of the case. 

In this case, the assignee has not brought 
any suit against McCreery; the only proceed- 
ing against him is one for contempt in vio- 
lating the injunction ordered upon the orig- 
inal petition filed against the debtors, with 
which McCreery had nothing to do; for it 
was a matter immaterial to him whether the 
debtors were adjudged to be bankrupt or not, 
and as a bill in equity the petition would b^ 
multifailous. The court, therefore, will take 
no action upon the case until the proper is- 
sues are made up between the parties, so that 
the eom-t can make either a decree upon bill 
and answer', or submit the issues of fact to a 
jury, If relief be sought at law. By the pres- 
ent rules, when a restraining order is asked 
for at the commencement of the proceedings, 
against any person other than the debtor, 
separate petition must be filed, so that the 
proceedings upon the injunction need not 
be complicated with those praying the ad- 
judication of bankruptcy. 



Case 3^o. 3,379. 

■ CREDITORS V. WILLIAMS. 

[4 N. B. R. 579 (Quarto, 187).] * 

Circuit Court, D. Texas. 1870. 

Bankrupigy— Power of Attorney by Creditor 
—Opposing Discharge. 

1. A power of attorney, in accordance with 
form No. 26, in which the concluding words are 
"and with like powers to attend and vote at 
any other meeting or meetings of creditors, or 
setting or sittings of the court, which may he 
holden therein, for any of the purposes afore- 
said, or for the declaration of dividend, or for 
any other purpose in my interest whatever," 
does not authorize the filing of an opposition to 
the bankrupt's discharge by the attorney to 
whom the letter is given. 

2. The claim that a power to attend and vote 
at meetings, and accept the appointment of as- 
signee for his principal, gives the attorney au- 
thority to involve his principal in such a con- 
troversy as arises in opposition to the discharge 
of a bankrupt, is a misconception of the scope 
and purposes of the power. 

3. The filing of an opposition to a bankrupt's 
discharge is the commencement of an individual 
proceeding on the part of the creditor against 
the bankrupt. 

[Cited in Re Hyman, Case No. 6,985.] 

^ [Reprinted by permission.] 



CREDITORS (Case No. 3,379) 



[6 Fed. Cas. page 794] 



[In bankruptcy.] 

WOODS, Circuit Judge. This is a petition 
addressed to the supervisory jurisdiction of 
the circuit court, aslcing a review of a de- 
cision of the district court W. H. & Q. H. 
■Williams, as partners and individually, hav- 
ing filed their petition in bankniptcy, such 
proceedings were had that W. H. Williams, 
was discharged, and on the SOth day of 
December, 1868, the said Q. H. Williams ap- 
plied for his discharge. The attorneys of 
one Joseph Sauters, who was a creditor, op- 
posed the discharge, and. within the time al- 
lowed by the court filed specifications in op- 
position to the discharge of the bankrupt 
It seems that the attorneys of other cred- 
itors had, as a matter of convenience, made an 
aiTangement with the attorneys of Sauters, 
that the opposition to the discharge of the 
bankrupt and the specifications should be 
made in his name, but for the benefit of 
said other creditors, by whom aU the ex- 
penses should be borne; and that the at- 
torneys of Sauters and the other creditors 
should render mutual service in reference to 
said respective claims. Sauters, without no- 
tice to his own attorneys, or to the attorneys 
of said other ci'editors, on the 5th day of 
April, 1869, filed in the court a disclaimer of 
his opposition to the discharge of the bank- 
nipt, alleging that said opposition wag made 
without his authority, and prayed that the 
said opposition might be dismissed, and the 
costs charged to whomsoever instituted the 
opposition. On the 16th of April 1869, be- 
fore any action had been taken by the court 
on the said disclaimer and prayer for the dis- 
missal of the opposition filed by said Sau- 
ters, the said other a'editors, who are his 
petitioners in this proceeding, filed an ap- 
plication in the district com't, setting forth 
the agreement between their attorneys and 
the attorneys of said Sauters, and praying 
that their names might be substituted m 
said specification, by way of amendment, in 
the stead of the name of said Sautei*s, to 
which, on the same day, the bankrupt filed 
exceptions. On August 6, 1869, said bank- 
rupt filed a motion to dismiss said opposition 
of Sauters. On the 24th of January, 1870, 
the district court decreed that the said other 
creditors had no right to be r&ade parties 
to the said opposition and specifications filed 
in the name of said Sauters, and that all 
costs accrued since the 16th day of April, 
1869, should be paid by petitioners, and 
that a discharge be granted to said bank- 
rupt. 

It is charged that the court erred, first, in 
holding that the agreement made between 
the attorneys of Sauters and the attorneys 
of petitioners was not binding on Sauters, 
and that he could abandon the same to the 
prejudice of the rights of petitioners. Sec- 
ond, in holding that said specifications could 
be dismissed by the action of said Sauters 
alone, without any action of the court; and, 



I third, In deciding that the court had no au- 
thority to hear petitioners in the opposition 
to the discharge of said bankrupt, in giving 
judgment against petitioners for costs, and in 
discharging said banlirupt In my opinion 
the whole ease turns on the authority held 
by gentlemen acting as the attorneys of 
Sautei-s. It seems that Sauters had placed 
his claims in the hands of League & Tucker, 
attorneys in Galveston, on the 14th of Jan- 
uary, 1868. These gentlemen Inclosed, the 
claims to Messrs. Eobards & Jackson, for 
collection, inclosing also the deposition to 
the claims, and requesting Messrs. Robai-ds 
& Jackson to do with the claims as to them 
might seem best In the same month of 
January, 1868, on what day does not ap- 
pear, he executes a letter of attorney to 
Messrs. Kobards & Jackson, in pursuance of 
form 26, which, it Is probable, was transmit- 
ted to Robards & Jackson by League & Tuck- 
er. Sauters does not appear to have had 
any connection with Robards & Jackson, on 
the subject of his claims. It seems very cleai* 
that whatever authority Robards & Jackson 
had in the premises, was based on the letter 
of attorney. That is the only act of Sauters 
which gave them any power to act for him; 
whatever that authorized them to do, they 
could do, what was not authorized by it, was 
done without his authority. The letter of 
League & Tucker was no authority binding 
on Sauters, even if it authorized them to 
anything more than receive dividends. We 
must look, then, to the letter of attorneys to 
ascertain what powers were conferred by 
Sauters on Robards «Ss Jackson. It is ob- 
vious that there is nothing in this power of 
attorney which could authorize the filing of 
am opposition to, and specifications against, 
the bankrupt's discharge, imless it is found 
In the concluding words, to wit: "and with 
like powers to attend and vote at any other 
meeting or meetings of creditors, or setting or 
sittings of the eovrt which may be holden 
therein, for any of the purposes aforesaid, 
or for the declaration of dividend, or for 
any other purpose in my interest whatever." 
To hold that these words authorize the filing 
of an opposition to the bankrupt's discharge 
appears to be clearly a misconception of the 
language of the power. The authority grant- 
ed is to attend and vote at every meeting 
of the creditors or sittings of the com*t, 
which meeting or sitting may be held for any 
of the piu*poses aforesaid, or held for the 
declaration of a dividend, or held for any 
other ptu'poses in the intent of the creditor 
signing the power. No authority whatever 
is here given save only the authority to at- 
tend and vote. There are no general words 
In this power. Throughout the whole instm- 
ment there are only three things authorized 
to be done by the attorneys: first, to attend 
meeting or sittings; second, to vote at the 
same; and third, to accept for the signer of 
the letter of attorneys the appointment of 
assignee. No othei* power is gi-anted, no 
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other act is specified to do wliicli authority 
is given, and there are no general words 
whatever which will include any other act 

The tiling of an opposition to a hankrupt's 
discharge is a very different thing. It is the 
commencement of an individual proceeding 
on the part of the creditor against the bank- 
rupt. It is in fact a suit arising in the 
course of the bankrupt proceedings. It in- 
volves pleadings, costs, attorney's fees; It 
may involve a trial by jury. The question 
of discharge may linger in the court for 
years, and in every case involve more or less 
expense and costs. The claim that a power 
to attend and vote at meetings and accept 
the appointment of assignee for his principal 
gives the attorney authority to involve his 
principal in such a controversy as arises In 
opposition to tlie discharge of a bankrupt, 
is certainly a misconception of the scope and 
pm'pose of the power. I am of opinion, 
then, that Messrs. Kobards & Jackson mis- 
apprehended their authority under the letter 
of attorney; that it did not extend to the 
malcing of an opposition to the discharge of 
the banlsL'upt, so that the case stands pre- 
cisely, so far as this question before tlie 
court is concerned, as if no power of attor- 
ney or other authority had been given to 
Messrs. Robards & Jadison. They could 
not then make any opposition to the dis- 
charge of "Williams on behalf of his creditor, 
Sauters. They could not use his name for 
that purpose themselves, and a fortiori they 
could make no contract by which it might 
be used for the benefit of others. Such a 
contract was absolutely null and void, being 
made without authority. The opposition to 
the discharge was utterly ineffectual, and no 
rights could spring up under it; and when 
it was discharged, the result was the same 
in all respects as if it had never been made. 
If Messrs. Robards & Jackson had made 
opposition in behalf of a party for whom 
they were not attorneys at aU, and after 
the fact of their want of authority had been 
brought to the notice of the court the oppo- 
sition had been dismissed, no effect certainly 
could be claimed for the opposition. This 
case is in precisely that predicament, for in 
the matter of making opposition to discharge 
they are not the attorneys of Sauters or 
anybody else. It is perhaps unnecessary to 
say that no reflection in any degree is In- 
tended on these gentlemen. It was a natu- 
ral mistake into which they fell, and the 
court entertains no doubt that everything 
done by them was done In good faith, and 
under what they supposed was the authority 
of Sauters. 

These petitioning creditors, then, can de- 
rive no advantage from the opposition of 
Sauters. They are in the same case as if 
no such opposition had been made. The ques- 
tion then for decision takes this form: Did 
the court err in refusing permission to file 
specifications in opposition after the time 
allowed by the court for filing specifications 



had passed, and when no opposition had 
been entered on the day when the creditors 
were required to show cause? To hold the 
affirmative of this proposition is to repeal en- 
tirely rule 24, which this court has no power 
to do. In cases of involuntary bankruptcy, 
where fraud is the ground on which the pe- 
tition is based, the courts sometimes look 
into the record to see whether the bankrupt 
should have his discharge; but in voluntary 
cases I know of no instance where the court 
has overturned rule 24, and allowed opposi- 
tion to be made after the day on which cred- 
itors are required to show cause has passed, 
and after the time limited for filing specifi- 
cation has elapsed. And as the bankrupt 
court has been assimilated to a court of 
equity, yet even a court of equity must be 
controlled by its own rules. They are the 
law which regulates its discretion. I am of 
the opinion, then, that the rulings of the 
disti'iet court were correct. They are there- 
fore affirmed at the cost of petitioner. 

The cause being then remanded to the dis- 
trict coxurt, the following order was passed: 
In this cause it appearing from the record 
that on the 22d day of January, A. D. 1869, 
upon the consideration of the motion of W. 
L. Robards, Esq., as attorney for Joseph A. 
Sauters, ci'editor of said bankrupt, to dis- 
miss the petition of the bankrupt for a cer- 
tificate of discharge in bankruptcy, said mo- 
tion was overruled, and upon the application 
of said attorney for time to file specifications 
of opposition to the discharge of said bank- 
rupt, an order was entered by the court ex.- 
tending the time to the said creditor until 
the 1st day of March, 1869^ to file specifica- 
tions; and the said specifications having 
been filed on the said 1st day of March, 1869, 
by attorneys representing themselves as hav- 
ing authority from the said Sauters to file 
the same; and the said Sauters having filed 
on the 5th day of April, 1869, his disclaimer 
of said opposition and all authority to make 
the same; and other creditors of said bank- 
rupt having, on the 16th day of April, 1869, 
appeared and claimed to be substituted In 
the place of the said Sauters, and this com*t 
having allowed them to do so; and on the 
24th day of January, 1870, this com-t hav- 
ing ordered and adjudged that said other 
creditors could not oppose the discharge of 
the said bankrupt, not having appeared as 
required by the law, and not having filed 
their specifications as required by rule 24; 
and the said creditors, having upon petition 
obtained the supervisory action of the cir- 
cuit judge, Hon. W. B. Wood, presiding at 
this term of court, and the decision of the 
circuit judge being that the action of the 
attorneys purporting to represent Sauters 
was wholly without authority and null, this 
court, in accordance with the said decision, 
doth now order that a certificate of discharge 
do now issue to the said John H. Williams, 
bankrupt, as of date, January 22d, 1869, In 
accordance with the law. 
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Ex parte CREGG. 

[2 Curt. 98;^ 3 Liv. Law Mag. 141; 17 Law 
Rep. 491.] 

Circuit Court, D. Massachusetts. Oct. Term, 

1854. 

Watcbalization. 

A court of record, without any clerk or pro- 
thonotary, or other recording officer, distinct 
from tiie judge of such court, is not competent, 
under the act of April 14, 1802 (2 Stat. 153), 
to receive an alien's preliminary declaration of 
his intention to become naturalized. 

[Cited in U. S. v. Power, Case No. 16,080; 
Es parte Tweedy, 22 Fed. 85.] 

B. S. Treanor, for petitioner, es parte. 

CURTIS, Circuit Justice. This is an appli- 
cation by Michael Cregg, an alien, to be nat- 
uralized. To show a compliance with the re- 
quirement of the act of congress to mate a 
previous dedai'ation of intention to become 
naturalized, he produces a paper which pur- 
ports to be a copy of a declaration made by 
him in the police court of the city of Lynn, 
in the state of Massachusetts. It is admitted 
by the petitioner that T. B. Newell, Esq.., 
who signed this paper as derlc, was also the 
judge of that police court, and that there was 
no other judge or clerk thereof at the time 
when the petitioner's declaration was made. 
The question is, whether the police coini; of 
Lynn was competent in point of law to re* 
ceive this declaration. This question de- 
pends on the act of congress of April 14, 1802 
(2 Stat. 153), which prescribes the conditions 
upon which aliens may be admitted to be 
citizens of the United States. The first of 
those conditions allows the preliminary decla- 
ration to be made on oath or affirmation, be- 
fore the supreme, superior, district or circuit 
court of some one of the states. And the 
third section of the act is as follows: "And 
whereas doubts have arisen whether certain 
courts of record in some of the states, are 
included within the description of district or 
circuit coiu:ts; be it farther enacted, that any 
court of record in any individual state hay- 
mg common law jurisdiction, and a seal and 
clei'k or prothonotary, shall be considered as 
a disti'ict court within the meaning of this 
act" ■ 

In Ex parte GladhiU, 8 Mete. 168, the su- 
pi*eme court of Massachusetts decided, that 
the police court of LoweH was a court of 
record having common law jurisdiction. The 
police court of Lynn, which was established 
by St. 1849, c. 86, is so far identical with the 
police court of LoweU, in respect to its pre- 
siding justice, the mode of his appointment, 

^ CReported by Hon. B. IL Curtis, Curcuit Jus- 
tice.] 



the tenure of his office, the jm-isdiction of the 
couii:, and the record of its proceedings, that 
we are satisfied that decision applies to those 
particulars in this case, and we see no sound 
reason to doubt that the police court of Lynn 
was a com-t of record, having a common law 
jurisdiction. But two questions stiU remain, 
— ^whether that court had a clerk and a seal. 
In the act for organizing the court (section 
7), the justice is directed to keep a fair rec- 
ord of all proceedings therein. In the ease 
of Ex parte Gladhill, the chief justice says: 
"It might be argued that the act of congress 
intended to limit the power to a coui-t having 
a separate recording officer, whose act shoiild 
authenticate its doings, and that the signa- 
ture of a separate recording officer might add 
something to the credit due to an authenti- 
cated ti*anscript On the other hand, it might 
be urged with some plausibility, that if the 
judge is specially vested by law with the 
clerical authority, the court has a clerk with- 
in the letter and equity of the statute." This^ 
question that court had not occasion to de- 
cide; and did not attempt to decide; be- 
cause by another act (St 1838, c. 147, § 2), 
the police court of Lowell was authorized to- 
appoint, and had in fact appointed a clerk, 
before the declaration then in question was 
made. We are of opinion, that the police 
courb of Lynn, in which the justice was the 
recording officer, was not a court having a 
clerk, within the meaning of the act of con- 
gress. Certainly, it does not come within 
the terms of that act, which clearly imply 
that there may be com-ts of record having a 
seal and common law jurisdiction, but no 
clerk or prothonotary, and that such courts 
are not included by the act Yet how could 
this be, if it were enough that the presidLag 
justice should himself record the proceedings? 
A court of record necessarily requires some 
duly authorized person to record the proceed- 
ings. When the act speaks of coinrts of rec- 
ord, it speaks of courts whose proceedings 
are duly recorded by authorized persons; 
and when it says, "having a clerk or prothon- 
otary," it superadds the requirement that 
those proceedings shall be recorded by one of 
those officers. Unless the act be so con- 
strued, the requirement of a derk or prothon- 
otary would have no meaning. The act 
would have the same construction as if it 
were stricken out; because the words, court 
of record, would carry with them the neces- 
sity of having the proceedings recorded by 
some one by authority of law. Nor do we 
consider it a vain and useless precaution, to 
confine the power to naturalize aliens, to- 
courts in which one of those officers is found. 
In Spratt v. Spratt, 4 Pet [29 U. S.] 393, it 
was declared by the supreme court, that the 
various acts on the subject of naturalization 
submit the right of aliens to courts of record. 
They are to receive testimony, to compare it 
with the law, and to judge on both law and 
fact If- their judgment is entered on record 
in legal form, it closes all inquiry, and, like- 
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any other judgment of a court having juris- 
diction, is complete evidence of its own valid- 
ity. Tlie importance and value of tikis privi- 
lege of citizenship, whidi is conclusively and 
finally bestowed by the act of the court hav- 
ing jurisdiction, should prevent us from al- 
lowing less than its full weight, to any re- 
quirement by congress which tends to restrict 
this power, to those tribunals which may be 
supposed most competent to exercise it 
And certainly, there would seem to be no 
propriety in intrusting to a court, which, in 
the exercise of its common law jurisdiction, 
cannot pass finally on any matter of law or 
fact, affecting property to the amount of one 
dollar, to make a final decision upon all Ques- 
tions of law or fact involved in an applica- 
tion for this great right, so as to make an ab- 
solute and imimpeachable grant of it Now 
it is generally true, that a court of record, 
which is without a clerk or prothonotary, is 
not 'only a subordinate tribunal, but one to 
which a very narrow and comparatively im- 
important jm'isdiction is intrusted. It is also 
true that there is more security, that its pro- 
ceedings will be correctly recorded and certi- 
fied, if it has such an officer charged with 
those particular duties. Congress might well 
have had both these things in view, wheni it 
required the court to have such an officer. 
And we are of opinion, that a court not hav- 
ing such an officei*, does not possess the au- 
thority conferred by the act. 

As to the other question, respecting the 
seal, we do not find it necessary to determine 
it The transcript produced, says it is under 
the seal of the court, but the paper bears no 
seal. Whether the com*t has, in point of 
fact, adopted a seal, we do not know. Wheth- 
er if it has done so, it can be deemed a court 
having a seal, that is, a general seal, forming 
one of the legal means of authenticating its 
proceedings, within the meaning of this act 
of congress, we give no opinion. 

The district judge concurs in this decision, 
and the application for naturalization must be 
denied. 



Case Wo. 8,381. 

GBEHORE V. NORTON. 

Circuit Court, S. D. New Tork. 1853. 

Infringejiest of Patent — Power — laPROVE- 

MENTS. 

1. When a power is necessair for working a 
machine, the inventor or proprietor has a right 
to make his selectiop of any description of pow- 
er known to the mechanic arts. It is of no im- 

Sortance whether such power is hand, steam, 
orse power, electricity, or any other power. 
The substitution and use of one power, as 
electricity, in the place of another, as hand pow- 
er, does not make the machine different, or 
prevent its infringing on another: The one is 
but an equivalent of the other. 

2, There may be an improvement upon a use- 
ful machine, which entitles the party making 
it to a patent; but the fact of having made an 
improvement on an old machine, does not ab- 



sorb the original machine, nor give any right to 
the use of it. 

3. The original inventor has no right to use 
the improvement without the license of the in- 
ventor; neither has the inventor of the im- 
provement a right to use the original machine. 

[Nowhere reported; opinion not now accessi- 
ble. T]?e foregoing paragraphs are from Laws 
Patent Digest, pp. 276, 356, and 363.] 



Case 3JTo. 3,S8S. 

CREIGHTON v. The GEORGE'S OREEir. 

[5 Pittsh. Leg. J. 13.] 

Circuit Court, D. Maryland. 1857. 

Shipping— Carriage op Corn— LiABiLiTr for 
Shortage. 

A vessel giving a clean bill of lading' for a 
specified number of bushels of corn is liable for 
any deficiency, although she proves that she de- 
livered all she received. 

A decision of interest to merchants has 
just been made by Chief Justice TANEY, of 
the TJ. S. cu'cuit court, Maryland, in the case 
of William Creighton, president of the Corn 
and Flour Exchange, vs. the Steamer 
George's Creek. Some time in April, 1835, 
says the Baltimore Patriot of Friday, a lot 
of 9,137^ bushels of corn were shipped from 
that port to N. Y., for which a clean bill of 
lading was received. The steamer arrived 
safely, and the corn was lightered to the 
point of delivery, but when it was measm-ed 
fell short 240^ bushels. Suit for damages 
was brought in the U. S. district court ^ and 
Judge GRIER [GILES] decided against the 
plaintiff. An appeal was taken, and the case 
came up before Judge TANEY. The defend- 
ants proved that they had delivered all the 
corn they had received, and that in New 
York grain was sold by weight The com- 
plainant contended that formed no answer, 
as the difference might have been taken with- 
out knowledge of the officers or crew of the 
boat 

THE COURT [TANEY, Circuit Justice] de- 
cided that it was necessary to dehver the 
same number of bushels in New York that 
were received in Baltimore. Judgment for 
plaintiff for $265 and costs. 



CREIGHTON (HASGRAVE v.). See Case 
No. 6,084. 



Case. ISTo. 3,383. 

CREMER V, HIGGINSON et al. 

[1 Mason, 323.] - 

Circuit Court, D. Massachusetts. Oct. Term, 
1817. 

Guaraxtt— Discharge op Gdarantob— Applica- 
tion OF Patmest. 
1. Upon a letter containing this clause, "the 
object of the present letter is to request you if 
convenient, to furnish them, (Slessrs. Stepben 

^ [Case unreported.] 

^ [Reported by William P. Mason, Esq.] 
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and Henry Higginson,) with any sum they may 
want, as far as fifty thousand dollars t say 
fifty thousand dollars. They will reimburse you 
the amount, together with interest, as soon as 
arrangements can be made to do it; and as our 
embargo cannot be continued much longer, we 
apprehend there will be no difliculty in this. 
We shall hold ourselves answerable to you for 
the amount." Held, that this was not an ab- 
solute original undertaliing, but a guaranty; 
that it covered advances only to Stephen and 
Henry Higginson, (who were then partners) on 
partnership account; and could not be applied 
to cover advances to either of the partners sepa- 
rately, on his separate account; that the au- 
thority of guaranty was revoked by a dissolu- 
tion of the partnership, and no subsequent ad- 
vances made by the party after a full notice of 
such dissolution were within the reach of the 
guaranty; that the letter did not import to be 
a continuing guaranty for money advanced 
toties quoties from time to time, to the amount 
of fifty thousand dollars, but for a single ad- 
vance of money to that amount; and that when 
once advances were made to fifty thousand dol- 
lars, no subsequent advances were within the 
guaranty; although at the time of such farther 
advances, the sum actually advanced had been 
reduced below fifty thousand dollars, by reim- 
bursements of the debtors. 
[Cited in Whetmore v. Murdoek, Case No. 

17,510; National Bank v. Hall, 101 U. S. 

51.] 

2. T^Tien a debtor owing several debts, makes 
a payment to a creditor, the debtor has a right 
to apply it to what debt he pleases; if he 
makes no specific assignation, the creditor may 
apply it as he pleases; and where neither party 
appropriates it the law will apply it according 
to its own notion of the intrinsic justice and 
equity of the case. 

3. Where money is advanced to a partnership 
under a guaranty, and the partnership is dis- 
solved, and the debt is then carried, at the re- 
quest of the debtors, to their separate accounts, 
according to their proportion of interest in the 
partnership; and the creditor gives the part- 
ners separately, a credit for such proportion, 
and discharges the partnership account, by car- 
rying it to such separate account, and no notice 
is given thereof to the guarantor, the latter is 
discharged from all responsibility. 

[Cited in Gelpcke v. Quentell, 74 N. T. 601.] 

4. If upon a letter of guaranty addressed to 
a particular person, advances are made upon 
the faith of the guaranty, it is the duty of the 
person so making the advances, to give notice 
thereof within a reasonable time to the guar- 
antor, otherwise he will be discharged from 
all liability for such advances. 

[Cited in Wildes v. Savage, Case No. 17,653; 
Bell V. Bruen, 1 How. (42 U. S.) ISo.] 

This was an action of assumpsit, brougM 
by the plaintiff as surviving partner of 
Thomas Theodore Cremer of Rotterdam, who 
had carried on business there, under the firm 
of Thomas and Adrian Cremer, against Ste- 
phen Higginson and Samuel G-. Perkins, sm-- 
viving partners of George Higginson of Bos- 
ton, who had ti-ansaeted business in Boston, 
imder the firm of Stephen Higginson and Co. 
upon a letter of guaranty, bearing date De- 
cember 15, 1808, and given by Stephen Hig- 
ginson and Co. to Stephen Higginson, Jr., 
and Henry Higginson, merchants of Boston; 
and at that time partners, under the firm 
of Stephen and Henry Higginson, and ad- 
dressed to Messrs. T. and A. Cremer. The 
letter was admitted by the defendants to 
have been written by Stephen Higginson and 



Co. and is as follows: "Boston, December 
15th, 1808. Messrs. Thomas and Adrian 
Cremer, Rotterdam. Our friends and con- 
nexions, Messrs. Stephen and Henry Higgin- 
son, contemplate, under certain circumstan- 
ces, making a considerable pm-chase of goods 
on the continent, and for that pm-pose are 
about to send an agent to Em'ope. They 
wished to obtain a letter of credit from us 
to increase their means, and to be used or 
not as eii'cumstances may require. As we 
are now indebted to you, and have no funds 
on the continent of Europe, we told them we 
could not give a positive letter of credit for 
any sum, but that we had no doubt you 
would be disposed to furnish them with funds 
! under our guarantee. The object of the pres- 
j ent letter, is therefore to request you, if con- 
j venient, to furnish them with any sum they 
j may want, as far as fifty thousand dollars; 
! say fifty thousand dollars. They will reim- 
j bm-se you the amount they receive, together 
! with interest, as soon as arrangements can 
be made to do it; and as our embargo cannot 
be continued much longer, we apprehend 
there will be no difficulty in this. We shall 
hold ourselTes answerable to you for the 
amount, and are, with great regard, gentle- 
men, your friends and servants, Stephen 
Higginson and Co. Signature of S. V. S. 
Wilder." 

It was proved in the cause that Mr. S. V. 
S. Wilder, the agent referred to in said let- 
ter of guaranty, shortly after the date of it, 
went to Em'ope, having a genei'al letter of 
credit from Stephen and Hem-y Higginson; 
and on or about June 10, 1809, he forwarded 
the letter of guaranty to Messrs. T. and A. 
Cremer, who acknowledged the receipt of it, 
June 19, 1809, in letters written by them to 
Stephen Higginson and Co., Stephen and 
Henry Higginson, and to Mr. Wilder, in 
which they agreed to give to Stephen and 
Henry Higginson, the credit asked for under 
the guaranty. These letters were severally 
received by the respective parties, to whom 
they were addressed. The letter of guaranty 
was written during the existence of the em- 
bargo in the United States; but before it 
was received by Messrs. Cremer, the embar- 
go was removed, and the commercial inter- 
com-se with Em-ope was restored, and large 
shipments of colonial produce wei*e made to 
Holland. Among others, there was a large 
shipment of ashes made by Stephen and 
Henry Higginson, to T. and A. Cremer, and 
received by them before any use was made 
of the letter of guaranty by Mr. Wilder. On 
April 1st, 1809, Stephen and Henry Higgin- 
son dissolved their copartnership, of the in- 
tention to do which, they had previously 
given public notice in the newspapers in Bos- 
ton, as early, as May 8th, 1809, and at differ- 
ent times after that After this period, on 
September 14, 1809, Mr. Wilder wrote from 
Pai'is to T. and A. Cremer, that he had caus- 
ed insurance to be effected at Hambiu-g to 
the amount of 60,000 f. on goods ordered to 
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be shipped from Tonningen for account of 
Stephen and Henry Higginson, and asks 
Messrs. T. and A. Cremer to inform him, 
whether it will be most for the interest of 
Stephen and Henry Higginson, that they, T. 
and A. Cremer, should remit to Hambm'g; 
or that the agent there, Mr. Thornton, should 
draw on them. This letter is answered Sep- 
tember 19th, and T. and A. Cremer agree to 
accept drafts drawn on them ta the amount 
requested, and desire Mr. Wilder to specify 
the names of the persons, for whose use the 
money is to be paid. The receipt of this let- 
ter is acknowledged by Mr. Wilder, Septem- 
ber 25, 1809, in a letter of that date to T. 
and A. Cremer, and after agreeing that 
Thoi'nton had better draw on them, he writes 
thus: "That a part of the goods are con- 
signed to Messrs. Higginson and Dodge, 
New York; and a part to Messrs. Stephen and 
' Hem-y Higginson, Boston, but in consequence 
of the dissolution of partnership of those 
fii*ms, on or after the 1st of September pres- 
ent, you will please to consider the advances 
for account of Stephen Higginson, Jr., in 
whose name the business is hereafter to be 
conducted; and in charging him with these 
advances, you will of course pass to his cred- 
it, a sufficient amount of the proceeds from 
the sales of the ashes now at your disposi- 
tion, for account of Messrs. Stephen aiid 
Henry Higginson, for your reimbursement" 
And on the 30th of the same month, before 
receiving an answer from T. and A. Cremer, 
he writes them again, saying he has author- 
ized Messrs. Von der Leyen, of Crefeld, to 
di*aw on them for $1307.15 for charges on 
goods forwarded to Tonningen, for account 
of Messrs. Stephen and Henry Higginson, 
and Higginson and Dodge; and he says, 
"which draft you wiU please to duly honor, 
and charge the amount to account of Mr. 
Stephen Higginson, Jr., Boston, whom I shall 
advise accordingly." On September 29th, T. 
and A. Cremer answered Wilder's letter of 
September 25th; and after observing that 
they do not know Higginson and Dodge, they 
request Mr. Wilder to write a letter saying 
"that the insurance was for Stephen and 
Hem-y Higginson, and that you desire us to 
pay the same on their accoimt by virtue of 
their letter of ci-edit" This letter is answer- 
ed by Wilder, October 14th, who says: "In 
conformity to yoin: desire, when I receive 
Mr. Thornton's account, I will advise you 
to pay it for account of Messrs. Stephen and 
Henry Bjgginson, by virtue of a letter of 
credit in my favor fi-om Messrs. Stephen 
Higginson and Co., dated Boston, December, 
16, 1808;" and by virtue of the same credit, 
and for account of Stephen and Henry Hig- 
ginson, he requests them to honor Von der 
Leyen's draft as per letter of advice of 30th 
ult; and these drafts Messrs. Cremer duly 
paid. On the 0th of September, 1809, Ste- 
phen Higginson, Jr., wrote to Messrs. Cremer, 
informing them of the dissolution of his co- 
partnership with his brother Henry, who had 



established himself in London, and requests 
them to advance Mr. Wilder funds on his 
account, and states, that he has shipped on 
board the Golden Age, 79 bbls. ashes con- 
signed to the supercargo, and then says, 
"who is ordered to remit the proceeds to your 
orders for account of the late firm of Stephen 
and Henry Hjgginson, presuming that a bal- 
ance may yet be due to you; if not, please 
to hold it to order of Henry Higginson, Lon- 
don." And on November 1st, 1809, Stephen 
Higginson, Jr., writes again to T. and A. 
Cremer, and requests them to advance Mr. 
Wilder funds to the amount of $100,000, and 
points out certain modes of reimbm'sement. 
Early in September, 1809, Hem-y Higginson 
established himself as a commission mer- 
chant in London, and T. and A. Cremei*, in a 
letter to him, of October 4th, 1809, acknowl- 
edge the receipt of a letter from him of Sep- 
tember 8, 1809; which letter they did not pro- 
duce, in which they say: "We received yom* 
favor of September 8th, and arcular letter. 
We congi-atulate you on the new establish- 
ment, not doubting, but an entire success will 
attend it; to which we shall be happy to con- 
tribute as much as lies in our power." On 
the 16th of December, 1809, T. and A. 
Cremer admowledge the receipt of Stephen 
Higginson, Jr.'s letter of September 6th, and 
say, "We shall advance funds on your ac- 
count to air. Wilder, when he requires it;" 
and then say they have already advanced 
him some sums; and also, "We accepted Mr, 
Wilder's draft for 6318.1 f. at thu-ty days' 
date on the 8th inst., for which we shall 
debit you on the 7th January next." On the 
6th of January, 1810, T. and A. Cremer wrote 
to Henry Higginson, saying, they had re- 
ceived Stephen Higginson, Jr.'s letter of No- 
vember 1st, in which he requests the advance 
to Mr. Wilder of $100,000; and they tell him 
they have no objection to grant it, not doubt- 
ing that he wiU. guaranty the same; and on 
the 8th January, 1810, they write Stephen 
Higginson, Jr., acknowledging the receipt of 
his letter of November 1st; and say they have 
no objection to granting the credit, but as 
their object in making advances is to have 
shipments made them for the same; and as 
the bare interest is a poor compensation for 
advances made for an unlimited time, and as 
there is little probability, that he will be able 
to reimbiu'se them by shipments, they must 
leave it to his equity to make them such a 
compensation as will be due them; and as 
Wilder then wanted the funds, they would 
go on to furnish them; and on the same day, 
they also wrote Stephen BUgginson and Co. 
saying: "We had letters from Mr. Stephen 
Etigginson, Jr., requesting us to extend the 
credit to Mr. Wilder unto $ipo,000. We have 
made no difficulty to grant this, not doubting 
but you will also approve of it, and warrant 
us the same, the credit opened by you in 
favor of Stephen and Henry Higginson, beinp- 
only of §50,000." This letter did not reach 
Messrs. Stephen Higginson and Co. until thb 



OREMER (Case No. 3,383) 



[6 Fed. Cas. page 800] 



month of June following, and was not an- 
swered by them. The letter of Jannaiy 6, 
1810, to Henry BUgginson not being answer- 
ed, T. and A. Cremer wrote again to him 
on February 12, 1810, stating, that the credit 
was so large, which Stephen Higginson Jr. 
wished them to open .with Mr. Wilder for 
his account, that they must insist on having 
his (Henry Higginson's) guai-anty for the 
same; and on March 3, 1810, Henry Higgin- 
son in answer, agrees to become responsible 
to them. Previous to this period, on the 10th 
of Octobei', 1809, Henry Higginson opened 
a credit with T. and A. Cremer, in favor of 
Mr. Wilder for 50,000 f., which was inde- 
pendent of the other credits. Between the 
4th of October, 1809, and the 25th of August, 
1810, Mr. Wilder di-ew, and authorized drafts 
to be drawn, on T. and A. Cremer for various 
sums of money, and T. and A. Cremer also, 
dm-ing that period, remitted to Mr. Wilder 
various bills of exchange; the whole of which 
sums so drawn and remitted, amounted to 
242,092.7 f., equal to ?96,836.94; and prior to 
and dm-ing said period, T. and A. Cremer re- 
ceived remittances from Stephen Higginson, 
Jr., to the amount of 152,927 f., equal to §61,- 
170.80, but no direction was specifically given 
by Stephen Higginson, Jr., in what manner 
said remittances shoidd be credited. Of the 
sums composing the 242,092.7 f., 67,175.13.8 f. 
in different sums, was stated in the corre- 
spondence to be advanced under the guar- 
anty of Stephen Higginson and Co.; 44,- 
fl61.14.8 f., in different sums, were stated to 
be under Henry Higginson's guaranty of 50,- 
)00 f. and 130,554.19 f., in different sums, 
was advanced without any guaranty being 
specified. Again, of this sum of 242,092.7 f. 
two sums advanced in October, 1809, amount- 
ing to 19,426.18 f-, were Stated to be for ac- 
count of Stephen and Hemy Higginson; 8,- 
910.6 f. was advanced without any mention 
on whose account; and all the residue was 
specifically stated to be for account of Ste- 
phen Higginson, Jr. 

On an exhibit of sundry extracts from the 
books of T. and A. Cremer, it appeared also, 
that two entries, in the year 1809, were made 
to the debit of Stephen and Hem'y Higgin- 
son; but these charges, at the close of the 
year, were carried to the debit of Stephen 
Higginson, Jr., and all the subsequent ad- 
vances were charged to the account of 
Stephen Higginson, Jr. Although the names 
of Stephen and Henry Higginson, in that 
connexion, never appeared in the ledger of 
T, and A. Cremer, yet, in an account current 
book kept by them, they stated an account 
current with Stephen and Henry Higginson; 
charged them with the several advances 
made as aforementioned in the year 1809, 
and carried the balance of that account at 
foot to the debit of Stephen and Henry Hig- 
ginson; and in July or August, 1810, they 
remitted an account cm'rent with Stephen 
and Henry Higginson for the year 1809, to 
Henry Higginson in London. On receiving 



it, Henry Higginson wrote them word, that 
his partnership with Stephen Higginson, Jr., 
had been dissolved a twelvemonth, and that 
certain charges (which he enumei-ated) in 
the account, ought to be carried to the sepa- 
rate account of Stephen Higginson, Jr.; and 
certain charges, amounting to upwards of 
§10,000, to his separate account; and that 
this would make no difference to T, and A. 
Cremer, as he and his brother were mutually 
responsible for each other's engagements. 
On receiving this letter, Messrs. T. and A. 
Cremer, in the month of September, 1810, 
made out new accounts cuiTcnt, charging 
Stephen Higginson, Jr., with the items speci- 
fied by Henry Higginson, and debiting Hen- 
ry Higginson, with the other items. The 
balance thus due from Henry Higginson was 
paid by him at the end of the year 1810; and 
he, at different times, authorized T. and A. 
Oi-emer to dx-aw on him for moneys due them 
from Stephen Higginson, Jr., but they did 
not. From this period Henry Higginson 
continued in perfect credit, and doing a large 
business until the last of October, 1811, when 
he stopped payment, and was, at that time, 
indebted in a small sum to T. and A. Cre- 
mer, which debt they afterwards proved 
under the commission of bankruptcy against 
him, and received their dividends. Early 
in the year 1812, Stephen Higginson, Jr., 
stopped payment, and in May, 1812, T. and 
A. Cremer, who did not appear to be in- 
formed of it, though they expressed great 
fears, that it would happen, by letter inform- 
ed Col. T. H. Perkins, who was then in Eu- 
rope, that they had made great advances to 
Mr. Stephen Higginson, Jr., and wished 
him to aid them in obtaining security, but 
requested him to keep this communication 
an entire secret from Stephen Higginson & 
Co. It was also proved, that an active cor- 
respondence was carried on between T. and 
A. Cremer and Stephen Higginson & Co. 
during the years 1809, 1810, 1811, in which 
upwards of forty letters were written by 
the former to the latter. Yet they never 
gave any notice to Stephen Higginson. & Co., 
either that they were making, or aftenvards 
that they had made, advances to Stephen 
and Hem-y Higginson or to Stephen Higgin- 
son, Jr., nor did they give them any notice 
on the subject, till the close of the year 
1813, long after the parties had become in- 
solvent 

This ease tm'ned principally, on the facts 
introduced in evidence, and was argued at 
great length to the jury. The questions of 
law, that arose, related to the construction 
to be put upon the letter of guaranty; the 
effect of the dissolution of copartnership be- 
tween Stephen Higginson, Jr., and Henry 
Higginson; and the necessity of proving a 
notice to the defendants of the advances 
made by the plaintiffs. 

On these points, Hubbard & Preseott, for 
defendants, contended: (1) That the guar- 
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anty of the defendants was a conditional 
one. That guaranties were to he construed 
and explained according to the true intent 
and meaning of the parties; which inten- 
tion could only be collected from a consider- 
ation of the object, to which the guaranty- 
related, and the circumstances under which 
it was given. That this guaranty was clear- 
ly limited, as to its object, amoimt, and du- 
ration. That its object was to enable 
Stephen and Henry Higginson to raise funds 
on the continent during the embargo then ex- 
isting in this country, which prevented them 
from shipping goods there for that pm'pose. 
That the amount specified was the sum of 
$50,000, and the means and mode of pay- 
ment pointed out plainly indicated the in- 
tention of the guarantors, that it should not 
be considered a continuing guaranty, but 
applicable only to the first $50,000 advanced. 
And that it ought to be construed, as lim- 
ited in its duration, to the continuance of 
those peculiar circumstances, under which 
.it originated. (2) That jt was given for ad- 
vances to be made to the firm of Stephen 
and Henry Higginson only; "and, therefore, 
no advances made to either of those in- 
dividuals after the dissolution of their co- 
partnership, could be covered by it. (3)' 
That it was the duty of the plaintiffs to give 
notice to the defendants, within a reason- 
able time, of the advances they had made 
under the guaranty; and that their neglect- 
ing to do this discharged the defendants 
from all responsibility. 

Blate & Webster, for plaintiffs, assented 
to the rules adopted by the defendant's coun- 
sel, for construing the guaranty; but as to 
the inferences to be drawn from them, they 
differed widely. They contended: (1) That 
the situation of the parties, and the com- 
mercial objects of Stephen and Henry Hig- 
^nson totally disproved the argument, that 
this was a conditional guaranty, and limited 
to the continuance of the embai-go. That 
nothing expressed in the guaranty itsdf sup- 
ported such a construction, and it could not 
be taken up upon conjecture merely. (2) 
That from the express terms of the guaranty, 
and the extensive commercial operations con- 
templated by Stephen and Henry Higginson 
at the time it was given, it was evidently 
intended to be a continuing guaranty. That 
Wilder, the agent of Stephen and Henry Hig- 
ginson, was sent on to the continent for the ex- 
press purpose of increasing their means, and 
was to act according to circumstances, and 
at his own discretion- It was important 
that an extensive credit should be obtained 
there; and the guaranty must have contem- 
plated a course of dealings, and not a 
single transaction. That under such circum- 
stances it could not have been the intention 
of the parties to cover the first $50,000 only, 
that were advanced, when the advances were, 
from time to time, to be paid off by remit- 
tances; but to cover the $50,000, in which 
6FED.CAS. — 51 



Stephen and Henry .Bjgginson should be in- 
debted to the plaintiffs at one time, and up- 
on a balance of their accounts. That the 
defendants would themselves have loaned 
Stephen and Henry Higginson $50,000, if 
they could have readily commanded such a 
sum at tiie time it was wanted, but not be- 
ing able to do so, they were willing to give 
theh: guaranty for that amount to any other 
person, who would advance it That the 
greatest restriction, therefore, that could pos- 
sibly be put upon the terms of this guaranty 
was, that after a debt had been run up to 
the full amount of $50,000 all payments 
made on the general account should be ap- 
plied to its discharge. In other words, that, 
if Wilder could open a negotiation with the 
plaintiffs, and obtain from them advances for 
the purpose of carrying on the contemplated 
speculations on the continent, the defendants 
would be answerable for such advances to 
the extent of $50,000. Mason v. Pritchard, 
2 Camp. 436, 12 East, 227; Merle v. Wells, 
2 Camp. 413; Bastow v. Bennett, 3 Camp. 
220; Sturgis v. Bobbins, 7 Mass. 301. 

STORY, Circuit Justice (after stating the 
facts). There are several questions of law 
in this case, upon which it is now my duty 
to insti'uct you. 

The first point is, what is the true construc- 
tion of the letters of the defendants to the 
plaintiffs, of the 15th of December, 1808, 
which is the main hinge of the whole of this 
controversy? I am clearly of opinion, that, 
in point of law, it is not an absolute under- 
taking for the payment, in the first instance, 
of all advances made to Stephen and Henry 
Higginson, not exceeding 50,000 dollars. It 
is in fact an original collateral undertaking 
to guaranty the payment of such advances; 
and consequentiy the debt Is properly the 
debt of Stephen and Henry Higginson, and 
the defendants are liable only upon theU: 
default, aad to the extent of the guaranty. 
It has been asserted, that the guaranty is 
conditional, having reference to the then 
state of our commerce; and that the embargo 
being removed, the implied condition, upon 
which the advances were to be made, viz. 
the impracticability of Stephen and Henry 
Higginson's remitting funds to Einrope, was 
completely done away before any advances 
were made; and that the defendants are, 
therefore, absolved from all responsibility. 
There is notiung in this argument The let- 
ter contains no such implied condition; and 
it would be extremely dangerous for com-ts 
of law to indulge themselves in searchmg 
after such hidden and conjectural meanings 
in such an insti-ument. It is sufficient for 
us, that the language of the letter speaks 
not in such ambiguous or hypothetical terms. 
As httie ground is there for the argument 
that the plaintiffs were, by the terms of the 
letter, bound to look to tiie application of the 
funds, advanced by them to the agent of 
Messrs. Stephen and Henry BUgginsto, undei- 
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the guaranty. Thp plaintiffs were not bound 
to see, whether the agent properly applied 
the advances or not; or whether he piir- 
chased .with them French goods, or any other 
goods. He was to act solely under the ia- 
structions of liis principals, with which the 
plaintiffs had nothing to do; and the defend- 
ants are liable fOr all advances, bona fide 
made under the guaranty, even though the 
agent may have applied them contrary to 
the instructions of his principals. 

Having thus fixed the interpretation of thb 
letter on this point, that it is a mere guaranty 
of the debt of third persons, the next question 
upon its eonsti'uction is, to whom are the ad- 
vances to be made. If there be any thing 
dear in this cause, it is, that the advances 
are to be made to Stephen Higginson, Jr., 
and Henry Higginson, then copartners in 
trade under the firm of S. & H. Higgin- 
son. It follows, therefore, that it covers on- 
ly advances made to them jointly on their 
joint credit, and not' advances made to them 
severally upon their several credit. Unless 
then it shall be completely established, that 
the advances were made on the joint account 
of the firm, there is an end of the plaintiffs' 
case. 

Another question upon the construction of 
this letter is, whether it contains a limited or 
a continuing guaranty; in other words, 
whether it be a guaranty for advances made 
to the amount of 50,000 dollars, and when 
that sum is once advanced, it is exhausted; 
or, whether it covers any fm-ther advances, 
made from time to time, after the 50,000 dol- 
lars have been once advanced, provided, at 
the time of such advances, the balance then 
due to the plaintiffs, does not, with such ad- 
vances, equal the stipulated sum of 50,000 
dollars. Upon examining the terms of this 
letter I am of opinion, that it is a guaranty 
limited to a single advance of 50,000 dollars; 
and that when once this sum is advanced, 
the guarantors are no longer liable for any 
future advances, whatever may be the 
state of the accounts between the parties. 
The language of a letter should be very 
sti-ong, that would justify a com-t in holding 
the guaranty to be- a continuing guaranty, 
which is to cover advances, from time to 
time, to the stipulated amount, toties quoties, 
until the guarantor shall give notice to the 
contrary. I see nothing in this letter to justi- 
fy such a conclusion; and in every doubtful 
case, I think, that the presumption ought to 
be against it. If, therefore, in the present 
ease the advances to Stephen and Henry Hig- 
ginson ever equalled 50,000 dollars, all sub- 
sequent advances, although the debt of 
Stephen and Henry Higginson may have 
been, at the time, diminished by payments, 
so as to be far within that sum, are beyond 
the reach of the guaranty. 

The next point in the cause, is, as to the 
effect of the dissolution of the partnership of 
Stephen and Henry Higginson. From the 
moment 'that dissolution was made known to 
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the plaintiffs, all right to make future ad- 
vances upon the credit of the firm was com- 
pletely done away. To be sure, the plaintiffs, 
by agreeing to make the stipulated advance 
of 50,000 dollars, and specifying that in writ- 
ing to Mr. Wilder, and agreeing to accept his 
bills to that amount, might have rendered 
themselves liable to pay to a thurd person, 
who should take the bills upon the credit of 
.that written agreement, to the full amount. 
And in relation to contracts actually made 
by Mr. Wilder upon the footing of that, agree- 
ment, and advances made, or agreed to be 
made by the plaintiffs to satisfy such con- 
tracts, before notice of the dissolution, the 
plaintiffs would be entitied to hold the de- 
fendants liable under the guaranty, if the 
conti'acts were made with third persons upon 
the faith and credit of the plaintiffs' accept- 
ance. But as to all other future advances, 
notice of the dissolution of the partner- 
ship was a complete revocation of all authori- 
ty to make such advances, at least so far as 
respects the defendants. The dissolution was 
publicly announced in May, 1809, in the news- 
papers in Boston, to take place on the first 
day of September of the same year. The de- 
fendants had due notice of such dissolution, 
and had a right to consider, that all advances 
made by the plaintiffs, after a knowledge of 
such dissolution, were advances made on the 
credit of the partners severally, and not on 
the partnership account, or on the credit of 
the guaranty of the defendants. And even 
if there was a secret understanding between 
Stephen Higginson, Jr., and Hem-y Higgin- 
son, after such dissolution, that the ship- 
ments made by ]Mr. Wilder, and the advances 
made by the plaintiffs for the payment there- 
of, should be considered as made for their 
joint interest, in the same manner as if the 
partnership were not dissolved, and the plain- 
tiffs upon the supposition of such joint in- 
terest actually made such advances, still if 
this was unknown to the defendants, and 
they never had notice of such understanding, 
they are not bound by their guaranty for the 
payment of such advances. 

As to the manner in which the payments 
and remittances, made by Stephen and Hen- 
ry Higginson, or by Stephen Higginson, Jr., 
to the plaintiffs are to be applied, the law is 
perfectly clear. Where a debtor owing sev- 
eral debts, makes any payment to a creditor, 
he has a right to apply it to what debt he 
pleases. If he makes no specific appropria- 
tion, the creditor may apply it as he pleases: 
And where neither party appropriates it, the 
law will apply it according to its own notion 
of the intrinsic equity and justice of the case. 
In the present case, the plaintiffs had a guar- 
anty of the defendants for the advances to 
the amount of 50,000 dollars, and a guar- 
anty of Henry Higginson for advances to the 
amount of 50,000 florins; and they furttier 
agreed, at least as eaa-ly as the 8th of Jan- 
uary, 1809, to give to Stephen Higginson, Jr., 
on his own account an additional credit 
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of 50,000 dollars. Now, wbere a creditor 
holds several funds, or, what is the same 
thing, has agreed to advance money npon 
the footing of several distinct credits, he is 
bound to state at the time of the advance, 
upon which credit it is actually made. At 
least, if he does designate in his hooks or cor- 
respondence the particular credit, upon which 
particular advances are made, he is not at 
liberty to change the credit afterwards upon 
any new occurrence, which may materially 
affect the rights of third persons. 

In the present case, the plaintiff has char- 
ged certain advances, as made on the credit 
of the guaranty of the defendants, and oth- 
ers, as on the guaranty of Henry Higginson; 
and others are without any specific state- 
ment of any guaranty, on which they were 
made. As to the two former advances the 
plaintiffs are bound by then- original charges, 
and cannot now transfer them from the one 
guaranty to another. And as to the last, 
they must be deemed, under the peculiar cii'- 
cumsfances of this case, to have been made 
on the several credit of Stephen Higginson, 
Jr., to whom they are charged. 

There is another point in this cause, which, 
if it were alone, would, in my judgment, be 
conclusive against the plaintiffs. Assuming 
that all the advances of the plaintiffs were 
actually made upon the credit of the pai'tner- 
ship of Stephen and Hem-y Higginson; yet 
it appears, that in August, 1810, the plain- 
tiffs, at the request of Henry Higginson, and 
with the implied assent of Stephen. Higgin- 
son, Jr., and upon a statement, that the part- 
nership had been dissolved for a whole year 
before that time, did actually transfer the 
partnership balance, then due, in certain pro- 
portions, to the several and separate accounts 
of Stephen Higginson, Jr., and Henry Hig- 
ginson, and gave credit to them severally for 
their respective shares of such balance, until 
after they both became insolvent (more than 
three years afterwards) without the facts 
having been in any way communicated to the 
defendants. In my judgment, this giving a 
new and unlimited credit to them severally, 
upon their several accounts, for that balance, 
without any communication with, or assent 
by the defendants, was a complete discharge 
of the defendants from their original guar- 
anty. It was in the highest degree injurious 
to tiem, and must be considered, so far as re- 
spects the defendants, as an agreement by 
the plaintiffs to hold that balance upon the 
sole ci'edit of the partners themselves in the 
proportions with which they were chai'ged 
in their separate accounts. If a creditor will 
undertake to give a new credit to his debtor, 
and thereby materially to change the situa- 
tion of a surety, and a fortiori of a guarantor, 
the latter is absolved fi*om all responsibility, 
unless he has notice of, and becomes party to, 
the new transactions. 

The last point of law, which it is necessary 
to consider, is, whether any notice was nec- 
essary to have been given of the amount of 



the advances made" by the. plaintiffs to the 
defendants. It appears that the -plaintiffs did 
inform the defendants of their readiness to 
make the stipulated advance of $50,000, as 
soon after their receipt of the letter of guar- 
anty as was practicable; so that the point is 
narrowed to the consideration of the ques- 
tion, whether notice was necessary of the 
amount of the advances, after they were 
actually made. And I am most distinctly of 
opinion, that it was the duty of the plain- 
tiffs, within a reasonable time after the ad- 
vances were actually made, to give notice 
thereof to the -defendants, and that reliance 
was placed upon their guaranty to insure the 
repayment. And if notice was not given in 
a reasonable time, nor imtil after a material 
change in the circumstances of the debtors, 
such laches of the plaintiffs was a complete 
discharge of the defendants from their guar- 
anty. The first notice given to the defend- 
ants of any advances in the present case, 
was not until near the dose of the year 1813, 
more than three years after all the advances 
were made, and when both of the debtors 
had become insolvent. Dming this period 
an active correspondence was kept up be- 
tween the plaintiffs and the defendants, near- 
ly fifty letters having passed between ihem, 
in which not one syllable is to be found rela- 
tive to any advances to Stephen and Henry 
Higginson, or either of them. Nor is this ex- 
traordinary silence imputable to any accident 
or mistake. It appears from a letter of the 
plaintiffs to Col. Perkins (a witness in the 
case) that it was studied and intentional. 
Under these circximstances I am bound to de- 
clare, that the law holds the plaintiffs guilty 
of such laches, as discharges the defendants 
from all liability for the advances actually 
made. Verdict for the defendants. 
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The CRENSHAW. 
[Blatchf. Pr. Cas. 631.] * 
Circuit Court, S. D. New York. Nov. 18, 1861. 
Pkize — Disposition op Cargo PESDisa Appeal. 
In this case the cargo of the prize vessel, con- 
sisting of tobacco, was suffering damage from 
exposure to the weather and from confinement 
in the hold of the vessel, and the price of the 
article had increased since the capture. The 
cargo having been condemned in the district 
court, the claimants, after appealing to this 
court, applied to this court for the delivery of 
the cargo to them on the usual stipulation. The 
court denied this application, but appointed com- 
missioners to appraise the cargo, and ordered 
it to be sold and the proceeds to be brought into 
court. 

NELSON, OU^euit Justice. This is a mo- 
tion on behalf of J. and J. K. Caskie, claim- 
ants of ISO hogsheads and 47 half-hogsheads 
of tobacco, on board of the schooner Cren- 
shaw, lying at the wharf of the Union stores, 
in the city of Brooklyn, for an order for the 
delivery of the tobacco to the claimants, 

'■ pieported by Samuel Blatchford, Esq.] 
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upon their stipulation to account for the pro- 
ceeds in the case of a decree against them on 
the final hearing, or for such other order or 
relief in the premises as the comrt may see 
fit to grant The vessel and cargo were 
seized and libelled in the district coiurt for an 
alleged attempt to violate the blockade of 
one of the ports of the state of Virginia. A 
decree was rendered in that court, condemn- 
ing the vessel and part of the cargo, as law- 
ful prize, including the tobacco in question 
[The Hiawatha, Case No. 6,451]; and the 
case is now pending in this court, on an appeal 
from that decree. The groimd upon which 
this motion is placed is, that the tobacco is 
suffering damage and deterioration in value 
from exposure to the weather, and also from 
confinement in the hold of the vessel; and 
the claimants have been obliged to teep a 
person constantly employed, at their own ex- 
pense, in guarding and taking care of it, so 
as to prevent, as far as possible, further in- 
jmy and damage. The government, the cap- 
tors, object to the delivery of the property 
'to the claimants on stipulation, but do not 
deny that the facts set forth furnish proper 
ground for an interlocutory order of sale, 
the proceeds to be brought into the registry 
of the court, to abide the event of the suit. 
It further appears upon the papers upon 
which the motion is founded, that the price 
of the article has greatly increased since the 
capture, and that it would for the interest 
of all parties concerned that the same dispo- 
sition should be made of it by which a sale 
can talce place in the present market As 
the property has been condemned as lawful 
prize, in the cotirt below, the appellate court 
would not except in extreme and very spe- 
cial cases, deliver it to the claimants upon 
the usual stipulation. It might be othei-wise 
if the decree had been in their favor. But 
being against them, an enhanced interest ex- 
ists, in the behalf of the captors, that the 
property the subject of the litigation, should 
be preserved with all reasonable security, to 
abide the result. 

I therefore direct an order of sale to be en- 
tered, and appoint Morris Franklin and Fred- 
erick W. Welchman, Esquires, commission- 
ers, to enter the vessel (now in the custody 
of the court through its marshal) and exam- 
ine and appraise the value of the 180 hogs- 
heads and 47 half -hogsheads of tobacco, and 
order that after such appraisal, a public sale 
of the same be made by the marshal, under 
the direction of the commissioners, and at 
such time and place as they shall direct 
giving at least three days' notice of the sale, 
to be given in such papers as they shall des- 
ignate, and that the proceeds of the sale be 
brought into this court, to be placed or in- 
vested by the clerk according to the direc- 
tions of the court 

[NOTE. For subsequent proceedings relating 
to the condemnation of this vessel and her cargo, 
see note at the end of The Hiawatha, Case No. 
6,451.] 
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CRENSHAW, The. See Cases Nos. 6,450- 
6,452. 

CRENSHAW CBOTTS v.). See Case No. 1,- 
690. 

CREOLE, The (MCAFEE v.). See Case No. 
8,655. 

CRBOKE, The (SMITH v.). See Cases Nos. 
13,032 and 13,033. 



Case Wo. 3,385. 

CRERAR V. MONTREAL OCEAN STEAM- 
SHIP CO. 

[Cited in Donaldson v. McDowell, Case No. 
3,985. Nowhere reported; opinion not now ac- 
cessible.] 

Case ITo. 3,386. 

The CRESCENT, 

[Cited in The J. F. Spencer, Case No. 7,316. 
Nowhere reported; opinion not now accessi- 
ble.] ^^^^^ 

ORESCENT CITY, The (SEAMAN v.). See 
Case No. 12,581. 
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CRESCENT CITY ICE CO. v. STAFFORD. 

[3 Woods, 94.] * 
Cu;cuit Court D. Iiouisiana. Nov. Term, 1877. 
Decedent's Estates — Rights of Administrator- 

1. A court of probate cannot authorize an 
administrator to take possession of any prop- 
erty of which the title or right of possession is 
not in the estate of the intestate. 

2. The title of property belonging to the es- 
tate of a decedent vested in an administrator 
appointed by the court of the domicile of the 
decedent, is not divested by the transportation 
of the property .to another state to he sold m 
its markets. 

3. An administrator appointed in such other 
state is not entitled to the possession of such 
property so transported thereto for sale. 

In equity. Heard upon motion for an in- 
junction pendente lite. The substance of 
the bill was that the complainants were a 
commercial association, a partnership doing 
business under the name and style oi 
the Orescent City Ice Co., in the city of NeTv 
Orleans, whose members were composed oi 
citizens of several states of the United States 
other than the state of Illinois; that the re- 
spondent was a citizen of the state of IIU- 
nois; that the firm of Hess & Reid, of Illi- 
nois, were the owners of three barges lader 
with ice, and that on February 24, 1877 
they sold the cargoes of ice laden on the 
three barges to one Bowles, who paid ii 
cash therefor the sum of §849.25, and agi-eec 
to pay, upon the delivery of the ice in Ne\N 
Orleans, the freight thereon, which amount 
ed to about ?58; that after the contract o: 

^ [Reported by Hon. William B. Woods, Cir 
cuit Judge, and here reprinted by permission. 
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purchase bad been entered into, and wWIe 
tlie ice -was tlius laden on board of these 
barges, and remained within the state of 
Illuiois, the said Bowles departed this life. 
Two citizens of Illinois, to wit. Summers and 
Turner, were appointed administrators of 
her estate by the proper mortuary court hav- 
ing jurisdiction over the same within the 
state of Illinois; that they were duly quail- 
fled and entered upon their duties as admin- 
istrators; that said Summers and Turner, 
as such administrators, finding that the val- 
ue of the ice, upon its delivery in New Or- 
leans, would not more than equal the freight 
contracted to be paid, sold the same to the 
complainants for the amount of the freight, 
to wit, §58, which was paid to the said Hess 
& Reid, to whom the same was due; that 
the respondent, without any right or color 
of title, was interfering with the possession 
of complainants; that he was insolvent, and 
they prayed that he, his servants and agents, 
be enjoined from fm'ther interference with 
their possession of the ice. 

The "Exhibit A" annexed to the bill, was 
the contract of sale of the ice, and show- 
ed that the ice was in the first instance sold 
by Hess & Reid to Miss Bowles for the sum 
of $849.25. It provided that the vendors 
shoiild cause the barges to be towed from 
Quincy, Illinois, to the city of New Orleans. 
As the consideration for the use of said 
barges, and the towing of the same, Mrs. 
Bowles agreed to pay to Hess & Keid the 
further sum of $58 as soon as the barges, 
or either of them, should land at New Or- 
leans, and upon notification by telegram of 
the fact; the money for this payment hav- 
ing been deposited by Bowles in Ricker's 
bank at Quincy, Illinois. The contract con- 
tained an authorization to Kicker to pay the 
said sum upon the receipt of said telegram. 
The contract further provided that if all of 
the barges were sunk, Hess & Reid were to 
repay to Bowles the $849.25, or if any of 
them were sunk, proportionately for the 
same. The exhibits further showed the pay- 
ment of $58 to Capt Sawyer, who received 
the same for Hess & Reid. The affidavits 
on behalf of the respondent showed that he 
has been appointed provisional administra- 
tor of the estate of Bowles in the state of 
Louisiana, and as such administrator, and 
under the order of the mortuary com't 
in Louisiana, claimed the right to pos- 
sess and dispose of said ice, and a denial in 
the most emphatic manner that the Illinois 
administrators had reduced said ice to pos- 
session within the state of Louisiana. 



J. Ad. Rosier, John Finney, and H. O. 
Miller for complainants. 

T. A. Bartlett, for defendant. 

BILLINGS, District Judge. The point was 
urged with gi-eat force by the solicitor for 
defendant, that there was a conflict of juris- 
diction between the courts, and that the 



(Case No. 3,387) OEESCENT 

mortuary court which appointed the defend- 
ant administrator was seized of jurisdiction, 
over this property. There is no conflict of 
jurisdiction, nor can there be in this case. 
It was not in the power of the mortuary 
court of Louisiana, by virtue of any order, 
to give the defendant authority to possess 
any property which did not belong to the 
estate of the decedent, and which the estate 
was not also entitled to possess. If any 
party has a better title or a better right to 
possess, he cannot be divested by any order 
of the mortuary court, and the question as 
to whether the property belongs to the es- 
tate of the decedent, and whether such 
estate was entitled to its possession, is open 
to all courts in which the same may be put 
at issue. 

The only question I need consider Is, 
whether the complainants show that they 
are entitied to the possession of the ice. 
This question carries with it the whole mat- 
ter which is now before me. It is not nec- 
essary to determine the validity of the sale 
to the complainants, or whether it was in ac- 
cordance with the laws of Blinois. The un- 
disputed facts are, that the personal prop- 
erty which belonged to the estate of the 
deceased was In Illinois at the time of her 
death, laden on board barges, bound for New 
Orleans under a contract which necessitated 
that it should be brought here charged with 
the freight; that the amount of freight 
equaled the value of the property, and that 
the money with which the decedent agreed 
to pay freight was in Illinois. Under these 
ch'cumstances, Illinois being the domicile of 
the decedent at the time of her death, I 
think that the administrators were certainly 
authorized to make provision for the pay- 
ment of the freight. It is not merely the 
case of personal property passing from the 
territorial limits of the state of a deceased 
person to another jurisdiction, but of prop- 
erty which had been destined and consigned 
under certain conditions for a market merely 
for sale, subject to an incumbrance which 
would consume tiie property, and might 
leave a residuary liability. It is the case of 
property shipped from the domicile of the 
decedent after her death to another place, 
merely as a place of market. It seems to 
me, under these circumstances, that prop- 
erty, vested in the administrators in Blinois, 
which is merely shipped into another state 
to be sold, does not pass out of the admin- 
istrators merely by crossing the state line. 
It is to all intents and purposes localized, 
so far at least as to allow the administrators 
of the place of the domidle to dispose of it. 
Whether they have disposed of it by a valid 
sale, it is not necessary now to say. They 
certainly had the right to authorize the com- 
plainants to pay the freight, and by their 
paying the freight they became subrogated 
to the rights* of the carriers, one of which 
is to hold the property until they are repaid. 
It. is not -the case of property merely passing 
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into this state, but it comes destined here 
by the decedent as a market, and charged 
with a bxu-den ■which, unless met by some 
one, would necessitate its sale by the car- 
riers, or from the nature of the locality its 
destruction by the semi-tropical heat. 

Justice Story, in his Conflict of Laws (§ 
520) says: "Indeed, according to the com- 
mon course of commercial business, ships 
and cargoes, and the proceeds thereof, lo- 
cally situated in a foreign counti-y at the 
time of the death of the owner, always pro- 
ceed on their voyages and return to the 
home point, without any suspicion that all 
the parties concerned are not legally entitled 
so to act, and they are taken possession of 
and administered by the administrator of 
the forum domicilii, with the constant per- 
suasion that he may not only rightfully do 
so, but that he is bound to administer them 
as part of the funds appropriately in his 
hands," See also Embry v. jVIillar, 1 A. K, 
Marsh, 300. 

I need not consider whether the restrictions 
created by the statute of Illinois as to sales 
by executors apply to properly shipped 
elsewhere for market, nor need I consider 
the claim of the administrator appointed in 
Louisiana with reference to the regularity 
of his appointment, or with reference to 
his right to the custody of property found 
here, which was a part of the estate of the 
decedent, and which was not sent here for 
market, and not burdened with the lien for 
freight up to its value, and possibly of not 
sulficient value unless immediately disposed 
of to discharge the obligation of the estate 
for the freight. It is enough for the pur- 
poses of this application to say, that this 
property is in the hands of the complainants, 
and has been put in their hands by the ad- 
ministrators of the deceased, who had the 
right to deal with it, certainly to the extent 
of providing for the payment of the freight, 
and the payment by the complainants of 
this freight gives them the right to hold this 
property, certainly until they are indemni- 
fied. 

Let, therefore, the injunction issue upon 
the complainants giving bond, with good and 
sufficient security, in the sum of $5,000. 



CRESCENT CITY LIVE-STOCK LAJSODING- 
& SLAUGHTERHOUSE CO. fLTVE- 
STOCK DEALERS' & BUTCHERS' 
ASS'N v.). See Case No. 8,108. 
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CRESSLER V. CUSTER. 

[1 LlacA, Pat, Cas. 216,] 

Circuit Court, District of Columbia. April 
Term, 1853. 

Interested Witness, 

[An assignee of a patent, who understands 
that he has acquired the right to use an im- 
provement thereto, is interested, and therefore 



incompetent to testify for the patentee on an 
interference to which the latter is a party, and 
which involves priority of invention of the im- 
provement in question.] 

On appeal from the commissioner of pat- 
ents. 

A. B. Stoughton, for appellant 

MORSBLL, Gh:cuit Judge. The commis- 
sioner's decision is dated the 10th of Decem- 
ber, 1851, and states that "whereas, upon the 
appointed day of hearing, of which due notice 
had been given to the parties, it appeared 
upon the testimony of James Campbell that 
Daniel Custer, one of the parties in this in- 
terference, described to the said witness in 
the month of July, 1850, the feeding-wheel 
marked H, the principal device in this inter- 
ference, and also described and represented 
the gauge-tube used in connection with the 
wheel; and whereas it did not appear from 
the evidence before this office that the said 
William Cressler did invent the above two 
devices involved in this interference earlier 
than the date of his application for a patent: 
therefore it is hereby declared, according to 
the evidence before this office, that Daniel 
Custer is the first inventor of the feeding- 
wheel and gauge-tube involved in this inter- 
ference." It appears to be understood that 
the only question that I am called upon at 
present to decide upon the reasons of appeal 
and the groimd of the commissioner's deci- 
sion is as to the competency of James Camp- 
bell, the witness on the part of Daniel Cus- 
ter, on the ground of interest in the witness. 
The usual test in such cases is whether the 
witness is interested in the event of the suit 
or issue— whether he is to lose or gain by the 
event; that is, whether he has an interest, 
legal or equitable, (if real,) which will be se- 
cured or continued to him in the event of 
success, or lost in the event of non-success, 
of the party in whose favor he is called as a 
witness. The report states "that in the year 
1849 Daniel Ouster patented a seed-planter. 
In the following spring he entered into some 
business arrangements with William Cress- 
ler for disposing of the machines. In the 
meantime a modified seed-planter was in- 
vented by one or both of the parties, each 
claiming to be sole inventor, and each ap- 
plied to the patent office for a patent— Dan- 
iel Custer on the 26th March, 1851, and Wil- 
liam Cressler on the 18th March, 1851. Each 
applied for a patent for the same improve- 
ment in said planters, namely, for a certain 
seed-distributing wheel or pinion-feeding 
wheel, together with a tube called a gauge- 
^be for sewing wheat," &c. In another 
pai't the commissioner says: "It should be 
also stated that the said Daniel Custer had 
patented a seed-planter November 13th, 1849, 
and that he had sold rights in sections of ter- 
ritory ta different individuals. James Camp- 
bell the witness, held in that patent an as- 
signed right." The assignment to the witness 
is referred to, and is to be found among the 
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papers on the face of -which, it does not ap- 
pear that the said improvement was as- 
signed; but the witness in Ms deposition 
says: "The reason I put some of their im- 
provements into my drills, I got them ofE 
their patterns to try them. I got off their 
tubes a couple of sets. I also got them 
wheels off their patterns. The fact is, I got 
all the castings off theh: patterns. I used 
the wheel marked H from July, 1850, with 
Mr. Jenkins* permission and with Custer's 
permission. I supposed that the wheel H 
was patented when I bought the right from 
Israel" (agent of Daniel Gustei-). Although, 
as I said before, it does not appear from the 
face of the assignment that the witness 
bought the improvement, yet he seems to 
have understood that the use of it formed a 
part of the consideration"; and the use of it, 
with the consent and permissidn of Custer, 
creates "an equitable right If, then, Custer 
succeeds in defeating Oressler in this case, 
the witness certainly had a right to expect 
that the use would be continued to him. On 
the other hand, if Cressler succeeded, the 
right would be withdi-awn. 

I am of opinion, therefore, and do so de- 
cide, that the said James Campbell was an 
interested and incompetent witness, and that 
his testimony ought to be rejected. 



Case HIo, 3,889. 

CBESSON V. GBESSON. 

[6 Am. Law Heg. 42; 5 Pa. Law J. Rep. 431.] 

Circuit Court, E. D. Pennsylvania. May Term, 
1857. 

Construction of Will— Charitable Use. 

1. Testator, domiciled at Philadelphia, devised 
certain lands in Pennsylvania to twelve trus- 
tees "in trust for the formation and support 
of a home for the aged, infirm or invalid gen- 
tlemen and merchants, where they may enjoy 
the comforts of an asylum — not eleemosynary, 
but, as far as may be, by the addition of their 
own means, and by reference to the Prytanenm 
of ancient Athens, an honorable home — with 
the hope that it may be perpetuated and en- 
larged by the bequests of its grateful inmates, 
until it shall become worthy of the city of 
Penn, and a blessing to a class whose wants 
have, hitherto been overlooked; leaving to my 
trustees full power to conduct and carry out 
this institution on the best possible plan, and 
to provide for its permanent usefulness in or 
near my native city." 

2. On bill filed and claim made by the residu- 
ary devisees under the will, and by the heirs 
at law of the testator, to have the devise de- 
clared invalid, inoperative and void: EeM, that 
the devise was good under the laws of Pennsyl- 
vania, and was valid as a charitable use. 

3. "Whether independent of the charitable 
character of the devise it could be sustained as 
a trust, quaere? 

St. Geo. T. Campbell, Jimkin, Parsons & 
Bell, for residuary devisees and heirs at law. 

E. K. Price and J. B. Townsend, for trus- 
tees. 

k:ANE, District Judge. The testator, Mr. 
Elliott Cresson, a resident citizen of Phila- 



delphia, made the following provision by his 
last will and testament: "I give and be- 
queath to my friends, Joseph R. IngersoU, 
Eli K. Price, John W. Olaghom, B.P.Rivinus, 
Frederick Fraley, William Parker Fouike, 
Thomas S. Mitchell, Dr. Karkbride, Joseph 
Harrison, and my executors hereinafter 
named, my lands in Clinton county, Pennsyl- 
vania, or the proceeds thereof, if sold during 
my lifetime, in trust for the foundation and 
support of a home for aged, infirm, or in- 
valid gentlemen and merchants, where they 
may enjoy the comforts of an asylum,— not 
eleemosynary,— but, as far as may be, by the 
addition of theii' own means, and by reference 
to the Prytaneura of ancient Athens, an hon- 
orable home,— with the hope that it may be 
perpetuated and enlarged by the bequests of 
its grateful inmates, imtil it shall become 
worthy of the city of Penn, and a blessing 
to a class whose wants have hitherto been 
overlooked, leaving to my said trustee full 
power to conduct and carry out this institu- 
tion on the best possible plan, and to provide 
for its permanent usefulness in or near my 
native city." 

The legal validity of this provision is tiie 
only subject of controversy in the present 
suit I may be misled, perhaps, by a desire 
to establish such a trust as I think this was 
intended to be; but the question has not 
seemed to me at any time a doubtful one 
under the established law of Pennsylvania. 
It is by reference to this law that it must be 
considered and decided,— a law, in some re- 
spects, more liberal and wiser than that of 
England,— though not dissonant from it in 
principle,— the law, under which charities 
have taken root and borne fruit among us 
beyond any example to be found in those 
states that have yielded to a less enlightened 
policy. Tet, I would by no means be under- 
stood as implying, that such a charity as 
this would not commend itself to the guard- 
ianship of the English chancery. There is 
not, so far as I have read, and never has 
been, an objection, statutoiy or judicial, to 
the recognition of a pm'ely charitable use, 
where the donee was not a corporation. The 
inhibition in Magna Charta referred only to 
lands given to reUgious houses; and so did 
the statutes that followed it There never 
was a time, as both the argument and the 
judgment in Vidal v. Mayor, etc., 2 How. 
[43 TJ. S.] 128, justil^ me in affirming, when 
a grant or a devise to an individual for an 
adequately expressed use, not superstitious, 
was without protection in England. More- 
over, in determining what uses were ade- 
quately e2cpressed, the English chancellors 
have been ingenious even to astuteness on 
the side of charity. The cases tiiat were 
cited in the discussion before ua show this 
sufflcientiy, but there are a few others equal- 
ly if not more striking. Among them is that 
of Townsend v. Cams, 3 Hare, 257, where 
the trust was "topay, divide, dispose unto and 
for the benefit or advancement of such socie- 
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ties, subscriptions, or purposes, having re- 
gard to the glory of God in the spiritual 
welfare of his creatures, as the trustees in 
then; discretion shall see fit" Another, not 
less marked, is that of Whicker v. Hume 
(decided in 1852) 10 Eng. Law & Eq. 217, 
where a bequest was sustained upon trust 
"to apply and appropriate in such manner 
as the trustees in their absolute and imcon- 
trolled discretion think proper and expedient 
for the benefit and advancement and propa- 
gation of education and learning in every 
part of ttie world." This reminds one of the 
language of Mr. Smithson, "an establishment 
for the increase and diffusion of knowledge 
among men;" but it is not the broadest of the 
eases in the modern books. I think the be- 
quest in Nightingale v. Gouldbourn, 2 Phill. 
394, to the chancellor of the exchequer, "to 
be appropriated to the benefit and advantage 
of my beloved country, Great Britain," which 
was sustained as a charity, may claim a still 
greater latitude of application; and the trust 
for "the inci'ease and encouragement of good 
servants," (public, it might be argued, as well 
as domestic,) devolves an equally large dis- 
cretion on the trustees, Loscombe v. Win- 
tringham, 13 Beav. 87. But the case which 
struck me most forcibly, as it is the 
latest, is one decided by the master of the 
rolls in November last, to which I have been 
guided by the learned annotator of the forth- 
coming edition of Hill on Trustees. It is 
that of University of London v, Tarrow, 
26 L. J. Ch. 70. The bequest there was for 
"founding, establishing, and upholding an in- 
stitution for investigating, studying, and, 
without charge beyond immediate expenses, 
endeavoring to cure maladies, distempers and 
tnjui-ies, any quadrupeds or birds, useful to 
man, may be found subject to;" and to pay 
a salary to a "superintendent or professor 
of the institution and its business," who 
shall "annually give on the business of the 
said institution at least five lectures In Eng- 
lish and free to the public:"— -a sort of barn- 
yard sanitarium, held valid as a charity un- 
der the statute of Elizabeth. 

So much as to the law of England. But 
the immediate question is as to our own. 
And here we may begin by remarking, that 
however our courts may have at any time 
differed in their theories as to charitable 
uses, their controlling aim throughout all the 
decisions has been to guard against the fail- 
ure of a charity. We know now, that the 
statute of 43 Elizabeth was only remedial, 
as indeed its words import, and that the pol- 
icy it sought to vindicate was part and par- 
cel of the more ancient English law. But 
when Pennsylvania was settled, this truth 
had not yet been developed by the researches 
of legal antiquaries; and more than a centiiry 
later. Lord Loughborough, commenting on 
Porter's Case in 1 Coke, 16, doubted whether 
his court could have established a charity be- 
fore the statute. Attorney General v. Bowles, 
2 Ves. Sr. 546. The men who founded this com- | 



monwealth In 1682 were probably no better 
read in the mysteries of jurisprudence than 
the lawyers fhey left in the old country; but 
■Qiey brought with them principles of civil 
polity, matm-ed in suffering, that determined 
easily and wisely what was that law of Eng- 
land which approved itself to their circum- 
stances. They founded no chm-ch establish- 
ment, for they held that Almighty God is the 
sovereign lord of conscience; and they repu- 
diated the whole absurdity of superstitious 
dissent,— if for no better reason,— because it 
had been the offensive stigma of their own 
religious opinions, and they had fled to the 
wilderness to escape from It. They institut- 
ed no poor-rates; but they knew that the poor 
must be always with them, and their sec- 
tarian usages had taught them to distinguish 
between the silent beneficence of a brother- 
hood and the ostentatious, degrading, charity 
of an almshouse. It is the questionable wis- 
dom of much later times that rejoices in dis- 
seminating corporate immunities. William 
Penn's associates held then: church lands, 
and endowed their schools, and managed 
their charities, without them; and so did 
then: successors for four-fifths of a centm-y. 
How could the doctrine of charitable uses, 
the exceptional corrective of a system that 
sought to regulate conscience hy law, and 
that denounced ecclesiastical endowments, 
find a place in the common law of such a 
people? 

We incline therefore to the opinion so ably 
enforced by Judge Baldwin in the case of 
Zane's Will. 1 Brightiy, N. P. 350, note, that 
as there never was a superstitious use in 
Pennsylvania, to be exti-uded by the law, so 
there was no need of the devise of a charita- 
ble use to save a trust which sound policy 
commended. But, whether so or not, the case 
of Witman v. Le3^ 17 Serg. & R. 93, has 
placed our Pennsylvania charities on a per- 
fectiy safe basis. 'It is sufficient to say," in 
the words of Chief Justice Gibson, "that it is 
immaterial whether the person to take be in 
esse or not; or whether the legatee were at 
the time of the bequest a corporation capable 
of taking or not; or how tmcertain the ob- 
jects may be, provided there be a discretion- 
ary power vested anywhere over the applica- 
tion of the testator's bounty to those objects; 
or whether the corporate designation has 
been mistaken; if the intention sufficiently 
appears in the bequest, it is to be held vahd." 
"We certainly," he adds, in Pickering v. 
ShotweH, 10 Barr [10 Pa. St] 25, "will not 
let a charitable bequest fail, where there is a 
discretion or an option given to trustee; and 
if he cannot apply it to aU the contemplated 
objects, it will be sufficient if he can apply 
it to any of them; nor need the power to act 
at discretion be expressly given, if it can be 
implied from the nature of the trust." 

Taking this then as the law of the state, 
let us turn to the disposition in Mr. Cresson's 
wiU. It is iu trust, as we read it with scarce 
a change except of punctuation, "for the 
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foundation and support of a home for aged, 
infirni or invalid gentlemen and merchants, 
where they may enjoy the comforts of an 
asylum;" this asylum not to be "eleemosy- 
nary," but sustained by the inmates, "as far 
as may be, by the addition of theu: o\nx 
means;" and its character, "by reference to 
the Prytaneum of ancient Athens," that of 
"an honorable home." Words follow express- 
ive of the testator's hope that the institution 
may prosper and be enlarged by endow- 
ments from its inmates; and then the trus- 
tees are fully empowered to '"'conduct and 
carry it out on the best possible plan." It is 
said this is eauivocal— first, as to the bene- 
ficiaries, and second, as to the scheme of be- 
neficence. It is aslied, who is a gentleman 
and who a merchant? I do not propose to 
answer the question es: cathedra. There is 
no language so precise, that a judge can 
safely pass upon its import, till time and 
contingency present the occasion for inter- 
preting it Who are "the poor"? Witman v. 
Lex [supra], and other cases innumerable. 
Who, "the blind, the lame"? Com. v. Elliott 
Cease unreported]. Who, the "orphans"? Vi- 
dal V. Mayor, etc., [supra]. No doubt these are 
adequate designations in a charitable be- 
quest Yet "poverty" is only a relative term; 
the absolutely blind and lame are imderstood 
not to be within the provision of the Wills 
legacy, but only those whose infirmity may 
be susceptible of cure; and the Girard Col- 
lege was organized for several years before 
its officers, though assisted by all the critics, 
could determine which one of three defini- 
tions was the appropriate one to be given to 
Mr. Girard's language. I am not aware that 
either of these bequests, abundantly litigated 
as they were in their day, was ever assailed 
for uncertainty of its terms. "Gentleman" 
and "merchant" may be words to which the 
different lines of a dictionary attach different 
meanings; as they do indeed, to almost all 
the words of om: language; but they are 
words defined— good English words; and when 
occasion requires, it may be hoped that the 
trustees or a com-t will be able to under- 
stand them. It is not enough to impeach a 
charitable use, or any use whatever, that 
men are not undivided as to the meaning of 
its phrases. How often are our courts occu- 
pied in the interpretation of wills of aU sorts, 
and how often does a revisory tribunal in- 
struct them that their interpretation has been 
wrong! 

Is there a fatal ambiguity in the scheme 
of beneficence, the nature of the, charity? 
Let us look at the language of the trust re- 
ferring ourselves, step by step, to the 
standards of lexicography. It proposes to es- 
tablish "a home," a dwelling place,— not 
"eleesmosynary," not living upon alms, not 
depending upon charity,- for the inmates are 
to contribute from "their private means;" 
and it is to be accounted "an honorable 
home," admission to it being "a token of 
honor," by analogous reference to the Pry- 
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taneum of Athens; "in which the liberty of 
eating was one of the highest mai'ks of 
honor." See Johnson's Dictionary, and the 
Encyclopaedia Americana, tit "Prytaneum." 
The persons to be admitted are "gentlemen" 
and "merchants." The latter of these terms 
has been defined judicially and by statute, 
over and over again, as every one conv^sant 
with the bankrupt law knows. Whether the 
same definition is the appropriate one in this 
case, may be gravely doubted; but it is 
enough for our purpose, that in the absence 
of a better, it ascertains for us who may be 
the beneficiaries under Mr. Cresson's will. 
A "gentleman," according to Dr. Johnson, 
is 1st "a man of bu:th, of extraction, but not 
noble," in which sense the term does not be- 
long to the language of our country; but 
2nd, it also describes "a man raised above 
the vulgar by his character or post"— the 
very man, in this sense, for whom all would 
solicit an honorable home. And, finally, the 
inmates of this "asylum" or place of retreat 
are to be "aged, infirm, or invalid," old or 
feeble, or disabled by sickness. I have gone 
through all the words, with the aid of John- 
son's quarto. The interpretation they sug- 
gest has struck me from the first as the 
natural and obvious intent of the testator. 
It is easy to travesty his meaning; to define 
a gentleman as one almost noble by birth- 
righl^ a merchant as an importer of foreign 
goods, or a dealer in tape and pins,— and to 
laugh at an American Prytaneum, as a place 
where laws are to be digested or wheat 
stored. And it might be ably argued, that 
the institution could not be a charity, be- 
cause it is desci'ibe^ as "not eleemosynary." 

But by what right should we so negative 
the objects of the bequest? Our law books 
may tell us that "eleemosynary" is contra- 
distinguished to "civil," and that it imports 
something "constituted for the perpetual dis- 
tribution of the alms or boimty of the 
founder" (2 Kent Comm. 274),— a definition, 
by the way, that invites many qualifications 
to make it applicable to the very law it pur- 
ports to illustrate. But Mr. Cresson was not 
a lawyer; he no doubt thought that he had 
defined his own meaning of the term, when 
he said that his inmates should contribute, 
if practicable, something towards their own 
support; for he may have reasoned, that a 
man who ministers to his wants fcom his 
own means, and is looked to as one who may 
endow the home in which he is living, can- 
not properly be said to be "living upon alms" 
or entirely "dependent on charily," which, 
according to Dr. Johnson, is the character- 
istic of "eleemosynary" life. 

It would hardly be argued, that a founda- 
tion, such as we have supposed was within 
this testator's view, is not in law and in fact 
a charity. It would be' against the spirit of 
the age to withhpld from it this title, simply 
because the inmates were expected to help 
the institution that helped them, or because 
the just sehsibUities of the founder had taken 
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pains to distinguish, it from a poorliouse. It 
would be to rule out all our best charities 
from the category, our hospitals, colleges 
and churches among the rest. It is the beau- 
tiful characteristic of our Christian charities, 
that they do not wait for penury and pauper- 
ism to invoice their benevolence. They know 
that in. our country absolute destitution is the 
almost certain badge of profligacy; and they . 
seek to maintain even among the poorest, 
the honest pride which revolts at the idea of 
a confessed dependence upon alms. The re- 
ligious society to which ]Vfr. Cresson belonged 
has always been remarkable for the cautious 
secrecy with which it makes provision for its 
poor. I have never heard of a Quaker pau- 
per; and I believe there are very few, even 
among those who contribute most largely to 
the liberal assessments of the sect, who know 
to what individuals or in what measure their 
charity is dispensed. I believe, too, it is the 
fact, that their beneficiaries, except the very 
infirm, do sometliing or appear to do some- 
thing towards their own maintenance. 

We have considered the case thus far, as 
pi-esenting the question of a charitable use. 
It was easiest so to consider it. But the 
court is not to be undei'stood as expressing a 
formed opinion that the devise might not be 
supported upon the basis of an ordinary 
trust. The donees are designated by name; 
they are competent to take and hold, and 
their estate is defined; and the cestuy que 
trusts, the character and extent of their sev- 
eral interests, and the circumstances and 

' manner in which the fund is to be applied to 
their benefit, might seem adequately set out 
by reference to the discretion vested in the 
ti-ustees; "id certum quod certum reddi po- 
test." The leading object of the trust ascer- 
tained; they have "full power to conduct and 
carry out the institution on the best possible 
plan, and to provide for its permanent use- 
fulness." Meanwhile, as has been intimated 
already, this court does not undertake to de- 
fine for them the terms of Mr. Cresson's char- 
ity. It is enough that we see how it can be 
established without violence to his words. 

'"We need not transmute a Roman Catholic 
priest into the congregation before which he 
officiates, nor masses for the dead into an 
easement for the living, as was done in Mc- 
Girr v. Aaron, 1 Pen & W. 49; nor ai*e we 
called on to explore for a general intent, 
more lawful than the particular intent that 
was in the view of the testator. We find 
nothing unlawful in the objects of this will, 
no ambiguity as to the trustees who are to 
take, no want of competency in them to hold 
and administer, no embarrassing doubt as to 
the class of beneficiaries or the character of 
the bounty. If ever we shaU be called on by 
the trustees to advise them, or by some third 
party to control them, it will be time enough 
for us to revise our present imderstanding of 
the words of tiie trust. For the present, we 
need only say, in the language of Chief Jus- 
tice Taney (Fontaine v. Ravenel, 17 How. [17 



IT. S.] 396), that we see nothing in "the object 
of this bequest so indefinite or so vaguely de- 
scribed, that it could not be supported as an 
ordinary trust;" but we do find "a bequest to 
persons capable of taking, and beneficiaries 
imder the devise sufficiently certain and de- 
fined to be made the recipients of such a 
gift,"— which therefore "a court of chancery, 
in the exercise of its regular and inherent 
jurisdiction in relation to trusts, would estab- 
lish and protect, even if the objects thereof 
were somewhat vague in their character, 
and although such devise contained a chari- 
ty." Per Daniel, J., Id. 397. 

PER CUR IA M. The biH must be dis- 
missed. 
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In re CRETIEW. 

[5 N. B. R. 423.] * 

District Court, N. D. New York. Sept 30, 
1S71. 

Discharge op Bankrupt. 

1. A specification filed- in opposition to a bank- 
rupt's discharge will not be stricken out because 
all the transactions therein alleged as the 
grounds of opposition occurred long before the 
passage of the bankrupt act [of 1867 fl-4 Stat. 
517)3. 

[Cited in Re Seeley, Case No. 12,628; Re 
Wolfskin, Id. 17,930.] 

2. There is nothing in the language of the 
twenty-ninth section of said act which indicates 
an intention to confine the operations of its pro- 
visions to transactions occurring after the pas- 
sage of the act. In re Rosenfeld [Case No. 
12,058], considered and overruled. 

[Cited in Re Signer, 20 Fed. 237.] 

W. L. Jones, for opposing creditor. 
George Gorham, for bankrupts. 

HALL, District Judge. This is a motion 
to sti-ike out the second and third speci- 
fications filed hj a creditor in opposition to 
the bankrupt's discharge. The first specifi- 
cation sets forth, among other things, that in 
eighteen hundi'ed and sixty-nine, the oppos- 
ing creditor recovered a judgment in the su- 
preme court of this state for seven thousand 
four hundred and seventy-five dollars and 
upwards, upon an administration bond which 
the bankrupt had before then signed as 
surety. This first specification is referred to 
in the second specification, which sets forth 
in substance, (among other things,) that the 
bankrupt, after he had executed such ad- 
ministration bond in the penalty of twelve 
thousand dollars, and had become liable to 
pay a lai*ge amount by reason thereof, well 
knowing his liability, and being insolvent 
and in contemplation of becoming banlanipt, 
and the owner at the time of two certain 
described stores and premises in the city of 
Buffalo, of about the value of eighteen thou- 

^ [Reprinted by permission.] 
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sand dollars, and having previously thereto 
executed a mortgage on said stores and 
premises for tlie sum of tliree thousand do^ 
lars to one John Hutchinson, he, (the said 
banismpt) on or about the nineteenth day of 
October, eighteen hundred and sixty-four, 
did cause the mortgage to be assigned and 
passed to one James M. BaJier, and had the 
said Baker thereafter commence an action 
thereon to foreclose such mortgage and have 
said property sold by virtue of a judgment 
on said mortgage; that said property was so 
sold December tenth, eighteen himdred and 
sixty-four, for two thousand nine hundred 
dollars, and the title thereto taken by Joseph 
Borke, a son-in-law of the bankrupt; that 
the bankrupt, in contemplation of becoming 
bankrupt and being insolvent, had the title 
to said property taken and held by Borke; 
that said mortgage was made and execut- 
ed, and said foreclosure instituted and judg- 
ment and sale thereunder had, and the 
title to said property taken in the name of 
said Borke and held by him as a firaudulent 
gift, transfer and conveyance, and for the 
pm'pose of preventing the same from go- 
ing into the hands of an assignee and be- 
ing equally distributed among all of the 
bankrupt's ci-editors, and merely as a cover 
and to prevent such property from being 
taken on account of any liability of said 
bankrupt on said administration bond, and 
with the intent to enable the bankrupt to re- 
tain, as he has ever since done, the control 
and management of said property; that he 
now occupies one of the said stores and lives 
in or over one of them; that the bankrupt, 
during all the time aforesaid, was insolvent 
and in contemplation of becoming bankrupt, 
and that the said sale or pretended sale of 
such property was fraudulent and void. It 
does not allege any concealment of his proper- 
ty or any willful false swearing by the bank- 
rupt The third specification alleges that the 
bankrupt's assets are not equal to fifty per 
cent of the claims proved against his estate, 
upon which he was liable as principal debtor, 
and which debts were contracted subsequent 
to December, eighteen hundred and sixty- 
eight; but it does not aUege that the consent 
of a majority in number and value of his 
creditors holding his said last mentioned 
debts was not filed before or at the hearing 
upon the order to show cause against his dis- 
charge. It is therefore insufficient, and must 
be stricken out But this question may be 
presented by the opposing creditor, or any 
other creditor, upon the hearing before the 
register on the reference, under rule sixty, 
of the general question whether the bankrupt 
is entitied to his discharge. It is insisted that 
the second specification should be striclien 
out because all the transactions therein al- 
leged as the grounds of opposition to the 
bankrupt's discharge occurred long before 
the passage of the bankrupt act By the 
twenty-ninth section of that act it is pro- 
vided that "no discharge shall be granted to 



the bankrupt if he has given any fraudulent 
preference contrary to the provisions of that 
act, or made any fraudulent payment, gift, 
transfer, conveyance or assignment of any 
part of his property; * * * or if he has, 
in contemplation of becoming bankrupt, made 
any pledge, payment, transfer, assignment 
or conveyance of any part of his property, 
directly or indirectly, absolutely or condition- 
ally, * * « for the purpose of preventing 
the property from coming into the hands of 
the assignee, or of being distributed \mder 
the act in satisfaction of his debts;" and 
the question is whether the second speci- 
fication sufficientiy alleges any bar to the 
bankrupt's discharge under these provisions. 
There is nothing in the language of the sec- 
tion which contains these provisions which 
deai'ly expresses or plainly indicates an in- 
tention to confine the operation of .these pro- 
visions to transactions occurring after the 
passage of the bankrupt act In respect to 
other fraudulent or prohibited acts mention- 
ed in the same section, such intention is 
clearly expressed, or necessarily to be in- 
ferred, but such is not the case in respect to 
the provisions under consideration, and clear 
or sti'ong proof of legislative intention should 
be requu'ed before deciding that congress in- 
tended that an act equally fi-audulent and 
dishonest in its character and purpose be- 
fore and after the passage of the bankrupt 
act should bar a discharge if done the day 
after its passage, and not bar it if done the 
day before it became a law. In order to pre- 
sent In the clearest and fullest manner the 
language upon which this question of inter- 
pretation or consti'uction arises, the twenty- 
ninth section of the bankrupt act will be 
copied in full. It is as follows: 

"Section 29. And be it further enacted, that 
at any time after the expiration of six months 
from the adjudication of banki'uptcy, or if 
no debts have been proven against the bank- 
rupt, or if no assets have come to the hands 
of the assignee, at any time after the expira- 
tion of sixty days, and within one year from 
the adjudication of bankruptcy, the bankrupt 
may apply to the court for a discharge from 
his debts; and the court shall thereupon or- 
der notice to be given by mail to all creditors 
who have proved their debts, and by publi- 
cation at least once a week in such newspa- 
pers as the comrt shaU designate, due regard 
being had to the general circulation of the 
same in the district, or in that portion of the 
district in which the bankrupt and his credit- 
ors shall reside, to appear on a day appointed 
for that purpose, and show cause why a dis- 
charge should not be granted to the bank- 
rupt 

"No discharge shaU be granted, or, if grant- 
ed, be valid: (1) If the bankrupt has wil- 
fully sworn falsely in his affidavit annexed 
to his petition, schedule or inventory, or up- 
on any examination in the course of the pro- 
ceedings in bankruptcy, in relation to any 
material fact concerning his estate or his 
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debts, or to any other material fact; or (2) If 
he has concealed any part of his estate or 
effects, or any books or writings relating 
thereto; or (3) if he has been guilty of any 
fraud or negligence in the care, custody or 
delirery to the assignee of the property be- 
longing to him at the time of the presenta- 
tion of his petition and inventory, excepting 
such property as he is permitted to retain 
under the provisions of this act; or (4) if 
he has caused, permitted or suffered any 
loss, waste or destruction thereof; or (5) if, 
within four months before the commence- 
ment of such proceedings, he has procured 
his lands, goods, money or chattels to be 
attached, sequestered, or seized on execu- 
tion; or (6) if, since liie passage of this act, 
he has destroyed, mutilated, altered or falsi- 
fied any of his books, documents, papers, 
writings or securities; or (7) has made or 
been privy to the making of any false or 
fraudulent entry in any book of account or 
other document with intent to defraud his 
creditors; or (8) has removed, or caused to 
be removed, any part of his property from 
the district with intent to defraud his cred- 
itors; or (9) if he has given any fraudulent 
preference contx'ary to the provisions of this 
act, or made any fraudulent payment, gift, 
transfer, conveyance or assignment of any 
part of his property; or (10) has lost any 
part thereof in gaming; or (11) has admitted 
a false or fictitious debt against his estate; 
or (12) if having knowledge that any person 
has proved such false or fictitious debt, he 
has not disclosed the same to his assignee 
within one month after such knowledge; or 
(13) if being a merchant or tradesman, he 
has not, subsequently to the passage of this 
act, kept proper books of account; or (14) if 
he, or any person in his behalf, has procured 
the assent of any creditor to the discharge; 
or (15) influenced the action of any creditor 
at any stage of the proceedings by any pe- 
cuniary consideration or obligation; or (36) 
if he has, in contemplation of becoming 
bankrupt made any pledge, payment, ti'ans- 
fer, assignment or conveyance of any part 
of his property, directly or indirectly, abso- 
lutely or conditionally, for the purpose of 
preferring any creditor or person having a 
daim against him, or who is or may be un- 
der liability for him, or for the purpose" of 
preventing the property from coming into 
the hands of the assignee; or (17) of being 
distributed under this act in satisfaction cf 
his debts; or (18) if he has been couvicted 
of any misdemeanor under this act; or (39) 
has been guilty of any fraud whatever con- 
trary to the true intent of this act; and be- 
fore any discharge is granted, the bankrupt 
shall take and subscribe an oath to the 
effect that he has not done, suffered, or been 
privy to any act, matter, or thing specified 
in this act as a ground for withholding such 
discharge, or as invalidating such discharge, 
if granted." 
In regard to the first four of the numbered 



clauses of this section it may be conceded 
that the character of the acts therein de- 
scribed requires that they should have been 
committed after the passage of the bank- 
rupt act. In the fifth clause there is an ex- 
press limitation of time which only requires 
that the acts therein described should have 
been committed within four months before 
the commencement of the proceedings in 
bankruptcy, and as a petition could have 
been filed at the end of three months after 
the passage of the act, it can hardly be said 
that the acts referred to in this clause must 
have been committed after the passage of 
the bankruptcy act in order to bring the 
bankrupt within the prohibition of this sec- 
tion. The next clause, hy its express terms, 
is limited to acts committed since the pas- 
sage of the act, and as the succeeding clauses 
(the seventh and eighth) a^e only connected 
with it by the disjunctive conjunction *'or," 
the same may be said in regard to tliose 
clauses. This actual and distinct expres- 
sion of a limitation, in the clauses first al- 
luded to, to acts committed after the pass- 
ing of the act would seem to evidence an 
intention on the part of the legislature that 
the clauses in which there was no such 
limitation, either expressed or necessarily to 
be inferred, should not be so limited. In the 
next or ninth clause, there is a change of 
phraseology, which was not necessai'y un- 
less it was intended to disconnect its pro- 
visions from the limitation of time contained 
in the three next preceding clauses. If not 
so intended, the connection with the sixth, 
seventh and eighth clauses would have been 
made by the use of the word "or" alone, as 
in the seventh and eighth clauses, but the 
words "if he" are inserted, apparentiy ex 
industria, to so far disconnect this clause 
from those immediately preceding as to re- 
move it from the limitation of time express- 
ed in the sixth clause. The subsequent in- 
sertion in the thirteenth clause, which con- 
tains the provision in regard to the omission 
to keep proper books of account of the words 
"subsequently to the passage of this acl^" is 
also a significant indication that the legisla- 
ture intended no such or similar limitation 
to the clauses where no limitation was ex- 
pressed or necessarily to be implied from 
the nature or character of the acts described; 
and in the clauses numbered fourteen and 
sixteen, the words "if he" are inserted as 
indicating a partial but distinct separation 
of these clauses from the preceding one (as 
was done in the commencement of the sixth 
clause,) so as to disconnect them from any 
limitation of time contained in the preceding 
clauses, I shall therefore hold that there is 
no such limitation in respect to the acts re- 
lied upon In said second specification. It 
was strongly urged that the intents imputed 
to the bankrupt by this second specification 
could not possibly have existed so long prior 
to the passage of the bankrupt act. 
This is deemed a question of fact and not 
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one o£ law, and the court cannot say that 
the intents alleged, and which must be 
proved to invalidate the discharge, could not 
liave existed prior to the passage of the hank- 
rapt act as alleged, more especially as it ap- 
pears hy the Congressional Glohe, that on 
the twelfth day of December, eighteen hun- 
dred and sixty-four, a hiU to establish a uni- 
form system of bankruptcy throughout the 
United States, which had been postponed 
from the then last session, was taken up on 
motion of Mr. Jenckes, was on his motion 
amended by striking out the words "first 
September, eighteen himdred and sixty-four," 
as the time when the act should take efEect 
and mserthig in lieu thereof "first of June, 
eighteen hundred and sixty-five," and was 
then passed by the house; that it was the 
next day sent to the senate for concurrence, 
when it was immediately read twice and re- 
ferred to the committee on the judiciary. In- 
deed, from May twenty-third, eighteen hun- 
dred and sixty-two, when a bankrupt act 
was introduced into the senate of the United 
States by Mr. Foster, of Connecticut, to the 
passage of the bankrupt act of eighteen hun- 
dred and sixty-seven, the contemplation of 
becoming bankrupt may not unfreciuently 
have been the happy or unhappy condition 
and occupation of the minds of many hope- 
less insolvents, and some of them, even in 
eighteen hundred and sixty-two, may have 
hastened to make secret and fraudulent dis- 
positions of their property to prevent its dis- 
tribution in bankruptcy and secure it for 
the future use of themselves and their fami- 
lies. Contemplation of bankruptcy within 
the intent of the bankrupt act, includes not 
only the contemplation of proceedings to be 
carried on in the bankruptcy court under 
the eleventh or thirty-ninth sections of that 
act, but also the contemplation of the com- 
mission of such acts as are by the bankrupt 
act declared to be sufiicient to authorize an 
adjudication of bankraptcy against the party 
by whom they have been committed. In re 
Freeman [Case No. 5,082]. And an intent to 
prevent the distribution of his property un- 
der the bankrupt act might well exist m a 
case where a fraudulent disposition of a debt- 
or's property was made in anticipation of the 
expected early passage of a bankrupt act 
Taken in connection with such of the allega- 
tions of the first specification as it refers to 
and substantially adopts, and considering the 
allegations of fraud, and as to the continued 
use and possession by the bankrupt of the 
store and premises described— In re Moore 
[Id. 9,749]— I am of the ophiion the second 
specification is sufficient, and the motion to 
sti-ike it out is accordingly denied. 

I am aware that in Re Eosenfeld [Id. 12,- 
038], it was held that such fraudulent acts 
must have been committed after the passage 
of the bankrupt act in order to bar a dis- 
charge. It is with much regret that I feel 
constrained to adopt a construction of the 
provisions in question, adverse to that adopt- 
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ed by the learned and excellait judge, now 
deceased, who decided that case, but I cannot 
approve his reasoning or adopt his condu- 
sions, so far as they afEeet the principle 
questions in this case. I cannot agree that 
the acts enumerated in section twenty-nine 
"are in the nature of oflEences created and de- 
fined by the bankrupt law, the penalty for 
the commission of which, by the bankrupt, 
is the forfeiture of his right to a dis- 
charge," or that to hold "that acts committed 
before its passage were offences against the 
bankrupt law, wovdd be to make that law, 
if not an ex post facto law, in the sti-ict 
sense of the term, yet at least a law reti-oac- 
ttve or reti'ospective in its character," if he 
meant that the bankruptcy courts, by the 
mere withholding of a discharge by reason 
of these provisions, necessarily constituted or 
considered these "acts such ofCences against 
the bankrupt law. The bankrupt act was 
intended to operate, and has uniformly been 
held to operate upon and provide for the 
discharge of debts created before as well as 
after its passage, and in respect to debts 
contracted before its passage it is clearly 
a restrospective and retroactive law so far 
as it authorizes the discharge of such prior 
debts. Prior to the passage of the act the 
debtor had no right to a dischax-ge from 
such debts, and he now has no right to such 
dischai'ge except in the cases provided for 
and upon the conditions prescribed in the 

act. 

The provisions imder consideration create 
no "offence" and there is no forfeiture of an 
existing right denoimced as the penalty for 
a newly created offence for the simple and 
obvious reason that a right to a discharge 
In the cases provided for did not exist when 
the act was passed and therefore the pro- 
visions now under consideration are not re- 
troactive or retrospective in the offensive or 
proper sense of those teftns. The act gives 
a debtor a right to a discharge of a debt 
contracted prior to its passage, provided he 
fully complies with its provisions and is not 
brought within the limitations, exceptions or 
prohibitory provisions of the act, and as this 
right only exists by virtue of the provisions 
of the bankrupt act, (which provisions, as 
has been stated, are retroactive and retrospsc- 
tive as to debts contracted before its pas- 
sage,) the provisions which Judge Field con- 
sidered retroactive or retrospective in their 
application to acts done before the passage 
of the act, are not in fact so, but only ex- 
ceptions in resti'iction or limitation of the 
grant of power to the bankruptcy court, un- 
der which grant alone a debtor could, in a 
case not excepted from its operation, assert 
a right to a discharge. These exceptions 
and limitation, are, therefore, so far as this 
case is concerned, in restraint of a retrospec- 
tive and retroactive law, and the considera- 
tions which require courts not to give such 
construction to a statute as to make it reti'o- 
active in its effects should operate in favor 
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of and not against a ereaitor whose debt, 
as in tliis ease, accrued before the passage 
of tile banki-upt act, and if it be true, as stat- 
ed by the learned judge, that "as a general 
i"ule, it is a very objectionable feature in 
any la"w," to gire it a retrospective operation, 
and that "an intention on the part of the leg- 
islature to give a law such a character, will 
never be presumed in the absence of express 
words to that efiCect," words of exception or 
limitation which even pai*tially remove such 
objectionable features should be liberally con- 
strued and made effective for that pm-pose, 
when it can be done consistently with the 
language of its provisions. 

The learned judge who decided In re Rosen- 
feld [supra], supposed that the words "sub- 
sequently to the passage of this act" in the 
clause which relates to the keeping of proper 
books of account were inserted because of 
the difference of meaning between the word 
"subsequently" in that provision and the 
word "since" when used in the same connec- 
tion in the sixth clause. His acute and dis- 
criminating criticism upon the distinguishing 
difCerence in the meanings of these words is 
doubtless acciu-ate and just, but it may well 
be doubted whether such nice distinctions, 
and such refined, exact and scholarly crit- 
icism should be much relied on in the in- 
terpretation or construction of legislative 
enactments. Webster, whose authority is 
properly invoked by the learned judge, gives, 
"after, from the time that," as the primary 
signification of "since." He also says that 
the proper signification of "since" is "after," 
and its appropriate sense includes the whole 
period between an event and the present 
time, but after giving citations as examples 
of its use, he fm-ther says: " 'Since,' then, 
denotes during the whole time after an event 
or at any pai-ticular time during that period." 
By lawyers and legislatures most words not 
technical in their character, are used in their 
general and popular sense without nice dis- 
crimination in respect to their more exact crit- 
ical meaning, and for this reason the substitu- 
tion of the word "subsequently" for the word 
"since" in the second of the phrases above 
referred to is not considered as affecting in 
any considerable degree the question of inter- 
pretation involved in this case. If such nice 
and critical discrimination, and such learn- 
ing, care and perfect accuracy of expression, 
as it has been supposed was exercised in this 
substitution of "subsequently" for "since," 
had been exercised in the selection and use 
of the precise words and exact forms of the 
sentences necessary to express the legislative 
intention in the fullest, clearest and most 
perfect manner throughout the whole of this 
act, it would have reduced the labors of the 
profession and of the courts, greatly to the 
advantage of both debtors and creditors. 
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CRIPPS V. MUDD. 

D. Hayw. & H. 50.] '■ 

Circuit Court, District of Columbia. Dec. 
15, 1841. 

Trusts. 
A testator bequeathed certain negroes to the 
complainants, and afterwards by a bill of sale 
to the father of said complainants conveyed the 
same with other negroes, but no delivery was 
made of said negroes to the said father. Parol 
evidence was permitted to be given to show 
that the conveyance was made for the pur- 
pose of more fully providing for the said com- 
plainants, and the father was required by de- 
cree to transfer the property held by him, to 
trustees, for their benefit as tenants in common. 

In equity. This bill is brought by the com- 
plainants [John H. Mudd and Emily Mudd], 
through their next friend [Wm. McL: Cripps], 
and prays that the defendant [Ignatius 
Mudd] be ordered to execute a conveyance of 
certain negroes in trust for the benefit of the 
complainants, and for other relief. 

Brent & Brent, for complainants. 
Defendant, in his proper person. 

« 

The complainants allege, that their ma- 
ternal uncle Benedict Jemison made his last 
will and testament, in which he bequeathed 
as follows: "I give and bequeath to my 
nephew John H. Mudd, and my niece Emily 
Mudd, children of my sister Mary Mudd, 
Baptist, Elias, Henry, his wife and four 
children, and Nancy, for the use and benefit 
of my sister Mary Mudd, during her life." 
That the testator supposing he had not suffi- 
ciently provided in his will for the said com- 
plainants executed a bill of sale conveying 
to the said defendant absolutely fourteen 
negro slaves; among said slaves were some 
of those left to the complainants in the will. 
That the said bill of sale was not intended by 
the said testator to transfer the negi-oes for 
the benefit of the said defendant, but rather 
for the benefit of Mary Mudd during her hfe, 
and after her death for the benefit of these 
complainants. That this understanding was 
to have been reduced to form by a convey- 
ance of trust to secure the title to said ne- 
groes to Mary JNtudd and at her death to the 
complainants. This the defendant has fail- 
ed to do. The testator died, the will was 
duly probated and recorded, and is unrevoked 
except so far as it might be revoked by the 
said bill of sale. The complainants fiurther 
allege, that the defendant is in embarrassed 
circumstances, and that he has in his pos- 
session six of the negroes mentioned in the 
bill of sale. The defendant is the father and 
guardian of the complainants. He admits 
the allegations in the bill, and states, that 
certain other legatees under the will of the 
said Benedict Jemison combined to prevent 
him, the said defendant, from taking pos- 
session of the negroes mentioned in- the bill 
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of sale, alleging that some of said negroes 
were bequeathed to them, the said legatees, 
in said will mentioned. That the defendant 
had forfeited the right he had in the negroes 
by letting the said negroes remain in the 
possession of said Benedict during the said 
Benedict's life. The defendant states fur- 
ther that to avoid a family quarrel he com- 
promised with the said legatees and received 
five of the negroes. That he holds one of the 
negroes as guardian under the will. That 
he sold one of the negroes that he received 
imder the compromise, but he intended at 
the time to substitute in the negro's stead 
another of equal value and considered the 
substitute as the property of the complain- 
a.nts. That he submits the matter to the 
com-t alleging that his affairs are embar- 
rassed and the rights of the infants are en- 
dangered and has heretofore hesitated as to 
what course he should pursue. That he is 
ready to abide by the decree of the court 

The above cause being by consent of par- 
ties submitted for hearing and final decree 
upon the bill, answer, and exhibits it is or- 
dered, adjudged and decreed that the de- 
fendant do execute and deliver to "William 
McL. Cripps a good and sufficient convey- 
ance of the six negroes mentioned in the bill, 
including the negro held as a substitute for 
the one sold by the defendant, to have and 
to hold the said negroes in trust as follows, 
that is to say, in trust for the sole and sepa- 
rate use of Mary Mudd, wife of the defend- 
ant, free and discharged from all and every 
liability for the debts of said Ignatius 
Mudd, and after the death of said Lfary 
Mudd, in trust for the use and benefit and 
■disposal of the complainants, as tenants in 
common, and upon the further trust that 
the said Cripps shall, after the arrival of 
the said complainants at their legal age, 
convey the said negroes to such uses and 
purposes as they may direct, provided their 
said mother, Mary Mudd, if she be alive, 
shall assent to the same by an instrument of 
writing witnessed by one witness. And it is 
further adjudged that the complainants be 
cLuIeted in their title to said negroes against 
the said defendant and all persons claiming 
xmder, or by him. 
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CRISP et al. v. PROUD. 

[4 Hughes, 57; ^ 24 Int Rev. Rec. 340. J 

Chrcuit Court, I>. Maryland. Oct. 19, 1878. 

Retail Sales bt Cigar Manufactdrer. 

1. A manufacturer of cigars cannot, even 
though he has paid the special tax required to 

^ [Reported by Robt. M. Hughes, Esq.] 
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be paid by retail dealers in cigars, sell cigars at 
retail at the place of manufacture. 

2. By complying with section 3387, Rev. St., 
and designating a place as a cigar factory, the 
manufacturer has dedicated it to that purpose 
and can only use it under the restrictions pre- 
scribed by law with regard to it; among those 
restrictions is the one (section 3397) that no 
cigars can be removed from any place where 
cigars are made without being packed in boxes 
as required by law. 

3, In this connection section 3236, allowing 
more than one business to be carried on in the 
same place, must be construed to mean any 
other business which does not render it im- 
possible for the manufacturer to comply wim 
the law respecting cigar factories. It cannot be 
held to work a repeal of those provisions which 
congress considered necessary restrictions upon 
the use of the place as a cigar factory. 

Bill [by Joseph Crisp and others against 
Robert M. Proud, United States collector of 
internal revenue for the district of Mary- 
land] to restrain the collector from making 
seizm'es. 

BOND, Circuit Judge. This is a bill filed 
by Joseph Crisp and others alleging that 
they are cigar manufactm-ers in the city of 
Baltimore, and are engaged in selling the 
same at retail at the place of manufactmre, 
together with manufactured tobacco, pipes 
and smoking conveniences. It charges that 
while engaged in this business the collector 
of internal revenue for this district, R. M. 
Proud, seized and carried away their goods 
as forfeit to the United States because, as 
the collector claims, the complainants have 
no right to manufacture cigars and sell them 
at retail at the place of manufacture. The 
bill prays that the collector may be enjoin- 
ed from making any further seizinres of com- 
plainants* property and from selling that he 
has ah-eady taken. Whether we should grant 
the prayer of the biU or refuse it depends 
upon the answer we must give to the ques- 
tion whether or not the retail of cigars at the 
place of their manufacture is forbidden by 
statute. ,This is. th6 gist of the matter in 
controversy between the parties. It has 
been well said by counsel for the complain- 
ants that xmless the statutes of the United 
States prohibit a cigar manufacturer from 
retailing the cigars of his making, he has 
the natural right to do so at any place what- 
ever. We must find in the statutes some- 
thing to prohibit this class of persons from 
doing in this particular place what every 
other person has the right to do with his 
wares wherever he may be. 

To become a cigar manufacturer the per- 
son must first comply with section 33S7, Rev. 
St. This section prescribes, among other 
formalities, that he shall under oath set forth 
a description of the place of his manufacture 
and the number of the street where it is lo- 
cated, and it requires him to give bond that 
he win comply with all the laws respecting 
the manufacture of cigars. When the in- 
tended manufactui'er has complied with the 
provisions of this section, has located and de- 
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scribed the place of bis proposed operations, 
and has given the required bond, he has 
dedicated that partictilar place or portion of 
his premises it may be, to such uses under 
all the statutory limitations the national leg- 
islature has thrown around it and encum- 
bered it with. He mxist put up a sign where 
it can be distinctiy seen, a sign whose letters 
are three or more inches long, giving his full 
name and business. The sign must be either 
painted or gilded. To cut it in stone or 
scratch it on glass, as other citizens may do, 
is forbidden to him. Section 3388. He must 
allow no tobacco to go into this place without 
recording its weight or quantity in a book 
kept for that purpose. This particular place 
so set apart by the owner cannot be used as 
he may use his other estate. The moment 
the incipient manufacturer calls it his factory 
it is dedicated to that purpose, and it is de- 
prived of many of the uses which its posses- 
sion gave to its owner prior to its designation 
as a cigar factory. Among other things sti-ict- 
ly prohibited in this place now so set apart 
is, that the manufacturer shall neither seU 
nor deliver or offer for sale in this place ci- 
gars in any other form than in boxes properly 
stamped containing not less than twenty-five 
cigars to the bos. To this each manufacturer 
agrees when he gives his bond. Unquestion- 
ably this is a strict prohibition of the sale 
and delivery of cigars by retail in this par- 
ticular place. 

But section 3397 expressly forfeits to the 
United States all dgars which are removed 
from a manufactory not in boxes containing 
the prescribed numbers properly stamped, 
and punishes as a felon the party removing 
them. Unless, then, we can find a statute 
that removes the disabilities of the manufac- 
turer in this dedicated place, he cannot retail 
cigars there. The party who purchased and 
removed them would be a felon and the 
manufacturer who sold them would forfeit 
his bond. There are tw'o sections which are 
supposed to afford this relief. Section 3235 
provides that no special tax shall be" required 
of any manufactm-er for the sale of his manu- 
factured product at the place of manufacture. 
The construction of this section must plainly 
be that no tax shall be imposed upon him for 
selling his <dgars in the way prescribed by 
law. He has been prohibited from allowing 
any of his manufactured articles to leave his 
factory except in stamped boxes containing 
not less than twenty-five cigars. He is allow- 
ed to sell without paying a special tax, .pro- 
vided he can comply with this requirement. 
And section 3236 prescribes that the manu- 
facturer 01 cigars may carry on any other 
business he is disposed to engage in at his 
manufactory by paying the tax on the new 
business. The argument is that the retailing 
of cigars is a new business, and that by pay- 
ing the special tax he may carry that on in 
his factory also. But it seems to me that this 
permission is given to him qua manufacturer, 
and that the section must be construed with 



that which places the disabilities upon the 
place of cigar making. It means that he may 
carry on any other business there which does 
not interfere with his solemn obligations to 
obey the law respecting cigar factories. It 
is not a repeal of those sections above re- 
ferred to which make it necessary that he 
should record daily in a book the quantity of 
tobacco which enters the factory and prohibit 
any cigars from being thence removed unless 
in boxes containing not less than twenty-five 
cigars each. It would, it seems to me, be an- 
nulling a statute rather than construing it,, 
to say that after congress had provided with 
the utmost care how a certain business might 
be carried on in a particular, designated place, 
and then gave the party a right to conduct 
any other business he pleased there, that by 
the last act congress meant to abolish all the 
restrictions placed around the first employ- 
ment It is a much fairer view of tie mean- 
ing of these sections to understand them as 
providing that the cigar manufacture!- may 
carry on any other buskiess in his factory not 
inconsistent with his obligation already as- 
sumed as a cigar manufacturer. To retail ci- 
gars in his factory would violate all such ob- 
ligations, and would destroy the place as a 
cigar manufactory as known to the law,, 
which is a place labormg under the disabili- 
ties and conducted with regard to the provi- 
sions of section 33S7. It is not necessary 
with these views to discuss the power of the 
commissioner of internal revenue imder sec- 
tion 3396. The prayer for permanent injunc- 
tion is refused and the bill dismissed with 
cost. 
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Marshal's Fees — Constkuction op Revisei> 
Statute, Section S29 — Definition op Wori) 
•'Return "—Commissioner's Power — Marshai. 
— Bailiff — Fees of Marshal for Attending 
Examinations, Bringing in, Etc. — Actual. 
Traveling Expenses— Costs of Transporting 
Guards— Costs op Transportation of Guards 
Allowed, Even When "Witnesses — Wrong 
Person Arrested — Wrong Description of 
Person's Christian Name — Arrest in the 
Wrong State— Charge for Time Employed in 
Endeavoring to Arrest — Not Traveling by 
Usual Route— The Statutes op 1853 and 1875- 
Reviewed — Duties op IiIarshal, 

1. "Travel" or "mileage" is to be computed 
from the place where ti*e process is returned 
to the place of service. 

2. The very term "return" implies that the 
process is taken back to the place whence it 
issued. 

^ [Reported by William Searcy Plippin, Esq., 
and here reprinted by permission.] 
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3. The commissiouer has no power to direct 
the warrant to be returned before another com- 
missioner. 

4. The marshal may appoint a bailiff and au- 
thorize him to perform a particular act or 
duty. He then becomes a special deputy. 

5. Section 829, Rev. St., allows the marshal, 
for attending esaminations before a commis- 
sioner, and bringing in, guarding and returning 
pi-isouers charged with crimes, two dollars a 
day, and for each deputy, not exceeding two, 
necessarily attending, two dollars a day. 

6. When the marshal serves warrants on dif- 
ferent parties at same place, he may demand 
mileage in each case. The only limitation is 
where there are more than two warrants served 
in favor of the same parties against the same 
defendants. 

7. The expenses allowed for "traveling" must 
bp_ actually proven by the marshal, deputy or 
bailiff who incurred the expenses, and should 
be referred to specifically. 

8. The costs of transporting a guard should be 
allowed only where it is shown that he is nec- 
essary, and, if practicable, the certificate of the 
commissioner before whom the prisoner was 
taken, should accompany the afiidavit. 

9. The marshal should be allowed for trans- 
portation of guards, even if such guards be 
summoned as witnesses and be paid for mile- 
age. 

10. Where the wrong person is arrested the 
, marshal can be allowed no fees of any kind. 

11. Where the Christian name of the person 
arrested is wrongly given by the person making 
tlie amdavit and accompanying the officer who 
makes the arrest, transportation fees should, 
nevertlieless, be allowed, 

12. ^N^here the marshal, acting in good faith, 
arrests a person in Tennessee, believing at the 
time that the place of arrest is within the state 
of Kentucky, no fees can be allowed for such 
illegal arrest. 

13. Where the deputy marshal demands com- 
pensation for eight days' service in, as he al- 
[GSQs, endeavoring to arrest through a special 
bailift, and the same is not supported by proof 
of such last-named officer, it must be refused, 
llie bailiff should also explain in his affidavit 
when charges are made for more days than 
are absolutely necessary, why he was so em- 
ployed, and why the arrest was not made soon- 
er. Only two days are allowed in such cases, 
m the absence of the regular proof. 

14. Where the marshal, in transporting a 
prisoner, does not travel by the usual route, he 
should be allowed mileage only for the route 
usually ti-aveled, 

^M- Notwithstanding the statutes of 1853 and 
ISio, section S29, Rev. St., will be adhered to as 
the rule governing the computation of mileage, 

16. As to misconduct of deputies, observed 
upon. 

[Crittenden, marshal of the district of Ken- 
tucky, ijresented his accounts for approval 
in the several cases hereinbefore specified.] 
The facts are fully detailed in each case, 

BALLARD, District Judge. In the case 
of U. S. Y. Landi'um, tlie warrant was is- 
sued at Louisville by a commissioner there, 
and it came to the hands of the marshal 
there. It directed the arrest of Landrum 
and the return of the warrant before an- 
other commissioner at London, in this state. 
It is not disputed that the marshal actually 
Gfed.cas, — 52 



traveled to execute the warrant, the number 
of miles chai-ged in this account, and it is 
not questioned that had the wai-rant been 
returned before the commissioner who Is- 
sued it, the mileage charged would not be 
excessive; but it is insisted that "travel" or 
"mileage" is, by the terms of section 829 of 
the Revised Statutes, to be computed "fi-om 
the place where the process is returned to 
the place of service;" that, as the prisoner 
was arrested near London and taJken by 
command of the warrant before the commis- 
sioner in London, the warrant was, in con- 
templation of law, "retm*ned" to him, and 
that the mai-shai can charge for going to 
serve the warrant for travel of only ten 
miles, this being the distance from the place 
where, umder this view, the process was "re- 
turned" to the place of service. If the 
provisions of section 7 of the act of Febru- 
ax-y 22, 1875 [18 Stat 334], apply to this case, 
it is clear that the charge of the marshal is 
not excessive. He asks no allowance for 
travel in going to serve tlie warrant, which 
was not actually and necessarily performed. 
But, as I am strongly inclined to think that 
the act of 1875 does not alter the mode of 
computing the mileage of mai-shals on pro- 
cess executed within the judicial district in 
which such process is issued, I proceed to 
consider the question as if it depended en- 
tirely on the proper construction of section 
829, 

I am of the opinion that the commissioner 
in Louisville bad no authority to make the 
warrant issued by him returnable before the 
commissioner in London, or before any other 
commissioner than himself. If it is conced- 
ed that he might direct the mai-shal to take 
the person before any other commissioner 
for examination, I suppose the process 
should be finally returned to himself. Every 
process which is issued by a court must be 
retm'ned, xmless some special statute other- 
wise provides, to the court wkich issues it. 
This is essential in order, first, that the court 
may know that its order has been obeyed: 
and, second, tliat the records of the court 
may be complete. The vexy term "retm-n" 
implies that the process is taken back to the 
place whence it is issued. A thing delivered 
by one persqn-to another is not "returned" 
when it is delivered to a sti-anger, and at a 
place other than the place of original deliv- 
ery. I am of the opinion, thei-efore, that, in 
contemplation of the statutes, every process is 
to be retm*ned to the court or commissioner 
which issued it, and that for the pm-pose of 
computing the mileage of the marshal, the 
place of retui-n is the place of issue. 

Any other construction wt>jid enable com- 
missiona-s to enlarge or lessen the fees of 
mai-shals at pleasui*e, and thus defeat the pol- 
icy of the statute. Unquestionably the stat- 
ute intends, as far as practicable, to furnish 
fixed rules for ascertaining the fees of mar- 
shals. Hence it has declared that his "trav- 
el, in going * * « to serve any process 
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* * * shall be not the actual distance trav- 
eled, but the distance from one fixed point to 
another fixed point; that is, tlie distance fi-om 
the place of service to the place whence the 
process was issued, or, which is the same 
thing, the place of return. But, if the com- 
missioner can direct the warrant to he re- 
tm-ned before another commissioner, he may- 
direct it to be returned before a commissioner 
most remote from the "place of service," and 
thus make the marshal's fees for mileage ten 
or more times as much as tney would be if 
the process were returnable before himself; 
if, indeed, for the purpose of computing mile- i 
age, we are not confined to the distance fixtm 
the "place of service" to the place whence the 
process issued— that is, unless we regard the 
place of issue and place of return of process 
as one and the same place. I am of the 
opinion, therefore, that the objection takem by 
the attorney to the charge of the marshal in 
the case of Landrum, and in other similar 
cases, is not well taken. 

The second exception raises the question 
whether the marshal can charge a fee for 
attending, by a "special bailife, examina- 
tions before a commissioner, and bringing in, 
guarding and retm-ning prisoners charged 
with crime," etc. I am of the opinion that 
he may. I have heretofore decided, hi case 
of Ex parte Roberts [Case No. 15,463], that a 
marshal may appoint a bailiff, and authorize 
him to perform a particular act or duty. 
When the bailifC is appointed and engaged in 
the performance of the act authorized he is 
the deputy of the marshal; not the general 
deputy, it is true, but the special deputy. 
He is deputied by the marshal to do a par- 
ticular thmg, and is, therefore, in fact, as 
well as in law, his deputy. Section 829 of 
the Revised Statutes allows the marshal "for 
attending examinations before a commission- 
er, and bringing in, guarding and returning 
prisoners charged with crime, two dollars a 
day, and for each deputy, not exceeding two, 
necessarily attending, two dollars a day." 

Third— It is objected that the marshal has 
charged mileage for going to execute a war- 
rant in the case of U. S. v. Tolbee, and also 
a waiTant in the case of U. S. v. Sally, al- 
though both warrants were placed in his 
hands at the same time, and although both 
of the defendants reside at the same place, 
and were in fact-arrested there. I am of the 
opinion that the objection is not well taken. 
Section 829 allows the marshal for "travel in 
going to serve any warrant * * * six 
cents a mile, to be computed," etc. If this 
were all of the statute, it would be obvious 
enough that he is entitled to mileage on each 
and every warrant which is served, but the 
remainder of the section limits the charge 
when more than two writs of any kind, re- 
quired to be served in behalf of the same 
party on the same person, might be served at 
the same time. In such case the mai-shal is 
entitled to compensation for ti-avel on only 
two of such writs. If the meaning of the 



former part of the section were at all doubt- 
ful, this lunitation, by the plainest implica- 
tion, gives him compensation for travel in go- 
ing to serve any number of writs, provided 
they are in behalf of different plaintiffs or 
against different defendants. Here the war- 
rants, although in behalf of the same plain- 
tiffs, are against different defendants. Nor 
do I think that the provisions of section 7 of 
the act of 1875 aff'ect the claim. I have al- 
ready intimated that I am inclined to the- 
opinion that the fees of the marshal for serv- 
ing process issued in his own district are not 
modified by the act of 1875; but conceding 
that it does in some respects modify them, 1 
am clear it does not exclude a charge for 
travel in going at the same time to serve two- 
or more writs in behalf of different plaintiffs 
or against different defendants. The provi- 
sion is that "no such officer shall «= * * be- 
come entitled to any allowance for mileage- 
or travel not actually and necessarily per- 
formed, under the provisions of the existing 
law." In my opinion this provision was in- 
tended to cut off constructive mileage only— 
that is, mileage allowed by section S29, to- 
marshals, on writs coming into their hands 
from districts other than their own; but if it 
applies to writs issued and served in the- 
same district, it changes only the mode of 
computing mileage. Certainly the marshal 
does actually and necessarily travel to serve 
every process -placed in his hands; and, if he 
does so travel, he is, by the terms of section 
829, and by implication of the act of 1875, en- 
titled to charge for travel in going to serve 
each process to be computed by the miles- 
actually traveled, or the distance fi'om the 
place of service to the place of return, ac- 
cording as the act of 1875 or section 829 shall 
be held to furnish the rule. There is nothing 
in the act of 1875 to indicate that it was in- 
tended to take away from the marshal al- 
lowance for travel actually performed to 
which he was entitled nnder existing laws. 
This will, I think, be made plain by bringing 
together the provisions of the original and 
amendatory law. 

The original act provides that the mai-shal 
shall be allowed, "For ti-avel, in going only, 
to sei-ve any process * « * six cents a 
mile, to be computed from the place where- 
the process is returned to the place of sei-v- 
ice. * * * But, when more than two writ& 
of any kind required to be served in behalf 
of the same party on the same person might 
be served at the same time, the marshal shall 
be entitled to compensation on only two of 
such writs." The amendatory act provides- 
that "from and after the first day of Janu- 
ary, 1875, no such officer * « * , shall be- 
come entitled to any allowance for mileage- 
or ti-avel not actually and necessarily per- 
formed." 

The last act does not in terms repeal the 
first, and consequently it can not be held to- 
repeal it, except so far as the provisions of 
the two acts are inconsistent Now, under 
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the first act, as a consequence of the rule 
there presented for computing "ti-avel," the 
marshal was occasionally entitled to an al- 
lowance for travel not actually performed. 
For example, when process was sent to him 
from a district other than his own he was en- 
titled to mileage to he computed not from 
the place where the process was received to 
the place of sei-vice, but from the place of 
service to the place of retimi. It was to 
remedy this that the amendatory act was 
passed. The object was to limit the allow- 
ance for travel to the miles actually traveled 
and not to modify the compensation for trav- 
el actually performed. The amendatory act 
leaves wholly imrepealed and unafifeeted so 
much of the former act as gives the mai-shal 
mileage on all process which he necessarily 
and actually travels to execute and which he 
does execute, and which are issued on behalf 
of different plaintiffs or different defendants. 
There are several items of charge in the 
bill of the marshal for "actual ti-aveling ex- 
penses." Section 829 of the Revised Stat- 
utes provides that "in aU eases where mile- 
age is allowed to the marshal he may elect 
to receive the same or his actual traveling 
expenses, to be proved on his oath to the sat- 
isfaction of the com-t" None of these items 
are proved by the oath of the marshal him- 
self, and many of them are not proven by 
the oath of the bailiff who incurred the ex- 
penses. They are simply verified by the gen- 
eral afBLdavit of the deputy, in whose account 
they, are included, to the effect that his ac- 
count is correct This proof is not satis- 
factory to the court. My construction of the 
statute is that all charges for actual travel- 
ing expenses must be proven by the oath of 
the marshal, deputy or baiUff who incurs 
such alleged expenses, and who alone can 
Icnow of or be heard to testi^ of them, 
and that no deputy can be heard to testify 
in respect to expenses incurred by another 
deputy or bailiff of which he knows nothing. 
I am also of opinion that if these expenses 
can be proven otherwise than by oath in 
open court; if they can be proven by affi- 
davit, the affidavit should be specific, refer- 
ring to the charges pax-tieularly, and, when 
practicable, the proper vouchers should ac- 
company the proof. 

All items in the account not supported by 
this proof must be stricken out, and in lieu 
thereof the marshal may charge mileage. 
In the account of W. M. Adah:, there is°a 
charge for transporting three prisoners, 
Mark Gallagher, T. W. Wilson and Buck 
Gallagher, from Adaur county to Louisville. 
The prisoners were arrested by different 
deputies or baUiffs, but they were all trans- 
ported together. Still, each bailiff supplied 
himself with a guard, and there is a charge 
for his ti-ansportation. 

The statute allows the marshal, for trans- 
porting a-iminals, ten cents a mile for him- 
self and for each prisoner and necessary 
guard. The term ci-iminals has always been 



(Case ISTo. 3,393) CRITTENDEi^f 

construed to include prisoners arrested, 
charged with crime; and the term marshal 
has always been held to include deputy or 
bailiff. But there is no proof that these- 
guards were necessaxy, and judging from 
the facts before me, I think they were un- 
necessary. I think three officers were suffi- 
cient to guard three ordinary prisoners. 

I concede that, in this matter, much must 
be left to the good faith and judgment of the 
officer. Sitting here, I cannot ordinarily tell 
whether a guard is necessary or not; but I 
wish to say that, in respect to a privilege 
which is so liable to abuse, in which the 
officer is constantly tempted to act in his 
own interest, and not in the interest of the 
government, I shall be indined to reject all 
charges for transporting guai-ds unless I can 
perceive from the natmre of the service that 
a I guard was necessary, or unless the neces- 
sity for a guard be otherwise satisfactorily 
shown. The proof should be made by the 
officer employing the guard. It should also 
show who the guard was, and the necessity 
for having him, and it should, when practi- 
cable, be accompanied by the certificate of 
the commissioner before whom the prisoner 
was taken, of the presence of the guard. In 
case of U. S. v. Young, and Same v. Faul- 
bree, and Same v. Roberts, the district at- 
torney objects that the guards, for whom 
transportation is charged, were witnesses 
for the United States in said cases, who had 
been summoned and were paid for their 
mileage and attendance as witnesses, and he 
insists that the marshal should not be al- 
lowed for the transportation of them as 
guards. I am of the opinion tliat the objea- 
tion is not well taken. 

It is not disputed that the guards were nec- 
essary, and by the express terms of the stat- 
ute the marshal is allowed for transporting 
criminals, himself and guard, ten cents each. 
It matters not whether the marshal pays the 
guard anything for his sei'vice, or whether 
he pays anything for transportation, he is al- 
lowed, under any and all circumstances, for 
transporting criminals, himself and neces- 
sary guard, a certain arbitrary, fixed fee. 
In the ease of TJ. S. v. Pai*ks, the marshal 
arrested one Jeree M. Parks, but he was not 
the person charged with the crime mentioned 
on the warrant, nor the person whom the 
United States desired to be arrested. The 
marshal acted in good faith, believing the 
person arrested to be the person whom he 
was dkected to arrest I am of the opinion 
that none of the fees charged, growing out 
of the arrest, can be aUowed. The prisoner 
arrested was falsely arrested, and no lawful 
fee can be based on or grow out of a false 
imprisonment In the case of U. S. v. Gal- 
lagher, it appears that the person who made 
the affidavit on which the warrant was 
founded did not Icnow the Christian name of 
the offender, but supposed it to be "Buck;" 
that the name of the person whom he really 
accused and charged with crime is John 
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Gallagher; tliat the name "Buck" was thus 
by mistake inserted in both the affidavit and 
warrant; that the person who made the affi- 
davit accompanied the officer to the place of 
arrest and pointed out to the officer John 
Gallagher as the person charged and QS the 
person mentioned in the warrant 

The disti-ict attorney objects that as the 
warrant did not specifically direct the arrest 
of John Gallagher, the charges made for his 
arrest, transportation, etc., cannot be al- 
lowed. I am inclined to the opinion that 
the objection is not well talien. I think the 
case the converse, or very nearly, of the case 
last stated. I think that John Gallagher, 
when brought before the commissioner, could 
not claim his discharge on the sole ground 
that his name was not correctly spelt or 
given in the warrant Being the person ac- 
tually accused, he could not I think, com- 
plain of a false arrest or a false imprison- 
ment. In the case of U. S. v. Bristow, the 
person was arrested in the state of Tennes- 
see, only a few yards beyond the Kentucky 
line. The officer acted in good faith, beUev- 
ing that he was in Kentucky, and that he 
was malcing the arrest in this state. I am 
of the opinion that the original arrest was 
illegal, and that the prisoner could not law- 
fully be held after he was brought into this 
state. Hooper v. Lane, 6 H. L. Cas. 443. 1 
am of opinion, therefore, that none of the 
fees growing out of or connected with this 
arrest can be allowed. In the case of U. S. 
v. Howard, the marshal claims that his 
deputy was employed eight days in endeav- 
oring to arrest the prisoner, and he charges 
for expenses while so employed two dollars 
per day— in all, sixteen dollars. It appears 
that the prisoner resided only thirty miles 
from the place whence the process issued, 
and tliat the bailiff was actually employed 
eight days "in endeavoring to arrest" is not 
shown by the oath or affidavit of the bailiff 
who made the alleged endeavor, but by the 
affidavit of the general deputy in whose 
account the charge is found, to the effect 
that his account is correct I do not think 
this charge is sufficiently proven. It should 
be proven by the oath or affidavit of the bail- 
iff who made the endeavor, and he should, 
when he charges for more days of endeavor 
than are obviously necessary, explain in his 
affidavit why he was employed the number 
of days charged, what endeavor he was mak- 
ing, and why the ai-rest was not made soon- 
er. It is precisely in respect to these char- 
ges, where something must be left to the 
good faith of the officer, that there is the 
greatest danger of abuse. The officer is con- 
stantly tempted to charge for service which 
he does not perform, and the court and dis- 
trict attorney ai-e limited in the opportmii- 
ties to expose its error. I think, therefore, 
full and sti-ict proof of all such chai-ges 
should be required, 

i.1, this case I shall allow for only two days 
endeavor to arrest; and, consequently, will 
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reduce the item of ?16 to ?4. In the case of 
TJ. S. V. Grimes, the charge is transporting 
himself, prisoner and guard from Columbia 
to LouisviUe, 140 miles, ?42. By the route 
traveled the distance was actually 140 miles; 
but by the usual route between Columbia and 
Louisville the distance is only 107 miles. The 
route taken was by way of South Danville, 
and from the latter place to Louisville by 
raih-oad. The route usually taken is by way 
of Lebanon, and thence by railroad. The 
first route is often taken, and is in some re- 
spects the most comfortable and convenient, 
but it is not the usual one. I am of the 
opinion that the mileage must be computed 
by the route usually traveled. All the fore- 
going questions might and would have been 
decided, just as they have been, whether the 
rule for computing mileage on process issued 
and served in this district remains as fixed 
by the act of 1S53, and section 829 of the Re- 
vised Statutes, or as is to be foimd in the 
act of 1875; but now a ease has arisen in 
which it has become absolutely necessary to 
determine which statute furnishes the rule. 
In case of U. S. v. Johnson, the warrant was 
issued at Louisville and retm-ned there. The 
defendant resided at Lexington. The mar- 
shal actually traveled to Lexington, ninety- 
three miles, to execute the wan-ant There 
he learned the defendant had gone to Ut 
Sterling— where he would probably remain 
two days; so, to execute the warrant lie 
traveled from Lexington to Mt Sterling— Thir- 
ty-four miles. When he reached Mt Ster- 
ling he learned that the prisoner had gone 
to Paris, and he followed him there, travel- 
ing eighteen miles. There he leai-ned the 
prisoner had returned home. He then re- 
turned to Lexington, traveling eighteen miles, 
and there served the process. If the mile- 
age is to be computed by the rule prescribed 
in section 829 the allowance will be Umited 
to ninety-three miles; but if the act of 1?S75 
furnishes the i-ule, then as the number of 
miles actually and necessarily ti-aveled to 
serve the process is 163, the allowance must 
be for 163 miles. 

Now, I think the act of 1875 was not in- 
tended to increase the mileage of marshals, 
but to diminish it The complaint was not 
that the act of 1853 and section 829 did not 
allow enough mileage— the complaint was 
that they allowed too much. The complaint 
was that they aUowed for mileage not ti-av- 
eled, and the object was to cut off all allow- 
ance for travel not performed, not to give 
an allowance for ti-avel though actually per- 
formed, if it exceeded the distance from the 
place of return to the place of service. I 
have already shown that process must, un- 
less otherwise provided by statute, be re- 
tm*ned to the court which issues it. All pro- 
cess is ordinarily placed in the hands of tlie 
mai-shal at the place of its issue. The con- 
sequence is that a marshal can rarely, if ever, 
ti-avel, in going to serve any process issued 
in the disU'ict in which it is served, less than 
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the distance "from tie place of return to the 
place of service," but lie may and often will 
have to travel more. The consequence is that 
if the act of 1875 furnishes the rule for com- 
puting mileage on process issued and execut- 
ed in the same district, it has signally failed 
to accomplish the end intended. It has not 
decreased allowance for mileage, but has pro- 
vided for a largely increased allowance. The 
act of 1853, and section 829, Revised Stat- 
utes, made an allowance for mileage not ac- 
tually traveled. It allowed a marshal, who 
served process coming from districts other 
than his own, mileage to be computed "fi-om 
the place of return to the place of service," 
though this distance might be hundreds or 
thousands of miles, and though he had not 
actually traveled to serve the process more 
than one mile. It was Jo remedy this, and 
this only, that in my opinion the provision 
found in the act of 1875 was made. It was 
not made to change that of which there was 
no complaint But the objection that the act 
of 1875 should not be so construed as to altet 
the rule for computing mileage prescribed by 
section 829, on process issued and executed 
in the same district, does not rest solely on 
the grovmd that the evil which it was intend- 
ed to remedy, so far from being cured, would 
be made worse. It rests also on the more 
rational ground that there is no express re- 
peal of any of the provisions of the old law, 
and that the negative language of the act 
of 1875 is scarcely appropriate to an increase, 
but rather to a decrease of allowance for 
mileage. 

Moreover, the policy of all the statutes of 
the United States regulating the fees of of- 
ficers, has been to prescribe certain fixed 
fees easily ascertainable, leaving nothing to 
the disa-etion of the officer, as little as pos- 
sible to his integrity, and as little as possible 
to depend on proofs. If the construction of 
the act of 1873 contended for be admitted; if 
the marshal is entitled on every process exe- 
cuted by him an allowance for the miles ac- 
tually and necessarily traveled, then on ev- 
ery process served, the question will arise, 
what was the number of miles actually and 
necessarily traveled? and the court thus have 
much of its time consumed in determining 
unpleasant squabbles over fees in which the 
complaining party can rarely obtain any re- 
lief, since, at last, the officer making the 
charge will ordinarily be the only witness 
who will know the facts. 

I shrink fro.m such labor and from such in- 
vestigations, and I shall not undertake them 
unless congress shall clearly impose them 
upon me. In all the investigations which I 
have ever made of the fees of marshals, I 
have rarely found anything vrrong in those 
matters which are definitely fixed by stat- 
ute, or are easily ascertainable by the court 



without reference to the oath of the officer. 
In almost every instance in which I have 
found a charge either wholly false or par- 
tially erroneous, it has depended for its veri- 
fication on the discretion and good faith of 
the officer. So strong is the temptation to 
the officer to consult his own interests and 
to disregard that of him whom he serves; so 
strong is this temptation— when he may adopt 
without exposure either of two com'ses— to 
adopt the course which will yield him most 
that, in my opinion, he should, if possiole, 
never be subjected to such temptation. His 
fees should, as far' as possible, be fixed and 
definite, and not depend, except in cases 
which cannot be otherwise regulated, either 
on his disci-etion or integrity, or on facts 
which can be known to himself only. So 
fai- as this court is concerned, I shall adhere 
to the rule prescribed in section 829 for com- 
puting mileage on all process issued and 
served in this district, without reference to 
the number of miles actually traveled to exe- 
cute it, until congress shall manifest a more 
certain intention to alter it than is to be 
found in the act of 1875. 

To avoid misconception, I deem it proper 
to say that none of the charges which have 
been found to be erroneous are connected 
with any service rendered by the marshal 
himself. They all relate to service alleged to 
have been performed by his deputies or by 
bailiffs appointed by them, generally to serv- 
ice alleged to have been returned by the lat- 
ter. The marshal himself did not suspect 
that any of the accounts rendered to him 
were incorrect I acquit him of all blame, 
but in the future I shaU expect him to ex- 
amine and scrutinize every account before it 
is presented to the court, and to eliminate ev- 
ery item which he may deem incorrect or not 
proven, as requh-ed by the law as expressed 
in this opinion. Moreover,* I shall expect him 
to dismiss from office eveiy deputy who shall 
render to him a false account or who shall 
abuse his authority by appointing bailiffs, or 
who shall, in any way, manifest a stronger 
desire to make fees than to serve the public. 
So many criminals attempt to avoid arrest 
by flight or concealment, whenever the mar- 
shal comes into their neighborhood, that it 
is no doubt often necessary for him to avail 
himself of the services of a special bailiff. I 
woTiLd not therefore, restrict his authority to 
appoint special bailiffs; but so universal has 
become the practice of deputy marshals to 
appoint bailiffs, and the fees of the marshal 
have thereby been so enormously increased 
to the apparent gain of such deputies, that I 
cannot but suspect their incentive to such 
appointments is to make fees rather than to 
perform their duty. The marshal should 
hold every deputy to a strict account for ev- 
ery bailiff appointed by him. 
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Es parte CRITTENDEN. 

[Hempst. 17G.]' 

Superior Court, D, Arkansas. July Term, 1832. 

SESSIO^' OF Gkaxd Jury— Presence of Attor- 
NET FOR Government. 

1. The attorney for the government has a 
right to be present during the sitting of the 
grand jury, to conduct the evidence and confer 
with them. 

2. But he has no right to give opinion, as to 
whether there shall be a bill or not, unless his 
opinion is requested on a matter of law by the 
grand jury. 

Motion determined before JOHNSON, BSK- 
RIDGE, and CROSS, Judges. 

Robert Crittenden, an attorney of the court, 
moved that Samuel C. Roane, the United 
States attorney for Arkansas territory, be 
prohibited from being and conferring with 
the grand jui-y, dming the deliberation of 
that body; but THE COURT denied the motion 
giving it as their opinion, that it was legal 
and proper for him to do so, whenever he 
might deem it necessary. Motion overruled.^ 

A grand jury must consist of twelve at 
least, and may contain any greater number, 
not exceeding twen1y-thi-ee, in order that 
twelve may form a majority of the jurors. 
There must be twelve at least, because the 
concurrence of that number is absolutely neo- 
essai-y to- put a defendant on trial; and there 
must not be more than twenty-tliree, because 
otherwise there might be an equal division or 
two full jm-ies might differ in opinion. 2 
Bm-rows, 1088; 2 Hale, P. 0. 151; 1 Chit. 
Crim. Law, 306. The usual practice is to 
summon twenty-three; and there is a pro- 
priety in it, resulting from the known fact 
that there is more safety in large than small 
bodies of men, and less probability of hatred 
and ill-will infusing their pernicious influ- 
ences into public prosecutions. A few men 
may feel a disposition to hunt down a vic- 
tim, when a greater number would not engage 
in the disreputable business. Impartial, in- 
telligent, discreet, respectable men, good and 
upright citizens, and "gentlemen of the best 
figm-e in the county" (4 Bl. Comm. 302), 
should always be returned as jurors, because 
the vast authority which attached to them in 
that capacity ought not, and indeed .cannot, 
be intrusted to those who are ignorant, cor- 
rupt, or incompetent, without the utmost dan- 
ger to life, liberty, and property. Upon ju- 
ries depend life, liberty, and reputation, in 
ciiminal, and tlie dearest right of property, in 
civil cases; and hence they sliould possess 

^ [Reported by Samuel H. Hempstead, Esq.] 
= See disquisition of the "office and duty of 
grand jurors," in Davis' Precedents of Indict- 
ment, pages 18-23, where the existence and 
the reason for the exercise of this right are 
fully shown. Chitty says it is usual to permit 
the prosecutor to be present during the sitting 
of the grand jury, to conduct the evidence on 
the part of the crown. 1 Chit. Grim. Law, 317; 
Keiyng, 8. 



the intelligence to discern justice, and the in- 
tegi'ity to maintain it. 

The legislation of congress indicates that 
jm'ors should be summoned fi'om such parts 
of the district as shall be most favorable to 
an impartial trial, but so'as not to incur un- 
necessary expense, nor unduly burden the 
citizens of any part of the disti-ict with such 
services. 1 Stat 88. The act of 1789 also 
provides as follows: "Writs of venire facias, 
when directed by the court, shall issue from 
the clerk's office, and shall be served and re- 
turned by the marshal in his proper person, 
or by his deputy, or in case the marshal or 
his deputy is not an indifferent person, or is 
interested in the event of the cause, by such 
fit person as the court shall specially appoint 
for that purpose, to whom shall be adminis- 
tered an oath or afBrmation that he will tiiily 
and impartially serve, and return such writ. 
And when, from challenges or otherwise, 
there shaU not be a jury to determine any 
civil or criminal cause, the marshal or his 
deputy shall, by order of the com*t, where 
such defect of jm*ors shall happen, retm-n 
juiymen de talibus circumstantibus, suflBlcient 
to complete the panel; and when the mar- 
shal or his deputy are disqualified as afore- 
said, jurors may be retm'ned by such disin- 
terested person as the court shall appoint" 
1 Stat 88. 

Persons exempted jbrom serving on juries 
by the laws of the United States: All arti- 
ficers and workmen employed, in the arsenals 
and armories of the United States. 2 Stat. 
62. Assistant postmasters and clerks regu- 
larly employed and engaged in post-offices. 
5 Stat 88. By the laws of Arkansas, the 
following persons are exempted: Persons 
exercising the functions of a clergyman; 
practitioners of physic; practising attorneys 
at law; clerks; all officers of courts; ferry 
keepers; overseers of roads; constables; 
keepers of grist-mills whose names are re- 
corded as such; patrols, during the time they 
may continue to perform their duties as such; 
persons over the age of sixty years; members 
of the Little Rock Fire Company. Dig. 631, 
744, 770; Act Dec. 5, 1846, p. 141. 

When the duty of summoning jurors is de- 
volved on the marshal, or any one appointed 
for that pm'pose, he ought to return "good 
and lawful men," avoiding persons of ill 
fame, or imder the influence of parties (Dig. 
631), or persons convicted of any infamous 
crime (1 Chit Crim. Law, 307), idiots, luna- 
tics, persons exempted, from serving on ju- 
ries, relatives of parties, and those who have 
formed or expressed decided opinions as to 
the matter in hand (1 Burr's Trial, 357; 
Armistead v. Com., 11 Leigh, 657); those who 
are actuated by hostile feelings towards, or 
have a strong bias for or against, the par- 
ties (2 Hawk. P. 0. c. 43, § 28; Whart Crim. 
Law, 612, 613); and, in a capital case, those 
who have conscientious scruples as to pun- 
ishing the accused under any proof, however 
strong. U. S. v. CorneU [Case No. 14,8681; 
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=Com. V. Lesher, 17 Serg, & R. 155. By the 
iaws of Ai'kansas, every grand juror must be 
^ free white male citizen of the state, over 
the age of twenty-one years, resident of the 
<;ounty, a householder or freeholder, and oth- 
erwise qualified according to law (Dig. 629); 
l)y which is meant, I take it, that idiots, 
lunatics, and lil^e persons, would not he com- 
petent jurors. Petit jurors must have the 
:same qualifications, except they need not he 
householders nor freeholders; but no person 
•can serve as a petit juror who is related to 
•either party to a suit within the f om-th degree 
of consanguinity or affinity. Dig. 630. 

Qualifications of jurors in the courts of the 
United States, and mode of summoning the 
«ame: The act of congi*ess of July 20, 1840, 
provides as follows: "That jurors, to serve 
in the courts of the United States in each 
state respectively, shall have the like qualifi- 
cations, and be entitled to the like exemp- 
tions, as jiurors of the highest court of law 
•of such state now have and arQ entitled to, 
and shall hereafter from time to time have 
4ind be entitled to, and shall be designated by 
ballot, lot, or otherwise, according to the 
mode of forming such juries now practised 
4ind hereafter to be practised therein, in so 
far as such mode may be practicable by the 
•courts of the United States or the officers 
thereof; and for this purpose, the said courts 
shaU have the designation and impanelling 
ot juries, in substance, to the laws and usages 
now in force in such state; and fm'ther, 
;shall have power, by rule or order, from time 
to time, to conform the same to any change 
in these respects which may be hereafter 
adopted by the legislatures of the respective 
states for the state comets." 5 Stat 394. The 
provisions of the judiciary act of 1789 (1 
Stat 88) of this subject were substantially 
the same, except it was not prospective, but 
■confined the selection of jurors to the mode 
practised in the several states at the time of 
its passage. It will be perceived that the act 
•of 1840 is prospective, and supersedes that of 
1789, and constitutes the rule by which the 
United States courts are governed in the se- 
lection of jurors; and this act, too, for the 
first time, expressly recognizes the exemp- 
tions allowed by the state laws. This act ap-, 
plies to grand and petit jurors, and to petit 
jurors in criminal eases. Conk. Pr. 270. 
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Case nSTo. 3,393b. 

CRITTENDEN v. DATES. 

[Hempst 96.]^ 

Superior Court, D. Arkansas. Jan. Term, 1831. 

Coke of Defective Vende. 

Either a verdict or judgment cures a defective 
•venue. 

' [Reported by Samuel H. Hempstead, Esq.] 



Error to Pulaski circuit coiurt determined 
before ESKRIDGE, GROSS, and BATES, 
Judges. 

ESKRIDGE, J. This is a writ of error to 
the (^rcuit court of Pulasld county, to re- 
verse a judgment rendered in that coxurt in 
an action of assumpsit, wherein John T. Da- 
vis, indoi^see, was plaintiff, and Crittenden 
defendant 

Two points have been relied on by the 
counsel for the plaintiff in error to reverse 
the judgment of the court below: First that 
there is not a sufficient venue laid in the dec- 
laration; and, second, that there is not a 
sufficient breach alleged. Both of these 
grounds are whoUy untenable, .because they 
are contradicted by the declaration itself. 
The declaration seems to have been drawn 
according to the most approved forms. The 
notes declared on are alleged to have been 
made in the county of Pulaski, and within 
the jurisdiction of the court; and the expres- 
sion "then and there," applied to the execu- 
tion of the indorsements, must be taken in 
connection with, and relate to, the venue as 
laid for the notes themselves. There is cer- 
tainly a sufficient venue. There is a sepa- 
rate and distinct breach alleged to each count 
in the declaration, when in fact one general 
breach at the end of the declaration would 
have been sufficient. But admitting the 
declaration to have been defective in not 
laying a sufficient venue, it was the duty of 
the defendant below to have availed himself 
of such defect hy demurring specially to it; 
and it is now too late, after a formal judg- 
ment by submission to the coiu:t below, to 
take advantage of it upon a wiit of error. 
The modern practice, as well in England as 
in most of the states in the United States, 
is that either a verdict or a judgment cures 
a defective venue. 5 Mass. 94, 96; also, 
State V. Post 9 Johns. 81. In the last case 
quoted, it was decided that where no venue 
is laid in the body of the declaration, the 
venue in the margin is sufficient It is not 
material in this case to inquire what may 
have been the effect of a defective venue at 
common law; whether It was matter of sub- 
stance or barely matter of form, because it 
is very- obvious that our statute of jeofail is 
as comprehensive as both the statute of Car. 
n. and of 4 Anne taken together. Statutes 
of this description have correctiy received 
from all courts a liberal construction. Their 
object is to repress any attempts of parties 
litigant to defeat the ends of justice, by re- 
sorting to technical and frivolous objections, 
which do not touch the mei-its of matters 
in controversy. Judgment affirmed. 
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Case I3"o. 3,394, 

CRITTENDEN v. STROTHER. 

[2 Cranch, C. C. 464.] ^ 

Circuit Com-t, District of Columbia. April 
Term, 1824 

WiTxrss— Privilege of ATTORNsr. 

If the plaintiff examines his attorney as a wit- 
ness, he waives his privilege, and upon cross- 
examination the attorney is bound to answer 
generally. 

[Action of] debt [by Robert Crittenden 
against Pendleton Strotber] on bond. Plea: 
Gaming debt. 

Mr. Hall, the plaintiff's attorney, offered 
himself as a witness, and testified in behalf 
of the plaintiff. Upon his cross-examination 
he objected to answer a question, claiming 
the privilege of his client. 

THE COURT said, that when his client 
examined him as a witness in his favor, he 
must be considei'ed as waiving his privilege. 

Verdict for defendant. 



CRITTENDEN (UNION BANK OP 
G-EORaETOT^TSr v.). See Case No. 14,- 
354. 



Case Ko. 3,395. 

The CROATAN. 

[Chase (1S6&) 546.] = 

Circuit Court, D. North Carolina. 

IXTERFEKENGE OF StATE COUKT IX ADMIRAIiTX 

Prooeedisgs. 

1. A steamer being in custody of the marshal 
in a proceeding in admiralty, a state court has 
no jurisdiction to take it on attachment; there- 
fore a judgment in such attachment creates no 
lien upon the steamer. 

2. Such a proceeding in attachment was, in 
substance and in fact, a proceeding in admiralty, 
and beyond the jurisdiction of the state court. 
Instead of suing out an attachment in the state 
court, the creditor should have intervened for 
his interest in the United States district court. 

This was an appeal from decrees in admi- 
ralty by the disti-ict com-t for the Cape Fear 
district of North Carolina [case unreported]. 
It appears that Braham and others filed a 
libel in the district court against the steamer 
Croataa, her tackle, apparel, and furniture, 
and that shortly afterwards Cassitiy and 
Beery filed another libel in the same court 
against her and her appurtenances also. She 
was accordingly taken possession of lay the 
marshal. While she was so in his posses- 
sion. Levy sued out an attachment from the 
state court, and levied it on the steamer in 
the custody of the law, and in due time pro- 
cm'ed his judgment on attachment for three 
hundred and thirty-four dollars and seventy- 
sis cents. After this levy of Levy's attach- 
ment, Dewey, on July 18, 1866, filed his libel 

^ [Reported by Hon. TVilliam Cranch, Chief 
Judge.] 

- [Reported by Bradley T. Johnson, Esq., and 
here reprinted by permission.] 



on the vessel in the district court for the sum 
of one thousand fire hundred and eighty- 
four dollars and twenty-nine cents, and on 
July 23, 1866, Styles & Carter also filed their 
libel against her in the same court for the 
sum of one thousand three hundred and fif- 
teen dollars and twenty-eight cents. Hat- 
ters were in this position when the disti'ict 
court on August 2, 1866, decreed in favor 
of Braham, the first libellaut, and Cassidy 
and Beery, the second libellants, and ordered 
the vessel to be sold to satisfy their claims. 
She was accordingly sold on August 20, 1866, 
for ten thousand three hundred dollars, a 
sum much more than necessary to satisfy the 
two libels on account of which she was sold. 
On October 30, 1866, a decree was pro- 
nounced in favor of Dewey for one thous- 
and five hundred and eighty-four dollars and 
twenty-nine cents, and Styles & Carter for 
one thousand thi-ee hundred and fifteen dol- 
lai's and twenty-eight cents, and their re- 
spective costs. The claims of the first libel- 
lants having been paid. Levy filed his peti- 
tion in this comi:, claiming the next lien on 
the surplus of the proceeds of the sale of 
the Croatan, by virtue of his attachment 
from the state court, which was levied next 
after the first two libels. Dewey and Styles 
& Carter also filed their petitions claiming 
the surplus under their libels in the order 
of filing them, the surplus not being sufficient 
to pay both of them. 

THE COURT decided that Levy had ob- 
tained the prior lien by virtue of his attach- 
ment, and accordingly decreed in his favor 
to the amount of his claim, which it ordered 
to be paid out of the surplus in the registry 
of the court. 

CHASE, Circuit Justice. This is a peti- 
tion for the appropriation of a sufficient 
amount of the proceeds of the steamer Croa- 
tan, sold under the order of the district 
court, to the satisfaction of a judgment in 
attachment recovered by the petitioner, in 
one of the state courts of North Carolina. 
The petition alleged that sometime prior to 
the issuing of the attachment from the state 
court, a libel "was filed in the district court 
by Thomas A. Braham and others, against 
the steamer. And that another libel was 
filed by James Cassidy and Benjamin A. 
Beery, against the same steamer; and that 
such proceedings were had in admiralty, that 
on August 2, 1866, the steamer, with her 
tackle, apparel, and furniture, were ordered 
to be sold. It further alleged that the steam- 
er was sold on August 20, for ten thousand 
three hundred dollars, which was much more 
than sufficient to pay the amounts claimed in 
the two libels. The petitioner, therefore, 
pi-ayed that a sufficient sum be appropriated 
out of the surplus and remnants to the sat- 
isfaction of his attachment, A deci'ee was 
accordingly made by the district court, di- 
recting the satisfaction of the claim of Iievy 
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by the payment to Mm of three hundred and 
thirty-four dollars and seveniy-six cents, 
with his costs, out of the surplus and rem- 
nants. 

It further appears that on July 18, 1S66, 
"William H. Denny filed his libel in the dis- 
ti-ict court for the district of Cape Fear 
against the steamer Croatan, alleging that in 
the month of March, 1866, the steamer being 
in the port of Charleston, S. C, the libel- 
lant furnished materials and labor towards 
equipping and finishing the steamer to the 
amount of one thousand five hundred and 
eighty-fom* dollars and twenty-nine cents. 
At the hearing of this libel on October 30, 
1866, a dea*ee was made against the steam- 
er, in favor of the lihellant, for the sum of 
one thousand five hundred and eighty-four 
dollars and twenty-nine cents, and for his 
costs. 

It further appears that on July 23, 1866, 
L. 0. Styles and J. F. Carter, partners under 
the name of Styles & Carter, filed then: libel 
in the district court for the Cape Fear dis- 
trict of North Carolina, setting up a claim 
against the steamer Croatan for advances to 
pay the expense of necessary repairs and 
supplies, and praying a decree for the amount 
advanced, and for the sale of the steamer in 
order to the satisfaction of the same. Upon 
the hearing of this petition on October 30, 
1866, a decree was made against the steamer, 
in favor of the libellants for the sum of one 
thousand three hundred and fifteen dollars 
and twenty-eight cents, and for their costs. 

Subsequently, and while the petition of 
Jonas P. Levy for the application of the sur- 
plus to the satisfaction of his judgment in 
attachment, was pending in the district 
court, William H. Denny and Styles & Carter 
filed theh: petition by way of intervention 
in the district courts setting up the decrees 
in admiralty recovered by them respectively, 
and asking the appropriation of the remnants 
and surplus in the registry of the comt to 
the satisfaction of their several dea-ees. This 
petition alleged that the proceeding of Levy 
by writ of attachment from the state court, 
created no Ken upon the steamer, and insist- 
ed that he was not entitled to payment out 
of the remnants and surplus, which were in- 
sufficient to satisfy the claims of the petition- 
ers. Notwithstanding this petition of inter- 
vention, a decree was made, as has been al- 
ready stated, in favor of Levy for the sat- 
isfaction of his judgment in attachment, and 
from this decree, the petitioners William H. 
Denny and Styles & Carter have appealed to 
this court. 

The proceedings in this case have been 
quite loose and irregular. The petition of in- 
tervention bears no date, nor is there any- 
thing which indicates that it was ever filed 
in the district court No records of the pro- 
ceedings of the district court in the original 
libel suits of Thqmas A. Braham, James Cas- 
siday, and Benjamin A. Beery, have been 
brought into this com-t. There is nothing 
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before me which shows the amount of the- 
deci-ees in favor of the libellants in these 
suits. There Is nothing, indeed, which gives- 
any information respecting them, except the- 
loose reference in the petition of Levy- There 
is no record of the petition of Levy for pay- 
ment out of the remnants and smiilus; or of 
the petition of William H. Denny and Styles 
& Cart^. The original papers only have- 
been brought into this court It is difficult, 
under such circumstances, to dispose of the- 
case satisfactorily. There seems, however, to 
be no question that payment of the sum re- 
covered in attachment was decreed as claim- 
ed, and that the decrees upon the libels of 
William H. Denny and Styles & Carter were 
rendered as stated. Nor is there any ques- 
tion that a surplus from the sale, under the 
original decrees, remained in the registry of 
the court, or that this surplus is insufficient 
to satisfy the decree, in favor of William H. 
Denny and Styles & Carter. 

The real question is whether Jonas P. Levy 
was entitled to be paid the amount of his- 
judgment in attachment in preference to Wil- 
liam H. Denny and Styles & Carter. I think 
he was not so entitied, for two reasons; In 
the first place, the steamer, at the time this 
attachment was issued, was in custody of" 
the marshal of the United States, and could 
not be taken upon an attachment issued out 
of a state com*t; secondly, the proceeding in 
attachment was, in substance and fact, a 
proceeding in admiralty, and beyond the ju- 
risdiction of a state court Instead of suing 
out an attachment in the state court, Levy 
should have intervened for his interest in 
the district court The decree of the district 
court, giving effect to the alleged lien of 
Levy under his attachment, was erroneous, 
and must be reversed. A decree of reversal 
will be made accordingly, and the cause will 
be sent back to the distiict com't for further 
proceedings in conformity with this opinion.. 



Case H^o. 3,396. 

CROCIOSIl V. BEAL et al. 

[1 Lowell, 416.]^ 

Circuit Court D. Massachusetts. Dec. Term,. 
1869. 

Sdit bt SuRvi-visa Party to Covenant — Elec- 
tion TO Take Testamestakt Phovision. 

1. If there be a covenant to three persons- 
jointly, and a breach, and two die, the survivor 
may sue ^one. 

2. By indenture between husband and wife 
and trustees for the latter, the husband cove- 
nanted with the trustees not to demand any 
property that might thereafter come to the wife 
by descent or devise, but that she might enjoy 
and dispose of the same as if unmarried. He 
afterwards received a considerable sum which 
came to his wife by descent from a brother. 
By his will made after he had received this 
money he made a trust fund for the benefit of 
his children, during their lives, and gave the 

^ DReported by Hon. John Lowell, LL. D., Dis- 
trict Judge, and here reprinted by permission.]. 
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trustees of that fund power, in their discretion, 
to pay his wife out of the income of the fund 
enough to make her yearly income up to $3,000 
if it should at any time fall short of that 
-amount, and added that he had included in 
the trust fund any amount of money that in 
equity or honor might be due his wife or chil- 
dren by heirship from the brother, and that he 
intended it to be in full and in lieu of dower. 
Whether this provision was intended as a sat- 
isfaction of the debt due for breach of the 
■covenant, quaere? 

3. If so intended, the fact that the wife, soon 
after the husband's death, had accepted one 
■small instalment of income, she having refused 
several others afterwards, and having brought 
this suit, is not a conclusive election to accept 
the provision of the will. 

This was an action of covenant broken, 
Tjroxight by the plaintiff [Uriel Crocker] as 
the last survivor of three trustees, appointed 
tinder an indenture made between William J, 
Walker, of the first part, and the said three 
ti-ustees, and Mi-s. Eliza Walker, wife of said 
William J. Walker, of the second part, dated 
February 24, 1846, against the defendants [I. 
S. BeaJ and others] as executors of the -will 
■of said William. The parties by stipulation, 
under the statute, submitted the case to the 
■court, without a jury; and further agreed 
that the record of a suit in equity between 
«aid Eliza Walker anid these defendants, late- 
ly decided in this court, should be evidence 
in this cause. In addition to this record some 
oral testimony was produced. It appeared 
that by the indenture Dr. Walker and his 
wife were to live apart, and the former con- 
veyed to the three trustees certain houses 
and other estate for the benefit of his wife, 
and covenanted with the trustees, their suc- 
-cessors and respective heirs, esecutors, and 
administi-ators, that he would not claim or 
-demand any property that might thereafter 
<;ome to IVIrs. Walker by devise or descent, 
t)ut that she might enjoy and dispose thereof 
-as if she were unmarried; and that she might 
receive and dispose of, as she might think 
proper, all personal property so acquired by 
Ixer thereafter, &c. There was evidence tend- 
ing to show that Dr. Walker did in his life- 
time, and after the date of the indenture, re- 
ceive the several sums mentioned in the dec- 
laration and in' the amendment thereto, from 
the administrator of the estate of Ms wife's 
"brother, amounting in all to $5934.69. The 
■defendants objected, first, that the action 
■could not be maintained by the plaintiff; and, 
secondly, that the cause of action had been 
■released by Mrs. Walker. 

LOWELL, District Judge. Upon the first 
point the ground taken is, that the sm*viving 
trustee cannot sue alone. But the law is 
fhat upon a joint covenant the survivor alone 
-can sue: 1 Chit. PI. 11; Anderson v. Mar- 
tindale, 1 East, 497; 2 Waif. Parties, 1527. 
It is said, and truly, that the indenture pro- 
Tides for filling vacancies, and for keeping 
the number of trustees always at three; but 
whether new trustees could sue for an old 
l>reach of covenant, we need not inquire, be- 



cause none have been appointed, and the de- 
fendants have no concern with that matter, 
at least in this court. If any person interest- 
ed chooses to apply to the probate court, no 
doubt the vacancies may be supplied, but in 
the mean time the plaintiff has this cause of 
action^ vested in him by survivorship. 

The other defence is that Mrs. Eliza Walk- 
er, on whose behalf and for whose sole bene- 
fit this covenant was made, has taken an in- 
terest under her husband's will, inconsistent 
with the assertion of the right sought to be 
vindicated in this action. This is pleaded as 
an accord and satisfaction and as a release. 
Granting that these defendants can set up 
this defence, which the case cited of Bonaffe 
V. Woodberry, 12 Pick. 456, seems to show 
that they may, and that it is properly plead- 
ed, which it seems to be, yet I am of opinion 
that the facts do not support it as a bar to 
this action. 

It is imdoubtedly true that where provision 
is made in a will for the benefit of any one, 
he cannot both accept that benefit and repu- 
diate the will in any part Thus a widow 
who has an estate left to her in lieu of dower, 
cannot after voluntarily accepting the provi- 
sion demand to be endowed; and there are 
many like cases. And the rule prevails in 
this country at law as well as in equity. In 
equity the party is put to an election; and 
even at law, this can sometimes be done, as 
where a paid legatee disputing the will was 
required to pay the amoimt of his legacy into 
court Hamblett v. Hamblett, 6 N. H. 333. 
But courts of law find much greater difficulty 
fn dealing with such a case, and, as I under- 
stand, will not hold the devisee or legatee to 
be barred, unless it is clear that he has made 
an irrevocable election. See the remarks of 
Lord Eedesdale, 2 Schoales & L. 450. If 
there is doubt on that point the executor 
must be left to his remedy in equity, where 
full and complete justice can be done to both 
parties. 

When the question is whether a legacy is 
intended as satisfaction for a debt the same 
general rule prevails, but all intendments of 
law are against the inference of such an in- 
tent. See Chancey's Case, 2 White & T. 
Lead. Cas. Eq. 380, and notes to Am. Ed.; 
Strong V. WilUaras, 12 Mass. 391. Very slight 
circumstances will avail to negative any such 
presumption, as for instance the mere fact 
that the testator has directed all his debts 
and legacies to be paid, or that the legacy is 
less beneficial in any respect though more 
so in others, than the d.ebt In the present 
case, the testator leaves a fund to trustees 
to divide the income, and eventually, after 
the lapse of many lives, the principal, among 
his six children and their representatives, and 
directs that if necessary, the trustees may in 
their discretion, out of the income of this 
fund, pay his wife enough to malie her in- 
come up to $3,000 a year,, if the income of 
the property settled by the indenture should 
fall short of that sum; and adds: "I having 
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included in the sum given in the second item 
aboye (that is, the trust fund) any amount of 
money that in equity or honor may he due to 
my said wife or children by heirship from 
her late father or brother, Joseph Heard, de- 
ceased. And it is my design and intention 
that the provision herein made, coupled with 
the amount secvired to her by said indenture, 
shall be in full and in lieu of her dower in my 
estate." He then ^ves the bulk of his estate 
to certain charities. 

Here is a very dear intent expressed to bar 
dower; but it is by no means so dear that he 
intended this provision to be a satisfaction 
of the amoimt due this plaintiff for the bene- 
fit of his wife. It is mainly a provision for 
his own children, of which he says that one 
inducement is that he may in equity and 
honor owe them and their mother something 
for what he received from the estate of this 
brother and some one else. He acknowledges 
no legal obligation, and does not assert that 
he is making any satisfaction. The provision 
for his wife is only contingent, and at the 
discretion of his trustees. Considering the 
great care and minuteness with which such 
matters are provided for in the will, I find 
It difficult to tmderstand this ambiguous dec- 
lai-ation as meaning that his wife, if she 
takes any income in any year shall not be 
paid this debt Suppose she does not take 
it, the trust fund remains the same, only her 
■children get a somewhat larger income. The 
defendants must read this will as meanins; 
that, in consideration of a debt due his wife, 
he leaves certain property in trust for their 
-children, out of which- the wife may, in cer- 
tain contingencies and on some occasions, at 
the discretion of his trustees, have an in- 
<:ome. What is there for her to elect? She 
<uinnot elect that the trust-fund shall not be 
■created, nor that her children shaU not have 
the income. If the question were between 
her and the children, I can understand that 
she might be required to choose. But sup- 
pose the children all assent w her having this 
income, what concern have the executors 
with the question? 

If she is put to such an election, the evi- 
■dence does not show that she has made the 
^ame so conclusively that a court of law wHl 
hold her barred. It seems that she has ac- 
cepted one installment of income and has 
refused all others. If there be any inconsist- 
■ency, then the suffering this action to be 
brought may be an election, and the trustees 
may refuse to pay her any more income. 
This wUl work exact justice, and will reqiure 
the point to be settled in equity, where this 
question of election can be more properly 
■dealt with. 

I find as matters of fact: (1) That the In- 
■dentin-e referred to in the plaintiff's declara- 
tion was made as therein sex forth, and that 
the plaintiff is the sole survivor of the three 
trustees named in said indenture; (2) that 
after the making of the indenture the defend- 
<ant's testator received the sum of $5964.39, 
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which came to his wife, Eliza Walker, from 
the estate of her brother, Joseph Heard, who 
died after the date of said indenture, where- 
by he broke the covenants thereof; (3) that 
said Eliza Walker received the sum of $145.- 
51, on 14th July, 1S66, as an addition to her 
income for the year 1865-6, under the third 
item of said testator's will; and that she has 
refused to receive any further sums under 
said item of said wiU. 

And as matters of law: (1) That said in- 
dentiure is valid; (2) that the plaintiff as the 
sole survivor of the three ti'ustees named in 
said indenture, may well have and maintain 
this action, and is entitied to recover said 
sum of §5964.39, with interest at six per cent 
per annum, from the dates of the payments 
respectively, and his costs; (3) that said cause 
of action has not been released by the act 
of said Eliza above mentioned.^ Judgment 
for the plaintiff. 



Case KTo. 3,397. 

0R0GK3SB V. PHIST NAT. BAaSGK. 

[4 Dill. 358; 3 Am. Law T. Rep. (N. S.) 350; 
3 N. y. Wkly. Dig. 105; 1 Thomp. Nat 
Bank Cas. 317; 3 Cent Law J. 527; U. 
Am. Law Rev. 169; 1 Cin. Law Bui. 3oO; 
24 Pittsb. Leg. J. 73.] ^ 

Circuit Court, D. Kansas. 1876. 

National Banks — Revised Statdtes, Sections 
5197, 5198, Construed — Rate of Interest — 
Right of Action to Recover Back IllegaIj 
Interest Passes to Assignee in BANKRUPTor 
— Extent of Recovery. r 

1. A national hank located in Kansas charged 
and received interest at the rate of eighteen 
per cent per annum. Held, that it was liable, 
under the national banking act (Rev. St. §§ 
5197, 5198), to pay hack twice the amount of 
interest thus received. 

[Cited in Markson v. First Nat Bank, Case 
No. 9,097; Hill v. National Bank, 15 Fed. 
433.] 

2. If the person who paid such illegal interest 
is adjudged a bankrupt, the right of action 
passes to Ms assignee in bankruptcy, such as- 
signee being his "legal representative" within 
the meaning of section 5198 of the Revised 
Statutes. 

[Cited in Wright v. First Nat Bank, Case 
No. 18,078.] 

3. The amount of the recovery is twice the 
full amount of interest paid, and is not limited 
to twice the excess of interest paid over the le* 
gal rate. 

This is an action by an assignee in bank- 
ruptcy, brought in 1875, to recover from the 
defendant [the First National Bank of Che- 
topa], a bank organized under the act of con- 
gress commonly known as the national bank- 
ing act, double the amount of interest which 
he charges was taken from the bankrupts by 
the defendants upon numerous transactions 

' [The validity of the indenture had been sus- 
tained in another suit before this case was tried. 
See Walker v. Walker, 9 Wall. (76 TJ. S.) 743.] 

^ [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission. 11 
Am. Law Rev. 169, contains only a partial re- 
port.] 
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after 1872 and prior to the banlxuptey. The 
petition states in eacti count that the inter- 
est charged was "a greater rate of interest 
than was allo-wed by the laws of the state of 
Kansas." It is material to inquire what was 
the law of the state of Kansas in regard to 
interest, during the period covered by the 
counts not barred by the statute. To prop- 
erly understand the Kansas intei*est law, it 
is necessaiy to begin with the General Stat- 
utes of 18 68 (page 525, c. 51), which contain 
the following: 

"Sec. 2. The parties to any bond, bill, 
promissory note, or other insti-ument of 
writing, for the payment or forbearance 
of money, may stipulate therein for in- 
terest receivable upon the amount of such 
bond, bill, note, or other instrument, at any 
rate not exceeding twelve per cent, per an- 
num. 

"Sec. 3. All payments of money or prop- 
erty made by way of usurious interest, or 
of inducement to contract for more than 
twelve per cent, per annum, whether made in 
advance or not, shall be deemed and taken 
to be payments made on account of the 
principal, and the com-ts shall render judg- 
ment for no greater sum than the balance 
found due after deducting the payments of 
money or property made as aforesaid, with- 
out interest; nor shall any debtor be deemed 
in equal wrong on account of having paid, or 
having agreed to pay, such usurious interest 
or such inducement, but shall have like rem- 
edy and relief in either case. 

"Sec. 4. Any person contracting, by prom- 
issory note, bill of exchange, bond, or other- 
wise, to receive a greater rate of interest 
than that allowed by this act, shall forfeit 
all interest, and shall recover no more than 
the principal of such note, bill, bond, or 
other contract." 

These sections clearly limited the rate of 
interest to twelve per cent per annum, and 
punished the creditor who contracted for 
more with an entu-e forfeiture of all inter- 
est, at the same time rewarding the debtor 
with a credit upon the principal debt of so 
much as he might have paid for interest on 
a usurious contract. This remained the law 
until June 20, 1872, when sections 2, 3, and 
4, quoted, were repealed by the act of 
February 28th, and the following took effect 
(Laws 1872, p. 284): 

"Sec. 2. The parties to any bond, biU, 
promissory note, or other instrument of writ- 
ing, for the payment or forbearance of 
money, may stipulate therem for interest re- 
ceivable on the amount of such bond, bill, 
note, or other instrument of writing: pro- 
vided, that no person shall recover in any 
court more than twelve per cent interest 
thereon per annum. 

"Sec. 3. All payments of money or prop- 
erty made by way of usurious interest or 
inducement to contract for more than twelve 
per cent, per annum, whether made in ad- 
vance or not, shall be deemed and taken to 



be payments made on account of the prin- 
cipal and twelve per cent interest per an- 
num, and the courts shall render judgment 
for no greater sum than the balance found 
due after deducting the payments of money 
or property made as aforesaid." 

A general denial was filed to the petition, 
a jury waived, and the cause ti'ied by the- 
eourt. 

McComas & McKeighan, for plaintiff. 
John K. Oi"avens, contra. 

DILLON, Circuit Judge. The usm*iou& 
transaction in respect of which this action is 
brought occm-red after the state statute of 
June 20, 1872 (Laws 1872, p. 284), went into- 
operation. This statute, as consti'ued by th& 
supreme court of the state, "allowed pal-ties 
to conti'act for any rate of interest they might 
choose, but did not allow the creditor to re- 
cover more than the principal and interest at 
the rate of twelve per cent, per annum." 
Jenness v. Cutler, 12 Kan. 511, per Valentine, 
J. On the loans to the bankrupts, tiie de- 
fendant bank contracted for and received in- 
terest at the rate of eighteen per cent per an- 
num. If the debtors had not been adjudged 
bankrupt, could they have recovered under 
section 30 of the national banking act? Rev. 
St §g 5197, 5198. If so, does this right of 
action pass to their assignee in bankruptcy? 
And if so, what is the extent of the recovery? 
These are the questions in the case. 

1. If the effect of the state statute of June- 
20, 1872, was to abrogate aU rates of Interest 
—if after that enactment no rate of interest 
exists or "no rate is fixed by the laws of the 
state" of Kansas— then national banks would 
be restricted to seven per cent, as the maxi- 
mum rate they could lawfully charge. Rev. 
St § 5197; Tiffany v. National Bank of Mis- 
souri, 18 "Wall. [85 U. S.] 408. If, howevei*, 
this was not the effect of that enactment then 
twelve per cent is the maximum legal rate al- 
lowed by the laws of Kansas. In either 
event, the defendant bank charged and re- 
ceived an illegal rate. If bankruptcy had not 
supervened, it is clear that Marsh & Ovei-- 
huls, the bankrupts, might, xmder the national 
banking act (Rev. St § 5198), have recovered 
from the defendant bank twice the amount 
of interest paid, as therein provided. Indeed,, 
the right of action is yet In them if it is not 
barred by the two years limitation (Rev. St. 
§ 5198), unless it has passed to their assignee 
in banlsruptcy. 

2. The next question is, is the assignee in 
bankruptcy their 'legal representative" with- 
in the meaning of the statute? Rev. St § 
5198. It is om* opinion that an assignee in 
banlaniptcy is, in respect of such a claim as 
this, which has injm-iously affected and re- 
duced the estate in bankruptcy, and which is 
to be enforced "by an action in the nature Of 
an action of debt," peculiarly and most ap- 
propriately "t±t6 legal representative" of the 
banki-upt Every reason which, in case of the- 
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^eath of the debtor, witliout banlnruptey, 
■would give tlie rigUt of action to the adminis- 
ti-ator or executor, as his legal representatlTe, 
applies with full force to the assignee in bank- 
ruptcy, if his estate is during his lifetime ad- 
ministered in a com-t of bankruptcy. See 
Tiffany v- National Bank of Missouri, supra; 
1 Deac. Bankr. (3d Ed.) 523, 524; Beckham 
T. Drake, 2 H. L. Cas. 640. In this view, it 
is unnecessary to determine whether the right 
of action would vest in the assignee under the 
banki-upt act (Rev. St. §§ 5044-5047), though 
it seems not improbable that the provisions of 
these sections are comprehensive enough to 
embrace it Darby's Trustees v. Boatman's 
Sav. Inst. [Case No. 3,571]; Id., 18 WaU. [85 
U. S.] 375. 

Under tlie English bankmpt act, no right 
■of action passes to the assignee for a mere 
personal tort to the bankrupt, as for assault 
or libel, but it is otherwise in respect of in- 
juries or torts which result in diminishing the 
estate of the bankrupt; and the disttaction is 
taken between rights of action where per- 
sonal suffering or inconvenience is the pxi- 
mary cause of the action (which do not pass), 
' and where pecuniary loss or damage is the 
primary cause of action, which do pass. 1 
Deac. Banki-. (3d Ed.) 522 et seq.. This dis- 
tinction seems to be made in our bankrupt 
act, which vests in the assignee all such 
•'rights of action." 

3. The next question is, whether the recov- 
ery shall be for double the whole amount of 
interest paid, or only double the amount in 
excess of the legal rate, whether that be 
seven or twelve per cent Where an illegal 
rate of interest is charged, and an action is 
brought on the conti-act; the statute declares 
a "forfeitm-e of the entire interest," and if 
the usurious interest has been paid, the stat- 
ute gives an action to recover back, not 
simply the excess over the legal rate, but 
"twice the amount of interest thus paid," 
that is; paid in pursuance of an usurious con- 
tract or transaction. 

National banks owe a duty to the public 
to observe the limitations of the act of eon- 
gi-ess in respect of the rate of interest— limit- 
ations wisely imposed, but in many of the 
western states, at least, very fi*equently dis- 
rfigarded. They have privileges enough 
without usurping others. They have powers 
enough, without exercising those not con- 
ferred, or transcending the limits of their 
charters. They ought not to become usurers; 
and if they do, public pblicy is promoted by 
an enforcement of the penalties which the 
statute has denounced. Jt should be borne 
in mind that the statute confines the action 
to the person who has paid the illegal inter- 
est or to his legal representative, thus show- 
ing that it was in part its purpose to repair 
this loss or reimburse his estate— there being 
superadded, for the pm'pose of preventing 
such violations of the law, the infliction of a 
penalty of twice the amount of interest paid. 
This- penalty was, doubtless, supposed by 
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congi-ess to be no more than would be rea- 
sonably sufficient to cover the excess of in- 
terest over the legal rate, and costs and ex- 
penses of litigation, and at the same time 
make it more profitable to the banks to obey 
the law than to violate it. 

Judgment will be entered for the plaintiff 
for §2,219.92, that being twice the full 
amount of interest paid on the usm-ious ti-ans- 
actions set out in the petition, not barred. 
Judgment accordingly. 

NOTE [from original report]. In Pennsyl- 
vania there is no general statute limiting the 
rate of interest which banks, organized under 
the laws of the state, may take. A number of 
such banks, by special charter, are authorized to 
charge and receive ten, per cent, interest— the 
general legal rate of interest in that state be- 
ing six per cent A national bank in that state 
reserved and received interest at nine per cent 
Edd (construing Rev. St § 5197), that it might 
rightfully contract for interest at the rate of 
ten per cent, per annum, and that the action 
against the bank for twice the amount of in- 
terest paid could not be maintained. First Nat 
Bank of Mt Pleasant v. Duncan [Case No. 4,- 
804], western district of Pennsylvania,, before 
' Strong and McKenuan, JX, June, 1878. Juris- 
diction of state courts of actions against a na- 
tional bank, under section 30 of the national 
banking act, was asserted and- maintained in 
Ordway v. Central Nat Bank, 47 Md. 217; 
S. P. Bletz V. Columbia Nat Bank [87 Pa. St 
87]. See Missouri River Tel. Co. v. First Nat. 
Bank [74 HI.] 217; Newell v. Nat Bank, 12 
Bush, 57. The principal case was cited and 
followed by Gresham, J., in Wright v. National 
Bank of Greensburg [Case No. 18,078]. 
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CROCKER et al. v. JACKSON. 

[1 Spr. 141; ^ 10 Law Rep. 70.] 

District Court, D. Massachusetts. March 
Term, 1847. 

Marine Insurance— Deviation. 

1. If a vessel, upon seeing another vessel in 
apparent distress, departs from her course, in 
order to ascertain if those on board need relief, 
it is not a deviation. 

2. Neither is it a deviation to delay, in or- 
der to afford such relief. 

3. But departure from her course, or delay, 
merely to save property, is a deviation. 

[Cited in Peterson v. The Chandos, 4 Fed, 
653.] _ 

4. If the master be influenced by the double 
motive, of relieving distress and saving prop- 
erty, it is not a deviation. 

[Cited in Peterson v. The Chandos, 4 Fed. 
653.] 

5. If, in such case, the circumstances are not 
decisive, as to tie motives of the master, the 
court will give him the benefit of a favorable 
construction. 

This was a libel, on behalf of the owners 
of the bark La Grange, against the respond- 
ent, a consignee of part of the cargo, to re- 
cover a contribution for damage sustained 
by the voluntary stranding of that vessel, 

* [Reported by P. E. Parker, Esq., assisted by 
Charles Francis Adams, Jr., Esa-, and here re- 
printed by permission.] 
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near Provineetown, duriBg a gale. The re- 
spondent was insured by the Merchants' In- 
surance Company, and the defence was made 
in then- behalf. The defence principally re- 
lied upon, was, that the La Gi-ange had pre- 
viously committed a deviation, in going out 
of her course, to speak, and then taking in 
tow, a vessel in disti-ess. It appeared, in evi- 
dence, that on the 21st of November, it then 
blowing fresh, with a heavy sea, a brig was 
seen from the La Grange, about three miles 
to leeward, with no- sail set, apparently in 
distr-ess; that the La Grange ran down to 
her, and found her to be the Samuel, of Fort- 
land, having lost or split all her sails, with 
no materials to mend them, short of provi- 
sions, the mate and one hand HI below, and 
another partially disabled. The sea was 
running so high, that it was impracticable to 
send a boat on board. The master of the 
Samuel requested the master of the La 
Grange to lie by, until he should be fm-nished 
with supplies, and ascertain what he could 
do. Both vessels were then drifting fast out 
of their com-se, and, in order to save time 
and distance, the master of the bark pro- 
posed to take the brig in tow. This was 
done. Subsequently, supplies were fm'nished. 
In about four hours afterwards, the brig 
began to make sail, and was kept in tow for 
about thirty-six hom-s, and until within about 
fifteen miles of Boston light, when it came 
on to blow, and the hawser parted, or was 
cast off, and both vessels ran for Province- 
town. The reason given for keeping the 
brig so long in tow, was, that she was in a 
crippled condition, by reason of having no 
heavy canvas, and of the siclmess of her 
crew, and want of provisions; and that the 
bark had not sufficient to supply her, and for 
her own use, if they should be driven off; 
and, therefore, it was deemed expedient to 
keep together, and to supply the brig as 
wanted. 

[It was argued for the defence, that the 
delay caused by going out of her course- 
and taking the brig in tow, was a deviation; 
that tliere was no necessity for talcing the 
brig in tow, certainly not for towing her for 
so long a time; that a deviation could be 
justified only for the purpose of saving life, 
and if that had been the object here, the 
crew might have been taken o£C; fhat from 
the measures taken, the master of the barque 
must have intended to claim salvage. For 
the libellants, it was argued, that it was the 
duty of eveiy master, on seeing a vessel in 
distress, to delay or go out of his com-se to 
speak her, and to give such assistance as he 
could; that such delay did not constitute a 
deviation, though delay for the sole pui-pose 
of saving property would; that iiaere was 
no authority to sustain the ground taken by 
the defence; that it was according to tne 
usage of the seas, for vessels to stop and aid 
others in distress, a usual incident of a voy- 
age, and so not a deviation; and that good 
policy, and so far as insurers were concerned, 



their own interest required that the master 
should have the right to perform this duty,- 
without subjecting his owners to the risk of 
losing their insurance, and becoming respon- 
sible to the freighters for the cargo; also,, 
that the loss In the present case, could not 
be attributed to the alleged deviation; and 
that the ship-owner was not responsible to- 
the freighter for a loss which occurred sub- 
sequently to a deviation, and not in conse- 
quence of it] = 

F. O. Loring, for libeUants. 

R. Fletcher, for Merchants' Ins, Co, 

SPRAGTJE, District Judge, in delivering- 
his opinion, said, in substance: Delay to- 
save life Is not a deviation; but delay merely 
to save property, is. [The rule as to inter- 
mediate cases is not settled. The general 
principle in respect to contracts of afCreight- 
ment and insm-ance is, that the voyage shall 
be performed in the usual way, A volim- 
tary departure from it is a deviation; but 
what is a voluntary departure? Parties, 
must be held to contemplate the usual in- 
cidents of a voyage,] = 

In this case, when the brig was seen in 
distress, it was the duty of the La Grange 
to rim down to her, to ascertain whether 
ibe persons on board needed relief; and up- 
on learning that they did, she was bound' 
to take the necessary measures to afford it; 
and this constitutes no deviation. As the sea 
and wind were such, that the crew of the- 
brig could not be transferred to the La 
Grange, and both vessels were fast drif dng 
out of their com-se, the taking of the brig in. 
tow was the proper mode of relief. 

The only serious question is, whether the 
towing was continued too long. It is urged 
in behalf of the respondents, that the object 
of the captain of the La Grange was pe- 
cuniary gain, by earning salvage. But the 
crew of the brig needed assistance, and it 
must be presmned that the njaster was also- 
actuated by a desire to afford them relief. 
Now there being a double motive, to relieve 
distress and to save property, does not ren- 
der the delay a deviation, nor impair the 
merit of the act The law, so far from dis- 
couraging the union of these motives, en- 
hances the amount of salvage compensation,, 
where the saving of property is accompanied 
by relief to passengers or crew. But u. this, 
towing was conlinued after it had ceased to 
be necessary to relieve the distress of the 
crew, and merely to save property, then it 
was a deviation; but I am not satisfied that 
it was so continued. The circumstances are 
not decisive, and, in doubtful cases, where 
the master may be influenced by motives of 
humanity, as weU as the desire to save prop- 
erty, I think the court should give him the 
benefit of a favorable construction. To da 
otherwise, might be unjust and would cer- 
tainly be Impolitic. It would teach masters 

- [From 10 Law Kep. 70.] 
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that, in doubtful cases, they would extend 
reUef at their peril. That although they had 
faii'ly exercised their best judgment, yet, up- 
on subsequent revision by the court, they 
might be deemed to have committed an un- 
justifiable deviation, to the ruin of their own- 
ers and themselves. We should not look at 
the conduct of a master, in such cases, with 
a jealous scrutiny, nor give such a construc- 
tion to doubtful acts, as woidd admonish him 
that, in order to be safe from judicial con- 
demnation, he must harden his heart, and 
stint the measm-e of relief to danger and dis- 
tress. The humanity and morals of the seas 
require a more liberal doctrine. 

Being of opinion that there was no devia- 
tion, I have no occasion to consider the ques- 
tion made at the bar, as to what would have 
been its effect 

Dea-ee for the libellants, for §195.77. dam- 
ages and costs. 

No question of jurisdiction was" raised by the 
eminent counsel, in this case. In Cutler v. Rae, 
7 How. [48 U. S.] 729, it was held by the su- 
preme court, that the court had no jurisdiction. 
That case originated in the Massachusetts dis- 
trict—see 1 Spr. 137 [Eea. v. Cutler, Case No. 
11,59&]— and was defended by Messrs. Fletcher 
& Curtis, who were afterwards respectively 
Judges of the supreme court of Massachusetts 
and of the supreme court of the United States; 
yet neither of them raised the question of juris- 
diction. In Beane v. The Mayurka [Case No. 
1,175] Mr, Justice Curtis, in submission to what 
he deemed the decision of the court, in Cutler 
V. llae [supra], decided that the admiralty had 
not jurisdiction of a suit in rem, for average 
contribution; but subsequently the supreme 
court, in Dupont v. Vance, 19 How. [60 tJ. S.] 
171, sustained the jurisdiction in such case. It 
is believed that the authority of Cutler v. Rae 
[supra] will not be extended, but will be limited, 
at least, to the particular circumstances of that 
case. See note, 1 Spr. 13S [Rea v. Cutler, su- 
pra]. That delay, for the purpose of saving 
life, is not a deviation. See The Boston [Case 
No. 1,673]; The Henry Ewbank [Id. 6,376]; 
Bond V. The Cora [Id. 1,621]; Lawrence v. 
Sydebotham, 6 East. 45; Blaireau, 2 Cranch 
[6 U. S.] 240: The Emblem [Case No. 4,434]; 
The George Nieholaus [Id, 13,578]; Warder v. 
Goods [Id. 17,165]; The Waterloo, 2 Dod. 443; 
The Jane, 2 Hagg. ,Adm. 345; The Beaver, 3 
C. Rob. Adm. 292; Phil. Ins. § 1027. The 
language of the reported cases is generally re- 
stricted to the saving of life. But all acts inci- 
dental thereto such as bearing down to a vessel 
which has made a signal, are included. See 
Williams v. A Bos of Bullion [Case No. 17,7173. 
So, also, is the relief of persons in distress, 2 
Pars, Mar. Law, 301. And in the case of A 
Box of Bullion it was held, that delay, by a 
homeward bound ship, for the purpose of taking 
the crew of an American vessel, abandoned at 
sea, from a foreign vessel, by which they had 
been rescued, and which was bound to a foreign 
port, was not a deviation, the usage in such 
cases being proved. In England, the merchants' 
shipping act (17 & IS Vict. c. 104, § 459) enacts, 
that in case a vessel is stranded, or otherwise 
in distress, on the shore of any sea or tidal wa- 
ter situated within the limits of the United 
Kingdom, there shall be salvage allowed for 
saving life, and that it shall be paid by the own- 
ers of the ship, before all other salvage claims; 
and if the ship is destroyed, or its value, after 
deducting expenses, is not sufficient to pay the 
salvage on lives, the board of trade may award 
such sums as it deems fit, out of the mercantile 
mai-ine fund, in whole or part satisfaction of 
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such unpaid salvage. The Bartley, 1 Swab. 
198; The Coromandol, Id. 205; The Clarisse,. 
Id. 129; The Leda, Id. 40, 
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CROCKER et al, v. LEWIS. 

[3 Sumn. 1.] ^ 

Circuit Court, D. Maine. Oct. Term, 1837. 

Frauddlest Repkesentatioxs bt Vendor— Evi- 
dence — Letteks. 

1. A representation made to a stranger in re- 
spect to a sale and by him communicated to a 
third person, so as to become the basis of a pur- 
chase by the latter from the party making the- 
representation, is not treated as res inter alios- 
acta, but as if made directly by the vendor to- 
liie vendee. 

[Cited in Mason v. Crosby, Case No. 9,235; 
Iowa Economic Heater Co. v. American. 
Economic Heater Co., 32 Fed. 737.] 

2. The negotiations and conversations of a 
party charged with false and fraudulent repre- 
sentations allowed to be taken into considera- 
tion in order to determine the question of fraud, 

3. The letter of a deponent having been of- 
fered in evidence, lidd that it was not admissi- 
ble, except to contradict or qualify some of the- 
statements made in his deposition. 

4. Semble, where evidence is unimportant in 
its bearings, and unless clearly irrelevant, it is- 
better to admit it at a trial, so as to avoid a mo- 
tion for a new trial, in case of its rejection. 

This was an action [by Uriel Crocker and 
others against William Lewis] on the case 
for an alleged fraud in the sale of a part of 
a township of land in the county of Kenne- 
bec, sold by the defendant to the plaintiffs. 
Plea, the general issue. 

The declaration in substance stated that / 
the said Lewis, at Portland, in the state of 
Maine, had contracted to purchase of one 
John Dunlap a part of a certain township of 
land, situated in the said state of Maine, to- 
the amount of one half part thereof, and had 
contracted with the said John Dunlap to pay 
him therefor the sum of three dollars and 
thirty-seven cents per acre and no more, aft- 
erwards, to wit, on the eighteenth day of 
July, in the year of our Lord one thousand 
eight hundred and thirty-five, at Boston 
aforesaid, to wit, at said Bangor entered into- 
and held with the said plaintiffs a conversa- 
tion relative to the purchase of one third of 
said township, and with the fraudulent de- 
sign and intention to induce the said plain- 
tiffs to purchase and pay for at a lai'ge price,, 
to wit, for the sum of five dollars and twen- 
ty-five cents per acre, one-third part of said 
township, then and there did wiclcedly, false- 
ly, and fraudulently represent and declare to 
said plaintiffs, that he had contracted to pur- 
chase said tOT^nship or a part thereof, and 
had given therefor the sum of five dollars 
and upwards per acre, and that said town- 
ship was of great value, and that he the said 
Lewis did not wish to retain the whole of 
said pm-chase, and that he would sell and 
cause to be conveyed to the plaintiffs one 



* [Reported by Charles Sumner, Esq.] 
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undivided third part of said township at the 
price aforesaid, to -wit, for the sum of live 
dollars and twenty-five cents per acre, and 
did with the corrupt design aforesaid, and 
"With the intent aforesaid, falsely and fraudu- 
lently fm-ther affirm to the plaintiffs and rep- 
resent that he had explored said township, 
.and that it would be for the plaintiffs a gi-eat 
bai'gain to purchase said one-third part of 
said township at the price aforesaid, to wit, 
five dollars and twenty-five cents, which was 
the same amount he, said Lewis, falsely and 
fraudulently affirmed and declared to the 
plaintiffs he had contracted to give therefor, 
and no more. And the plaintiffs aver, that, 
trusting to, and beUeving in, and relying on 
said false, fraudulent, and deceitful repre- 
sentations and declarations of the said Lewis 
-as true, they did then and there contract 
with said Lewis to pm'chase one-third pai't of 
said township, at the price of five dollars and 
twenty-five cents per acre, amounting in all 
to the sum of twenty-nine thousand one hun- 
dred and forty-one dollars and fifty cents, 
and then and there in pursiwince aforesaid 
and in fulfilment of said contract, into which 
the said plaintiffs were induced, by said false 
-and fraudulent representations and declara- 
tions so as aforesaid made by said Lewis, to 
^nter, they the said plaintiffs then and there 
paid to said Lewis the sum aforesaid. By 
means of which false and fraudulent misrep- 
resentations and declarations so as aforesaid 
made by said Lewis to the plaintiffs, he the 
said Lewis has cheated and defrauded the 
-said plaintiffs of a large sum of money, to 
wit, of the sum of eleven thousand one hun- 
dred and one dollars and fifty cents, being 
the difference between what he gave there- 
for and the sum of five dollars and twenty- 
five cents which by reason of said false and 
fraudulent misrepresentations and declara- 
tions so made as aforesaid, the plaintiffs were 
induced and persuaded to give therefor. 

At the trial before "Wai-e, District Judge, at 
the last May term, at Portland, a verdict 
was found for the plaintiffs. A motion was 
4Lfterwards made by the defendant for a new 
trial; and which was now argued by Rogers 
for the new trial and by Deblois and Sprague 
against it. The questions argued respected 
the admission or rejection of certain evidence 
hereinafter stated; and it is not necessary 
therefore to report the other evidence in the 
■cause. 

At the trial, the plaintiffs offered in evi- 
■denee the deposition of Gordon Winslow, of 
which the following is the most important 
part: "Abomt the fifth day of May, 1835, I 
was recommended to call on ]Mr. William 
Lewis, the defendant, in relation to timber 
lands in Maine, as a suitable person to give 
me information on the subject I asked him 
about a certain tract of land which I had in 
view and he said he knew nothing of that 
rrom his own knowledge, and then on the 
map he pointed to the Bow township and 
stated he had it in view or had the refusal of 



it, I am not positive which, and if he could 
get enough to join him he should like to get 
the whole of it, as he thought it a gi-eat bar- 
gain, or words to that effect; he said he was 
not able to take the whole of it alone, he 
thought it the best bargain in the market. 
He said, if I was willing to take a portion of 
it, I might have it at the same price at which 
he obtained it This was the substance of 
the conversation at that time. I gave no en- 
com-agement that I should take any pai-t I 
next met Mr. Lewis at Bangor about the loth 
day of June, 1835. There I had some conver- 
sation with him in regai*d to the Bow town- 
ship, and concluded to go on with him and 
see it He gave me to understand that he 
had the refusal of it in some way. We were 
on the township one night and one day, to- 
gether with a person employed to explore it. 
I agreed to take a quarter of the township at 
six dollars an aa-e, that being the price 
which he gave me to imdei-stand he paid for 
it This agreement was made at the town- 
ship. We returned to Bangor, and bonds 
were made out one bond for a deed of one 
quarter, and one bond for a quarter which I 
was at liberty to decline if I was inclined. 
This was about the 22d day of June. On this 
day I gave a note at fifty days for the first 
payment of one quarter of the township. 
Mr. Winslow here exhibited the note to the 
magistrate. I objected to paying interest on 
the note, but Mr. Lewis said he was paying 
uaterest and that I ought to pay interest, as I 
was to have the lands on the same terms he 
was; and the note was accordingly made 
with interest I left Bangor soon after, ex- 
pecting to dispose of the other bond which I 
had to a friend in New York, but he did not 
take it On my return from New York I be- 
lieve I met Messrs. Crocker and Brewster at 
Mr. Lewis's office in Boston, and offered 
them the bond at the same price at which I 
had it they paying one half of my expenses 
in travelling and exploring; they did take it 
Some time after IVIr. Crodker mentioned to 
me that he nnderstood that Mr. Lewis had 
bought the land at a less price than six dol- 
lars an acre. I had represented to them that 
I had obtained the bond on the same terms 
that Mr. Lewis had the land, as Blr. Lewis 
had previously stated to me. I told Mr. 
Crocker that that must be a mistake, and 
that I would see Mr. Lewis immediately. I 
went to his office and saw him, and stated to 
him what Mr. Crocker had said, and wished 
him to meet with !Mr. Crocker and myself 
and talk the business over, that there might 
be a fair and full imderstanding. We met 
accordingly, I believe at Sir. Lewis's. The 
result of that conversation was that oMr. 
Lewis represented to us that the land cost 
him between five dollars and five dollars and 
a quarter an aci-e. That since his first rep- 
resentation he had got a deduction on the 
land. I told Mr. Lewis that for my part, if 
the land cost him over five dollars and with- 
in a fraction of five dollars and a quarter*, I 
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slioiild be •willing to take a portion at five and 
a quarter. Mr. Le^wis said if I would take 
one third and Mr. Crocker one third he would 
put it to us on those conditions in order that 
it might be in as few bands as possible. To 
this I agreed and wrote a memorandum of 
the agreement which was 'that we hereby 
agree to purchase each one third of the Bow 
township of Mr. William Lewis at five dol- 
lars and a quarter per acre.' I signed this 
the same evening. Mr. Crocker wished to 
see his partner before signing it, and as I 
have been told, he signed it the next morn- 
ing. Mr. Crocker said, he was entirely imac- 
quainted with timber land, and that he re- 
lied upon the judgment of Mr. Lewis and 
those who had explored the township. I dis- 
tinctly understood from JMr. Crocker he ex- 
pected to purchase the land on the same 
terms Mr. Lewis had, and that he did piu:- 
chase it on those terms. At the same time I 
drew up the above memorandum I also drew 
up another paper in which Mr. Lewis agreed 
to sell to Crocker and Brewster and myself 
at five dollars and a quarter an acre, one 
thU'd each of the Bow township. That was 
signed by Mr. Le^vyis the same night. Mr. 
Xtewis, in -the course of the conversation, 
stated that he had been put to more trouble 
than we, and that he ought to make a little 
something, and we accordingly threw in the 
fraction, giving him the full sum of five dol- 
lars and a quarter per acre. I understood 
Mr. Lewis that he should make little or noth- 
ing. This was about the middle of July. Mr. 
Crocker and myself agreed to meet Mr. Lew- 
is at Skowhegan Falls in Maine. "We went 
with Mr. Lewis to the township and made a 
thorough exploration of it. "We were there 
about the 20th of July. We met in Portland 
afterwards, and the writings were drawn. 
My deed was from Henry Hsley of one 
third. I was informed hy Mr. Lewis that 
Mr. Crocker's deed was from Mr. Dunlap. I 
learned that there was some difference be- 
tween the dates and times of payment in Mr. 
Ci'ocker's notes and mine, and when I spoke 
to Mr. Lewis about it he said it was because 
Jlr. Dunlap had consented to it Lly notes 
were dated the 22d day of June, agreeably to 
the firat bond and to the agreement which 
was written at Mr. Lewis's counting-room." 
The defendant objected to so much of this 
deposition as stated the conversa^ons and 
negotiations between Winslow and Lewis on 
the 5th of May and the loth of June, 1835. 
antecedent to the final agreement between 
Winslow and the plaintiffs, and Lewis, in 
which the plaintiffs were to purchase one 
third and Winslow one third of the land. 
The court oveiTuIed the objection and the 
whole deposition was read to the jury. Aft- 
erwards, in the progress of the trial, the de- 
fendant, Lewis, offered in evidence a letter 
from Winslow to him, dated Milford, July 5, 
1836, in order to affect the credibility of the 
deposition of Winslow- The letter was as 
follows: — 

6FED.CAS. — .53 



"Dear Sir:— I wish to inquire of you con- 
cerning a point upon wbich Mr. Crocker and 
myself do not now entertain the same im- 
pressions. I will put my inquiries in a di- 
rect form, that they may be the better under- 
stood and answered without much trouble to 
yourself. 1. Did not Mr. Crocker, yourself, 
and myself, agree together to give, and did 
we not give to General Kinsman a verbal re- 
fusal of a certain portion of our parts of the 
Bow township at six dollars per acre, pro- 
vided he should meet us at Portland, pre- 
pared to make payment at the time agreed 
upon? 2. If he had the laud, was he not 
to retui'n the money paid to him for explor- 
ing? 3. When we bonded the township at 
eight dollars per acre on our passage to Port- 
land, did not Mr. Crocker very frequently 
and in strong terms express his regrets that 
we had given the general any encom-agement 
to let him have a portion at six dollai-s? 4, 
Did he not say many times in yom: hearing 
that he hoped the genei-al would not be able 
to get the money so as to be in Portland in 
season to claim his promise, as he had rather 
retain the land than dispose of it at six dol- 
lars? 5. Did not Mr. C. hasten to have the 
writing drawn within the given time and 
executed so that he might be off, saying the 
general might come afterward and claim his 
promised portion at six dollars? 6. Finally, 
was not six dollars per acre the price and 
the only price which Mr. Crocker, yourself 
and myself agreed upon, at which we were 
to let the general have a portion? I know 
not how it happens, but Mr. Crocker now 
talks on this subject very differently from 
what he ever did in my hearing when the 
agreement was made. If I rightly tmder- 
stood him— seems to think you had all to say 
and do and he did and said notliing himself, 
whereas if I rightly remember, he talked as 
fast and said as much as any one. He de- 
nies that he ever expected to receive six dol- 
lars per acre of the general if he met us at 
Portland, as per agreement. Doubtless he 
has reasons for I'endering such testimony 
just at this time. I do not know, however, 
what they are. If you will express to me 
your views on this subject in answer to these 
questions, you will confer a favor on, yours, 
&c. [Signed] Gordon Winslow. 

"P. S. Please send yom* reply by the first 
mail, if convenient Yours, &c. G. W." 

The plaintiffs objected to the admission of 
this letter; and it was rejected by the com't 
The ruling of the com-t upon these points 
constituted the grounds for a new trial upon 
which the ai*gument was had. 

STOKY, Circuit Justice. Two points have 
been argued upon the motion for a new 
trial. The first respects the admission of the 
parts of the deposition of Gordon Winslow, 
to go as evidence to the jury, 'which were- 
objected to by the defendant The second 
respects the rejection of the letter of the- 
same witness, which, it is supposed, had a 
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tendency to qualify the statements in the dep- 
osition. Upon the first point there does not 
seem to me to be any. difficulty whatsoever. 
The real question between -the parties at the 
trial was whether there had been any false 
and fraudulent representation by the defend- 
ant, that he had given five dollars an acre 
and upwards for the lands sold to the plain- 
tiffs. Now, it is apparent from the whole 
evidence in the present case, that the repre- 
sentations made by Lewis in his conversa- 
tions with "Winslow were communicated by 
the latter to Crocker (the plaintifC) and con- 
stituted the groimd upon which the plaintiff 
■entered into the subsequent conti-act with 
Xicwis. No principle seems better founded 
i±ian this, that if a party malies a represen- 
tation to one person in respect to a sale, and 
that representation constitutes the basis of a 
subsequent sale made, by the party so mak- 
ing the representation, to the party to whom 
it is communicated by the third person, it is 
treated in the same way as if directly made 
by the vendor himself. It is by no means 
true that representations made to thh'd per- 
sons are to be treated as res inter alios ac'ta, 
if those representations have been communi- 
cated and acted upon by another person, who 
places entire confidence in them. The case 
of Barden v. Keverberg, 2 Mees. & W. 63, 64, 
where the comrt thought that representations 
made hy a married woman to thu'd persons, 
that she was a feme sole might, if communi- 
cated to the plaintiff by such third persons, 
entitle him to the same benefit as if made to 
himself. 

But in the present case, it is not necessary 
to rely on this ground; because, it is clear 
that the original contract made between 
Lewis and Winslow, and that made between 
the latter and the plaintiffs, for the purchase 
of the land, were for a different proportion 
from that, which was finally agi'eed upon by 
all the parties; and the conversations respect- 
ing the purchase between Lewis and Win- 
slow were proper to explain the nature and 
character and circumstances under which 
the new contract, substituted for the original 
contracts between all the parties, and with 
the consent of all, was entered into. By the 
original contract Winslow with Lewis was to 
have a half, or a quarter, of the land, at his 
election. By the original contract of Win- 
slow with the plaintiffs they were to take 
a quarter of the purchase. By the substitut- 
ed conti-act, Winslow was to take one third, 
and the plaintiffs one third. And it seems 
to me that it was proper for the jury to take 
all the negotiations of the parties into con- 
sideration in order to determine whether the 
defendant had been guilty of the false and 
fraudulent representation complained of. In- 
deed, in a case of this sort, it may fairly be 
presumed that, if Lewis falsely and fraudu- 
lently misrepresented to Winslow the sum 
which he had given or was to give for the 
land, the presumption would be strong, that 
he would not hesitate to make a like misrepre- 



sentation to the plaintiffs. In this view the 
evidence was properly admissible, as cor- 
roborative evidence. But it appears to me, 
that there is very strong reason to believe, 
that Lewis, at the time when the final con- 
tract was made with the plaintiffs, had full 
knowledge that his prior conversations with 
Winslow had been communicated to the 
plaintiffs, and constituted the basis of theh: 
arrangements with Winslow. If so, there is 
the best reason why thjose conversations 
should be given in evidence to the jury. And 
under all the circumstances, it seems to me 
that it was fit for the jury to have the whole 
evidence before them, so that they might 
pass their judgment upon this very import- 
ant fact. 

As to the second point, the rejection of the 
letter of Winslow, it is very clear that it was 
not admissible, except for the purpose of con- 
tradicting or qualifying some of the state- 
ments made by Winslow in his deposition, 
and thus affecting the credibility of his tes- 
timony. For any other purposes, or to. es- 
tablish any other independent facts, it would 
not be admissible, as it would ue mere hear- 
say, and not under oath. • Now it is not pre- 
tended that there is any contradiction be- 
tween that letter and Winslow's deposition. 
Is there, then, in it any qualification of his 
testimony which would justly affect his cred- 
ibility? It is said, that the contents of the 
letter have a direct bearing on the answers 
of Winslow to the sixth and seventh cross in- 
terrogatories of the defendant, and show the 
influences under which Winslow gave his 
testimony. The sixth cross interrogatory 
(which was objected to by the plaintiffs) is, 
"Was not Mr. Crocker offered six dollars an 
acre for a part of his purchase by Mr. Kins- 
man, one of the explorers?" The answer is, 
"Mr. Kinsman was desirous of purchasing a 
quarter of the township, and if he took it 
the price was to be six dollars an acre. And 
it was agreed between Mr. Lewis, Mr. Crock- 
er, and myself, that we should each let him 
have one twelfth of the whole, which would 
make a quarter. He was to have it, if he met 
us at Portland on a day appointed. He did 
not come to Portland, nor did he take the 
land." The seventh cross interrogatory is, 
"Did not Mr. Crocker say on om* way to 
Portland, that he hoped Mr. Kinsman would 
not get tOflPortland in season to get the land 
of us, as he would rather keep the land than 
sell it at six dollars?" The answer is, "I un- 
derstood him to say so. We all felt very well 
satsified with the land at that time. We 
had bonded it at eight dollars, as abovemen- 
tioned." 

Now, it seems to me, that there is not the 
slightest qualification of the terms of these 
answers in any part of the letter written on 
the fifth of July, 1836. On the contrary the 
language of the letter entirely corroborates 
these answers. By "the general," in this let- 
ter it is admitted that Mr. Kinsman is meant; 
so that it is palpable, that the statement, 
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in the answers that Mr. Grocker was well 
satisfied with his bargain, and did not wish 
to sell to Kinsman at six dollars, is fully con- 
firmed. In truth the letta: contains no direct 
averment on the subject; but it only inter- 
rogates Lewis, as to certain supposed facts, 
which, from the manner in which the inter- 
rogatories are framed, taken in connection 
with the situation of the writer, it may fair- 
ly be presumed he believed to exist If I 
had sat at the trial, it is not improbable that 
I should have leaned in favor of its admis- 
sion, not because I should have thought that 
it shook the credibility of "Winslow's tesii- 
mony, for I think it corroborates it; but be- 
cause where evidence seems unimportant in 
its bearings my inclination rather is to ad- 
mit it, unless clearly irrelevant, in order to 
avoid a motion for a new trial, in case of its 
rejection. But, called upon at this time to 
consider its admissibility upon strict legal 
principles, my judgment is that it was right- 
ly rejected. 



Case M"o. 3,400. 

CROCKER et al. v. REDFIELD. 

[4 Blatchf. 378;^ 18 How. Pr. 85.] 

Circuit Court, S. D. New York, Oct Term, 

1859. 

Customs Duties— "Coins"— Recovery Back- 
Protest— Voldntaby Payment. 

■ 1. Chinese coin, known in China as "copper 
cash," composed of copper and lead, and copper 
and nickel, and used in China as money by 
count, is not entitled to be imported into this 
country free of duty, under Schedule I of the 
tariff act of July 30, 1846 (9 Stat 49), as "coins, 
gold, silver and copper," unless it is imported to 
be used as a part of the currency of this coun- 
try, or is, at the time of its importation, a part 
of such currency. 

2. Otherwise, it is chargeable with a duty of 
five per cent, under Schedule H of said act, as 
"copper, when old, and fit only to be re-manu- 
factured." 

3. Where money is paid for duties on imports, 
before a protest against such payment is made, 
the duties cannot be recovered back, 

4. And, where money is deposited with a col- 
lector of customs, wherewith to pay the duties 
when they shall be ascertained, and the duties 
are afterwards ascertained, and then a protest 
is made against the payment, the protest is too 
late, the money not having been paid compul- 
sorily, in order to get possession of the goods. 

This was an action [by Eben B. Crocker 
and others] against [Heman X Redfield], the 
collector of the port of New York, to recover 
alleged excesses of duties paid under pro- 
test on a shipment of Chinese coin, and on 
a shipment of jute [in 1854, 1855].* 

Almon W. Griswold, for plaintiffs.. 
Charles H, Hunt, Asst Dist Atty., for de- 
fendant 

NELSON, Circuit Justice. The coin ship- 
ped was one thousand boxes, and is de- 

* [Reported by Hon. Samuel Blatchf ord, Dis- 
trict Judge, and here reprinted by permission.] 
= [From 18 How. Pr. 85.] 
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scribed in the invoices as "copper cash." It 
appears, from the evidence in the case, that 
this description of coin, at the time of the 
importation from China, passed in that coun- 
try by count as money, and was known by 
the designation of "copper cash," being the 
only coin in China; and that the pieces were 
composed of 60 per cent to 70 per cent of 
copper, and 30 per cent to 40 per cent of 
lead or nickel. The plaintiffs claim that the 
article was entitled to be imported into this 
country free of duty, under Schedule I of the 
tariff act of July 30, 1846 (9 Stat 49), within 
the words "coins, gold, silver and copper." 
The collector daims that It fell under the 
description in Schedule H, "copper when old 
and fit only to be re-manufactured," and was 
chargeable with a duty of five per cent 

The purpose for which the coin was im- 
ported is nowhere stated in the case. Some 
light might, I think, have been thrown upon 
the question, if evidence had been given on 
this point; for, I am inclined to think that 
the clause in the free list has reference to 
coins that are imported into the coimtry for 
ch'culation as money. Inasmuch as no such 
purpose appears in respect to the coin in 
question,, and no inference can be drawn to 
this effect from the description or designa- 
tion of the article, the better opinion is, that 
it has been properly arranged under Sched- 
ule H, within the terms above referred to. 
At least iu my view of the clause in the 
free list I a,m of opinion, that the article in 
question cannot be brought within it with- 
out first proving that it was imported to be 
used as part of the cmTency of the country, 
or that it was, at the time of the importa- 
tion, a part of such currency. 

As it respects the excess of duty claimed 
to be recovered upon the shipment of jute, 
it is a sufficient answer to say that the pro- 
test is defective. It appears, on the face of 
it that the money was paid, and in the 
hands of the collector, before the protest was 
made against the payment of the duty and 
the penalty. There is no date to it, but the 
inference is unavoidable from the facts stat- 
ed in it. Indeed, a balance is still in the 
hands of the collector, of 593.85. It is said, 
that the money was only deposited with the 
collector as a security for the payment of the 
duties when ascertained, and that the ap- ■ 
plication did not take place till the ascer- 
tainment of the duties. Admitting this to be 
so, I do not agree to the consequence 
claimed. The- money deposited was to be 
applied by the collector to the duties, and it 
cannot be said, after this, that it was paid 
compulsorily, in order to get possession of 
the goods. The protest after the duties were 
ascertained, came too late. 

I do not think that the sidt should be sus- 
tained for the $92.85, as that sum was ten- 
dered to the plaintiffs before suit brought 
They knew, at all times after the ascertain- 
ment of the duties, that that suni was ready 
for them. Judgment for defendant 
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Case No. 3,401. 

CROCKET V. BROWER. 

[10 Hunt, Mer. Mag. 378.] 

District Court, D. New York. Jan. Term, 1843. 

Stowage — Evipence. 

[1. Conflicting certificates of surveys by port- 
wardens and marine surveyors appointed by 
the chamber of commerce and board of under- 
writers, are not within themselves evidence as 
to the manner in which a cargo was stowed. 
That must be proved by witnesses whose testi- 
mony is entitled to such weight as their knowl- 
edge, character, ajid esperience deserve, and no 
more.] 

[2. It is bad stowage to place hogsheads of 
sugar on barrels of whiskey, • without dunnage 
and beds at the Ijpttom.] 

This was a suit by [Jonathan Crocket, Jr.] 
the master against [John H. Browei*] the 
consignee for freight of goods from New 
Orleans to New York. The usual bills of 
lading were signed for the goods, which 
were found to be damaged on their arrival 
here. There wore two surveys, one on the 
part of the master, by the port-wardens, 
which certified that the goods were well 
stowed, and injured by the perils of the sea; 
the other on the part of the consignee, by 
the marine surveyors appointed by the 
chamber of commerce and board of under- 
writers, which: certified that the goods were 
badly and improperly stowed. The cei-tifi- 
cates of surveyors were objected to as evi- 
dence, and the com't decided they were not 
evidence in themselves; that the state of 
the cargo must be proved, like other facts, 
by witnesses; and that the persons making 
the smwey would be entitled to such, weight 
as their knowledge, character, and experience 
deserved, and no more. 

Moffat and Kittle, two of the port-wardens, 
testified they made a sm:vey of the whiskey 
in question, and found it well stowed, so far 
as they examined; that tliey saw no sugar 
stowed on the whiskey. Hogsheads of sugar 
on barrels of whiskey would be bad stowage. 
Captains Drinkwater and Hopkins, ship- 
masters, testified that they would stow sugar 
on whiskey; considered it good stowage. 
Barrels of whiskey are stronger than hogs- 
heads of sugar. Messrs. Candler and Tink- 
ham, two of the marine surveyors, testified 
tliat they made a survey of the whiskey, and 
the same was very badly stowed. Hot- 
heads of sugar were stowed on barrels of 
whiskey, without being dunnaged and bed- 
ded; the barrels were pressed down or 
crushed, so that the liquor ran. out Hogs- 
heads on barrels is bad stowage. Messrs. 
Spear, Kennedy, Bergeny, coopers, testified 
that they coopered twenty nine casks, which 
were in very bad order. The bUges were 



I flattened from bad stowage, so as to leak; 
they were well made casks; appeared to 
have been stowed tinder sugar. Mr. Dick, a 
carman, saw the whiskey in the vessel and 
on the dock; sugar, lard, and lead were 
stowed atop of it; the bilges Tvere very much 
flattened. The barrels had no dunnage under 
them at all. Mr. Dunlap, a clerk of con- 
signee, testified the casks were so much flat- 
tened that you could run your hand under 
the quarter hoops. The whiskey which the 
coopers worked at was the lot in question. 
The whiskey was stowed with heavy weight 
on it Mr. Waring, inspector of the Atlantic 
Company, Mr. Ri^ketson, inspector of the 
Sun Company, and Mr. Thompson, inspector 
of the Alliance, testified that they had had 
thirty, thirty five, and forty years' experi- 
ence; such stowage is decidedly bad. Hogs- 
heads on barrels, and barrels on the bottom, 
without beds and dunnage, is veiy bad stow- 
age. 

THE COURT. The pouit submitted by 
the parties is, whether the goods were prop- 
erly stowed. It appears to the court that 
the goods were negligently and insuflidlently 
stowed in the vessel, and that the libelant 
sustained damage in the goods by bad stow- 
age, and is not, accordingly, entitled to re- 
cover freight. The libel must be dismissed 
with costs. 
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Case ITo. 3,40S. 

In re CROCKETT et al. 

[2 Ben. 514;* 2 N. B. R. 208 (Quarto, 75); 2 
Am. Law T. Rep. Bankr. 21.] 

District Court, S. D. New York. Oct. Term, 
1868. 

Bankruptcy — What are CoPABTNEBsmp Assets 
—Dissolution. 

1. A formal dissolution of a partnership will 
not prevent the operation of the bankruptcy act 
upon the partners, so long as there are partner- 
ship debts and partnership assets existing. 

[Cited in Re Williams, Case No. 17,703; Re 
Redmond, Id. 11,632.] 

2. C. & S. applied for an adjudication of bank- 
ruptcy against themselves and J. as partners. 
The partnership did not exist at the time the 
petition was filed. There were partnership 
debts, but no partnership assets except a claim 
against B. & Co., for damages arising out of 
their fraudulent recommendation of a person 
to the firm, in consequence of which the firm in- 
trusted property to him, which he failed to ac- 
count for. Udd. that such a claim was not 
within the description, in the fourteenth section 
of the act, of the assets which pass to the as- 
signee in bankruptcy, and that the petition as to 
J. must be dismissed with costs. 

[Cited in Re Cook, Case No. 3.150; Hopkins 
V. Carpenter, Id. 6 686; Trustees Jlut. 
Building Fund v. Bosseius, 3 Fed. S2o; 

* [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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Tufts T. aiatthews, 10 Fed. 611. Applied 
in Ee Brick, 4 Fed. 807.] 

I In bankruptcy. In the matter of the peti- 
tioa of Joseph I>. Crockett and Christian F. 
Schramm for an adjudication of bankruptcy 
of themselves and James O. Jewett^ as their 
copartner.] 

O. N. Black, for petitioners. 
Dan Marvin, for Jewett 

BLATCHFORD, District Judge. The peti- 
tioners set forth in their petition that they 
and one James C. Jewett are copartners; 
that the members of the copartnership are 
xraable to pay theh: debts in full; and that 
Jewett refuses to join in the petition. The 
prayer of the petition is that the petitioners 
and Jewett may be adjudged bankrupts. 
There are schedules annexed setting forth 
debts and assets of the copartnership. The 
answer of Jewett to the petition avers that 
he has not been a partner with Crockett since 
January Isl^ 1867; that Schramm is not and 
never was a copartner with Jewett, or with 
Jewett and Crockett; and that there was not, 
when the petition was filed, any property in 
existence which belonged to Jewett, in con- 
nection with the petitioners, or either of 
them, as copartners, or otherwise. The an- 
swer also denies specifically the existence" of 
the assets named in the petition as assets of 
the copartnership. On the issue thus raised, 
testimony has been taken. 

The thirty-sixth section of the bankruptcy 
act [of 1867 m Stat 534)] provides that two 
or more persons, "who are partners in trade," 
may be adjudged bankrupt on the petition of 
the partners or of any one of them. The lan- 
guage of the fourteenth 'section of the bank- 
ruptcy act of 1841 [5 Stat 448], hi this par- 
ticular, was substantially the same as Is that 
of the thirty-sixth section of the present act 
Such language can only apply to a subsisting 
copartnership. In re Hartz [Case No. 6,174]. 
But a mere formal dissolution of the copart- 
nership, so long as there are partnership debts 
and partnership assets existing, the partners 
being joint debtors and the assets being joint 
property, will not prevent the operation of 
the act upon the partners, either in a volim- 
tary or an involuntary case. This has been so 
held under a provision of the Massachusetts 
insolvent law, similar in language to that 
foimd in the thirly-sixth seeti'on of the pres- 
ent bankruptcy act McDaniel v. King, 5 
Gush. 469, 476. Where there are assets as 
weU as debts of the copartnership remnjning, 
the copartnership may properly be consider- 
ed as subsisting quoad its creditors, and for 
the purpose of applying its joint stock and 
property to the payment of its creditors, 
there is every reason for sudi a constiniction 
of the act, and no reason for a different one. 

In the present case, I am satisfied, from 
the evidence, that there was no partnership 
subsisting between the petitioners ani Jewett 
when the petition was filed. As there were I 
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debts of the former copartnership, the only 
remaining question is, whether, at the time 
the petition was filed, there were any assets 
of the copartnership in existence. The only 
copartnership assets mentioned in the sched- 
ule to the petition are set forth thus: "Mer- 
chandise in the cities of Hongkong and Shang- 
hai, China, and in Matamoros, Mexico; pol- 
icies of insurance made by the following com- 
panies: Columbian Insm^ance Co., Great 
Western Insurance Co., Sun Mutual Insur- 
ance Co.; claims against insurance companies 
heretofore named, of no fixed value; claim 
against Black, Brothers & Co. for damages 
on letter of recommendation, no fixed value- 
above claims now in suit; claim against W. 
O. Pickersgill & Co., now in smt" The sub- 
stance of the testimony of the petitioners, as 
to these claims, is that they have never been 
disposed of to their knowledge. But it is 
shown that neither one of the petitioners had 
anything but a general knowledge as to these 
claims, and that Jewett had specific knowl- 
edge in regard to them. Jewett shows satis- 
factorily that no merchandise, in China or 
Mexico, belonging to himself, or either of the 
petitioners, or to the copartnership, existed 
when the petition was filed; and that a 
claim in favor of the copartnership against 
one, and only one, of the three insurance 
companies named, and a claim against Pick- 
ersgill & Co., once existed, but that those 
claims were transferred long before the filing 
of the petition. The claim against Black, 
Brothers & Co. is shown to be a claim in 
suit, arising from the fact that Black, Broth- 
ers & Co. recommended a certain person to 
the copartnership as worthy of trust, and that 
the copartnership, on such recommendation, 
entrusted merchandise to such person for 
sale, and he disposed of it and did not ac- 
count for the proceeds. The suit is brought 
for fraudulentiy and deceitfully recommend- 
ing the person as worthy of trust and con- 
fidence. Such a claim is not withhi the de- 
scription, in the fourteenth section of the 
act, of the assets which pass to the assignee 
in bankruptcy. It is not a debt or a security 
for a debt, or a right in equity, or a chose in 
action, or a right of action for property. Nor 
is it a right of action for a cause of action 
arismg from contract It is an action of tort 
for the fraud and deceit, and not an action 
on a contrnet. 

The petition must be dismissed, as to Jew- 
ett, with costs. 
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CROCKETT .v. RILEY. 

[Betts, Ser. Bk. 141.] 

District Court, S. D. New York. July 25, 1849. 

Collision— Steam and Sail— Roles op N.4.viga- 

TlON^. 

[1. "Where a schooner, exercising: a strict right 
to hold her course, refused to change tiiough 
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hailed to do so, and thus avoid an ai)proaching 
steamer, the master of which had misjudged the 
schooner's speed or his means of avoiding her, 
and a collision resulted, the steamer was held 
not liable,] 

[2. The schooner had no right to incur the 
hazard of a collision by pertinaciously adhering 
to a strict rule of navigation.] 

[3. The master of the steamer was wrong in 
placing himself in the situation he did, and in 
trusting to slender chances to avoid the schooii- 
er, and would be liable, but for the unreasonable 
refusal of the schooner to give way.] 

[4. The owners of the steamer are not enti- 
tled to costs.] 

PCn admiralty. Libel by Levi B. Crockett 
against Thomas Riley for damages sustained 
by a collision.] 

PER CURIAM. The whole evidence shows 
that the respondent moved from the piers 
with his steamboat and a barge in tow, when 
the libellant's schooner was opposite him, or 
nearly so, going up the East river against an 
ebb tide! He misjudged the speed, of the 
schooner or his own means of avoiding her, 
and by getting xmder way at that moment 
was brought into such proximity to the 
schooner that a collision became inevitable, 
unless the schooner gave way for him. The 
weight of reliable evidence is, that the 
schooner might have kept away, without 
prejudice to herself, enough to leave a free 
passage to the steamer. She was hailed to 
do so, but her pilot refused and she held on 
her course and the steamer's barge was 
brought up against her. The schooner had 
but light sail on, and the tide was rapid, yet 
her headway was sufficient to allow the 
manoeuvre, and thus have escaped damage 
herself and prevented injury to the steamer. 
Such at least is the effect of the testimony. 
Those on board the schooner thought other- 
wise, and refused to go ofiE their coui'se. The 
schooner was in the exercise of her strict 
right in holding her course, but the maritime 
law does not hang on a rigid observance of 
nautical rules. They are a general guide, not 
an inflexible law. No vessel is permitted xm- 
necessarily to incur the hazard of a collision 
by pertinaciously adhering to a strict rule of 
navigation. 

An action for damages, cannot in my opin- 
ion be maintained tmder the facts in proof; 
but the respondent is not entitled to costs. 
His conduct was imprudent and wrong in 
leaving the slip under the circumstances, and 
trusting to a slender chance of avoiding the 
schooner. AU the damages, for that reason, 
could be imposed on him, but for the unrea- 
sonable refusal of the libellant to give way 
and thus secure himself jfrom injury. As it 
is, costs are denied him. Decree accordingly. 



Case KTo. 3,403. 

CROFEORD V. MORGAN. 

[Cited in McAfee v. Crofford, 13 How. (54 
U. S.) 454, Nowhere reported; opinion was 
rendered in 1S41, and is believed to have been 
destroyed during the Civil War.] 



Casfe No. 3,404. 

In re CROFT et al. 

[8 Biss. 188; 17 N. B. R. 324; 10 Chi. Leg. 
News. 204; 6 Am. Law Rec. 59T; 6 N, Y. 
Wkly. Dig. 218.]^ 

District Court, N. D. Blinois. March, 1878. 

VoLUSTART Assignment an Act op Eankruptot 
— Individual Eseiiptions from Partnership 
Assets — Assignment in Fraud op Creditors 
— Discharge in Bankruptcy. 

1. The making of a voluntary general assign- 
ment by .a debtor is an act of bankruptcy of it- 
self and must be presumed to have been made in 
contemplation of bankruptcy. 

2. Partnership assets are a trust fund for the 
payment of the creditors of the firm, and no ex- 
emptions can be set apart from them to the in- 
dividual partners, until all the partnership debts 
are paid. 

[Cited in Re Corbett, Case No. 3,220.] 

3. Where prior to the filing of a voluntary 
petition in bankruptcy, the partners made a 
general assignment of all their assets, and the 
assignee set apart a portion of these as ex- 
emptions to one of the partners, it was held, that 
the assignment was made for tlie purpose of 
preventing some portion of the assets of the 
firm being distributed to satisfy firm debts, and, 
held, further, that the court under such circum- 
stances would not grant a discharge. 

In bankruptcy. 

Becker & Dale, for objecting creditors. 

BLODGETT, District Judge. This case 
was submitted to the court and tried upon 
evidence tending to sustain the following 
specifications: First— That the bankrupts 
are voluntary bankrupts. Second— That the 
bankrupts had within two months from the 
filing of their voluntary petition in bank- 
ruptcy, made a general assignment of all 
their assets to one Howe, in contemplation 
of bankruptcy, with intent to prevent their 
property from coming into the hands of their 
assignee, or being distributed under the 
bankrupt law. 

The undisputed facts in this case are: That 
about November, 1871, the bankrupts en- 
tered into partnership in the merchant tailor- 
ing business in this city; that they then had 
very little or no capital. Both were young 
men, and Frederick W. Croft only was mar- 
ried. In the spring of 1871, he had pur* 
chased a house and lot in the south part of 
the city for the sum of ?3,228, ?200 of which 
was paid down, and the balance to be paid 
by monthly payments of $32.28 each, which 
would make the payments run about seven 
years from the time the purchase was made. 
These monthly payments have been regularly 
made up to the first of last January, and 
mainly made by Mr. Croft, although his wife 
has kept boarders and earned money in that 
way, and earned some money by her needle, 
to the amount of five or six hundred dollars, 
which, if not directly applied to the making 
of these payments, yet aided in keeping them 
up. 

^ [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission. 6 N. Y. Wkly. 
Dig. 218, contains only a partial report.] 
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During the same time, thit is between tlie 
time tlie parties commenced business in the 
fall of 1871, and the time of then: bankrupt- 
cy, Mr. Frederick W. Croft had furnished his 
house with furniture to the value of four 
or five hundred dollars. All the payments 
for the house, or to apply on the house, -were 
taken out of the partnership business, as 
well as the money to buy the fmmiture, with 
the exception, perhaps, of what was earned by 
Mrs. Croft [or what is said to have been 
earned by her].' 

On the 12th of February, 1876, the bank- 
rupts made a voluntary assignment to one 
W. E. Howe, of all their partnership and 
individual assets, "except what were exempt 
under the laws of the state of Illinois," in 
trust to be converted into money, and the 
proceeds to be applied, first, to the payment 
of the expense of the assignment, and sec- 
ond, to be ratably distributed to the cred- 
itors of the bankrupts, or either of them. 
At the time of the assignment the firm owed 
about ?4,200 to theh: commercial creditors. 
The nominal value of their assets turned over 
to the voluntary assignee, was a littie over 
§3,000. 

Immediately after the making of the as- 
signment, Frederick W. Croft received from 
the assignee at least one hundred dollars' 
worth of cloth, and a sewing machine, to- 
gether with the fixtures in the copartnership 
store, with the tools used in the business— 
the shears, cutting table, etc., as exemptions. 
These, he has testified, he gave to his wife, 
and with the property so withdrawn from 
. the stock as exemptions, and the sum of $200 
borrowed from a brother of the b^krupts, 
F. "W. Croft resumed business in hTs wife's 
name and has carried it on up to this time. 
It does not appear that E. L. Croft received 
any exemptions from the firm assets, he be- 
ing at that time an unmarried man. 

On the 11th of April, 1876, this voluntary 
petition was filed. In the schedule of assets 
no mention is made of the cloth, fixtures, 
and tools withdrawn from the copartnership 
assets as exemptions to F. W. Croft, nor 
of the household furniture of F. W. Croft. 

The question occurs then, was this assign- 
ment to Howe made in contemplation of 
bankruptcy? It is admitted that the bank- 
rupts were insolvent and Imew themselves to 
be so at the time this assignment was made. 
Indeed, this admission is made upon the face 
of the assignment itself. And as early as 
the 20th of January preceding this assign- 
ment, the bankrupts had addressed a circu- 
lar letter to each of their creditors informing 
them of the fact that they had taken an ac- 
count of stock and liabilities, and found 
themselves unable to pay over forty cents 
on the dollar. . 

Frederick W. Croft who has been sworn, 
testifies that he did not contemplate bank- 
ruptcy at this -time; but he must be held to 
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have known that the act of making this as- 
signment was in itself au act of bankruptcy. 
The courts have so held, especially since the 
case of Globe Ins. Co. v. Cleveland Ins. Co. 
[Case No. 5,486], decided by his honor, Judge 
Emmons, in the northern district of Ohio, in 
1875. That case has been so generally fol- 
lowed, and the courts have acted upon it so 
uniformly, that I think it may no longer be 
considered as an open question, that the 
making of a voluntary general assignment 
by a debtor is of itself an act of bankruptcy. 

The firm was insolvent at that time, and, 
by the making of the assignment they put 
it in the power of any of their creditors to 
put them into banliruptcy for this act A 
man must be held to have contemplated the 
natural result and legal consequences of his 
act; he must be held to have known that 
his creditors could put him into bankruptcy 
for making this assignment although he may 
not be presumed to know that they would 
so act. 

So that I think from the admitted facts in 
the case, the assignment miist be said to 
have been made in the contemplation of 
bankruptcy. 

But to prevent a discharge, the assignment 
must have been made, not only in contempla- 
tion of bankruptcy, but it must be made 
with intent to prefer some creditor, or for 
the purpose of preventing the property from 
coming into the hands of his assignee in 
bankruptcy, or from being distributed in sat- 
isfaction of his debts. Does the proof show 
such intention? 

It appears that immediately after the ese^ 
cution of the assignment, within a day or 
two, the voluntary assignee turned over "to 
F. W. Croft as a matter of course and with- 
out question, the fixtures in the store, the 
tools of the. trade, including a sewing ma- 
chine, and at least a hundred dollars' worth 
of cloth, from the partnership stock, with 
which F. "W. Croft immediately resumed 
business in .another locality. " This conduct 
of the parties, simultaneously with the mak- 
ing of the assignment is sufficient proof to 
me that such a course was intended at the 
time the assignment was made. In other 
words, it was expected that, as part of the 
transaction, this portion of the partnership 
assets was to be withdrawn from the hands 
of the assignee, and go into the control of F. 
W. Croft, and they were so withdrawn. 

The amount so withdrawn was not large, 
but it "was -probably all that he could have 
taken under the bankrupt law, if the prop- 
erty had been his individual property. It 
must be borne in mind that this Frederick 
W. Croft had his homestead in the name of 
his wife; that it had been paid for out of 
the partnership earnings; he had his house 
furnished, "which is proved to have been paid 
for out of the partnership earnings, and he 
then took from the pai*tnership assets the 
amount he claimed as exemptions, and which 
was set apart and tm-ned over to him by the 
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voluntary assignee. But this court has uni- 
formly held that exemptions cannot he taken 
from copartnership assets; that the partner- 
ship assets are a trust fund for the payment 
of the creditors of the firm, and that no ex- 
emptions can be set apart ficom them to the 
individual partners, until all the partnership 
debts are paid. This has been the rule of 
this court ever since I have been upon the 
bench, and I think ever since the bankrupt 
law was passed. 

Upon the admitted facts, then, the con- 
clusion is inevitable that this assignment 
was made with the intention and expectation 
that under its operation these exemptions, 
as they are called, would be withdrawn, from 
the partnership funds, and applied to the 
benefit of one of the partners, and this inten- 
tion was carried out 

I must, therefore, hold that this assign- 
ment was. made in contemplation of bank- 
ruptcy, and for the purpose of preventing the 
property of the firm, or some part.of it, from 
■coming into the hands of the assignee in 
bankruptcy, to' be distributed in satisfaction 
of the debts of the firm. If F. W. Croft 
had, on filing his petition in bankruptcy, re- 
turned these assets to the voluntary assignee, 
it might have prevented the conclusion to 
which I have arrived— it might have rebut- 
ted the presumption that the intention of the 
voluntary assignment was to withdraw part 
of the partnership assets, and prevent them 
from being applied in satisfaction of the 
partnership debts. 

I conclude, therefore, that this voluntary 
assignment, and the conduct of the parties 
imder it, makes it incumbent on the court 
to withhold the discharge. 
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Case l^o. 3,405. 

In re CROjMIE. 

[2 Biss. 160;^ 1 Chi. Leg. News, 3G1.] 

Circuit Court, N. D. Blinois. July Term, 1869. 

Removal — Mandamus to State Coukt. 

1. The TJ. S. circuit court has no power to is- 
sue a writ of mandamus to compel the removal 
of a cause from a state court, 

2. The act of July 27th, 1866 (1^ Stat 308), 
made no change in this respect 

3. The statute seems to contemplate some 
judicial action on the part of the state court. 

This was a motion by Charles and Amelia 
Cromie, defendants in a suit pending in the 
circuit court of Lee county, for a writ of 
mandamus against the state court to compel 
a removal of the cause into this coiurt. 

John J. McKinnon, for plainliflfs. 
Ustis & Barge, for defendants. 



^ PReported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



DRXJMMONB, District Judge. The deci- 
sion of the motion for a mandamus, on the 
application of Charles and Amelia Cromie, 
was postponed for the purpose of enabling 
me to look inta the law of July 27, 1866, to 
see how far the judiciary act of 1789 [1 Stat 
73] has been modified. I have since eix- 
amined the law of 1866, and am satisfied 
that, so far as this motion is concerned, no 
change has been made by that act in the law 
of 178a 

I had occasion, as was intimated the other 
day, in the case of Hough and others against 
the Western Transportation Company [Case 
No. 6,724], decided in January, 1864, to ex- 
amine the question as to the authority of 
this court, imder the act of 1789, to issue a 
mandamus to a state court, compelling the 
latter to remove a cause to this court, and 
came to the conclusion that the anthori'ty did 
not exist, and for that reason declined the 
writ then; and I shall now, for the reasons 
contained in the opinion then given, decline 
to issue a writ in this case. 

The material change made in the judiciary 
act by the act of July 27, 1866, consists in 
the power of removal from the state ta the 
federal court ^ven by the last act to some 
of the parties, provided the case can pro- 
ceed in the federal court without the pres- 
ence of all the parties to the suil^ and where- 
as, by the old law the application was to be 
made at the time of entering appearance, the 
law of 1866 authorizes the removal at any 
time before .the trial or final hearing of the 
cause. The language of the act of 1866 is 
substantially the same as that of. 1789, name- 
ly: "And it shall be thereupon the duty of 
the state court to accept the sm*ety, and pro- 
ceed no further in the cause as against the 
defendant so applyhig for its removal." I 
do not find in this law, as is the case in 
some of the recent statutes concerning re- 
movals from state coiu:ts of cases affecting 
the revenue, a provision authorizing the fed- 
eral court to proceed, irrespective of the ac- 
tion of the state court, with the cause. But 
the act of 1866, like the act of 1789, seems 
to imply, in order that tie removal shall be 
complete, some judicial action of the state 
court And when the cause is removed in 
the manner prescribed, it provides that "the 
cause shall there proceed in the same man- 
ner as if it had been brought there by orig- 
inal process against the defendant who shall 
have filed a petition for its removal as above 
provided," the language being substantially 
the same as that contained in the 12th sec- 
tion of the act of 1789: "And, the said 
copies being entered as aforesaid in such 
court of the United States, the cause shall 
there proceed in the same manner as if it 
had been brought there by original process," 
I am not aware that the question has ever 
been decided as to what would be the effect 
of a compliance with the provisions of law 
for the removal of the cause fi'om a state 
court, and of its refusal to make the neces- 
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sary orders, If the parties asking tlie removal 
should file copies of the papers in the fed- 
eral court, with a view of giving the latter 
jurisdiction of the cause. For a discussion 
of this question, consult Akerly v. Vilas 
[Case No. 119]. The Cases that have been 
decided under the law of 1789, where there 
has been a refusal on the part of the state 
court to remove the cause, have generally 
been decided by the supreme court of the 
United States so that the case has proceeded 
alone in the state coiu't, and not at the same 
time in the state and in the federal courts. 
There would seem to be something incon- 
gruous in two suits, between the same par- 
ties, and referring to the same subject mat- 
ter, proceeding at the same. time in a state 
and in a federal court, although the statute 
of July 27, 1866, seems to contemplate tliat, 
as to the parties to the suit who have not 
made the application for removal, there may 
be instances where the cause may proceed 
in the state court, and, as to those seeking 
the removal, in the federal court. Whatever 
may be the true rule upon the subject, these 
parties do not at present seem to be in a 
proper position to avaU themselves of the 
right they ask, because, as I tmderstand, 
they have not filed in this court copies of all 
the proceedings in the state court 

Therefore, at present, the motion for the 
court to tsUce jurisdiction of the cause, the 
court overruling the motion for mandamus, 
will, for the reasons just ^ven, have also to 
be overruled. 

Consult, however, Spragtjins v. County Court 
of Humphries, Cooke, 160; Ladd v. Tudor, 
[Case No. 7,975]; In re Turner [Td. 14,245]. 
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OROaiPTON V. BELKNAP MELLS et al. 

[3 Eish. Pat, Cas. 536.]= 

Circuit Court, D. New Hampshire. May 
Term, 1869. 

Patents— "Looms"— Oath — ^Pkesdmption — Suk- 
KENDER — ^Reissue — Constkdctiox of Claim — 
Assignment— Commissioner's Decision — Con- 
clusiveness— Fraud — Infkingement — Combi- 
nation-Equivalents. 

1. To warrant a patent, the invention must 
be useful: that is, capable of solne beneficial 
use, in contradistinction to what is pernicious, 
or frivolous, or worthless. 

2. The fact that a blank form of oath not ex- 
ecuted is found among the papers, can not 
overcome the direct recital of the letters patent 
that the oath was taken, or the presumption 
that the requirements of the law were complied 
with in issuing the patent. The taking of the oath 
is uot a condition precedent, failing which llie 

. 1 [For corrected report of this ease, see Case 
No. 18,285.] 

2 [Reported by Samuel S. Fisher, Esq., ■ and 
here reprinted by permission.] 



patent must fail. Whether the oscGi be takep 
or not, or the fee paid, the omission would not 
render the patent void when granted, 
[Cited in Hartshorn v. Eagle Shade-Roller 
Co., 18 Fed. 91; Hancock Inspirator Co. v. 
Jenks, 21 Fed. 914; Tonduer v. Chambers, 
37 Fed. 338. Quoted in Holmes Burglar- 
Alarm Tel. Co. V. Domestic, etc., Tel. Co., 
42 Fed, 222.] 

3. Differences of description or specification 
between the original and reissue are consistent 
with the identity of the thing patented. To 
correct a description or claim, or both, is one 
object of allowing a surrender. 

4. In the reissued patent the patentee need 
not claim all that was claimed in the original 
patent. He may retain whatever he deems 
proper. A. claim in a reissue for the use of a 
pattern chain, or any other device for deter- 
mining the design to be woven, is not a claim 
for all subsequent improvements, nor does it 
enlarge the patent It is limited to the pattern 
chain described, or one substantially the same, 
or some well known substitute. 

[Cited in Chicago Fruit-House Co. v. Busch, 
Case No. 2,669.] 

5. A reissue granted to an assignee may be 
extended to the patentee. In judgment of 
law, a reissue is only a continuation of the 
original patent. 

[Cited in Washburn & Moen Manuf g Co. v. 
Griesche, 16 Fed. 671.] 

6. A notice of an application to extend the 
original patent is a sufficient notice of an ap- 
plication for the extension of a reissue. 

7- The functions of the eommissioner in ex- 
tension cases are judicial, and his judgment set- 
tles conclusively all questions of notice. 

[Cited in Railway Register Manuf g Co. v. 
North Hudson C. R. Co., 23 Fed. 595.] 

8. If there was fraud practiced in obtaining 
thf patent, that is a matter between the patent 
office and the patentee. The patent, although 
obtained by fraud, must be respected and en- 
forced until reversed or anuUed by some pro- 
ceedings directly for that purpose. It is not 
exposed to the attacks of strangers or third per- 
sons for such reason.. 

9. The claim of Crompton is for a combina- 
tion of five elements, to- wit: the jacks, the 
lifter, the depresser, the pattern chain and the 
holding mechanism; and any machine combin- 
ing substantially in the same manner substan- 
tially the same elements, or well-known sub- 
stitutes for the same, must be regarded as an 
infringement. Such a claim would not be in- 
fringed by a combination which dispensed with 
one of the elements, and substituted therefor 
another element substantially different in con- 
struction and operation, but serving the same 
purpose. Nor by any and every combination 
of the same elements which may produce the 
same result, but only by the peculiar combina- 
tion of the elements described, or one substan- 
tially the same. 

10. The elements combined being old and the 
patent being for the peculiar combination, the 
doctrine of mechanical equivalents does not ap- 
ply. 

[Cited in Yuengling v. Johnson, Case No. 
18,195.] 

11. The identity or diversity of two machines 
depends, not on the employment of the same 
elements or powers of mechanics, but upon pro- 
ducing the given effect by substantially the 
same mode of operation, or substantially the 
same combination of powers. 

12. One device can not be said to be a well- 
known substitute for another which can not be 
used for it. 

13. A patent for a combination of three distinct 
things is not infringed by combining two of 
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them with a third, which is substantially differ- 
ent from the third element described in the 
specification. 

14. The loom manufactured under letters pat- 
ent granted to S. T. Thomas, July 3, 1855, and 
February 11, 1862, and to Thomas and Everett, 
July 25, 1866, does not infringe the patent 
gi-anted to MoSes Slarshall, December 11, 1849, 
as reissued and extended. 

This was a bill in equity [by George Cromp- 
ton against the Belknap Mills and others] 
filed to restrain tbe defendants fi'om infrin- 
ging letters patent [No. 6,939] for "an im- 
provement in looms for weaving figured fab- 
rics," granted to Moses Marshall, December 
11, lSi9, assigned to complainant May 5, 1859, 
reissued to complainant April 24, 1860 [No. 
947], and extended to the Inventor for seven 
years from December 11, 1863, and assigned 
to complainant for the extended term, De- 
cember 19, 1863. 

The claim of the original patent was as fol- 
lows: "What I claim as my invention, and 
desire to have secured to me by letters pat- 
ent, is the improvement herein above de- 
scribed in tbe machinery for operating the 
harness, so that any proper number of hed- 
dles may be used or changed as desired with- 
out taking tbe loom to pieces; said improve- 
ment consisting, first, in providing the mov- 
able spring rests for supporting the jacks of 
the harness when they are not in use, and 
which are sprung back by the bevel face on 
the shoulders of the jacks when they are kept 
in play by the cams on the pattern chain, the 
whole arrangement being substantially as 
herein above set forth; and second, in the 
'evener,' constructed and operating as herein 
desa-ibed, for assisting in moving the upper 
heddle levers and keeping them even, so that 
the cams or rollers on the pattern chain will 
operate accurately on the jacks as specified: 
meaning to claim the exclusive nse of said 
spring rests and 'evener,' in a loom, the in- 
vention of which is entirely original with me. 
I also claim the combination of rotating, lift- 
ing and depressing bars, arranged in endless 
chains, so as to revolve, as described, with the 
forked jacks, having internal shoulders, as 
specified." 

The claim of the reissue was as follows: 
"I claim combining with the jacks that op- 
erate the series of leaves of heddles, and with 
the lifter amd depresser, and pattern chain, or 
any equivalent apparatus for determining the 
pattern, a mechanism for holding the jacks 
either in their elevated or depressed position, 
when not required to be operated, substantial- 
ly as and for the purpose .specified, I also 
daim imparting an irregular motion, substan- 
tially such as herein described, to the jacks, 
by means of eccentric cog wheels, substan- 
tially as and for the purpose specified." 

The defendants claimed to manufacture 
looms under letters patent granted to Samuel 
T. Thomas, July 3, 1855, and February 11, 
1862, and to Samuel T. Thomas and Edward 
Everett, July 25, 1866. 



Cansten Browne and B. R. Ginrtis, for com- 
plainant. 

Joshua D. Ball and T. A. Jenckes, for de- 
fendants. 

CLARK, District Judge. December 11, 
1849, a patent was granted to Moses Marshall 
for "an improvement in looms, for weaving 
figured fabrics." He described his improve- 
ment to consist in this, to-wit: "providing 
the movable spring rests for supporting the 
jades of the harness when they are not in use, 
and which are sprung back by the bevel face 
on the shoulders of the jadis when they are 
kept In play by the cams on the pattern 
chain," "substantially as set forth;" and, 
second, "the evener," as described. "Meani- 
ing to claim the exdusive nse of the rests and 
evener in a loom, the invention of which is 
entirely original with me." He also daimed 
a combination of rotating, lifting, and de- 
pressing bars, whidi are not material in this 
case. The complainant alleges, that before 
May 5, 1859, the patentee, Marshall, assigned 
to him, the complainant, all right, title, and 
interest in, to, and under said letters patent. 
And that, on said 5th day of May, 1S59, he 
covenanted and agi'eed with the complainant 
to convey to him all right, title, and interest 
whatever in, to, and under any extension of 
said patent which might be obtained. 

That afterward, and before the 24th day of 
April, 1860, said letters patent were surren- 
dered for a defect in the specification, and 
new letters were issued on said 24th day of 
April, 1860, to the complainant for the re- 
mainder of the term of fourteai years, from 
the date of the original patent, to wit: the 
nth day of December, 1849. 

On the 8th day of December, 1863, this re- 
issued patent was extended for the further 
term of ^even years from the 11th day of De- 
cember, 1863, and on the 19th day of De- 
cember, 1863, said Marshall sold and assigned 
all his right and interest under said extension 
to the complainant. Under the reissued 
patent, the patentee, or assignee, stated his 
claim as follows: "What I claim as my in- 
vention, and desire to secure by letters pat- 
ent is, combining with the jacks that oper- 
ate the series of leaves of heddles, and with 
the lifter and depressor, and pattern chain, 
or any equivalent apparatus for determining 
the pattern, a mechanism for holding the jacks 
either in their elevated or depressed posi- 
tion, when not required to be operated, sub- 
stantially as and for the purpose specified." 
He also dalms imparting an irregular motion 
to the jacks, which is not here material. 
This reissued patent the complainant alleges 
the respondents have infringed. 

His bill of complaint is dated the 1st day of 
October, 1864 and prays that the Belknap 
Mills may be decreed to account for and pay 
over to the complainant all such gains and 
profits as have accrued to them in that be- 
half, and may be resti-ained from making. 
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using, or vending any looms embracing in 
their construction the invention of said Mar- 
shall, and for general relief. 

The respondents in their answer deny the 
validily of the original patent to Moses Mar- 
shall, December 11, 1849. They also deny 
the validity of the reissue, April 24, 1860, and 
of the extension, December 8, 1863. 

And they also deny any infringement of 
the complainant's patent, if he has any, and 
say that they have never manufactured or 
used any looms involving the invention of 
Marshall, but that their looms have been 
manufactured under letters patent issued, 
two of them, -to Samuel T. Thomas, and one 
of them to Samuel T. Thomas and Edward 
Everett, and that they were essentially dif- 
ferent in principle, construction, and mode 
of operation. 

These letters patent they produce in evi- 
dence. The first are dated July 3, 1855, and 
are for an "improvement in looms." Among 
other things, the patentee claimed the com- 
bining with each rocker, lever, and lifter, an 
arm, cam, and sector, or equivalents, the 
whole being applied together, and made to 
operate substantially as described. Also the 
combining with the series of lifters and pat- 
tern prism, a series of bent levers, or their 
equivalents, and imparting to the pattern 
prism vertical, or up and down, movements 
as desci'ibed. 

This patent, and that to Moses Marshall 
and the reissue, had in view the accomplish- 
ment of the same object, to wit:, the produc- 
tion of an "open-shed loom." And tie ques- 
tion of infringement arises between this pat- 
ent mainly, and the Moses Marshall patent^ 
as reissued and extended. 

The next patent to Thomas is dated Feb- 
ruary 11, 1862, and that to Thomas and Ev- 
erett, July 25, 1866. The respondent objects 
to the Marshall patent of December 11, 1849. 
That the invention was neither new nor use- 
ful,- and that the patentee did not, before the 
granting and issuing of the letters to him, 
take the oath prescribed by section 6, of the 
act of July 4, 1836, that he verily believed, 
he was the original inventor or discoverer of 
the art, machine, etc., for which he solicited 
a patent 5 Stat 119. 

A patent is deemed prima facie evidence 
that the patentee has made the invention. 
Philadelphia R. Co. v. Stimpson, 14 Pet [39 
U. S.] 448. There is, in this case, no suffi- 
cient evidence to overcome that presiimption, 
or prima facie case. 

There is evidence that "open-shed" fancy 
looms were used prior to Marshall's inven- 
tion, but not involving the combination of 
Marshall. His invention must, therefore, be 
taken to be new. 

Precisely how useful it may be, the court 
have not undertaken to decide; but that it 
is sufflcientiy so to support a patent we 
have no doubt Other looms may have been 
preferred by different persons, or may have 



found a readier sale; but that good cloth can 
be woven hy Marshall's loom and invention 
there is sufficient evidence. 

To warrant a patent, the invention must 
be useful, that .is, capable of some beneficial 
use, in contradistinction to what is perni- 
cious, or frivolous, or worthless. Dickinson 
V. Hall, 14 Pick. 217; "Whitney v. Bmmett 
[Case No. 17,585]; Many v. Jagger [Id. 9,- 
055]. 

These objections to the patent can not, 
therefore, avaU. Nor can the other, that the 
oath required by 'section 6 of the act of 1836 
was not taken, for two reasons: 1st We are 
not satisfied the oath was not taken. The 
letters patent recite that it was. 

The respondent finds among the papers on 
file in the case in the patent office a blank 
form of the oath, with the jurat not signed 
by any magistrate, and hence he argues the 
oath was not taken. 

But the oath may have been taken for all 
that; and this negative testimony can not 
overcome the direct recital of the letters pat- 
ent that the oath was taken; or the pr?sump- 
tion that the requirements of the law were 
complied with in issuing the patent 

But suppose it were so. Suppose the oath 
was not taken; would the patent be void on 
that account? It was held otherwise by Jus- 
tice Story, in the case of Whittemore v. Cut- 
ter [Case No. 17,600]. 

The taking of the oath, though to be done 
prior to the granting of the patent, is not a 
condition precedent, failing which, the patent 
must fail. It is the evidence required to be 
furnished to the patent office, that the appli- 
cant verily believes he is the original and 
first inventor of the art, etc. 

If he takes this oath, and it turns out that 
he was not the first inventor or discoverer, 
his patent must fail ,and is void. So, if he 
do not take it and still he is the first invent- 
or or discoverer, the patent will be supported. 
It is prima facie evidence of the novelty and 
originality of the invention until the con- 
trary appear. Parker v. Stiles [Id. 10,749], 

So the act says, on payment of the duty, 
that is, fees, the commissioner shaU make an 
examination, and, if the invention shall be 
found useful and important shall issue a pat- 
ent Suppose the fees should not be re- 
quired or paid, would the patent therefore 
be void? Yet the one requirement appears 
to be as much a condition precedent as the 
other. Both directory, not to be dispensed 
with; but neither involving the validity of 
the patent when granted. 

The next objections are to the reissued pat- 
ent, and they are two: First That the orig- 
inal patent was void,- and the reissue was 
therefore so; and, second. That the reissue 
was not for the same invention as the orig- 
inal. 

The first of these objections has already 
been disposed of. It was maintained in the 
argument, that the original patent was void 
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for want of the proper oath, and that the 
defect could not be cured by the reissne. 
But, whether the oath were taken or not, we 
are of the opinion as ah:eady expressed, that 
such an omission would not invalidate the 
patent, nor would it affect the reissue. 

The second objection to the reissue is a 
more serious one, and for its proper deter- 
mination requires a careful examination and 
comparison of the original patent to - Mar- 
shall, and the reissue to Crompton. 

The presumption of law is, that the reis- 
sued patent is for the same invention as the 
original. O'Reilly v. Morse, 15 How. [56 IT. 
S.] 62; French v. Rogers [Case No. 5,103]; 
Hussey v. McCormiek [Id. 6,948]; Hussey v. 
Bradley [Id. 6,946]. Differences of descrip- 
tion or specification are consistent with the 
identity of the thing patented. To correct a 
description, or claim, or both, is one object 
of allowing a surrender. Id. 

The original patent to Marshall claimed the 
improvement therein described, consisting, 
first, "in providing the movable spring rests 
for supporting the jacks of the harness, 
when they are not in use, and which are 
sprung back by the bevel face on the shoul- 
ders of the jacks when they are kept in play 
by the cams on the pattern chain, the whole 
arrangement being substantially as herein 
above set forth;" and, second, "the evener 
constructed and operating as herein de- 
scribed, for assisting In moving the upper 
heddle levers, and keeping them even,, so 
that the cams or rollers on the pattern chain 
will operate accurately on the jacks as speci- 
fied, meaning to claim the exclusive use of 
said spring rests and evener in a loom, the 
invention of which is entirely original with 
me." "I also claim the combination of rotat- 
ing, lifting, and depressing bars, arranged in 
endless chains, so as to revolve as described, 
with the forked jacks, having internal 
shoulders as specified." 

In the specification the elementary features 
of the improvement are said to consist in a 
series of stationary rests, which support the 
jaclis of the harness, when the sheds oper- 
ated by them are not in use; the chain 
shafts, and lifting and depressing bars for 
operating the jacks and harness; and the 
evener, which is composed of two rollers, 
set in a frame having a reciprocating rec- 
tilinear motion, which rollers press against 
the beveled ends of the harness levers, and 
assist in shifting the sheds of yarn, and, 
what is more essential, operate always, to 
keep the levers even, for the proper operation 
of the cams on the pattern chain. 

The specification then describes the parts 
referred to, among others the jacks, the rests, 
the elevator and depressor arranged upon 
two endless chains, the method of connecting 
the jacks and heddle levers, the operation of 
the cams, the shafts, which carry the elevat- 
ing and depressing bars, eccentric gear, the 
pattern chain, and the evener. 



In the reissued patent the daim is staled 
to be^ the "combining with the jacks that 
operate the series of leaves of heddles and 
with the lifter and depressor anij pattern 
chain, or any equivalent apparatus for de- 
termining the pattern, a mechanism for hold- 
ing the jacks, either in their elevated or de- 
pressed position, when not required to be 
operated, substantially as and for the pur- 
pose specified." "Also imparting an irregu- 
lar motion, substantially, such as herein de- 
scribed, to the jacks, by means of eccentric 
cog wheels, substantially and for the pur- 
pose specified." 

The specifications described the object of 
the first part of the invention to be, to avoid 
moving any of the leaves of the heddles, 
which are not required to be moved for the 
production of the design, diuring any part 
of the operation, that is, to produce an open- 
shed loom, and of the second part of the in- 
vention, to consist in imparting an irregular 
motion to the lifters and depressers by means 
of eccentric cog gearing, etc. 

They then go on to describe the levers, 
jacks, the elevators and depressers, the cams 
and motions and forms of the jacks, the 
spring latches or catches, the pattern chain, 
and the evener, sometimes in the same 
words, sometimes more minutely, but always 
substantially, as in the original Marshall 
patent 

The most Important difference, so far, is In 
the statement of the claims. In the original 
patent the ^claim is, first, for the movable 
spring rests; second, for the evener; and 
third, for the combination of rotating, lift- 
ing and depressing bars, arranged in endless 
chains, so as to revolve, as described, with 
the forked jacks having internal shoulders. 

In the reissued patent the claim is, combin- 
ing with the jacks that operate the series or 
leaves of heddles, and with the lifter and de- 
presser, and pattern chain, or any equivalent 
apparatus for determining the pattern, a 
mechanism for holding the jacks either in 
their elevated or depressed position, when 
not required to be operated, substantially as 
iaud for the purpose specified. In Battin v. 
Taggart, 17 How. [58 tJ. S.J 74, it was held, 
that whether the defect be In the specifica- 
tion, or the claim, of a patent, the patentee 
may surrender it, and by an amended speci- 
fication, or claim, cure tlie defect. In that 
case, which was for an improvement for 
breaking and screening coal, the claim was 
for the manner in which the party had ar- 
ranged and combined the breaking rollers 
with each other and the screen; and the 
amended specification described, in the re- 
issued patent, substantially the same ma- 
chine, but claimed the breaking apparatus 
only; it was held a dedication to the public 
did not accrue in the interval between one 
patent and the other. 

It has been repeatedly decided that the re- 
issued patent must be substantially for the 
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same invention as the original patent Un- 
der such circumstances a new and different 
invention can not be claimed. Battin v. Tag- 
gart, 17 How. [58 TJ. S.] 74; Freneli v. Rogers 
I supra]. 

In the reissued patent the patentee need 
rot claim all that was claimed in the original 
patent. He may retain whatever he deems 
proper. Carver v. Braintree Manui'g Co. 
[Case No. 2,485]. 

We think that substantially the same in- 
vention is described in the two patents. It 
was urged in the argument that the reissued 
patent was not for the same but for a great- 
er invention, because the patentee had insert- 
ed in the specification these words: "It will 
be obvious that this part of my invention is 
not dependent upon the use of the pattern 
chain, as it can be used in connection with 
any other device for determining the design 
to be woven, by shifting the jaclcs or their 
equivalent into position to be elevated or 
depressed." This is said to be done for the 
pui'pose of making it embrace aU improve- 
ments afterward invented. But it certainly 
can not have that effect, nor can it enlarge 
the patent. If it could do any such thing 
It would render the patent void for uncer- 
tainty. But in the specification the patentee 
' has described a pattern chain; in his claim 
he has claimed a pattern chain, or any 
equivalent apparatus for determining the 
pattern, in combination with other things, 
and to that pattern chain, or one substan- 
tially the same, or some well-known substi- 
tute, the patent must be limited. 

The same remarks will also apply to an- 
other interpolation, to wit: "Nor is it de- 
pendent upon the use of chains for carrying 
the lifting or depressing bars in a continuous 
circuit; as it is equally applicable to looms 
in which jacks are elevated or depressed by 
the well-known reciprocating lifters and de- 
pressors, as in the well-known Crompton 
loom," and to others of like character. They 
do not enlarge the invention or the patent 
We think, therefore, that the invention de- 
scribed and patented in the reissued patent 
is substantially the same invention described 
in the Marshall patent of December 11, 1849. 
The claim is in a different form, but for sub- 
stantially the same invention. 

It may be open to the objection, so' pointed- 
ly stated in the cases of Burr v. Duryee, 1 
Wall. 168 U. S.] 535; Case v. Brown, 2 Wall. 
[69 U. S.] 320, that there is an attempt to 
make the new specification more elastic, and 
to cover more than the old, but it does not 
enlarge the invention. 

But if it should be held that the pri^nal 
patent to Marshall, and the reissue to Cromp- 
ton, assignee, were valid, it is contended that 
the extension to Marshall was not, for three 
reasons, to wit: (1) That as Marshall never 
had any interest in the reissued patent, it 
could not be extended to him. (2) That no 
sufficient notice was given to the public of 
the application for the extension of the pat- 



ent; and, (3) That the extension was ob- 
tained by fraud. 

To the first objection, to wit, "that as Mai-- 
shall never had any interest in the reissued 
patent it could not be extended to him," it 
is a full answer, that, in judgment of law, 
the reissue is only a continuation of the orig- 
inal patent So held in Head v. Bowman, 2 
Wall. [69 TJ. S.] 604; and as Marshall was 
the original patentee, the extension was le- 
gally and properly to him. Wilson v. Eos- 
seau, 4 How. [45 XT. S.] 646. The extension 
emuring, under the statute, to the assignees 
and grantees to the extent of their respective 
interests. [Act 1836] 5 Stat 125, § 18. 

The second objection is that there was no 
notice ever ordered, or given, of any applica- 
tion to extend the reissued patent. There 
was of the application to extend the original 
patent, and the objection stands upon the 
supposition, or- idea, that they are two dis- 
tinct patents, while in judgment of. law they 
are one. If the reissue was only a continua- 
tion of the original patent, then a notice to 
extend the original woidd seem to have been 
sufficient. 

Again, under the act of 1836, the secretary 
of state, the commissioner of patents, and 
the solicitor of the treasury were a board of 
commissioners to- "hear and decide upon the 
evidence produced before them, both for and 
against the extension." 

It has been held that the functions of this 
board were judicial, and that their judgment 
settled conclusively all questions of notice. 
Brooks V. Jenkins [Case No. 1,953]. 

The statute of May 27, 1848 (9 Stat 231, § 
1), provided that the power to extend pat- 
ents then vested in the board of commission- 
ers should be vested solely in the commis- 
sioner of patents; and in Clum v. Brewer 
[Case No. 2,909], it was held that the act of 
the commissioner in extending a patent was 
conclusive of the facts, which he is required 
to find, in order to grant such extension, in 
the absence of fraud or excess of jurisdiction. 
But here, third, it is said that the extension 
was procured by fraud. 

We do not, however, think this objection is 
open to this respondent He stands before 
the court accused of infringing the complain- 
ant's patent He may, undoubtedly, show 
that the invention claimed by the complain- 
ant was not new or useful, or that it had 
been dedicated to the public, or that there 
was no sufficient specification or description, 
and so that there was in fact no infringe- 
ment for which he should answer, but we 
think he cannot attack the granting and va- 
lidity of the patent in this collateral manner. 

K there was fraud practiced in obtaining 
the patent, that is a matter between the pat- 
ent office and the patentee; and can, per- 
haps, be inquired into by some proper pro- 
ceeding of the officers of the government to 
vacate the patent But in this pai-ticular, 
like a judgment^ it must be respected and en- 
forced, imtil reversed or annulled by some 
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proceedings directly for that purpose. It is 
not exposed to tlie attacks of strangers or 
third persons for such reason. 

The next, and only question remaining, is 
that of infringement The respondents ad- 
mit they have on hand, with intent to sell, 
the Thomas loom, manufactured under the 
patents to Thomas and to Thomas and Ever- 
ett. But they deny that either of the re- 
spondents ever at any time, before or since 
the date of said alleged reissued letters pat- 
ent, or before or after the alleged extension 
of said alleged patent, have manufactured, 
used, sold, or continue to manufacture, use, 
or sell any loom or looms embracing the said 
alleged improvement, or any mechanism sub- 
stantially the same. 

The question then is, whether the Thomas 
loom, as it is called, infringes the Marshall 
patent as reissued and extended? The orig- 
inal patent to Marshall, December 11, 1849, 
claimed the movable spring rests to hold the 
jacks of the harness, and the "evener," and 
the combination of the rotating, lifting and 
depressing bars, so as to revolve, etc. 

As reissued to Ccompton, the claim was 
for combining with the jacks and with the 
lifter and depresser and pattern chain, or 
any equivalent mechanism for determining 
the pattern, a mechanism for holding the 
jacks either in their elevated or depressed 
position when not required to be operated, 
substantially and for the purpose specified. 

The language is "a mechanism for holding 
the jacks." This is broad enough, upon its 
face, to cover any mechanism, and if it stood 
alone and ynaided it would be so general and 
micertain as to be entirely void, but in the 
specification the holding mechanism is de- 
scribed particularly and precisely, and the 
claim is limited by such specification. 

Here, then, are combined five elements, to- 
wit: the jacks, the lifter and depresser, the 
pattern chain, and the holding mechanism; 
and any machine co-mbining, substantially in 
the same manner, substantially the same ele- 
ments, or well-known substitutes for the 
same, must be regarded as an infringement 
of this reissued, patent. Gorham v. Mixter 
[Case No. 5,626]. 

But it would not be infringed by a combina"- 
tion which dispensed with one of the ele- 
ments and substituted therefor another ele- 
ment, substantially different in constiTiction 
and operation, but serving the same purpose. 
Eames v. Godfrey, 1 "Wall. [68 V. S.] 79; 
Yance v. Campbell, 1 Black [66 U. S.] 427. 

Nor by any and every combinaVion of the 
same elements, which may produce the same 
result, but only by the peculiar combination 
of the elements described, or one substan- 
tially the same. Case v. Brown, 2 Wall. [69 
U. S.] 320. 

The elements here combined are old, the 
patent is for the peculiar combination, and 
the doctrine of mechanical equivalents does 
not apply. McCormick t. Talcott, 20 How. 
[61 U. S.] 405. 



The idCTitity or diversity of two machines 
depends not on the employment of the same 
elements -or powers of mechanics, but upon 
producing the given effect by substantially 
the same mode of operation, or substantially 
the same combination of powers. Odiome v. 
WinMey [Case No. 10,432]; Evans v. Eaton 
[Id. 4,560]. 

Following these principles and adjudica- 
tions, we proceed to the examination and 
comparison of the IMarshaH and the Thomas 
looms. In both we find, substantially, the 
same jacks, differing in form, but performing, 
substantially, the same office. In both we 
find, substantially, the same elevator and de- 
presser. Arranged in the Marshall loom is a 
rotating, endless chain, so that the same bar 
in going np is an elevator, but in rotation 
or revolution going down, becomes a depre.ss- 
er- These three elements are substantially 
the same, but when we come to the holding 
mechanism we find a marked and substantial 
difference in the two machines. 

In the argument of the respondents' coun- 
sel, it was contended that the holding mech- 
anism of the Marshall loom was not only 
the "series of horizontal spring latches or 
catches," and the shoifiders on the two prongs 
of the jacks, but that it included the connect- 
ing mechanism of the jacks with the heddle 
lever, the pattern mechanism, and the "even- 
er." Now, although it be true that the con- 
necting mechanism and pattern mechanism 
of the jacks hold the jack securely upon the 
spring latches as upon a seat, until they be 
forced or allowed to come off by the pattern 
mechanism, and although in the operation of 
the machine there is a point of time after 
the jacks are forced off the springs, when 
the heddle levers are firmly held by tiie 
evener so that the jacks can not move nor 
the sheds close until allowed to do so by the 
removal of the evener, yet we have consid- 
ered the holding mechanism to be as decided 
in the patent, to wit: the series of horizontal 
spring latches or catches, and the notches 
on the prongs of the jacks, and still we find 
the holding mechanism of the two machines 
to be substantially different 

In the Marshall machine the elevator car- 
ries upward a particular jack, the beveled 
face on. the projecting notch on the prong 
of the jaclc meets the beveled face of the 
spring, presses it back and passes it Then 
the spring flies out under the shoulder of the 
jack and the jack rests upon it in a manner 
similiar to a window-sash raised and resting 
on the old and familiar window-spring. Here 
it sits or is held until the pattern mechanism 
forces it off the spring and allows it to de- 
scend. 

When a jack Is carried down by the de- 
presser, it is held by a similar spring; be- 
ing kept on its seat by the pattern mechan- 
ism, until allowed to be drawn off by the 
oblique connecting mechanism. 

Now in the Thomas loom there is a very 
different mechanism or device. There is a 



[6 Fed. Cas. page 847J 



(Case No. 3,406) CROSIPTON 



jack which is carried up and down by an 
elevator and depresser. , On one side of this 
jack there is a gearing connecting it with 
and operating a sector. As the jack goes np 
and dow'n, it rolls or rocks this sector for- 
ward and backward as if you should turn 
a wheel part of the way round, say one-fourth, 
and then bring it back again, and so continue. 

In or near the circumference'^ of this sec- 
tor, there is a cam groove, and playing in 
this cam groove, forward and backward, as 
the sector moves, a projecting stud or fric- 
tion roller connected with an arm of the 
heddle lever. This heddle lever rocks upon 
its fulcrum, and as the arm, guided and con- 
trolled by the projecting stud in the cam 
groove, is carried upward or downward by 
the cam groove, the ends of the rocking hed- 
dle lever are caiTied backward and forward, 
elevating or depressing, or holding station- 
ary the harnesses. 

In the one end of the cam groove is a con- 
centric into which the projecting stud or 
roller falls, which it is contended by the 
complainant's counsel is a substitute for the 
spring latch or catch of the Marshall loom; 
but we are of the opinion it is not so; but 
that the whole cam groove, of which the 
concenti'ic makes a part, is more correctly 
a substitute for the cam; and that this de- 
vice of the Thomas loom much more resem- 
bles in principle and operation the old Mid- 
dieses cam loom than it does the Marshall 
loom. It can not be conceded that the Mar- 
shall and the Thomas holding devices "are 
the same, because the operation in both 
cases is performed by a surface of metal 
passing under or over another surface, and 
that, therefore, one infringes the other. 

In the old Middlesex cam loom one surface 
passed over another, to wit: over the cam, 
and was elevated, depressed, or held station- 
ary by it; yet it was very different from the 
Marshall device. We can not give the Mar- 
shall holding device any such latitude of 
construction. 

There is also in the Thomas loom a brake 
connected with and operating upon the pe- 
riphery of the sector, retarding, regulating, 
and governing its motion. 

And whether we regard this brake as a 
part of the holding mechanism or not, we 
think and conclude that these two elements 
are substantially different, and that one is 
not a well-known substitute for the other. 

We come now to the last element or de- 
vice, to wit: the pattern mechanism. Had 
the patent to Marshall not been surrendered, 
and a new one issued, the question of in- 
fringement, if it arose at all, must have 
arisen between the holding mechanism of the 
two looms; but that patent having been sur- 
rendered, and a new one issued, claiming a 
combination of elements, that new one is lia- 
ble to be avoided by showing that the Thom- 
as loom uses a substantially different ele- 
ment from any one of those combined. 

To return to the pattern devices. These 



two mechanisms or devices are very different 
in their construction and in their operation. 
H. B. Renwick, one of the complainant's ex- 
perts, says: "I think the pattern chain in 
model B (the Thomas loom) is, considered by 
itself, a substantially different species of pat- 
tern chain from that specially described and 
represented in the drawing of the Marshall 
reissue, and differing from it In the fact 
that it requires motion in two directions in 
order to cause- it to operate upon the jacks, 
while the chain represented in the drawings 
of Marshall requires motion only in one di- 
rection," Precisely in the sense mentioned 
by this expert we are now considering these 
two devices or mechanisms; that is, by them- 
selves; and in that view they are substantial- 
ly different in principle, construction and 
opCTation. But if we consider them in regard 
to the functions they perform, we shall find 
as great and substantial difference. Both se- 
lect the jacks to be operated; but the pattern 
chain, in addition to this, in the Marshall 
loom, forces the jacks off the upper series 
of spring catches, and holds them on to the 
lower series, in both instances in opposition 
to the force supplied by the oblique connec- 
tion of the jacks with the heddle levers. 
Both these devices are said to be old. That 
is true in a limited sense. The Marshall chain 
is old. The Thomas mechanism is old in 
the fundamental principle. It is that of the 
Jacquard pattern; but Thomas has made two 
improvements upon it, which are not old. 
They are also said to be well known substi- 
tutes for one another; but it is very evident, 
both from the testimony of the experts and 
an examination of the machines, that, though 
the Marshall pattern mechanism might be 
applied to the. Thomas loom, there is no ap- 
parent practical mode of applying the Thom- 
as pattern mechanism to the Marshall loom, 
with its present method of holding the jacks. 
Can one device be said to be a w^l-known 
substitute for another which can not be 
used for it? Thus much for the elements of 
the Marshall combination. We now pass to 
the combination itself. Is the combination 
in the two machines substantially the same? 
It may be said they can not be, if the ele- 
ments are not the same, as gold and copper 
is not the same combination as silver and cop- 
per. But the inquh-y is to another point. 
Is the method or manner of the combination 
the same? We think not. Indeed, there seems 
to be as wide and substantial a difference 
in the mode of combination as in the things 
combined. Take, for instance, the combina- 
tion of the jacks with the holding mechan- 
ism in the Marshall loom. By the lengthen- 
ing of the lower heddle lever, giving an ob- 
lique direction to the connection of the jacks 
with the upper lever and lower, the pro- 
tuberances upon the prongs of the jacks are 
held upon the upper series of spring catches. 
There is no such connection, device, office 
performed, or combination, that we can dis- - 
cover, in tJbe Thomas loom. 
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Again: take the combination of the pattern 
mechanism in the Marshall loom with the 
jacks. It is so arranged as to hold the pro- 
tuberances of the jack upon the lower series 
of spring catches, there performing substan- 
tially the same office that the oblique con- 
nection of the jacks with the heddle levers 
does in regard to the upper catches. Thoce 
is nothing like this in the Thomas loom. 
Again: take the combination of the holding 
mechanism with the pattern mechanism and 
jacks, and there we find a substantially dif- 
ferent combination, or mode of combination, 
in the two looms. 

In the Mai-shall loom the jacks are com- 
bined with the holding catches by their ob- 
lique connection with the heddle levers, keep- 
ing the jacks seated upon the upper catches 
until forced off by the pattern cams, and 
pulling the jacks off the lower catches when 
not held on by the cams. Is there any such 
arrangement in the Thomas loom? We do 
not find it, nor anything nearly approaching 
it. 

In the Thomas loom the jack is connected 
with the rocking sector by a gearing, rock- 
ing the sector backward and forward as the 
jack goes up and down. In the chreumfer- 
ence of this sector is a cam groove or slot; 
in this gi'oove plays a stud or friction wheel 
attached to an arm of the heddle lever. 

This stud is guided and held by the cam 
slot, thus elevating, depressing, or holding 
the heddle lever as it comes into one or the 
other part of the slot. The pattern mechan- 
ism has nothing whatever to do with this 
holding, elevating, or depressing, farther than 
to select the particular jack. "We leave out 
of this combination the brake, purposely, 
though that device in the Thomas looms, and 
the "evener" in the Marshall, play very im- 
portant, part?, both in holding the shed open 
and in preventing its closing too quickly. 

We might pm*sue this examination and 
comparison further, but we have gone far 
enough to warrant the conclusion to which 
we have come, that the respondents have not 
infringed the complainant's reissued patent. 
See Brightly, Dig. p. 612, §§ 84, 96, 89. 

To constitute an infringement of a patent 
for a combination, the defendant must have 
used the same combination, constructed and 
operated substantially in the same way. 
Gorham v. Mixter £Case No, 5,626]. 
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CROMPTON et al. v. CONKLING. 

£9 Ben. 225.]^ 

District Court, S. D. New York. Oct. 23, 1877. 

Bankruptcy — Partnership— Assets^Discharge. 

1. It is necessary that all the members of a 
copartnership should be adjudged bankrupt, in 

1 [Reported hy Robert D. Benedict, Esq., and 
B. Lincoln Benedict, Esq., and here reprinted 
by permission.] 



order to enable an assignee to deal with the 
joint property of the firm, and in order to en- 
able a discharge of one of the members of the 
firm to operate to discharge him from the 
debts of the firm. 
[PoUowed in Re Plumb, Case No. 11,-231.] 

2. C. and H., being copartners, made a prom- 
issory note in their firm name. Afterwards, a 
petition in involuntary banliruptcy was filed 
against C. aJone, and he received a discharge, 
^terwards, in a suit on the note against C 
and H., C, being alone served with process, 
set up, as a defence, such discharge. The court 
charged the jury, that if, when the petition was 
filed against C., there was no property of his 
firm which continued to be its copartnership 
property, the discharge of C. was a discharge of 
the note, but if there was such copartnership 
property at that time the discharge of 0. did not 
discharge the note. Held, that the charge was 
correct, 

3. A person who receives, on loan, from a 
bankrupt, after the petition is filed and before 
adjudication, moneys of the bankrupt, is liable 
to respond therefor to the assignee, after his 
appointment. 

[At law. Action by John Crompton and 
John C. Dicidnson, as assignees in bank- 
ruptcy of Almon Miller & Co., against Gm-- 
don Conkling, Jr., and Harriet Goetschius, to 
recover upon two promissory notes made by 
the defendants, composing tlie fii-m of G. 
Conkling, Jr.,-& Co"*., to the banknipts. There 
was a judgment against the defendant Conk- 
ling (Case No. 3,408), and he now moves for a 
new trial.] 

P. N. Bangs and P. C. Bowman, for plahi- 
tiffs. 

W: A. Beach and H. E. Pamsworth, for 
defendant 

BLATOHPORD, District Judge. On the 
23d of November, 1872, the bankrupts, com- 
posing the firm of A. MiUer ,& Co., wei-e ad- 
judged such, on a petition filed January 28th, 
1870. The usual assignment was made to 
the plaintiffs December 30th, 1872, assign- 
ing to them all the property in which the 
bankrupts were interested, or which they 
were entitled to have, on the 28th of Janu- 
ary, 1870. This suit is brought on promis- 
sory notes, made by the firm of G. Conkling, 
Jr., & Co., a firm composed of the defend- 
ants, each dated July 16th, 1870, and payable, 
one five months, and the other six months, 
after date, to the order of A. Miller & Co., 
one for §3,602.08, and the other for ?3,622.50. 
The complaint alleges, in respect to each 
note, that, on the 16th of July, 1870, the de- 
fendants, being copartners under the firm- 
name of G. Conkling, Jr., & Co., and being 
indebted to the said firm of A. Miller & Co. 
in the amounts of the respective notes, made 
the notes. Conkling tdone was served in the 
suit He answered, and the case as to him 
was tried, and resulted in a verdict for the 
plaintiffs for the full amount of the notes, 
with interest. He now moves for a new 
trial, on the ground of alleged errors commit- 
ted by the court on the trial, hi its rulings, 
and on the ground that the verdict was 
against the weight of the evidence. 



[6 Fed. Cas. page 849] 



(Case No. 3,407) CROMPTON 



The principal question is as to ttie effect 
of a discharge in hanliruptQr obtained by 
CJonkhng. On the 3d of June, 1871, a peti- 
tion in involuntary bankruptcy was filed in 
this court against Conkling, and, on the 4th 
of April, 1872, a discharge was granted to 
him by this court from all debts and 'claims 
"provable against his estate," which existed 
on the 3d of June, 1871. Harriet Goetschius, 
the copartner of ConMing in the firm of G. 
Conkling, Jr., & Co., was the wife of the 
bankrupt, Goetschius. The proceeding in 
bankruptcy against Conkling was against him 
individually and did not include Mrs. Goet- 
schius, and was not a proceeding against 
the firm or against the property of the firm. 
The court charged the jury, that if, on the 
3d of June, 1871, there was no property of 
the firm of G. Cookling, Jr., & Co. which 
continued to be its copartnei'ship property, 
then the discharge of Conkling was a dis- 
charge of the notes in suit, but, if there was 
such copartnership property at that time, the 
discharge of Conkling did not discharge the 
notes in suit The statute in force when this 
discharge was granted— Act March 2, 1867 (14 
Stat. 533, § 34; now section 5119, Rev. St)~ 
provided, that a discharge duly granted 
should release the bankrupt "from all debts, 
claims, liabilities, and demands, which were 
or might have been proved against his estate 
in bankruptcy." It is contended, for the de- 
fendant, that such charge of the court was er- 
roneous, and that the court also erred in not 
directing the jm-y to find a verdict for the 
defendant, on the said discharge in bank- 
mptcy. The view urged is, that it is not 
necessary that both of the members of the 
firm of G. Conkling, Jr., & Co. should have 
been adjudged bankrupt, in order to have 
enabled an assignee in bankruptcy to deal 
with the joint stock of the firm, or in order 
to make the discharge of Conkling operate to 
discharge him from the debts of the firm. 
The case of Wilkins v. Davis [Case No. 17,- 
G641 sustains that view, but the weight of 
authority under the present bankruptcy stat- 
ute is, I think, against that view. 

In Re Little [Case No. 8,390], it was held 
by this coiirt, in the case of a copartnership 
consisting of two persons, where there were 
copartnership debts and copartnership assets, 
that neither partner could be discharged from 
the firm debts, imless both of the partners 
were made parties to the bankruptcy pro- 
ceeding. This view has been concurred in by 
the disti'ict court for South Carolina, in Re 
Grady [Id. 5,654]; by the district court for 
North Carolina, in Hudgins v. Lane [Id. 6,- 
827]; and by the circuit court for the east- 
em district of Wisconsin, in Re Noonan [Id. 
10,292], It appears not to be concurred in 
by the district court for the western distfiet 
of Wisconsin, in Re Jewett [Id. 7,306]. The 
case of In re Abbe [Id. 4], in the district 
court for New Jersey, holds only, that where 
there are no assets of a copartnership to be 
administered, a member of it may, upon his 
6FED.CAS.— 54 



individual petition, be discharged from all 
his debts, copartnership as weU as individual. 
In Nutting v. Ashcroft, 101 Mass. 300, un- 
der the insolvency law of Massachusetts, on 
which the bankruptcy statute of the United 
States was framed, it was held, that the rec- 
ord of insolvency proceedings ought to show 
that they were instituted against a firm as 
well as against an individual who was a 
member of it, and that the assignment in 
insolvency ought in terms to convey the 
property of the firm as well as the property 
of the individual, or otherwise the partner- 
ship affairs would not be included in the 
proceedings, and the assignee of the individ- 
ual would acquire, by the assignment to him, 
no title to the property of the firm. 

But I regard the question as substantially 
disposed of by the decision of the supreme 
court in Amsinck v. Bean, 22 Wall. [89 U. S.J 
395. In that case it was held, that where an 
individual member of a copai-tnership is ad- 
judged a bankrupt, without any adjudication 
against the copartnership, or against the oth- 
er partner or partners of which the copart 
nership is composed, the assignee of the indi- 
vidual cannot administer the estate of the 
copartnership, or call third parties to an ac- 
count for partnership property. This being 
so, it is difficult to see how the estate of the 
firm can be in the bankruptcy court in any 
such wise as to make a discharge of the in- 
dividual operative in respect to the debts of 
the firm, provided there are assets of the 
firm when the banliruptcy proceedings ai-e 
instituted. Although the statute declares 
that the discharge shall release the bankrupt 
from all debts "which were or might have 
been proved against his estate in bankrupt- 
cy," yet if there was an estate of the firm 
of which he was a member, when the pro- 
ceedings were commenced, and such estate 
is not in bankruptcy to be administered there- 
in, no debts can be proved against the es- 
tate of the Sxm, and his estate in the firm 
is not in bankruptcy. Peraons who have 
claims against the firm may prove such 
claims against him as an individual, because 
he is individually liable for the debts of the 
firm; but such claims are provable ttnd 
proved against his individual estate alone, 
which alone is in bankruptcy, and are not 
provable or proved against his estate in the 
firm, which is- not in bankruptcy, and is, 
therefore, not "his estate in bankruptcy." 
Consequentiy, such claims, if claims against 
the firm, are not released by his discharge in 
bankruptcy. This view is necessary in or- 
der to carry into effect all parts of the stat- 
ute, on the same harmonious plan. 

The case does not show that the defendant 
took any exception to the foregoing charge of 
the court, or made any request to the court 
to charge the jury in a particular manner on 
the foregoing question; but, inasmuch as the 
case shows, that at the close of the trial he 
requested the court to dh-ect a verdict for 
the defendant, on the discharge in bank- 
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ruptey of the defendant, and that the court 
denied the motion, and that the defendant 
excepted, I regard the case as raising the 
foreg^oing CLilestion for review, on this motion 
for a new trial. 

At the trial the plaintiffs introduced in evi- 
dence the assignment in bankruptcy to them 
and the two notes, and proved how much 
was due on the notes, and rested their case. 
Thereupon the defendant requested the court 
to direct a verdict for the defendant, on the 
ground that the notes were made after the 
28th of January, 1S70. The court allowed 
the plaintiffs to give further testimony, 
against the objection of the defenaant, (as 
the case states it), that evidence to show 
that there was an indebtedness before Jan- 
uary 28th, 1870, would be alleging a new 
cause of action. The defendant excepted. 
The further testimony given was not testi- 
mony to show that there was an indebted- 
ness of the defendant to A. Miller & Co. or 
to the plaintiffs, before January 28th, 1870, 
but was testimony to show that, although 
the notes were dated after the 28th of Jan- 
uary, 1870, and were notes payable to the 
order of A. Miller & Co., there was really 
an indebtedness of- G. Conlding, Jr., & Co., 
to A. Miller & Co., as alleged in the com- 
plaint, represented by the notes, which in- 
debtedness the plaintiffs were entitled to 
enforce by this suit on the notes. It ap- 
peared, that while the bankruptcy proceed- 
ings were pending, and before the adjudi- 
cation, the assets of A. MiUer & Co. were in 
the hands of the bankrupt, Goetschius, for 
nearly three years, and that during that in- 
terval he loaned, out of such assets, to 6. 
Conkling, Jr., & Co., the money represented 
by the two notes. This was the further evi- 
dence that was allowed. It was not evi- 
dence as to any indebtedness before January 
2Sth, 1870. It was evidence strictly to prove 
the allegation of the complaint, that G. Conk- 
ling, Jr., & Co., being indebted to A. Bliller 
& Co., made the notes, and was not evidence 
to prove any new cause of action. G. Conk- 
ling, Jr., & Co., having received on loan from 
the bankrupt, Goetschius, after the petition 
in bankruptcy was filed, and before the ad- 
judication, moneys of A. Miller & Co., the 
title of the plaintiffs to recover such moneys, 
on their subsequent appointment as assignees 
and the assignment to them, -is clear. The 
case of Hampton v. Rouse, 22 Wall. [89 U. 
g.] 263, shows that, prior to an assignment in 
bankruptcy, the title to the debtor's property 
remains in him, although the assignment, 
when made, relates back to the commence- 
ment of the proceedings. The evidence giv- 
en on the trial satisfactorily showed that the 
money loaned by Goetschius to G. Conkling, 
Jr., & Co., was the proceeds of property 
which was assets of A. Miller & Co. when 
the bankruptcy proceedings were commenced. 
In addition to this, the giving of the notes 
to the order of A. Miller & Co., when all 
that there was of A, Miller & Co., after the 
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petition In bankruptcy was filed, was a deal- 
ing by Goetschius with what were their as- 
sets when such petition was filed, was an 
acknowledgment by G. Conkling, Jr., & Co., 
which binds the members of that firm, that 
the moneys loaned them, and the considera' 
tion of the indebtedness created by the notes, 
were moneys which were assets of A. Miller 
& Co. when the petition in bankruptcy was 
filed. The case does not show that the de- 
fendant requested, on the trial, that the ques- 
tion as to whether the moneys loaned by 
Goetschius to G. Conkling, Jr., & Co., were, 
property or the proceeds of property which 
belonged to A. Miller & Co. when the peti- 
tion in bankruptcy was filed, should be sub- 
mitted to the jiu:y. 

There was nothing in the proof of debt by 
Vandewater Smith, on the notes, in the bank- 
ruptcy case against Conkling, which could 
affect the rights of the plaintiffs. On the 
evidence. Smith never owned the notes, and 
his attempted dealing with them could not 
prejudice the plaintiffs. 

But I think a new trial must be granted, on 
the ground that tiie verdict was against the 
weight of the evidence. The jury were not, 
I think, warranted in finding, on the evi- 
dence, that there was any firm property of 
G. Conkling, Jr., & Co., remaining in exist- 
ence when the petition in bankruptcy was 
filed against the defendant, Conkling. 



Case Wo. 3.408. 

CROMPTON et al. v. CONKLING et al. 

[15 N. B. R. 417.] ^ 

District Court, S. D. New York. April Term, 
1877. 

DiscHAKGE OP One Partner in Baxkuuptct — 

Firm Creditors. 
A discharge in bankruptcy, granted to one 
member of a partnershij), after he alone bad 
been adjudged bankrupt in a proceeding affect- 
ing him alone, to which his copartner was not 
a party, is not a bar to an action against him 
and his copartner by a partnership creditor, 
where the creditor shows affirmatively that, at 
the time of the filing of the petition, there were 
partnership assets as well as partnership debts. 
[Cited in Re Johnston, 17 Fed. 72.] 

Action [by John Crompton and John 0. 
Dickinson, as assignees, etc.] on two prom- 
issory notes, amounting to ten thousand four 
hundred and thu-teen dollars and thirty-nine 
cents, made by the firm of G. Conkling, Jr., 
& Co., consisting of the defendants Gurdon 
Conkling, Jr., and Hannah [Harriet] Goetchi- 
us. The notes were payable to the order of 
AJmon Miller & Co., who furnished the con- 
sideration, in money, to the makers. The 
payees, A. Miller & Co., became bankrupt, 
and the plaintiffs were the assignees in bank- 
ruptcy. The suit was defended by Gm*don 
Conkling, Jr., who pleaded in bar a discharge 
from his debts granted to him by this court 
in April, 1872, in proceedmgs commenced 

* [Reprinted by permission.] 
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against him individually by an individual 
creditor in June, 1871. Tlie notes in ques- 
tion -were made in July, 1870. The case was 
tried before a jury. Proof was given by both 
parties on the question of fact, whether, at 
the time of the commencement of the pro- 
ceedinpts in bankruptcy af?ainst Conlding, 
there were partnership assets in existence. 
Defendant's counsel moved the court to di- 
rect the jiu^y to find a verdict for the de- 
fendant, referring to "Wilkins v. Davis [Case 
No. 17,664], and to Jewitt's Case [Id. 7,306]. 
Motion denied. 

F. N. Bangs & F. O, Bowman, for plaintiffs. 
Heniy E. Farnsworth, for defendant Conk- 
Ung. 

BLATCHFORD, District Judge. Grentle- 
men of the jury, I shall detain you but a few 
moments. In the view which I take of this 
case, and of the law applicable to it, there is 
but a single question for your consideration. 
The two notes sued on in this case are dated 
on the 16th July, 1870. The plaintiffs, in the 
first instance, have proved sufficient to enti- 
tle them to recover the full amount of these 
notes, with interest, viz.; ten thousand four 
hundred and thirteen dollars and thirty-nine 
cents. The only point of defense set up for 
yoiu* consideration is the discharge in banlc- 
mptcy obtained by Mr. Conkling in this 
court in April, 1872, in a proceeding com- 
menced here 3d June, 1871. These proceed- 
ings were, as you see, commenced nearly a 
year after the date of these notes. Of course 
these notes were in existence at the time the 
petition in bantruptcy was filed. The notes 
are notes made by the firm of G. ConMmg, 
Jr., & Co. The proceedings in bankruptcy 
against Mr. Conlding are proceedings against 
himself individually, without in any manner 
bringhig in his partner, Mrs. Goetehius. She 
was a partner in the copartnership of G-. 
Conkling, Jr., & Co., the maker of these 
notes. The terms of the copartnership agree- 
ment have been stated by Mr. Conkling. 
Now, as matter of law, the com't charge you, 
that under the terms of the agreement, any 
property purchased with money belonging to 
the firm became the property of the copart- 
nership; any money borrowed by the firm 
became, when borrowed and received, the 
money of the copartnership, and of "course, 
if that money was used to purchase any axti- 
cles which passed into possession of the firm, 
the articles became the joint property of the 
copartners as copartners, Mrs. Goetehius hav- 
ing an interest in it as copartner to the same 
legal extent that Mr.. Conkling had. It is in 
evidence in this case that the notes in suit 
were given to airs, Goetehius, representing A. 
Miller & Co., and the notes were drawn to 
the order of A. jililler & Co., the considera- 
tion for them being the money of A. MiUer 
& Co., paid by Mrs. Goetehius to G. Conkling, 
Jr., & Co. That money, when paid into the 
hands of Mr. Conlding on behalf of the firm 
of G. Conkling, Jr., & Co., became copartner- 



ship property of the firm of 6. Conkling, Jr., 
& Co., and In that money, or in any property 
into which that money passed, Mrs. Goetehi- 
us had an interest; and the creditors of the 
firm had an interest that that money, or the 
proceeds of it, the property which represent- 
ed it, should be applied to pay the debts of 
the firm; and that is what is meant by the 
statement that that became copartnership 
property. The creditors of Mrs. Goetehius, 
on partnership account, had a right, a legal 
right, to insist that that property should be 
applied to pay the debts of lie firm. There- 
fore it became copartnership property; and 
the propositions stated to you by the counsel 
for the plaintiff on that subject are perfectly 
correct, not only in substance but in lan- 
guage. Any property which was obtained on 
the credit of the firm, like the money^ ob- 
tained on the two notes in suit, was part- 
nership or firm property, irrespective of the 
question what might be the respective shares 
or interests of the partners as between each 
other in that property; that is irrespective 
of the quantum of interest of each partner as 
against the other. This also is a correct 
proposition, that any property which either 
partner was entitled to have applied to the 
payment of partnership debts, or to his or 
her own indemnity against partnership debts, 
was the partnership or firm property. When 
the notes in suit were ^ven in the name 
of G. Conkling, Jr., & Co., binding the part- 
ners who composed that firm, binding Mr. 
Conkling and Mrs. Goetehius, Mrs. Goetehius 
had a right to have that money, or anything 
into which it went, applied to the payment of 
the notes. That was her right and the right 
of the a-editors of the firm acting and repre- 
sented through her. 

So also any property obtained or purchased 
with money borrowed in the name of the 
firm, or on its credit, was and is partnership 
or firm property. I have stated these propo- 
sitions to you in several forms, and you 
undoubtedly have applied them every day in 
the business of life. That there was at one 
time partnership property is perfectiy dear. 
This money, which A. Miller & Co. paid for 
these notes to Mr. Conkling, became at that 
instant, and by that act of paying it for these 
notes, partnership property. Now the ques- 
tion is, what of the partnership money or 
property which that fix-m ever had remained 
partnership properly on the 3d of June, 1871, 
when Mr. Conlding was adjudged bankrupt? 
If at that date no partnership property re- 
mained, if it was all gone, if it had been 
spent, if it had been squandered, if it had 
been lost, if there was not only no money, 
but no other property at that time, of any 
value at all, which remained the copartner- 
ship property, the joint property, under the 
definition of such property which I have 
given you, then 3Mr. Conkling's defense ia 
tMs case, that the claim on these notes is 
barred by his discharge in bankruptcy, is 
made out; because, under the law, Mr. Conk- 
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ling put into his schedules, whicli have been i 
read in this case, the partnership liabilities, 
among which are these very two notes (al- 
though stated to be held by one Vandewater 
Smith), which are put in as liabilities of the 
firm of G-. ConMing, Jr., & Co.; and so there 
are sis, eight, or ten others. Now if there 
was any copartnership property at that time, 
then it was the duty of Mr. ConMing, not 
only to bring that copartnership property in- 
to this court in the banhruptcy proceedings, 
if he desired to be discharged from his liabili- 
ty on the partnership debts; but, if there 
was such property, unless he did bring it in, 
his discharge does not relieve him from co- 
partnership debts. If you find, as a matter 
of fact, that there was copartnership prop- 
erty when this petition in banhruptcy was 
filed, the plamtifle is entitled to recover the 
full amount claimed. If you find that there 
was no copartnership property or assets at 
the time of the filing of the petition in banls:- 
ruptcy in Mr. ConkUng's proceedings, then 
the defendant is entitled to your verdict. 
Ajid upon this subject the plaintifEs have the 
affirmative, and the burden of proof, and 
must malje out the case that there was such 
copartnerstiip property to your satisfaction 
by a fair preponderance of evidence. 

The jury rendered a verdict for the plain- 
tifCs for the fuU amount claimed, viz., ten 
thousand four hundred and tlnrteen dollars 
and tha-ty-nine cents. 

[NOTE. The defendant Conlilinj? moved for 
a new trial, which was granted. Case No. 3,- 
407.] 
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CROMWELL v. BANK OF PITTSBURG. 

[2 Wall. Jr. 569;^ 1 Pittsb. Leg. J- 17.] 

Circuit Court, W. D. Pennsylvania. Nov. Term, 
1853. ■ 

Equity of Redejiptios ~ Estoppel in Pais — 
Pennstlvasia Records— Entry and Presump- 
tion OF FoiiJiAL Judgment — Correction of 
Clerical Misprisions. 

1. Even where no judgment of foreclosure 
has been entered on a mortgage, if the mort- 
gagor allows the mortgagee to hold possession 
for twenty years without accoimting, or with- 
out admitting that he possesses the mortgage 
title only, the mortgagee's title becomes as 
absolute in equity, as it was previously at law; 
and this though the land has grown greatly 
valuable during the term. 

2. Even where no judgment of foreclosure 
has been entered on a mortgage, yet if the mort- 
gagor lias admitted in writing the whole mort- 
gage debt to be due; has assisted by his signa- 
ture and acts to forward and expedite the mas- 
ter or sheriff's sale of the mortgaged premises; 
waiving matters of form; surrendering posses- 
sion to the purchaser; and moving away, or 
standing by and suffering purchasers, for large 
and valuable consideration, to improve the prop- 
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erty,— he is equitably estopped m pais from as- 
serting his ownership for want of a proper au- 
thority, at the time, in the master or sheriff to 
sell. 

3. The history of records and of the mode of 
entering judgments in Pennsylvania, is given 
in this case in detail; and the loose and careless 
mode of preserving judicial papers, and trans- 
acting matters of form, by judges, prothonota- 
ries, attorneys and parties in Pennsylvania, set 
forth. It is declared that a record is seldom 
or never, and never need be, made up at the 
time in form; all that is required being suffi- 
cient outline entries upon which, as upon a 
fabric or frame, a formal record can be after- 
wards wove or filled in, so as to be certified 
if wanted. 

4. No actual, formal entry of judgment, on 
any docket or other paper, need be made by 
either court or prothonotary to justify the is- 
sue of final process, as on a judgment. If the 
party himself, prior to the precipe for final 
process, have signed a paper meant to authorize 
such entry— whether such paper be expressed in 
the present or in the past tense— it is enough. 
The clerk may enter judgment on his dockets, 
or make up a formal record at any time after- 
wards, e. g. if a party by writing, signed, 
says, "In my proper person, I this day appeared 
and confessed judgment to the plaintifE, for, 
&c., besides costs," &c., on this final process 
mav issue, even though no more formal entry 
of judgment has been made on the docket, or 
on the record by the court or prothonotary, or 
by any body. 

5. The original or rough docket upon which, 
according to ordinary practice of the court, 
judgments were formally entered, having been 
lost, such formal entry of a judgment, may, at 
the distance of thirty years, be presumed, from 
the . fact that the defendant in the case had 
signed a writing, filed among the papers of 
the case, prior to the alleged date of judgment, 
saving that he had appeared and confessed 
judgment; this writing being followed immedi- 
ately by a precipe for final process, and by 
final process itself, both of which recite a judg- 
ment; by an agreement of the defendant ex- 
pediting the sale, indorsed on such final'process; 
by an actual sale made with his concurrence, 
and remaining unquestioned by him during the 
residue of his life, a term of about thirty years. 
And this although the final process recite a 
judgment, as of a date different from the day 
when judgment was alleged to have been en- 
tered; to wit, recite a judgment as entered on 
the 13th of May, 1820, instead of the 13th of 
September, 1820; and although no entry of 
judgment was made upon a larger and cleaner 
docket, upon which it was as usual to tran- 
scribe the entry of judgments from an original 
or rough docket, as to enter them previously 
Upon the latter docket itself. 

6. If the :ecord shows anything to amend by, 
the court may amend its own records at the dis- 
tance of fifteen years, as in this case, or at any 
distance of time, without any notice to the 
parties, and without their presence. The ac- 
tion of the court in this respect, cannot be ques- 
tioned by another court, even upon error. 

7. This last point was the only one actually 
necessary to be decided; but the case having 
been fully argued on the other points, they were 
all passed upon by the court. 

Thomas Cromwell being seised of a large 
tract of land near Pittsburg, mortgaged it in 
fee, in May, 1819, to the Bank of Pittsburg. 
A scu-e facias (equivalent to the equity bill 
of foreclosm-e,) having issued in August, 
1820, upon the mortgage, service was accept- 
ed by Cromwell, and the writ regularly re- 
turned. By the practice of the court, the 
enti-ies of all its judgments were first made 
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in a rough or small docket, and then as reg- 
ularly copied, with care, fi'om it into a clean 
and larger one; none being copied into the 
larger, unless first made in the rough one. 
The large docket contained no contempora- 
neous entry of judgment; and the smaller or 
I'ough one being now lost, the only direct 
evidence of a judgment at all, independent 
of writs and other papers reciting it, was 
an original paper, without date itself, signed 
by Cromwell, found in the bundle of papers 
in the case, among the records of the court, 
and indorsed at the -time by the clerk, with 
his signature and date of the 13th of Sep- 
tember, 1820. The paper was properly enti- 
tled, and ran thus: "In my proper person, 
1 this day appeared before the prothonotary, 
in his office, and confessed judgment to the 
plaintiff, for §21,740.40, besides costs, with 
a release of all errors, without stay of exe- 
cution, and that the plaintiff shall have exe- 
cution by levari facias to November term, 
1820. Thomas Cromwell." On the same day, 
the 13th of September, 1820, on which this 
paper was filed, the attorney of the bank di- 
rected a precipe in the case, properly enti- 
tling it by term and number; and adding 
"scire facias sur mortgage and judgment. 
Issue levari," &c. A levari facias, reciting 
the judgment, accordingly issued; but it re- 
cited a judgment as having been entered on 
the 13th day of May, 1820, and not on the 
13th of September; the day when it was en- 
tered, if entered at all. Ji'here was a stay- 
law at this time, in Pennsylvania, but by an 
indorsement on the writ of levari, Cromwell, 
"the within defendant and mortga'gor, ac- 
knowledges to have received due and reg- 
ular notice of the time and place of holding 
an inquisition and appraisement, and releas- 
ing all errors touching the premises." The 
property was sold in November, 1820, by the 
sheriff to the mortgagees, the defendants in 
this case, the Bank of Pittsbiurg: and a deed 
regularly acknowledged in open court. The 
bank, having received from Cromwell, in 
the spring of 1821, full possession, proceed- 
ed to sell it out in parcels, as opportunity 
offered, and had sold it aU out prior to 1830. 
The property— vacant ground when bought 
by tlie bunk— had now become tlie site of a 
lai-ge and incoi-porated village, and was cov- 
ered with extensive and permanent improve- 
ments. 

On the 1st of December, 1835-6, some of 
the purchasers from the bank discovering 
the state of the record, that the usual entry 
of judgment did not appear on the large 
docket, and that the date of the judgment 
as reci?ed in the levari, did not conform to 
the date of the judgment which Cromwell 
appeared to have confessed, Mr, -Charles 
Bradford, who was their counsel, took a rule 
in the court in which the case was, to show 
cause why the record should not be amended 
by the entry on the docket, as of September 
13th, 1820, "of the judgment which appears 
among the papers of thecase;" whichrule was. 



after consideration, made absolute. And on 
the 19th of March, 1836, took another rule 
absolute to amend the levari facias, "by in- 
serting the 13th day of September, A, D, 
1820, instead of the 13th day of May of the 
same year, so as to conform to the judg- 
ment;" which rule was also made.' 

Cromwell, the mortgagor, having moved 
away from Pittsburg soon after the sale, died 
in 1851; never having raised any objection 
to the proceedings. 

It did not appear that notice had ever been 
given to him of this application tb amend 
the docket or levari. 

Upon these facts this bill was filed by his 
heirs to have an account of the rents and 
profits of the uiortgaged premises; and if the 
mortgage debt, interest and costs, had not 
been fully discharged, then, upon payment 
of any balance, or, if they had been dischar- 
ged, then without such payment, to have the 
mortgage cancelled and delivered up, and 
satisfaction entered on record. 

There were several suits of dower on the 
law side of the court, dependent upon the 
same point essentially as one decided as a 
third point in this case; and by consent the 
whole matter was made dependent upon the 
decision of that point here. ' 

For the Complainants. The equity and only 
equity of .this case is, that the mortgagee 

2 The following was the opinion of the court, 
delivered December 14th, 1835, upon the former 
of these motions: — 

DALLAS, C. J- It is apparent on the face of 
the record in this case, an exemplification of 
which has been furnished to the court, that the 
amendment now desired is rendered necessary, 
in consequence of the neglect or omission of the 
prothonotary to enter upon the appearance dock- 
et a judgment confessed by the defendant in 
person, on the IBtix September, 1820, which con- 
fession was contained in a slip of paper signed 
by the defendant, and filed with the papers in 
the case, but never noticed in the docket entries. 
The doctrine of amendments has, in modern prac- 
tice in Pennsylvania, been applied on very 
liberal principles; the exercise of the power now 
invoked, generally speaking, tends very much 
to the promotion of justice. To deny the 
amendment now prayed for, might be productive 
of consequences alike as unjust as they would 
be extensively injurious. There is here some- 
thing to amend by, and the effect of the amend- 
ment is to make that appear upon the docket 
which the prothonotary ought to have made ap- 
pear, on the day that the confession of judgment 
by the defendant was filed. The case of Mur- 
ray V. Cooper, 6 Serg. & R. 126, argues strong- 
ly in favour of the present rule. In that ease 
Chief Justice Tilghman, in delivering the opin- 
ion of tiie court, says; "But, independentlv of 
the statute (17 Car. II. c. 8), the court has pow- 
er, in order to do justice, to enter judgment at 
their discretion, as of a past time, when it ought 
to have been entered. It was so determined in 
the case of Griffith v. Ogle, 1 Bin. 172. Per- 
haps," continues the chief justice, "it was 
through the fault of the prothonotary that it 
was not entered." So far as the parties to the 
record are concerned, it is no more than justice 
to consider it as entered at the time when they 
thought it was and intended it should be en- 
tered. As to third parties, they are not to be 
injured. The entry of the judgment, as of a 
p*ist time, will not be permitted to affect their 
rights. 
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shall have his money and interest upon it, 
and that the mortgagor shall have his land. 
This equity— the right to redeem— is a pe- 
culiar favourite equity. It is so much an 
equity tliat it is called the equity of redemp- 
tion; and it is one which the courts of chan- 
cery will go very far to encourage, assist, 
and uphold. Chancery will consider the 
debt as subsisting until it is regularly fore- 
closed, and it will even open a regular decree 
of foreclosure, years after foreclosure, upon 
grounds strongly conscientious. It will make 
all presumptions in favour of the equity, 
none against it. Least of all will it attempt 
to support void, erroneous, or even irregular 
proceedings to destroy it. It looks with sus- 
picion upon even the solemn release by a 
mortgagor of his equity of redemption; and 
will not support it unless it were clearly 
made by one who was quite untrammelled, 
cognizant of his rights and acts, and who tn 
parting with his equity had received its full 
equivalent. To imply an abandonment of 
that equity, and to construe beyond its ht- 
eral operation, and as having the intention 
and effect of such abandonment, any act of 
the mortgagor which naturally does or can 
operate more restrictedly and without such 
abandonment, would be abhorrent to every 
principle of equity. It will take the acts and 
admissions of the mortgagor for what they 
do or admit; and will not take them, or 
suffer a hard a-editor to take or claim them, 
one tittle beyond either their action or their 
language. 

In the case now before us, when the bank 
issued her sci. fa. she admitted a subsist- 
ing right of redemption. She does not claim 
under a long possession without being called 
to account. Her suit is quite inconsistent 
with such claim. The suit never having 
been withdrawn or dismissed, it is stiU open 
unless she has proceeded to judgment. She 
claims under a sheriff's sale upon a valid 
judgment, or she has no claim. And she 
cannot claim validly, unless the judgment 
was valid. 

Now, no judgment was ever entered. 
What if judgment might, or could, or ought 
to have been entered on the dateless paper 
put away among the "papers of, the case?" 
The answer is, that it was not entered, 
"Judgment is the sentence of the law pro- 
nounced by the court upon the matter con- 
tained in the record." It is not the act of 
the defendant at all. He may confess a 
judgment, but he confesses it to the court, 
and the court accepts and records his confes- 
sion in its judgment. It may be in a solemn 
form, or in a form not solemn, and one form 
is as good as the other. It may have the 
"whereupon the matters and record above- 
said having been seen and by the judges here 
fully understood," &c.; or it may be "judg- 
ment," "judg't," or even "J." Language, 
sign, orthography, is not important. But 
there must be some language, some sign, 
some orthogi-aphy; and being matter of rec- 



ord, it can be proved by inspection of the 
record only. Suppose an amicable agi-ee- 
ment to enter judgment on a fixed day, 
drawn up and signed hj the parties in the 
most approved form, meant to be entered on 
the record, woiild it be "a judgment," until 
the court had exercised its action upon it? 
Would it be, even if the defendant said in 
express terms, "I hereby do confess judg- 
ment, and judgment is hereby entered?" 
Would this be a lien? Would any prothono- 
tary certify to it as a judgment, till it was 
entered by the court or by some officer of 
the court, on some roll, or docket, or index, 
or paper? In this case the dateless paper is 
in the past tense; it refers to something 
previously done of record, which the record 
shows was not done, or does not show was 
done. It does nothing. It is no present 
judgment. It can be no past, nor any future 
one. It claims that the admission of a prior 
confession of a judgment by a pai*ty, is an 
entry of judgment by the court- The docket 
being shown to be lost, but it not being 
shown at all what that docket contained, 
the paper amounts at very best to but parol 
proof, without grounds laid for parol proof, 
that a judgment was confessed. This Is a 
matter not to be proved by parol at all, un- 
less there be ground laid in prior proof that 
a record of judgment once existed, and has 
now been lost. Suppose any person, after 
this paper had been signed and filed, had, 
bona, fide and for value, and after an In- 
spection of the dockets, rolls, and minutes, 
and search there for entry of judgments, 
without" finding any, bought this land as free 
from the lien of any judgment, would such 
purchaser be affected? Certainly not The 
bank might have its action against the pro- 
thonotary on his official bond for his not 
having done his duty, but the land would be 
free of everything but the mortgage itself. 
None of Cromwell's papers or confessions aid 
this case in the vital point. BQs statement, 
drawn up by opposite counsel and signed by 
him, that he had confessed judgment, is of 
no force, except to prove that a judgment 
had been entered by the court, and as evi- 
dence of that it is outweighed by the fact 
that no such entry is found on the large 
docket, where, according to eoxn^se, it would 
be. If really no judgment was entered, then 
his admission that he confessed one comes 
to nothing. It don't enter it. And in re- 
gard to his waiver of inquisition and ap- 
praisement, it amounts to nothing beyond 
what it professes to be, a waiver of "notice 
of time and place of inquisition and appraise- 
ment." The law would give it no furSier ef- 
fect. Equity will not go beyond law, to the 
injury of a mortgagor offering back all 
the money and years of accumulated Inter- 
est. Was it Cromwell's duty in addition to 
all he had done, to see that the judgment 
which he had confessed, was entered to au- 
thorize the levari facias? Had the power 
ever been vested in him or any other person 
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in Pennsylvania, to validate process and pass 
titles to land, against the spirit and policy 
of the law? Does he now complain of the 
want of regularity of notice, or repudiate a 
single act of his? 

Sir. Charles Bradford's entry nunc pro 
tunc, don't help the case, hut makes it worse. 
It shows that there was no Judgment on the 
record, in other words no judgment at all, 
while it shows how absolute was felt to he 
the necessity of one. His application was 
not to mould the judgment into technical 
form. Such a form it has never had. That 
being mere form, may always be considered 
as already done. What he sought was to 
give it substance. And how does he do it? 
He ingeniously takes a rule to show cause 
why the record should not be amended by 
the entry on the docket, of the judgment 
among the papers. The docket quoad hoc, is 
the record. And the motion is, therefore, to 
enter judgment on the record, from the judg- 
ment among the papers. Judgment among 
the papers! Who ever heard of a judgment 
among papers, as distinguished from judg- 
ment on the record? Independent of which 
there was no judgment; no act of the comi: 
or prothonotary— on the papers. That we 
have shown. Then Sir. Bradford appeared, 
for neither party originally or now in inter- 
est. And if he had appeared for both, and 
we should concede the validity of the judg- 
ment as respects sales made after its entiy, 
nunc pro tunc, how is it to infuse into it that 
retroactive vitality requisite to support a sale 
anterior to it? 

GRIER, Circuit Justice. Assuming, for the 
present, the truth of the complainant's as- 
sertion, that the record in evidence does not 
show a legal judgment as foundation for a 
writ of levaii facias, have the complainants 
shown themselves entitled to a decree on the 
other facts of the case? 

On this assumption, their case stands thus: 
The mortgagee takes possession of the mort- 
gaged premises, claiming to be the owner of 
the equity of redemption, and of an inde- 
feasible estate in fee. The mortgagor, not 
disputing the validity of his claim, delivers 
the possession. The mortgagee and his ven- 
dees I'emain in possession, claiming the abso- 
lute fee for thirty years, rendering no accoimt 
to the mortgagor, -and denymg his right to 
any, or that there is any subsisting trust, or 
privity with the moirtgagor. Will equity, un- 
der such circumstances, decree an account, 
or interfere with the legal title of the mort- 
gagee? Certainly not. It is a settled rule of 
equity, that, "if the mortgagor permits the 
mortgagee to hold possession for twenty 
years without accounting, or without ad- 
mitting that he possessed the mortgage title 
only, the mortgagor loses his right of redemp- 
tion, and the title of the mortgagee becomes 
as absolute in equity as it previously was at 
law." 2 Story, Eq. Jur. § 102Sa, etc Chan- 
cei*y will not interfere in favour of the mort- 



gagor after twenty years, where the entry of 
the moi"tgagee was equivocal, or only under 
his defeasible legal title, and where no ac- 
coimt has been rendered or demanded, or 
other acknowledgment of privity, trust, or 
subjection to the claim of the mortgagor; 
much less, when the mortgagee daimed and " 
the mortgagor admitted the equity of redemp- 
tion to be foreclosed, -and when the pm*- 
chasers, for a fuE consideration, from the 
mortgagee, have been in possession, making 
valuable improvements, claiming adversely 
to all the world for more than twenty years. 
For if, after such a great length of time, it 
should be discovered that there was some in- 
formality or irregularity in the proceedings 
intended to foreclose the mortgage, and for 
which the sale for that purpose might have 
been avoided; instead of being a reason why 
equity should interfere in favour of the mort- 
gagor, it is the most conclusive reason to the 
contrary. It proves the very facts to exist, 
which equity presumed to exist from length 
of time alone; to wit, that the mortgagee did 
not hold in tnist, or in privity with, or sub- 
jection to, the rights of the mortgagor. 

But if length of time and the staleness of 
the complainant's claim, were not, of them- 
selves, a conclusive objection to i^ does not 
the case show acts and conduct of Thomas 
Cromwell, which should operate as an equi- 
table estoppel to the claim now advanced? 

Let us suppose a bill filed by the mortgagee 
to foreclose the mortgage, and that the mort- 
gagor (loiowing that the land is not worth 
the money secured, on it, and his equity of re- 
demption is worthless,) makes no objection 
to the foredosure and sale, but instead of 
fihng an answer to the bill, agrees with the 
mortgagee to expedite the sale and waive air 
matters of form; that he signs a written ac- 
knowledgment to be filed of record, admit- 
ting that the whole amount of mortgage mon- 
ey is due, and agreeing that a master may 
proceed to sell the premises immediately in 
discharge of the mortgage; that he waives a 
valuation; that he delivers up possession to 
the purchaser; that he stands by, without ob- 
jection, and sees purchasers for large and 
valuable consideration, expend large sums in 
improvements, on the faith of the title thus 
acquired. Would a court of equity, tmder 
such circumstances, entertain a bill for an ac- 
count, and treat the piu:chasers as trustees- 
for the mortgagor, on the plea that he has 
since discovered a flaw or iri'egularity in the 
proceedings, and that there was no formal de- 
cree of the court foreclostag the mortgage? 
Surely it would not; and I need not attempt 
to fortify the assertion, by a reference to the 
very numerous cases to be found both in law 
and equity reports, on the subject of estoppel 
in pais. Yet the hypothetical case I have 
stated, is the one substantially before us. 
Cromwell gave his written assent to the sale, 
and assisted, to expedite it, and thus encoiu:- 
aged purchasers to bdieve they obtained an 
indefeasible estate. He cannot now be per- 



CEOMWELL (Case No. 3,409) 

mitted, in a court of equity, to assert the de- 
fect of title. 

n. Tlius far we tiave considered tliis case on 
the assumption, that the allegation of the bill, 
which is the whole foundation of the com- 
plainant's claim, is true; to wit, that the rec- 
ord of the proceedings on the scire facias 
shows no judgment to support the writ of 
levari facias, and that the slieriflE had no legal 
authority to sell. But the truth is, that this 
allegation of the bill is unfounded in fact 
And the case shows: 1st That even without 
the amendment of the docket, made in 1836, 
Ihei-e is sufficient record evidence of a judg- 
ment 2nd. That, if it were absolutely neces- 
sary to the validity of a judgment that it be 
recorded in a book or docket, there is suffi- 
cient evidence that such a docket record was 
made, and is now lost or destroyed. 3rd. 
Tbat the amendment (though not strictly 
necessary,) was properly made, and being 
made, is absolutely conclusive between these 
parties. 

It would lead to absurd and mischievous 
conclusions, if we should attempt to test the 
validity of the records of the courts of Penn- 
sylvania, hy a comparison with those of the 
king's bench and common pleas in England, 
or those, perhaps, of sevei-al of our own 
states. 

In eai'ly times, one of the justices of the 
court had possession of the seal, signed all 
WTits and judgments, took bail, and per- 
formed all the functions of the prothonotary. 
This continued to be the ease till the adop- 
tion of the new constitution in 1790. After 
that time, and till the present constitution 
was adopted, the prothonotary was appointed 
by the governor; now he is elected by the 
people. 

The judiciary act of the 13th of April, 1791 
[1 Stat 73], provides that these "prothono- 
taries shall have the lilce power to sign all 
judgments, writs of process, &c., as they had 
for those pm-poses, when they were justices 
of the court" 

Since that time the prothonotary has exer- 
cised many quasi judicial functions. Parties 
appear before him and confess judgment ore 
tenus, in vacation or at any time; or it is 
entered upon a precipe, or written order from 
the pai-ty ; or on a general power of attorney, 
or any other acknowledgment or agreement 
of the party to confess a judgment, whether 
written in the present or preterite tense- 
Cook V. Gilbert, 8 Serg. & R. 568; McOalmont 
v. Peters, 13 Serg. & R. 196; Reed v. Hamet, 
4 Watts, 441. 

But these prothonotaries, notwithstanding 
they exercised such large powers, were too 
often appointed or elected without any regard 
to their capacity to perform the duties of their 
office. Wholly ignorant of law and legal 
forms, they became a law unto themselves. 
There was no system, rule, form, or precedent 
adhered to. Judgments were seldom or ever 
signed by clerk or judge. No judgment roll 
or record proper is evei* engrossed. Min- 
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utes of the acts and judgments of the court 
are made sometimes by the clerk in the min- 
ute book of the term, sometimes by the judge 
on the trial list, op in the rough docket, or 
indorsed on a case stated, or declaration, or 
other paper on file. Generally a large folio 
docket is kept, into which these minutes, 
whether found in the rough docket, book of 
minutes of court, trial list, or elsewhere, are 
collected and copied in a fair and legible 
hand. This duty is usually performed after 
every term, with more or less attention to 
accuracy and correctness, but often with 
many and important omissions. But all 
these entries, whether found in this docket or 
not are but the minutes from which a formal 
record may be made, but in fact never is 
made. They are made as brief as possible, 
and are mere short hand intimations of what 
the record ought to be when drawn out in 
form. For the purpose of notice to purchas- 
ers, as regards liens, a minute of the judg- 
ment must be made in a certain docket called 
a judgment docket But the want of this 
registry does not affect the judgment inter 
partes. None of these dockets has any title 
to be called the record of the court Min- 
utes of the acts of the court found in the trial 
or argument lists, in the handwriting of the 
"judge, or indorsed on a case stated, or any 
other document or agreement of the parties 
or their counsel, filed in the suit, fm-nish as 
proper materials from which to draw out a 
proper technical record, as the short minutes 
copied into the folio docket These minutes, 
whether made by, the judge, the clerk, or 
an attorney, are always brief and informal; 
usually, the word "judgment," connected 
with the date and amount or "judgment for 
sum due," leaving the clerk to compute it, is 
all the actual record that is made. When 
judge of the state court, I have entered many 
thousands in that way, and never signed one 
drawn up in legal form. The "ideo"^ consid- 
eratum est" of a formal record of judgment, 
is nowhere to be found. When a defendant 
is willing and desirous to confess judgment, 
he may do it upon the back of the writ or 
narr., or by any other paper put on file; or 
he may come in propria persona before the 
prothonotary. There is no given form for 
such writing, or for the mode of recording 
the fact Usually, when an agreement or 
aeknowledgmenl^ such as is found in this 
case, has been put on ffie, the entry made by 
the clerk on the rough docket would be, 
"Sept 13, 1820, judgment confessed, see pa- 
per filed with writ;" a more careful clerk 
would transcribe the substance of the agree- 
ment; and a very careful one would have 
written out a copy on the rough docket, and 
have requu-ed the party to sign it And I 
have known one prothonotary (a very worthy 
man, but somewhat eccentric in his orthogra- 
phy) who would have made the following 
minute only: "Cept. 13 gugt." Yet with this 
paper on file to show the amoimt and terms 
of the judgment, and with the help of which 
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£L formal record might have been drawn up, 
no lawyer acquainted with the practice and 
records of Pennsylvania, would venture the 
assertion that there was no judgment 

In Prine v. Com,, 6 Harris [18 Pa. St] 103, 
the late Chief Justice Gibson complains that 
the same laxity and disregard of legal forma 
nve to be found in criminal cases. "Our 
looseness," says he, "in recording forms of 
procedure, especially In criminal eases— if we 
have any forms left— has grown till the 
Tmowledge of the principles of which they 
were the exponents has been lost to the 
Ijench and the bar. More method sometimes 
appears in the record of a justice's judgment 
for a few dollars, than appears in the record 
■of a conviction of murder." 

A certified copy of the dodiet entries, is not 
legal evidence of a record. All the papers on 
flle with their indorsements are as much en- 
titied to that name. Leveringe v. Dayton 
ICase No. 8,288]. A clerk who understands 
liis business and duties, could use these docu- 
ments and memoranda, whether on the dock- 
•et or on file, as a frame on which to construct 
a formal record, with all the verbiage to be 
found in Saunders's Reports, or the Appen- 
dix to 3d Blackstone's Commentaries. If the 
court in this case had refused to receive (as 
they might well have done) the docket, mem- 
oranda, and other papers read without ob- 
jection as record, and required a formal rec- 
ord certified under the seal of the state court, 
the prothonotary would have been justified, 
nay, bound, to certify a judgment in the case 
as entered on the 18th of September, 1820, 
by confession or nil dicit, with the "ideo con- 
sideratum est," and any and all other teims 
of art to satisfy the formalist The confes- 
sion of judgment on file in this court is itself 
the original, and as much a part of the record 
or minutes, from which a formal record may 
be made, as any other paper or doclcet mem- 
orandum in the case. The amendment of 
the docket made in 1836, was in fact super- 
fluous and unnecessary as between the par- 
ties to the judgment It was an amendment 
of the docket, not of the record. The omis- 
sion of such registry being a palpable over- 
sight or neglect of the clerk who copied the 
minutes of the record into that docket, it 
could be remedied at any time by the clerk, 
even without an especial order of the court 
to authorize it 

2dly. Assuming that a registry of the min- 
ute of judgment in a docliet, is absolutely 
necessary to its legal existence, there is no 
law which requires it to be made in a large 
and not in small docket; in a folio bound in 
Russia leather, and not in a common bound 
rough docket; or that the original would not 
be as good record evidence, if it was in exist- 
ence, as a copy. The omission of the clerk 
to copy the entry of judgment into the larger 
docket, would not invalidate it The comrse 
pursued by the prothonotarj , of making the 
minutes -and enti-ies first in the rough docket, 
which is now lost, leaves it altogether proba- 
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ble, if not certain, that the only omission of 
duty has been a neglect to afterwards copy 
it into the folio docket But this presump- 
tion is legally conclusive, when connected 
with the other facts of the case. The writ- 
ten acknowledgment on file; the recital of 
the precipe, "scire facias sur mortgage and 
judgment Issue levari," etc.; the writ of 
levari facias, reciting a judgment; the in- 
dorsement by the defendant Cromwell on the 
writ; the sale made with the concurrence of 
the defendant^ remaining unquestioned by 
him during his whole life, and for the space 
of thirty years. These facts can leave no 
doubt that the lost docket contained a rec- 
ord of the judgment on which the writ of 
levari facias and sale by the sheriff were 
founded. If, after such a length of time, 
tities coiild be called in question for want of 
some writ docket, or other memorandum, no 
man's property in Pennsylvania would be 
safe; and more especially would this be the 
case in Pittsburg, where process of execu- 
tion on which valuable tities depend, is often 
found among the papera of deceased attor- 
neys and sheriffs, who have sometimes re- 
moved to near or to distant places and states, 
and where the archives of the court are treat- 
ed as useless lumber. The case of Shaw v. 
Boyd, 12 Pa. St 215, would have been with- 
out diflaculty, if any paper on file had shown 
that a judgment had been entered, as in the 
present case. There, . on the issue of "nul 
tiel record," the court presumed that a judg- 
ment had been entered in 1820, from lapse 
of time and other circumstances. "The 
probability is," says the court "that judg- 
ment was entered on the back of the paper 
containing the case stated, or special verdict 
That paper is now lost or mislaid, and can- 
not be found. Strong presumptions are tol- 
erated and allowed in favour of records ir- 
regularly kept, after a great length of time." 

3dly. Assuming it in the l^st place to be ab- 
solutely necessary that the entry of judgment 
should be copied into the folio docket, in or- 
der to give it validity; the omission to do so 
is a clerical error or misprision, which may 
be amended at any time; and the amend- 
ment when made is conclusive, and cannot 
be denied or questioned in a collateral suit 

A court may possibly not have the power 
to alter or vacate its own judgments truly re- 
corded, after the term to which they have 
been entered. But that any misprision, 
omission, or mistake of the clerk may be 
amended at any time, where the record shows 
anything to amend by, has never been doubt- 
ed since the statute of 1 Edw. m. c. 6. It 
is a power vested in every comrt, and one 
which it is their duty to exercise in a proper 
case, in order that suitoi-s may not suffer by 
the carelessness or mistakes of clerks and of- 
ficers. It is a power committed to the discre- 
tion of the court, to be exercised over their 
own records, and the correct use of that dis- 
cretion cannot be questioned by another 
court, even on a writ of error. The jurisdic- 
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tion of the court does not depend on the con- 
sent or presence of the parties to the suit, out 
on the power of the court over its own rec- 
ords. A record is received as absolute ver- 
ity, and it is the duty of the court to see 
that it spealcs the truth and the whole truth. 
If the amendment made is according to the 
ti'uth, the parties have no right to complain. 
If it he alleged that the amendment was or- 
dered on a false suggestion, the party mak- 
ing such allegation should apply to the court 
to vacate or set aside such order for that 
reason. The court of common pleas of Alle- 
ghany county having decided that a judg- 
ment was confessed by Cromwell on the 13th 
of September, 1820, and that it should have 
been entered by the clerk on the docket, and 
having ordered that omission to be amended 
nime pro tunc, it is conclusive evidence to 
this court that such a judgment was ren- 
dered or confessed on the 13th of September, 
1820. The complainants in this case cannot 
question its propriety or deny its effects. 

The case of the complainants, taken as a 
whole, is therefore without foundation, ei- 
ther in fact or in law. 

The doctrines which I have just stated are 
supported to then* fullest extent by prece- 
dent. I need refer but to few to be found 
in the reports of Pennsylvania, 

In Maus v. Maus, 5 Watts, 319, the court 
say, "It is never too late to amend the rec- 
ord merely for the purpose of correcting a 
misprision of the clerk," In Owen v. Simp- 
son, 3 Watts, 87, it is decided, "That not 
only has every court the power, but it is its 
duty to amend a clerical error which stands 
In the way of justice, and when it is evi- 
dent the defect was produced by the blunder 
of the prothonotary. To suffer the iraprision 
of a clerk to destroy the title of a purchaser, 
with such materials for amendment, would 
be inconsistent with the liberality which is 
so conspicuous a feature of the day." 

In Murray v. Cooper, 6 Serg. & R. 126, a 
judgment given in 1808, was neglected to be 
recorded; and in 1816, the court amended the 
record by ordering a judgment to be entered 
as of August term, 1808. On error brought to 
reverse this amendment, the supreme court 
decided that it was not the subject of review 
on a writ of error, and say, "The court has 
power, in order to do justice, to enter judg- 
ment at their discretion as of a past term 
when it ought to have been entered. They 
exercised that discretion; they had a right 
to do so, and we cannot say they have abused 
it." In Wilkins v. Anderson, 11 Pa. St. 899, 
a memorandum found on an old trial list, in 
the handwriting of the judge, was consid- 
ered sufficient record evidence that a person 
was substituted as defendant, where the 
docket enti'y of the verdict and judgment 
and the other papers in the cause, showed 
another person as the defendant. And the 
court say, "This entry on the trial list be- 
ing among the archives or monuments from 
which a record may be made at any distance 



of time, the record might be amended." In 
De Haas v. Bunn, 2 Bai-r [2 Pa. St.] 339, the 
court say, "It is only by patching up errors 
in matters of mere form arising from inex- 
perience consequent on the popular princi- 
ple of rotation in office, that we can hope 
to preserve the substance of justice." In 
Rhoads v. Com,, 3 Harris [15 Pa. St] 272, 
the court state it as "a plain legal truth, 
which ought not to have been brought in 
question, that the court having the power 
to amend, the regularity of the amendment 
cannot be inquired into collaterally." So 
also in Sielder v. Overton, 3 Barr [3 Pa. St] 
325, and see 7 Serg. & R. 180. 

These are but a few of the cases on this 
subject; and an examination of them will 
show amendments of clerical omissions and 
misprisions, "reconstructions of the whole 
fabric of writs," presumptions of records, 
far beyond any charity which need be in- 
voked to hide the omission in this case, so 
easily corrected, and afterwards actually and 
conclusively amended. Much of the most 
valuable property in Pennsylvania has gone 
through the hands of the sheriff, and nearly 
all through the orphans' court more than 
once. In most of these cases the titles now 
depend on the preservation of loose papers 
and other documents by officers selected too 
often with little regard to any principle save 
that of rotation; whereby skill and experi- 
ence are often superseded by ignorance and 
incompetency. 

Bill dismissed with costs. 

NOTE [from original report]. The evidence 
given in the case presents somewhat vividly the 
manner in which records are occasionally kept 
in Pennsylvania. A witness who had been em- 
ployed to hunt up all the evidences of judgment 
entered in the original suit against Cromwell, 
testified as follows: 

"At the request of the solicitor for the re- 
spondents in this case, I proceeded to the top 
of the court house, and in a space surrounding 
the base of the cupola, amidst a quantity of old 
acts of assembly thrown negligently down into 
the space, I found a number of old papers, ap- 
parently belonging to the prothonofau^s oflace, 
and a number of old, rough, appearance dockets. 
I returned twice afterwards, took a candle, 
went down into this space, and made a most 
thorough search. I handled every paper and 
docket that was there. Some of these dockets 
went as far back as 17S9, or farther: and some 
came down as late as 1S36. They were in a 
damaged condition, dirty, and apparently thrown 
away as useless. The docket of 1820 I could 
not find. The nearest I came to it was the 
one of 1821. I also made an examination in the 
prothonotary's oflSce, and was unable to find 
it there. There were entries of judgments, and 
confessions of judgments, on these dockets." 

This carelessness of records is not peculiar to 
western Pennsylvania. For many years past, 
it has been known to autograph hunters in 
Philadelphia, that a vast number of ancient, 
curious and valuable papers were piled careless- 
ly about the loft over the supreme court room 
of the state, at the south-east corner of Sixth 
and Chestnut streets. They were in truth the 
records of the criminal courts and court of 
common pleas of Philadelphia, and of the su- 
preme court of the state, from the very earliest 
dale until comparatively recent times. Through 
the zealous diminutions of them by members 
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of the Historical Society of Pennsylvania and 
other curious persons, they have now in a large 
degree passed into public or private collections. 
The history of liieir removal to the loft, was 
not the least interesting part of their history. 
It appeared that they had been taken from their 
proper repositories some years since to make 
room for coming and anticipated records of a 
later date, and put into one of the cellars of the 
public buildings. The cellar being wanted as a 
place to confine vagrant dogs, the records were 
carted round to the hall above mentioned,^ and 
taken in barrows and baskets up two pair of 
stairs, where they were pitched down negligent- 
ly about the loft of the building. Being dry, 
they were found quite useful for some time in 
kindling various fires in the court rooms about 
the building; but the building itself having taken 
fire one day, the value of them for this purpose, 
was impaired by the city hc^e having been al- 
lowed to empty the issues of several fire-plugs 
for some hours upon them. 

jilore recent times have probably not improved 
che matter. An acquaintance suggests to me a 
case well remembered at the bar of Philadel- 
phia, which had been several times taken to 
the supreme court in banc, on various points, 
all charged or chargeable to the loss of an orig- 
inal record. The case got so bad at last, and, 
from the loss of the papers, was such a stated 
source of intemperate vesation and dispute, that 
it was becoming the plague of every body who 
had anv thing to do with the court. One day, 
in 1850, when matters had got to a pass which 
defied all possibility of any settlement, and the 
thing was expected to make fine matter for a 
summer's morning, the record was found — in- 
side of the stove. Mr. Ingraham, as amicus 
curiae, informing the court, that the inside of 
the stove was a place where it was well known 
that many records were put in winter; but that, 
until the recent discovery, it was generally sup- 
posed that a different disposition was made of 
them in summer. 

Lest our English brethren should suppose that 
this carelessness of judicial records is confined 
to America, let me mention for their benefit, 
that the same negligence prevails among them- 
selves. In a summer ramble in 1850, through 
the interior of England, I accompanied a rela- 
tive, eminent for his taste and pursuits in ar- 
chitecture, through, the upper parts of the Shel- 
don Theatre, at Oxford. On our way through 
its lofts to examine the joints and beams of its 
curious cupola, my eye was caught by baskets 
of records placed about the floor; which, I ascer- 
tained from our guide, were records of some 
kind from the English courts. The city library 
at Philadelphia, contains two huge volumes of 
original papers, communications from the privy 
council and warrants from the king himself to 
the lord lieutenant of Ireland — ^many of these 
last apparently connected, not remotely, with 
■die titles of landed estates in Ireland; and I 
am, myself, the owner of an original record of 
the English chancery, sold, with a great number 
of similar things, at auction in Philadelphia, 
for a few cents; and valued only as containing 
a noble illustration alike of Lord Hardwieke's 
well known autograph and of his intelligence 
and decision in chancery decrees. 
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OROarWELL et al. v. The ISLAND CITY. 

[1 Cliff. 221.] 1 

Circuit Court, D. Massachusetts. May Term, 
1S59. 

Salvage— Derelict — Compensation— Embezzle- 
ment. 

1. A disabled bark in tow of a steamer was 
anchored and left for a necessary and tempo- 



^ [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 



rary purpose. The officers and crew of the bark 
went on board the steamer; but nothing was 
taken out of the bark, it being the intention 
to return and take her to a place of safety 
at the earliest practicable moment, which in- 
tention was carried into effect. Held, the bark 
was not derelict when found by another vessel, 
during the steamer's absence. 

2. But when a party finds property thus tem- 
porarily left, whether from necessity or other 
cause, and he takes possession of it with the 
bona fide intention of returning it to the own- 
er, and if by his exertions he contributes mate- 
rially to the preservation of the property, he 
will be entitled to remuneration as a salvor, ac- 
cording to the merits of the service. 

[Cited in The Blaekwell v. Sancelito "Water & 
Steam-Tug Cov, 10 "WaU. (77 U. S.) 14.] 

3. In this case the vessel saved was, with 
her cargo, worth $70,000; the steamer that ren- 
dered the service, with her cargo, $90,000. Sal- 
vage decreed to the owners of the steame^ $1,- 
500; and in the absence of any charge of em- 
bezzlement or theft, ?3,000 would have been ad- 
judged to the officers and crew. 

[Cited in The Camanche v. Coast Wrecking 
Co., 8 Wall. (75 U. S.) 475.] 

4. But where all, or nearly all, the personal 
effects of the officers and crew of the bark 
saved were embezzled, locks being broken, 
chests and trunks forced open, and these acts 
of plunder committed by the crew of the roscn- 
ing steamer, under circumstances which showed 
that her officers either connived at them, or 
were grossly negligent in failing to prevent 
them, and in not causing the property to be re- 
stored. SeJd, that the salvage that would other- 
wise be decreed to the officers and crew ttf the 
steamer was forfeited to the owners of the 
property saved. 

[Cited in New York Harbor Protection Co. v. 
The Clara, 23 Wall. (90 U. S.) 17; tJ. S. 
V. Stone, 8 Fed. 251.] 

[On certificate from the district court of the 
United States for the district of Massachu- 
setts.] 

This, like the two preceding cases [i. e. 
Adams y. Island City, Case No. 55, and Nor- 
ris T. Same, Id. 10,306, which were claims for 
services rendered to the same vessel], was a 
libel [by Henry B. Cromwell and otliers, 
owners, etc., of the steamship Westemport] 
claiming to recover for a salvage service, 
and was also certified to this court The cir- 
cumstances under whicb the service was ren- 
dered appear in Adams v. The Island City 
[Case No. 55]. It appeared in this case, that, 
after the bark was taken into a place of safe- 
ty, the crew of the steamer Westernport 
were allowed to break open th.e cbests of sea- 
men and officers of the bark, and take out 
their contents, which consisted of clothing, 
money, and other articles. 

R. H. Dana, Jr., and Daniel W. Gooch, for 
libellants. 

Tbe elements necessary to constitute sal- 
vage: (1) A marine peril; (2) voluntary serv- 
ice upon contingent compensation; (3) sue- 
cess. The Henry Ewbank [Case No. 6,376]; 
The India, 1 W. Rob. Adm. 406; Tlie Dodge 
Healy [Case No. 849]. The services of the 
Kensington's crew had the two former requi- 
sites, but failed in the last As to the R. B. 
Forbes, thei'e is no claim for salvage. She 
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was engaged by the owners of the Island 
City, in their service, and subject to their or- 
der. The employment of the Forbes could 
have been terminated at any moment by the 
owners of the bark. The libel of the Forbes 
is solely to obstruct the claim of the West- 
ernporL The service of the Westemport was 
salvage in its nature. The Island City was 
derelict in the sense of the law of salvage. 
In the salvage laws, derelict means deserted, 
with or without the hope of returning. The 
test is the power of resuming possession. 
The Amethyst [Id. 330]; The John Gilpin [Id. 
T,345]; The John Wurtz [Id. 7,434]; Rowe v. 
The Brig [Id. 12,093]. In cases Uke this the 
i-ule is to give one half for all the salvage. 
The Boston [Id, 1,673]; Sprague v. Barrels 
Flour ua. 13,253]; The Galaxy [Id. 5,186]; 
L'Bsperance, 1 Dod. 46; The Frances Mary, 
2 Hagg. Adm. 90; The Elliotta, 2 Dod. 75; 
The Reliance, 2 Hagg. Adm. 91, note; The 
Eugene, 3 Hagg. Adm. 156; The Effort, Id. 
166; Twee Gebroeders, Id. 431, note; The 
Watt, 2 W. Rob. Adm. 70; The Nicolina, Id. 
175; The Britannia, 3 Hagg. Adm. 154. 

Reasons for high rate of salvage in this 
case: The vessel saved was derelict The 
service was solely by libellants. She was in 
immediate peril. Service was successful. 
Salving vessel was a steamer. The Gen. 
Palmer, 5 Notes Cas. 159, note. Chances 
of reasonable relief from other soiurces were 
small. The articles taken from the Island 
City by the men of the Westernport were so 
taken to protect themselves from the severity 
of the weather. If the Forbes was not act- 
ing as agent of the owners of the Island City, 
then she was a mere trespasser on the Ken- 
sington's possession. 

B. B. Curtis and William Dehon, for claim- 
ants. 

CLIFFORD, Circuit Justice. On this state 
of facts, it has already been determined, in 
the ease of Adams v. The Island City [Case 
No. 55], that the steamer is entitled to a sal- 
vage compensation. Her counsel, however, 
insist that the bark was derelict, and that 
the amount of the compensation to be al- 
lowed should be ascertained upon the prin- 
ciples applicable to cases of derelict Refer- 
ence to the facts, as already stated, will 
show that the theory of fact assumed by 
the counsel cannot be sustained. When the 
ofBcers and crew of the steamer anchored 
and left the bark, it was with the openly 
declared intention of returning, and the 
same remark applies to the master of the 
bark and her crew. They left for a neces- 
sary and temporary purpose, with the inten- 
tion of returning, and actually carried that 
intention into effect at the earliest practica- 
ble moment Suffice it to say, without re- 
peating the testimony, that their efforts in 
that behalf were unceasing from the mo- 
ment they reached Provincetown, where it 
was expected they would find suitable coal, 
until they finally returned. One great cause 



of danger was tiie ice, and no doubt is en- 
tertained, from the evidence, that the place 
where the bark was left by the R. B. Forbes 
was one less exposed in that respect than 
the one she previously occupied. She was 
left in as safe a condition as the means at 
hand would allow. No more could have been 
done had her crew remained, and as they 
were destitute of provisions, or nearly so, 
it was not an unreasonable step on the part 
of the master to aUow the crew to accom- 
pany the steamer to Provincetown. Prop- 
erty is not in the sense of the law derelict, 
and the possession left vacant for the finder, 
until the hope of recovering it is gone, " and 
the intention of returning is finally given 
up. But when a party finds property thus 
temporarily left to the mercy of the ele- 
ments, whether from necessity or any other 
cause, and betakes possession of it, though 
it is not finally abandoned and derelict, with 
the bona fide intention of saving it for the 
owner, he will not be treated as a trespasser. 
On the contrary, if by his exertions he con- 
tributes materially to the preservation of the 
property, he will entitle himself to a remu- 
neration as a salvor, according to the merits 
of the service rendered. The Bee [Id. 1,219], 
It is not enough that the officers and the 
crew left the vessel, unless it also appears 
that she was so left without any intention 
on their part of returning to the vessel. Ty- 
son V. Prior [Id. 14,319]. To constitute a 
case of derelict, it is not sufllcient that the 
vessel was abandoned, but it should also 
appear that the abandonment was without 
the hope of recovery, and without the in- 
tention of returning to the vessel. Tbe 
Aquila, 1 0. Rob. Adm. 41. All the cases 
show that the mere quitting of the ship, for 
the purpose of procuring assistance from 
shore, and with the intention of returning 
to her, is not an abandonment The Beaver, 
3 C. Rob. Adm. 293; The Barefoot, 1 Eng. 
Law & Eq. 661; The Emulous [Case No, 
4,480]; The Boston [Id. 1,673]. Unexpected 
difficulties and delay had been encountered 
by the steamer, and her master finding that 
his coal was nearly consumed, and that the 
crew of the bark were destitute of provi- 
sions, concluded to go to Provincetown after 
supplies, and the officers and crew of the 
bark decided to go in the steamer, it being 
fully understood that all would return to 
the bark at the earliest practicable moment. 
Intention to return in this case is fully 
proved, and as a matter of fact was actual- 
ly carried into effect without any previous 
knowledge that the bark had been removed 
from the place where she had been left by 
the steamer and her own crew. These con- 
siderations lead nec^sarily to the conclusion 
that the proposition that she was- derelict 
cannot be sustained. Compensation, there- 
fore, in this case, must be ascertained by 
the same rule and upon the same principles 
as have been applied in the other cases al- 
ready decided which grew out of the same 
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disaster. Thirteen thousand dollars is the 
whole amount allowed as salvage, and of 
that sum five thousand two hundred dollars 
have been adjuaged to be the proportion to 
be paid in the case of Adams v. The Island 
City [supra], and three thousand three hun- 
dred dollars in the case of the schooner Ken- 
sington. Deducting these sums from the 
whole amount allowed, it leaves four thou- 
sand five hundred dollars which remains to 
be adjusted in the case under consideration. 
One third of that sum is hereby adjudged 
to the owners of the steamer, leaving the 
sum of three thousand dollars, which, in the 
absence of any charge Of embezzlement, 
theft, 'wanton destruction of the property 
saved, and gross carelessness, would be ad- 
judged to her officers and crew. 

But whatever salvage may have been 
earned by the master, officers, and crew of 
this steamer, it is insisted by the respond- 
ents, was forfeited by embezzlement and by 
gross negligence. That embezzlement of the 
most censurable kind, such as robbing the 
chests of shipwrecked mariners, actually took 
place is clearly proved, not merely in a single 
instance, but extensively, and upon a plan 
of general plunder of their effects. The mas- 
ter of the bark first went on board, after his 
return from Provincetown, on the 1st of Feb- 
ruary. She was then in possession of the 
crew of the Westernport On going into the 
cabin he found a trunk broken open which 
was on fi*eight It contained a few clothes 
and papers, and was filled with pecan-nuts, 
and similar nuts were scattered all about the 
cabin. He then went ashore; and on re- 
turning and looking round, he found that all 
his clothes were gone. Complaint was then 
made to the mate of the steamer, and most 
of the articles were returned. When he left 
the bark to go to Provincetown his chest 
contained sixty-five dollars in money, and 
that also was gone. Of that sum twenty- 
five dollars were retoi'ned by the mate. 
Forty-two dollars, belonging to his sister, he 
says, was rolled up in a newspaper, and 
there was alongside of it in the till of his 
chest his purse, containing twenty-three dol- 
lars in gold and silver. That purse and its 
contents were gone, and were not returned. 
His loss, in addition to the money already 
mentioned, he estimates at ten dollars, con- 
sisting, among other things, of a dozen and a 
half of socks, his razor, a pair^ of flannel 
drawers, and two or three silk handker- 
chiefs. Several of the seamen were also ex- 
amined, and they also testify that their 
chests were broken open and pillaged of 
their contents. One of them, George Pat- 
ten, testifies that he had forty-three dollars 
in money in his chest, and that when he 
went on board he found the chest broken 
open and the money gone. Other things had 
been taken from the chest, such as a quad- 
rant, his coat, socks, drawers, and other 
small articles. Twenty-four dollars and fifty 
cents of the money were retm'ned to him by 
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the mate in about two hours after he went 
on board. He says that the chest of the 
master, the trunk of the mate, the chests of 
two of the seamen in the forecastle, and the 
chest of the carpenter, were also broken 
open. After ascertaining what had been 
done, he complained of his loss, first to the 
mate of the bark, and then to the engineer 
of the steamer, and that the latter promised 
him to return what articles they had in their 
possession. Some of the articles of clothing 
were returned to him by two of the crew, 
and the mate gave him back the quadrant. 
His loss in money and clothing amounts to 
twenty-five dollars and fifty cents. Others 
also were robbed of their effects in the same 
way, and among the number was the mate 
of the bark. He estimates his loss at seven- 
ty-five or eighty doUai-s, consisting for the 
most part of articles of clothing, and includ- 
ing his watch, razors, clothes-brush, and 
some books. Some of iiie articles he saw on 
board, and he also says that the. mate of 
the steamer told him that he took the quad- 
rant and barometers of the ship, and such 
things, himself. Another seaman, Hiram 
TVallis, testifies that his chest was split and 
broken open, and everything taken out. His 
loss was twenty dollars, chiefly in articles 
of clothing, and exclusive of what was re- 
turned. Some of the seamen had no chests, 
and left their clothing in the bark, as they 
had been in the habit of keeping it, in car- 
pet-bags. Those also were rifled and robbed 
of their contents. Charles McOai-ty testifies 
that he lost all of his clothing, valued at 
twenty dollars, and none of it was returned. 
He complained of his loss, and was told by 
two of the crew of the steamer that the mate 
went down first info the forecastie, and 
broke open the. chests, and took out what 
he thought was worth taking, and that the 
crew afterwards followed him. Clothing 
was also lost by Isaac McGowan, another 
seaman, to the amount of twenty dollars, 
and he says he heajcd the mate of the steam- 
er aclmowledge that he had overhauled the 
chest of the master of the bark. Another 
seaman, by the name of John Williams, also 
lost clothing and other articles of the value 
of thirteen or fourteen dollars, and he says 
that the chests, when he went on board at 
Hyannis, were all broken open, and evei-y- 
thing was taken out of them. He also says 
that two of the crew of the steamer told him 
that the mate and engineer of the steamer 
went down first into the forecastie, and 
when the crew got there the chests had been 
broken open. Two of the seamen of the 
bark were taken sick at Provincetown, and 
did not return. They were both examined 
as witnesses, and each testifies that he had 
lost some seventeen or eighteen dollars In 
clothing, and such other articles as are usu- 
ally kept by seamen in their chests. 

These references to the testimony are be- 
lieved to be sufficient to show that a general 
plan of embezzlement, so far as respects the 
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effects of the officers and crew of the bark, 
was actually practised hy the crew of the 
steamer, and that the mate and other officers 
in charge of the property saved either par- 
ticipated in the robbery, or were so gi'ossly 
negligent in the performance of their duty to 
protect it against such practices as to render 
them equally culpable. When the bark was 
anchored near the wharf, the master of the 
steamer was on board, and he admits that be 
remained there until he set the watch, and 
then he went on shore to visit bis family. 
His duty plainly rectuired him to prevent 
such open violation of law by those under 
his command, and it is not doubted that the 
mate and other officers and crew might have 
been restrained if he had exercised proper 
diligence in enforcing the authority with 
which be was invested. Whether the chests 
were broken open before or after he went 
on shore does not very clearly appear. One 
thing, however, is certain, little or no effort 
was made on the part of the master of the 
steamer to cause restitution to be made after 
he returned, and there is much reason to in- 
fer from the evidence that the depredation 
had been commenced before he left the -ves- 
sel. As a master mariner, he well knew that 
the seamen, shipwrecked as they were in 
midwinter and In weather of almost unpar- 
alleled severity, were in need of all their 
clothing, and his failure to exert himself to 
cause it to be restored adds something to the 
other grounds of inference that he was guilty 
of gross negligence in suffering this outrage 
to be committed. Open embezzlement, such 
as was practised in this case, stands upon a 
somewhat different principle in that behaK 
from secret theft Orders from the master, 
however stiict, might' not prove sufficient 
to prevent the latter, while they would in 
general be an ample safeguard against the for- 
mer. According to the testimony, the master 
of the steamer admitted in effect that he ex- 
pected pilfering, and yet he took no meas- 
ures to guard against it; and when com- 
plaint was made, and he found that his ex- 
pectations had been realized, he was indiffer- 
ent to the cans for redress. All of liie crew 
who did not actively participate in the plim- 
der, if any such there were, must have been 
aware that it had taken place, and it was the 
imperative duty of every man to have ex- 
erted himself to have it restored; and in this 
respect they were guilty of culpable negli- 
gence and wilful default. Considering that 
so brief a period had elapsed after the bark 
was anchored at the wharf before the offl> 
cers and crew of the bark arrived, it is scarce- 
ly possible that the money had been expended 
or the property consumed. And if not so, then 
it might have been retui-ned. No discrimina- 
tion, therefore, can be made in favor of any 
one of tiie officers or crew, and the daim of 
each salvor must abide the conclusion to be 
drawn from the general conduct of the whole 
company. Salvage property is always from 
necessity more or less exposed to be plun- 



dered by the salvors, and when found unoe- 
cupied, whether derelict or otherwise, it is 
peculiarly so, because the owner then being 
absent, has no power to protect it, either by 
himself or bis agents. Public policy encour- 
ages the hardy and industrious mariner to 
engage in these laborious and sometimes dan- 
gerous enterprises, and with a view to with- 
draw from him every temptation to embez- 
zlemont and dishonesty, the law allows him, 
in case he is successful, a liberal compensation. 
Those liberal rules as to remuneration were 
adopted and are admuiistered, not only as an 
inducement to the daring to embark in such 
enterprises, but to withdraw as far as possi- 
ble every motive from the salvors to depre- 
date upon the property of the imfortimate 
owner. While the law is thus liberal as to 
compensation, it requires on the part of the 
salvors the most scrupulous fidelity, it vis- 
its, says a learned judge, any embezzlement, 
although small, with an entire forfeitm-e of 
all claim for salvage. It not only withholds 
the extraordinary reward allowed to the hon- 
est salvor as a premium for bis courage and 
hardihood, but, by way of penalty for his 
fraud, deprives hira even of a quantum mer- 
uit for his labor. The Rising Sun [Case No. 
11,S5S] ; The Dulce of Manchester, 2 W. Rob. 
Adm. 478; The Barefoot, 1 ISng. Law & Eq. 
661. While the general interests of society 
require that the most powerful inducements 
should be held out to men to save life and 
property about to perish at sea, they also re- 
quire, says Chief Justice Marshall, that those 
inducements should likewise be held forth to 
a fair and upright conduct with regard to the 
objects preserved. Mason v. The Blaireau, 
2 Cranch [6 TJ. S.] 240. Judge Story held, in 
the case of The Boston [supra], that compen- 
sation for salvage service presupposes good 
faith, meritorious service, complete restora- 
tion, and incorruptible vigilance, so far as the 
property is within the reach or under the 
control of the salvors. Salvors are required 
by the natm-e of their imdertaking, and by a 
due consideration of the large award allowed 
them for their services, to be vigilant in pre- 
venting, detecting, and exposing every act of 
plunder upon the property saved; and if 
they are guUly of embezzlement, whether at 
sea, in port, or even after the property is de- 
livered into the custody of the law, it works 
a forfeiture of their claim to salvage. When 
secret, and purely an individaal act. It is just- 
ly held not to prejudice co-salvors who are 
ionocent. But all may become guilty by con- 
senting thereto, or by connivance, conceal- 
ment, or encom^agement afforded to tbe actors, 
or by not preventing the act when it is in 
their power. Apply these principles to the 
facts of the case as already ascertained, 
and it is obvious what the decision must be. 
All, or nearly all, of the personal effects both 
of the officers and crew of the bark were em- 
bezzled within a few hom-s after she was an- 
chored at the wharf. Lodjs were broken, 
chests and trunks forced open, dothmg, mon- 
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ey, and other articles of value to the mariner 
carried away and never returned; and these 
acts of plunder were committed under cir- 
cumstances which, within the principles here 
laid down, implicate all of the oflicers and 
crew of the steamer, and therefore render ail 
responsible for their commission. For these 
reasons it is adjudged that the entire portion 
of the salvage compensation allowed in this 
case, which would otherwise be due to the 
officers and crew of the steamer, be consid- 
ered as forfeited to the owners of the proper- 
ty saved. 
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In re CRONEY et al, 

[8 Ben. 64.]* 

District Court, S. D. New Yorlc. April Term, 
1875, 

Rent— Cove MANT — Use akd Occupation. 

Bankrupts occupied a store, under a lease 
which contained a covenant that, in ease of de- 
fault in payment of the rent, the landlord might 
re-enter and re-let the premises as the agent 
of the tenants, and that they would pay him 
any deficiency in the amount of the rent so 
received. Some time after the bankruptcy, the 
landlord re-entered and re-let the premises, and 
he sought to prove against the estate, not only 
the rent due at the time of the bankruptcy, but 
the amount of the deficiency in the rent for the 
whole term of the lease: Held, that the provable 
debt must be limited to the rent due at the time 
of the "bankruptcy, but there might be a claim 
for use and occupation of the premises by the 
court and the assignee after that time, 

tin the matter of George TV. Croney and 
Lorenzo Tuttle, bankrupts.] 

The register in this case certified that the 
assignee had applied to him by petition for 
the re-examination of the claim of J. Weed 
Bell, who had filed a proof of debt amount- 
ing to §8,051.16; that he had taken testi- 
mony on such examination; and that the 
debt should be reduc;d to $1,011.C5. The evi- 
dence showed that the bankrupts, at the time 
of the filing of the petition, occupied a store 
under a lease, by the terms of which $1,- 
011.65 was the amount of the rent then due. 
The lease contained also this covenant: 
"That if any rent shall be due and unpaid, 
or if any default be made in any of the cove- 
nants herein contained, then the party of the 
first part at his option may re-enter said 
premises, and may thereupon re-let the same 
as the agent of the said parties of the second 
part for their benefit; and in case the rent 
received by said party of the fii'st part as 
such agent of the parties of the second part 
be not equal in amount to the rent hereby re- 
served and agreed to be paid, in such case 
the parties of the second part hereby promise 

* [Reported by Robert D. Benedict, Esq., and 
B. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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and agree to pay to the party of the first 
part such sum as will be sufficient to make 
up such deficiency." Some time after the 
filing of the petition, and after the sale of the 
stock in the store by the assignee, the land- 
lord re-entered the premises and re-let them 
at a reduced rent, and the amount of the 
deficiency for the unexpired term, together 
with the rent due up to the time of the filing" 
of the petition, constituted the debt, of which 
Bell had filed proof. 

BLATOBDPORD, District Judge. The prov- 
able debt ought to be reduced to §1,011,65. 
There may be a valid daim for the value of 
the use and occupation of the premises by 
the court and the assignee after the petition 
was filed. 



ORONKHITE (WARNER v.). See Case No. 
17,180. 
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CROOK V. A"UDENREID et al. 

[7 Ben. 564.]* 

District Court, S. D. New Tork. Jan., 1875. 

ATTACHMEST — ASSIGSME^IT — FREIGHT. 

P., the owner of a canal-boat, brought a car- 
go of coal to A., the freight of which, $158 38, 
was due to P. on Sept, 16th, 18G9. P., having 
assigned the debt to C, he filed a libel against 

A. to recover it. Before the assignment, an 
attachment against the property of P. was is- 
sued out of the first district court of the city 
of New Tork, which was served on A. before 
the libel was filed. The plaintiff in the action 
in the first district court obtained judgment 
against P., and issued execution, and A. paid 
to the marshal of the first district court, the 
person duly authorized to collect the execution, 
the §15838. The case was heard on an ad- 
mitted statement of facts: Held, that, as A. 
had admitted that the debt was due to P., it 
was for him to show that the attachment and 
execution bound the debt in his hands, and, 
as he had not done so, C. was entitied to a 
decree for the amount of the debt. 

The libel in this case alleged, that one 
Peaney was the owner of a canal-boat, and 
brought a cargo of coal in her for [Lewis] 
Audem-eld & Co., the respondents, on which 
the freight was §158 38, which they had not 
paid, and that Peaney had assigned the 
claim to the libellant [John Crook], who 
sought to recover it in this suit The answer 
set up, that, previous to the assignment by 
Peaney and the filing of the libel, the fi:eight 
in the hands of Audenreid & Co. was attached 
at the suit of one Compton; that judgment 
was recovered in the suit, and execution is- 
sued; and that Audenreid & Co. had paid 
over the money. The case was submitted 
on the following agreed statement of facts: 
The defendants admit that there was due 
from them to the libellant's assignee, James 
Peaney, the sum of one hundred and flfty- 

* [Reported by Robert D. Benedict, Esq., and 

B. Lincoln Benedict, Esq., and here reprinted 
by permission.] 
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eight dollars and thirty-eight cents, for 
freight on a cargo of coal— such sum vrsis due 
on the 16th day of September, 1869. Plain- 
tiff admits, that, on that day, an attachment 
issued out of the first district court of the city 
of New York, at the suit of one Oscar F. 
Compton, against the property of the said 
Feaney, which attachment a duly authorized 
marshal of said court duly served on the de- 
fendants before the commencement of this 
suit, npon the indebtedness so due from them 
to Feaney. That, thei-eafter, the said Fea- 
ney assigned the said claim to the plaintiff, 
who thereupon commenced this action. That, 
thereafter, the said Compton obtained judg- 
ment in the said first district com*t, against 
said James Feaney, for $158 38, and issued 
execution thereon, and, on demand made un- 
der said execution, the defendants paid over 
to the said marshal of the fii-st disti-ict comt, 
the person duly authorized to collect said exe- 
cution, the said sum of one hundred and 
fifty-eight dollars and thirty-eight cents, be- 
ing the amount so due from them to the 
said Feaney, and so sought to be attached by 
said Compton. 

Horace Ajidrews, for libellant. F. 0. Bow- 
man, for respondents. 

BLATOHFORD, Disti'ict Judge. As the 
debt to the libellant's assignor is admitted to 
have been due, $158 38, September 16th, 
1869, it is for the respondents to show that 
the attachment and execution set up bound 
the debt in the hands of the respondents. 
This they have not done, and the libellant 
must have a dea-ee for §158 38, with interest 
from the above date, and costs. 

CROOK V. BRONSEN. See Case No. 1,549. 

CROOK V. REDFIELD. See Case No. 1,549. 

CROOK (UNITED STATES v.). See Case 
No. 14,891. 

CROOKE V. LAFAYETTE COUNTY 
COURT. See Case No. 15,549. 
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CROOKE V. IVIAXWELI/. 
[5 Int. Rev. Rec. 69.] 
Circuit Court, S. D. New York. Feb. 1867. 
Duty on Sea Freight. 
Statute of limitations in suits brought to re- 
cover from the United States duties claimed to 
have been exacted and paid in error. 

This action was brought to trial on the 20th 
of February, insL No witnesses were called 
in by the plaintiff [Septimus Crooke], who 
rested his case upon the following statement 
of facts, agreed upon between the parties: 

This action was commenced April 24, 1863, 
to recover for an excess of Muty paid to the 
defendant [Hugh Maxwell], as collector, un- 
der protest on additions made for sea freight 
and transhipment charges from Wales to 
Liverpool and London, and to make market 



value at the latter ports, on railroad iron, 
imported into New York between January,. 
1851, and May, 1853. And it is agreed that 
the plaintiff is entitied to recover in his, said 
action, unless the court shall be of opinion 
that his claim is barred by the statute of 
limitations. It is agreed that the defendant^ 
since said cause of action accrued, and be- 
fore the commencement of any suit, has been 
absent from the country in Europe, a year 
and nine months. It is further agreed that 
under date of February 1, 185G, the secretary 
of the treasury issued a circular, known as- 
general regulations No. 63, containing, among 
other things, the following instructions, viz.: 
"Freight or transportation firom the foreign 
port of shipment to the port of importation 
is not a dutiable charge. In cases, therefore, 
of goods arriving in the United States after 
having been first transported from the place 
of their production or manufactnre to anoth- 
er port or place whether in the same or an- 
other country, by land or by water, and 
thence transhipped for the United States,— 
provided satisfactory evidence be adduced, 
to the collector of the customs at the port 
where the said goods shall arrive, that they 
were originally shipped with the bona fide 
intention of having them ti'ansported to a 
port in the United States, as thehr final port 
of destination,— no dutiable costs or charges 
will have aeci'ued, either on the transporta- 
tion from the first to the intermediate port, 
or while remaining in or leaving the latteiv 
the voyage or transportation being regarded 
as continuous from the counti'y whence origi- 
nally exported in good faith, on a declared 
destination for a port and parties in the Unit- 
ed States. In illustration of the rule thus 
established, it may be remarked that, the 
evidence of final destination being satisfac- 
tory, no duties would be chargeable in ports 
of the United States on the freight or trans- 
portation, or charges in tlie intermediate 
ports, on goods originally from China, or 
Glasgow, or Cardiff, or Londonderry, to Liv- 
erpool; from Malaga to Valparaiso; from 
Dresden to Bremen; or from Basle to Havi-e, 
— on the said goods being ti-anshipped for the 
United States from the several intermediate 
ports enumerated." 

It is fm'ther agreed that on the 17th of 
March, 1856, the plaintiff, by his counsel, 
filed with the proper officer, under the col- 
lector, at the customhouse, a statement of his 
several importations of railroad h-on, on 
which he claimed a retitrn of duty on sea 
freight and transhipment charges, for adjust- 
ment under the above instructions; a copy of 
that portion of it in which the duties were 
paid to the defendant being annexed. au;1 
marked "A." That under date of October 4, 
1856, the secretary of the treasm-y addressed 
to the collector of customs a letter, of which 
the following is a copy: "Treasury Depart- 
ment, Oct 4th, 1856. Sir: On application 
being made to you by Messrs. A. Iselin & Co. 
and others, of New York, you are authorized 
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and directed to cause to be prepared the 
usual certified statements for return of 'duty 
on freight' in such cases where the same 
has been found to have been paid in excess, 
as decided by this department in general reg- 
ulations No. 63, page 22, and under written 
protest, and transmit the same to this de- 
partment for its consideration. Very respect- 
fully, your obedient servant, James Guthrie, 
Seci'etary of the Treasury. H. J. Redfield, 
Jjlsq., Collector of Customs, New York," That 
the plaintiff's claim was unadjusted when 
Mr. Redfield retired from the coUectorship, 
July 1, 185T, and remained so until after Mr, 
Schell retired, in May, 1861. That und^ 
date of May 21, 1858, the seci-etary of the 
treasm-y addressed to Mr. Schell a letter, of 
which the following is a copy: "Treasm-y 
Department, May 21, 1858. Sir: I would call 
your attention to the insti-uctions of the de- 
partment, dated Oct 4th, 1856, wherein au- 
thority is given to prepare and transmit the 
usual certified statements for retiu'n of duty 
on sea freight, paid under written protest. 
As the parties who represent several of the 
claims have made complaint of the delay at- 
tending the preparing of the same in your 
office, you are requested to have the above 
instructions complied with at your earliest 
convenience. I am, respectfully, Howell 
Cobb, Secretary of the Treasury. Augustus 
Schell, Collector, New York." 

That notwithstanding these instructions to 
Ml-. Redfield and Mr. Schell, they both neg- 
lected to adjust the plaintiff's claim, and on 
the 6th of July, 1860, he commenced a suit 
in this court for the recovery of the excess 
paid to defendant on the several importations 
embraced in the said statement, marked "A," 
and on the 23d of April, 1861, a vei'dict was 
had for the plaintiff, and, by order of the 
com-t, the case was referred to the collector 
for adjustment according to the usual prac- 
tice at that time, and on the 25th of Septem- 
ber, 1862, the collector made a report to the 
clerk of this court, of which the following is 
a copy: "U. S. Circuit Court— Septimus 
Crooke v. Hugh Maxwell, Customhouse, 
New York. Collector's Office, Sept 25, 1862. 
Sir: ,The verdict in the above-entitled cause, 
as adjusted in this office, with interest to the 
24th inst, amounts to the sum of four thou- 
sand nine hundred and thirty-four dollars, 
thirteen cents ($4,934.13), Respectfully, 
yours, C. P, Clinch, Deputy Collector, Ken- 
neth G. White, Esq., Clerk of the United 
States Chrcuit Court Southern District of 
New York," 

The plaintiff relying on the truth of this 
report, judgment was entered on it Septem- 
ber 30, 1862, for $4,934.13 damages, and 
$54.95 costs, making the total amount $4,- 
989.08, which judgment was paid and satis- 
fied of record, October 21, 1862, It is fur- 
ther agreed that neither the plaintiff or his 
attorney was consulted or advised with by 
the collector, or the person employed by him, 
in making said adjustment, nor had they 
6FED.CAS. — 55 



any knowledge or suspicion that said adjust- 
ment was not correct or that any items had 
been omitted, till some time in January, 1863, 
when it was accidentally discovered that a 
few items had been omitted, the extent of 
which was not ascertained till some time in 
April, 1863. This present suit is brought to 
recover the items so omitted in the adjust- 
ment of the verdict taken April 23, 1863. 

The pleadings and papers in this suit, and 
also in the suit commenced July 6, 1860, njay 
be used by either party. The affidavits read 
on the motion to set aside the verdicts in the 
cases pf Massett v. Slaxwell [Case No, 9,261], 
and two other cases argued in this court in 
February, 1863, may also be read In this case. 
If the court shaU be of opinion, upon all the 
facts, that the plaintiff's claim is not baiTed 
by statute, a verdict is to be rendered for- 
him, for the excess paid under protest oa 
such items as were omitted in the adjustment 
of the former verdict 

E. Delafield Smith, Defendant's Atty, 
Almon "W. Griswold, Plaintiff's Atty. 
May 27th, 1864. 

Pursuant to the agreed statement of facts, 
the following treasury decision was put into 
the case, viz.: 

"Treasuiy Department, May 18, 1858. Sir: 
In the certified statements of claims of J. 
Sawyer, S. A. Way, and S. L. Wiggins & Co., 
for return of excess paid on storage, it would 
appear, from a portion of the dates of im- 
portation, that they are debarred by the stat- 
ute of limitations of youi' state. The depart- 
ment therefore, before taking any action up- 
on them, will require further information as 
to the fact, and also the various dates when 
the payments of the storage were made. I 
am, respectfully, HoweU Cobb, Seeretaiy of 
the Treasury. A. W. Austin, Esq., Collector, 
Boston." 

"Customhouse, Boston. CoUector's Office, 
May 20, 1858. Sir: I am in receipt of yom* 
letter of the 18th inst, requesting informa- 
tion in respect to the claims of James Saw- 
yer, Samuel A, Way, and J. L. Wiggins, for 
storage exacted in excess, portions of which, 
from the dates of importation given, appear 
to be barred by the statute of limitation of 
this state. By the Revised Statutes of Mas- 
sachusetts (chapter 120, § 1) 'aU actions of ' 
assumpsit, or upon the case, founded on any 
contract or liability, expressed or implied, are 
required to be commenced within six yeai-s 
next after the cause of action shall accrue, 
and not afterward.' The action of Foster v, 
Peaslee [Case No, 4,979], on the judgment in 
which this class of claims is allowed, was 
commenced in the May term of the circuit 
court 1856, The law was ai-gued at the Oc- 
tober term, and decided by the court against 
the collector. At the May term,. 1857, judg- 
ment was entered and the decision acqui- 
esced in by the department under date of 
June 16, 1857. It has been the practice, in. 
claims of this description, where a single- 
case was tried to determine the law, to ex- 
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tend to all the claimants under the decision 
the advantages in respect to limitation ac- 
quired by the parly bringing the suit, pro- 
vided their claims were equally valid in oth- 
er particulars. Thus, in the cases in q[ues- 
tion, I deemed it proper to include in the 
statements all claims which accrued within 
a period of six years, prior to May, 1856, 
when the action of Foster was commenced. 
This rule was adopted to prevent a multiplic- 
ity, of suits for the same cause, which would 
otherwise be likely to be brought, and so to 
save expense to the United States. Under 
this rule, none of the items embraced in the 
statements referred to in your letter are 
barred. Assuming, however, that claims 
which accrued six years or more, prior to 
June 16, 1857, the date of the department's 
acquiescence in the decision of the court, are 
cut off by this statute, then the item of $3 
in the statement in favor of J. Sawyer is not 
allowable, the same having been paid on the 
3d of AprU, 1851. (In the other cases an ex- 
amination of the dates of payment, as ap- 
pearing on the records of this office, shows 
that the several claims were made within 
the time limited by law. A memorandum of 
those dates, in all instances involving doubt, 
is enclosed.) Very respectfully, your obedi- 
ent servant, (Signed) Arthur W. Austin, Col- 
lector. Hon. Howell Cobb, Secretary of the 
Treasury, Washington." 

"Treasm-y Department, May 27, 1858. Sir: 
Your report relative to the claims of James 
Sawyer and others for return of excess paid 
on storage is received, and, the department 
having concurred therein, you are informed 
that all cases of a similar nature must only 
include statements * » * subsequent to 
May, 1850. I am, respectfully, (Signed) 
Howell Cobb, Secretary of the Treasmy. A. 
W. Austin, Esq., Collector, Boston." 

The affidavits in the case of Massett v. 
Maxwell, referred to in the statement of 
facts, showed, among other things, that it 
was the practice at the New York custom- 
house, up to 1861 or 1862, sanctioned by the 
secretary of the treasury, that where a ques- 
tion had been decided by the com-ts, and rec- 
ognized and acquiesced in by the treasury 
department, the presentation to the collector 
of a merchant's claim under such decision 
entitled him to recover on all items overpaid 
within six years prior to such presentation. 
The testimony for the plaintife being here 
closed, defendant's counsel offered in evi- 
dence the judgment in the former suit to 
show that the matter was res adjudicata. 
The judge said that by the agreement of 
facts the pleadings and papers in that suit 
might be referred to, if there was anything 
in them bearing on the question of the stat- 
ute of limitations, but the defence of res ad- 
judicata had not been pleaded in the case, 
and he should exclude the evidence as of- 
fered. No further testimony was offered, and 
the question of the statute of limitations was 
argued by counseL 



The plaintiff's counsel argued (1) that, the 
secretary of the treasury having made the 
decision in the Boston cases, the defendant 
should be estopped from setting up the stat- 
ute. He urged that under the New York 
Code (section 110), a new promise made "by 
the party to be charged" took the case out 
of the statute, and that the directions of the 
secretary of the treasury to the collectors, 
which are binding in law, amounted to such 
a new promise; that he was "the party to 
be charged," because by the act of March 3, 
1863 (section 12), the collector was dischar- 
ged from liabUily on any judgment recovered 
in such actions as these, and the judgments 
were ordered to be paid out of the treasury 
of the United States. 

The defendant's counsel answered, that the 
defendant. Maxwell, was the party to be 
charged, and there was no pretence that 
there was any new promise made by him. 

Almon W. Griswold, for plaintife. 
S. G. Courtney, U. S. Dist Atty., for the 
government. 

SMALIiEY, District Judge. No fact arises 
in this ease, and the question which presents 
itself is one entirely of law. From the large 
amount involved, and from the precedent 
that may be established when it is deter- 
mined, it is one of great importance. It 
is very clear that the equity of the case is 
with the plaintiff, for the agreed case which 
has been presented to the court shows, be- 
yond a doubt, that he is entitied to x*e- 
cover, unless barred by the statute of limi- 
tations. It admits, therefore, that he has 
paid to the government an amount of money, 
which has been illegally exacted from him, 
and that in equity he is entitied to recover; 
but the government claims that he is barred 
from such recovery by the statute of limita- 
tions. From the case it appears that he 
brought suit, and obtained a verdict, and 
that, according to the practice that then ex- 
isted in this court (after verdict had been 
rendered for the plaintiff), the matter was 
referred to the officials at the customhouse, 
for the purpose of enabling them to make 
up their adjustment of the amount of dam- 
ages. This was done, and they made up 
the amount without giving any notice in 
regard to it to the plaintiff or the plaintiff's 
counsel. They sent a certificate to the clerk 
that the amount found to be due to the plain- 
tiff was nearly §5,000; judgment was en- 
tered in pursuance of that certificate, and 
the plaintiff was paid that amount Subse- 
quentiy it was ascertained that various 
items had been omitted in that adjustment, 
for which the plaintiff was undoubtedly en- 
titied to recover, unless barred by the stat- 
ute of limitations. 

Now, in such a case as the one now pre- 
sented to me, if I could see any way consis- 
tent with my duty, and with the well-set- 
tled principles of law which have been laid 
down for my guidance, that would enable 
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me to get over this bar by the statute of lim- 
itations, I would cheerfully do it, and at once 
direct a verdict to be rendered in favor of the 
plaintiff. I confess, however, that I cannot 
see how this can be accomplished. (I will 
consider the case further, and should I ar- 
rive at a different conclusion, the verdict 
shall be reversed.) It is claimed that vari- 
ous instructions were received from the treas- 
ury depax-tment to collectors at New York, 
Boston, and elsewhere, which amount to a 
new promise in law. From 1863 down to 
the present time, a judgment against the 
collector cannot be enforced against him so 
far as it bound his property, and it can only 
be satisfied out of the treasury department, 
under the directions of the secretary of the 
treasury. The last promise was in 1S58, 
which is relied upon. At that time Mr. 
Maxwell had been out of oflBce a number of 
years. Mr. Guthrie issued the first letter in 
1856, and LIr. CJobb issued another in 1858, 
referring to that of 1856. In 1858 an execu- 
tion would have been issued against the 
property of Mr. Maxwell. 

Now it is claimed that although the prom- 
ise, when it was made, was not the promise 
of the defendant, Maxwell, it did not come 
within the statute of the New York Code, 
as far as this question was concerned, and 
because congress changed the liability of 
the collectors, that changes the contract The 
court is in this case asked to give this new 
promise a construction which the law does 
not warrant, and by it to remove a bar which 
it did not i-emove at the time it was made. 
Now that bar was removed by that promise 
in 1858, if it were ever removed. Conse- 
quently I can see no other way at the present 
time, after a careful consideration of this 
matter, and with a desire to avoid this bar 
if I can, than to direct a verdict for the 
defendant, subjedt to the opinion of the 
court 

The defendant, therefore, will take a ver- 
dict subject to the opinion of the court 
Should the court, after further consideration, 
see any mode by which this bar can be re- 
moved, the verdict will be changed in favor 
of the plaintiff, with an order of re'ference. 

Verdict for defendant, subject to the opin- 
ion of the coui"t 

[NOTE. Judgment was subsequently ren- 
dered on the verdict in favor of defendant, and 
a motion made to open the judgment was grant- 
ed, the judgment vacated, and a new order of 
reference made to assess the damages. See Case 
No. 3,415.] 

Case Wo. 3,414. 

In re GROOISEB. 

[1 MacA. Pat Cas. 134.] 

Circuit Court, District of Columbia. July 
Term, 1850. 

Appeal prom Commissioner of PaMnts— ITew 
Oath. 

[1. The seventh section of the act of 1836, 
requiring a new oath by an applicant for a 



patent who persists in his application after in- 
formation from the commissioner of the errors 
and defects of his specification, does not ap- 
ply to an applicant who appeals from the com- 
missioner's decision, so as to make such an 
oath a prerequisite of the appeal.] 

[2. It is not necessary to sustain a decision 
rejecting the application for a patent that there 
should be evidence of a device or arrangement 
similar to that of the applicant, as other grounds 
for the commissioner's action may have existed,] 

[3. If the decision of the commissioner is 
correct, tie fact tiiat his opinion is erroneous 
is immaterial.] 

John Bulloch, for appellant 

OBANCH, Chief Judge. Appeal from the 
decision of the commissioner of patents re- 
jecting the application of Matthew A. Crook- 
er for letters-patent for an- improvement in 
oscillating propellers, by arranging "the ful- 
crum beam C with reference to each of the 
beams B B and uprights D D over the guards 
of the boat, supported and combined in the 
manner set forth." The decision of the com- 
missioner was communicated by the commis- 
sioner to the applicant in a letter dated Feb- 
ruary 19th, 1850, as foUows: "Sur: Your 
claims to letters-patent for alleged improve- 
ments in propellers have been examined, and, 
I regret to state, are disallowed. You will 
find in Hebert on the Steam Engine, page 
482, an illustration of the same devices pre- 
sented by you, with the exception of the up- 
rights, which, although not there shown, it is 
very evident must have been used to give 
support to the fulcrum of the beams." 

The first reason of appeal is that in all the 
original evidence before the commissioner 
there was no device nor arrangement at all 
similar to that contained and defined in the 
claim of the specification in the application 
of the said Crooker. The second reason o£ 
appeal is that his claim was "for the arrange- 
ment of the fulcrum beam C, with reference 
to each of the beams B and upright D, ex- 
tended over the guard of the boat, in the man- 
ner and for the pm*poses pet forth. And in 
Hebert on the Steam Engine, page 482, to 
which said commissioner refers, and on 
which he gi-ounds his decision of rejection, 
there is no fulcrum beam at all and no up- 
right at all." The third reason of appeal is 
"that the commissioner in rejecting the appli- 
cation did reject it because it seemed to him 
evident that the arrangement of the fulcrum 
beam, and the support for it, as described by 
said Crooker in said application, was intended 
to be used by Hebert in page 482 referred 
to. The said Crooker denies that it is evi- 
dent that said Hebert intended to use such 
arrangement for supporting his fulcrum 
beam and combining it with the other ma- 
chinery as described and defined in the said 
claim of the said Crooker." The fom-th rea- 
son of appeal is "that the suppositions or im- 
aginations by the commissioner as to what 
was 'evidentiy the intention' of "Hebert on 
the Steam Engine,' is not a good and legal 
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reason for rejecting the application of said 
Crooker." 

The commissioner, in the grounds of his 
decision laid before the judge, seems to think 
that after an application has heen rejected, 
and the applicant has tal^en an appeal, the 
applicant must make oath aaew under the 
seventh section of the act of 1836; hut by 
that section the oath anew is to be taken only 
when the applicant persists in his application 
after having been informed by the commis- 
sioner of the errors or defects of his specifi- 
cation. This happens before his claim is re- 
jected. When finally rejected, no new oath 
is necessary to enable him to appeal. 

The first reason of appeal is that there was 
no evidence of any device or arrangement 
like those of the applicant In order to sus- 
tain the decision of the commissioner it was 
not necessary that there should be any such 
evidence. He might have had other groimds 
for i-ejeeting the application. This is there- 
fore no ground for reversing the decision of 
the commissioner. 

The second reason of appeal is, in effect, 
that there was no fulcrum in the propeller 
desci-ibed in Hebert, p. 482, and therefore 
the invention was not like Crooker's. It 
might not be lilce Crooker's, and yet the de- 
cision rejecting the application may be cor- 
rect. But the commissioner, in the grounds 
of his decision, has, I think, shown the ma- 
chines to be substantially alike. 

The third reason of appeal is merely an ob- 
jection to the opinion of the commissioner. 
Whatever may have been his opinion on that 
point, the decision may be correct, and the 
opinion is no grotmd for reversing it. 

The fourth reason of appeal involves no 
point which would justify a reversal of the 
decision of the commissioner. 

I am therefore of opinion, and so decide, 
that the decision of the commissioner reject- 
ing tiie application of the said Matthew A. 
Crooker is correct and ought to be, and is, 
afllrmed. 



Case Xo. 3,415. 

CROOKES V. MAXWELL. 

[6 Blatchf. 4fiS;^ 10 Int. Eev. Rec. 50.] 

District Court, S. D. New York. June 21, 1869. 

CoRKECTios OF Judgment. 

In this case, the court, on the motion of the 
plaintiff, made in 1867, opened a judgment re- 
covered in 1862, and then paid and satisfied of 
record, in order to permit errors in the assess- 
ment of damages in the case to be corrected, 
the suit being one against a collector of cus- 
toms, to recover back moneys paid, under pro- 
test, for duties, and the plaintiff not having 
been guilty of laches, and the errors being 
manifest. 
[Cited in Eagle Manuf 'g Co. v. Draper, Case 

No. 4,234; U. S. v. Millinger, 7 Fed. 850, 

Id. 188.] 

^ [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



This was a motion by the plaintiff to set 
aside a judgment recovered in this suit on 
the SOth of September, 1862, the suit having 
been commenced in July, 1860, against the 
collector of the port of New York, to recover 
back moneys alleged to have been illegally 
exacted by him as duties upon various goods 
imported from England and Wales, into the 
port of New York. The judgment was for 
the sum of $4,989.08 damages and costs, 
and on -the 21st of October, 1862, the amount 
thereof was paid. 

In April, 1863, another action was com- 
menced in this court, by the plaintiff against 
the defendant [Crooke v. Maxwell, Case No. 
3,413], which came on for trial in February, 
1867, before the coiurt and a jury, upon the 
following agreed statement of facts, dated 
May 27th, 1864. 

[Here follow, substantially in full, the 
agreed statement of facts referred to, and 
the decision of SMALLEY, District Judge, 
thereon. Both will be found in the prior re- 
port of that case. Case No. 3,413.] 

On the 20th of February, 1867, this mo- 
tion to open the judgment of September 30, 
1862, was made, and, at a subsequent day 
in the term, judgment was rendered on the 
verdict in favor of the defendant, in the sec- 
ond action. 

SMALLEY, District Judge. The question 
arising in this case is whether the plaintiff 
is entitied to have the judgment in the suit 
commenced in 1860 opened, and to have the 
errors made in the assessment of damages 
therein corrected. The power of the court 
to open a judgment for the correction of such 
errors in the assessment of damages as are 
claimed to have been made in this case is 
not denied; and, if it were, it is too well 
established, both in the state and the federal 
courts, to require authorities to sustain it. 

It is claimed that the plaintiff has been 
guilty of laches in presenting and prosecut- 
ing this claim, and is, therefore, without re- 
dress, although the government, through Its 
officers of the customs, has, in violation of 
law, and against the decisions of the com-ts, 
extorted from him quite a large sum of 
money, which it has heretofore refused to re- 
fund. It should be borne in mind, that all 
the invoices, entries, and other evidence to 
prove these claims, were in the custom 
house, subject to the examination of, and un- 
der the exclusive control of, its officers, and 
only accessible to the plaintiff by special 
favor; and that the plaintiff had no reason 
to distrust the correctness of the custom- 
house adjustment of the 25th of September, 
1862, at the time, although he had no knowl- 
edge when it was made. In looking into the 
matter, in January, 1863, he discovered some 
errors, and was then induced to make a 
further examination, in which he discovered 
many more, and in April, 1863, he com- 
menced a second suit, when he should have 
moved to open the judgment in this one. 



[6 Fed. Cas. page 869] 



Immediately upon an adverse termination of 
tlie second suit, lie made tlie present motion. 
By tlie bill of particulars filed in the second 
suit, on the 13th of May, 1863, the defendant 
•was apprised of the full extent and charac- 
ter of the plaintiff's claim, so that but a 
small interval of time had elapsed after the 
filing of the custom-house adjustment of Sep- 
tember, 1862. Certainly, the plaintiff's de- 
lay, under the circumstances, ought not to 
defeat or prejudice his legal or equitable 
right to the money wrongfully -jivithheld from 
him. 

I regret that the government of the United 
States should resort to such a defence, and 
do not believe that, upon mature considera- 
tion, it will persist in it If the suit were 
one between citizens only, a defendant would 
badly tarnish his reputation by insisting up- 
on such a defence, and few lawyers would 
be willing to stand up in court and defend 
his cause. 

It is ordered that the judgment rendered 
on the 30th of September, 1862, for the 
amount reported by the custom-house oflGL- 
cers, be vacated; that the order of reference 
made in the suit be revoked; and that the 
assessment of damages therein be referred 
to Kenneth G. White, Esquire, United States 
commissioner, under the same rule as to no- 
tice, and other questions thereto appertain- 
ing, as was prescribed by this court in the 
ease of Benkard v. Schell [Case No. 1,307]; 
and that, upon such assessment, the defend- 
ant be credited and allowed the amount paid 
on the 21st of October, 1862, as appears of 
record. 



OROPLEY (UNITED STATES v.). See Case 
No. 14,892. 



Case No. 3,416. 

CROPPER et al. v. COBURN et al. 

[2 Curt. 465.]^ 

Circuit Court, D. Massachusetts. Oct. Term, 
1855. 

Injukotion to Sheriff — Levy on Firm: Prop- 
ebtt — conounuent jukisdiction. 

1. The fifth section of the act of March 2, 
1793 (1 Stat 334), which forbids this court to 
grant an injunction to stay proceedings in a 
state court, does not restrain it from enjoining 
a sheriff from levying on the property of A. on. 
a process against B. 

[Cited in U. S. v. Collins, Case No. 14,834; 
Daly V. Sheriff, Id. 3,553; Perry v. Sharpe, 
8 Fed. 23.] 

2. A court of equity will enjoin the levy of an 
execution against one partner, on property of 
the firm, in which it is admitted he has no in- 
terest which can pass by a sale; and this, 
though the bill does not pray for a dissolution. 

[Explained in Peek v. Schultze, Case No. 
10,895.] 

3. If the law of the state has provided for 
relief at law in the state courts, which equity 

^ [Reported by Hon. B. "R. Curtis, Circuit 
Justice.] 
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alone could previously give, this does not affect, 
the equitable jurisdiction of the courts of the 
United States. 
[Applied in Frazer v. Colorado Dressing & 
Smelting Co., 5 Fed. 164.] 

4. If an officer attach and take possession of 
personal property of a firm in Massachusetts, on 
a writ against one partner who has no equi- 
table interest in such property, he is a tres- 
passer. 

5. Semhle, the Revised Statutes of Massa- 
chusetts (chapter 90, §§ 73-76) do not apply to 
attachments of partnership property, but only 
to the property of part owners, who are ten- 
ants in common. 

This was a suit in equity by two partners, 
to enjoin the creditor of one of them, and al- 
so the sheriff, from laying or continuing an 
attachment on property of the firm. The bill 
was demurred to. So much of the bill as 
was material to the points raised is as fol- 
lows: "John Cropper, of Nottingham, in the 
kingdom of Great Britain, and a citizen and 
subject of said kingdom, and an alien, and 
Francis Hemsley, of New York, in the state 
and district of New York, and a citizen of 
said state of New York, bring this their bill 
against Daniel J. Cobum, of Boston, and 
Joseph Butterfield, of Lowell, both in the 
state and district of Massachusetts, and both 
citizens of said state of Massachusetts. And 
thereupon your orators complain and say, 
that on or about the year 1849, your com- 
plainants formed a copartnership under the 
style of Hemsley & Cropper, and that said 
firm has ever since dealt in laces, embroider- 
ies, and other goods in the said city of New 
York, and as such copartners, on the twen- 
tieth day of January, 1855, were the owners 
of certain merchandise, of the value of ten 
thousand dollars, a schedule of which is here- 
to annexed, marked A, and which your com- 
plainants pray may be taken as a part of 
this their bill of complaint which was stored 
by the said Hemsley & Cropper in the United 
States warehouse, in said Boston. And your 
complainants fmrther say, that the respond- 
ent, Joseph Butterfield, sued out of the clerk's 
office of the court of common pleas for the 
county of Suffolk, a writ directed to the sher- 
iffs of the several coimties of said state of 
Massachusetts or their deputies, and bearing 
date January 20th, 1855, and returnable to 
the term of said court to be holden at Boston, 
aforesaid, on the first Tuesday of April, 1855, 
against the said Francis Hemsley, for a pri- 
vate debt and liability of the said Hemsley 
to the said Buttei*field, and on the same day 
placed the same in the hands of the defend- 
ant Coburn, for service, then and ever since a 
deputy of the sheriff of the county of Suffolk. 
And your complainants further say, that the 
said Cobum, by vh'tue of said writ, on the 
said twentieth day of January, 1855, at- 
tached and seized the merchandise aforesaid, 
property of said firm of Hemsley &■ Ci'opper, 
and removed the same fi:om the possession 
and control of your complainants, and still 
holds the same under said attachment And 
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your complainants further say, that large 
claims and debts, and liabilities, are out- 
standing against said firm of Hemsley & 
Cropper, and more than sufficient to absorb 
all the partnership property of said firm, and 
the interest of said Hemsley in said copart- 
nership, and that after the payment of said 
partnership debts and liabilities, no surplus 
or interest in said copartnership wiU remain 
to the credit of the said Hemsley, and that 
the merchandise so as aforesaid attached, is 
required to pay and discharge the debts and 
liabilities of said copartnership, and that your 
complainant, John Cropper, is solvent. And 
the complainants further say, that the mer- 
chandise attached by said Oobum, is daily 
diminishing in value, and if not soon sold, 
TviU become unsalable and valueless. And 
your complainants further say, that they 
have frequently applied to the said respond- 
ents, and informed theni that the said Hems- 
ley had no interest in said merchandise or in 
said copai-tnership after the payment of its 
debts and liabilities, and requested the said 
defendants to restore said merchandise to the 
possession of youi' complainants, but the re- 
spondents refused so to do. And yom* com- 
plainants well hoped that no disputes would 
have ai'isen touching the said merchandise 
and the property in the same, but that the 
said defendants would have complied with 
the reasonable request of your complainants, 
as in conscience and equity they ought to 
have done. And your complainants fm'ther 
say, that said defendants sometimes allege 
and pretend that said Hemsley has an at- 
tachable interest in said copartnership, and 
that a large siu*plus will remain to the said 
Hemsley after the payment of the partner- 
ship debts and liabilities of said firm. Where- 
as, your orators charge the contrary thereof 
to be the truth. To the end, therefore, that 
the said defendants may, upon their several 
and respective oaths, full, true, direct, and 
perfect answer make to all and singular, the 
matters hereinbefore stated and charged as 
fully and pai*ticularly as if the same were 
hereinafter repeated, and they thereto sev- 
erally interrogated, and that an account may 
be taken of the assets and liabilities of the 
copartnership, and that the interest of said 
Hemsley in said copartnership may be ascer- 
tained, and that said defendants and their 
agents may be restrained from selling or 
otherwise disposing of said merchandise, so 
as aforesaid attached, and that said attach- 
ment may be dissolved, and that the defend- 
ants may be dea*eed to deliver up and return 
said merchandise to your complainants, dis- 
charged of said attachment, and to pay to 
your complainants damages for the attach- 
ment and removal of said merchandise, and 
the injury your complainants have thereby 
sustained, and that your complainants may 
have such other and further relief in the 
premises, as the nature of their case shall re- 
quire, and to your honors shall seem meet. 
May it please your honors to grant unto your 



complainants the most gracious writ of sub- 
poena of the United States of America, to be 
directed to the said Daniel J. Coburn and 
Joseph Butterfield, thereby commanding 
them at a certain day and under a certain 
pain therein to be specified, severally to be 
and appear before your honors in this hon- 
orable court, and then and there to answer all 
and singular the premises, and to stand to 
perform and abide such order and decree 
therein, as to your honors shall seem meet 
and your orators shall ever pray." 

Hutchins & Wheeler, for complainants. 
Mr. Dean, contra. 

CURTIS, Circuit Justice. The fii-st question 
is, whether this com't is restrained from 
granting the injunction prayed for, by that 
clause of the fifth section of the act of March 
2, 1793 (1 Stat 334), which provides, "nor 
shaU a writ of injunction be gi-anted to stay 
proceedings in any court of a state." ' The 
gist of the complainants' bill is, that under 
process against Hemsley, the creditor and 
the sherifE have taken property in which he 
has no equitable interest whatever; and that 
the aid of a court of equity is needful to as- 
certain that he has no interest therein, and to 
protect the real owner. 

It must be admitted that an attachment on 
mesne process, out of a state court, which the 
sherife is authorized by that process to make, 
is a proceeding in a court of a state, within 
the meaning of this act of congress; for the 
word "proceedings" may properly include all 
steps taken by the court, or by its officers un- 
der its precepts, from the institution of the 
suit to the dose of ttie final process which 
may issue thereon. 

But it is equally dear, that an attachment 
on mesne process, which the sheriff was not 
authorized by that process to make, is in no 
sense a proceeding of the court from which 
such process issued. Thus, if a sheriff imder 
a writ of attachment against the property 
of A, should take his body, or the property 
of B, this would not be a proceeding of the 
court, but a mere trespass, for which any ap- 
propriate remedy may be instantiy sought in 
any court having jurisdiction. And, accord- 
ingly, it was hdd, in Sloeumb v. Mayberry, 
2 Wheat [15 U. S.] 1, that though the state 
courts could not interfere with seizures made 
by officers of the United States, for breaches 
of laws of the United States, yet where, un- 
der authority to seize a vessel, an. officer 
seized the cargo with the vessel, the owner 
might at once bring replevin in a state 
court. As Chancellor Kent has expressed it 
in 4 Comm. ^0: "If a marshal of the United 
States under an execution in favor of the 
United States against A, should seize the per- 
son or property of B, then the state courts 
have jurisdiction to protect the person, or 
property so illegally invaded; "and it is to be 
observed that the jurisdiction of the state 
courts in Rhode Island was admitted by the 
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supreme court of the United States, in Slo 
cumb V. Mayberiy [supra], upon this very 
ground." Yet this is but the converse of the 
question we are considering; for the state 
courts can no more interfere with the pro- 
ceeding of the courts of the United States, 
than the latter can with the former. McKim 
V. Voorhies, 7 Cranch [11 U. S.] 279. Prop- 
erty attached on mesne process which does 
not authorize its seizure, is not in the custody 
of the law, and such attachment is not a 
proceeding of the court out of which the pro- 
cess issues. 

The real question is therefore, whether on 
a writ against Hemsley alone, the sheriff was 
authorized to attach the property of an in- 
solvent firm of which Hemsley was a mem- 
ber, in which property, it is admitted by the 
demurrer, he had no equitable interest. The 
manner in which individual creditors may at- 
tach or levy on the property of a firm in 
which their debtor is a partner, has given rise 
to mudi discussion, and to some diversities 
of decision in the different states. The deci- 
sions are collected in 1 Hare & "W. Lead. 
Oas. 454r-478. It would be useless here to 
examine them, or display those diversities. 
The writ of attachment in the case imder 
consideration is governed by the laws of 
Massachusetts; and in this state, since the 
case of Pierce v. Jackson, 6 Mass. 242, the 
law has been, as it respects personalty, that 
only the interest which may remain to the 
debtor after payment of the partnership 
debts and of any balance he may owe to the 
firm, can be attached by his creditor. Allen 
V. Wells, 22 Pick. 453. Accordingly, it was 
held in Blanchard v. Coolidge, 22 Pick. 155, 
that where a partner had no interest in the 
stock except a share of expected profits, and 
there had been no profits, he had no attacha- 
ble interest, and trover would lie against the 
attaching oCacer. The case of Peck v. Fish- 
er, 7 Gush. 386, points out the distinction, as 
held in Massachusetts, between real and per- 
sonal estate. This makes the validity of the 
attachment depend npon the ultimate inter- 
est of the debtor; and as it is admitted in 
this case, he had no such interest, and that 
nothing would pass by a sale of it, it follows 
that the attachment was unlawful. 

I am aware that in some other states, the 
tenancy in common which exists at law 
among copartners, is alone considered at law; 
and that a court of law will execute its pro- 
cess on partnership property, as if the part- 
ners were tenants in common merely, leaving 
the pm*chaser and the other partners or the 
creditors of the firm, to adjust their relative 
rights in a court of equity. But, as I under- 
stand, this has not been ttie law of Massachu- 
setts in reference to personal estate; and a 
creditor who attaches, or levies on property 
of a partnership, in which his debtor, though 
a member of the firm, has no substantial in- 
terest, is a trespasser. 

This being so, it is argued, that the com- 
plainants should have resorted to an action 
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at law, by which they had a complete reme- 
dy. But it must be remembered, that though 
it is now admitted by the demurrer, tliat 
Hemsley has no interest, when the bill was 
filed it did not appear that it might not be 
necessary to have an account taken, ta ascer- 
tain this fact Indeed, it may still prove to 
be necessary; because, if the demm-rer be 
overruled, the defendants may answer, and 
deny what they now, for glie purposes of the 
demmrer, admit. 

When it is necessary to take such an ac- 
count, which a com*t of law has only very 
inadequate means of doing, and which, in 
trespass or trover, can only be taken, by and 
before a jury in Massachusetts (Whitwell v. 
Willard, 1 Mete. [Mass.] 216), there is not an 
adequate remedy at law; anh if equity has 
jm'isdiction on this ground, it is not defeated 
by an admission made by the defendant in 
the course of the suit, which renders an ac- 
count xmnecessary. If it were, the defend- 
ant could admit the plaintiff out of court. 

It is further insisted in support of tbi^ 
ground of demurrer, that the Revised Stat- 
utes of Massachusetts (chapter 00, §§ 73-7G), 
provide a complete remedy at law, by ena- 
bling the copartner to give a bond to the offi- 
cer, to pay to the attaching credit&r, the ap- 
praised value of his debtor's share of the 
propei-ty attached. 

I think it extremely doubtful whether this 
statute can be made to apply to attachments 
of copartnership property. The value of a 
share of a tenant in common is generally 
capable of being ascertained without much 
dtSiculty. But, as has already been said, it 
is only the interest which may remain to 
the debtor as a partner, after payment of 
the partnership debt and any balance due 
from him to the firm, which the creditor can 
attach; and how is it possible for appraisers 
to fix the value of this interest? Their ac- 
tion must be founded on the merest con- 
jecture. It would seem, that these provisions 
must be understood as limited to the case 
they speak of, namely, part owners, as dis- 
tinguished from partners. But, however 
this may be, it is very clear that no law of 
a state can force an alien, or a citizen of an- 
other state, in a controversy with citizens of 
Massachusetts, to forego a remedy which 
would otherwise exist in equity, under the 
constitution and laws of the United States. 
When the judiciary act (1 Stat. 73) speaks 
of a plain, adequate, and complete remedy at 
law, it refers to the common law, not the 
statutes of the states. Robinson v. Camp- 
bell, 3 Wheat [16 U. S.] 212; Bodley v. Tay- 
lor, 5 Cranch [9 U. S.] 191; U. S. v. Howland, 
4 Wheat [17 U. S.] 108; Boyle v. Zacharie, 
6 Pet [31 U. S.] 648. The equity juiusdiction 
of the courts of the United States is the same 
in all the states. Besides, the statute has no 
application to a case where the defendant 
in the action has no attachable interest I 
am of opinion, the bill shows a case in which 
this court has jurisdiction. 
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But the defendants still deny that upon 
the allegations of this bill the plaintiffs are 
entitled to relief, b'^cause a court of equity 
will not interpose to restrain a creditor from 
proceeding at law, to levy his execution on 
partnership property; it will allow him to 
woric out his legal remedy by a sale, and 
then interpose and have an account taken 
and the equities adjusted. Chancellor Kent 
so held in Moody v. Payne, 2 Johns. Ch. 548, 
and he adheres in his Commentaries (3 
Comm. 77, note) to the correctness of this 
decision, as the result of the authorities; 
though he admits that the more fit and suit- 
able rule of practice would seem to be, to 
have the adjustment of the partnership ac- 
count precede the sale. Mr. Justice Story 
(Story, Partn. 380) concludes that this is 
in fact the practice, according to the de- 
cisions. And of this opinion was the chan- 
cellor of New Jersey, in Oammaclc v. Johns- 
ton, 1 Green, Ch. £2 N. J. Eq.] 163; and the 
same opinion is held in Ohio (I»laee v. Sweet- 
zer, 16 Ohio, 142), and seems to be enter- 
tained in Maine (Thompson v. Lewis, 34 
Me. 167). "Without expressing any opinion 
on what Chancellor Kent calls "this litigious 
subject," it Is only necessary to observe, 
that in tliis ease, it being admitted by the 
demurrer that the debtor partner has no 
interest, the decision in Moody v. Payne 
does not apply. The question there made 
AT as, whether a court of equitj' would re- 
strain the sale, till the quantum of interest 
should be ascertained. If there be no inter- 
est on which to levy, there is no right to 
proceed at law against the property. And 
where, as in Massachusetts, an attachment 
on mesne process may be made, and the 
property taken into the possession of the 
sheriff, and kept for months, and even, years, 
before a judgment is rendered, it would be 
a hardship indeed, if the firm were obliged 
to await a sale of that which has no exist- 
ence, in a case where, as here, the debtor 
partner has no interest The firm and its 
creditors are no more compelled to await a 
sale before applying to equity for relief, than 
before bringing an action of tort at law, in 
a case where the officer is a trespasser. 

It is objected that this bill contains no 
prayer for a dissolution. Speaking gen- 
ei-ally, a court of equity will not take an 
account between partners, during the con- 
tinuance of the partnership. The reason 
is, that the balance will probably fluctuate 
while the business continues. But this rule 
though admitted to exist, (and Sir John 
Leach denied it altogether in Harrison v. 
Armitage, 4 Madd. 143; and Richai-ds v. 
Davies, 2 Russ. & M. 347,) is but a general 
rule, to which some exceptions have been 
made, when necessary to conform the prac- 
tice of the court to the wants of its suitors, 
and to prevent a failure of justice. The 
cases on this subject are reviewed by Lord 
Chancellor Cottenham in Wallwoi-th v. Holt 
4 Mylne & O. 619, and mpre recently by Lord 
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Langdale in Richardson v. Hastings, 7 Beav. 
307. The result of all the cases in their judg- 
ment is, that the rule which denies the as- 
sistance of the court, where a dissolution is 
not prayed for, is not of universal applica- 
tion. 

In my opinion, it does not apply to the 
case at bar. Where the court is asked to or- 
der an account between partners, in order 
to determine, whether, at the time of the at- 
tachment, the partner proceeded against at 
law by his creditor had any beneficial in- 
terest in the property attached, the same 
rpnson for refusal to proceed, does not exist 
as in case of a suit between partners, where 
the object is, to ascertain their relative 
rights, with a view to decreeing the payment 
of a balance by one to the other. The cred- 
itor attaches the interest of one partner as 
It exists at the time of the attachment Sub- 
sequent changes in the relations of the part- 
ners, inter sese, or in the rights of creditors, 
which are only substituted rights of the part- 
ners, are not necessary to be ascertained. 

The objection that the court would be do- 
ing but incomplete and temporary justice, 
is inapplicable. For the object in hand, the 
inquiry would be final, and its result not af- 
fected by the subsequent continuance of the 
business of the firm. The contrary rule 
would put it in the power of any creditor of 
an individual partner, to force a di^olution 
of the firm by making an attachment of part 
of its properly; or to deprive the firm of all 
remedy in equity, for the ascertainment, 
upon a bill by the firm, of the just rights of 
the attaching creditor, or of the purchaser 
on execution. Suppose a creditor who has 
purchased on execution, the beneficial in- 
terest of a partner in certiiin' property of 
the firm, files his bill for an account to as- 
certain what that interest was. Can he 
force a dissolution? I apprehend not And 
if not I do not perceive why the court may 
not interpose on the application of the firm, 
to take a similar account for the same pur- 
pose. Especially should this be so, in a 
case like the present, where the demurrer ad- 
mits, that the debtor partner had no interest 
and consequently, as the case is now pre- 
sented, no account is to be taken. 

;rhe demurrer is overruled, and the defend- 
ams must answer. 
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CROPPER V. NELSON. 

[3 Wash. 0. 0. 125.]* 

Circuit Court D. Pennsylvania. Oct. Term, 
18U. 

Imtekested Witxess. 
1. In an action on a bill of exchange, brought 
by the endorsee of the second endorser, against 

^ [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, unde^- the 
supervision of Richard Peters, Jr., Esq.] 
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the payee, who had endorsed the bill to the 
plaintiff; the plaintiff's endorser cannot be a 
witness to prove that the bill belongs to him. 

2. Exchange is to be settled at the rate pre- 
vailing at the time of the verdict. 
[Cited in Weed v. Miller, Case No. 17,346.] 

Action on a bill against the payee, who en- 
■dorsed it to one B., in blank, who endorsed it 
in full to the plaintiff. The defendant offer- 
■ed B., to prove that he is the real owner of 
this bill, in order to show a want of juris- 
diction in the court; B. being a citizen of 
this state. 

BY THE COURT. The witness cannot be 
admitted to swear himself into an interest 
It would be a great temptation to perjinry to 
fidmit him. 

THE COUHT directed the jury to settle the 
exchange, (this being a sterling bill,) as of 
this day, which is from IS to 20 per cent be- 
low par. 
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CROPSEY V. CRAJSTDAUi. 

[2 Blatchf. 341; ^ 10 N. Y. Leg. Obs. 1.] 

Circuit Court, S. D. New York. Oct 15, 1S51. 

Lien of JuDGJtEXT. 

1. A judgment or decree docketed in a court 
of the United States for the southern district 
of New York is a lien on the lands of the de- 
fendant in whatever county of the district they 
are situated. 

2. It is not necessary to the creation of such 
c a lien that a transcript of the judgment or 

decree should be filed in the office of the clerk 
of any county in the district. 

3. The statutes of New York which limit the 
duration of the lien of the judgments and de- 
crees of the state courts apply to the judg- 
ments and decrees of the courts of the United 
States within the state. But the Neiv-York 
statute of May 14, 1840 (Laws 1S40, c. 3S6, § 
26), prescribing what acts are necessary to be 
done to create the lien of a state judgment or 
decree, does not apply to the judgments or de- 
crees of a court of the United States. 

The libellant [Ellas Cropsey] obtained a de- 
cree in this court, on appeal from the dis- 
trict com't in a suit in personam, in admiral- 
ty, against the respondent [Joshua Crandall] 
and one [Charles] Oleaveland, Ms stipulator. 
The decree was duly docketed in this court 
and an execution was issued upon it against 
Cleaveland, on which real estate of his, 
situated in Williamsburgh, Kings county, 
was about to be sold. The decree was not 
docketed in Kings county, nor was any tran- 
script of it filed in that county. Cleaveland 
now moved to set aside the execution against 
him, or the ground that, under the 26th sec- 
tion of the act of the legislature of New- 
York of May 14, 1S40 (Laws 1840, c 3S6), no 
lien could attach to his real estate in Kings 
county until a transa-ipt of the decree was 
filed in the office of the clerk of that county. 

^ [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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Before NELSON, Circuit Justice, and 
BETTS, District Judge. 



TED3 COURT held that a judgment or de- 
cree docketed in a eom:t of the United States 
for the southern district of New-York was a 
lien upon the lands of the defendant in what- 
ever county in the district they might be sit- 
uated; that it was not necessary to the crea- 
tion of such lien that a transcript of the 
judgment or decree should be filed in the of- 
fice of the clerk of any county in the disti'ict; 
that the statutes of New-York which limited 
the duration of the lien of the judgments and 
deci'ees of the state com'ts applied to the 
judgments and decrees of the com-ts of the 
United States within the state; but that the 
New-York statute of May 14th, 1840, pre- 
scribing what acts were necessary to be done 
to create the lien of a state judgment or de- 
cree, did not apply to the judgments or de- 
crees of a court of the United States. 

Motion denied. 

[NOTE, The following opinion is published 
from 19 Betts, D. C. MS. 112: 

[October 14, 

[BETTS, District Judge. Am action in 
personam was instituted by the libellant 
against the respondent on the 17th of Octo- 
ber, 1849. After a default against the re- 
spondent and various intermediary proceed- 
ings, he put in an answer, and on the 4th of 
November, 1850, filed a stipulation entered 
into by Charles Cleaveland to pay the' money 
awarded by the final decree rendered in this 
court or in any appellate court. The cause 
was heard in court and a decree rendered 
for the libellant for the sum of $421.75, 
on the 28th day of December thereafter, and 
execution therefor issued against him Jany. 
31, 1851. On the 4th of February an order 
was entered for the stipulator to show cause 
why he should not perform his stipulation, 
and the 15th day of the same month a decree 
was rendered against him upon the stipula- 
tion, that he pay and satisfy the said sum 
of $226.17 the amount of the decree unpaid 
and which decree was then docketed by the 
clerk in the docket book of judgments of 
the court On the 29th of April execution 
was issued on the last mentioned decree 
against the said stipulator and delivered to 
the marshal, who levied it on certain real 
estate situated in ■Williamsburgh, Kings'* 
county, and advertised the property for sale 
on the 7th day of October instant 

[On an affidavit by the stipulator, that no 
notice of the advei-tisement had been pub- 
licly affixed at Williamsburgh, and that the 
decree had not been docketed in the clerk's 
office of Kings county and that a large 
amount of real estate consisting of numerous 
distinct parcels and lots, were advertised by 
the marshal for sale, this coux-t ordered a stay 
of proceedings on the execution to enable the 
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stipulator to move to quash tlie execution or 
for ottier relief. 

[On the hearing of the motion the libellant 
proved that notices of such sale had been 
duly affixed in three of the most public 
places in William shurgh to the knowledge of 
the stipulator and that he had applied at 
the marshal's office for a short stay of sale, 
promising if it was adjourned one week he 
would in the mean time pay the debt, in- 
terest and costs. It was stated on argument 
and not denied that the reason so many par- 
eels of land were levied on was • that the 
property was largely encumbered and it was 
impossible to obtain bids on any particular 
lots, sufficient to satisfy the decree. The 
equities of the motion being thus met and 
repelled, the right of the stipulator to relief 
rests solely upon the question of law raised, 
whether the judgment or decree of this court, 
binds real estate in Kings county, without 
the judgment is also docketed in the clerk's 
office of that county. 

[The argument for the defendant is that 
the act of congress July 4, 1840 [5 Stat. 3^3], 
adopts the law, of the state of New York 
then in force, and renders the same proceed- 
ings necessary in the United States courts, 
as in the state tribunals to obtain a lien by 
judgment on real estate. The language of 
the act is this "judgment and decrees here- 
after rendered in the circuit and district 
courts of the United States within any state, 
shall cease to be liens on real estate or chat- 
tels real in the same manner and at like 
periods as judgments and decrees of the 
courts of such state, now cease by law to be 
liens thereon." The section then repeals the 
8th, 9th and 10th sections of the act of the 
preceding session, March 3, 1839. The pro- 
visions of those repealed sections will indi- 
cate what pai'ticular purpose and object con- 
gress had in mind and intended to effect in 
the passage of the act of 1840. 

[The 10th section limited the duration of 
judgment liens, but was so framed as to work 
gi-oss inequalities between judgment credit- 
ors, for under it a judgment rendered the 2d 
of March held its lien but five years, whilst 
one given two days after, would retain it ten 
years, and besides retroacted without notice, 
upon the rights of judgment creditors .al- 
ready acquired cutting them off from the 
remedy the law had given them on a judg- 
ment duly recorded. 5 Stat 338. It was pal- 
pable that private suitors and the United 
States themselves might be great sufferers 
under the act, for on the records of the fed- 
eral com'ts in this state, there remained at 
that day unsatisfied judgments in favor of the 
United States to an amount of millions of 
dollars. It was fm-thermore manifest that 
the legislation was aimed solely at this state 
and had been promoted either by the influ- 
ence of local officei-s here, or practitioners in 
the state com-ts, to be benefitted by it. Con- 
gress had every motive and interest opposed 
to partial legislation of that character, and 



at the first session after that enactment re- 
pudiated all three provisions and adopted 
regulations which should be common to all 
the states. The bill was reported to the sen- 
ate by the judiciary committee April 18, and 
was passed without amendment and sent to 
the house April 29. Senate Jour. 1840, pp. 
323, 344. It was reported to the house by 
their judiciary committee without amend- 
ment June 19, and was read and passed June 
20 (House Jom-. 1840, pp. 1134, 1135) and ap- 
proved July 4, 1840.^ 

[It is plain upon this law as also on that of 
1839 that congress acted npon the assumption 
that judgments and decrees of the United 
States com'ts are liens on real estate, and 
meant only to provide the compensation 
clerks of courts should receive for searches 
therefor, and to fix the time when such liens 
should terminate and cease. In. both these 
particulars it referred to the existing laws of 
the state; and by the act in force when this 
law passed the senate, the judgment ceased 
to bind lands after ten years as against bona 
fide purchasers. 2 Rev. St. p. 350, § 3. 
After the above act had passed the senate, 
and whilst it lay unacted upon in the house, 
the le^slature of New York, May 14, 1840, 
passed an act "concerning costs and fees in 
courts of law and for other pm-poses," the 
25th section of which, it is contended, is 
adopted by the act of congi'ess, and governs 
the present case. That section is as follows: 
"No judgment or decree which shall be en- 
tered after this act takes effect, shall be a 
lien upon real estate, unless the same shall 
be docketted in books to be provided and kept 
for that purpose by the county clerk of the 
county where the lands are situated." And 
by the last section, it was declared the act 
should take effect the first day of June next 
Sess. Laws N, Y. 1840, cc. 334, 336, 386. 

[This act did not alter the existing law of 
New York respecting the running out or ter- 
minating of judgments liens; they remain as 
before extinguishable by payment or pre- 
sumption of payment (2 Eev. St. p. 301, §§ 46, 
47), or the lapse of ten years after they were 
docketted (4 Kent, Comm. 435; 2 Rev. St. 
359, § 4). It in effect merely took away the 
privilege granted by previous laws for exe- 
cutions to be issued to sheriffs of different 
counties on judgments or decrees of the high- 
est courts, in all cases, and limited the power 
to sell real estate, to executions on judgments 
thereafter docketted in the county where the 
land lay. Liens by judgment or decree are 
made local and territorial and must be re- 
corded or registered in the county in which 
the real estate is situated. The jurisdictions 
of the supreme court and county courts are 
placed on the same footing in this respect 
But this is no regulation of the manner or 
period in which existing liens shall cease. 
It declares when only they shall come into 
being and* effect The Revised Statutes had 
fixed the period when judgment liens should 
cease. No execution could be issued upon 
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them after two years, unless revived by scire 
facias, and after tlie lapse of 10 years they 
cease to be liens against bona fide purchas- 
ers (2 Rev. St. p. 359, § 4), and after 20 years 
they will be presumed satisfied and paid (Id. 
p. 228, §§ 46, 47; Id. § 1). 

[It is not to be supposed congress would 
make the validity of judgments and decrees 
in the United States courts dependent upon 
the acts of county clerks or other local offi- 
cers of the states over whom it could have 
no control. Shrew v. Jones [Case No. 12,818]. 
Upon the hypotheses of the argument for the 
defendant, the judgment of the federal comrt^ 
although operating throughout the district 
(SeUers v. Corwin, 5 Ohio, 398), yet affords 
creditors no remedy for their debts, against 
the real estate of debtors situated within the 
disti-ict without the conciuTence and co-oper- 
ation of a state clerk in each county within 
the respective United States districts. It 
would require a vex-y plain expression of the 
intention of congress so to trammel the ac- 
tion of its own courts, and the remedies 
therein, before the appropriate remedy could 
be denied them, upon the terms or operations 
of the state law alone. If the law now re- 
quires a judgment of the United States 
courts to be registered to bind real estate 
there, it also requires the same act to be done 
in the county clerk's office in the city of New 
York, aaid in effect abrogates the duties of its 
own officers and transfers them to a county 
officer of the state, who may perform the 
service or not at his option. The improb- 
ability that any such intendments could have 
entered into the enactment of the act of 
1840, supplies a sti-ong reason against that 
interpretation of it The language of the act 
is fully satisfied by holding that it applies 
not to the manner of creating liens, but ex- 
clusively to the mode and time of terminat- 
ing them, and through which parties affected 
by them can become freed from their lien. 
So far as the meaning of congress as to the 
description of state laws which were to be 
adopted by this statute, can be inferred from 
the existing condition of the United States 
law in respect to the state of New York, the 
act of 1840 most palpably had reference to 
the statutes for a long time in force here, and 
not to one, only passed in this state twenty 
days previously, and in which the provision 

, in question seemed to be thrown in casually 
in a very short section, the act being a long 
one and by its title seemingly devoted to 
other objects. 

[Laws have been passed by the state legis- 
lature ha 1830 (2 Rev. St., 1st Ed., p. 557, 
§§ 41-^), and in 1832 (Sess. Laws, c. 
210, § 2), to have transcripts of judgments 

"^ docketted in the United States courts in this 
state, obtained by the clerks of the supreme 
comrt of the state and made part of their 
dockets, to be kept and examined the same 
as state judgments. 

[The state having no authority to enforce 
the execution of the law, it is not probable. 



that the act of congress of 1839, was passed 
in part with a view to aid that object Sec- 
tion 8 durects the derk of the United States 
courts in the city of New York, to ti-ansmit 
certffied copies of his judgment dockets to 
the clerk of the state supreme court in the 
city of New York. 5 Laws U. S. 338. This 
act must at all events be taken as express- 
ing the extent to which congress was willing 
to go at that time in maldng the dockets of 
judgments in the United States courts in this 
state, conform to and become part of the 
state dockets, and as has been before shown, 
after the experiment of one year, congress 
withdrew even this concession and repealed 
the provision absolutely substituting nothing 
of like character in its place. This would 
denote an intention to leave the matter 
of docketttng judgments and searches in re- 
spect to them, wholly to their own officers, 
without any reference to the method of keep- 
ing or publishing such dockets by the state 
officers. The jurisdiction of tne United 
States com-ts is territorial over districts and 
has no regard to the local subdivisions with- 
in the states of counties, cities, towns or par- 
ishes. 2 McLean, 78, 84 [Shrew v. Jones, 
Case No. 12,818]; [MassingUl v. Downs] 7 
How. (48 U. S.) 760; 1 Wall. Jr. 202 [Lom- 
bard V. Bayard, Case No. 8,469]. 

[Its processes run throughout the district 
and its offices to serve mesne and final pro- 
cesses, act ministerially in aid of the coiu'ts, 
have authority co-extensive with the district, 
and the district composes in effect but one 
county. But with respect to the supreme 
court of this state, it only acts through min- 
isterial officers appointed for the particular 
county, where its process is to be executed, 
and there would be great fitness and unity, 
(in addition to the matters of conveniency to 
parties affected by judgments) in requiring 
evidence of the existence of a judgment to be 
registered in the county whoso sheriff is to 
enforce it against real property; and those 
local officers being all alike subject to the 
state law, it is as easy to require the serv- 
ices of county clerks to keep the dockets of 
a supreme court derk as to allot the duty to 
him alone. This is wholly diffei'ent with the 
United States. A direct enactment by con- 
gress that the county clerks within the state 
of New York shall docket judgments ren- 
dered in the federal courts within the state 
would be nugatory, and an indirect require- 
ment by rendering it necessary to a judg- 
ment creditor to have it done, would in pari- 
ty of reason be equally inefficacious and 
void. 

[But as already intimated the state act of 
May, 1840, has relation only to the manner 
in which liens on land shall thereafter be 
created or acquured. It is not enough now 
under the state law to enter a judgment in 
the supreme court to render it a lien through- 
out the state, but the statute directs some- 
thing more to be done before sucn lien is 
brought into existence. Its words are, "no 
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judgment or decree which shall be entered 
after this act takes effect, shall be a lien up- 
on real estate, unless,'* &c. The registry 
within the county where the land lies, is 
thus made a condition to any lien coming 
into being. It is not the language or pur- 
pose of the act of congress to provide tor 
ci-eating or constituting liens, by Judgments 
or decrees in the manner done under the 
state law; that method was already estab- 
lished by its own laws and procedure ([Con- 
ard T. Atlantic Ins. Co.] 1 Pet [26 U. S.J 
453; 1 Kent, Comm. p. 248, note ti), and the 
plain bearing, as well as legal construction 
of the statute limits its operation to the man- 
ner and period in which existing liens shall 
cease to be such. Three methods, manner 
or periods of terminating them under the 
state are above shown to be in force, and 
those provisions only of the state law, this 
act of congress has adopted. 

[The process act requires that writs of exe- 
cution and other final process issued in 
judgments and decrees, rendered in any of 
the courts of the United States and the pro- 
ceedings thereupon shall be the same as used 
in the states respecting where the acr passed. 
May 14, 1828; 4 Laws U. S. 281, § 3. This 
statute has no relation to the point in con- 
troversy in this case, because the filing or 
entry of transcripts in a particular county, 
is no way connected with the proceeding to 
be had in executing final process on the judg- 
ment. The latter is ministerial wholly, the 
other relates to the creation of the judgment 
or its encumbrance on the property sought to 
be sold. The case of Massingill v. Downs, 
7 How. [48 U. S.] 760, before cited, is strong 
and direct to the point that the judgment of 
the United States court creates a lien in this 
state eo-extensive with the district, not to be 
divested or varied by subsequent legislation 
of the state; and as the right to this lien 
was anterior to the state act of 1840, and in 
no way derived from or strengthened by that 
act, its provisions cannot operate to divest 
the right, any more than an express legis- 
lative enactment now passed would prevent 
judgments and decrees of the United States 
courts becoming liens on real estate within 
the state. 

[The precise point in controversy on this 
motion would appear to have arisen and been 
decided in the circuit court for the eastern 
district of Pennsylvania in 1848, after the 
act of congress of 1840 went into operation. 
The court do not notice that act in its de- 
cision as in any way affecting the question. 
It must have had a most important bearing 
on the point, if the position taken for the de- 
fence is sound, because a statute of Pennsyl- 
vania limiting liens of judgments to the 
counties in which they are rendered was in 
force at the enactment of the act of congress 
and had been since 1799. The decision of 
the court was tliat the judgment in the Unit- 
ed States court was a lien throughout the 
eastern disti-ict of Pennsylvania ana was not 



limited to the county in which it was ren- 
dered or recorded. Lombard v. Bayard 
[Case No. 8,469]; 7 Pa. Law J. 250. 

[The limitation of a lien by the state law 
rests on different principles, and will govern 
its directions in the United States courts 
equally as in state courts. 1 Baldw. 273, 274 
[Thompson v, PhUlips, Case No. 13,974]. 

[I am clearly of opinion that the lien in the 
present case extended to the lands of the 
defendant in Kings county on docbetting the 
same in this court, and that the motion to set 
aside the execution must be denied with 
costs.] 

CROSBY (BOOKEB v.). See Case No. 1,593. 



Case KTo. 3,419. 

.CROSBY V. CADWALADER. 

[5 Am. Law Rev. 187.] 

Circuit Court, E, D. Pennsylvania. June 8, 
1870. 

War — LiABiDiTr op Army Officer pob Seizure 
AND Arrest. 

[Act March 3, 1863 (12 Stat, 756), provide* 
that any order of the president, or under his au- 
thority, made during the existence of the Re- 
bellion, shall be a defense to any action for 
acts done under or by virtue of such order. 
Held, that a general in the army was not liable 
for a seizure and arrests made by him, during 
the Rebellion in pursuance of instructions from 
the secretary of war; the insti*uctions of the 
secretary being, in that behalf, the act of the 
president.] 

Action [by Philander Crosby against George 
Cadwalader] for damages growing out of the 
seizure of the bark A 1, at the dose of the 
3 ear 1863, and the arrest and confinement in 
Fort Mifflin of Captain Crosby and the other 
officers of the vessel. The damages claimed 
were laid at ten thousand doUars. 

STRONG, Circuit Justice, after reciting the 
circumstances of the case as detailed by the 
witnesses, referred to the act of congress of 
March 3, 1863 [12 Stat 756], in which it is 
declared that any order of the president or 
imder his authority made at any time during 
the existence of the present Rebellion, shall 
be a defence in all courts to any action or 
prosecution, civil or criminal, pending or to 
be commenced, for any search, seizure, ar- 
rest or imprisonment made, done, or com- 
mitted, or acts omitted to be done, under and 
by virtue of such order or under color of any 
law of congress, and such defence may be 
made by special plea or under the general 
issue. He then referred to the telegraph 
despatches which had been sent from the 
secretary of war to General Cadwalader -in 
reference to the detention of the bark A 1,— ' 
the first one, several days before the seizure, 
and the second ordering the release of the 
vessel,— and said that the act of the secretary 
of war was tliat of the president If, then, 
the jury were satisfied that the defendant 
did act under authority, the law was a bar to 
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the reeoveiy of damages by the plaintiff, and 
he had to look to Washington, either to the 
court of claims or to congress, for redress. 
The jm:y, after a few minutes' deliberation, 
rendered a verdict for the defendant. 

Case No. 3,430. 

CROSBY T. CALDWEIil.. 
[Nowhere reported; opinion not now ac- 
cessible.] 



Case ISTo. 3,421. 

CROSBY V. FOLGER et al. 
[1 Sumn. 514.] * 
Circuit Court, D. Massachusetts. Oct. Term, 
1833. 
Costs — Joikt Pahties. 
In a ease of tort, several costs of travel, at- 
tendance and attorney's fees will be allowed to 
several defendants, whether the pleadings are 
joint or several. 
[Cited in The Baltimore, 8 Wall. (75 TT. S.) 
391.] 

At law. The action was trover against 
four pei-sons. No pleas were filed until Oc- 
tober term, 1833; no motion or call was 
made by the plaintiff for pleas; and no ob- 
jection was made to the pleas, when filed by 
the plaintiff. The cause proceeded to the 
jury, and the plaintiff [John Crosby, Jr.] went 
through then* side of the cause. The defend- 
ants [Philip P. Folger and others] stated 
their case, and put in some of their evidence, 
when the eoxirt intimated an opinion against 
the plaintiffs, and they became nonsuit. The 
defendants now moved for several costs of 
travel, and attendance, and attorney's fees. 
They claimed them under the authority of a 
case decided in Massachusetts (Mason v. 
Waite, 1 Pick. 452), which they thought set- 
tled this case. The plaintiff's counsel object- 
ed to the allowance of several costs at all; 
and at least, they said, they could not be al- 
lowed before the pleas were actually filed. 

Hubbard and Webster, for plaintiff. 
C. P. Curtis, for defendants. 

'I' H Hi COURT, upon the authority of Ma- 
son V. Waite, 1 Pick. 452, durected several 
costs to be allowed to the defendants. They 
thought it made no difference in a case of 
•tort, whether the pleadings were joint or 
several, as to costs. See Brown v. Steai-ns, 
13 Mass. 536. 



Case Wo. 3,42S. 

CROSBY V. 6RINNELI. et al. 
[9 N, Y. Leg. Obs. 28L] 

District Court, S. D. New York. March Term, 

1851. 
DuTT OF Cabkier— Customs and Usage — Peril 

OF THE Sea — Blowing — Sale of Damaged 

Cargo. 

1. Sea-going vessels, transporting merchan- 
dize for hire, are common carriers, and subject 

' [Reported by Hon. Charles Sumner.] 
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to the responsibility of such, when that re- 
sponsibility is not qualified by an express con- 
tract or reservation. Courts never assume to en- 
graft exceptions, beyond those indisputably set- 
tled by law, to the absolute responsibility of 
common carriers, any more upon water than 
upon land. 

2. The responsibility of a common carrier may 
be qualified by a custom or usage of estab- 
lished notoriety. 

3. If the parties annex no qualification by 
agreement to the undertaking of the master, 
the marine law applies none. The master is 
bound absolutely to deliver the cargo as re- 
ceived, unless prevented by the act of God or 
public enemies. 

4. Blowing of a vessel is a peril of the sea, 
and not, like sweating, an incident to naviga- 
tion which cannot be prevented or avoided by 
human means. 

5. A sale of the damaged cargo by the re- 
spondents, at private sale, is not one binding 
the libellant. It should have been sold at 
auction, with notice to the ship owner, or at 
least an appraisement, with notice, should have 
been made. 

This action was brought by [Joshua Cros- 
by] the master of the brig Frederick against 
[Moses H. Grinnell and others] the con- 
signees of certain hides and coffee shipped 
under two bills of lading. The bill of lad- 
ing was special, and without the usual ex- 
ception of "perils of the sea." The cargo 
was well stowed, and came out in good or- 
der, with the exception of about one hundred 
hides, which were wet. The consignees re- 
ceived the cargo, and disposed of it at pri- 
vate sale, deducting an estimated sum for 
damages to the hides. When the libel was 
filed they tendered the freight earned on the 
cargo, in part, but claimed to set off, by way 
of recoupment, the damage upon the hides, 
to the claim for freight 

E. 0. Benedict, for libellant 
D. Lord, for defendants. 

BETTS, District Judge- This action is 
brought by the master of the brig Frederick, 
to recover the balance of $697.29 freight on 
a shipment of hides and other merchandize 
of the defendants, from the port of Rio Jan- 
euro to New York. Part of the hides, when 
delivered here, were foimd in a damaged 
condition from wet or moisture. The libel- 
lant insisted that the hides were well and 
securely stowed in the ship, and, if injured 
any way on the passage, it was owing to in- 
herent defects in the articles, or to perils of 
the sea, or the blowing of the vessel, and 
that for none of those injuries the ship owner 
is responsible. 

The defendants admitted the appellant's 
right to freight for coffee as charged, $567.42. 
and to $29.97 for the hides, over and above 
the damages and deterioration sustained by 
them, which is claimed to be $100, and plead- 
ed a tender of payment of those two sums 
previous to the commencement of this suit, 
and insist the libellant is answerable to them 
for the injury the hides had received, equal- 
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ling the balance of the freight money de- 
manded. The main controversy related to 
the question whether the libellant is liable 
for the injury the hides had received. If he 
is, he denies that the amount of that injm-y 
and his responsibility has been ascertained 
in a manner to bind him. 

Another point between the parties is, 
whether the libellant has the right to apply 
the payment of ?597.3!J made to him by the 
respondents to the satisfaction of the freight 
of the hides specifically, and the balance over 
to the coffee, and thus leave no disputable 
matter between the parties; or whether the 
payment must first go to extinguish the 
freight for coffee, leaving the question open 
in this action as to his liability for the in- 
jury to the hides, and whether that inixu-y js 
equal to the balance of freight claimed. Tne 
answer insists that the libellant took upon 
himself the responsibility of a common car- 
rier, and is not discharged from it, if he 
proves the hides damaged by perils of the 
sea, or any other cause not being an act 
of God; and that the respondents are enti- 
tled to countervail the demand of the libel- 
lant for freight, by recoupment of the dam- 
ages sustained by the hides. The cargo con- 
sisted of coffee, rosewood, and about 1,100 
hides, and was all discharged in good order, 
Avith the exception of 107 hides somewhat 
wet and damaged. The stowage was proved 
to be good, and conformably to the usage of 
tx-ade, except, in regard to the hides, there 
was evidence to show it was not proper to 
lay them on rosewood, and some witnesses 
asserted it was prudent and usual, if not nee- 
essai-y, in stowing a cargo of hides, to place 
a lining of hides between the main cargo and 
the skin or sides of the vessel. 

There is nothing in the evidence to justify 
the inference that those hides were injured 
by being stowed on rosewood. There was 
no indication of wet or moisture in the wood 
when the cargo was discharged. So, also, 
the vessel came into port staunch and tight, 
and performed other voyages to the West 
Indies, and brought return cargoes of sugaxs 
undamaged, without being repaired; and 
from those circumstances it is justly inferred, 
she did not damage the cargo on tiie voyage 
in question by direct leakage. It might be 
uncertain, upon the proofs in court, whether 
all the damage to the hides occurred at sea; 
a witness to tliat point (Bullard) estimates 
that the ratio of 40 to a 1,000 of hides im- 
ported from Rio Janeiro, &c., receive shore 
damages before shipment to the extent of the 
injury these had sustained, or approximating 
to it; unless the terms of the bill of lading 
preclude the libellant raising the question in 
this case as it now stands. 

The witnesses ascribe the wetting of the 
hides on the passage, not to letting in water 
by leakage on the hides, but to the blowing 
of the ship, which arises from throwing the 
water lying about the kelson, upon the sides, 
by the rolling and pitching of the ship, and 



thus forcing it through the skin or ceiling 
upon the cargo. A lining of mats was placed 
along the sides of ^e ship, between them 
and the hides, to prevent that injmy; but 
it was proved that mats so placed are not 
sufficient security, imless of good quality, 
and laid thick, and that hides are usually re- 
qtui-ed for lining, to prevent the water or 
dampness penetrating to the body of the 
cargo. Several witnesses, experienced in 
that trade and the commerce of this port, 
testified that damages to cargo, arising from 
the- blowing of the ship, have never, within 
their knowledge, been charged upon the ship 
owner; they could not say there was any 
established usage throwing the loss upon the 
shipper or imderwriter. 

1. It is an incontrovertible point of com- 
mercial law, that sea^going vessels, transport- 
ing merchandize for hire, are common car- 
riers, and subject to the responsibility of 
such, when that responsibility is not qualified 
by an express conti*act or reservation. Ang. 
Gam §§ 87-91; 2 Kent, Comm. (6th Ed.) 599, 
60S; Hale v. New Jersey S. Nav. Co., 15 
Conn. 539. The only reported case in the 
New York coiu:ts, which has called this doc- 
trine in question, is Aymar v. Astor, 6 Cow. 
267. Judge Story and Chancellor Kent re- 
gard that case as anomalous, and that its 
principle is directly reversed by subsequent 
decisions in the same court and com-t of er- 
rors. 2 Kent,- Comm. (6th Ed.) 509, note; 
Story, Bailm. § 497; McArthur v. Sears, 21 
"Wend. 193. 

The notion that the common-law docti-hie 
is founded upon the custom of the realm, and 
ha^ no operation out of the realm, is not 
supported by the English authorities, and is 
nowhere sanctioned by the decisions of the 
courts in the United States. Ang. Carr, § 
153, note. On the contrary, it is directly re- 
pudiated in this state. EUiott v. KosssU, 10 
Johns. 1. The libellant was, accordingly, an- 
swerable, as an insurer, for the safe delivery 
of the goods shipped to the respondents, ex- 
cept in so far as that liability is qualified by 
his conti-act, express or implied. The biU of 
lading executed by the Ubellant does not 
correspond in form with those in use in Eng- 
land and this country. It is dated Rio 
Janeu:o, Sept. 23, 1848, and is as follows: "I, 
the undersigned, captain of the American 
brig Frederick, at present anchored in this 
port, to proceed to the port of New York, be- 
ing my port of discharge, declai-e that it is 
true, I have received and stowed within the 
decks of said vessel perfectly dry and well 
conditioned, account of Jo Tenio Puto, eleven 
hundred and eighty dry hides, with hau: on, 
on account and risk of whom it may con- 
cern, being marked and of the weight of and 
quantity expressed in the margm, which 1 
bind myself to deliver at the aforesaid port, 
in the name of the aforesaid, to Grinnell, 
Minturn and Co., receiving for freight one 
half cent per pound with five per cent, pre- 
mium, and for fulfillment thereof,, I bind per- 
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son, goods, and said vessel, and therefore 
have signed four bills of lading, all of equal 
tenor and date, of which one being fulfilled, 
the others shall have no validity, (Weight 
unknown.) (Signed) Joshua Crosby." 

This engagement being entered into, to be 
performed in New York, it is, as to its nature, 
obligation and interpretation, to be governed 
by the law of the place of performance. 
Stoiy, Gonfl. Laws (3d Ed.) § 280; 2 Kent, 
€omm. (6th Ed.) 459, note 6. If the con- 
ti'act is not to be construed as rendering the 
master an insurer for the safe delivery of 
this cargo by express agreement, it mani- 
festly in no way cm-tails his obligation as a 
common cai-rier imder the law of this state. 
19 Wend. 329; 7 Hill, 292. 

For the libellant, it is contended that the 
shipment of goods on a contract of afEreight- 
ment can-ies with it the implication that 
the ship is not responsible for perils of the 
sea, and that a bill of lading contahiing such 
quaUfication is not necessary ta exempt the 
ship owner from liability for any damage 
to goods coming within the description of 
losses of that character. No case has been 
produced in which that principle has been 
adjudicated. The references above given 
show that no such doctrine entered into the 
decisions made upon this subject, or has been 
recognized as law by the courts. 

The biE of lading, or other stipulation out- 
side the act of affreightment, is looked to to 
relieve the ship owner or master from the 
sti'ingeney of the obligation imposed upon 
him by law on his undertaking to transport 
goods for hire. Abb. Shipp. 322, 382, note 1; 
Citizens' Bank v. Nantucket Steamboat Ck>. 
fOase No. 2,730]. The courts never assiune 
to engraft exceptions, beyond those indisputa- 
bly settled by the law, to the absolute respon- 
sibility of common carriers, any more upon 
water than upon land. 

It is further urged for the libellant that 
the damage received by the hides in this 
instance, if not shore damage afEecting them 
when, sliipped, was incurred from the blow- 
ing of the ship on the passage, and that such 
injm*y does not arise from perils of the sea, 
or any culpable act or omission on the part 
of the ship master or owner. That it is one 
necessarily incident to water carriage, and is 
no way caxised by leakage of the ship, or 
fault of stowage, and falls within the prin- 
ciple of the case of Baxter v. Leiand [Case 
No. 1,124], decided in this court in November, 
1848, in which the court held that the owner 
was not liable to the shipper for damage to 
cargo from the sweating of the ship on the 
voyage. 

A bill of lading was executed in that case, 
jind contained the exception of liability, be- 
cause of "the dangers of the sea," or "dan- 
gers of navigation." The coiirt held those 
forms of expression were equivalent to, and 
imported no more than, the usual phrase, 
'•perils of the sea," but that, on the proofs as 
to the cause of sweating hi ships, the mjury 
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could not be properly ascribed to a peril 
of the sea. 

The court said, tempestuous and violent 
weather tends to increase the diflSculty, but 
does not produce it; aU the testimony show- 
ing that it occm-s in quiet and smooth voy- 
ages, where there is no straining or unusual 
rolling or pitching of the ship. Its causes are 
probably atmospheric, but whether asa-iba- 
ble to that source, or others more occult, it 
cannot be properly classed with perils of the 
sea. It is of ordinary occurrence, scarcely 
failing to exist in any case of navigation 
from New Orleans to northern ports in the 
cold seasons of the year. It is a quiet, seci-et 
exhalation, generated in the hold of the ves- 
sel, in no other known way produced by the 
winds and waves and navigation, than that 
those are agents and accompaniments of her 
transit out of a warm into a cold climate. 
Although, upon these considerations, the 
court did not hold the ship acquitted of her 
responsibility as a common carrier, under the 
exceptions in the bill of lading, yet it was 
added that the testimony in the cause proved 
a uniform and well understood usage in the 
trade between New Orleans and New York, 
that injuries recaved by goods from the 
sweating of the vessel should be borne by 
the goods alone. That case, then, in its ruling 
features, would meet this no farther than to 
decide tiiat the ship is not exonerated from 
responsibility for the loss from sweating be- 
cause exempted from IxabiUty for perils of 
the sea, (if this vessel could be regarded en- 
titied to such exemption,) but that the dam- 
age falls upon the shipper because of the 
character of the injmry intrinsic or inherent 
to navigation from a high to a low tempera- 
ture, without regard to the condition of the 
ship or the stowage of the cargo; and also 
because, from the usage of trade between 
New Orleans and New York, well known to 
persons concerned in it, the goods, and not 
the ship, bear the loss under such circum- 
stances. 

I think the libellant fails proving, in this 
case, that the blowing of a ship is, in its char- 
acter and cause, analogous to sweating. It 
is, doubtiess, as usual, or more so, because 
its effects are no way dependent upon change 
of climate, and, to a greater or less degree, 
occmrs in all voyages. The marine survey- 
ors examined by the libellant testify it is oc- 
casioned by water in the bottom of the ship, 
thrown up between the sides and ceiling by 
the rolling of the ship, and thus forced 
through upon the cargo. This water generally 
lies below the reach of the pumps, but the 
damage more usually occurs because of the 
insufficient pumping of the vessel. There is 
no evidence giving a different account of the 
cause of blowing. Some of the witnesses 
for the claimant impute the damage in this 
instance to sweating or blowing. They, how- 
ever, state that the stowage of hides on wood, 
particularly rosewood, occasions a sweating 
often very injurious to them. It is to be re' 
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marked, upon this testimony, that, in suppos- 
ing the damage to have arisen £rom either 
sweating or blowing, the witnesses for the 
claimants all ascribe it to improper stowage, 
both in employing rosewood for dunnage, and 
in omitting to put a sufiSeient lining between 
the hides and the dimnage and the sides of 
the ship. 

So, also, the marine surveyors say it is nec- 
essary, to protect a cargo of hides from blow- 
ing, that a lining of hides should be put be- 
tween them and the sides of the vessel, of 
several inches thickness. The evidence of- 
fered by the libellant, therefore, affords no 
groimd for bringing this case within the prin- 
ciple recognized by the court in Baxter v. 
Leiand [Case No. 1,124], for the witnesses 
agree in representing it a damage which 
might be prevented by proper stowage, or 
which, if the stowage is proper, is borne 
by the shipper or imderwriter, because it 
arises from perils of the sea. Captain 
Thompson, the marine surveyor, says un- 
derwi-iters pay for damages occasioned by 
the blowing of the vessel, as sea damage. 
To the same effect is the testimony of Mr. 
Foster, a commission merchant, engaged in 
the trade; and the other two witnesses, Cap- 
tain Candee and Sir. Nickerson, go no farther 
than to say the owner of the goods bears the 
loss when there is a certificate of the marine 
surveyors that the stowage Is good. Mr. 
Foster, a pai-tner of Nickerson, qualifies this 
statement by adding that the owner beai's the 
loss imless it amounts to an average, and then 
it is paid by the underwriter. These witness- 
es, evidently, therefore, are speaking of cases 
in which the ship owner is exempt, under the 
bills of lading, from losses arising by perils 
of the sea. The responsibility of a common 
carrier, may, no doubt, be qualified by a cus- 
tom or usage in a particular trade, or between 
particular ports of established notoriety. The 
implied assent of parties to the usage will 
properly be regarded of like force between 
them, as an express agreement Baxter t. 
Leiand [supra], and cases cited. 

The libellant claims that such custom noto- 
riously prevails in respect to the transporta- 
tion of hides, particularly from South Ameri- 
can ports to the United States. He, however, 
fm-nishes no other evidence of it than that 
above recited, and evidently the witnesses do 
not speak of a usage in any other sense than 
as distinguishing the instances in which the 
consignee or underwriter bears the loss be- 
cause it results from perils the ship is exon- 
erated from, imder the contract of affreight- 
ment To give a custom the effect of con- 
trolling the ordinary rules of law, there must 
be the most clear and satisfactory evidence 
of its long continuance and notoriety. The 
Reeside [Case No. 11,657]; Ang. Carr. § 230. 
It does not appear to me the evidence in this 
case approaches that requirement, or can be 
considered as pretending to anything beyond 
showing the usual method of adjusting losses 
of this description, when the goods are deliv- 



^ ered under an ordinaiy bill of lading. The 
biU of lading executed by the master on re- 
ceiving the hides in question on board his 
ship was special and peculiar in its terms. 
It declares it to be true that the libellant has 
received and stowed, within the decks of the 
vessel the hides in question, perfectiy dry 
and weU conditioned, which he binds himself 
to deliver at the port of New York. There is, 
as already observed, in this, no qualification 
of his full responsibility as a common car- 
rier, but, on the conti-ary, an explicit recog- 
nition of that obligation l>y the libellant in 
the express language of his rmdertaking, and 
in my opinion he must, in every view of this 
case, be answerable to the claimants for the 
damages received by the hides on the voyage. 
The bill of lading admits the hides were 
perfectiy dry and well conditioned when 
laden on board. This acknowledgment, how- 
ever, as between the immediate parties to the 
bill of lading, is not conclusive (Abb. Shipp. 
324), though prima facie evidence of the facts 
(7 Mass. 297). It is stiE competent for him 
to prove, as against the shippers, a mistake 
of fact or misinformation in that respect 
The hides were put on board in the name of 
the claimants, and the engagement, by the 
bill of lading, is to make the delivery to 
them, so that the controversy is in effect be- 
tween the shipper and ship owner. In such 
circumstances the libellant would be allowed, 
against the prima facie evidence of the bill 
of lading, to prove the actual condition of the 
merchandize at the time of shipment The 
acknowledgment in the bill of lading by no 
means necessarily imports the personal 
knowledge of the mast^er of the condition of 
the goods. He may have acted on the report 
of an agent of the ship, or of the shipper him- 
self, and the law permits him to defend him- 
self by showing the facts as they actually 
existed. 

The method adopted by the claimants for 
fixing the amount of loss is not one binding 
the Jibellant The property should have been 
sold at auction, with notice to the ship owner 
or master, or at least an appraisement, with 
notice, should have been made, in order to 
affect him. Loewig v. The Columbus [Case 
No. 8,463]. 

The freight on the coffee was §567.42, and 
on the hides $129.87, in the aggregate ?697.29. 
Of this sum the defendants admitted to be 
payable ?597.39, which they tendered and 
paid into court The libellant sues for the 
whole freight, and the tender and payment 
must 'be regarded as made upon the gross 
freight and he is not entitied to divide it 
and apply part to the payment of the entu*e 
freight of the hides, the residue pro tanto for 
the coffee, and then set up the unsatisfied bal- 
ance as coffee freight The whole "freight 
money demanded of the claimants induded 
that for coffee and for hides. The claimants 
denied they were liable for the whole amount 
demanded, and it does not lie with the libel- 
lant to appropriate the tender and payment 
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to the extinguishment of the contested de- 
mand, and then sue for the imdisputed resi- 
due as the balance due him. By receiving 
the payment on the general account, and pur- 
auing his action to recover beyond it, the case 
is open to the defendants to prove the 
amount paid justly extinguishes all they are 
legally liable to pay. 

In my opinion, the defendants are entitled 
to compensation, by way of recoupment 
against the demand of the libellant, for any 
damage or deterioration of the hides inemTed 
on the voyage. A reference must be had to 
ascertain that damage. 
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CROSBY et al. v. LANE. 

[4 Am. Law 3". (N. S.) 333; 14 Law Rep. 452.] 

District Court, S. D. New York. Oct. Term, 
1851. 

PnoMissoRT Note — When Patme^jt. 

1. Held, that, by the commercial law, a ne- 
gotiable promissory note, receiTed in payment of 
a pre-existing debt, bona fide, and without no- 
tice, is not subject, in the hands of the holder, 
to the eciuities between the original parties, al- 
though it be an accommodation note, though 
the rule in the state of New York be otherwise. 

2. But hdd, that the acceptance of such note- 
as payment, on the express assurance of the 
assignor that it was business paper, and not 
accommodation, does not amount to a pay- 
ment and extinguishment of the original in- 
debtment. 

3. Ecld, also, that a representation made by 
the assignee, at the time of transferring the 
note, that the parties were of high credit and 
responsibility, those parties not being residents 
of the state, and being unknown to the cred- 
itor, if found to be not true in point of fact, 
and circumstances indicating a knowledge of 
the debtor, that their credit and responsibility 
were doubtful, receiving tlxe note on such rep- 
resentation does, not extinguish the original 
iebt. 

4. ffdd, that the creditor, on returning the 
note protested for non-payment, or dishonored, 
or offering it to the assignor in court on trial, 
may maintain an action on the original debt. 

[Nowhere more fully reported; opinion not 
now accessible.] 



Case IJTo. 3,4S4. 

CROSBY V. LAPOTJRAILLE et al. 

[Taney, 374.] ^ 

Circuit Court, D. Maryland, Nov. Term, 1854. 

PATE^fTABILITT OF COMBINATION. 

A combination in machinery is patentable, if 
the combination be new, although the elements 
which compose it may be old, provided it was 
invented by the patentee, and is not the mere 
effort of ordinary mechanical skill, putting to- 
gether known powers and combinations to pro- 
(luce the result. 

^ [Reported by James Mason Campbell, Esci., 
and here reprinted by permission.] 

6FED.CAS. — 56 



In equity. The object of the bill filed in 
this case was, to restrain the defendants [A. 
P. Lapom-aille and William H. Maughline], 
by injunction, from an alleged infringement 
of a patent for a saw-mill [granted to N. & 
Pearson Crosby, March 27, 1835], The case 
was submitted and argued upon bill and an- 
swer. The facts sufficiently appear from the 
opinion of the com't 

The issues of fact were not tried by a jury, 
and at November term, 1856, the bill was 
dismissed with costs [not reported]. 

Schley & Latrobe, for complainant, 
Wm. H. Young, for defendants. 

TANEY, Circuit Justice. This case has 
been submitted for final hearing upon bill 
and answer and general replication. The ob- 
ject of the bill is, to enjoin the respondents, 
perpetually, from using a certain machine 
for sawing lumb^, which is particularly de- 
scribed in the answer, upon the gi'ound that 
the machine, as thus described and admitted 
to be used, is an infringement of a patent 
granted to the complainant for a machine of 
the like character. The patent, under which 
he claims, is exhibited with the bill. The 
oral argument in court, as well as the written 
arguments since presented, have been chiefly 
du-ected to the construction of the patent of 
the complainant, and the estent of the claim 
made in it Upon this point, the court is of 
opinion: 

1. That the patent is for a combination; 
and undoubtedly, it is patentable, if the com- 
bination is new, although the elements which 
compose it may be old, provided it was in- 
vented by the complainant, and is not the 
mere effort of ordinary mechanical skill, put- 
ting together known powers and combina- 
tions to produce the result. 

2. The patent of the complainant covers 
the saw, as described in his specification, 
in combination with the framework, and any 
saw hung and strained in a manner substan- 
tially the same; but it does not cover a com- 
bination in which a saw may be combined 
with the fi'amework, and hung and strained 
in a manner substantially different from that 
described in his specification. In other 
words, it does not cover every combination in 
which a saw acts perpendicularly, and pro- 
duces the prescribed result upon lumber 
preyed against it, in the manner set forth 
in the patent and specification. The saw 
used must be hung and strained substantial- 
ly in the*inanner described, in order to be 
covered by the patent 

The second part of the claim, is for the 
particular manner of hanging and sti-aining 
the saw by the combination of three stirrups 
at the end. This claim covers a saw of this 
description, although the other machinery 
combined with it may be enth*ely different 
from that desmbed in the specification of 
the complainant The dispute in this case, 
however, is not upon the second branch of 
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the claim, but upon the first branch. The 
complainant contends that his patent is in- 
fringed, if a saw hung and arranged in any 
manner for sawing timber, is used in com- 
bination with the machinery and framework 
described in the specification, upon the 
ground that a saw hung and strained in any 
manner, with this combination, is a violation 
of the patent, I have already said, that I do 
not think this proposition can be maintained, 
and that the patent is not infringed, unless 
the saw is hung and prepared for its work 
in a manner substantially the same with the 
mode of hanging and arranging it mentioned 
in the specification. 

But there are two questions of fact to be 
decided, before the case can be disposed of. 
The saw used by the respondents is partic- 
ularly described in their answer, and certain- 
ly does not appear to be hung in precisely 
the same manner with the complainant's; but 
it may or may not be substantially the same, 
with only an important variation. The tes- 
timony of experts may be necessary on this 
question. 

So again, the answer denies that a combi- 
nation, such as the complainant desci-ibes, 
with a saw hung in the manner of the re- 
spondents, would be a new and patentable 
invention. He avers that his saw is hung 
and works in the manner used in some mills, 
long before the plaintiff obtained his patent; 
and that in the framework, by which the 
timber is moved forward to the saw and pre- 
sented to its action, he has done nothing 
more than adopted the machinery long 
known and used in Woodworth's planing-ma- 
chine, and indeed known and used, as he 
avex's, before the patent for that invention. 
And that no change is made in this ma- 
chinery to adapt it to sawing timber, beyond 
such slight alterations as would suggest 
themselves to a mechanic of ordinary skill, 
who was acquainted with the planing-ma- 
chines in which it was used. And thei-e- 
fore, if the machine and combination he uses 
is substantially the same with the combina- 
tion for which the complainant has obtained 
a patent, that combination was not new, and 
not patentable. 

Here then are two questions of fact to 
be decided, before a final decree ean"be pass- 
ed: (1) Whether the combination used by 
the respondents, hanging and arranging the 
saw in the manner desci-ibed in the answer, 
is substantially the same with the improve- 
ment patented by the complainant, and the 
construction placed upon the patent, by the 
court as above stated? (2) If it be substan- 
tially the same, and covered by the complain- 
ant's patent, as construed by the court, is 
this combination a new invention for saw- 
ing lumber into boards, or is it substantially 
the same with all combinations known and 
used before this patent was issued? 

There ai*e some admissions of fact made in 
the argument on both sides, but the court 
must act upon the case as presented by the 



pleadmgs; for there is no agreed statement 
of facts, nor any testimony in the case; and 
the court cannot decree upon admissions 
made arguendo by counsel. 

The case is, therefore, continued by order 
of the com-t until the next term, when the 
court will direct issues to be tried by a jury, 
upon the two questions of fact above stated. 



CROSBY CMA-SON v.). See Cases Nos. 9,2S4r- 
9,236. 
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CROSBY V. The ORIENTAL. 

[19 Betts, D. C, MS. 76.] 

District Court, S. D. New York. Sept. 15, ISol. 

Mauitime Liens— Under State Statutes — Pki- 
oniTr. 
[A state statute (2 Rev. St. N. Y. p. 405, § 
1, el. 3), giving a moi-tgage on a vessel prece- 
dence over all other liens, does not avail to give 
it precedence over maritime liens subsequently 
arising, in preparing the vessel for sea, with 
the knowledge and consent of the mortgagee.] 

[In admuralty. Libels by Seth Crosby and 
others against the brig Oriental, Alexander 
M. Andi-ews, claimant, to enforce certain 
maritime liens.] 

BETTS, District Judge. Numerous par- 
ties having maritime liens in this vessel have 
procured her condemnation and sale by de- 
cree of court to satisfy those demands. 
Alexander M. Ajidrews intervened and con- 
tested the several actions, but the cases were 
defaulted at term, and orders of reference to 
a commissioner to ascertain and report the 
amoimts due the respective libellants were 
entered. A stipulation for consolidating thf 
cases, and having the decision in one df 
termine the right of the claimants in all t) e 
others, was entered into between the pr -c- 
tors, and it was also agreed that the poMts 
in controversy between the libellants and 
claimant should be tried and decided on a 
petition to the court to determine the right 
of priority of the respective parties to the 
fund in court. The liability of the vessel 
to the various libellants accrued in June or 
July, whilst she was in possession of Rob- 
ert Taylor, as owner and master, and the 
suits against her thereon were instituted in 
July. Taylor is an alien, and incapable, in 
that capacity, to take title to the vessel. 
She was purchased by and for him, and the 
title given in the name of Robert Roulston, 
who immediately thereupon. May 14, 1850, 
mortgaged her to Andrews, the claimant, for 
$2,000, to secure the purchase money, which 
was furnished by him in his notes payable 
in October thereafter. The mortgage was 
registered the next day, and the mortgagee 
demanded payment of the money secured to 
be paid by it, on the 8th of July, 1850. The 
first libel was filed July 6, and others the 
9th, and followed by others on different days 
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of tlie same month. On the hearing, the 
mortgagee insists he is entitled to a priority 
of satisfaction out of the funds in court, his 
mortgage being registered before the debts 
were incurred to the several libeilants. 

First, in respect to the demands for ma- 
terials and supplies fm*nished the vessel for 
her outfit on the voyage contemplated, they 
have a precedence given them over other 
debts owing by the vessel, by the statute of 
this state which gives the lien now sought to 
be enforced. The act declares "such debt 
shall be a lien upon the ship or vessel, and 
shall be preferred to all other liens thereon, 
except mariners' wages." 2 Rev. St p. 405, 
§ 1, cL 3. The mortgage was taken subject 
to this provision of the law, and the claim 
under it, if unexceptionable, must be post- 
poned to the demands of that class of cred- 
itors and to the petition of the seamen for 
wages. Several of the libellants entered on 
board the vessel here in the capacity of sea- 
men, to work their passage to California, 
and, in addition to their services as seamen, 
advanced and paid for the privilege a sum 
of money to the master or owner. The voy- 
age was broken up by the arrest and sale 
of the vessel, and those parties sue for the 
monies advanced, anS: also for damages for 
the loss of the voyage. The commissioner 
reports various amoimts due them in that be- 
half. No exception is taken to the report, 
and the only question raised is whether the 
claimant has not, by virtue of his mortgage, 
a prior right to the fund in court If the 
mortgage is regarded equivalent to an hy- 
pothecation of the vessel to Andrews, with 
actual possession, the mortgagee could not 
thus hold her exempt from liability for mari- 
time liens subsequentiy accruing. 

The only question would be whether he did 
not become also personally responsible for 
such debts. The vessel is chargeable under 
the maritime law for the fulfilment of the 
contract of her master, or ship's husband, 
in respect to freight, the transportation and 
safe delivery of cargo, and other matters 
incident to her service and employment in 
her legitimate business, and those liabilities 
take priority over antecedent obligations, 
even by way of bottomry, when first present- 
ed. Abb. Shipp. 161, note 1, 3M; Domat, lib. 
3r tit 1, § 5; aiarshall v. Bazin [Case No. 9,- 
125]; The Pacific v. Cleveland [Id. 10,643]; 
Daveis, 29 [The Calisto, Case No. 2,316J; 
Daveis, 71 [Davis v. Child, Case No. 3,628]; 
Daveis, 199 [HuU of a New Ship, Case No. 
6,859]. 

If there may be room for question as to 
the effect of conflicting claims between bot- 
tomry creditors and posterior a*editors hav- 
ing only ordinary maritime liens on the ves- 
sel, a mortgagee has no pretence to priority 
of privilege over the latter. His claim is not 
of a maritime character. If he does not 
take the vessel into possession and keep her 
from employment at sea, he must be held to 
acquiesce in her being subjected to all the 



responsibilities of vessels engaged in naviga- 
tion and trade. It could operate as a fraud 
to allow her to be repaired, fitted out, sup- 
plied and freighted for sea, if advances to 
these ends accrued to the benefit of the mort- 
gagee. If a vessel can be treated as a mere 
chattel, and subjected to the law applicable 
to chattels, it can be only so in her home 
port, where she is expressly excluded by the 
pawnee or mortgagee from being employed 
in navigation. When a mortgagee allows a 
vessel to undertake a voyage at sea, he must 
be held to place her in all respects in relation 
to maritime obligations incurred by her, in 
the same situation as if she was fitted out 
directiy by him in the character of mortga- 
gee in possession, and he cannot be permit- 
ted in equity and good conscience to set up 
his antecedent contract encumbrance on her, 
to the prejudice of maritime creditors thus 
acquuing liens on the vessel herself. 

In my opinion, the demand of the mort- 
gagee in this case cannot supersede or dis- 
place the claims of the prosecuting creditors, 
and they are entitied to the satisfaction of 
their decrees out of the fund in court, to- 
gether with costs. 
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CROSBY V. The PRINCE ALBERT. 

ELWELL et al. v, SAJME, 

[Betts' Scr. Bk. 589.] 

District Court, S. D. New York. April 14, 1859. 

Fees of TJxited States Commissioxeb. 

[A United States commissioner, appointed to 
perform the duties of a referee, is entitied to 
three dollars per day, the compensation to mas- 
ters in chancery for similar services, and not 
to the fees prescribed by the fee bill of 1853 
for attending to a reference in admiralty in 
pursuance of an order of the court.] 

[In admiralty. Libels by James W. El- 
well and others against the steamer Prince 
Albert, and by Philander Crosby against the 
same. On taxation of the fee bill of Mr. 
White, United States commissioner, for his 
services as referee.] 

Benedict, Burr & Benedict, for libellants. 
Van Vorst & Beardslee, for claimants. 

Before BETTS, District Judge. These 
cases were referred by the com-t, pmrsuant 
to the rules adopted in January term, to Mr. 
White, United States commissioner, to hear 
the testimony and report his findings there- 
on. The hearing took place, and the com- 
missioner reported in favor of the libellants. 
He thereupon made out his bill of fees for 
the services rendered, according to the 
charges allowed to United States commis- 
sioners by the fee bin of 1853, and this bill 
was brought before the coxurt for taxation. 

HELD BY THE COURT: That the 44th 
rule of the supreme court, under which, with 
the other rules and acts giving the district 
comrts authority over the practice of the 
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court, these referees or commissioners are ap- 
pointed, had no allusion to the commissioners, 
provided for as standing officers by the fee 
bUl of 1853, as the commissioners "who 'neve 
to he subrogated in place of the court in exe- 
cuting these references. 

But that there is strong reason for holding 
that the particular compensation allowed to 
United States commissioners by the fee bill 
was designed to apply with its limitations to 
like services performed by any denomina- 
tion of commissioners or refei'ees, and the 
provision of the fee bill which determines 
the allowance for attending to a reference in 
pursuance of an order of court should be re- 
garded as covering that service in cases of 
this class also. The commissioner ought not, 
therefore, to be allowed more than $3 per 
diem for that special service, nor for the rea- 
son that he takes the appellation of a com- 
missioner, but because that sum is awarded 
by law "for attending to a reference in ad- 
miralty in pursuance of an order of coiu't." 

That the fee bill does not, however, govern 
the subject of compensation to which the ref- 
eree is entitled for his services, fm-ther than 
establishing the per diem allowance for at- 
tending to the reference. He is clothed with 
the powers and functions of a master in 
chancery, and 'Would seem entitled to a com- 
pensation equivalent to what that officer 
might demand for services of a like order. 

The bills of costs are accordingly sent back 
to the commissioner, to restate them to the 
court for allowance. 



[6 Fed. Cas. page 884] 



Case 1^0. 3,425. 

CHOSBY V. The SUNSHINB. 

[Nowhere reported; opinion not now ac- 
■cessible.] 



■CROSBY (UNITED STATES v.). See Case 
No. 14,893. 

OEOSE, In re. See Cases l<;os^3,42Q and 3,- 
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Case ]Sro. 3,426. 

In re CROSS. 

[2 DiU. 320.]^ 

Circuit Court, D. Nebraska. 1873. 

MOKTGAGE OF HOMESTEAD— WAIVER. 

1. Under the statutes of Nebraska the hus- 
band and wife may make a valid mortgage of 
the homestead property. 

[Cited in Connecticut Mut. Life Ins. Co. v. 
Jones, 8 Fed. 305.] 

2. An express waiver of the homestead right 
is not essential to the validity of such a mort- 
gage. 

This is a petition under the second section 
of the bankrupt act, to review an order of 
the district court refusing to subject to sale 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by perfliission.] 



lots 1 and 2 in block 12, in Tecumseh, claimed 
by the bankrupt as a homestead. 

The adversary parties in this proceeding 
are the bankrupt and his wife on the one 
hand, and Dutcher & Co. mortgage creditors 
of the bankrupt, holding a mortgage on the 
homestead property. 

The facts are briefly these: Prior to June, 
1870, the bankrupt became indebted to Dutch- 
er «& Co., and in June, 1S70, he erected a 
house on the two town lots herein claimed as 
a homestead, and removed there with his 
family, where he has ever since resided. On 
the 22d day of October, 1870, the bankiiipt 
and his wife executed a mortgage upon t^vo 
hundred and forty acres of land, and upon 
the two lots occupied by them as a homestead, 
to secm*e Dutcher & Co. the sum of §2,000, 
evidenced by the promissory note of the hus- 
band of that date. This mortgage is duly 
signed and acknowledged by Cross and his 
wife, and is in proper form, but it contains 
no express waiver or relinquishment of the 
homestead right or exemption. 

Cross having afterward been adjudicated a 
bankrupt, and the mortgage not having been 
paid, the naortgagees, on the 19th day of 
April, 1872, filed their petition in the bank- 
ruptcy court, setting forth then- mortgage 
and praying that the assignee in banki*uptcy 
might be ordered to sell the mortgaged prop- 
erty free of all incumbrances, and that the 
lien of the mortgage be transferred to the 
proceeds. . 

That court found that there- was due upon 
the mortgage $2,000, with interest from Oc- 
tober 22, 1870, and on September 16, 1S72, 
made an order to sell the two hundred and 
forty acres of land embraced in the mort- 
gage. It was further "ordered by the comi; 
that lots 1 and 2 in block 12, Tecumseh, be 
not sold for the reason that the same are 
occupied by the said bankrupt and his family 
as a homestead." To this last order the 
mortgagees objected, and to have its correct- 
ness determined bring the case here for re- 
view. 

A. J. Poppleton and Wm. O. Bartholomew, 
for petitioners for revision. 

B. W. & V. D. MetcaJf and Isaac N. Sham- 
baugh, for bankrupt and his wife. 

DILLON, Circuit Judge. There is substan- 
tially but one question hi this case, and that 
is whether the mortgage executed by the 
husband and wife upon the homestead is 
valid and created a lien thereon in favor of 
the mortgagees. In the chapter of the state 
statutes relating to "Executions against the 
property of the judgment debtor," occur cer- 
tain provisions as to "Homestead and other 
Exemptions." Section 525 is as follows: "A 
homestead, etc., owned and occupied by any 
resident of the state, being the head of a 
family, shall not be subject to attachment, 
levy, or sale Tipon execution, or any other pro- 
cess, issuing out of any court within this 
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state, so long as the same sliall be owned 
and occupied by the debtor as such home- 
stead." 

By the act of 1870 [page 6, § 1], "clerks', 
laborers', or mechanics' wages or for money 
due and owmg by any attorney at law" are 
excepted from the benefit of the esemption. 

There is no provision in the statute pro- 
liibiting the alienation, sale, or mortgage of 
the homestead, or of any of the other prop- 
erty exempted by the statute from judicial 
sale. Nor is there any provision respecting 
the mode of conveying the homestead, but 
there ai'e general provisions relating to the 
manner of coiJveying real property, in con- 
formity with which the mortgage here in 
question was executed. 

Under these circumstances I perceive no 
difficulty in .the question here presented. 

The legal title to the lots occupied as the 
homestead being in the husband, he and his 
wife, by joining in an absolute conveyance 
thereof, might, undoubtedly, mfdie to the 
purchaser a perfect title. There being no re- 
striction upon the right of disposition, I think 
it equally dear that they could in this mode 
make a valid mortgage upon the homestead. 
If so, then such a mortgage can and should 
be enforced. 

The provisions of the statute above men- 
tioned, respecting the exemption of the home- 
stead from sale upon execution or other judi- 
cial process, plainly refer to executions or 
process upon general judgments, not to de- 
crees upon foreclosure of a. valid mortgage 
upon the homestead. The language exempt- 
ing the homestead from judicial sale can no 
more be construed to prohibit the owner 
fi'om making a mortgage upon it than from 
making a sale of it Similar language is em- 
ployed in section 530 as to the personal prop- 
erty thereby exempted from judicial seizure 
and sale, and yet it could scarcely be contend- 
ed that a valid mortgage might not be made 
by the owner of such property. 

The exemption in both cases is for the ben- 
efit of the debtor and his family. It may be 
waived. And when the husband and his 
wife unite in the execution of a mortgage up- 
on the homestead for a valuable considera- 
tion received by them or either of them, the 
right to the exemption is thereby waived in. 
favor of the mortgagee. 

I perceive nothing in the legislation of the 
state which prescribes a particular method of 
conveying the homestead or requiring an ex- 
press waiver of the homestead right. In 
Iowa the statute in terms provides that no 
sale or conveyance of the homestead shall be 
of any validity, unless both husband and 
wife concur in and sign the conveyance, and 
yet it is held that no express waiver of the 
homestead right is necessary to a valid deed 
or mortgage. Reversed. 

NOTE [from original report]. The cases on 
the subject of the homestead exemption down to 
1SG2 will he found collected in 1 Am.* Law Keg. 
.(N, S.) pp. 641, 705. See, also. Cox t. Wilder 



[Case No. 3,308], and cases cited in note [In 
re Hook, Case No. 6i671: Smith v. Kehr, Id. 
13.071; In re Cross, Id. 3,426; Rix v. Capitol 
Bank, Id. 11,SG9; In re Tertelling, Id. 13,812; 
In re Jones, Id. 7,445]; Bartholomew v. West 
[Id. 1,071]. 

An express relinquishment of the homestead 
right held not necessary, where it was not re- 
quired by the statute. Babeock v. Hoey, 11 
Iowa, 375; Pfeiffer v. Eeihn, 13 Cal. 643. 

But formal release or waiver is in some states 
required. Kitchell v. Burgwin, 21 111. 40, ex- 
plained 23 HI. 536; 26 111. 107, 150; 1 Am. Law 
Reg. (N. S.) 706, note. 
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In re CROSS. 

[16 N. B. R. 294; ^ 25 Pittsb. Leg; J. 35; 5 
Gent. Law J. 313.] 

District Court, D. Indiana. Sept. 25, 1S77. 

Application by Bankrupt for Discharge. 

The bankrupt must apply for his discharge 
before the final report and discharge of the as- 
signee. , 

G-RESHAM, ' District Judge. In this case 
the bankrupt filed his petition for discharge 
September 17, 1877. The assignee in the 
cause had rendered his final account, and re- 
ceived his discharge from the register No- 
vember 1, 1876. The question in the case is 
made under the amendment to the bankrupt 
act approved July 26, 1876 (19 Stat 102). 
That amendment provides that section 5108 
of the Revised Statutes be amended to read 
as follows: "At any time after the expiration 
of six months from the adjudication of bank- 
ruptcy, or, if no debts have been proved 
against the bankrupt^ or if no assets have 
come to the hands of the assignee, at any 
time after the expiration of sixty days, and 
before the final disposition of the cause, the 
bankrupt may apply to the com*t for a dis- 
charge from his debts." The amended pro- 
vision is expressly extended to "ail cases 
heretofore or hereafter commenced." The 
original provision on this subject, as in the 
section cited, differs from the amendment in 
this: Instead of the words, "before the final 
disposition of the cause," the original act 
reads in their stead, "within one year from- 
the adjudication of banla-uptcy," So that 
originally the bankrupt was required to apply 
for his dischai'ge within a year after the ad- 
judication, whereas, by the amendment, h© 
is required to apply "before the final disposi- 
tion of the cause." 

What is meant in this amendment by the 
final disposition of the cause cannot be a 
matter of doubt. But two principal objects 
are contemplated by a proceeding in bank- 
ruptcy: 1. The administration and distribu- 
tion of a bankrupt's estate. 2. The discharge 
of a bankrupt from his debts. It is plain the 
amendment does not contemplate the latter 
as the final disposition of the cause, for that 
is the part of the case yet to be disposed of. 

^ [Reprinted from 1& N. B. R. 294, by permis- 
sion.] 
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Tlie final settlement made by the assignee, 
and the discharge of that ofBcer from his 
functions, constitute, within the meaning of 
this amendment, the final disposition of the 
bankruptcy. Under the act as it originally 
stood, this provision was variously inter- 
preted. Congress, however, interposes to fix 
a new period, and declares that the bankrupt 
may ask for his discharge before the ease is 
so disposed of, or, in other words, before the 
assignee has completed his administration 
and received his discharge. If any liberality 
of construction was indulged before this 
amendment, there seems to be no place for 
It now. Congress evidently intended to fix 
a limit within which a discharge could be 
asked for, and they very reasonably repealed 
the arbitrary Umitation of one year, and sub- 
stituted one not open to the objection that the 
estate remained unsettled— that is, that the 
period, for applying for discharge must not 
be later than the final report and dischai-ge 
of the assignee. Such, 1 think, is the only 
conclusion that can be reached, for it is the 
only one that gives any effect to the legisla- 
tion of congress. This is substantially the 
view taken by the district eom-t of the United 
States for the northern disti'ict of New York, 
and sustained on review by the circuit court 
for the same district, in Ee Brightman & 
Losee [Case No. 1,878]. The application for 
discharge comes too late, and is thei'efore re- 
jected. 



Case Uto. 3,428. 

CROSS V. The BELLONA, 

[Bee, 193.] ^ 

District Court, D. South Carolina. Jan., 1803. 

Measure of Salvage Compensation. 

Whatever may be the service rendered, court 
will never give more than one half by way of 
salvage; and will restore the remainder to own- 
ers. Less than one half may be awarded, ac- 
cording to circumstances. 

The ship Bellona, of New York, sailed from 
Cadiz on the 2d September last, with a cargo 
of wine. She encountered several violent 
storms, in which she was dismasted, and had 
her rudder irons knocked off. In this state, 
with three feet water in the hold, she met at 
sea a schooner bound to Boston, from which 
they could obtain no supply of provisions, nor 
other assistance. But the master offered to 
take them into his schooner, and to land 
them in one of the ports to the eastward. 
The crew of the Bellona accepted the offer. 
On the 7th November following, she was met 
with in latitude 42, 40, longitude 63, by the 
brig John, Sanders, master, who put his 
mate, Brown, and two seamen into the Bel- 
lona, with a supply of provisions and other 
necessai'y articles. She had, at that time, 
three and a half feet water in her hold, her 

^ [Reported by Hon. Thomas Bee, District 
Judge.] 



hatches were open, and her rudder irons 
gone. Brown and the two seamen continued 
their endeavors to malce a port, till the 30th 
November, when the libeUant Cross boarded 
the Bellona in latitude 32, 39, longitude G8. 
Her stock of provisions consisted then of no 
more than thirty weight of beef, and as much 
of bread. Brown agreed with Cross that, 
upon his staying by the wrecli, and assisting 
to get her into port, he should receive one 
half of the ship and cargo. Upon these condi- 
tions Gross remained with the Bellona, sent 
one seaman on board, and furnished her with 
all necessary supplies. He was with her 
when she arrived in this port, seventeen days 
after he fell in with her. It was proved that 
Sanders, who put the fii'st three men on 
board, took out tliirty-six casks of wine, and 
carried them with him to Salem. 

BEE, District Judge. After arguing the 
merits of the respective salvors, a claim was 
interposed by the owners and underwriters 
resident in New York. Counsel wei'e heard 
also on their behalf. Much ingenuity has 
been displayed as to the proportional service 
of the several salvors; but as they have 
agreed to divide equally whatever may be 
adjudged to them, I shall not rest upon that 
point It is said that they are entitled to two 
thirds of the vessel and cargo. But the own- 
ers, by their coimsel, as strenuously maintain 
that they will be amply compensated by a 
fom'th; or, at most, a thu*d part It was 
admitted that essential service had been 
rendered. It is, indeed, highly improbable 
that the vessel would have reached land 
without the assistance of Sanders, who found 
her derelict; and the subsequent aid of Cross, 
who supplied her with necessaries, and towed 
her into this harbour. 

The value of the property saved is consid- 
erable. 1 C. Rob. Adm. 1, 43, were quoted 
in favom: of the salvors. Sir William Scott 
there says, that eom-ts should not be desirous 
of reducing to one dead level, the various 
degrees of merit that must attend the cir- 
cumstances of each particular case. He re- 
fers to a pretended universal rule of giving 
one half in every case. No more was con- 
tended for in that case; but, though no own- 
ers appeared, it was declared that the sal- 
vors were not entitled to a moiety, and it was 
determined accordingly. The case quoted 
byithe counsel for the owners from 3 C. Rob. 
Adm. 355, is also inapplicable to this. There 
the services were rendered on land, and the 
crew of the William BecMord were on board, 
and assisted in saving her. In the case be- 
fore me, the vessel was abandoned on the 
high seas, was found six or seven hundred 
miles from any land, in a disabled state, and 
at a tempestuous time of the year. I have 
always considered cases of derelict as differ- 
ent from other claims for salvage, and have 
invariably decreed one half by way of com- 
pensation." Circumstances may induce me, 
on future occasions, to give less: I would 
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not, therefore, be understood as laying this 
proportion down universally. But I cannot 
conceive that the owners ought by any con- 
siderations to be divested of more than a 
moiety. 

I adjudge that proportion now; and decree 
that the salvors here receive one half of the 
amount of sales of the Bellona and cargo, 
after deducting the costs of this suit, and all 
other necessary charges The thirty-sis: pipes 
of wine talzen out of the vessel by Sanders 
must be carried to account of the share of 
salvage to be divided between him, his mate, 
and two seamen. One equal part of the sal- 
vage money, (or fourth of the whole net pro- 
ceeds,) must be paid to Captain Cross or his 
agent. All these parties must settle their 
respective shares between themselves. The 
com't has been pressed to do this for them; 
but I do not feel myself bound, or authorized 
to do so. The remaining half of the net pro- 
ceeds must be paid over to the agent for the 
owners and underwriters. 



Case Ko. 3.4S9- 

CROSS V. BLANFOED. 

[2 Cranch, C. C. 677.] ^ 

Circuit Court, District of Columbia. May 
Term, 1S2C. 

JuBisDicTiox OP Justice of the Peace— Appeal. 

If the justice of the peace had not jurisdic- 
tion of the cause, his judgment may be re- 
versed, upon appeal, although the cause was 
tried before him by a jury. 

This was an appeal from the judgment of 
a justice of the peace in a cause tried before 
him by a jxnr. under the act of March 1, 
1S23 (3 Stat 743), extending the jurisdiction 
of justices of the peace, &c. The suit was 
brought upon an account for damages sus- 
tained by Blanford, the plaintiff belowj by 
reason of false imprisonment, at the instance 
of the defendant Cross. There was a trial 
by jury, before the justice. The defendant 
objected to the jurisdiction of the justice be- 
cause the real cause of action was a tort, the 
damages being only an incident The jus- 
tice stated the facts in the nature of a bill 
of exceptions. 

TEDEJ COURT (MORSELL, Circuit Judge, 
absent) was of opinion that, although the ver- 
dict of the jury was conclusive as to the facts 
of the case, yet this court had a right to look 
into the facts upon a question of jurisdiction; 
And having done so, and being of opinion 
that the real ground of action, before the jus- 
tice of the peace, was a tort^ they reversed 
the judgment, with costs. 



CROSS (DENNIS v.). See Case No. 3,792. 

^ [Reported by Hon. William Cranch, Chief 
Judge.] 
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CROSS V. DE VALLE. 

[1 Cliff. 282.] 1 

Circuit Court, D. Rhode Island. June Term, 
1859.= 

Construction op "Wili.— Alien Devisee— Fdtdre 
Rights. 

1. A court of equity will not interfere to 
declare future rights which may arise under 
a will. 

[See note at end of case.] 

2. The rule which prevails at common law, 
that an alien can take lands by purchase, 
though not by descent, prevaOs also in equity. 

3. Where an interest in real estate is de- 
vised to an alien, he will be entitled to hold 
the same until the state shall interpose its 
prerogative claim. 

[See note at end of case.] 

The complainant in this case [George W. 
Cross] was the devisee of certain property de- 
scribed in the will of Thomas Lloyd Halsley, 
of Providence, under certain contingencies 
specified in the will of the testator. All that 
portion of the property which was the sub- 
ject of controversy was devised and directed 
to be placed in trust, in the hands and pos- 
session of John C. Brown and Moses B. Ives 
of Providence, and the survivor of them, in 
fee-simple, with directions to pay over the 
rents, income, and profits to the natural 
daughter of the testator, one Maria Louisa 
A. De Valle, who then resided with her hus- 
band in Buenos Ayres, for and dm'ing the 
term of her natural life, upon her sole and 
separate receipt therefor, and for her sole 
and exclusive vse. The testator then direct- 
ed the trustees to convey to the eldest son 
of his daughter living at the time of her de- 
cease, if he shall have arrived at the age of 
twenty-one years and have complied with 
certain conditions as to his change of name 
and residence, one half of the property in- 
cluded in the devise to his daughter, and the 
other half to the remaining children. The 
will also provided for the contingency of the 
minority of the eldest son at the decease of 
his mother, as well as for the event of the 
son's failure to comply with the conditions of 
the legacy. Further provision was also made 
in the will for the event of there being no 
sons of the said Maria Louisa, in which case 
the testator directed that the property should 
be conveyed to his granddaughters, to share 
and share alike. But in case Maria A. De 
Valle should die without lawful issue living, 
or male issue only, who should die before 
arriving at the age of twenty-one years, or 
should leave issue, all of whom should neg- 
lect or refuse to comply with the conditions 
before expressed, then the property was to 
be conveyed to the complainant upon similar 
conditions, should he then be living, and sub- 
ject to certain special legacies. Maria Louisa 

* [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 

=^ [Affirmed in Cross v. Dei Valle, 1 Wall. (68 
TJ. S.) 1.] * 
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A. De Valle Tvas shown in the record to be a 
native of Buenos Ayres, and at the death of 
the testator was domiciliated there, with her 
husband Raimondo De Valle. When the bill 
was filed, she was the mother of one son, and 
two other children were subsequently born 
in the state of Rhode Island. The surviv- 
ing trustee, Maria Louisa A. De Valle and 
her husband and children, and the heirs at 
law of the testator, were made parties to the 
suit as respondents. The object of the bill 
was to obtain from the court a decree to de- 
clare the trusts of the will, and that the 
ti-usts in favor of Maria Louisa A. De Valle 
and her children, so far as they related to 
real estate situate in Rhode Island, might be 
declared void and of no effect, and incapable 
of being enforced, on account of the alien- 
age of the said Maria Louisa A. De Valle and 
her children; also that the trusts in the will, 
so far as the same related to said real estate^, 
be hastened in enjoyment, by such failure 
of the trusts made in the will in favor of said 
Maria Louisa and her children; and that the 
trustees be decreed to convey the same to the 
complainant upon his compliance with the 
conditions of the- wiU. Demurrers to the bill 
were filed by the trustees, the guardians ad 
litem of the children of I^Iaria Louisa A. De 
Valle and her husband. The cause stood for 
hearing upon the demuiTers. 

A. Payne, and G. Hart, for complainant 
T. A. Jenekes and B. R. Cm-tis, for De Valle 
and trustees. 
R, Curtis and S. Currey, for heirs at law. 

CLIFFORD, Circuit Justice. On this state 
of the ease the first inquiry to be made is, as 
to the limit to the jurisdiction of this court 
in declaring the trusts of a will upon the suit 
of a person interested in the dispositions. 
This question was so fully considered in the 
case of Langdale v. Brlggs on appeal, and re- 
ported in 39 Eng. Law & Eq. 194-214, that 
it would be merely to repeat what is there 
said, to enter .upon an extended consideration 
of it at the present time. Several questions 
were there presented, and among the num- 
ber the one whether the com-t, in a case like 
the present, would declare futm'e rights and 
give directions accordingly, pm-suant to the 
prayer of the bill of complaint. But the 
coui't declined to interfere in that behalf, and 
Lord Justice Tm*ner held that a court of 
equity had no power to make such a decl.ara- 
tion. His remarks upon the subject are so 
entirely applicable to the case before the 
court, that we prefer to give them in his own 
language. Responding to the counsel who 
had urged the point, he said: "The ai-gu- 
ment on the part of the appellant in support 
of his claim to have his rights declared and 
directions given with respect to them, even 
assuming his interest to be reversionary 
merely, was so strongly pressed at the bar 
that I thinli it right in the fii'St place to state 
my opinion on that point, the more so as it is 



certainly a point of much importance with 
reference to the eom'se and practice of the 
comrt, and, I may perhaps add, to the law of 
the country. As long as I have known this 
com't, now for no inconsiderable period, I 
have always considered it to be settled that 
the court does not declare future rights, but 
leaves them to be detei'mined when they 
come into possession. In all cases, within 
my experience where there have been tenan- 
cies for life, with the remainder over, the 
com'se has been to provide for the interests 
of the tenants for life, reserving libei-ty to 
apply upon their deaths. The practice has 
been so familiar to me, that I confess myself 
to have been surprised at the length to which 
the argument on the part of the appellant 
was carried on that point." Various consid- 
erations were m*ged in support of the propo- 
sition, and in the course of the argument the 
great convenience and advantage it would be 
to parties to have their future rights ascer- 
tained and declared, were much pressed upon 
the court by the coimsel of the appellant. To 
that suggestion the learned judge replied in 
effect, that the question was not one of dis- 
cretion, but deeply affected the law of the 
court; that the course and practice in such 
cases constituted the law of the court; and 
added: "I cannot agree to break through 
that law upon any mere ground of conven- 
ience. If the law is productive of incon- 
venience, it is for the legislature to alter it, 
and I am far from thinking that, to some ex- 
tent at least, the legislature might not use- 
fully interpose and provide some remedy for 
the ascertainment of future rights; but I 
think if this be done at all, it should be done 
by the legislatxu'e, as the legislature alone can 
fence the measure with the protections which 
will obviously be required; and such a meas- 
ure, if adopted, ought not to be confined to 
mere equitable rights. * * «= Generally 
speaking," he concludes, "I apprehend that 
it is not according to the course of the court 
to declare futui-e rights." In the case of 
Jackson v. Turnley, 21 Eng. Law & Eq. 13, 
the vice chancellor held that the court will 
not entertain a suit merely for the purpose 
of declaring that a person who claims to 
have a right which may arise hereafter 
has no such right. Believing these principles 
to be correct, we shall confine the decision at 
the present time to the single question wheth- 
er the equitable interest of Mai*ia Louisa A. 
De Valle is nuU and void in consequence of 
her alienage, so that the persons who have 
interests in remainder have the right to be 
hastened in their enjoyment of the estaie. 
Other questions discussed at the bar will not 
now be considered, for the reason that tlie 
opinion on this point will dispose of the case 
made in the bill of complaint Had the dis- 
positions of the will in her favor been of a 
legal estate for her life, it is very cleai" that 
it could not have been declared void on ac- 
count of her alienage. All the authorities 
agree that at common law an alien can take 
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lands by purchase, though not by descent, or, 
in other words, he cannot take by the act of 
law, but he may by the act of the party. 
This principle, say the supreme court, has 
been settled in the year-books, and has been 
uniformly recognized as sound law from that 
time. Nor is there any distinction whether 
the pm-chase be by grant or by devise; in 
either case the estate vests in the alien, not 
for his own benefit, but for the benefit of the 
state; or, in the language of the ancient law, 
the alien has the capacity to take, but not 
to hold lands, and they may be seised into 
the hands of the sovereign. But until the 
lands are so seised, the alien has complete 
dominion over the same. Faurfas v. Hun- 
ter's Lessee, 7 Craneh [11 U. S.] 619. As- 
suming this principle to be correct, of which 
there can be no doubt, it would seem to fol- 
low almost as an inevitable consecLuence that 
the same rule must prevail in equity. It is 
a principle of eciuity that equitable estates 
shall be subject to the same modes and con- 
ditions as corresponding legal estates, and it 
could hardly be, in a case like the present, 
that the consequences of a purchase by an 
alien of an interest in land would so far dif- 
fer as to be valid or invalid accordingly as 
the estate was legal or equitable. Support 
to the proposition that equity recognizes no 
such distinction, is to be found in the deci- 
sion of the courts as well as in the standard 
works of elementary writers upon the sub- 
ject A trust of lands, says Mr. Lewin, may 
be declared in favor of an alien, but cannot 
be enforced by him for his own benefit, it 
being contrary to law that an alien should 
plead or be impleaded touching lands in any 
court in the kingdom, and the king, on in- 
quest found, will be entitled to the trust by 
forfeiture; for the mischief is the same as if 
the alien had purchased the lands them- 
selves. But the forfeiture vests not in the 
Idng the legal estate, but merely transfers to 
him the right of suing a subpoena against 
the trustee in equity. A distinction, says the 
same author, has been taken, that although, 
when a ti-ust is perfected in favor of an alien, 
the crown may be entitled, yet when a trust 
in favor of an alien is not in esse, but only 
in fieri and executory, the com-t will do no 
act to give it to an alien who by law cannot 
hold. Lewin, Trusts, 43. This subject was 
discussed with much learning and ability in 
the case of Hubbard v. Goodwin, 3 LeigJi, 
492, by the court of appeals of Virginia; and 
the court sustained the conclusion that a trust 
estate acquired by an alien is acquired for 
the state, and that a court of equity will com- 
pel the trustee to execute the trust for the 
benefit of the state. To the same effect also 
is the case of Barrow v. Wadkin, 24 Beav. 
1, which arose on a devise to the widow of 
the testator for life, and after her decease to 
the defendant Wadldn in trust for Elizabeth 
Barrow so long as she should be the wife or 



widow of John Barrow, for her sole and 
separate use without power of anticipation, 
and after her decease or marriage, upon trust 
for the cliildren of John and Elizabeth Bar- ' 
row. EUzabeth Barrow and her children 
were aliens. On this state of facts the ques- 
tion was, whether the trustees, the heir at 
law, or the crown took th6 estate. Sir John 
Romilly, the master of the rolls, gave the 
opinion, in which he went into a lengthened 
and careful investigation of the whole sub- 
ject Without repeating his remarks, it will 
be sufficient to say that his conclusions are 
similar to those of the court of appeals of 
Vir^nia to which reference has already been 
made. He dissents, however, from the dis- 
tinction alluded to by Lewin, in the closing 
part of the extract we have made from his 
work. These authorities, in our opinion, are 
conclusive to show that conceding the al- 
legations of the bill, Maria Louisa A. De 
Talle is an alien, and that the will conveys 
an interest in real estate which she cannot 
hold, and that no treaty between the United 
States and the Argentine Confederation is 
applicable to the case to coiroborate hei- titie, 
that nevertheless no one or all of these con- 
siderations can be productive of any benefit 
to this complainant She is entitled to hold 
the estate until the state of Bhode Island 
shall interpose her prerogative claim. Under 
these circumstances, we do not consider it 
necessary or proper to inquire or decide 
whether the interests disposed of in favor of 
the respondents are subject to that claim,, ei- 
ther upon the terms of the will or of the 
treaty. Those questions will neccs -aiily arise 
in, case the state of Rhode Island should 
deem it suitable to present her claim, and 
to institute a suit to try the right Demurrer 
allowed. 

[NOTE. The bill was dismissed, and com- 
plainant appealed. Pending the appeal he died, 
and the appeal was prosecuted by his adminis- 
trator. 

[Certain heirs at law of testator filed a cross 
bill for the purpose of asserting their rights as 
against the complainant and ttie other devisees, 
and a motion was made to dismiss the same for 
want of jurisdiction. 

[The supreme court affirmed the decree, and 
held, per Mr. Justice Grier, that the circuit 
court having rightly decided that Maria Del 
Valle took an equitable life estate by the will, 
defeasible only by the action of the state of 
Rhode Island, the complainant was in no situa- 
tion to call on the court to declare the fate of 
the contingent remainders, for the reasons, with 
others, that if the remainders were void his own 
fell with tiiem, and, if valid, the children of 
Sirs. Del Valle, in esse and in posse, would be 
entitled to come in before hira, and that, fur- 
thermore, the case presented no necessity .which 
called upon the court to depart from the general 
rule and decree as to the future rights of parties 
not before it. The court further held that, the 
principal bill having been dismissed, the cross 
bill fell with it. Cross v. Del Valle, 1 Wall. 
(68 U. S.) 1. 

[For proceedings on a bill filed in the district 
of Massachusetts, and seeking the same reliel^ 
see Case No. 3,431.] 
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Practice — Appointmext of Trustees for Ab- 
sent Parties, 

Bill was filed by a deTisee for the destruction 
of certain previous estates and interests, which 
the will attempted to confer on other parties, 
on the ground of the alleged alienage and ille- 
gitimacy of such parties. Held, that the court 
cannot, under the 49th rule, safely or prop- 
erly allow such parties to be represented by trus- 
tees; but in the exercise of the discretion con- 
ferred by the last clause of the rule, should not 
proceed without giving them opportunity to be- 
come effectually parties to the suit, and to be 
heard therein. 

This was a bill by George W. Cross, a citi- 
zen of the state of Louisiana, the scope of 
which is to obtain a construction of the 
will of the late Thomas Lloyd Halsey of the 
city of Providence, and a decision respect- 
ing the legal effect of its provisions. It ap- 
pears that the testator, having a large real 
and pei-sonal estate, made the will, which 
has been duly admitted to probate, by which 
he devised all the residue of his property, 
after certain pecuniary and specific legacies, 
unto John O. Brown and Moses B. Ives, in 
trust, among other things, to pay the rents 
and income of the residue of his property 
to his daughter, Maria Louisa De Valle, wife 
of Raimond Pasquel De Valle, who was born 
at Buenos Ayres on or about the tenth day 
of November, 1S23, during her life; and as 
to certain specified estates, and one moiety 
of such residue, to the eldest male issue of 
his said daughter living at her decease, who 
shall then have arrived, or when he should 
arrive at the age of twenty-one years, upon 
condition, however, either precedent or sub- 
sequent, that he should adopt the name of 
Halsey, and take up his residence in the 
United States, within five years after he 
should become twenty-one yeai*s of age; with 
limitations over to the second and other sons 
on the failure of those prior in age to take; 
and also to daughters, all sons failing to 
take; and both sons and daughtei-s failing 
to take, then to the plaintiff Cross, 

The bill alleges that the defendant, Maria 
Louisa De Valle, if the daughter of the tes- 
tator was illegitimate. That she and her 
children are all aliens, and consequently in- 
capable of taking, under the will of the tes- 
tator, any interest in his real estate. That 
the bequests and devises to the eldest and 
other sons, and to tha daughters of tiie said 
Maria, are void for remoteness. That the be- 
quest and devise to the complainant were 
limited to take effect in case those to the 
children of the said Maria should fail; and 
that, consequently, the bequest and devise 
to the complainant is to be accelerated, and 
the others declared void. And it prays for 
a decree requiring the trustees to convey the 
property to him, to be held in his own right. 



The trustees and the collateral heirs at law 
and next of kin of the testator are made 
parties, have been served and have appeared. 
Maria De Valle and her husband are also 
named as partis, and process is prayed 
against them; also against their children, 
without naming them, if they should come 
within the reach of process; "and in the 
meantime to be directed to Thomas A. 
Jenckes, for service of the same upon him, 
in substitution of the said Thomas A. for them 
or suchof1;hem as are represented by him 
in the matters embraced by this bill of com- 
plaint; and also to be directed to the said 
Pedro A. De Valle." In another part of the 
bill, Pedro A. De Valle is named as one of 
the children of the said Maria. A subpoena 
has been served on Pedro A. De Valle, but 
he has not appeared. From the date of his 
mother's birth, mentioned in the will, it 
seems to be quite clear that he must be a 
minor; but no motion had been made respect- 
ing him. 

The following order was made for a sub- 
stituted service: "Ordered, that sei-vice of 
this subpoena upon the within named Rai- 
mond and Maria Louisa, and upon their chil- 
dren, except Pedro A. De Valle, be made up- 
on the within-named Thomas A, Jenckes, 
as their attorney, in substitution for them, 
subject to all exceptions in law and fact at 
the hearing or otherwise. John Pitman, Dis- 
trict Judge U. S. for R, I. District." 

Mr. Jenckes filed the following motion in 
writing: "Rule Day, December 3d, 1855. 
Thomas A. Jenckes, upon whom a subpoena 
in said suit has been served, appearing solely 
for the purpose of making this motion in 
his own behalf, and not as solicitor for any 
other person moves the court that the said 
service as to himself be vacated and said 
process quashed, because it appears in and 
by the bill and exhibits in said case that 
he has no interest, actual or contingent, in 
any of the matters to which said bill relates; 
and that such service if intended as sei*vice, 
upon Raimond P. De Valle and Maria Louisa 
Amdrea De Valle and their children, be 
quashed and declared void and insufficient 
to require them to appear and answer to 
said bill, inasmuch as it does not appear by 
said bill that he, the said Thomas A. Jenckes, 
is the attorney of said parties in his suit; 
and nothing is shown therein and nothing 
exists which will authorize or require him 
to take upon himself the defence of this 
suit T. A. Jenckes." 

The executors and trustees demurred to the 
bill, and among other objections insisted on 
want of pai-ties. 

Mr. Jenckes, for trustees. 
Mr. Paine, for Cross. 
George Wood and Mr. Gurry, for collateral 
heirs. 

CURTIS, Circuit Justice. No foundation 
for the order for a substituted service on 
Mr. Jenckes appears; and it cannot have any 
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effect to bring any party before the court 
The question is, whether the court can or 
ought to proceed in the absence of Maria L. 
Do Valle and her children. Independent of 
the forty-ninth rule, this would not admit of 
a moment's doubt Their interests are not 
only necessarily affected by any decree the 
court can malie, but they are the sole sub- 
jects of the controversy. Unless the 49th 
rule has changed the law of such a case as 
this, they are indispensable parties without 
whom the court can make no decree. Nam- 
ing them as parties to the bill, and praying 
process against them when they are out of 
the jurisdiction, and no service of process 
has been made, rendering it their duty to 
appear, does not enable the court to proceed. 
Browne v. Blount 2 Russ. & M. S3, and the 
cases there cited; Shields v. Barrow, 17 How. 
[58 U. S.] 130; Dandridge v. Custis, 2 Pet 
[27 tJ. S.] 370. 

What I have to consider, therefore, is 
whether the 49th rule applies to this case. 
That rule is as follows: "In all suits con- 
cerning real estate, which is vested in trus- 
tees by devise, and such trustees are compe- 
tent to sell and give discharges for the pro- 
■eeeds of the sale, and for the rents and profits 
of the estate, such trustees shall represent 
the persons beneficially interested in the 
estate, or the proceeds, or the rents and prof- 
its in the same manner and to the same 
extent as the executors or administrators in 
suits concerning personal estate represent 
the persons beneficially interested in such 
personal estate; and in such cases it shall 
not be necessary to make the persons bene- 
ficially interested in such real estate, or rents, 
and profits, parties to the suit; but the court 
may, upon consideration of the matter at 
the hearing, if it should so think fit order 
such persons to be made parties." The rule 
does not enable such trustees to represent 
tliose interested in the real estate in all cases; 
but only in the same manner and to the same 
extent as executoi-s or administrators repre- 
sent those Interested in suits respecting per- 
sonal estate. Now it is true that executors 
and administrators generally, represent pe- 
euniary legatees' in suits by third persons, 
making demands on the personal estate. It 
Is their duty to resist all unfounded claims, 
and they are clothed by the law with am- 
ple powers to do so. But it does not follow 
that there may not be eases where a question 
arises directly between a legatee and a third 
person, of such a nature that the court ought 
not to be satisfied to allow the executor or 
administi-ator to represent the legatee. The 
case of the Marquis of Hertford v. Countess 
de Zichi, 9 Beav. 11, was such a case. And 
in my opinion the case at bar is stronger than 



this one in the 9 Beav. Here the controversy 
is directiy between the complainant and 
Maria L. De Valle, named in the will as the 
daughter of the testator, and her children. 
The sole object of the bill is the destruction 
of interests which the will attempts to con- 
fer on them. Their titie is denied on the 
two grounds of their alienage and the ille- 
gitimacy of aiaria L. De Yalle. I entertain 
doubt whether these trustees can safely and 
properly be allowed to represent Mrs. De 
Valle and her children, for the purpose of 
litigating in their absence, the question of her 
legitimacy, or the status of herself and her 
children in respect to citizenship. It may be 
said that it will be the duty of the trustees 
to give Mrs. De Valle and her c'hildx'en no- 
tice of the suit and obtain from them the 
information necessaiy to defend it and that 
it must be presumed they will perform this 
duty. Be it so. But this does not meet the 
diflBLculty. Have not Mrs. De Valle and her 
children a right to the benefit of their an- 
swers, as evidence in the cause, respecting 
any facts within their personal knowledge? 
It is true neither of them can have personal 
knowledge of the marriage of the testator, 
if there was a marriage, and it preceded 
Mrs. De Valle's bii-th; but for aught I can 
know, she may have been made legitimate 
by a marriage with her mother after her 
birth, and within her personal knowledge; 
and however this may have been, it is not 
safe to assume that she has not personal 
knowledge of facts bearing directly on the 
question of her own legitimacy; and there- 
fore, if this be a case within the 49th rulei as I 
am of opinion it is, it seems to me tp be one 
where I am bound to exercise the discretion 
conferred by the last clause of the rule and 
make such order that Mrs. De Valle and her 
children shall, at least have opportunity to 
become effectually parties to the suit, and 
to be heard therein, before I make any de- 
cree affecting their interests. 

I am therefore of opinion that an order 
should be entered, that the cause stand over, 
with liberty to serve on Mrs. De Valle and 
her husband, if living, and on each of her 
children, a copy of the bill, to the end that 
they may appear and become parties, if 
they shall think fit And let some day of 
appearance be named, which will allow rea- 
sonable opportunity to appear, after the 
service made. In respect to the person al- 
ready served, who is said to be one of her 
children, if he be a minor, a proper petition 
should be presented to appoint a guardian 
ad litem. 

[NOTE. For the dismissal of a bill, seeking 
the same relief, filed by complainant in the dis- 
trict of Rhode Island, see Case No. 3,430.] 
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CROSS T. The DOLPHIN. 

DBee, 152.]^ 

District Court, D. South Carolina. Feb. 28, 
1800. 

■Recaptured Vessel — Asceetainmest op Sal- 
vage. 

In case of recapture by a public vessel of war, 
the salvage can only be ascertained by sale of 
the recaptured property, unless both parties 
consent to an appraisement. 

In this ease salvage was decreed, and a sale 
of the vessel ordered. Claimant's counsel re- 
quested the court to direct an appraisement 
instead of a sale. The judge said that he had 
carefully examined the different acts of con- 
gress relative to captures and recaptures, 
and that they made an evident distinction be- 
tween captures by a private vessel, and those 
of a public vessel of war, as was the present 
case. In the former instance, the court 
might direct the prize to. be delivered over to 
the captors, or to be sold. In the latter, 
there is no discretion; the vessel taken must 
be sold. These distinctions, he said, were ap- 
plicable to the question of salvage, and must 
guide him on this occasion; he should, there- 
fore, adhere to the original dea'ee, unless 
both parties would agree that appraisement 
should be substituted for sale. In such case, 
he did not doubt the power of the court to 
concur; and would order a sale of such parts 
of the cargo as might be suflBLcient to pajr ex- 
penses and salvage. Accordingly, the fol- 
lowing order was made: "The- agents for 
the recap,tors,'and also the agent for the own- 
ers of the brig Dolphin, having,^ in open 
comrt, consented to fix the valuation of said 
brig and her cargo by appraisement, in order 
to ascertain the amount of one eighth part 
for salvage, ordered and decreed that A, B, 
C, D, &c., or any three of them, be appraisers 
for the above purpose; and that they make 
a return of the value of said brig and her 
cargo, on oath, under their hands and seals, 
into the office of the registrar of this court, 
within ten days. That the marshal sell at 
public auction, after the usual notice, such 
part of the cargo of said brig as wiE amount 
to one eighth of the value thereof, to be paid 
for salvage, free of deduction; together with 
all costs and expenses of this suit, and all 
other charges incident to the sale. .That the 
marshal pay said amount of one eighth part 
to the agents for the officers and crew of the 
frigate John Adams; and after payment of 
costs and expenses, that he restore the said 
brig and the remainder of her cargo to the 
agent of the owners." 
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CROSS V. MORGAN. 

Circuit Court, D. New Jersey. March 22, ISSl. 
[See 6 Fed. 241.] 



CROSS (POSTMASTER GENERAL v.). See 
Case No. 11,306. 



CROSS (CREENT^EAF v.). See Case No. 
5,777. 

^ [Reported by Hon. Thomas Bee, District 
Judge.] 
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CROSS V. UNITED STATES. 

[1 Gall. 26.]^ 

Circuit Court, D. Massachusetts. Slay Term^ 
1812. 

Violation of Emba«go — DEOLAl^ATlo^^ — Double 
Damages. 

1. In debt for a penalty on a statute, the 
declaration must conclude against the form of 
the statute, or it will be bad on error. 

[Cited in TJ. S. v. Babson, Case No. 14,489; 
Jewett v. Cunard, Id. 7,310; Walsh v. TJ. 
S., Id. 17,116; U. S. v. Batchelder, Id. 14,- 
541; Fish v. Manning, 31 Fed. 341.] 

2. In debt for the double value under the- 
third section of the embargo act (Jan. 9r 
1808, c. 8) it is not necessary to allege the par- 
ticular articles which composed the cargo; nor 
that the owner was knowingly concerned in the- 
illegal voyage. 

3. In such a case, if the jury find a verdict 
for a specific sum, it is to be considered as the- 
double value of the vessel and cargo, unless the- 
contrary appears. 

[Cited in Sears v. TJ. S.. Case No. 12.592; 
Smith V. U. S., Id. 13,122. Applied in U. 
S. V. Clarke, 20 Wall. (87 U. S.) 107.] 

4. "Where a statute gives the party double 
or treble damages, the jury may find the single- 
damages, and the court will double or treble 
them. And a general verdict will be deemed 
for single damages, unless the contrary appear. 
But a verdict for the double or ti-eble damagea 
will be good, if expressly so found. 

[Cited in The Idaho, 29 Fed. 187.] 

[5. Cited in Cleveland Ins. Co. v. Globe Ins. 
Co.,. 98 U. S. 375, to the point that seizures 
made on waters which are navigable from the 
sea by vessels of 10 or more tons burthen are- 
exclusively cognizable in the admiralty, subject 
to appeal to the circuit courts.] 

[Error to the district court of the United 
States for the district of Massachusetts. 

[Action by the United States against Thom- 
as Cross to recover a penalty under the em- 
bai-go act of 1808.] 

C. Jackson, for plaintiff in error. 
G. Blake, for the United States. 

STORY, Circuit Justice, delivered the opin- 
ion of the court 

This action is debt for a recovery of the 
double value of vessel and cargo, under the 
third section of the embargo act of Jan. 9, 
1808, c. 8 [2 Stat. 454], The declaration al- 
leges, that on the 9th of October, 1808, sun- 
dry goods and merchandize, of domestic 
growth and manufacture, viz. 300 barrels of 
flour, 50 barrels of beef, 3 tons of butter, 10 

^ [Reported by John Gallison, Esq.] 
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hogsheads and 65 boxes of fish, and 2,000 
leet of boards, all of the value of §3,000, 
were laden, shipped, and put on hoard a. cer- 
tain vessel or schooner, called the Phoenix, 
of Falmouth, of tlie burthen, &c. which ves- 
sel was of the value of $2,000; and after- 
wards, on the night of the same day, the said 
vessel, with her cargo on board, did depart 
from the port of Portland aforesaid, which 
is a port of the United States aforesaid, with- 
out a clearance or permit; and tne declara- 
tion avers, that the plaintiff in -error was 
then and there the freighter of said vessel, 
and the owner of said goods and merehan- 
•dize; and that said vessel and cargo, al- 
though forfeited, hath not been seized, hav- 
ing never been found within the United 
States aforesaid, whereby and hy force of 
the laws and statutes of the said states, the 
said plaintife in error hath forfeited and be- 
<jome liable to pay to the United States, on 
demand, a sum equal to double the value of 
the said vessel and her cargo aforesaid, 
which double value amounts to the sum of 
$10,000, and an action hath accrued to the 
United States, &c To this declaration the 
general issue was pleaded, and on issue 
joined, the jury found a verdict that the 
plaintiff in error was indebted to the United 
States in the sum of §3,060, in manner and 
form as alleged in the declaration. Judg- 
ment was rendei-ed in the district comrt for 
the United States on this verdict, upon 
which the plaintiff has brought a writ of 
error. 

Upon the argument, sundry errors have 
been assigned by the counsel for the plaintiff 
in error, which we shall now consider. 

1. That it is not alleged in the declaration, 
of what articles the cargo consisted at the 
time of the departure of said vessel from 
said port But we are of opinion, that the 
allegation, that "the vessel with her cargo 
on board departed," must mean, with the 
goods and merchandize previously stated to 
have been shipped on board; for by such 
shipment they became her cargo; and by 
such reference, the cargo is accurately speci- 
fied. But we by no means yield to the argu- 
ment, that it was necessary to specify the 
articles which compose the cargo, as this 
is a proceeding for the double value only, 
and not for the articles themselves. 

2. A second objection is, that the declara- 
tion contains no averment, that the plaintiff 
in error was knowingly concerned in procur- 
ing or effecting the departure of the vessel. 
To this it is a sufficient answer, that the 
offence is stated in the words of the act; 
and if want of knowledge were a just ex- 
cuse against the charge, it should have been 
shown by the plaintiff in error in his own de- 
fence at the trial. It is certain that in many 
cases, the property of an owner may be for- 
feited for an offence, without his knowledge 
or procm'ement. It was so held in Idle v. 
Yanbeck, Bunb. 231, Park. 227. 

3. A third objection is, that the jm-y have 
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not found the value of the vessel and cargo; 
but only that the plaintiff in error owed a cer- 
tain sum, and the comrt have given judgment 
for the same sum, and non constat, that it is 
the double value; whereas, the judgment 
sbould have been for the double value, and 
should so have been alleged in the record. It 
has been said in answer, that this objection 
cannot be assigned for error, because it is for 
the advantage of the party. But the rule, 
that a party shall not take advantage of an 
error for his benefit, does not apply to errors 
of the court, as where it pronounces a wrong 
judgment Bac. Abr. "Error," K 4, pp. 
490, 491. It has been laid down as a rule, 
that where a statute gives double or treble 
damages to the party injm-ed, by action, the 
jiu:y in such case should find the single dam- 
ages, and the court in their judgment should 
assess the double or ti*eble damages. This 
is laid down in Brooke, Abr. "TJamage," pi. 
70, who cites 19 Hen. YI., 6, in support of 
it The same doctrine was held in an ac- 
tion on the statute of March 5, 1787, § 7 (1 
Mass. Laws, 889), by the supreme court of 
Massachusetts. Lob dell v. Inhabitants of 
New Bedford, 1 Mass, 153, In 5 Com. 
Dig. "Pleading," 2, § 16, it is said that it 
is sufficient in such case, that the declara- 
tion demands the single value, for it shall be 
ti-ebled by the eom*t or jury; and for this, 
2 EoUe, 54, is cited. But upon looking into 
Kolle, the latter part of the position does not 
seem supported. In Sayer on Damages (page 
244) it is said that the jury, who tiy the issue 
joined in an action, wherein treble damages 
are recoverable, may assess the treble dam- 
ages; and in Bennet v. Hart Sayer, 214, the 
com*t awarded a writ of inquiry to assess 
treble damages, where a verdict had passed 
for the defendant who, by law in such case, 
was entitied to treble damages. Were this 
a case, in which damages were demanded, 
we think that it would be good, either tot the 
covu:t or jury to assess the double damages, 
if it appeared upon the record that such as- 
sessment was in fact made. See, also, Doug. 
730, note 41, under case. Grant v. Astie. 

But this is not such a case, but a demand 
of a penalty, which, though uncertain in 
amoimt is to be reduced to certainty by the 
vei'dict of the jury. The mode of estimating 
the amount t>7 the statute, is by doubling 
the value; but the issue puts it expressly to 
the jury to fix that amount In looking into 
precedents in informations for breaches 
of the revenue laws, we find that in gen- 
eral, the verdict finds the single value, and 
the court assess the double value. But in 
such precedents, the issue is not found to be 
"nil debet" but it is a special issue, and the 
single value of the property is assessed by the 
jin:y, to enable the court to impose the pen- 
alty, as well as to decree the forfeiture of the 
goods. Mod. Prac, Exch. In the case at bar, 
we must intend, that the sum assessed by the 
jury, was the double value, and the judgment 
was therefore rightiy given. We give no 
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opinion liow it would be, if tiie jiu*y had ex- 
px-essly said, tiat the sum found Tvas the 
single value only. 

4. Another objection, and the last, that has 
been relied on, is, that the offence is not al- 
leged to be contra formam statuti. This has 
presented the principal difficulty. The gen- 
eral rule, that all offences against statutes 
shall conclude against the form of the statute, 
is not denied; and is indeed too well settled 
to admit of question. Hawk, bk. 2, c. 25, § 
117; Bac. Abr. "Indictments;" 3 Bac. 567; 
Com. Dig. "Action on Statute," 4, H; 1 Chit 
PI. 357; 1 Vent. 103. But it is said that 
it is sufficient, if it appear on the whole, that 
the action is founded on a statute; and the 
averment "whereby and by force of the laws 
and statutes of the said United States, an ac- 
tion hath accrued," plainly shows this intent. 
It is denied, that this averment is sufficient, 
because, as the counsel contend, the offence 
is here averred to be against the statutes, 
whereas it is founded on a single statute; 
and to conclude against a statute, when the 
offence is against several statutes, or the con- 
traiy, is fatal. The cases, Com. Dig. "Plead- 
er," 2, § 10; Yelv. 116; 1 Vent 135; Hawk, 
bk. 2, c. 25, § 117, — certainly contain dicta 
which countenance the latter part of the posi- 
tion, and of the former part there can be no 
doubt. But even if this argument be wrong, 
it remains to inquire, if the exception be not 
fatal. In Lee v. Clarke, 2 East, 333. this pre- 
cise objection was taken, and the declaration 
contained the same averment as the pres- 
ent. Lord EUenborough said, in an action on 
a statute for a penalty, "it has been invariably 
holden, that the fact must be alleged to be 
done against the form of the statute;" and 
of the same opinion were the whole court. In 
that case Mr. Justice Lawrence said, that 
perhaps the allegation, "whereby and by 
force of the statute an action had accrued," 
would have been sufficient, if it had been stat- 
utes; but it is stated doubtingly, and the 
opinion of the rest of the court is directly 
against him. See, also, Doet Plac. 332. 

We yield to the authority of this decision, 
because we think, that in principle, it is fully 
supported by former cases. Whatever we 
might think of the merits of the case before 
us, it is om* duty to expound the laws, with- 
out reference to the character of the transac- 
tion which the record discloses. 

The case of Priestman v. U. S., 4 Dall. [4 
IT. S.] 28, which was finally affirmed in the 
supreme court of the United States, contains 
allegations in this respect exactly con'espond- 
ing with the present declaration: but, as no 
exception was ever taken to that information, 
it would be too much to set aside the solemn 
decisions of other courts, founded on good 
reasons, by the authority of a precedent 
which passed sub silentio. Besides, that was 
an information in rem, in respect to which, 
perhaps, a distinction may be made. In pro- 
ceedings in the admiralty, the same strictness 
is not requh'ed, as in proceedings in common 



law courts. And where the seizure is on 
land— as was the case in Priestman v. U. S. 
[supra]— although the proceedings would seem 
to be analogous to informations in the ex- 
chequer; yet, I do not know, that in our 
com'ts, the rigid principles of the common 
law applicable to such informations have been 
solemnly recognized. See Anon. [Case No. 
444]; The Concord, 9 Cranch [13 U. S.] 387; 
The Palmyra, 12 Wheat [25 U. S.] 1; Atty. 
Gen. v. Eay, 11 Mees. & W. 464; Atty. Gen. 
V. Smith, 5 Mees. & W. 372-374. The judg- 
ment of the district court must, thei'efore, be 
reversed. 
Judgment reversed. 
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Case Ho. 3,435. 

In re CROSSETTB. 

[17 N. B, R. 208.]* 
District Court, W. D. Michigan. Feb. 28, 1878. 
Baxkkuptox — ^Pkovable Debt — Seodbed Cred- 

ITOK. 

1. So long as a creditor holds ample secu- 
rity on property of the debtor, and does not 
waive or release the same, he is not to be count- 
ed as a creditor having a provable debt within 
the meaning of section 39, as amended. Rev. 
St § 5021. 

2. A secured creditor may, at any time, re- 
lease his security as to the whole or a part of 
the debt, and if he does so seasonably, before 
the hearing and decision as to the quorum of 
creditors and debts, he is entitled to be ranked 
as a creditor having a provable debt and admit- 
ted as such in determining whether the requisite 
number and amount have joined in the petition. 

Creditors commenced proceedings for ad- 
judication. Debtors resisted on the ground 
that the requisite number and amount had 
not joined, and filed a list of their creditors 
and debts. A reference was made to Reg- 
ister Thompson, who reported that there was 
not one-third of the provable debts represent- 
ed. Other creditors then joined as petition- 
ers, and a re-referenca was made. It was 
now reported that in number and amount the 
necessary quorum had joined. Exceptions 
were filed by the debtors. D. H. Waters, 
who* did join in the petition, was a secured 
creditor for twenty-two thousand dollars, 
but after commencement of the proceedings, 
and before the reference to the register, 
transferred to Warner seventeen thousand 
dollars of his claims and the separate secu- 
rity covering that sum. Warner then released 
the secm'ity as to nine thousand dollars of 
the seventeen thousand dollars. The regis- 
ter held, first, that secured creditors were not 
to be reckoned as having provable debts 
within amended section 39 of the bankrupt 

* [Reprinted by permission.] 
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act; and second, that a release of security- 
after petition filed did not change the rule 
on the questions of adjudication. 

Simonds & Fletcher, for petitioners. 
R. W. Butterfield, for debtors. 

WITHEY, Disti-ict Judge. The register, in 
determining the question of quorum, held 
that creditors whose dehts are secured are 
not to be reckoned in number or amount, and 
also that the question of whether a creditor 
was secured must be determined as of the 
date of filing the petition. Hence, although 
Warner had, after petition filed, and before 
the day for determining as to the number 
and amount joining for adjudication, re- 
leased the security, as to part of his debl^ the 
nine thousand dollars were not to be reckon- 
ed, nor was Warner to be counted as a cred- 
itor having a provable debt. 

As to the first ruling, the court concurs 
with the register's views, that so long as a 
creditor holds ample security on property of 
the debtor and does not waive or release the 
same, he is not to be counted as a creditor 
having a provable debt within the meaning 
of original section 39, as amended in 1874 
[IS Stat. 180]. "Debts provable," within the 
meaning of the provisions for launching pro- 
ceedings in banla-uptcy, are those entitled to 
share in dividends of the estate. In re Bige- 
low [Oase No. 1,396] is a leading case, re- 
ferred to and approbated in this district by 
the late circuit judge in Re Stansell [Id. 13,- 
293]. Seem-ed debts may be proved against 
the bankrupt's estate, as such, but the cred- 
itor holding the security "shall be admitted 
as a a-editor only for the balance of the debt 
after deducting the value of such propei-ty" 
as his security covers. Rev. St U. S. § 5075. 
Construing 50G7 and 5075, Rev. St, and sec- 
tion 39 of the act of 1867 [14 Stat. 517], as 
amended in 1874, together, there is no room 
for doubt that "debts provable,-" mentioned 
in section 39, refer to unsecured debts, and 
these include any balance of secm'ed debts 
after deducting the value of the property 
constituting the security. Creditors who 
may join in a petition and be counted in as- 
certaining the quorum of number and 
amount are those only entitled to be "ad- 
mitted as a creditor," to share in dividends. 
While those creditors who, by reason of 
mortgage, pledge, or lien on the debtor's 
property, have fully secm'ed debts, and 
which remain such, are not entitled to peti- 
tion, nor are their debts to be reckoned, be- 
cause not entitled to be "admitted as a cred- 
itor" to share in the distributable assets. 

A most careful review of all the accessible 
judgments bearing on the question, and of 
the various provisions of the bankrupt act, 
leaves no escape, in my opinion, from the 
conclusion expressed. I am forced to this 
conclusion, notwithstanding the counter- 



views presented by the late circuit judge, in 
Re Stansell, supra, bearing upon the question 
I have been considering. I have never un- 
derstood that what was said by the learned 
judge in that case was intended to be con- 
trolling in the bankrupt courts of this cir- 
cuit. It will be seen, the case was really 
disposed of on another ground, viz.: that the 
petitioning creditor had waived his lien before 
the heai-ing. At the same time I do not fail 
to understand that the circuit judge ex- 
pressed opinions quite at variance with those 
I have adopted in this case. No one can en- 
tertain a higher respect for his judgments 
tlian myself; nevertheless, as the question 
presented here differs from the one decided 
in Re Stansell, and arises under a different 
state of the law, I feel at libo^ty to follow 
my own judgment until the exact question is 
ruled against my views by the circuit court. 
The opinion of Hoffman, J., in Re California 
Pac. R. Co. [Case No. 2,315], seems to me 
eminently correct 

I adopt the views of Judge LoweU, in Re 
Alexander [Id. 161], that where a debt is not 
amply secured, the creditor may bring the 
matter of his claim before the court and 
upon sufficient showing be admitted as a 
creditor for the balance over the value of the 
secm-ity held, and that it is not necessary 
to await the appointment of an assignee be^ 
fore such adjustment can be reached for the 
purpose of determining whether a creditor 
has a provable debt within section 39. 

Upon the second question I am not able 
to agree with the register's conclusion, being 
of opinion that a secured creditor may at 
any time release his secm-ity as to the whole 
or a part of the debt, and if he does so sea- 
sonably, before the hearing and decision as 
to the quorum of creditors and debts, he at 
once occupies a position where he is entitled 
to be ranked as a creditor having a provable 
debt, and to be admitted as a creditor in 
determining both the number of creditors 
and the aggregate of provable debts under 
section 39. It was held in Re Stansell, supra, 
that a creditor holding a lien which secured 
his debt, who had petitioned for an adjudi- 
cation against the debtor, if the fact of his 
debt being secured deprived him of the right 
to petition, a voluntaiy waiver of the lien 
prior to the hearing was sufficient to secure 
him all the rights of an unsecured creditor; 
though the comrt also said the fact of a cred- 
itor holding security was no objection to hia 
becoming a petitioning creditor, as the law 
was prior to the amendment of 1874. War- 
ner should have been counted as a creditor, 
and the nine thousand dollars as to which 
security was released should have been reck- 
oned in the aggregate of provable debts. 
Had this been done the petitioning creditors 
would not represent one-third of the aggre- 
gate of the provable debts. The petition is 
therefore dismissed. 
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OROSSLEY y. The LOUIS. 

[4 Ben. 510.]^ 

District Court, S. D. New Yorli. Feb., 1S71. 

Possession — Release, 

1. Two parties, J. and C, were interested in 
the building of a steam-tug, but the vessel 
was enrolled in the name of 0. alone, and was 
run for their joint benefit. G. died, and a suit 
was brought by J., against the administratrix of 
C, to have a receiver of the boat appointed, 
and the boat sold and the accounts adjusted. 
That suit was settled by the payment by J., to 
the administratrix, of a sum of money, on the 
receipt of which she executed to J. a general 
release of all claims and demands which C. 
had against J. in connection with the boat. 
Afterwards, the administratrix brought this 
possessory action to recover the boat: Eeld, 
that the burden of proof was on the libel- 
lant, to show that she did not understand 
the transaction in which she gave the general 
release. 

2. The libellant had failed to establish that 
fact, and was, therefore, not entitled to the 
possession of the boat. 

This was an action of possession brouglit 
by the libellant to recover possession of the 
steam-tug Louis. The libel alleged that the 
libellant had been duly appointed administra- 
trix: of the estate of John J. Crossley; that 
the boat -v^xs enrolled in the name of Cross- 
ley; and that she, as his administratrix, was 
entitled to the possession of the boat. 

The answer of Francis L. Johnson and 
others set up that the boat was built under 
an agreement between Ci'ossley and Jolin- 
son, by which Crossley was to be interested 
in the proportion of one-foiu:th and Johnson 
in the proportion of three-fourths; that she 
■was enrolled in Crossley's name, and was run 
for the benefit of both parties; that, after 
the death of Crossley, Johnson commenced 
a suit against the libellant, as admUiistra- 
tris of Crossley, to have a receiver of the 
boat appointed and the boat sold, and the ac- 
counts adjusted; that -that suit was settled 
by the payment to the libellant of the sum of 
$1,000; and that the libellant executed to 
Johnson a general release, under seal, releas- 
ing him from all claims which Crossley had 
against him by reason of their connection 
with the boat The libellant gave evidence 
tending to show that she had not properly 
tmderstood the contents of the release signed 
by her. 

T. D. Adams, for libellant 
Benedict & Boardman, for claimants. 

BLATOHFORD, District Judge. Although 
the Louis was enrolled and registered in the 
name of Crossley as her owner, yet the proofs 
show that she was held by him ia trust for 
himself and the respondent Johnson, subject 

^ [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



to the adjustment of accounts between them 
in refei'ence to the expense of building and 
running her; that Crossley superintended her 
running; that she was nm for the benefit 
of Cros^ey and Johnson, in the proportion of 
three-fourths of her net earnings to Johnson, 
and one-fourth to Crossley; that, after Cross- 
ley's death, Johnson brought a suit against 
the libellant, as administratrix of Crossley, 
to have a receiver of the boat appointed, and 
the boat sold, and the accounts between 
Johnson and the estate of Crossley in refer- 
ence to the building and running of the 
boat adjusted; that that smt was settled, 
after an examination of the accounts by the 
counsel for the libellant, by the payment by 
Johnson to the libellant, of the sum of §1.0 JO; 
and that thereupon the libellant executpd and 
delivered to Johnson a general release under 
seal, releasing him, also, especially, fi'om all 
claims and demands which Crossley had, at 
the time of his death, against Johnson, "grow- 
ing out of any connection he had, in his life- 
time, with the said Johnson, with the steam 
propeller Louis or any other vessel." The 
bm-den of proof is on the libellant on tiiese 
facts, to show that she did not understand 
the transaction or nnderstaiid why she was 
receiving the $1,000. The matter appears to 
have been conducted with care and delibera- 
tion by the counsel on both sides, both in 
respect to an investigation of the subject- 
matter of the controversy and in respect to 
the preparation of the settiement papers. 
Mrs. Crossley admits that she executed the 
release, but says that she did not Imow its 
contents, andL that her counsel did not tell 
her what the $1,000 was paid to her for. This 
testimony is contradicted by her counsel, 
who testifies that he told her the $1,000 was 
to settie the suit brought by Johnson, and 
that Johnson's counsel required a general re- 
lease, and that she knew what the release 
was given for. In addition to this, it is shown 
that she took to the office of her counsel, be- 
fore the suit was brought by Johnson, the 
books of her husband, which she had found, 
relative to his transactions with Johnson, 
that her counsel examined them, and that, 
at the time she received from her counsel 
so much of the $1,000 as she did receive, 
she took away from his office such books. 
The libellant has, therefore, failed to make 
out that she is entitied to the possession of 
the tug, as against the respondents, or to a 
decree against them for her earnings while 
in their possession, which is the prayer of her 
libel. 
The libel is dismissed, with costs. 
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Case InTo. 3,437. 

CBOUCH T. HOE^^IER. 

[2 Ban. & A. 637; * 11 O. G. 1112.] 

Circuit Court. D. New Jersey. June, 1877.=' 

Patents—" SnAWi-STUAPS "— Valiuitt. 

The complainant's patent for an improvement 
in shawl-straps which was held valid in the 
ease of Crouch v. Speer [Case No. 3,438], ad- 
judged invalid for want of novelty, upon facts 
different from those therein proven. 

[See note at end of case.] 

Uxb eauity. Bill by George Croucli against 
William Roemer for infringement of patent] 

E. B. Barnum, for complainant. 
ArtTinr v. Briesen, for defendant. 

NIXON, District Judge. This is an action 
for an alleged infi-ingement of complainant's 
letters patent, No. 82,(306, dated September 
29th, 1868, and reissued March 7th, 1871, No. 
4,289. 

The subject-matter of the patent is in the 
reissue described to be a strap "to confine a 
shawl or similar article in a bundle," and 
termed a "shawl-strap." The schedule, at- 
tached to and forming a part of the said re- 
issued patent, states that, before the com- 
plainant's invention, straps had been used to 
confine a shawl or similar article in a bundle, 
and a leather cross-piece, with, loops at the 
ends, had extended from one strap to the 
other, and above, and attached to this leather 
cross-piece was a handle. This leather cross- 
piece or connecting-strap is liable to bend and 
allow the straps to be drawn toward each 
other by the handle in sustaining the weight. 
Hence, the btmdle is not kept in a proper 
shape, and the handle is inconvenient to 
grasp. The invention is then stated to con- 
sist of a rigid cross-bar beneath the handle, 
combined with the suspending-straps that are 
to be passed aroimd the shawl or bundle, 
such straps passing through loops at the ends 
of the handle. 

No question can be made but that the 
shawl-sti-aps manufactured and sold by the 
defendant are infringements of the complain- 
ant's reissue. They consist of a metallic 
cross-bar, vrith slots at the ends for the re- 
ception of the sti"ai)s, and which also connect 
the ends of the handle. 

Several defences are set up in the answer, 
but the only one which it is necessary to con- 
sider is the first, to wit, the want of novelty 
and prior public use. 

I had occasion, heretofore, to inquire into 
the validity of the complainant's patent, in 
a controversy between the same complainant 
and Speer [Case No. 3,438], in which, as in 
this case, the principal defence turned upon 
the novelty of the invention. A prior public 
use was alleged, and attempted to be proved. 

^ [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 

= [Affirmed in Crouch v. Roemer, 103 U. S. 
797.] 
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I there said, and now repeat: "That the pat- 
ent is prima facie evidence that the patentee 
was the original and first inventor. Any one 
who conti'overts this, assumes the burden of 
proof, and ^mdertalIes to show affirmatively 
that there was a prior knowledge and use of 
the alleged invention, under such circumstan- 
ces as to give to the public the right of its 
continued use agahist the patentee." Crouch 
V. Speer [supra]. 

The defence in this case has brought out 
many facts in regard to the public use of the 
rigid cross-bar in shawl-straps, anterior to 
the date of the complainant's patent, which 
were not developed in the former suit There 
is no evidence, which, in my judgment, af- 
fects the honesty of the complainant's claim, 
or which creates any doubt that he really be- 
lieved himself to be the original and first in- 
ventor; but, nevertheless, I am constrained 
to the conclusion, after a most careful exam- 
ination of the whole testimony, that the 
proofs show with reasonable certainly that 
he has been anticipated in the invention, and 
that patent is void in consequence of piior 
knowledge and public use, and the biU must, 
therefore, be dismissed with costs. 

[NOTE, On appeal by complainant, the su- 
preme court affirmed the decree herein, and 
stated: "The thing which the complainant 
claims to have patented was substantially made 
and used long before his invention. All he did 
was by the use of well-known equivalents for 
some of the elements of former structures to 
make it somewhat hotter than it was ever made 
before. This is not patentable." Opinion by 
Mr, Chief Justice Waite, Crouch v. Roemer, 
103 U. S. 797.] 



Case Wo. 3,438. 

CROUCH V. SPEER et al. 

U. Ban. & A. 145; * 6 O. G, 187.] 

Circuit Court, D. New Jersey. April Term, 
1874. 

Patents— Shawl-Straps — Validity — TJtiutt — 

NOVELTV— EVIDESCE— BUKDEN OF PeOOF. 

1j The test whether an invention is useful in 
the sense of the law, is not whether it is not 
mischievous, or hurtful, or insignificant, but 
whether it is capable of use for a purpose from 
which some advantage can be derived. If it 
be useful in this sense, the degree or extent of 
its usefulness, is altogether unimportant. It is 
not necessary that it should be the best means 
of producing a desirable result, but a means, 
although inferior to others, of producing it. 

2. A rigid cross-bar connecting the ends of 
the handle of a shawl-strap, and provided with 
loops for the straps, is a patentable invention. 

3, "Where witnesses are called to prove want 
of novelty in the invention, of whom notice was 
not given in the answer, the evidence of such 
witnesses, if objected to, will not be consid- 
oi'p^d in determining the question of novelty. 
"When, however, the evidence is taken without 
objection, the defect of want of notice is 
deemed waived, and the evidence cannot after- 
ward be objected to on that ground. A patent 

* [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 
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is prima facie eTidence that the patentee was 

tlie original and -first inventor, and any one, 

who controverts this, assumes the burden of 

proof,' and undertakes to show affirmatively 

that tliere was a prior knowledge and use of the 

alleged invention, under such circumstances as 

to give to the public the right to its continued 

use as against the patentee. 

[Cited in Hawes v. Antisdel, Case No. 6,234; 

Crouch V. Roemer, Id. 3,43T; Rogers v. 

Beecher, 3 Fed. 640.] 

4. The burden of proof is on the defendant, to 
show want of novelty in an invention; and 
where the defendant's testimony is inconsistent, 
and contradictory, and there is a reasonable 
doubt as to its correctness, the complainant's 
prima facie case, even if uncorroborated, must 
prevail. 

5. The reissue patent, granted to George 
Crouch, March 7, 1871, for improvement in 
shawl-straps, held valid. 

[In equity. Bill by George Crouch against 
Heinrich Speer and others to restrain in- 
fringement of reissued letters patent No, 4,- 
289.] 

Jonathan Marshall, for complainant. 
James M. Scovel, for defendants. 

NIXON, District Judge. This suit is 
brought for an alleged infringement of a 
patent for "improvement in shawl-straps," 
originally granted to the complainant, and 
surrendered and reissued March 7, 1871. 
The defendants put in a joint answer, admit- 
ting, in substance, the manufacture and use 
of the thing patented, but denying, (1) that 
there was anything new or useful in the 
patent, and, (2) that the complainant was the 
original and first inventor; and alleging that 
the improvement claimed had been known 
and used, in this country, prior to the in- 
vention of the complainant. The patentee 
states in his schedule, that before his in- 
vention straps had been used to confine a 
shawl or other similar article in a bundle, 
and a leather cross-piece, with loops at the 
ends, had extended from one strap to the 
other; and above, and attached to this cross- 
piece, was a handle; that the cross-piece or 
connecting-strap was liable to bend, and al- 
low the straps to be di-awn toward each 
other by the handle in sustaining the weight; 
that hence the bundle was not kept in the 
proper shape, ana the handle was inconven- 
ient to grasp; and, that his invention consist- 
ed in a rigid cross-bar beneath the handle, 
combined with suspending-straps, that are to 
be passed around the shawl or bundle, such 
straps passing through the loops at the ends 
of the handle. 

He then states his three claims, as follows: 
(1) The rigid cross-bar A, connecting the 
ends of the handle B, and provided with 
loops, c, for the straps D, substantially as 
and for the purposes set forth. (2) The 
loops C 0, made of the leather of the handle, 
and secured to the rigid cross-bar A, as and 
for the pm'poses set forth. (3) The rigid 
cross-bar for a shawl-strap, made of sheet 
metal, corrugated and covered with leather, 
as and for the purposes set forth. 



If the third claim includes anything not 
embraced in the tii-st, it is the limitation of 
the rigid cross-bar to sheet metal, corru- 
gated. I find no evidence in the ease that 
the defendants have infringed by the use of 
the corrugated metal cross-bar, except their 
admissions, that they had manufactured and 
sold Exhibit No. 4. The metal in that ex- 
hibit is covered with leather. It has the ex- 
ternal appearance of being corrugated, but 
whether it is or not, is left to conjecture, as 
no one seems to have testified on the subject. 
TV'hile, therefore, it remains in doubt wheth- 
er there has been any infringement by de- 
fendants of the third claim of the patent, 
there is no question about their infringement 
of the first and, second claims. Their whole 
defence is an admission that they have In- 
fringed these, which they endeavor to justify 
on the ground that there had been a knowl- 
edge and use of the improvement In this 
country prior to the date of the complain- 
ant's invention. 

1. The defendants' first allegation is, that 
there is nothing new or useful in the com- 
plainant's patent If they mean by this that 
it is not the subject matter of a patent, the 
objection must be examined and answered 
in the light of the provisions of the 24th sec- 
tion of the patent act of 1870 (16 Stat. 201). 
That section authorizes a patent to be grant- 
ed for "any new and useful art, machine, 
manufacture, or composition of matter, or 
any new and useful improvement thereof." 
It will be seen that utility and novelty ai*e 
the requisite conditions. The inventions or 
the improvement dalmed must have both, 
or the letters patent secure nothing for the 
patentee. Whether it is useful, in the sense 
of the law, is not whether it is not mischiev- 
ous, or hm-tful, or frivolous, or insignificant, 
but whether it is capable of use for a pur- 
pose from which some advantage can be 
derived. If it be useful in this sense, the 
degree or extent of its usefulness is alto- 
gether unimportant It is not necessary, in 
other words, that it should be the best means 
of producing a desirable result but a means, 
although inferior to others, of producing it. 
Curt Pat § 449. Testing the complainant's 
patent by this principle, it is undoubtedly 
useful. The rigid cross-bar and the loops 
holding the straps, securing them in their 
place, and made of the leather of the handle, 
if new, add neatness and finish and value to 
the manufacture; and this is shown by the 
fact that these defendants, tictive business 
men, and alive to the public demands, gave 
these methods of manufacturing a prefer- 
ence over others in finishing and furnishing 
shawl-straps for the markets. 

2. It only remains to consider whether the 
defendant's second allegation of the want 
of novelty in the complainant's patent has 
been proved. In accordance with the re- 
quirements of the 61st section of the patent 
act, the defendants, in their answer, gave 
notice of prior knowledge and use of the al- 
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leged improvement of complainant by Speer 
iSs aiattner, Speer & Brother, Nicholas Mur- 
phy, Henry Van Buren, and Henry Simon. 
Neither Mattner nor Simon was sworn on 
the examination; nor was Reinhold Speer, 
until all the testimony in chief and in rebut- 
tal, was closed on both sides. The com- 
plainant's solicitor, very properly, objected 
to his introduction, at that stage of the pro- 
ceedings, to testify upon any points pertinent 
to the issues made in the pleadings. A num- 
ber of witnesses, however, were examined 
on this subject, of whom no notice was 
given, but to whose testimony no exceptions 
were taken when they were offered, except 
in the case of Louisa Stephan. That ob- 
jection renders her evidence inadmissible, 
and it has not been considered. In the other 
fnstances the court must assume that the 
want of notice was waived by the complaint. 
Parties are not allowed to expei-iment with 
witnesses, suffering them to be examined, 
and subjecting theni to cross-examination, 
and afterward, if the testimony does not 
happen to suit them, asking for its exclusion. 
The object of the statute is to guard plain- 
tiffs against surprise; but if they will not 
avail themselves of the privilege, and require 
the previous notice, they must not expect the 
court to invoke for them the provisions of 
the act 

In considering the case, it should be re- 
membered, that the patent is prima facie 
evidence that the patentee was the original 
and first inventor. Any one who eonti-overts 
this, assumes the burden of proof, and un- 
dertakes to show aflSrmatively that there 
was a prior knowledge and use of the al- 
leged invention, under such circumstances as 
to give to the public the right of its con- 
tinued use against the patentee. 

This the defendants have failed to do; the 
evidence introduced by them is frequently 
contradicted, and is inconsistent with itself 
and many well established facts. The most 
unsatisfactory portion of it, and the part 
which leads to the gravest suspicions of a 
want of candor and accm-acy, is the testi- 
mony of the defendant, Heinrich Speer, and 
that of his principal witness, Edward Simon. 

Let us fii-st advert to the evidence of the 
defendant, Heinrich Speer. He states, and 
repeats the statement in subsec[uent parts of 
his testimony, that he arrived in this country 
on the 16th day of February, 1866; that he 
came dh-ectly to Newark; worked "on his 
own hook" for three weeks, and then en- 
gaged with Mr. Simon about the end of 
March; remained there until June, and left 
his employ; went to work again for himself, 
and peddled his wares until the end of the 
year; then, in 1867, began work for Mr. Ped- 
dle, and continued with him about two years, 
Mr. Peddie furnishing the stock for shawl- 
straps, to wit, sheepskin, cowhide leather, 
and steel springs, the latter being used to 
malie the rigid cross-bar. He is evidently 
mistaken in regard to all the material facts 



of his statement. He came to this country 
on a travelling pass-card, which had been re- 
newed to him on the 28th day of May, 1866, 
at his residence in the city of Glogau, in 
Prussia. After that date he went to Munich, 
to Berlin, to Hamburg, and to Liverpool, 
whence he sailed to the United States. If 
he landed here in the month of February, 
and it seems to be impossible that he should 
fail to remember whether he crossed the 
ocean at so recent a date, and for the first 
time, in midwinter or in summer, it was not 
earlier than Febi-uary, 1867. If he began 
work for Simon at the end of March, it was- 
as late as March, 1867; and if he remained 
there until the close of the year, he could not 
have worked for Peddie before 1868. And to 
this effect is the testimony of Peter Mai'ten, 
the foreman of Peddie &; Co., and of Mr. 
Jenkinson, one of the members of the firm. 
Marten says that Heinrich Speer commenced 
work there in 1868; that he worked for about 
a year on ladies' satchels, and after that be- 
gan upon shawl-straps; and that Eeinhold 
Speer did not begin until about a year after 
Heinrich. Mi-. Jenkinson, after referring to 
the books of the firm, testified that Heimich 
began to work for them in July, 1868, and 
Reinhold not until afterward. ^Marten never 
knew or heard of Peddie's having, or hav- 
ing manufactured, shawl-sti-aps with rigid 
cross-bars before about 1869, and cannot be- 
lieve that they could have been in use with- 
out his knowledge. Mr. Jenliinson is more 
cautious, but he is not willing to say that he 
ever heard of them before 1868. It is to be 
regretted that Mr, Peddie, who, the defend- 
ant Speer alleges, fm-nished him with the 
steel bars for stiffening the shawl-straps as 
early as 1867, was not examin^. He was 
absent and travelling for his health; but the 
evidence of Mr. Fitzgerald stands uncontira- 
dicted, that when the complainant notified 
Mr. Peddie in 1870, that the sale of shawl- 
sti-aps, with the rigid cross-bar, was an in- 
fringement of his patent, he at once stopped 
the manufacture and purchase and sale of 
such articles, and complained that he had 
been imposed upon by Speer's misstatements 
in regard to his anticipating the patent. 

Is it not quite obvious from all this that 
Speer has antedated— it is not necessary to 
say wilfully— his arrival in this coimtry; that 
the different witnesses who speak of the use 
of the rigid crossbar by him in 1867, are mis- 
taken in regard to the year, and that such 
use by him must be postponed to at least one 
year later? 

Edward Simon is hardly more fortunate 
in the consistency and accuracy of his state- 
ments. He says, in his examination in chief, 
that he has been the manufactm*ei' of shawl- 
sti-aps, In Newark, since 1856; that, in mak- 
ing them, a fiat bar of iron was applied be- 
tween the two pieces of leather; that it wa» 
Tised dming the year 1860, "off and on;" and 
that the loop at the end of the handle, was 
like the loop on complainant's Exhibit D; 
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that his firm was served with a notice from 
the complainant, Crouch, in 1S68 or 1869, not 
to infringe his patent, but that they kept on 
making shawl-straps; and fm-ther tiiat Hein- 
rich Speer worked for them early in the win- 
ter of 1866. It is singular and significant 
that the only material statements in this tes- 
timony, which, from their nature, are capable 
of being contradicted, are the date of the 
complainant's notice to them, and the date of 
Speer's employment by them. And neither 
are true. He corrects the first himself after- 
ward, and Heinrich Speer was doubtless In 
Europe "early in tlie winter of 1866." He 
was asked, on cross-examination, when he 
first used iron in the eross-bar of shawl- 
straps, and he answered: "In 1865 or 1866, 
and before." When pressed to state what 
time he meant by "before," he replied, "1864:," 
that dm'ing that year and the subsequent 
years to 1868, they had manufactured large 
quantities of shawl-straps, with the rigid 
cross-bar, that they made the bar themselyes 
from hoop-iron and sheet-u'on, and put the 
straps upon the market and sold them, "in 
New York and all over the coimtxy, north, 
south, east, and west, and the Canadas and 
California." He was then a3ked, if he had 
not fixed a previous date for seUing shawl- 
straps with iron cross-bars, in an aflSdavit 
filed in this case, on the motion, for a prdim- 
inary injunction. He replied: "Yes; as far 
back as 1858, 1859, and 1860," He was also 
cross-examined in regard to the notice which 
the firm had received from the complainant, 
wai*ning them against infringement, and 
what was done in reference to it; and his re- 
sponses are so remarkable, and so fuUy ex- 
hibit the general tenor of his testimony, that 
I quote it fffom defendants' record, page 26: 
"Q. 51. You received a notice from Mr. 
Crouch some time in the latter part of 1870, 
to discontinue an infringement on his pat- 
ent? A. What time in 1870 ? Q. 52. The latter 
part— December? A. I think we did. There 
was one sent to us. Q. 53. What did you do 
with reference to that notice? Did you stop 
making shawl-straps having the fiat u'on 
ci"oss-bar in them? A. Did not stop it alto- 
gether—not to my linowledge. In fact, we 
ai*e using to-day, on all our bag-handles an 
iron w^ire, which goes through the handle, 
fastened on the end with a screw, and fas- 
tened on the handle fastening, on which we 
claim a patent. Q. 54. What do you mean 
by saying, 'did not stop it altogether, to my 
Imowledge?' A. Working up our scraps from 
iron, as well as pasteboard and leather fill- 
ings. In fact, our shawl-strap manufactory 
did not amount then to any account," etc. 
"Q. 55. Did you not stop using the cross-bar 
at the time, or shortly after the time, of re- 
ceiving the notice? A. Not on the notice. 
Not on account of the notice. Q. 56. But 
you stopped using them, did you not? A. On 
the request of different customers. Remarks 
were made that by a bend you break them. 
They don't go back, you see. Q. 57. Then 



you stopped using them altogether, in conse- 
quence of these remarl^s, did you? A. You 
have asked me that tiu-ee or four times al- 
ready. Make it as a final question, and I- 
win give you a final answer. Q. 58. Same? 
question repeated. A. As a final question, I 
wiU answer you. (Coimsel for complainant 
objects to the dictation of witness as to what 
shall be the question.) I wHL give you what 
I know about it. In the first place, paste- 
boai'd scraps are cheaper than iron scraps- 
2d. I have been too much annoyed, from our 
machine operators, (sewing machinei, to 
stitch them with the iron cross-bars for the 
same price as with pasteboard and leather 
chip fillings. They broke too many needles, 
and they have to buy them. 3d. Our dnmi- 
mere, or salesmen, as you call them, while 
the people found out by bending, with the 
iron bar, it wiU break or keep crooked; gradu- 
ally we stopped using them. Q. 59. Do you 
make straps now with iron or pasteboai'd, for 
stiffening in the ci'oss-bar? A. We make 
very few straps, a.nd the bar filled with paste- 
board, and we do make a very cheap shawl- 
strap— a handle, with two loops attached to 
it, with an iron filling, three-eighths iron, and 
a round handle; no cross-bar on it. Q. 60, 
You say, in answer to question 58: 'Gradual- 
ly we stopped using them.' Have you com- 
menced making, since then, shawl -straps with 
iron cross-bars in them? A. Not as I know." 

Let us compare all the testimony of this 
witness with other evidence introduced by 
the defendants from the manufactory of Si- 
mon & Co. They first examined Nicholas 
Murphy, the foreman of the establishment. 
He testifies, that he has superintended the 
maldng of shawl-straps for Simon «& Brolli- 
ers, since 1866, and that he invented and Si'st 
used these in that year— the flat iron bar for 
stiffening. He assigns no satisfactory reason 
why he fixed the date in 1866; but he ac- 
knowledges that, when the notice of Crouch 
was served upon them, they stopped putting 
iron into the body of the sti-ap, and used 
pasteboard instead. Henry M. Van Buren, 
who has been manufactui-ing shawl-straps 
for Simon & Brothers, since 1865, is next 
sworn, and his statement is that they used 
the flat a-oss-bar from 1867 to 1870; that he 
and Nicholas Murphy were its inventors, and 
first brought it Into use in 1866. He admits, 
in his cross-examination, titiat Mr, Simon put 
in the Iron in 1865, as an experiment— "put it 
in to try how it would work;" that they 
manufactm-ed very few in 1866, with the 
iron cross-bar but a large number in 1867; 
but he assigns no satisfactory reason, why 
he fixes the manufacture in these years, 
rather than in 186S and 1869. 

In the midst of such diversity of statement, 
who speaks the truth? But the testimony 
of ilr. Fitzgerald brings to light a still great- 
er conti-adiction. He says, that in the year 
1870, shortly after the complainant had sent 
the notice to Edward Simon & Bros, that 
they must cease their infringement, he called 
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flt their store, and they asked him why a 
notice had been sent to them, as they were 
not infringing the patent; that they had 
never made shawl-straps with rigid a'oss- 
bars; that they manufactured nothing, ex- 
cept a common cheap article, such as they 
then had on hand, and invited him to exam- 
ine their stodi for himseK; that he made the 
examination, and found that the shawl-straps 
were without the rigid cross-bar. No one 
has been offered to contradict this evidence; 
but, on the other hand, Joseph K, Davis, then 
a salesman in the employ of the Simons, sub- 
stantially confirms it. It is impossible to 
give much weight to testimony so inconsist- 
ent and contradictory. I have adverted to it 
at greater length than usual in such cases, to 
show that there is ground for reasonable 
doubt, in regard to its correctness. Where 
such doubt exists, the complainant's prima 
facie case, even if imcorroborated, must pre- 
vail. But it does not stand without corrob- 
oraUon. The complainant called William H. 
Cleaveland, WiUiam Roemer, Peter Marten, 
Jacob Lagowitz, Joseph R. Davis, and Philip 
P. LjTieh, to testify as to the state of the art. 
They seem to be intelligent and disinterested 
witnesses; have been for years, more or less, 
connected with the manufacture and sale of 
shawl-straps, and they all ti-ace the origin of 
the rigid cross-bar, to the invention of the 
^complainant, or deny its existence or use 
prior to 1868. 

TJpon the whole case, I am of the opinion, 
ihat there should be a decree sustaining the 
validity of the complainant's patent, and giv- 
ing him profits and damages for its infringe- 
ment, since Mai'ch 7, 1871, the date of the re- 
issue, and also an injunction, resti-aining the 
defendants from further infringement. 



Case "No. 3,439. 

OROUDSON et al. v. LEONAHD. 

[1 Cranch, 0. C. 291.] ^ 

Circuit Court, District of Columbia, March 
Term, 1806. 

IXSTASTEll OpINIOX OP COUKT— SENTENCE OF FOR- 
EIGN Court of Admiraltt — Conclusiveness. 

1. The court is not hound to give an opinion 
Instanter, on the trial of a cause, but may di- 
rect the point to be saved by a special verdict. 

2. A sentence of condemnation in a foreign 
court, is not conclusive. 

At law. Assumpsit, on a policy of insur- 
ance on the cargo of the brig Fame, from 
AJesandi'ia, to, at, and from Bai'badoes, and 
four other ports in the West Indies, and baclc 
to Alexandria; captured by the British ship 
Centaur, and condemned at Barbadoes, by 
XL British vice-admiralty court, for attempting 
to break the blockade of Martinique. 

C. Lee, for plaintiffs, alter stating that the 
law was not yet conclusively settled in the 
^;ourts of the United States, upon the ques- 

^ [Reported by Hon. William Cranch, Chief 
Judge.] 
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tion whether the sentence of a foreign court 
of admiralty was conclusive evidence of the 
fact of violation of the neutral character of 
the captui'ed vessel, in an action upon a poli- 
cy of insurance, moved the court to instruct 
the jury to find a special verdict, and cited 
the following authorities: Vin. Abr. p. 490, 
tit. "Trial," B; Reg. v. Bewdley, 1 P. Wms. 
213; Ridg. 34; Harg. Co. Litt. 155b, note 5; 2 
:Morgan, Essays, 44; 3 Tuck. Bl. Comm. 376; 
Wilson V. Rucker, 1 Call, 500; Watson v. 
Alexander, 1 Wash. [Va.] 354; Picket v. Mor- 
ris, 2 Wash. [Va.] 274; Syme v. Butler, 1 Call, 
105, 112, 114. 

jNIr. Simms, for defendant, contra. The 
question has been long settled, and there is 
nothing in the case which requires an ex- 
ti-aordinary proceeding. The plaintiffs, if 
they please, may ask the instruction of the 
court, and take then- biU of exception, if the 
opinion of the court should be against them, 
or if the court should refuse to instruct the 
jury. 

TBGE COURT stopped Mr. Lee, in reply, 
and said: The right of the party who re- 
quests the opinion of the court is not to have 
an opinion instanter. If the point is saved 
in any manner, it is all he has a right to 
require. If the court refuse to insti'uct the 
jury, but direct them to find a special ver- 
dict, by which the point of law will be saved, 
the court will be excused; and their refusal 
to give an opinion instanter will not be eiTor. 
The court and bar must know that the ques- 
tion intended to be saved is not settled in 
this country. It has been decided differentiy 
hy different comets. In Virginia it has been 
decided in one way, in New York in another. 
We think the fairest mode of saving the 
point is by a special verdict. It is least ex- 
pensive and most expeditious, as the whole 
facts will be before the supreme court, and 
the judgment will be final. Dowman's Case, 
9 Coke, lib, 13a, and 14a- 

THB COURT directed the jury to find a 
special verdict. 

The plaintiffs then offered evidence to dis- 
prove the ground of condemnation alleged in 
the sentence of the vice court of admiralty 
at Barbadoes, to which the defendant ob- 
jected; but the court overruled the objection, 
and the defendant took a bill of exceptions. 

The jiu^y, not being able to agree, were 
discharged, by consent of the parties, and 
the cause was continued over to the next 
term. 

A special verdict was found at a subse- 
quent term, apon which judgment was ren- 
dered for the plaintiff, which was reversed 
by the supreme court of the United States. 
[Croudson v. Leonard] 4 Cranch [8 U. S.] 434. 

[NOTE. The only question arising on the 
special verdict was whether tlie sentence of the 
court at Barbadoes was conclusive as to an at- 
tempt to violate the blockade of Martinique. 

[The reversal was upon the- ground set forth 
in the opinion of IMr. Justice Jolinson, that 
the sentence was conclusive evidence against 
the insured to falsify his warranty of neu- 
trality.] 
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Case No. 3,440. 

In re OROUGHTW^ELL. 

[9 Ben. 360;* 17 N. E. E. 337,] 

District Court, S. D. New York. March Term, 
1S78. 

Invalid AssiGxsrEST under State Law — Filing 
Invextort — Recording. 

1. The provision of section 3 of the act of the 
legislature of New York, passed June 16, 1877 
(Laws N. Y. 1877, c. 466, p. 543), in regard to vol- 
untary assignments for the benefit of creditors, 
that, if "an inventory shall not be made and 
filed within thirty days by the debtor or the as- 
sii?nee, the assignment shall be void," means, 
that the assignment is valid, during the thirty 
days, to vest the title in the assignee, but is 
subject to become invalid if the inventory is not 
filed within the thirty days; but, when it so be- 
comes invalid, the invalidity does not relate 
back to the date of the assignment, so as to au- 
thorize a court to declare that the title is there- 
after to be held never to have passed from the 
assignor, or never to have vested in the assignee. 
The provision of said act as to the recording of 
the assignment, considered. 

[Cited in Hunker v. Bing, 9 Fed, 281.] 

2. 0. made a voluntary assignment December 
20th, 1877. A sheriff, on January 5th, 1878, 
levied an execution on property covered by the 
assignment, in favor of a creditor. On January 
9th a petition in bankruptcy was filed in this 
court against C, and he was adjudged a bank- 
rupt January 19th. The assignee in bankruptcy 
having obtained possession of said property, the 
sheriff applied to this court, in March, 1878, 
claiming that said voluntary assignment was 
void because of the non-filing of such inventory, 
and that the voluntary assignee never obtained 
any title to the property, and praying that the 
property be applied on the execution. The as- 
signee in bankruptcy claimed to hold the prop- 
erty on the ground that the voluntary assign- 
ment was invalid as to him; and the application 
of the sheriff was refused, to allow the assignee 
in bankruptcy an opportunity to avoid the vol- 
untary assignment and recover the property. 

[Cited in Olney v. Tanner, 10 Fed. 107.] 

[In the matter of James Croughwell. 

[Petition by the sheriff of the county of 
New York for the delivery of certain of the 
bankrupt estate, or for sufficient of the pro- 
ceeds thereof to satisfy an execution in his 
bands.] 

Vanderpoel, Green & Cuming, for the mo- 
tion. 
Foster & Adams, opposed. 

BLATOHFORD, District Judge. The bank- 
rupt, on the 20th of December, 1877, made a 
voluntary assignment of his estate to an as- 
signee for his creditors, one Bessicks. On 
the oth of January, 1878, Goodman & Mayer, 
creditors of his, recovered a judgment against 
him and issued to the sheriff an execution 
against his property, under which a levy was 
made on the property embraced in said as- 
signment. On the 9th of January, 1878, a 
petition in involuntary bankruptcy was filed 
against the banki-upt, and he was adjudged 
a bankrupt .on the 19th of January, 1878. 
An assignee in bankruptcy has been appoint- 

* [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 



ed, who has possession of the property. Nei- 
ther the bankrupt nor Bessicks filed, within 
thirty days after the date of the volimtary 
assignment, the inventory required by the 
third section of the state act of Jime 16, 1877 
(Laws N. Y. 1877, c. 466, p. 543). The sheriff 
now presents to this coxu-t a petition, claim- 
ing that, because of the non-filing of such in- 
ventory, the assignment to Bessicks "was 
and is void and of no effect," and that Bes- 
sicks never obtained any title to the property. 
The petition prays that the execution may 
be declared a lien on all the propei-ty of the 
bankrupt,* that it be delivered to the sheriff, 
and he be allowed to sell it and apply the 
proceeds on the execution; or that, if it be 
sold hy the assignee in bankruptcy, he pay 
over to the sheriff sufficient of the proceeds 
to satisfy the execution. 

The third section of the state act of 1877 
provides, that if "an inventory shall not be 
made and filed within thii'ty days, by the 
debtor or the assignee, the assignment shall 
be void." This language was not contained 
in the prior state act. The prior provision 
was section 2 of the act of April 13, 1860, as 
amended by section 1 of the act of June 4, 
1874 (Laws N. Y. 1874, e. 600, p. 824). That 
provision was, that the debtor should, at the 
date of the assignment, or within twenty 
days thereafter, make and deliver the inven- 
toi*y of creditors and property, but, if he 
should not, the assignment should not "for 
such reason become invalid or be ineffectual," 
but the assignee might, within six months 
after the date of the assignment, file an in- 
ventory of the property which he covdd find. 
The second section of the act of 1860 (Laws 
N. Y. 1860, c. 348, p. 594), before its amend- 
ment in 1874 provided merely that the debt- 
or should, at the date of the assignment, or 
within twenty days thereafter, make and de- 
liver the inventory of creditors and property. 
It did not contain the provision that the as- 
signment should not for such reason become 
invalid or be ineffectual. Under the act of 
1860, it was held by the com-t of appeals of 
New York, in 1868, in Juliand v. Rathbone, 
39 N. Y. 369, that the intention of the stat- 
ute was to require the inventory "to be made 
as a necessaiy part of a valid assignment, 
and as a prerequisite of vesting an absolute 
titie to the property in the assignee;" that 
during the twenty days "an inchoate title" 
was vested in the assignee, "good against 
creditors, provided it was thereafter perfect- 
ed by a compliance" with the act as to the 
inventory and the bond; and that, "in case 
of failm*e so to comply, the assignment mast 
be adjudged void." Section 3 of the act of 
1860 required the assignee to file a bond with- 
in thirty days after the date of the assign- 
ment, "and before he shall have power or 
authority to sell, dispose of, or convert to 
the pm-poses of the trust, any of the assigned 
property." The ease of Juliand v. Rathbone, 
above cited, held that the assignee did not 
acquire titie to the property absolutely, until 
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he gave the security; that a strict observ- 
ance of the reauirements as to the inventory 
and the bonds was essential to the validity 
of the assignment; and that a non-compliance 
rendered the assignment "void as to cred- 
itors, -whenever their rights to the property 
attach," After this decision the amendment 
of 1874 was made, to the effect above set 
forth, declaring, that If the debtor failed to 
malie and deliver the inventory within the 
twenty days, the assignment should not "for 
such reason become invalid or be ineffect- 
ual," and allowing the assignee to file an in- 
ventory of property within six months, but 
not declaring, as in the act of 1S77, that, in 
case an inventory should not be filed by ei- 
ther the debtor or the assignee within a spec- 
ified time, the assignment should be void. 
The act, as it stood after the amendment of 
1874, came before the comrt of appeals of 
New York, in Produce Banls: v. Morton, 67 N. 
y. 199, and it was there held, that the in- 
tention of the act of 1874, in declaring that 
the omission to make and deliver the inven- 
tory should not "invalidate the assignment," 
was to abrogate the i-ule laid down in Juliand 
V. Kathbone; that the provision allowing the 
assignee within six months to file an inven- 
tory, was not intended as a condition, the 
breach of which should invalidate the assign- 
ment; and that it could hardly be supposed 
that it was the intention of the legislators 
to leave it tincertain, dm-ing the six months, 
whether the title to the property was in the 
assignee, or to deprive him, during the in- 
terval, of the power of making any valid dis- 
position of it. 

The third section of the act of 1877 retains 
the provision, that if the debtor does not 
make and deliver the inventory within the 
twenty days, the assignment "shall not for 
that reason become invalid," and then pro- 
vides that the assignee may, within thirty 
days after the date of the assignment, make 
and deliver as complete an inventory as he 
can, and that, "in case an inventory shall not 
be made and filed within thirty days, by the 
debtor or the assignee, the assignment shall 
be void." 

I am not referred to any decision in the 
courts of this state as to the proper construc- 
tion of this new provision in the thu-d sec- 
tion of the act of 1877. The fifth subdivision 
of that section, in which this new provision 
is found, contains language all of which 
must be construed together. The debtor is 
to deliver the inventory at the date of the 
assignment, or within twenty days there- 
after. In ease he does not, the assignment 
is not "for that reason" to 'Tiecome invalid," 
but the assignee is to have ten days more, 
or thirty days in all from the date of the 
assignment, to deliver such inventory as he 
can. If neither debtor nor assignee files an 
inventory within the thirty days, "the as- 
signment shall be void." What is the mean- 
ing of the words "be void"? Do they mean 
anj-thing different from the words "become 
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void"? or anything different from the words 
"become invalid," used in the first part pf 
the subdivision? If the assignment does not 
"become Invalid" at the end of the twenty- 
days, it must be valid at that time, and it 
must have been valid from its date. If valid 
at the end of the twenty days, its validity 
must continue at least till the end of the 
thirty days. The assignee is required, by 
section 5 of the act of 1877, to file a bond 
within thirty days after the date of the as- 
signment The same section provides, that, 
until the bond is filed, the assignee shall not 
have "any power or authority to sell, dispose 
of or convert to the purposes of the trust, 
any of the assigned property." So far this 
is the same provision as in section 3 of the 
act of 1S60. But section 5 of the act of 1877 
goes on to provide, that, "in case the debtor 
shall fail to present such inventory within 
the twenty days required, then the assignee, 
before the ten days thereafter shall have 
elapsed," may apply "for leave to file a pro- 
visional bond, until such time as he may be 
able to present the schedule or inventory, 
as hereinbefore provided." The eighth sec- 
tion of the same act provides, that a failure 
to file any bond required by the act "will 
not deprive 'the county judge of his power 
over the assignee or the trust estate." It 
certainly is contemplated by section 5, that 
the assignee may, after "the twenty days 
have exph'ed, and before the thirty days 
have expired, file such a bond, that he can, be- 
fore the thirty days have expired, and before 
he files an inventory, sell and dispose of the 
assigned property. If so, he must have the 
title to it, which title does not accrue by the 
filing of the- bond or of the inventory, but 
by the delivery of the assignment, duly ac- 
knowledged, and, perhaps, its recording. It 
has been recently held by the court of ap- 
peals of New York, in Brennan y. WiUson, 
71 N. Y. 502, under the act of 1860, that the 
property vested in the assignee by the as- 
signment and its acceptance; that the giving 
of the statutory security was not a condition 
precedent to the vesting of the estate; and 
that the failure to give the security wilMn 
the time limited did not invalidate the trans- 
fer and restore the "title to the assignor. The 
provisions of the act of 1877 in regard to the 
bond are such as to require the same ruling 
under that act, even more strongly than un- 
der the act of 1860. In analogy to such con- 
struction of the provisions in regard to the 
bond, it must be held to be the meaning of 
the provisions of the act of 1877 in regard to 
the inventory, that if none is filed within 
the thirty days the assignment then ceases 
to have the validity which up to that time it 
had. The statute does not say -that the as- 
signment shall be held and treated as having 
been void ab initio. The assignment is re- 
garded as valid to vest the title in the as- 
signee, but is subject to become invalid if 
an inventory is not filed within the thirty 
days. But, when it so becomes invalid, the 
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invalidity does not relate back to the date of 
the assignment, so as to authorize a court to 
declare that the title is thereafter to be held 
never to have passed from the assignor or 
never to have vested in the assignee. 

The petition of the sheriff alleges that the 
assignment was not recorded until the 29th 
of December, 1877, "contrary to the law of 
the state of New York." I find no provision 
in the act of 1877 as to the recording, except 
the provision in section 1, requiring that the 
assignment shall be recorded, and designat- 
ing where, and a like provision in section 24. 
But there is no requirement as to when the 
assignment shall be recorded, unless the pro- 
visions of section 1 are to be regarded as 
requiring that the assignment shaU be re- 
corded before it can be regarded as opera- 
tive. Even if this be so, this assignment was 
recorded on the 29th of December, 1877. 

The only specific objection ux-ged by the 
sheriff's petition is, that no inventory was 
filed "within thirty days after the making 
and recording" of the assignment. The pe- 
tition also alleges that Bessicks has failed to 
comply w.ith any of the provisions of the 
act. If this is intended, as was stated on 
the hearing, to allege that Bessicks never 
filed a bond, the observations already made 
dispose of that point- 

The petition in bankruptcy in this case set 
forth, as an act of baniiruptcy, the making, 
on the 2Dth of December, 1877, by the bank- 
rupt, when insolvent, to Bessicks, of the as- 
signment in question, with intent to defeat 
and delay the operation of the statutes of the 
United States in regard to bankruptcy. The 
adjudication was made by consent. The 
property covered by the assignment has 
come into the possession of the assignee in 
bankruptcy. He claims to hold it on the 
ground that the voluntary assignment is in- 
valid as to him. This court must so regard 
it for the purposes of the present application. 
Whether it is necessary for the assignee in 
bankruptcj' to bring any suit, or take any 
other steps, to have the voluntary assign- 
ment declared void as to him, or to perfect 
his title to the property, as against any 
claim which may be made by the voluntary 
assignee, or by the creditors, or by this exe- 
cution ci-editor, is a question not now pre- 
sented. The case, as it stands, must be dis- 
posed of on the principles laid down by the 
circuit court for the northern district of New 
York, in Re Beisenthal [Case No. 1,236]. In 
that view, the title of the assignee in bank- 
ruptcy to the property relates back to the 
time the voluntary assignment was made, 
whether the 20th or the 29th of December, 
1877, because, apparently, such assignment 
is, under the bankruptcy statute, voidable as 
to the assignee in bankruptcy, and he claims 
the right to have it so declared. Nothing is 
adduced to show that the voluntary assign- 
ment was fradulent in fact. It was valid as 
against the assignor, and there was no title 
in the assignor to the property levied on 



when the execution was issued, and so no 
leviable interest to which the execution could 
attach. When the petition in bankruptcy 
was filed, on the 9th of January, 1878, to 
which date the title of the assignee relates, 
the thirty days had not exph^ed, and so the 
life of the execution, quoad the right which 
the assignee has acquired, had not com- 
menced- That right is a right to avoid the 
voluntary assignment and recover the prop- 
erty. He may do so on the ground that 
such assignment was in fraud of creditors, 
that is, fraudulent otherwise than as made 
void by the bankruptcy statute, or on the 
ground that it was made void by that stat- 
ute. The assignee will be allowed an op- 
portunity to avoid such assignment and re- 
cover the property on any gi-ound which may 
exist. The petition in bankruptcy alleges, 
as an act of bankruptcy, that the voluntary 
assignment was made with an intent to hin- 
der and delay creditors. This may have 
been so, and, if it was so, the rights of these 
execution creditors would, doubtless, be dif- 
ferent from what, under the decision in Re 
Beisenthal, they would be if the assignment 
were only voidable, as made so by the bank- 
ruptcy statute. 

The motion for the relief prayed for in the 
petition of the sherife is denied, with leave to 
him to renew it hereafter, if so advised. 
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Case Ho. 3,441. 

CROWE V. AIKEN. 

[2 Biss. 208; ^ 4 Am. Law Rev. 450.] 

Circuit Court, N. D. Illinois. Jan., 1870. 

LlTERAKY PROPERTr — PrBtlCATIOS OF PlAT — 

Dedication. 

1. An author or his assignees have, before 
publication, an exclusive right to control the use 
of his literary productions. 

2. Representation of a play upon the stage 
is not, at common law, a publication. 

[Cited in Thomas v. Lennon, 14 Fed. 851,] 

3. The English statute of 5 & 6 Vict. e. 45, 
§ 20, which makes representation there a pub- 
lication, cannot be so extended as to affect the 
exclusive proprietary rights of the author or his 
assiiruees at common law in the United States. 
It affects only proceedings had under the statute 
itself. 

4. The mere representation of a play does 
not dedicate it to the public, except so far as 
those who witness its performance can recollect 
it, nor have spectators the right to secure its 
reproduction by phonographic or other means 
independent of memory. 

^ [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission,] 
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5. tJnautliorized performance of a play which 
has been represented on the stage will not be 
presumed to be the result of memorizing it by 
a spectator, but the proof of this must be so 
clear as to negative any other conclusion. 

C. No restrictive notice is necessary to specta- 
tors to secure the author's rights, nor will such 
notice give him a right which he has not at com- 
mon law. 

7. The author's rights at common law have 
not been talien away or limited by any exist- 
ing act of congress. 

In equity. This was a motion to dissolve 
a preliminjiry injunction restraining the de- 
fendant, the manager of a theater in Chica- 
go, from producing a play, the copyright of 
which was owned by complainant. 

Jos. P. Clarkson, for complainant. 
Ira B. "Warren, for respondent. 

, DRUMaiOND, Circuit Judge. The bill in 
this case was filed to prevent the performance 
in Chicago of a drama called Slary Warner 
by the defendant, who is manager of a thea- 
tre. It is based not upon any copyright stat- 
utes, but on tlxe principles of the common 
law and of equity. Mr. Tom Taylor, a sub- 
ject of the queen of Great Britain, is the au- 
thor of the di'ama. The plaintiff is the hus- 
band of an actress of distinction known to 
the public as Miss Kate T. Bateman. The 
play, written by Mr. Taylor for Miss Bateman, 
and the principal character to be personated 
by her, in pm'suance of a contract between 
the plaintiff and Mr. Taylor made in Febru- 
ary, 1869, at London, was not intended for 
publication, but for representation on the 
stage. After it was completed the author 
duly transfen-ed in writing to the plaintiff aU 
his right in the play and in the manuscript 
thereof, together with the exclusive right to 
Its representation on the stage in the United 
States for five years from Jime 1, 18G9. The 
manuscript was accordingly delivered to the 
plaintiff and the play was represented at the 
Haymarket theatre, in London, in June, 1869. 
Afterward the plaintiff and his wife came to 
the .United States, and Mary Warner has 
been performed at Booth's theatre in the 
city of New York. 

The foregoing facts do not appear to be 
eonti'overted. The bill alleges that the play 
has always been kept in manuscript; that 
It has never been printed by Mr. Taylor, by 
the plaintiff', nor by Miss Bateman, nor with 
the consent or acquiescence of any one of 
them, nor published with the consent or ac- 
quiescence of any one of them, otherwise 
than by a representation on the stage, and 
that the defendant did not produce it at his 
theatre by means of the memory of those who 
had witnessed its representations on the 
stage, but by a copy wrongfully and surrep- 
titiously obtained from the manusa-ipt, or 
fi-om a printed copy wrongfully and fraudu- 
lently printed. An injunction was issued by 
the court, and the performance of Mai*y War- 
ner by the defendant's company stopped. 



The defendant now appears and moves to dis- 
solve the injunction. 

The motion has been fully argued by the 
counsel of the defendant upon two grounds: 
First, the law of the case as settled in Eng- 
land and in this counti-y; second, on the 
facts contained in the affidavits of Robert M. 
De Witt and Charles J. Clarke, both of New 
York. 

The affidavit of De Witt states that he fur- 
nished the defendant with a copy of the play 
used by him; that he procm'ed it from a per- 
son in London, on or about the 29th of July, 
1869, who obtained the same only from re- 
peated representations on the stage at the 
Haymarket theati-e; that there was no restric- 
tion or prohibition against any of the specta- 
tors using such play as they saw fit He 
also states he is advised that by section 20, 
e. 45, 5 and 6 Vict, "The first representa- 
tion or performance of any dramatic piece in 
England is deemed equivalent to the first 
publication of a book." 

The affidavit of Clarke states that the play 
of Mary Warner was in print in the city of 
New York as early as August, 18C9; that he 
bought a printed copy of the play at a public 
news-stand in New York, where the same 
was publicly exposed for sale. 

The copy fm-nished to the defendant has 
been exhibited in com-L It is not in the usu- 
al form of a published play, but consists of 
printed slips fastened together in pamphlet 
form, with plats and stage dh'eetions as if for 
dramatic use only. 

Various affidavits hare been introduced 
by the plaintiff, from which it is apparent 
that the play Mary Warner has never been 
printed with the knowledge or consent of Mr. 
Taylor, the plaintiff, nor Miss Bateman. It 
is not for sale generally in New York, and 
not at all in England. It is a fair inference, 
I think, from all that appears in the case, 
that the only printed copy in existence was 
printed by jNIr. De Witt, or under his direc- 
tion, and is kept for sale at a high price to 
the theatrical managers. Mr. Clarke's affi- 
davit was made on the 14th of December, and 
the copy referred to by him may have been, 
and probably was, pm'chased directiy or indi- 
rectiy of De Witt or through his instigation, 
and as he does not state when, it may have 
been since this bill was filed. 

It would seem, in answer to the allega- 
tions of the bill, the defendant ought to show 
that his copy of the play came from a printed 
or other copy authorized by the author or 
his assignee or from the memory of those 
present when the play was performed. The 
manner in which the play was procm-ed in 
London is rather vaguely stated. It was 
from repeated representations only. But was 
it from the memory of those who heard it 
performed, or from phonographic reporters? 
The statement is entirely consistent with the 
latter source of information. 

The author of any literary or dramatic 
work is the sole proprietor of the manusci-ipt 
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and its contents, and of copies of the same, 
independently of legislation, so long as he 
does not publish it, or part with the right of 
property. This is called a common law 
right, and exists irrespective of copyright 
statutes. This right of property he can trans- 
fer, and a court of equity will protect him or 
his assignee, in a proper ease, just as it will 
the owner of any other species of property. 
Those judges who maintained this common 
[aw right in the cases of Millar v. Taylor [4 
Burrows, 2304] and in Donaldson v. Beckett 
[2 Brown, Pari. Cas. 129], decided a hundred 
years ago, it has always been thought, had 
the sti'ength of the argument on their side 
in the great discussion to which they gave 
rise. Subject to the qualification stated, it 
has been generally admitted in this country. 

Mr, Taylor, then, was the proprietor of the 
drama Mary Wai-ner when finished, and 
when transferred to the plaintiff the latter 
became the proprietor on the terms of the 
transfer. Has the right of property been 
lost? 

It is conceded that it woidd be lost by 
any general publication of the play by the 
proprietor which could be regarded as a dedi- 
cation to the public, but save this, it is diffi- 
cult to fix on any rule which shall meet the 
case. The giving of a copy, or of several cop- 
ies of a manuscript will not necessarily be a 
publication. The representation of a play 
on the stage was decided in England, before 
the statutes of 5 & 6 Vict, not to be a publi- 
cation. 

There are cases in some of the courts of 
this country, which hold that the representa- 
tion of a play is a. qualified publication, viz.: 
to the extent in which the memory of the 
auditors can retain its language, scenery, 
or incidents, and if it is reproduced only in 
that way the author of the work has no 
remedy. Of these cases it may perhaps be 
said that, in some instances, the court has 
not looked very rigidly into the proofs, con- 
sidering the inti'insic difficulty of the sub- 
ject. Indeed, as some of the affidavits in 
this case show, and as all experience proves, 
to write out a play from memory alone is 
weU nigh impossible. 

None of the cases cited by counsel have 
gone so far as to decide that a reporter can 
take down the words of an unpublished play 
as they are uttered by the actors, and thus 
make it public against the wishes of the 
author, w^hile on the other hand, it has been 
frequently held that such action of a re- 
porter can be prevented because not war- 
ranted by express or implied conditions. In 
some instances stress has been laid on the 
fact of representations of a play being had 
without restriction, and it is claimed Mary 
Warner was so produced in England. This, 
however", is denied, and it is 'asserted, public 
notice was given both in London and in 
New York of the private property in the play. 
It is not easy to see, however, how a notice 
can have any effect upon the rights of the au- 



thor or of the auditor. If the latter had the 
right to carry the play away in his memory, 
or to take it down phonographically, and in 
either case to use or publish it, the notice 
prohibiting it could not affect or change that 
right. 

The principal reason, probably, why courts 
are so much inclined to construe with great 
strictness the common law right of an au- 
thor in a manuscript work, partially im- 
parted to the public, is because the right is 
perpetual. All claims under copyright stat- 
utes are for a limited time only. This rea- 
son may have had great weight in the dis- 
cussion which took place in England in the 
two cases already referred to, and the re- 
sult of which was the adoption of the prin- 
ciple that the statute of 8 Anne, c. 19, took 
away the common law property of an au- 
thor in a published work. But this common 
law right is always under the control of 
the legislative power, and it has been exer- 
cised in England; and even under the quali- 
fied publication of a play by representation 
there can be no doubt that under the rule 
now established in the courts it might be- 
come public property, in the manner here- 
tofore stated, after repeated representations. 

There was some question whether the au- 
thor of a play had, at common law, the sole 
right of representation; but so long as the 
play existed in manuscript, and was unpub- 
lished, and not in some way dedicated to 
the public, the sole right of representation 
or performance would seem to follow from 
the exclusive right of property. But the 
20th section of chapter 45 of the statute of 
5 & 6 Vict put an end to this question, by 
declaring that the first public representation 
or performance of any dramatic piece should 
be deemed equivalent, in the construction of 
the act^ to the first publication of any book; 
and I understand it has been decided in 
England that the public performance, even 
in a foreign country, of a play of which an 
English subject is the author, defeats his 
claim to a copyright under the British stat- 
utes. 

It is insisted that as by this statute repre- 
sentation was publication, the play Mary 
"Warner, by performance in England, was 
published there, and all right of property in 
the play was consequently lost as well there 
as in the United States. This necessarily 
leads to the conclusion, and that is substan- 
tially the position of defendant's counsel, 
that there is no right of property in this 
country in the play, except that conferred 
by the statutes, and particularly that of 
Aug. 18, 1856 (11 Stat 138). I do not under- 
stand that the authorities have gone that 
far, and it does not follow because his claim 
under the statutes is gone, that everything is 
lost He may still stand on his natural, in- 
herent right as the author and creator of 
the play, and maintain that right until in 
some mode, in reason or by statute, it is 
dedicated to the public. It cannot be true 
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in this country that the lecturer has no 
rights of property in his unpublished and 
unprinted lecture; that the clergyman has 
no rights of property in his unpublished ser- 
mon — the worli, it may be, in each case, of 
weeks of thought and labor— merely because 
he has repeated it to an audience. And I 
cannot comprehend why, because congress 
has legislated about dramatic compositions, 
the author of a play should occupy different 
ground. The object of all copyright laws is 
to protect and regulate property in the prod- 
uct of the brain, not to annihilate it. 

There can be no douTjt of the authority 
of congress to legislate on the subject of 
literary property, and to prescribe the terms 
upon which copyrights shall be granted, and 
when it has so legislated it may be ti-uly said 
to create those rights under the law; and 
this is the sense of the language of the su- 
preme court in the case of Wheaton v. Pet- 
ers, 8 Pet [33 TJ. S.] G61, that congress, in- 
stead of sanctioning an existing right, creat- 
ed it, because the court admits the right at 
common law. Neither, perhaps, can there 
be any doubt that congress can declare what 
sort of publications of a literaiy or dramatic 
work shall constitute a dedication to the 
public. 

It follows from what has been said that 
a definition of the word representation by a 
British statute is not operative as such in 
this country, and in all the eases which have 
arisen here recently upon the rights of au- 
thors to unpublished plays written by Eng- 
lishmen, the objection that their rights in 
this country were destroyed in consequence 
of the clause already refeiTed to in section 
20, c. 45, of 5 & 6 Viet, seems not to have 
been taken either by counsel or the court 

I am of opinion that upon principle and 
authority the author, or his assignee, of an 
unpublished play, has a right of property 
in the manuscript and its incorporeal con- 
tents; that is, in the words, ideas, senti- 
ments, characters, dialogue, descriptions, and 
their connection, independent of statutes, 
and that a court of equity can protect it I 
am also of opinion that as the law now ex- 
ists in this country, the mere representation 
of a play does not of itself dedicate it to 
the public, except, possibly, so far as those 
who witness its performance can recollect 
it, and that the spectators have not the right 
to secure its reproduction by phonographic 
or other verbatim report independent of 
memory. 

These being my conclusions, the only other 
question is whether the defendant has 
brought himself within the condition named; 
and, after what has been said, it necessarily 
follows that in my judgment he has not I 
cannot doubt that De Witt obtained the 
copy of the play of Mary Warner, which he 
furnished to the defendant in this case, either 
in whole or in part, through a short-hand re- 
porter, or in some other unauthorized or 
wrongful way, and not by memory only. 



The case will therefore go to proofs in the 
regular way, and. the injunction stand until 
the hearing. 

NOTE [from original report]. The cases ot 
Millar v. Taylor and Donaldson v. Beckett, re- 
ferred to by tlie court, are reported in 4 Bur- 
rows, 2S04:, and 2 Brown, Pari. Cas. 129. Con- 
sult, also, Woolsey v. Judd. 4 Buer, 379; Bart- 
lett V. Crittenden [Case No. 1,076], in which 
cases the common law rights of authors are 
elaborately argued. Representation on the stage 
is not publication. Murray v. Elliston, 5 Barn. 
& Aid. 657; Keene v. Wheatley [Case No. 7,- 
644]; Macklin v. Richardson, 2 Amb. 694; 
Roberts v. Myers [Case No. 11,906]; Jones v. 
Thorne, 1 N, Y. Leg. Obs. 408; Coleman v. Wal- 
theu, 5 Term R. 245; Boucicault v. Fox [Case 
No. 1,691]; Keene v. Clarke, 5 Rob. [N. Y.] 38. 
As to copy obtained surreptitiously or by 
memorizing, see Boucicault v. Fox [Case No. 
1,691]; Keene v. Kimball. 16 Gray, 545; Morris 
v. Kelly. 1 Jac. & W. 481. For a full discus- 
sion of the right of copy before publication, rep- 
resentation, assignment, etc., see Palmer v. De 
"iVitt 47 N. T. 532. See, also, Boucicault v. 
Wood [Case No. 1,693]. 
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CROWEL et al. v. The RADAMA. 

[2 Cliff. 551.]^ 

Circuit Court, D. Maine. April Term, 1866.=^ 

Collision — Sailing Vessels— Rules op Naviga- 
tion — Salvage. 

1. A schooner was heading southwest by 
south, a bark north-northwest, with the wind 
west The bark was close-hauled on the wind, 
the schooner running six points off, having the 
wind somewhat free. The bark was seen from 
the schooner when at a distance of about two 
miles, off the weather bow, at which time the 
helm was hove up and the vessel kept off. The 
schooner was discovered &om the hark when 
the vessels were about seven or eight hundred 
yards apart, three points on the bark's weather 
bow, at which time her helm was put hard up. 
When the vessels came together the schooner 
was heading east, the bark northeast or east- 
northeast. The bow of the bark struck the 
schooner by the main rigging, on the starboard 
side. Held, that the bark was responsilale for 
the damages occasioned by the collision. 

2. The rule applicable to this case is, that 
when two vessels are approaching each other 
from opposite directions, that one which haa 
the wind free, or is sailing before or with the 
wind, must keep out of the way, and the one 
close-hauled must keep her course. 

3. Where, in consequence of a collision, the 
injured vessel drifted ashore, and $1,600 was 
paid to salvors, the decree of the disti-ict court 
in awarding §483 on account of salvage was 
sustained. 

[Appeal from the district court of the Unit- 
ed States for the district of Maine.] 

Admiralty appeal in a cause of collision- 
The libel was in rem against the bark Rada- 
ma [William Forbes and others, claimants], 
and the libellants [David Crowel and others] 
were the owners of the schooner Montezuma, 
of Beverly, in the district of Massachusetts. 
The bark sailed from the port of New York 
on the 10th of January, 1864, bound on a 

* [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 
= [Affirming Case No. 11,521.] 
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voyage to the port of Portland in this dis- 
trict, and the schooner from Salem on the 
following day, on a voyage to Cayenne in 
South America, The libel alleged that the 
officer of the deck, in charge of the schooner 
on the 11th of January, off Cape Cod, be- 
tween seven and eight o'clock in the evening, 
discovered the bark off the weather bow, 
showing a red light; that the wind was west; 
that the schooner was heading southeast by 
south; that the bai'k was heading north- 
northwest; that the master seeing the light 
ordered the schooner to be kept of£, which 
was done. Under this order, it was alleged, 
the schooner gave way sufficient to have 
cleared the bark, but when the two vessels 
had appx'oached near each other, the master 
of the bark seized the wheel of his vessel and 
hove it hard up, which caused the bark to 
come down upon the schooner, carrying away 
her main rigging on the starboard side, and 
otherwise injm-ing her, so that she di-ifted 
ashore; that she was damaged to the amount 
of $300, and her cargo to the same amount; 
and that the sum of $1,600 was awarded to 
the salvors of the vessel who got her off and 
run her into port. The owners of the bark 
alleged, in their answer, that the schooner 
was discovered when the vessels were about 
se\ en or eight hundred yards apart, and that 
(She was three points on the weather bow of 
the bark; that the helm of the bark was put 
hard up, but that the helm of the schooner 
was put to starboard, and that the schooner 
attempted to run across the bows of the 
bark, and thereby occasioned the collision. 
The decree of the district court was to the 
effect that the collision occurred as alleged 
in tlie libel; that the bark was solely in fault; 
and the com't awarded damages in the sum 
of $987 to the Ubellants. [Case No. 11,521.] 

W. P. Ohoate and Fessenden & Butler, for 
libellants. 
J. & B. M. Rand, for claimants. 

OLIFFOUB, Circuit Justice. Much less 
conflict exists in this case than is frequently 
found in cases of this description. The 
pleadings and proofs show that the two ves- 
sels were sailing in nearly opposite direc- 
tions. The collision occmTed at the time and 
place alleged in the libel. It was not a dark 
night, and the wind was west, and blowing 
a good smart breeze. Both vessels were well 
manned and equipped, and both had proper 
lookouts and sufficient lights, and the proof 
is full to the point that each saw the other 
in ample time to have avoided the collision. 
Any argument is, therefore, unnecessary to 
show that it is a cause of fault, as' the colli- 
sion occurred in the open sea, and without 
any circumstances appearing to indicate 
that it might not have been prevented by a 
proper observance of the usual and well- 
known rules of navigation applicable to the 
case. The bark was heading north-north- 
west, and the schooner was heading south- 



east by south, but the bark was close-hauled 
on the wind, and the schooner was running 
sis points off, which made her somewhat 
free. The testimony shows that the schooner 
saw the bark before the bark saw the schoon- 
er, but the latter was seen by the former 
when they were half a mUe apai't, and in 
season to have adopted every proper precau- 
tion to have avoided a collision. Where two 
vessels are approaching each other from op- 
posite or nearly opposite directions, the fact 
that each does not discover the other at the 
same moment cannot materially affect the 
question as to which was in fault, if each 
made the discovery of the approach of the 
other in season to adopt every necessary 
precaution. The bark was the larger vessel, 
and being without cargo, she was light in 
the water, and she was seen by the schooner 
when the two vessels were two miles apart. 
Those on board the schooner testify that her 
helm was put up as soon as the bark was 
seen, and that she immediately began to give 
way. 

Doubts are entertained whether that state- 
ment can be regarded as entirely correct, 
but the proofs are satisfactory that the helm 
was seasonably put up, and that the schoon- 
er had given way five or six points, if not 
more, before the collision occurred. The re- 
spondents concede that when she was first 
seen by those on board the bark, she was 
heading southeast by south; and it is fully 
proved that when the collision occurred, or 
shorfly after, she was heading east A cor- 
responding change was made in the course 
of the bark. When first discovered, she was 
heading north-northwest, and it is clearly 
shown that at the time the collision occurred 
she was heading northeast, or perhaps east- 
northeast Both vessels gave way, and as 
they wece sailing in opposite dU-ections, it is 
not difficult to see how the collision occurred. 
Unquestionably there is some conflict in the 
testimony as to the bearing of the respective 
vessels towards each other at the time the 
one first discovered the other, but it is not 
material to det^mine that controverted point, 
as it is clear that both gave way, and that 
the bark struck the schooner at amidships 
on the stai-board side. A discussion upon the 
law of the case is unnecessary, as the rulo 
is well settled that a vessel which has the 
wind free or is sailing before or with the 
wind, where two vessels are approaching 
from opposite directions, must keep out of 
the way of the approaching vessel, if tlie 
latter is close-hauled. St John v. Paine, 10 
How. [51 U. S.] 557; The Catharine, IT How. 
[58 U. S.] 170; The Osprey [Case No. 10,60(3]. 
The correlative duty of the vessel close- 
hauled is to keep her course, so that the ves- 
sel whose duty it is to keep out of the way 
may not be baffled or defeated in her at- 
tempt to perform her duty. Mail Steamship 
Co. V. Rumball, 21 How. [62 U. S.] 384. Ex- 
ceptional cases may arise, as was admitted 
in that case, but there is nothing in this lvc- 
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ord to take the case out of the general rule. 
On the eontraxT, the means adopted by the 
schooner to keep out of the way were the 
usual and proper means, and it is not doubt- 
ed by the court that they would have been 
sufficient if the bark had held her course, as 
she was bound to do. She did not do so, 
and consequently it must be held that she 
was in fault and responsible for the conse- 
quences. The reasons for this conclusion 
might be very much extended, but as the 
question is merely one of fact, it is not 
thought necessary to pursue the investiga- 
tion. The respondents also contend that the 
damages allowed in the district court were 
excessive. The complaint in that behalf 
is twofold: first, they contend that the 
amount allowed for the injuries to the ves- 
sel was more than sufficient to make good the 
damage; secondly, that the district court 
erred in allowing anything for salvage, be- 
cause the a'ew unnecessarily and improperly 
abandoned the vessel. The positive testi- 
mony of one of the owners was, that he paid 
out for the repah's on the vessel the sum of 
$504, and the district court allowed that sum. 
The testimony of the owner was, that she 
was not as good after being repaired as she 
was before the collision. Suffice it to say 
that the allowance was substantially correct, 
if the witness was entited to credit. In view 
of all the circumstances, I am of the opinion 
tJiat I ought not to reverse the decree on that 
gi'ound. The second ground of complaint is, 
that the district court erred in allowing the 
salvage. The amount allowed was only §483; 
and I am not able to see that there is any 
error in the decree of the district com*t. 

One may now see that self-preservation 
did not require the ci*ew to abandon the ves- 
sel, but they haa to determine that fact when 
the collision occurred, and at a time when 
the extent of the injuries to their vessel was 
not known. Believing that their vessel was 
very seriously damaged, they went on board 
the bark; and it does not appear that the 
officers and crew of the bark thought at the 
time that their course was an improper one. 
L<iokiug at all the circumstances, I. cannot 
say that their conduct was such as to im- 
peach their motives, or their fidelity to theh: 
duty. The decree of the district court is, 
therefore, affirmed, with costs. 



Case Wo. 3,443. 

CROWELL V. A CBLAIN AKD ANCHOR. 

[25 Leg. Int. 140; ^ 6 Phila. 478.] 

Circuit Court, B. D. Pennsylvania. 1868. 

Salvage — Dekelict. 

A salvor is not entitled to compensation for 
labor and injury after he is informed that the 
property is not derelict. 

^ [Reprinted from 25 Leg. Int. 140, by permis- 
sion-} 



(Case No. 3,443) CROWELI 

[Appeal from the district court of the Unit- 
ed States for the eastern district of Pennsyl- 
vania. 

[In admiralty. Libel by the master of the 
steamship Norman against a chain and an- 
chor.] 

GRIER, Circuit Justice. The 35th section 
of the act of assembly of Pennsylvania of the 
29th Mai-ch, 1803 [5 Laws Pa. 564], was in- 
tended to encourage mariners to use their 
best endeavors to save derelict property, and 
also to protect it from the frauds of the sal- 
vors. The chain and cable in this case did 
not not come within the category of aban- 
doned or derelict property. When the Nor- 
man was compelled to leave it near the wharf 
in Chester, it was left in charge of an agent, 
who, though not in the actual possession, 
was potentially so, and had made arrange- 
ments to bring the chain and anchor on shore. 
When: the master of the schooner Brave had 
discovered the property, and commenced rais- 
ing it, under the supposition that it was der- 
elict, he was immediately informed of the 
fact that it was not derelict, and that the 
agents of the owners were prepai'ing to re- 
move it. This notice he disregarded, under 
pretence that the persons who gave it were 
drunk and used abusive language. He per- 
sisted in his endeavors until about two o'clock 
p. m., when the owner of the wharf, who had 
charge of the property, brought his attorney, 
Mr. Ward, on board, before the anchor was 
lifted. This testimony, which is not contra- 
dicted or disputed, is as follows: "I told 
Captain Mears that I came there with Mr. 
Reaney to see about that chain and aoichor; 
that it belonged to tlie steamship Norman, 
and had been lost last winter in the ice; that 
the owner Jiad requested jNIr. Reaney to be 
on the lookout for it; and that their men had 
made arrangements to fish it up. I further 
told him that there was no disposition to do 
anything unfair or to deprive him of a just 
compensation for his services, but that he 
woiild not be allowed to take it away. Mr. 
Reaney said fm-ther, that any security re- 
quired should be given for the proper com- 
pensation of those men for any labor they 
might have done about the chain," etc. Mr. 
Reaney proves that he told Captain Mears 
that if he would come alongside his 
(Reaney's) wharf he would have a rope 
thrown out to make fast to the chain, and 
said, "You are grumbling about straining 
your mast and injm-ing your shroud. Why 
do you lift it any moreV You have enough 
raised to come alongside the wharf." He 
still kept on working, etc., etc. 

1. It is dear that the property in question 
was not derelict. The captain of the schooner 
should have ceased to interfere with it after 
the notice given, and especially after the visit 
of Mr. Reaney and his attorney. 

2. After the very fair offer of Mr. Reaney, 
the captain of the schooner acted wholly in 
the wrong, and was entitled to no compensa- 
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tion for labor and injury suffered by bis ves- 
sel after that time. Hence, the testimony as 
to what occuiTed afterwards can not affect 
the result, and is wholly irrelevant. Fifty 
dollars would be a large compensation for any 
labor or injury to the vessel, up to that time. 
The claimants may have a decree for that 
sum, but without costs. 



Case IsTo. 3,444. 

CROWELL V. HARLOW et al. 

[3 Ban. & A. 478; ^ 18 O. G. 466.] 

Circuit Court, D. Massachusetts. Sept. 20, 
1878. 

Infringement of Patent— Curing and Putting 
UP Pish — Injunction. 

The complainant's patent was for a process of 
curing and putting up fish, which in the claim 
was described to be to take out the principal 
bones and fins while the fish is fresh, and, when 
partly cured and dried, to remove the skin and 
with it the entire mucous membrane, and to 
pack in boxes of convenient size. The novelty 
consisted in the removal of the mucous mem- 
brane. Upon an application for a preliminary 
injunction, the evidence of infringement was 
very meagre, and quite insufiicient, unless it 
was aided by the affidavit of the defendant him- 
self, who said be prepared the fish by removing 
the skin, and then the bones, and then packed 
it in boxes. He did not say whether he removed 
the mucous membrane or not, and there was no 
evidence whether in removing the skin the mem- 
brane was necessarily removed; but he denied 
the novelty of the invention. Held, that the ap- 
plication must be denied. 

[In equity. Bill by Elisha Crowell against 
Nathaniel E. Harlow, and by tbe same 
against George Harlow, to restrain infringe- 
ment of letters patent.] 

John R. Bennett, for complainant. 
Charles H. Drew, for defendants. 

L0A\':ELL, Disti-ict Judge. Tliis suit and 
another like it (Same Complainant v. George 
Harlow) are brought against two persons 
who are said to infringe the patent of John 
Atwood, No. 90,334, granted May 2oth, 1869, 
for an improved process of curing and put- 
ting up fish. The claim is for the whole pro- 
ce^ described, which is to take out the prin- 
cipal bones and fins while the fish is fresh, 
and when partly cured and dried to remove 
the skin and with it the entire mucous mem- 
brane, and to pack in boxes of convenient 
size. I understand the novelty, as claimed 
in argument, consists in the removal of the 
mucous membrane. 

The evidence of infringement is very mea- 
gre and quite insufficient, unless it is aided 
by the affidavit of the defendant himself, 
who says that he prepai'es the fish by remov- 
ing the skin, and then the bones and packs in 
boxes. He does not say whether he removes 
the mucous membrane or not, and there is 
no evidence whether in removing the skin the 



^ [Reported by Hubert A. Banning, Esq., and 
Heiiry Ardeu, Esq., and here reprinted by per- 
mission.] 



membrane is necessarily removed. If it is 
not, there is no infi-ingement; if it is, then 
the remaining part of the defendant's affi- 
davit is likely to be true that the process is 
old and was well known to him in Plymouth 
before 1869. 

It is not the practice to grant a preliminary 
injunction, which often operates as a final de- 
termination of the cause, when the patent 
has never been passed upon, unless there has 
been acquiescence equivalent to a general ad- 
mission of its validity, or there are some oth- 
er sti'ong reasons for such summary action, if 
it appears that the defendant in good faith 
intends to litigate the validity of the patent. 
I do not hold the rule quite so strictly with 
respect to a disputed question of infringe- 
ment, because that may sometimes be deter- 
mined as well by an inspection of the two 
things as it ever can be by evidence of any 
kind. 

I do not pass at all upon the question of 
novelty, because the record is not such as to 
enable me to foi-m a judgment upon It. The 
patent on one side is opposed to an affidavit of 
personal knowledge on the other, and I can- 
not say with sufficient certainty that the pat- 
ent is imdoubtedly valid. 

Motion denied. 

[NOTE. On the final hearing on the merits, 
there was a decree for the complainant in both 
eases. Crowell v. Harlow, 1 Fed. 140.] 



Case No. 3,445. 

CROWELL et al. v. KNIGHT. 

[2 Lowell, 307.] ^ 

District Court, D. Massachusetts. Jan. Term, 
1874. 

VovAGE ON Lays— Rights of Crew— Payment 
TO Assignee of Shake. 

1. The sharesmen in a cod-fisMng voyage are 
not to suffer loss by the bad debts contracted 
by the owner in the sale of the fish. The ac- 
count is to be made up as cash. 

2. Where the sharesmen gave an order upon 
the owners to pay their shares to A., and A. or- 
dered payment to be made to B., which was 
done, and B. afterwards failed, held, the pay- 
ment discharged the owners, though the order 
was not negotiable. 

Libel for wages on a cod-fishing voyage 
from Marblehead to the Grand Banks, and 
elsewhere, during the season of 1872. The 
libeUants [Coleman Crowell and others] 
were two of the four "sharesmen," the de- 
fendant [George Knight] was the owner of 
the vessel. The contract was that the 
sharesmen were to have five-eighths of the 
fish which should be caught, after deducting 
the general supplies and other supplies ac- 
cording to the custom and usage of the port 
of Mai'blehead; and the owner to have the 
right to sell all the fish and oil whenever he 
should think, proper. Seven of the seamen 
shipped for specific wages in money. The 

* [Reported by Hon. John Lowell, LL. D., Dis- 
trict Judge, and here rei)rinted by permission.] 
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usage was admitted to be, to deduct from the 
gross proceeds of the voyage the great gen- 
eral charges; then from the balance to take 
the three-eighths belonging to the vessel; 
and from that balance the small general 
charges, including the wages of such seamen 
as were shipped for wages; and to divide 
the remainder among the sharesmen. The 
account rendered by the defendant, and not 
disputed, made the gross sum originally due 
each of the sharesmen $380,77, from which 
deductions were claimed for advances, which 
were admitted. A further sum of $105.93 
was claimed for losses by the failure of a 
merchant who had bought part of the fish on 
thirty days' credit, he being then in good 
standing in the ti'ade. The other question 
was whether the balance admitted by the 
defendant to be due had been duly paid. 
The plaintiffs, having gone on another voy- 
age, sent orders in writing to the defendant 
to pay their shares to Captain David Morris- 
sey, who was then on his way to Marble- 
head. The accounts not being ready, Mor- 
rissey gave a written order to pay the money 
to L. A. Surette, which was done, excepting 
the amount claimed to be deducted for the 
bad debt Sui-ette afterwards failed, and 
was in bankniptcy. 

O. G. Thomas, for libellants. 
H. "W. Paine, for respondents. 

LOWELL, District Judge. It has been re- 
peatedly decided in the whaling business 
that the owners are to pay the laya or shares 
of the seamen according to the cash value 
of the oil and bone at the time of its arrival, 
and that the seamen have no concern with 
sales for credit, and ai-e not chai-geable with 
any losses that may be sustained by such 
sales. Some of these decisions have been 
reported. See Hazard v. Howland [Case No. 
0,280]; Bourne v. Smith [Id. 1,701]. The rea- 
sons are, that the shares are wages; that the 
seamen have no ownership in the oil or other 
catchings, and no right to interfere in its 
sales; and that they ought not to oe expect- 
ed to assume, and have not assumed by their 
conti-act, the delays or risks of the mercan- 
tile part of the adventure. 

The sharesmen in a fishing voyage do in 
some lespects make a conti*act more resemb- 
ling a joint mercantile adventure than those 
which are usual in whaling voyages; but in 
the essential matters which govern this case 
the difference does not seem to be material. 
They are seamen whose shares are substan- 
tially wages, and they are seamen who are 
to be cured of illness contracted in the course 
of their duty at the ship's expense. Knight 
r. Parsons [Id. 7,886]. They have a lien on 
the vessel, and in some circumstances on the 
fish; but it is not the lien of partners. They 
have no voice in the disposal of the catch 
in any respect; but are creditors of the own- 
ers, not bound to go into a court of equity 
for au adjustment of accounts. 
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A custom or usage of the port of Marble- 
head is pleaded, that sharesmen are to re- 
ceive only their proportion of what may be 
realized from the sales of the fish and oil. 
The evidence to support the usage cannot 
be said to reach the precise point of this 
case, because the only losses by bad debts 
that any witness can recall occm-red in this 
very year, 1872, and arose out of the failure 
of the same house to whom these fish were 
sold. Indeed, the impression left on my mind 
by the whole evidence was that the sales of 
fish had almost always been for cash, or 
else that there had been no failures in the 
business, so that no usage could have arisen 
on the subject. No one could recollect that 
any seamen had lost any thing by bad debts 
for a very gi'eat number of years; and if the 
com'se of business would have suggested any 
thing in particular to the mind of a person 
shipping on such voyage, it woiild be that 
the pay, at all events, was sm-e. 

The other point is whether the payment to 
Surette discharges the defendant. There 
was nothing in the circumstances of the 
transaction, or in the usual course of busi- 
ness in such cases, that' tended to prove 
either an express or an implied license by 
the plaintiffs to Morrissey to employ a sub- 
agent or substitute. It is therefore probable 
that Morrissey himself is bound to make 
good the loss by Sxurette's failure. But this 
consideration does not seem to me to be 
decisive of the question as between the par- 
ties here. An order to pay the money to 
Morrissey appears to import that the defend- 
ants may pay it to him in any way he may 
direct. For instance, if he wrote to them 
to deposit the money in a certain bank, or to 
send it to him by mail, it does not seem to 
me that they would be justified in inquiring 
whetlier Morrissey had a right, as between 
himself and his principals, to use those meth- 
ods of collecting the money. If Morrissey 
had forwarded his receipt for the money, 
and ordered the defendants to mase pay- 
ment to Surette, it would be in accordance 
with the usual mode of doing busmess, that 
they should pay upon his order. And this 
is substantially what occurred. Any other 
rule would malce the propriety of the payment 
depend on the form of the receipt, which is 
hardly in accordance with good sense. In- 
deed, by ordering them to pay Surette, Mor- 
rissey undertook to^give the defendants a 
proper receipt whenever they should de- 
mand it. I cannot think that in such a 
mattei", as this any rule about the due execu- 
tion of powers ought to govern the decision," 
but that I must hold the payment to be a 
good discharge pro tanto. The facts stated 
in the answer were admitted to be true, but 
there is a clerical mistake apparent in divid- 
ing the shares; one quarter of $1,547.08 is 
§386.77, and not §380.77. 

Prom the figures giren in the answer, I 
find myself unable to state the account to 
my own satisfaction. It should be made up 
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without charging to the lihellants their share 
($105.93 each) of the had debts, but chai'ging 
them with the actual payments to Surette. 
And they should have interest on the 
amounts due them for twenty months, i. e., 
from date of libel, say 10 pei* cent in all. 1 
thought I had worked this out to give each 
about $100; but I cannot be sure that I un- 
derstand the figures of the answ^er. 
Interlocutory decree for libeUants. 



CROWELL V. ONE HUNDRED AND NINE- 
TY-FOUR SHAWLS. See Case No. 10,521. 



Case Wo. 3,446. 

CROWELL v. PAHaiENTEB et al. 

[3 Ban. & A. 480; ^ 18 O. G. 360.] 

Circuit Court, D. Massachusetts. Sept. Term, 
1878. 

Inprisqement by Licensee — Injunction. 

1. Where the complainant licensed the de- 
fendant, and, as a part of the contract, agreed 
that he would sell no licenses for less than a 
certain price, and the defendant having failed 
to pay his royalties, the complainant filed his 
bill for infringement, and moved for a pre- 
liminary injunction, upon which motion, it was 
shown that the complainant had granted licenses 
for a less consideration and in such a way as 
to injure the defendant: Held, that the injunc- 
tion should be refused. 

2. Under such circumstances, a court of eq- 
uity will not grant an injunction to the com- 
plainant in advance of the trial or hearing at 
which the accounts and damages may be prop- 
erly adjusted between the parties. 

[In equity. BiU by Elisha Crowell to re- 
strain Hem-y A. Parmenter from infringing 
letters patent No. 90,334, granted to John 
Atwood, May 25, 1869, for an improved pro- 
cess of curing and putting up fish. The com- 
plainant moves in this and in nine other 
cases, the titles of which appear in the opin- 
ion herein, for a preliminary injunction.] 

John B. Bennett, for complainant 
Charles Levi Woodbm-y and Charles P. 
Thompson, for defendants. 

LOWELL, District Judge. The motions in 
this case, and several others (No. 94±a, v. 
George G. Tarr; No. 945, v. George W. Ad- 
ams; No. 945a, V. Sylvanus Smith; No. 946, 
V. Charles H. Pew; No. 946a, v. James G. 
Tarr; No. 947, v. J. J. Stanwood; No. 947a, v. 
James L. Shute; No. 948, v. Charles G. Cres- 
sey, and No. 948a, v. Samuel Lane), are found- 
ed on the same patent for curing and putting 
up fish which is relied on in Crowell v. Har- 
low [Case No. 3,444]. In the cases now un- 
der consideration, the several defendants 
had, as tenants in common, an exclusive 
license or grant, which, as they contend, gives 
them full power to use the invention to the 

^ [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 



end of the term. They admit a failure to 
pay tlie royalties agreed on, but contend that 
the license is not conditional, and that no 
right of resuming his grant has been reserved 
to the plaintiff, but that he must bring his 
action at law for the royalties, or his suit in 
equity for an account of those royalties, 
from time to time as he may be injm-ed; a 
different and less sti'ingent remedy ttian that 
which is sought by this bill. 

I shaU not discuss this issue at the pi*es- 
ent time. I shall assume that, under the 
frame of the bill, the plaintiff can have some 
remedy in this com"t as well as in a court 
of law. The reason why I refuse this pre- 
liminai"y and peremptory injunction moved 
for is, that by the contract between the par- 
ties, and as a part of it, in consideration 
of the agreements on the part of the defend- 
ants, the plaintiff agreed that he would sell 
no licenses for less than a certain price, 
and there are numerous affidavits which de- 
clare that he has sold such licenses for a 
very much smaller consideration, and in a 
way which seemed intended to deceive the 
defendants, and which would seem calcu- 
lated to injure them in their exclusive rights. 
These affidavits are wholly uncontradicted, 
and must be taken at this hearing to be true. 
Under these circumstances, a coiurt of equity 
cannot lend its most stringent remedy to 
the plaintiff in advance of the trial or hear- 
ing, at which the accounts and damages may 
be properly adjusted between the parties. 
Motion denied. 
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13,362. 



Case Ko. 3,447. 

CROWELL V. UNITED STATES. 

[21 Law Rep. 466.] 

Circuit Court, D. Massachusetts. May Term, 
1856. 

Fishing Bountt — Coxtkact between Master 

AND CBEW — UNAUTHOKIZED PAYMENT. 

1. No fishing vessel is entitled to bounty un- 
less the contract actually made between skip- 
per and fishermen be such as by statute is made 
a condition precedent thereto. 

2. Where, in addition to the usual written 
agreement to go on shares, the skipper made a 
private verbal bargain with the crew, to purchase 
their shares at a fised price, it was held that this 
destroyed tlie right to bounty by leaving an im- 
portant part of the contract in parol. It seems 
that such a contract in writing would not be a 
compliance with the requirements of the law. 

3. A payment of bounty by a collector with- 
out the production of such a shipping paper as 
is required by law, although such paper exists, 
is a payment without authority, and may be re- 
covered hack. 

[Error to the district com't of the United 
States for the district of Massachusetts. 
[Action at law brought by the United 
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States against David Crowell to recover back 
moneys received by defendant as fllsMng 
bounty. There was a judgment for plaintiff, 
and defendant brings error.] 

T. K. Lothrop, for plaintiff. 
Mr. HaUett, Dist Atty., contra. 

CURTIS, Circuit Justice. This is a -writ 
of error to the district court in an action of 
assumpsit for money had and received, 
brought by the United States to recover 
from the defendant money alleged to have 
been wrongfully received by him from the 
collector of the customs for the port of 
Salem, as and for fishing bounty. A bill of 
exceptions was taken by the defendant to 
certain rulings of the court at the trial, and, 
a verdict having been found for the plain- 
tiff, the defendant has brought the record 
here by a writ of en'or. The first error as- 
signed is, that the judge refused to instruct 
the jui*y, on the prayer of the defendant to 
that effect, that the written agreement sign- 
ed by the fishermen, to go on shares, was not 
avoided by a private verbal bargain with the 
master for the sale and pm-ehase by him of 
the shares at a fixed rate per thousand fish, 
as neither the vessel nor the owners were 
bound by such a bargain, and it did not im- 
pair the right of the vessel to bounty. The 
eighth section of the act of congress of July 
29, 1813 (3 Stat. 52), is as foUows: "That no 
ship or vessel of twenty tons or upwards, 
employed as aforesaid, shall be entitled to 
the allowance granted by this act, unless the 
skipper or master thereof shall, before he 
proceeds on any fishing voyage, make an 
agreement in writing or in print, with every 
fisherman employed therein, according to the 
provisions of the act entitied 'An act for the 
government of persons in certain fisheries.' " 
The first section of that act (3 Stat. 2), re- 
quires the written or printed agreement to 
express, "that the fish or the proceeds of 
such fishing voyage or voyages, which may 
appertain to the fishermen, shall be divided 
among them in proportion to the quantities 
or number of said fish which they may re- 
spectively have caught; which agi'eement 
shall be endorsed or coimtersigned by the 
owner of such fishing vessel or his agent" 

The instruction prayed for assumes that 
the real and ti-ue agi-eement made by the 
master with the fishermen was not wholly 
in writing or print; that in one material par- 
ticular the actual agreement rested in parol, 
—that particular being that the fishermen 
were not to have tiieir shai'es of the fish 
specifically delivered to them as their own 
property, nor were they to have their part of 
the actual proceeds of the voyage divided 
among them, but, in lieu of the latter, they 
were to have an agreed sum for each fish 
to which they would have been entitied i£ 
their shares of the fish had been specifically 
delivered to them. In other words, the fish- 
ermen's part of the proceeds of the voyage 
6FED.0AS. — 58 



was not to be paid as the written or printed 
contract provided; but, in lieu thereof, they 
were to receive an agreed sum for each of 
their fish. 

It has been argued that there is nothing 
in such an agreement inconsistent with the 
policy of the law, and that it is beneficial to 
the men, and is a lawful substitute for the 
fish, or the proceeds of the voyage. If this 
were conceded, it would not advance the 
ai'gument; for it would still remain true that* 
the agreement made was not in writing or 
print, signed by the master, and coimtersign- 
ed by the owner or agent of the vessel, and 
therefore, upon the express words of the law, 
there can be no titie to bounty. And what- 
ever may be said of the want of authority of 
the master, as between him and the owners, 
to make such a contract, cannot affect this 
case; for the sole question here is, whether 
the master did make such a contract, in 
writing or print, with the fishermen, as the 
law makes a condition precedent to the i*ight 
to bounty. If he did not, it is immaterial 
whether he acted with or without authority 
fi-om the owners. The titie to bounty de- 
pends on his performance of this require- 
ment; and whether he did right or wrong to- 
wards his owners in failing to perform it, 
is of no importance. Nor can I assent to 
the position that if this actual conti*act had 
all been expressed in writing, or in print, it 
would have been a compliance with the re- 
quirements of the law. 

In the most favorable view which can be 
taken of it, it substitutes a mode of ascer- 
taining the value of the fishermen's lays, 
materially different from that pointed out by 
the act of congress, and different from that 
in which the value of the owners' shares are 
ascertained,— and that is by actual sales in 
the market I cannot admit that fishermen 
would be in as favorable a position, when 
bargaining with the skipper for the value 
of their fish before the commencement of the 
voyage, as they would be if they had the 
benefit of the skill and knowledge of busi 
ness of the owners or the agent in selling 
the fish in the market; and if such contracts 
were allowed, the fishermen woiild, univer- 
sally, I fear, be deprived of this advantage. 
But I do not pause to examine this more 
fully, because it is enough to say that such a 
contract is not within the provisions of the 
act of congress, and consequentiy botmty 
cannot be claimed when it is made. 

The next exception raises the question 
whether the mere nonproduction of a ship- 
ping paper to the collector, before he paid 
the bounty, assuming that a lawful paper ex- 
isted, would enable the United States to re- 
cover back the money paid. It is argued 
that the titie to the bounty depends on the 
existence of certain facts, and not upon the 
kind or amoimt of proof of those facts pro- 
duced before the collector. But it must be 
remembered that when an officer of the 
United States pays the public money to an. 
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individual, lie confei's no title to that money, 
unless he paid it in the lawful esercise of 
his official power. If he exceeded that 
power, the money may be recovered back. 
And he does exceed it if the law has abso- 
lutely required a particular document to be 
produced before him as evidence of title, and 
he dispenses with the production of that docu- 
ment. A payment made by the collector 
without the production of such a shipping 
•paper as is required by law is a payment 
without authority, confers no title to the 
money of the United States, and it may be 
recovered back. The defendant's counsel 
prayed the court to instruct the jury that this 
ground of recovery was not open to the 
plaintiff, because not specified in the bill of 
particulars. I am inclined to think it is suf- 
ficiently specified there, for payment by mis- 
take is one of the grounds of claim there 
mentioned; but, however this may be, after 
the evidence in support of this ground had 
all been introduced without objection, it was 
too late to ask the judge to rule that this 
gi'oimd of recovery was not in the particu- 
lars of the demand. Besides, it was purely 
a matter of discretion in the court below, 
how far the court would require the plaintiff 
to give notice of the ground on which he in- 
tended to rest his claim; and a ruling in ref- 
erence thereto is not the subject of a bill of 
exceptions. 

Judgment affirmed, with six per cent dam- 
ages and costs. 
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Case K'o'. 3,448. 

CROWIiEY et al. v. MAXWEUE/. 

[3 Blatchf. 383.3 ^ 

Circuit Court, S. D. New York. Nov. 30, 1855. 

Customs Duties — ^Uxdeuvaluatiox — Pen'altt. 

1. Where on an entry of goods, the importer 
offered to write up the entry, by adding thereto 
a sum which would make it equal to what the 
custom-house considered to he the market value 
of the goods at the time of exportation, and the 
collector refused to permit such addition to be 
made, because the importer and owner was the 
manufacturer of the goods, and was not au- 
thorized by section 8 of the act of July 30, 1S16 
(9 Stat. 43), to add to ' his invoice, and im- 
posed a penal duty on the goods, on appraise- 
ment for their undervaluation: Held, that the 
collector, having refused' to allow the importer 
to add, on his entry, to the invoice prices, be- 
cause he was the manufacturer of the goods, 
could not then impose a penal du^ on the 
goods, as having been purchased in the foreign 
market. 

2. The act of August 30, 1842 (5 Stat. 548), 
'does not subject a manufacturer to penal duties 

for undervaluation, and the act of July 30, 1846 
(9 Stat. 42), has the same restriction. 

^ CReported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 



This was an action [by William Crowley] 
against [Hugh Maxwell] the collector of the 
port of New York, to recover back an ex- 
cess of duties and a penalty. The jiu:y found 
a verdict for the plaintiffs, subject to the 
opinion of the court on a case. 

John S. McCulloh, for plaintiffs. 
J. Prescott Hall, for defendant 

Before NELSON, Circuit Jtistice, and 
BETTS, District Judge. 

BETTS, District Judge. This suit relates 
to an importation of needles. On the entry 
at the custom-house, the importers offered 
to write up their entry, by adding thereto 
a sum which would make it equal to what 
the custom-house considered to be the mar- 
ket value of the articles at the period of ex- 
portation. It appears in writing, on the en- 
try, that the collector refused permission to 
the plaintiffs to make the proposed addi- 
tion, because the importers and ownei-s were 
the manufaetiu'ei's of the goods, and were 
not, authorized by the 8th section of the act 
of July 30, 1846 (9 Stat 43), to add to their 
invoice. The goods were subjected to ap- 
praisement and reappraisement the returns 
to which stated severally advances above 
the invoice valuation, of 38 and 29 per cent. 

The statement of the case embraces a 
multiplicity of allegations against the regu- 
larity and authority of the custom-house of- 
ficers and the merchant appraisers, in their 
proceedings on this entry, which we do hot 
discuss, because, in om: judgment, the col- 
lector, having refused to allow the plain- 
tiffs to add, on their entry, to the invoice 
prices, because they were the manufacturers 
of the goods, could not then proceed and 
impose penal duties upon the goods, as hav- 
ing been purchased in the foreign market. 

The act of August 30, 1842 (5 Stat 548), 
does not subject a manufacturer to these ad- 
ditional or penal duties, and the act of July 
30, 1846 (9 Stat 42), has the same resti-ic- 
tion. , The official note on the entry, made 
by the collector, proves his knowledge of the 
fact that the importers and owners were 
the manufacturers, and the protest written 
under it, is, with these facts in view, suf- 
ficiently distinct and precise to secure to 
the plaintiffs the advantage of the objection. 

The valuation by the appraisement of the 
merchant appraisers, must be accepted as 
the dutiable value, the protest not possess- 
ing the qualities of precision and distinct- 
ness which would entitle the plaintiffs to 
call the validity of the appraisement in ques- 
tion. It is not stated in the protest that 
the appraisal was of the time of exportation. 

We order judgment for the plaintiffs for 
the amount of the penal duty exacted, and 
interest thereon. 
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CROWLEY et al. v. MAXWELL. 

[3 Blatchf. 401.]^ 

Circuit Court, S. D. New York. Jan. 23, 1856. 

Customs Duties— Appkaisemest— Protest. 

1. Where a protest against the payment of 
duties, and of a penalty for undervaluation, aft- 
er appraisement and re-appraisement, on an in- 
voice of needles, only claimed that the invoice 
stated the fair value of the needles when pro- 
cured abroad, and neither the protest, nor the 
invoice, nor the entry, stated when the needles 
were procured, or that they had been purchased, 
and the appraisements were based on the value 
of the needles when shipped, and exceeded the 
invoice value: Held, that although the needles 
were procured by purchase some time before 
they were shipped, and the price paid for them 
was the value stated in the invoice, and was 
their fair market value abroad at the time of 
their purchase, yet, under the protest, the im- 
porter could not claim that the needles were 
procured at any other period than the date of 
tiieir shipment, and the appraisements were 
regular. 

2. Under the 16th section of the act of Au- 
fiust 30, 1842 (S Stat. 563), a collector is justi- 
fied in taking the time of the shipment from 
abroad of goods as the time of their purchase, 
unless he is notified, by the entry, or invoice, 
or protest, or in some other way, that some oth- 
er time was the time of their purchase, and 
should be taken as the time for their appraisal. 

3. The eases of Pierson v. Maxwell [Case No. 
11,159]; Cornettv. Lawrence [Id. 3,241]; Focke 
V. Lawrence [Id. 4,894] ; and Thomson v. Mas- 
well [Id. 13,983],— cited and approved. 

4. A protest which merely claims that an ap- 
praisement was illegal, but does not state in 
what the illegality consisted, is insufficient, un- 
der the act of February 26, 1845 (5 Stat. 727J. 

This was an action [by William Crowley 
and others] against [Hugh MaxweU] the col- 
lector of the port of New York, to recover 
bad£ an excess of duties, and a penalty for 
undervaluation, paid by the plaintiffs on a 
quantity of needles imported by them from 
England in January, 1S51. 

John S. McCulloh, for plaintiffs. 
J. Prescott HaU, for defendant 

INGERSOLL, Distiiet Judge. The needles 
in question in this case were purchased by 
the plaintiffs in England at various times, 
between two and three months before they 
were shipped. Upon their arrival at New 
York, they were, by order of the collector, ap- 
praised by the appraisers, who valued them 
at a sum much greater than that stated in 
the entry. They valued them as of the time 
when they were shipped from Liverpool. 
The plaintiffs, being dissatisfied with this ap- 
praisal, demanded a re-appraisal, which was 
accordingly had, and the re-appraisers valued 
them at a sum a little less than the sum 
fixed by the first appraisers, but exceeding, 
by more than 10 per cent, the value set down 
in the entry. The last appraisal was also 
based upon the value of the goods when ship- 
ped from Liverpool. The duties were col- 
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lected upon the last appraisal, and an ad- 
ditional duty of 20 per cent, for the under- 
valuation, was also imposed and collected. 
The value set down in the invoice and entry 
was the price paid for the needles at the time 
they were purchased. But there is no evi- 
dence to show that the price at the time of 
the purchase was different from what it was 
at the time of the shipment from Liverpool. 
The invoice of the needles, which was dated 
on the 9th of January, 1S51, and exhibited at 
the custom-house, did not show that they 
had been purchased, or how they had been 
procured. The entry did not show this. 
And there was no docimient exhibited at the 
custom-house to show when they had been 
purchased. 

Upon paying the duties demanded, the 
plaintiffs, in a letter addressed to the defend- 
ant, used the following language: "In mak- 
ing this payment we reiterate our protest 
against the same, and against the illegal and 
oppressive appraisement which has been 
made, averring that our invoice states the 
fair value of the needles when procured in 
England, and we notify you that we shall 
hold you and the government responsible in 
damages for this exaction of ^cess of du- 
ties." After the two appraisements had 
been completed, the plaintiffs notified the de- 
fendant by letter, xmder date of February 
8th, 1S51, that the needles were entered by 
them at the cost of about £271 2s. Id.; and 
they tendered to the defendant $264, which 
they claimed was the whole duty, with legal 
interest, actually due, according to the fair 
value of the goods when proem-ed by them 
in England, and at which fair value they 
claimed to have entered them, and also the 
sum of $370 for increased duty, and notified 
the defendant that they should resort to all 
proper means to recover back the monies ten- 
dered exceeding the duties on the valuation 
at which the goods were entered. Upon the 
payment of the duties, on the 10th of Febru- 
ary, 1851, they again protested, and notified 
the defendant that the invoice stated the fair 
value of the needles when procured in Eng- 
land, and protested that the two appraise- 
ments were illegal, but did not state in what 
particular they claimed them to be illegal, 
except that the invoice stated the fair value 
of the needles at the time they were proem-ed 
in England, Neither of the protests, nor the 
invoice, nor the entry states when the goods 
were procured in England— whether they 
were procured at the time they were .shipped, 
or at some previous time. 

The proof offered on the trial was, that 
the needles were obtained by the plaintiffs 
in England, where they were manufactured, 
by purchase, two or three months before 
they were shipped; that the price which 
they paid for the same was the fair market 
value of the same in the chief markets in 
England, at the time the purchase was made; 
and that that pi*ice was the value as carried 
out and stated in the invoice. As has been 
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already said, tlie two appraisements made 
by tlie appraisers were based upon tbeir 
value at the time they were shipped. The 
16th section of the act of August 80, 18^ 
(5 Stat. 563), and which was in force when 
the duties in question were imposed, provides, 
that it shall be the duty of the collector to 
cause the actual market value or wholesale 
price of goods, when purchased in a foreign 
country and imported into the United States, 
at the time when purchased, in the principal 
markets of the country from which the 
same shall have been imported into the 
United States, to be appraised and ascertain- 
ed. There was no appraisement under the 
direction of the collector, of the value of the 
needles at the time when they were actually 
purchased. Indeed he had no document to 
show when they were purchased. Such ap- 
praisements as were made, were of their 
value at the time they were shipped. The 
price carried out in the invoice was the mar- 
ket value at the time they were- purchased. 
Under these circumstances, if the collector 
had, before the imposition of the duties, 
been duly notified of the time of purchase, 
the plaintiffs would have been entitled to 
their goods upon the payment of duties 
based upon their value as set down in 
the invoice. Slaxwell v. Griswold, 10 How. 
[51 U. S.] 242. And they would have a 
right, under such circumstances, to recover 
back the excess of duty and the penalty 
imposed and paid, provided they had made 
a proper protest. Id. 

But it is claimed by the defendant, that 
the protest which the plaintiffs made was 
insufficient, on the ground that it did not 
state how and in what particular the ap- 
praisements made under the direction of the 
collector were illegal, nor when the needles 
were purchased; that, from any thing that 
appears in the protest, they might have been 
procured at the time they were shipped; and 
that, if they were procured at that time, the 
appraisements were legal. 

The question presented by this claim of 
the defendant has, within a few years past, 
been frequently before this court In the 
case of Pierson v. Maxwell [Case No. 11,159] 
the protests were "against the payment of 
duty on (the increased valuation specified) 
added to the entry value by the appraisers, 
because the original entry was the actual 
cost and full value at the time of purchase." 
The court, in giving its opinion in that case, 
says: "The protests designate no time of 
purchase different from that indicated by 
the invoices." "The plaintiffs cannot, un- 
der the protests, set up a different and long 
antecedent period of purchase; nor can they 
impugn the appraisenient, by giving proof 
of any irregular acts of the appraisers or 
other officers in making it. Those particu- 
lai's should have been distinctly and specific- 
ally pointed out to the collector by the pro- 
tests, in order to enable him to rectify any 
thing erroneous in the manner of determin- 
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ing the value of the goods, or in the selection 
of the period at which that value was to be 
determined." In the case of Cornett v. 
Lawrence jid. 3,241], the court, in speaking 
of what it is necessary for plaintiffs to set 
forth in their protest, in order to make it 
available, says that they must "set forth 
the specific objections, and refer him" (the 
collector) "distinctly to the facts on which 
their objections rest, in order to be enabled 
afterwards to avail themselves of them, in 
an action against him." In the case of 
Focke V. Lawrence [Id. 4,894], the court, in 
giving its opinion, says: "If they" (the 
plaintiffs) "supposed that the officers of the 
customs had committed any irregularity in 
ascertaining the dutiable value of the iron, 
or if they desired more formal action on 
the part of the collector, the protests should 
have called his attention to the particular 
omission or irregularity complained of." 
And again: "The collector is not personally 
subject to an action, unless he exacts them" 
(the excessive duties) "agaipst the protest 
of the importer, 'setting forth distinctly and 
specifically the grounds of objection to the 
payment thereof.' This is demanded by the 
statute, and is a wise safeguard to a public 
functionary who exercises a very delicate 
and difficult trust, while it, at the same 
time, affords every reasonable protection to 
the rights of the importer." "The protests 
give no intimation to the collector that the 
purchases were at a time different from the 
dates of the invoices, or that the mai-ket 
prices at the periods of purchase were dif- 
ferent from what they were tt the times of 
the shipments or at the dates of the Invoices." 
To the same effect are other decisions. 
Thompson v. Maxwell [Id. .13,983]. 

Testing the protest made by the plaintiffs 
by the rules of law l9.id down in the above 
cited cases, there is no difficulty in determin- 
ing its insufficiency The subject-matters of 
complaint which the plaintiffs have against 
the defendant are— First, that he, as collector, 
caused an appraisement of their needles to 
be made, fixing their value at the time of 
their shipment at Liverpool, instead of at 
the lime they were purchased, between two 
and three months before the shipment; and, 
second, that the appraisers and re-appraisers 
conducted irregularly and illegally, in other 
respects, in the performance of their duty. 

As to the first cause of complaint, the pro- 
test designates no time of purchase different 
from that indicated by the invoice, which 
bears date the 9th of January, 1851, the day 
when the needles were shipped. The plain- 
tiffs cannot, under this protest, set up a dif- 
ferent and long antecedent period of pur- 
chase. If the plaintiffs intended, at the 
time the protest was made, to set up any 
such irregularity as this in the appraisement, 
they should have particularly pointed it out, 
so that the irregularity could be corrected 
by the collector. As has been shown, neither 
the invoice nor the entry, nor any document 
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in tbe custom-Iiouse, gave notice to tlie col- 
lector, before the appraisement was made, 
when the purchase was made. He could only- 
judge of the time when the needles were 
procured, by the date of the invoice, which 
purported to be the time they were shipped. 
In the case of Focke v- Lawrence, before 
cited, where the purchase was in point of 
fact some time before the shipment, and 
where, as in this case, neither the invoice 
nor the entiy showed the time when the 
pm'chase was made, the court says, that, 
"by the entries and the invoices, the collect- 
or was justified in talcing the place and 
times of shipment, as those of the purchases 
of the goods in question." The duty im- 
posed upon the collector, by the 16th section 
of the act of August 30th, 1842, to cause 
the actual market value or wholesale price 
of goods, when purchased in a foreign coun- 
tiy and imported into the United States, at 
the time when pm*chased, in the principal 
markets of the country from which the same 
shall be imported into the United States, to 
be appraised and ascertained, presupposes 
that the collector shall have knowledge of 
the time when they were purchased. And, 
if he has no such knowledge, he is justified 
in taking the place and the time of ship- 
ment, as the place and time when the pur- 
chase was made. It is impossible for him 
to take any other time, unless such other 
time is made known to him. And no other 
time was made known to him, either by 
the invoice, the entry, the protest, or any 
other document in the custom-house. If any 
other time was the time of purchase, and 
the impoi-ter wished that such other time 
should be talcen as the time for the apprais- 
al, then it was the duty of the importer to 
give the proper information to the collector, 
of such other time, as the true time of the 
purchase. If an importer does not give such 
information, and suffers in consequence of 
such neglect of duty on his part^ he cannot, 
in an action against an official who has con- 
ducted honestly in the performance of a deli- 
cate and responsible duty, and who may 
have been led into an error (if error it can 
be called) by the neglect of .duty on the 
part of the importer, be permitted to take 
advantage of such neglect of duty and make 
such official suffer by it 

The other ground of complaint on the 
pai-t of the plaintiffs is, that the appraisers 
and the re-appraisers, even if they took the 
proper time for making the appraisement, 
conducted, in other respects, irregularly and 
illegally, in the performance of their duty. 
But the protest does not state in what the 
irregularity and illegality now complained 
of consisted. They cannot impugn the ap- 
praisement, by giving proof of any irregular 
acts of the appraisers or other officers in 
making it, unless they have specifically point- 
ed out to the collector, in their protest, the 
irregularity complained of. If it had been 
pointed out, the collector would have had 



an opportunity to correct it He could not 
determine, from the protest^ that the irregu- 
larity now complained of existed. If it did 
exist and was an irregularity, it is to be 
presumed that he would have had it correct- 
ed, if he had had notice of it The act of 
February 26, 1845 (5 Stat 727), commonly 
called the "Protest Act," is express, that the 
protest shall and must point out, distinctly 
and specifically, the grounds of objection to 
the payment of the duties demanded. This 
protest does not comply with the statute. 
Judgment for defendant 
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Case Ko. 3,450. 

The CROWN. 

CURRY et al. v. The CROWN. 

[5 Adm. Rec. 675-681.] 

District Court, S. D. Florida. March 16, 1857. 

Salvage Compexsatiox. 
[1. Fifteen vessels, aggregating 1,161 tons and 
carrying 152 men, worked, so far as boisterous 
weather permitted, for 13 days, and until the 
stranded vessel broke up, and succeeded in 
saving cargo of the net value of about $123,000. 
Held, that the salvors were entitled to 19 per 
cent, of such value as compensation.] 

[2. A salvor is entitled to no more than a fair 
compensation for his work and labor. Any al- 
lowance beyond that is a premium or gratuity 
given hy the court on grounds of public policy, 
but which the salvor has no right to exact.] 

[3. The fact that a large number of vessels 
and persons are employed in a salvage service 
is no reason that a greater amount of salvage 
should be allowed therefor than would be al- 
lowed to a less number sufficiently performing 
the same service.] 

[4. The acts of the captain of a steamer in 
signaling one of the rescuing vessels, and in- 
forming those on board of the wreck, though oc- 
cupying but a few minutes, should be consid- 
ered, from motives of public policy, a salvage 
service, for which, under the circumstances, he 
should be allowed 550.] 

[In admiralty. Libel by Richard Curry and 
othei-s agamst the cai-go and materials of 
the British ship Crown for salvage service. 
Also, petition of Rollins, master of the steam- 
er Isabel, to share in the salvage.] 

Wm. R. Hackley and Winner Betliel, for 
libellauts. 
S. J. Douglas, for respondent 

MARVIN, District Judge. This ship, laden 
with a cargo of cotton and gi-ain, bound from 
New Orleans to Liverpool, on the 19th of 
January last, ran ashore on Ajax reef, one 
hundred and twenty miles from this port; 
and soon after filled with water. On the" 
21st, the steamer Isabel, on her way from 
Charleston to Havana, ax-rived, and her 
commander attempted to jerk the ship off, 
but without success. On the 22d, the schoon- 
er Relampago arrived. At this time the 
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ship lay in 12 and 13 feet of water, she 
drawing 17 feet She was evidently bilged. 
The master employed the Relampago to as- 
sist in saving the cargo and materials. Other 
vessels soon after arrived, and in a day or 
two there were, in all, fifteen vessels, pos- 
sessing an aggregate tonnage of 1,161 tons, 
and carrying, in all, 152 men, employed in 
saving the materials and cargo. The ship 
lay upon an exposed reef and the weather 
was, at times, too boisterous to permit the 
salvors to work at the wreck, and although 
they appear to have been diligent, and to 
have lost no time when they could work, 
yet, before they had fully discharged the 
ship, she broke up and went to pieces, caus- 
ing the total loss of the grain and about 300 
bales of cotton. They were employed in 
rendering the service 13 days, several of 
the vessels making two trips. The schoon- 
er Florida, worth about §8,000, while re- 
ceiving cotton, from the ship, took fire, 
by the accidental upsetting of a lamp, 
and was totally consumed, with 230 bales of 
cotton. The total cargo saved is 2,916 bales, 
851 of which were wet and damaged. The 
gross value saved, as ascertained in part by 
sales and in part by estimation, may be put 
down at $131,000, and the expenses of wharf- 
age, storage, labor in landing and storing, 
reshipping, and the costs and expenses of 
this suit, may be estimated at about $8,000, 
leaving the net value about $123,000. 

The only question in the case is the amount 
of salvage to be allowed, and before decid- 
ing it I will refer to a few cases decided, in 
other courts, both in this country and Great 
Britain; not that the cases I shall refer to 
are precisely like the one before me, but 
they involve similar and analogous princi- 
ples, and thi'ow some light upon the pres- 
ent question. I shall cite no case of derelict, 
for this class of cases is governed by prin- 
ciples analogous, but different somewhat 
from the principles involved in eases like 
the present. The Emulaus, laden with ma- 
hogany, logwood, coffee, and hides, struck 
on a reef, in Vineyard sound, Massachu- 
setts, and filled with water. Fourteen persons 
from the shore were employed by the mas- 
ter in getting the cofCee, hides, and provi- 
sions on shore, and in getting out anchors. 
The next day, in a snow storm, the vessel 
was hove off by the master and his assist- 
ants, and anchored. During the next night 
she capsized. The next day the captain em- 
ployed the pilot boat Superior and the sloop 
Hero to tow the Emulaus to Bdgartown, a 
distance of from20 to 25 miles. After they had 
towed her a considerable distance, she was 
carried back by the current. In the com-se 
of the towing she struck upon a shoal and 
•righted. With a good deal of exertion and 
risk, during that day, they got her to Edgar- 
town. The season of the year was unfavor- 
able, but the weather was not boisterous. 
Value $5,722; salvage $&50, of which $100 was 
given to the 14 shoremen. [Case No. 4,480.] 



The Elvira, laden with live oak, had encoun- 
tered heavy weather, had been knocked 
down, lost both her masts, and blown off 
the coast. Under jury masts, she approached 
the Capes of Delaware, and was towed to 
Philadelphia in three days by a pilot boat 
Value $2,700; salvage §300, [Case No. 6,015.] 
The Wm. Penn was ashore on an outside 
breaker off Charleston bar, in great peril. 
The steamer Gordon attempted to haul her 
off, but failed. Afterwards the steamer Jas- 
per went out to her, in a stormy night, ap- 
proached the ship at much peril, and hauled 
her off and brought her to Charleston. Jus- 
tice Wayne, approving the principles estab- 
lished in 1 Hagg. 246, that salvage services 
rendered by steamers ought to be encour- 
aged by larger rewards, on account of their 
gi'eat skiU and power, gave for salvage $3,- 
450 on a value of $23,000. [Case No. 1,965.] 
The Versailles, bound into Boston, struck a 
ledge of rocks in the night and was forced 
over and came to anchor. The wind was 
about northeast. The ship lay with both 
anchors out, her yards braced baclc with the 
larboard braces, with rocks about 50 feet off, 
under her larboard beam, which she was 
kept off of by her sails. Had the wind chan- 
ged, she would have been in increased peril. 
Men from the shore came on board and as- 
sisted in pumping. In the afternoon a steam- 
er went to her from Boston, and towed hei* 
in, she having nine feet of water in her. 
When hove out, it appeared that 30 feet of 
her keel was gone, two floor timbers, four 
or five naval timbers, and 20 futtock timbei-s 
(vere broken. Her plank upon these timbers 
were stove in, and the ceiling started inboard. 
Value $120,000; salvage $3,600. [Case No. 6,- 
365.] The Blenheim, valued at£19,000, withlOO 
passengers on board, from Belfast to Liver- 
pool, broke her shaft and was in a good deal 
of trouble. She made signal lights, and the 
steamer Nimrod, a valuable steamer, from 
Cork, approached her at 2 o'clock in the 
morning, lay by her until daylight, took her 
in tow, and carried her to Liverpool; time 
sis hours. Value £19,000; salvage claimed 
£8,000, allowed £600. JFour boats and 22 men, 
in a terrible storm, went out to save life in 
the harbor of Hfracombe, beset with rocks, 
where the vessels w^e drifting against each 
other. One boat was stove; the men were 
saved hy jumping on board the crashing ves- 
sels. The vessel saved valued at £6,000; sal- 
vage one-tenth. 1 Hagg. Adm. 83. Thirty 
salvors assisted the ship Vine, in distress 
near the Needles, three days and nights, and 
towed her into Portsmouth. Value £5,500; 
salvage £400. 2 Hagg. Adm. 1. Five boats 
and 22 men employed one month in getting 

off a stranded ship and cargo on sand. 

Ship and cargo valued at £1,000; salvage two- 
fifths, being £3 2s. a day for each boat, and 
13 shillings 8 pence for each man. Id, 189. 
The Brothers struck upon the same sand, 
the same night. The ship was lost; the cai*- 
go saved by 15 boats and smacks, employed 
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14 days. Value £9,680; salvage awarded hj 
commissioners confirmed by the court, £3,050, 
and £175 to a separate boat Fifteen boats 
and 67 men. Id. 195. Tbe General Palma:, 
ancliored off Margate in a hurricane, had 
lost one anchor, and hoisted a signal for an- 
other. Two luggers went out to her, six 
men went aboard, and one lugger returned 
for an anchor and chain. By the advice of a 
pilot, the salvors ran the ship on a mud bank, 
where she lay in safety. The lugger which 
returned for the anchor being too small, a 
thu'd one was employed which, at great risK, 
carried the anchor and chain to the ship. 
The ship was finally towed into port by a 
steamer, 50 salvors or lugger men. Value 
£30,000; salvage £500. Id. 323. The Os- 
car lost her anchors and unshipped her rud- 
der on Long sand, ofiC Harwick, and hoist- 
ed a flag of disa-ess. Two smacks went 
to her assistance and assisted her five days, 
and got the ship into harbor. The master 
stated that they saved the ship by then: exer- 
tions. Value £2,400; salvage £220. Id. 257. 
A lugger carrying five men, in a very squally 
dark night in the month of February, went 
into Dover for an anchor for the ship; was 
out all night in bad weather. Value £16,500; 
salvage £60. 3 Hagg. Adm. 90. The Mar- 
quis of Hunily was ashore on the Middle 
sand off Essex, in thick rainy weather. She 
hoisted a signal of distress, and eight smacks, 
valued at £200 each, with twenty-two men on 
the lookout in the , went to her assist- 
ance. In boarding, the salvors were in great 
danger from the surf and breakers. The 
master of one boat and a boy were washed 
out;— three boats were sunk, and three men 
drowned. The salvors threw overboard 40 
tons of the cargo, and took aU other means 
to get the ship ofie, and succeeded. Guns 
were fired on board the ship, for the smacks 
to keep near, dmlng the night The ship 
was loaded with government stores. Value 
£6,500; salvage £1,300. Id. 246. TheBranken 
Moor was agi-ound on a lee shore, without an- 
chors, without a rudder, having more than 
four feet of water in her, and aU hands work- 
ing at the pumps. Several luggers worked at 
the ship. One went for an anchor, one took 
off the passengers, and most valuable arti- 
cles. They got her into harbor. Value £10,500; 
salvage £2,000. Id. 373. The Salacia was 
driven on the rocks and thrown on her beam 
ends, in the Falkland islands, on the 20th of 
May, in which situation she was found by 
the ship Washington on the 12th of June. 
On the 17th and 18th, a smrvey was held 
by the masters of the two ships, and the 
master of the Washington imdertook to get 
her off, and reshipped the cargo, and got her 
ready for sea on the 7th July, and carried her 
to Valparaiso, where she was bound. Value 
£40»000; salvage £2,100. As salvage, £1,000 
for the loss of the sealing voyage by the 
Washington, and £200 to the master of the 
Wasliington for personal expenses incm'red. 
2 Hagg. Adm. 262. 



To return to the case immediately under 
consideration. On the trial, the com*t was 
referred to the cases of The Brewster [Case 
No. 1,852], and The Tucatan pd. 18,194], 
as being cases much like the one under 
considei'ation. The salvage decreed in both 
those cases has always been considered by 
the com-t as very liberal. The Brewster was 
much like the present In that case tlie 
services were performed by twelve large ves- 
sels, can-ying 133 men. The salvage was 
one-thu:d, or $16,802, excluding §780 to divers. 
The men's shares were a fraction less than 
§50. In The Yucatan there were nine large 
vessels; the salvage was 43 per cent, which 
gave $15,116; the shai-es wei-e about §62. 
In The Tucatan there was quite as much -ex- - 
posure and labor as in the present case. In 
The Emigrant [xmreported], a late case, 10 
per cent upon the net value was allowed, 
making §13,863. In this case I think a larger 
salvage was given than ought to have been. 
The com*t was pressed for a decision at a 
time when it had a mass of business on 
hand, and it did not sufficiently take into 
consideration the facts that the services 
were rendered near this port and that 
there was no danger of the ship's going 
to pieces, and that the cargo could not 
injure much more by any delay in saving 
it. The same rate of salvage allowed in The 
Emigrant applied to this case would be, in 
my judgment^ reasonable and just Nine- 
teen per cent on §123,000 gives a fraction 
over .?23,000, which sum will be allowed for 
salvage. It wUl make the shares about §60. 
There ought not to be any increase in tJie 
general rates of salvages allowed in this 
court When you have paid the salvor a 
fair compensation for his work and labor, 
you have done all that he has any right to 
demand. All that is allowed beyond that 
is a premiiun— a gratuity given by the courts 
on grounds of public policy— the promotion 
of which he has no more right to exact than 
any other person. That policy is to induce 
persons, by rewards, to perform salvage serv- 
ices, and, on this coast, to induce persons 
to engage in the performances of such serv- 
ices as a business; because it is supposed 
that their employment in this business will 
promote the interests of commerce. But 
no interest of commerce is promoted by the 
employment of more persons than are neces- 
sary to save the property that may be acci- 
dentally shipwrecked on this coast And 
where as many persons are engaged in this 
business as are necessary for this purpose, 
it is evidence that the rates of salvage are 
sufficiently remunerative. 

The present number of licensed wreckei's 
on this coast is 33, possessing an aggregate 
tonnage of 1,733 tons, and carrying about 
230 men. This number is undoubtedly suffi- 
cient, and probably more than sufficient, to 
save the property that may be shipwrecked 
at all ordinary times. And as for extraor- 
dinaiy emei-gencies, there is no more rea- 
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son for proYiding for these tlian when such 
emergencies happen upon any other coast. 
That the present rates of salvage are suffi- 
ciently remunerative is further shown by the 
facts that few persons once engaged in the 
wrecking business vohmtariiy leave it, and, 
whenever they do, their places are very soon 
supplied by others. Nor could any increase 
possibly result in any real benefit to the 
wrecking interest, for such increase would 
induce more persons to engage in the busi- 
ness, and an increase in the numbers would 
require a further increase in the rewards, 
and these, again, would increase the num- 
bers, and so on toties quoties, until, in the 
end, the whole property might be taken for 
salvage, and, yet the intei-ests of the persons 
engaged in the busiiess advanced not one par- 
ticle. Both the interests of commerce and of 
the wreckers requix-e that the wreckers should 
be remunerated by a just, reasonable, and 
even liberal reward; but the interests of both 
commerce and the wreckers would be im- 
pau-ed by extravagant rewards; while, at 
the same time, such extravagance would be 
an unjustifiable invasion of the rights of 
property, evincing a disregard of aE justice 
in the court 

It appears from the petition of Captain 
Rollins, of the steamer Isabel, that on his 
way down the reef he discovered, at a con- 
siderable distance ahead of him, the schooner 
Relampago, bound to Nassau. He thereupon 
hoisted his colors as a signal to speak the 
Relampago, and after the vessels had reached 
each other, he stopped the steamer and spoke 
to the master of the Relampago, informing 
him that the Crown was on shore. He was 
not heard distinctly by the people on board 
the schooner on account of the noise made 
by blowing off steam; otherwise the Relam- 
pago would have arrived about 10 hours 
earlier at the wreck; but as it was, in con- 
sequence of this information, the schooner, 
instead of crossing the Gulf to Nassau, went 
to the wreck, was the first vessel there, and 
rendered to the cargo important salvage serv- 
ices. Captain Rollins did not run out of 
course to give this information, but his acts 
consisted simply in hoisting his flag, stopping 
the steamer for a minute, perhaps two, and 
speaking to the people on board the schooner; 
and the question is, do these acts constitute 
a salvage service entitling him to be con- 
sidered a salvor, with a lien on the cargo 
for his services? I was at first inclined to 
think they did not; that they were simply 
such acts as he was bound by the laws of 
common charity and humanity to perform 
without reward. But when I consider that 
all salvage rewards are given from motives 
of policy, to encom*age the performance of 
services to the property of others exposed 
to peril on the sea; and that, whenever such 
services are rendered, they are rewarded as 
salvage services, although if similar services 
should be performed on land, they would not 
entitle the party by law to compensation, but I 
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it would be held that he had done no more 
than what the obligations of charity and the 
duties of a common humanity enjoined upon 
him, I cannot say that these of Captain 
Rollins are not stricti juris salvage services, 
they being performed at sea and contributing 
to save the property. And upon the same 
principle, I am disposed to think that when- 
ever small boats, which perhaps could do 
no good at the wreck, go in search of larger 
vessels, with or without request, or procm*e, 
hy any efforts of theii-s, the assistance of 
larger vessels, and important salvage serv- 
ices are rendered through their Instrumen- 
tality, they are entitled to be considered as 
salvors, and to be compensated according to 
the merit of their services. 

It is therefore ordered and decreed that 
the principal libellants recover and receive, 
in full compensation for their services ren- 
dered the cargo and materials of the snip 
Grown, the sum of $23,000, to be divided 
among them according to then; respective in- 
terests, and that it be referred to Commis- 
sioner Baldwin to make such division; that 
petitioner Rollins recover and receive $50 
for his exclusive use in compensation for his 
services; and that, upon the payment of the 
sums and the costs and expenses of this suit, 
together with the wharfage, storage", labor 
bills, and other charges, the marshal restore 
the said cargo to Thomas Carrey, late master 
of said ship, for and on account of whom 
it may concern. 
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Case Wo. 8,451. 

CROWNINSHIELD v. ROBINSON et al. 

[1 Mason, 93.] ^ 

Gircmt Court, D. New Hampshire. Oct. Term, 
1S16. 

Bueach of Contract — ^Damages. 

In an action for damages for negligence in 
keeping the plaintiff's sheep, founded on the 
breach of a special contract, the defendant will 
not be permitted to deduct from the damages 
the compensation, which he claims for keeping 
the sheep. Such compensation, if any be due, 
must be sought in a distinct action. 

[Cited in Miller v. Smith, Case No. 9,590.] 

Assumpsit upon a special written contract 
for keeping 100 sheep of the plaintiff [Rich- 
ard Crowninshield] for one year at a stipu- 
lated price. The breach alleged that by rea- 
son of the negligence of the defendants [David 
Robinson and others], &c., the sheep were 
greatly injm-ed, and some died. The cause 
was tried upon the general issue, and at the 
trial the principal controversy was as to the 
facts. 

^ [Reported by William P. Mason, Esq.] 
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Mr. Mason, of counsel for defendants, 
however, contended that, if the jury should 
be satisfied that the plaintife was entitled to 
damages, they ought to deduct from such 
damages the amount which, under a quan- 
tum meruit, or by the stipulations of the con- 
tract, the defendants would he entitled to 
recover for the keeping of the sheep, and, if 
this sum was equal to the damages sustain- 
ed, they ought to return a verdict for the de- 
fendants. He further stated that an action 
was now pending in the state court by the 
defendants against the plaintifie, founded on 
such quantum meruit 

Mr. Sullivan, for plaintiflf, on the other 
band, contended that the jxvrS- were bound 
to give the full damages, without any refer- 
ence to any supposed right of the defendants 
to be asserted under the quantum meruit for 
the Iceeping of the sheep. 

BY THE COURT. We are fully aware of 
the opinions which have been entertained in 
the English courts upon this subject, and of 
the sti'ong leaning of the later authorities in 
favor of the doctrine of the defendants' coun- 
sel. But, in our judgment, the true rule xm- 
der the circumstances of this case is, to esti- 
mate the fuU value of the plaintiff's damages, 
without taking into the account the possible 
claims of the defendants for the keeping of 
the sheep. If the defendants are entitled to 
any thing for the keeping, they may recover 
It in another form of action, to the extent, 
to which they can show a performance of 
their contract, and a benefit derived by the 
plaintiff. A recovery in this acUon would be 
no necessary bar to such a suit; and, there- 
fore, the plaintifE might be doubly charged, 
if the deduction were now made. Besides; 
if the defendants were entitled to a meritori- 
ous compensation, equal to the injury sus- 
tained by the plaintiff, then, upon the ground 
stated, notwithstanding such injury, the ver- 
dict of the jury ought to be, that the defend- 
ants are not guilty, which would throw the 
costs of the suit upon the plaintiff. And, cer- 
tainly, in that event, a judgment for the de- 
fendants in this action would be no bar to 
an action on a quantum meruit for keeping 
the sheep; for it never could judicially ap- 
pear, that the former verdict was given upon 
this special ground, and not upon the ground, 
that the plaintiff had sustained no injury. 
The verdict would affirm nothing, but a gen- 
eral findhig in favor of the defendants; and 
the private grounds upon which the jury pro- 
ceeded, could never be a fit subject of inquiry, 
even supposing, what might weU be doubted, 
that they were aU agreed on the same 
grounds. 

After a good deal of reflection on the sub- 
ject, we think it safest, though the point is 
certainly not free from difiaculty, to adhere 
to the old doctrine, and to confine the later 
doctrine to such cases only, where it is in- 
contestable, that the parties cannot be prej- 
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udiced. It is at most an equitable, offset, 
which ought not to be admitted, when it may 
work against equity. The case might have 
admitted of a very different consideration, if 
the present defendants had brought an ac- 
tion upon the contract for compensation for 
keeping the sheep; for, to such an action, 
gross negligence and injury would be a com- 
plete defence, since they would establish the 
fact of a non-performance of the contract, 
according to the express engagement of the 
defendants. And even on a quantum meruit, 
such negligence or injury nciight, under cir- 
cumstances, constitute a bar to the action, 
or be proper evidence to reduce the amount 
of the compensation.- 
Verdict for the plaintiff. 
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Case Wo. 3,46S. 

CRUDER V. PENNSYLVANIA INS. CO. 

[2 "Wash. C. C. 339.] ^ 

Circuit Court, D, Pennsylvania. Oct. Term, 

1809. 
Marine INSUBAXCE— Deviation— Unseawokthi- 

NESS. 

1. Although the unseaworthiness of the ves- 
sel, occasioned by want of men, at the time the 
risk commences, may not vacate the policy, pro- 
vided she is seaworthy when the voyage com- 
mences; yet she cannot go out of her course, 
after the commencement of the voyage, to sup- 
ply such want. 

2. It is not an escuse for a deviation, that 
there was a sufficient number of hands to navi- 
gate the vessel to a port, where the necessary 
addition to the crew could be obtained for the 
whole voyage; such port not being in the course 
of the voyage, and the want of hands existing 
before the commencement of the voyage insured. 
The vessel should be fitted for the voyage m- 
sured, at the time of her departure. 

This case— 2 Wash. C. C. 262 [Case No. 
3,453]— was tried again in this com-t, and ar- 
gued upon the same evidence, much as on 
the former trial; except that on the part 
of the defendant, it was contended that it 
did not appear by any evidence in the cause, 
that the loss of the mate and men took place 
after the cargo was taken on board, and 
consequently while the property was at the 
risk of the underwriters. 

The plaintiff's counsel insisted, that the 
brig was sufficiently manned at the time she 
left St. Lucia, to go to St Bartholomew's, 



= Upon this point see Baston v. Butter, 7 East, 
479; Templer v. M'Lachlan, 5 Bos. & P. 136; 
Earnsworth v, Garrard, 1 Camp. 38; Fisher v. 
Samuda, Id. 190; Bilbie v. Lumley, 2 East, 
469; Kist v. Atkinson, 2 Camp. 63; Morgan v. 
Richardson, cited in 3 J, P. Smith (Eng.) 486. 
and in 1 Camp. 40, note; Denew v. Davei-ell, 3 
Camp, 451; Sheels v, Davies, 4 Camp. 119; 
Okell V. Smith, 1 Starkie, 107. 

* [Originally published from the MSS. of Hon. 
Bushrod Waslungton, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., EsqJ 
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though not for the whole voyage, which was 
sufficient; and, besides, that the report in 
New-Yorlj, that she was going to St Kitt's 
to get hands, was communicated to the un- 
derwriters when the order for insurance was 
given. 
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this point, some allowance ought to be made 
for the reasonable discretion which the cap- 
tain, (though the agent of the owner,) is per- 
mitted fairly to exercise. 



WASBONGTON, Circuit Justice (charging 
jm-y). "Wlien this case was formerly tried, 
the court stated" to the jury, that if the ac- 
cident happen while the property was at 
the risk of the underwriter, and cannot be 
repaired at the port of her departure, the 
vessel may go to the nearest port where the 
damages can be repaired, without prejudice 
to the insm-anee; and that, in doing so, the 
case is the same as if she had repah-ed at 
the place of departure. The deviation is as 
excusable as if the accident had happened 
dui-ing the voyage. To this opinion the 
com-t adlieres. But, at that time, consider- 
ing the fact agreed, that the loss of the men, 
in tliis case, did occur after the risir com- 
menced, nothing was said by the coui-t, as to 
the law, in case the want of seaworthiness ex- 
isted at the time the risli commenced. As to 
this, it is om- opinion, that though the want of 
seaworthiness at that time may not vacate the 
policy, provided she is seaworthy at the time 
the voyage commences, yet the vessel cannot 
go out of her course to supply such want. 
As if, at the time the cargo is taJcen on board, 
or the rislc in other cases commences, the 
vessel is not sufficiently manned, she may 
afterwards, and before the voyage com- 
mences, supply that want, yet she cannot ex- 
cuse a deviation for the purpose of procuring 
hands. 

The court cannot yield its assent to two 
propositions laid down by the plaintifE's coun- 
sel: First; that the want of seaworthiness 
for the voyage forms no objection, if she was 
seaworthy to the port to which she deviated, 
and afterwards for the residue of the voyage. 
The answer is, that the deviation itself, in 
such case, is without excuse, because she 
ought to have been fitted for the voyage at 
the time of her departure, unless prevented 
by an accident, occurring after the risk com- 
menced. Secondly; that the defendants had 
notice of the want of hands, before the in- 
surance was made. But the report stated 
to the underwriters, as prevailing at New- 
York, that there was a deficiency of hands, 
was accompanied by the additional circum- 
stance that this want was to be supplied 
at St. Kitt's, which was not true. The no- 
tice, therefore, amounted to nothing, unless 
in fact she had gone to St Kitt's. Upon 
this point then, the jury must be satisfied 
that the loss of the men happened after the 
risk commenced, or otherwise the deviation 
to St Bartholomew's cannot be excused. If 
they are satisfied upon that point in favour 
of the plaintiffs, they wiU then inquire 
whether, upon the evidence in the cause, St 
Bartholomew's was the nearest port at which 
hands could be procm-ed; and in deciding 
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GmroER V. PHILADELPHIA INS. 00. 

[2 Wash. 0. C. 262.] * 

Circuit Court, D. Pennsylvania. Oct. Term, 
1808. 

Marine INSOHANOB— Deviation— UxsEAWORTKi- 

NESS. 

Insurance on the Jefferson, at and from St 
Lucia to New- York, with liberty to touch and 
trade at St. Kitt's. The vessel, having lost 
some of her men at St Lucia, went into St. 
Bartholomew's to supply the loss, and snstained 
an mjury on her return voyage, she being run 
foul of by another vessel, the damages from 
which exceeded fifty per cent The underwrit- 
ers claimed to be discharged, on the ground of 
deviation, and sailing from St. Lucia without 
being sufficiently manned, which was unseawor- 
thiness. If the accident happen whilst the 
property is at the risk of the underwriters, and 
cannot be repaired at the port of departure, the 
vessel may go to the nearest port for that pur- 
pose; and she continues in the same situation 
as to the insurance, as if she had been repaired 
at the port of departure. The insured are bound 
to jn-ove. that it was necessary to proceed to 
another port and that the vessel went to the 
nearest port at which her wants could he sun- 
phed. * 

Insurance was effected, on the 17th Novem- 
ber 1803, on goods on board the Jefferson, 
at and from St Lucia to New-York, with 
fiberty to touch and trade at St Kitt's, de- 
clared to be on eighty hogsheads of sugar. 
The vessel having lost her mate and two 
mariners at St Lucia, sailed to St. Baitholo- 
mew's, in order to prociire a supply of men, 
on the 12th of October. She ariived there 
on the 18th, and, the next day, sailed on her 
voyage for New York. The captain, in his 
deposition, states, that he went to St Bar- 
tholomew's, as the most likely place to get 
seamen, and because the port charges were 
lower there than at any of the English 
islands; that she could not without such sup- 
ply, have proceeded on her voyage to New- 
York, although, with the assistance of a 
passenger going to St Bartholomew's, who 
worked his passage thither, she was suf- 
ficiently manned to go there. Being asked 
if the same end ■ could not have been an- 
swered by going to St Kitt's, he answered, 
that he could not determine as to that as 
the wind would not have permitted him to 
fetch St Kitt's, if he had been so disposed. 
On the voyage from St Bartholomew's, she 
was rim foul of by another vessel, and so 
much injured, that the crew abandoned her, 
and got on board a vessel then near. Part 
of the crew went on board the disabled 
vessel for water, and were by a storm pre- 

^ [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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vented from returning. They howeverbrought 
her safely to New-York, with considerable 
injury to the cargo, which, with salvage, ex- 
ceeded fifty per cent. A regular abandon- 
ment was made, and refused. 

The objections to the recovery, made by 
air. Kawle, for defendants, were— First; that 
the calling at St Bai-tholomew's was a de- 
viation. Second; if not so, then, saihng with- 
out being sufficiently manned discharged the 
underwriters, on the ground of want of 
seaworthiness. Third; if it should be con- 
tended that the voyage began at St Bar- 
tholomew's, then it was a different voyage 
from tlie one insured. He cited Park, 229. 

Ml-. IngersoU, for plaintiff, insisted that the 
calling at St Bartholomew's was from ne- 
cessity; and that the going there to get a 
supply of seamen, did not expose the ves- 
sel to a charge of want of seaworthiness. 
He cited Park, 300, 305, 309. 

WASHINGTON, Oh-cuit Justice (charging 
jury). The question is, whether the calling 
at St Bartholomew's amounted to a de- 
viation. It is admitted, that if an accident 
had befallen the vessel on her voyage, the 
deviation, with a view to repair the loss, 
would have justified the act; but it is con- 
tended, by the counsel for the defendants, 
that if the accident happen before the in- 
ception of the voyage, it exposes the vessel 
to the objection of want of seawortMness, 
if she break ground in that situation. The 
rule seems to be, that if the accident happen 
whilst the property is at the risk of the 
underwriters, and cannot be repaired at the 
port of her departure, she may, without 
prejudice to the insurance, go to the nearest 
port where the damage may be repaired; 
and fiiat in doing so, she stands in the same 
situation as if she had repaired at the place 
of departure. This principle is laid do-\vn 
in the case of Motteux v. London Assur. 
Co. [1 Atk. 544], and seems to be perfectiy 
reasonable. If the vessel is injured in port 
(being insured at and from that port, as in 
this case,) and she cannot be repaired there, 
to say that she should not be at liberty to go 
to the nearest port where she can be re- 
p^ed, is to say that the voyage never shall 
commence; or, if it do, that the underwrit- 
ers shall be discharged, although the ac- 
cident happened whilst she was protected by 
the policy. It is for the benefit of aH con- 
cerned, that the steps should be taken. 
But iBL all these cases, it should appear 
fuUy to the satisfaction of the jury, that 
the measure was necessary; and this it is 
incumbent on tbe plaintiff to show, if he 
would excuse the deviation. The only wit- 
ness, as to this part of the subject is, the 
captain, who states, that he went to St Bar- 
tholomew's because he thought it more like- 
• ly that he should complete his crew there, 
and that the port charges were lower. But 
he does not state, that he could not have 
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got his crew at another port; and as to the 
port charges, this was no concern of the 
defendants, and therefore no excuse. Being 
asked, if he could not as well have got them 
at St Kitt's, he answers that it was not 
in his power to determine the question, be- 
cause, as the wind was, he could not have 
gone to St Kitt's, if he had been so dis- 
posed. If he refers to the state of the wind 
when he left St Lucia, he might have waited - 
till it was more favourable; if he means, 
when he was off St Kitt's, the observation 
would not apply. But one thing is obvious, 
that whether he could or could not have 
got to St Kitt's, he never, from the moment 
he broke ground, intended to go there. It 
is unfortunate that the map offered in evi- 
dence by the defendants' counsel in his sum- 
ming up, (and which, to preserve regularity 
in trials, we thought it improper to introduce 
at that stage of the cause,) had not been 
sooner offered. However, it is not incum- 
bent on the defendants to show that the ves- 
sel did not go to the nearest place to get a 
crew; the plaintiff should satisfy you that 
St Bartholomew's was the nearest port at 
which his wants could be supplied; and un- 
less you can be thus satisfied, you ought to 
find for the defendants. 

The jury could not agree, and the parties con- 
sented to withdraw one, and continue the cause. 

[NOTE. For the charge to the jury upon the 
new trial, see the next preceding case. No. 
3,452.] 



.GRTJIKSHANK (UNITED STATES v.). See 
Case No. 14,897. 
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GEIUjM v. ABBOTT et al. 

[2 jiicLean, 233.] ^ 

Chrcuit Court, D, Michigan. Oct Term, 1810. 

Pkomissoby Note— PaRtxekship Liability. 

Goods 'were purchased by one of the defend- 
ants, for which a promissory note was given; 
afterwards he entered into partnership with the 
other defendant, and by the consent of both 
partners and the holder of the note, the words, 
"and company," were added to make the note 
stand against the firm; held, the note was bind- 
ing on the company. 

Mr. Frazer, for plaintiff. 
Mr. Abbott, for defendants. 

OPINION OF THE COURT. This action 
is brought on a promissory note, signed by 
S. M. Layton & Co., and on account; the 
general issue was pleaded, and, on the trial, 
it was proved that the note was first signed 
by S. M. Layton, and that, some time after 
it was due, the defendants having entered 
into partnership, and received the goods, for 
which the note was given, into the firm, 
the signatm-e of the note was altered, with 

^ [Reported by Hon. John McLean, Circuit 
Justice.] 
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the consent of all parties, by adding, "and 
company." An objection was made to re- 
ceiving the note in evidence, on the ground 
that the goods were purchased by Layton, 
in the first instance, and Abbott, though sub- 
sequently a partner, could not be hdd liable 
for them. In order to subject a person to 
liability, as a partner, he must have been a 
partner, or appeared so, at the date or is- 
- suing of the bill, or making the contract 
Dalman v. Orchard, 2 Car. & P. Id; SaviJle 
V. Robertson, 4 Term R. 720. 

Tbe first of these cases arose on an accept- 
ance of a bin, by one of a firm which had 
been dissolved, and the comrt, very properly, 
beld that it was not binding on the late 
partners. The second case was an issue di- 
rected out of chancery, and it was held, that 
acts subsequent to the time of delivering 
goods on a contract may be admitted as evi- 
dence to show that the goods were delivered 
on a partnership account, if it were doubtful 
at the time of tbe contract. But if it clearly 
appear that no partnership existed, at the 
time of the contract, no subsequent act by 
any person, who may afterwards become a 
partner, not even an acknowledgment that 
he is liable, or his accepting a bill of ex- 
change drawn on them as partners for the 
very goods, will make him liable for goods 
sold and delivered, though all the judges held 
that he would be liable on the b ills of ex- 
change. Lord Kenyon said be entertained no 
doubt, if the action had been on the bills 
of eschange, which had been accepted by the 
company, that the plaintiff might have re- 
covered. And of this opinion were the other 
judges. That case involved the same princi- 
ple as the one imder consideration. When 
the contract was made for the purchase of 
the goods the partnership had no existence. 
It was afterwards formed, and included the 
property piurchased, and, in payment of it, 
biUs of exchange were accepted by the com- 
pany. When the debt was contracted It was 
an individual debt; and for which the com- 
pany formed subsequently were not responsi- 
ble. A parol assumpsit of the company to 
pay this debt would not have boimd them, as 
it was, technically, the debt of another; and 
the parol promise woiild have been void un- 
der the statute of frauds. But by the ac- 
ceptance of the bills of exchange, by the 
company, there was a promise in WTiting, and 
there was a good consideration to support 
the promise. And so in the case under con- 
sideration. The goods were purchased by 
Layton, and the debt was his. But after- 
wards Layton and Abbott formed a partner- 
ship, and the same goods became the proper- 
ty'- of the firm. And with the consent of 
both partners, and the holder of the note 
given by Layton for the goods, the words, 
"and company," were added to make the 
note good against the firm. This was done 
after the note was due, but this can consti- 
tute no ground of objection. It was aa un- 
dertaking by the firm to pay the note, and it 
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was founded upon a valuable consideration. 
The transaction may be unusual, and cer- 
tainly required explanation, but, when ex- 
plained, it appears to have been fair and 
equitable. In the case of "Westcott v. Price, 
Wright, 220, the court held that di-afts may 
be drawn on a firm by name, in anticipation 
of a partnership, and if accepted, after one 
is formed, the acceptance binds the partner- 
ship. 

Upon the whole, if the jury shall find the 
facts as above stated, they will find for the 
plaintiff, and a verdict for the plaintiff was 
accordingly rendered by them. 



ORUM CWOODBTJRT v.). See Case No. 17,- 
yoy* 
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CRUMP v. CHAPMAN. 

[1 Hughes, 183; 15 N. B. B. 571; 1 Va. Law 
J. 309; 24 Pittsb. Leg. J. 169.] ^ 

District Courts E. B. Virginia. April, 1877. 

Fraudulent Convey anoes — Bill to Set Aside 
Br Assignee in Bankruptot — Pleading and 
Pkoop. 

1. A bill in eqiuity brought to set aside a sale 
as fraudulent, under sections 5128 and 5129 of 
the Revised Statutes of the United States, as 
amended June 22, 1S74 [IS Stat. ISO], must 
charge that the defendant knew that the sale 
was in fraud of the provisions of the bankruptcy 
act, and this knowledge must be proved in evi- 
dence. 

2, Where such an averment and such proof 
are wanting, the bill will be dismissed. 

In equity. 

J. M. Gregory and John S. Wise, for^ com- 
plainant. 
John Lyon, for defendant 

HUGHES, District Judge. The firm of 
Hutcheon Brothers were engaged in business 
in two adjoining tenements on Seventeenth 
Street, Richmond, Va. In one of them they 
were conducting a barroom; in the other a 
family grocery store. The firm consisted of 
two brothers, Archibald and George Hutch- 
eon, They lived in the upper rooms of the 
premises, and were unmarried; a maiden 
sister, until within a short time of the trans- 
actions connected with the bankruptcy pro- 
ceedings in the case of Hutcheon Brothers, 
keeping house for them. In November, 1870, 
George Hutcheon suddenly disappeared, hav- 
ing on his person between three and four 
hundred dollars of the money of the firm; 
taking no baggage, and making no previous 
preparation or announcement of his purpose. 
He has never since been heard of. The 
probability is that he was waylaid and foully 
dealt with in this city, as no clue has ever 



^ [Reported for the Virginia Law Journal, re- 
printed in 1 Hughes, 183, and here republished 
by permission.] 



[6 Fed. Cas. page 925] 

been found to give the least indication of 
Ms fate. The surviving brother, Archibald, 
was naturaUy mucli disconcerted in bis busi- 
ness and disturbed in mind by the occur- 
rence. Whetber from this cause alone, or 
this and others combined, tbis brother and 
the firm became insolvent On or about the 
23d of December, 1876, Archibald Hutcheon 
sold the stodi in trade, lease, and good-Tvill 
of the barroom to one James O. Shadbolt. 
On tbe 23d of December, 1876, he contracted 
with Alexander Chapman, the defendant in 
this cause, to sell him the stodc in trade, 
accounts, lease, and good-will of the gro- 
cery store; and on the 2oth of December he 
delivered to Chapman the store and con- 
tents. It was agreed between A. Hutcheon 
and Chapman that Hutebeon should remain 
as employe in the store on agreed wages for 
a month or more. There is no doubt that 
Hutebeon Bros, were insolvent at the time 
of this sale, and that Archibald Hutcheon 
had reason to believe that he and his firm 
were then insolvent, and that the assign- 
ments he made on that day were acts of 
banlcruptcy. There is doubt from the evi- 
dence whether he made the sale with any 
design to defraud the bulb of his creditors 
of their right to equal distribution under 
the bankruptcy act 

On the 2oth and 2Gth days of Decem- 
ber, 1876, attachments were sued out of 
state court, of Richmond, against the firm 
as absconding debtors, though Archibald 
Hutcheon was in the city, at his usual 
place of business. These were levied, on 
the 25th of December, upon the con- 
tents of the bai-room, then in the posses- 
sion of Shadbolt; and they were levied on 
the 26th of December, on the contents of the 
grocery store. The property seized being 
perishable, the state court ordered its sale 
before the trial of the attachment suits; and 
the proceeds to be deposited in bank to the 
a-edit of the state court, which was done. 
At the trial of the attachment suits the 
plaintiffs were cast; but great damage had 
been done to Shadbolt and to Chapman by 
the seizure of the property which had been 
sold them by A. Hutcheon, and by its hur- 
ried sale by the sheriflf. On the 25th of Jan- 
uary, 1877, a petition was filed in this com't 
by certain creditors of Hutcheon Bros., 
charging the sales which have been mention- 
ed to have been acts of bankruptcy, and 
praying that the firm and each member of 
it might be declared bankrupts. Archibald 
Hutcheon answered the petition, denying 
with much feeling all intention of fraud. 
On the 20th of February, 1877, the firm 
were adjudicated as bankrupts, on technical 
grounds; the order of adjudication embody- 
ing a clause relieving the firm from the im- 
putation of actual fraud. The assignee in 
bankruptcy of Hutcheon Bros, now brings 
this suit on the equity side of this com-t, 
charging that the sale to Chapman was 
made by an insolvent firm, under circum- 
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stances, as to Chapman, which constituted 
reasonable cause for his believing that they 
were insolvent charging, therefore, that the 
sale or assignment was void, and praying 
the court for a decree declaring it null and 
void, and for the usual relief granted in such 
cases. 

The evidence which has been taken in this 
case is quite voluminous, but I do not think 
it necessary for me to go into a detailed dis- 
cussion of it Chapman, the purchaser of 
the grocery business and stock of goods, 
seems to be quite a young man, without ex- 
perience in that kind of business. His 
coimtenance strikes me as ingenuous, and his 
deportment as becoming. He denies with 
emphasis in his answer and in his depositions 
having had any knowledge of the insolvency 
of the firm of Hutcheon Bros, at the time 
of his pm-chase of the business, or any knowl- 
edge of any intention on the part of Archi- 
bald Hutcheon, in making the sale of the 
grocery business to him, to commit a fraud 
under the provisions of the law of bank- 
ruptcy. All his statements on these heads 
are consistent, positive, and very earnest 
Most of the evidence which has been taken 
by the complainant goes to the point of prov- 
ing the insolvency of Hutcheon Bros, I 
think that the evidence of that fact, which 
has been taken, is admissible against Chap- 
man. But, of the evidence which was taken 
tending to prove that Chapman had reason- 
able cause to believe the insolvency, only 
such is admissible against him as is brought 
home to his personal knowledge before and 
at the time of his purchase, and as consists 
with the rules of evidence which are usually 
enforced in com'ts of justice. The evidence 
of this sort taken in this cause really admis- 
sible against Chapman is exceedingly mea- 
gre. 

This is a suit in equity in which the plain- 
tiff has put the defendant upon his answer 
under oath, and in which the averments of 
that answer, which are responsive to the 
charges in the bill, must stand as true, until 
overcome "iij the testimony of either two cred- 
ible witnesses or one credible witness and 
strong corroborating circumstances. Now I 
do not think the evidence taken for the plain- 
tiff in this cause tending to prove that Chap- 
man had reasonable cause, on the 23d of De- 
cember, 1876, to believe that the firm of 
Hutcheon Bros, was insolvent and that 
Archibald Hutcheon made the sale to give 
him a preference and to evade the provisions 
of the bankruptcy law, is so sti'ong and con- 
clusive as to outweigh the positive, earnest, 
emphatic, reiterated, sworn denial of tbe 
charge, made by Chapman in his answer. 
This holding of mine, however, does not 
touch the real point on which the case turns, 
and it is unnecessary for me to dwell upon 
this part of the case. It is not worth while 
to examine critically the evidence on this 
point, or to weigh it in comparison with the 
averments and denials of the answer. The 
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ease really tui-ns upon another and quite dif- 
ferent question. Nor is this bill to be treat- 
ed as one brought under the first section of 
chapter 114 of the Code of Virginia, to set 
aside a sale as fraudulent in fact, or as a 
sale to be considered prima facie fraudu- 
lent from the fact that the vendor remained 
in custody of the goods sold. There is noth- 
ing in the frame or allegations of the bill to 
give it such a chai-acter. It is, therefore, not 
competent for me to consider the authorities 
cited hy counsel for the plaintiff, ranging 
from Twyne's Case, in 2 Coke, 212, down to 
the Davis v. Turner Case, in 4 Grat 422,— 
cases in which the effect of the vendor's re- 
taining possession of the goods, after sale, 
upon the validity of the sale, is treated. 

The bill in this case is founded pm*ely and 
simply upon sections 5128 and 5129 of the 
Revised Statutes of the United States, as 
amended by section 11 of the act of June 22, 
1874. Those sections, as amended, require 
that the person receiving the benefit of an 
assignment from an insolvent must not only 
have reasonable cause to believe the vendor 
to be insolvent, but must "know" that such 
assignment is made in fraud of the provisions 
of the bankruptcy law. Under the amend- 
ment of June, 1874, a sale which is an act of 
banki'uptcy on the part of the insolvent is 
not void as to the vendee, unless the vendee 
"knows" that it is made in fraud of the pro- 
visions of the bankruptcy act Singer v. 
Sloan [Case No. 12,898]; and [Id. 12,899]; 
Tinker v. Van Dyke [Id. 14,058]; and in [Van 
Dyke v. Tinker, Id. 16,849]; and Barnewall 
V. Jones [Id. 1,027]. Certainly, therefore, 
since that amendment has been made a part 
of the law of bankruptcy, has it become nec- 
essary in bills of this sort to charge that the 
person receiving the benefit of a preference 
or assignment knew that it was made in 
fraud of the provisions of the bankruptcy 
acts. Certainly it is necessary for the plain- 
tiff, in his evidence taken in support of such 
a bill as this, to prove that the defendant 
knew that the assignment to him was made 
in fraud of the provisions of the bankruptcy 
act Both of these prime essentials are want- 
ing in this cause. The bill does not contain 
the material averment and charge required 
by the amending act of June, 1874. Though 
no advantage of this omission was taken in 
time by demm-rer, no evidence has been 
brought to prove that this knowledge existed 
on the part of the defendant, no direct evi- 
dence at all, and no circumstantial evidence . 
sumcient to establish the fact Hutcheon 
and Chapman being both foreigners, know- 
ing little of our law, it is not probable that 
eithex" the one or the other of them had any 
knowledge of the banla-uptcy act, or sus- 
picion that their transaction was in fraud 
of its provisions. It is true that ignorance 
of the law excuses no one, but yet when a 
law in express terms makes it necessary that 
a- citizen, in being passive party to an act, 
shall know that a law is violated in order 
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that the act shall be declared void, the bur* 
den of proof is thrown upon the party com- 
plainant in a suit brought to set aside such 
an act to establish the fact of knowledge of 
the violation. I will sign an order dismiss- 
ing this biU. 
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The CRUSADER. 

DL "Ware (437) 448.] ^ 

District Court, D. Maine. Nov. 14, 1837. 

Proof of Paktxekship between Master and 
Mate— Seaman's Costraot— Termination— De- 
sertion, 

1. The allegation of a partnership between the 
master and mate of a vessel is not sustained by 
proof that the mate shipped for a share of the 
profits unattended by other circumstances, and 
without proof of what that share was to be. 

[Cited in Joy v. Allen, Case No. 7,552: Grant 
V. Poillon, 20 How. (61 U. S.) 169.] 

2. How far the sworn answer of the respond- 
ent may be referred to, as in the nature of 
suppletory proof, or in aid of presumptions raised » 
by other proofs in the cause. 

[Cited in Hutson v. Jordan, Case No. 6,959; 
The Eagle, Id. 4,233; The Australia, Id. 
oo7.] 

3. A general coasting and trading voyage in 
which the vessel is trading at ports in different 
states IS within the act of congress of July 20, 
1<90 [1 Stat. 136], requiring the contract to be 
m writing. 

[Cited in The Osceola, Case No. 10,602; Joy 
V. Allen, Id. 7,552; The John Martin, Id. 
7,3o7; The City of Mexico, Id. 2,756.] 

4. If a seaman is shipped for such a voyage 
by a verbal agreement, he is entitled under the 
statute to the highest rate of wages paid at the 
port where he shipped, and parol evidence is 
inadmissible to prove that a lower rate of 
wages, or a different mode of compensation was 
agreed upon. 

[Cited in Packard v. The Louisa, Case No. 10,- 
6o2; Duryee v. Elkins, Id. 4,197.] 

5. If a seaman ships on a general trading or 
freighting voyage without any limitation of 
time or any fixed terminus of the voyage, either 
party, that is the master or the mariner, may 
put an end to the contract at pleasure, provided 
it IS not done at a time, or under circumstances 
particularly inconvenient or injurious to the oth- 
er party- 

[Cited in Thompson v. The Oakland, Case 
No. 13,971; The Mary Ann, Case No. 9,- 
l^KP9^^- Murray, Id. 3,304; The Atlan- 
tic, Id. 620; Snow v. Wope, Id. 13,149; The 
Gem, Id. 5,304; The Pawashick, Id. 10.- 
851; Worth v. The Lioness No. 2, 3 Fed. 
82o; Marsland v. The Yosemite, 18 Fed. 
333; The Pacific, 23 Fed. 155.1 

6. A mariner is not in such a case chargeable 
with desertion for quitting the ship without 
leave of the master, in a place where the mas- 
ter may easily obtain another man if wanted. 

This was a suit for subtraction of wages 
by Charles Sweetsir, mate of the schooner 
Crusader. The libel alleges that he shipped 
as mate, at Portland, on the 15th of Decem- 
er, 1836, at the rate of twenty-five dollars 
per mouth wages, for a coasting voyage from 
Portland to Eastport, thence to New York, 

^ [Reported by Hon. Ashur "Ware, District 
Judge.] 
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and thence to several ports in the southern 
states, enumerated in the lihel, and thence 
to Boston, where he was discharged on th^ 
Tth of July, 183T, when there was due to 
him a balance of wages amounting to $141.- 
39, which was unpaid. The master in his 
answer admits that Sweetstr shipped as mate 
of the vessel for Bastport, that the schooner 
went from that port to New York, and thence 
to various ports in the' southern states, but 
denies that there was any certain port of 
destination from Eastport, determined upon 
when they left Portland. He denies that any 
fixed rate of wages was agreed upon, and 
alleges that he had himself taken the vessel 
to employ her on shares, he to victual and 
man her, and pay to the owners for charter, 
or the hire of the vessel, two fifths of her 
gi'oss earnings; that he agreed with Sweetsir 
to take him as mate, and to share with him 
the profits of the voyage; that is, the ex- 
penses of the vessel being first paid out of 
the three fifths of the gi'oss receipts, the bal- 
ance, or net profits, were to be divided equal- 
ly between them. There is a further allega- 
tion, that the libdlant did not faithfully per- 
form his duty as mate, but was lazy, indo- 
lent, and grossly ignorant of his duty, and 
finally, that on their arrival at South Boston 
he deserted the schooner without leave. The 
master also alleged that while at New York 
he requested Sweetsu: to sign the shipping 
articles, who refused to do so, assigning as 
a reason, that he and the captain being part- 
ners, there was no reason for his signing 
any papers, and that Sweetsu: has already 
received more than his share of the profits of 
the several voyages, and that there is noth- 
ing due to him. 

Fessenden & Deblois, for libellant 
Codman & Fox, for respondent 

WARE, District Judge. A preliminary 
question is raised by the pleadings in this 
case, and has been insisted upon at the argu- 
ment, which goes to the jm-isdiction of the 
court It is admitted that Sweetsir, the libel- 
lant was engaged and went in the vessel as 
mate, but it is contended that the contract 
which intervened between the parties was 
not a conti'act of hiring, but a contract of 
partnership, by which he and the master 
were to be equally interested in the profits 
and losses of the adventm-e. The agreement 
set forth in the answer was that Sweetsir 
should perform the duties of mate, and that 
"they should share the profits of the voyages 
as they should chance to be; that no fixed 
rate of wages was agreed upon; but that the 
expense of sailing the vessel being first paid 
out of the three fifths of the gross amount of 
tbe receipts, the balance was to be divided 
equally between them." If the respondent 
had intended to rely on the incompetence of 
the court to take cognizance of the matter, 
he should in correct pleading have specially 
excepted to the jm-isdiction, and concluded 
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with a prayer that the libel might be dis- 
missed for this cause. This would have put 
the question of jmrisdiction dhreetly in issue. 
The rules of the admiralty do not demand 
all the technical formalities and exactness 
in pleading that are required by the common 
law, but the grounds of defence should be 
presented in the answer by clear and dis- 
tinct averments, and when the respondent 
proposes to insist on several distinct and in- 
dependent grounds of defence, they shotdd 
not be embraced in a continuous statement 
or narrative, but each should be presented 
in a distinct and separate article. If, how- 
ever, there be a defect in the pleadings, it 
is not too late to cure it by an amendment, 
provided the case made out in the proof sus- 
tains the objection. 

If the contract between the parties were in 
truth a contract of partnership, it is not 
easily to be perceived how it can be brought 
within the cognizance of the admiralty. For 
though the admiralty has a general jm'isdic- 
tion over maritime contracts and matters 
done on the seas, it does not follow that it 
has jurisdiction over all contracts leading to 
maritime adventures, and to employment on 
the high seas. If two persons engage as 
partners in maritime commerce, the con- 
tracts which they make" with others for 
marine service, and other contracts in which 
the consideration is essentially maritime, as 
contracts of afEreightment, or contracts with 
materialmen for the supplies or repair of the 
vessel, fall within the jurisdiction of the ad- 
miralty. But the contract of partnership be- 
tsveen themselves, though it may exclusively 
have for its object maritime commerce, be- 
longs ordinarily at least to another forum. 

There is indeed a class of cases bearing 
an analogy to what this is contended to be, 
over which the admiralty holds an undis- 
puted jurisdiction. I allude to fishing voy- 
ages in which it is common for the fishermen 
to be engaged for a share of the proceeds 
of the voyage, instead of wages at a fixed 
rate. Act Cong. June 19, 1813, c. 2, § 2 
[3 Stat 2]. This kind of engagement does, 
indeed, constitute a species of imperfect part- 
nership. 1 Valin, Comm. 676; Abb. Shipp. 
442. The men become directiy interested in 
the fruits of the adventure, and depend for 
their remuneration on its success. But the 
fishermen are not in such cases considered 
as partners with the owner in the proper 
sense of the word. The shares for which 
they contract are in the nature of wages, 
and an action of assumpsit lies at common 
law, or a libel may be brought in the ad- 
miralty for their share of the proceeds or 
profits of the adventure to be ascertained 
by a final settlement of the voyage. Wil- 
kinson V. Frasier, 4 Esp. 182; Macomber 
V. Thompson [Case No. 8,919]; The Fred- 
erick, 5 O. Kob. Adm. 8. 

Supposing, however, the question of juris- 
diction to be put directiy in issue by proper 
averments, how far will' the proof sustain 
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the answer? The only evidence in the case 
relating to this point is derived from cer- 
tain acknowledgments said to have been 
made by Sweetsir. Taking them in theix- 
utmost extent they amount to nothing more 
than that he engaged for a share of the 
profits. What that share was the evidence 
does not disclose. An agreement by seamen 
to receive as a compensation for thciir serv- 
ices a share of the freight or the profits of 
a voyage does not constitute them partners 
with the owners. An agreement between 
parties to share in certain proportions the 
profits of an adventure or enterprise, or of a 
particular kind of business, does not in the 
common transactions of business necessarily 
make them partnei-s in relation to each other, 
not even under circumstances which may 
render them liable as such to third pereons. 
Rice V. Austin, 17 Mass. 197; Waugh v. 
Oai-ver, 2 H. Bl. 235; CoUy. Parta. p. 44. 
A man may agree for a certain projwrtion 
of the profits as a compensation for his per- 
sonal services, or in lieu of commissions or 
brokerage, without subjecting himself to the 
responsibility of a partner. Id. pp. 14, 1.5; 

3 Kent, Comm. 25. The master, according 
to the statement in his answer in this case, 
took the vessel on an agi'eement to divide 
with the owners the gross earnings of the 
vessel in certain proportions. But this par- 
ticipation in the fniits of the voyage does 
not make them partners with him. The set- 
tied construction of such a contract is, that 
a share of the earnings is allowed as the 
hire of the vessel, in lieu of a fixed and 
certain simi as charter. Thompson v. Snow, 

4 Greenl. 264. 

If an agreement to receive as a compensa- 
tion a share of the profits does not in the 
ti'ansaction of ordinary business necessai-ily 
create a partnership, there is less r-eason 
for allowing it to have, as a matter of ne- 
cessity, that effect in conti'acts for maritime 
service, in which from the fact that in all 
times agreements of this kind have been 
more common and familiar, a partnership 
would be less easily presumed. The custom 
in the cod and whale fisheries to engage the 
fishermen for a share of the fruits of the 
voyage has been already mentioned. It is 
not unusual to engage seamen in freighting 
and ti-ading voyages for a share of the 
fi'eight, or profit. Such conti'acts are not 
only known with us, but are common in 
other maritime countries. The ordinance of 
the marine of Louis XIV, enumerates four 
modes in which mai'iners are engaged, that 
is, for wages by the month, or for the voy- 
age; for a share of the freight, or profits. 
Liv. 3, tit. 4, art. 1. Valin in his Commen- 
tary, says, that in all times the engagement 
for a part of the freight has been customary 
(volume 1, p. 670); and it stiU continues to 
be a usual mode of hiring seamen in that 
coimtry for coasting voyages (2 Boul. P. 
Dr. Mar. p. 170). In all maritime counti'ies 
it is the ordinary mode in which seamen ai-e 



engaged for cruising in privateers, and from 
very early times, it appears from the old 
maritime ordinances that the engagement of 
mariners for a share of the freight was one 
of the most common forms of seamen's con- 
ti-acts. Jus Navale Rhodiorum, par. 2, cc. 
1, 8, Edit Pardessus; Jugemens d'Oleron, 
art 16, and Cleirac on art 8, note 34; Laws 
of Wisbuy, art 30; Roccus, note 43. But 
it was never doubted that the contracts of 
seamen in all these cases were properly con- 
tracts of hiring and not of pai'tnership. The 
share which they receive of the fniits of 
the adventure, to be ascertained at its final 
setflement is in the nature of wages. 

The naked fact alone, therefore, that the 
libellant engaged not for a fixed and certain 
rate of wages, but for a share of the profits, 
unconnected with other circumstances and 
without proof of what that share was to 
be, raises but a very slight presumption of 
a partnership between him and the captain. 
The answer, indeed, alleges that the share 
of the libellant was a moiety, and if it were 
in this particular supported by the evidence,* 
the allowance of so large a portion of the 
profits would strengthen very much the pre- 
sumption that the libellant engaged in the 
enterprise as a partner rather than on a 
conti'aet of hiring. The testimony does not, 
however, in this particular support the an- 
swer. But as it is established by independ- 
ent proofs that the libellant was to be com- 
pensated by a share of the profits, it may 
be contended that the answer should be re- 
ceived as in the nature of suppletory proof 
to show what that share was. It is ad- 
mitted that the sworn answer of the respond- 
ent stating hi detail and with exactness the 
matters of defence, though not evidence in the 
strict sense of the word, may be referred to, 
to explain ambiguities in the testimony and, 
in aid of presumptions arising fi'om the evi- 
dence, to supply connecting links in the proof; 
and that it is ordinarily entitied to more con- 
sideration than the naked statement of a 
party unsupported by his oath. But the de- 
gree of credit allowed to an answer in this 
respect must depend on the apparent good 
faith with which it is made. The credit 
of an answer in the admiralty is not measur- 
ed by any technical rule, as it is in equity. 
And as it derives its credit from the good 
faith of the respondent we may look for 
the evidence of that good faith, not only 
to the answer itself but to aE the facts In 
the cause bearing on that question. Now 
there is one fact in proof drawn from the 
examination, on the stand, of a witness, 
whose deposition the master himself offered 
in the cause, which does most clearly and 
direetiy impeach the good faith and integrity 
of the respondent It is proved by this 
witness that the master, after the termina- 
tion of the enterprise, deliberately altered the 
entries in the books in which he kept an 
account of the receipts and disbui'sements 
of the vessel, for the avowed purpose of ex- 
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hibiting a less amount of profit, and thus 
defrauding the libellant of a part of -what, 
upon the very case he has made in his an- 
swer, would be justly his due. A fact of 
this Mnd being established is qirite enough 
to destroy all credit which might be claimed 
for the answer. Upon the whole case I 
think that the allegation of a partnership is 
not made out by the proofs. 

Assuming that the contract in this case is 
a contract of hiring and not of partnership, 
the parties are at issue with respect to its 
terms, the libellant alleging that he shipped 
for wages at the rate of twenty-five dollars 
a month, and the respondent that he shipped 
for a share of the profits. There was no 
contract in writing, nor is it certain that 
there was any shipping paper on boird the 
vessel when she left Portland. Notice was 
given to the master to produce it, and one 
is put into the case, but it Is dated at New 
York, and bears the names of only two men, 
who were shipped at that place in the month 
of April. Some of the witnesses say that 
during the latter part of the time, there 
were three or four shipping papers on board, 
but it does not appear when or by whom 
they were signed. It is not pretended that 
any one was signed by the libellant. 

There having been no conti-act in writing, 
"it is contended by the counsel for the libel- 
lant that the master is precluded by the act 
of congress of July 20, 1790, c. 56, § 1, from 
proving the terms of the contract by parol 
evidence. That act provides that "every 
master of a vessel bound from a port in the 
United States to any foreign port, or of any 
vessel of the burden of fifty tons and upwards 
bound from a port in one state to a port in 
any other than an adjoining state, shall be- 
fore he proceeds to sea make an agreement 
in writing or in print with every seaman or 
mariner on board (except his own or the 
owner's apprentices) declaring the voyage or 
voyages, term or terms of time for which 
such mariners are shipped." If he fails to 
do it, he shall pay, to every mariner shipped 
without signing such an agreement, the high- 
est price or wages which- shall have been 
given, for a similar voyage, at the port where 
he was shipped within three months next be- 
fore the time of shipping, for the whole period 
of the voyage, or for such time as the mariner 
shall have served, and shall in addition be 
liable to a penalty of twenty dollars, and the 
seaman shall not be bound by the regulations 
nor subject to the penalties of the act. 

There does not appear to have been any 
shipping paper at the commencement of the 
engagement, describing the voyage or voy- 
ages upon which the vessel sailed; but it is 
sufficiently apparent and is admitted that the 
engagement was for a general coasting and 
ti-ading voyage, the original intention hav- 
ing been to go first to Eastport, thence di- 
rectly or through some intermediate port to 
New York, and thence to engage in a series 
of coasting voyages to various ports in the 
6FED.0AS. — 59 



southern states. The contemplated voyages 
and those for which the libellant shipped are 
clearly within the words of the statute, and 
its language is express that if there is no 
written contract the highest wages shall be 
paid. For what pm*pose, then, can evidence 
be offered of a parol agreement for a diffei*- 
ent rate of wages, when the law dictates 
the judgment of the court? It is difficult to 
imagine what form of words the legislature 
could have chosen more effectually to ex- 
clude the admissibility of a parol conti'act to 
control the operation of the law. The stat- 
ute not only declares that the highest rate 
of wages shall be paid, but imposes a per- 
sonal penalty on the master for neglecting 
to comply with its injunctions. Nor can the 
construction of this section be affected by 
the provisions of the eighth section which will' 
undoubtedly, in the case provided for, let 
in parol proof. By that section the master 
is required in a suit by the seamen for their 
wages "to produce the contract and log-book 
to ascertain any matters in dispute, otherwise 
the complainants shall be permitted to state 
the contents, and the proof of the conti-ary 
shall lie on the master." But this is in a. 
case where there has been a written con- 
tract, and upon common principles, when it 
is lost or has been destroyed by accident, the 
parties are admitted to give secondai-y evi- 
dence of its contents. The first section con- 
templates a case where there has been no 
written conti-act. The language appears as 
dear and explicit as it can well be, and where 
the intention of the legislature admits of no 
doubt, the only duty the com*t has to per- 
form is to carry that intention into effect. 

The counsel for the respondent referred to 
a note in 1 Pet Adra. 213 [Jameson v. 
The Regulus, Case No. 7,198], in which that 
learned judge states it as his opinion that 
an agi-eement although verbal supersedes 
this provision of the statute. No case is 
referred to, where ttus has been decid- 
ed. The note is quoted in the American 
edition of Abbott on Shipping (page 434, 
note), where the leai-ned editor expresses in 
very pohited terms his doubts as to the cor- 
rectness of this opinion. "Before such a 
decision should be made it would require very 
grave consideration how far such a verbal 
agreement, in contravention of the statute, 
should be admitted to supersede the posi- 
tive direction of the statute as to the highest 
wages." The language of the statute appears 
to me to be too dear and unequivocal to be 
made to yield to the supposed equity of par- 
ticular cases; and in my judgment it is as 
wise in its policy as it is dear in its meaning. 
There are few contracts in the ordinary busi- 
ness of life which it is more important should 
be plain and certain, and from which it 
is more desurable to exclude the uncertain- 
ties of parol proof, than those of seamen. 
Mariners, as a dass, though in some re- 
spects sufficiently tenacious of their rights, 
are habitually and proverbially careless, rash. 
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and improvident, variable in their temper, 
and pecviliarly liable to be imposed upon arid 
overreached by practising on their charac- 
teristic weaknesses, and, for that reason, per- 
haps quite as accessible as others to suspi- 
cions of xmfair dealing. All maritime na- 
tions have felt the importance of giving to 
these contracts the greatest degree of cer- 
tainty, and it may, I think, be said that the 
maritime law, as a general principle, re- 
quires them in ordinary cases to be evidenced 
by writing. The law of England does not 
declare a verbal contract absolutely void, 
but it imposes a penalty on the master for 
not reducing it to writing. Abb. Shipp, 440. 
The law of France requires also the contract 
to be in writing. It does not subject the 
master to a penalty for not putting it into 
'writing, but the established rule of jurispru- 
dence is, that if there be no written contract 
the terms of a verbal agreement cannot be 
proved by parol testimony, preuves par te- 
moins, but they are determined by the usage, 
or what is customary in the place where it 
was made. Ordinance de la Marine, liv. 3, 
tit. 4, art. 1; Code de Commerce, No. 250; 
1 Valin, Comm 676, 677; Poth. Contracts 
:Maritimes, No. 167; 2 Boul. P. Dr. Mar. 
p. 168. Our statute combines the princi- 
ples of both the English and French law. 
It subjects the master to a penally for 
shipping a seaman without a contract in 
writing, and determines the rate of wages 
when the contract is verbal. But if a mari- 
ner ships by a verbal contract for a share 
of the freight or profit, it may be a ques- 
tion whether or not the highest rate of re- 
muneration under a contract in that form 
is not to be taken. My opinion is that the 
law does not intend to regard these distinc- 
tions, but the usual form of the contract be- 
ing for a certain rate of wages in money, this 
must be the nile of decision in all cases. 

Another point insisted on in the defence 
is, that the libellant was ignorant and neg- 
ligent of his duties, and finally that he for- 
feited by desertion whatever wages he 
might otherwise have claimed. With re- 
spect to the allegation of incapacity and neg- 
ligence, it is unnecessary to inquire how far 
these can be relied upon as a ground for 
allowing a diminished compensation in a 
case where the rate of wages is determined, 
not by the agi-eement of the parties but by 
the statute, because the allegation is not, 
in my opinion, satisfactorily made out by 
the proof. But the alleged desertion in- 
volves a question of some difficulty. The 
counsel for the libeUant contended that as 
there was no conti-act in writing there can 
be no forfeitm-e for desertion, the statute 
expressly declaring that the seamen who 
liave signed no agreement in writing, "shall 
not be bound by the regulations nor subject 
to the penalties or forfeitures contained in 
the act." But it is very clear and well set- 
tled that the statute does not repeal the 
general maritime law in cases which are 



not within the purview of the act. The 
Regulus [supra]; Cloutman v. Tomison [Case 
No. 2,907]. The libeUant would not forfeit 
his wages by the statute desertion of ab- 
sence for more than forty-eight hours with- 
out leave, nor is he subject to any of the 
penalties and forfeitures specifically provid- 
ed by the act But in all matters not with- 
in the scope of the statute, the general, mari- 
time law is left in aU its efficiency. The 
imarticled seaman not being within the 
act, his rights and obligations are to be 
determined by the general law. They are 
precisely what they were before the act 
was passed. But by the general law, inde- 
pendent of any statute regulation, desertion 
works a forfeiture of all wages antecedently 
earned. Abb. Shipp. 463^68, and note to 
page 464; 1 Valin, Comm, 535; Consulat de 
la Mer. cc. 157, 158-268; Cleirac, Jurisdic- 
tion de la Marine, art 60, note 3. 

Was there then a desertion? It is proved 
and admitted that Sweetsir left the vessel 
at Boston without the consent of the master, 
and did not return to her. Desertion in the 
sense of the marine law is absconding, or 
abandoning a vessel by a seaman with the 
intention of not returning. But it must be 
an abandonment in violation of his conti'act 
and while he was under an obligation to 
remain. That Sweetsu* left the vessel with- 
out the knowledge or permission of the mas- 
ter, and that when he left, his intention was 
not to return, is apparent from the evidence, 
and is not denied. The only question then 
is, whether he was bound by his contract 
to remain, and it is one not free from diffi- 
culty. In the libel Boston is desci'ibed as 
the terminus of the voyage, and this is con- 
tradicted by the answer, rather by way of 
inference than by a direct denial. As there 
was no shipping paper at the commencement 
of the voyage, or at least none that has been 
produced, we are left to ascertain what the 
intended voyage was, from the testimony or 
the witnesses. From this it appears that 
the voyage for which the libellant shipped 
was a general trading and freighting voy- 
age, without any -partictilar designation of 
the poi-ts to be visited, without any cer- 
tain terminus of the voyage, and without 
any limitation of the time for which the en- 
gagement was made. Is such an indefinite 
and unlimited engagement valid and binding 
on the parties? And if so, how far? So- 
ciety may condemn a man to perpetual servi- 
tude, as a punishment for his crimes. But 
I take it to be perfectly clear that a man 
cannot bind himself to a perpetuity of serv- 
ice, or servitude for life by his own volun- 
taiy act The policy of the law will not ad- 
mit of such a contract Though it may be 
valid to determine the rights and obligations 
of the parties while both choose to adhere 
to it, in its nature it is liable to be dissolved 
at the pleasure of either party. And if a 
contract is made for personal servjVe with- 
out any limitation of time, which may b** 



[6 Fed. Cas. page 931] 



(Case No. 3,457) CUBA 



prolonged indefinitely, the law will either 
aflix to it a reasonable limitation or provide 
some mode by which a limit may be put to 
it. This cannot be by mutual consent only, 
the ordinary mode in which contracts are 
dissolved, for then it would be in the power 
of either party to render it perpetual. Such 
a conti-act must be liable to be dissolved by 
either party at his pleasure, subject to the 
equitable restriction that this shall not be 
done under circumstances, or at a time 
particularly inconvenient or injurious to the 
other party. See 19 Droit Civile Francais, 
Continuation of TouUier (by Duvergier), Nos. 
284 288. 

If these principles are correct, their applica- 
tion to the case is obvious. "When a seaman 
ships on a general trading and freighting 
voyage without any limitation of time, and 
without any certain destination or fixed ter- 
minus of the voyage, and which may at the 
pleasm-e of the master be prolonged indefi- 
nitely, the legal construction of the agree- 
ment is, that it is a contract which may be 
terminated at the wiE of either party. The 
master has, at least, the power of putting an 
end to it at any time, by putting an end to 
the voyage. And it is the dictate of com- 
mon sense and common justice that the mar- 
iner should have the same right of dissolv- 
ing the contract, by leaving the vessel at any 
time when this will not be productive of 
special injury to the master. Such, it ap- 
pears to me, must have been the construc- 
tion if the agi'eement had been in wilting, 
the statute requiring that the "voyage or voy- 
ages, term or terms of time" shall be stated 
in the contract It will not admit an indefi- 
nite agreement for service without limita- 
tion. The master appears to have been fully 
sensible of it, for in the shipping paper 
dated at New York, the only one produced 
of the three or four said to have been on 
board during the period of the libellant's serv- 
ice, the voyage is described as from New 
Tork to some port in North Carolina, and 
thence back to New York, to be employed in 
the coasting trade for the term of three 
months, unless sooner discharged as the mas- 
ter shall see fit 

Allowing that the libellant was not boimd 
by his contract to remain in the vessel as 
long as the master choose to employ him, 
but that he might at any suitable and con- 
venient time put an end to it by his own act, 
it is not pretended that any inconvenience 
resulted to the master by his leaving the ves- 
sel at Boston. She was on her return and 
within one day's sail of her home port and it 
does not appear that it was even necessary 
to supply his place by another hand. Upon 
the whole, my opinion is, that there has 
been no desertion within the meaning of the 
law, and I therefore pronounce for the wages, 
deducting all payments which have been 
made in the comrse of the voyage. 

"Wages deci'eed for six months and twenty- 
three days. 
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Case KTo. 3,457. 

The CUBA. 

[2 Spr. 168.] * 

District Court, D. Massachusetts. Aug. Term, 
1862. 

Prize— Practice— Proceedings— Pijoor. 

1. Documents found on board a prize are not 
to be inspected by any person before the claims 
have been filed, and the evidence in preparatory 
completed. 

2. A vessel documented as neutral, con- 
demned as enemy's property, and for an at- 
tempted breach of blockade, on circumstantial 
proof, — simulated papers, false log-book, false 
testimony, &e. 

3. A motion for leave to take further proof 
must set forth the specific facts to be proved, 
the sources of evidence, and the reasons for ex- 
pecting it. Such motion refused to persons who 
had shown themselves unworthy of trust and 
belief. 

The master of the prize schooner Cuba, 
Dominick Querin, filed a petition, sustained 
by an affidavit stating that he desired to 
claim the vessel and her cargo in behalf of 
the owner, one John McLarnand, a British 
subject residing in Havana, and praying for 
leave to inspect the ship's papers, and other 
documents taken by the captors, and in the 
custody of the court to enable him to state 
the claim correctly. 

C L. Woodbury, for petitioner, relied on 
The Port Mary, 3 C. Rob. Adm. 233. 

R. H. Dana, Jr., U. S. Atty., for the United 
States and the captors, resisted the petition, 
and cited The San Jose Indiano [Case No. 
12,322]. 

SPRAGUB, Distciet Judge. The practice 
of prize courts is to keep imder seal all pa- 
pers found on board the prize, as well private 
papers, sailing dureetions, &c., as the regular 
documents of the ship, to be seen by no per- 
son until the claims have been put in, the 
evidence of the crew of the captured vessel 
taken, and the cause ready for a hearing. 
Publication is then ordered, and the papers 
are open to counsel on each side. One ob- 
ject of this practice is that the master and 
crew of the prize shall testify to what is in 
their own knowledge, and not be able to 
shape their testimony so as not to contradict ■ 
the documents. Another is, that persons 
coming forward to claim captured property 
shall state their claims according to the facts, 
without the opportunity to shape them ac- 
cording to dociunents or papers on board. 
If the ship's papers are ti-ue, and the claims 
true, there will be no matei'ial vai-iation, and 
no injustice is done to claimants, for mere 

^ [Reported by Hon. Richard H. Dana, Jr., 
and here reprinted by permission.] 
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formal or verbal mistakes in daims may al- 
ways be freely corrected, if the examination 
shows them to be bona fide, and no claim is 
ever rejected for an error that is amendable. 
The San Jose Indiano [Case No. 12,322]. But, 
if the papers are false, simulated, equivocal, 
or eonti-adictory, the obligation to put in the 
claims without opportmiity to inspect the 
papers, will almost always lead to detection 
of the fraud. Another reason given for the 
practice is, that, if the papers were open to 
aU, persons might come forward who had no 
actual interest, and represent the interests 
indicated by the papers. 

The only case which has been foimd, where 
the court allowed inspection of documents, 
is that of The Port Mary, 3 C. Rob. Adm. 
283. But in that case the claims had been 
fa.ed by the master, the positions of the 
claimants taken, and their consequences as- 
sumed; and the master only asked to inspect 
the manifest to ascertain the name of the 
shipper of a part of the cargo, about which 
he was uncertain, the ship being a general 
ship, with a variety of shippers, whose 
names he could not be expected to know. 
In the present case, no claim has been filed, 
or even prepared and presented; and the pe- 
titioner states, without a question, the name 
of the sole ownei* of the vessel and aU the 
cargo, except certain articles which he 
specifies, and which he says are his own 
venture. Indeed, he states no reason what- 
ever why he should inspect the papers, ex- 
cept those which have led to the policy of 
excluding them from inspection. The argu- 
ment of his counsel, in fact, gives up all 
claim to see any papers, except a power of 
attorney, said to have been given to the 
master by the owner. The ai-gument is 
that the master, under this special power, 
should follow only his authority, and not 
exceed it, or fall short of it, which he 
cannot be siure of doing unless he can inspect 
it. But the petition states the power to be 
a general power to do all things with the 
vessel and cargo, which the principal, Mc- 
Larnand, could do if personally present, and 
does not intimate any ignorance of its extent 
and character. The master, as agent of the 
owners, and lawful bailee of the ship and 
cargo, must make his claim bona fide, to the 
best of his knowledge. If the voyage is a 
hostile one, or if an attempt is made to cover 
the ship or cargo by false papers, this power 
of attorney may be the very paper the master 
ought not to inspect before stating his claim; 
and if, after publication of testimony, there 
appear no grounds for condemnation, errors 
in a bona fide daim work no loss or injury. 
It seems, that a part of the cargo of this ves- 
sel was taken, at Ship Island, on appraise- 
ment, for the use of the army, and only the 
residue sent into this district This court has 
jurisdiction over the whole, and has been re- 
quested by the 'libel to adjudicate upon the 
whole. The petition does not intimate that 
the master is ignorant what part is here, and 



what was left; but that he may not even ap- 
pear to be at a disadvantage as to what can- 
not affect the question of the character of 
the vessel and cargo, as prize or no prize, the 
court will suggest to his counsel that the 
retmm of the prize commissioners, showing 
what cargo was brought here, and the papers 
showing the taking and appraisement at Ship 
Island, are open to inspection, not being of 
the class of excluded papers. The petition is 
refused. 

In November, 1862, the following decision 
was given on the merits of the case: 

SPRAGUE, District Judge. This vessel 
and cargo are claimed by John McLarnand, 
a British subject, who, at the commencement 
of this enterprise, resided at Havana. This 
claim, in the name of McLarnand, is made 
by the master, Dominick Querin. Condem- 
nation is asked by the captors on two 
groimds: First, that the property was ene- 
my's property; second, that there was an at- 
tempt to violate blockade. 

As to the vessel, it appeal's that the Cuba 
was built at Mobile, and that she sailed from 
that port on the 21st of March last, with a 
cargo of cotton, ran tiie blockade, and ar- 
rived at Havana on the evening of the 24th 
of March, and on the 26th the crew were 
employed in dischai-ging the deck-load. In 
this voyage, from Mobile to Havana, Dom- 
inick Querin was the master, and Charles 
"White was the mate. On the 31st of March, 
McLarnand, in whose behalf this claim is 
made, took out a provisional register, as it 
is called, in his own name, as sole owner; 
and, on tiie 4th of April, the vessel sailed 
from Havana with this cai'go on board, os- 
tensibly for Matamoras. When two days 
out, she was boarded by the United States 
gunboat R. R. Cuyler, and duly warned of 
the blockade, and permitted to proceed. On 
the 10th of April, she was captured by the 
United States gunboat Kanawha, off the 
coast of Florida, between Pensacola and Mo- 
bile, and, as the mate says, about fifty miles 
from the latter place. Some of the papers 
indicate that the cargo was shipped by sev- 
eral Spanish houses at Havana, but the mani- 
fest states the whole was shipped by one 
Santa Maxia, and consigned to Dominick 
Querin, the master. No other consignment 
appears, no instructions to Querin or to any 
correspondent, and no bills of lading have 
been found, and not a paper that indicates 
tliat McLarnand was the shipper or owner of 
any part of the cargo, or had any thing to do 
with it, except that it was on board a vessel 
documented in his name. Yet, not only the 
whole of this vessel, but almost all the cargo, 
is claimed as his property. These circum- 
stances call for explanation. 

If this vessel was sold to McLarnand, the 
sale and transfer must have been made be- 
tween the 2oth and 31st of March, inclusive. 
By whom was the sale made? For what 
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consideration? And for whose tise was Mc- 
Larnand to hold the title? What became of 
the cargo of cotton and its proceeds? All 
these questions Querin must have been able 
to answer. But, instead of doing so, he has, 
in his deposition, sworn that he Icnew noth- 
ing of the voyage from Mobile to Havana; 
that he never saw this vessel until about 
the 27th of March; that he does not know 
when the cargo, laden at Havana, was put 
on board; and that he never knew McLar- 
nand until just before he took the com- 
mand, which was on the 2d or 3d of April. 
White, the mate, also testifies that he had 
no knowledge of the previous voyage, or of 
the lading of the cargo, and that he joined 
the Cuba at Havana only twenty-fom* hours 
before she sailed. Yet there can be no doubt 
that Quei-in was the master, and White the 
mate, on the voyage from Mobile to Havana. 
I'here were found on board, after the capture, 
two log-boolis of tlie voyage from Havana, 
one in ink, and the other in pencil, both in 
the handwriting of White. There was also 
found a log-book in pencil of the voyage to 
Havana in the same handwriting. In this 
same book there was, in ink, a description 
of the cargo from Mobile, and a declaration 
that Querin was the master, all in the hand- 
writing of White. Besides this, there was 
found a bill of goods sold to Querin, dated 
at Mobile on the 11th of March; and it is 
proved that he had a family residing at that 
place. 

The log-book in ink, which we have before 
spoken of, was mutilated by tearing out sev- 
eral leaves. One of these leaves, however, 
was found, and described a part of the voy- 
age from Mobile to Havana. This also was 
in the handwriting of White. But the master 
and mate closed all inq.uiry into the previous 
history of this vessel by a bold and positive 
denial of any knowledge prior to the time 
when she had her cargo on board, at Ha- 
vana, for the voyage on which she was cap- 
tured, thus effectually cutting ofiE all ques- 
tions respecting the transfer of the vessel, 
and the purchase and lading of the cargo. 
The first day on which McLarnand appears 
to have had any connection with this vessel 
is the 31st of March, when the provisional 
register was taken out; and on the same day 
he gave a power of attorney to Dominick 
Querin to sell the vessel, or any part of her. 
The authority conferred by this instrument is 
without restriction; so that Querin could 
have disposed of the vessel when and where, 
and for such consideration, as he should see 
fit. He might have sold the major part, leav- 
ing McLarnand only the minor interest, to 
be entirely controlled by strangers and for- 
eigners. The cargo also was consigned to 
Querin, and subject to his absolute control; 
and Querin testifies that the cargo belonged 
to McLaxnand, as he believes that McLar- 
nand so told him; yet, according to his testi- 
mony, he never Icnew McLarnand until just 
btifore he took command, on the 2d or 3d of 



April. Here, then, we find Dominick Querin, 
an inhabitant of Mobile, sailing from that 
port on the 21st of March, as master of this 
vessel, with a cargo of cotton, and on the 
4th of April we find him sailing on board 
the same vessel, as master, with a cargo pe- 
culiarly adapted to the wants of the South- 
ern Confederates, and with absolute control 
over both vess^ and cargo, having authority 
to dispose of either or both at his pleasure 
by power of attorney and consignment from 
the ostensible owners. Yet this same Querin 
has given no account of the transfer of the 
vessel, or of the disposition of the cotton, or 
of the purchase of the new cargo; but effect- 
ually prevented the prize commissioners from 
requiring answers touching those and other 
important particulars, by an audacious de- 
nial of any previous knowledge of this vessel. 
This same Querin is the only person who has 
taken any interest in the vessel or cargo since 
their capture. He arrived in Boston as early 
as the 14th of May last, five months ago. It 
was his duty to have immediately informed 
his employers at Havana, if any such there 
were, of his situation, that they might fur- 
nish aid and instructions for the protection 
of their property. 

The intercomrse between New York and 
Havana is frequent, and the transmission 
of intelligence regular; and yet not one word 
has been heard from McLarnand or any other 
person in Havana. The test affidavit, in 
support of the claim, is made by Querin alone. 
His oath is of no value. There are seven 
documents signed by Spanish officials, foui* 
of which appear to be invoices, and the other 
three permits to lade certain goods on board 
the Cuba. Five are given to one Santa 
Maria, and t^vo to Cahulac Brothers. Six 
of them describe the vessel as the Confed- 
erate schooner Cuba, and one only as the 
English schooner Cuba. Some bear date the 
1st, and others the 2d, of April, The name 
of the vessel was nowhere to be found upon 
her, except on the inside of the companion 
way to the forecastle. The master testffies 
that a part of the a-ew were English. In 
this he is contradicted by the crew list. As 
before stated, the Cuba sailed from Havana 
on the 4th of April, ostensibly boimd for 
Matamoras. On the 6th, she was boarded 
by the United States ship K, R, Cuyler, and 
permitted to proceed, after due warning of 
the blockade. Previous knowledge of the 
blockade was also abundantiy proved. On 
the 10th of April, she was found off the coast 
of Florida, far from her true com-se to Mata- 
moras, sailing directly toward Mobile. These 
are very untoward circumstances, and call 
imperatively for an explanation. This has 
been attempted. It is said that there was 
a gale of wind for nearly three days, dm-ing 
which she was compelled to lay to, and that 
she drifted toward the coast of Florida, It 
was testified by a very competent nautical 
expert, the only one whose testimony has 
been offered, that if she had laid to, as 
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stated, the drift would not have heen as 
alleged. This, however, is hut opinion, and 
might require careful scrutiny, if it stood 
alone. But, as already stated, there were 
found on board this vessel two log-hooks, 
one in ink and the other in pencil. The for- 
mer was evidently made for exhibition to 
belligerent cruisers; the latter, to show the 
true run of the vessel, and her actual posi- 
tion, so essential to be known by the navi- 
gator. Both these logs were in the hand- 
writing of the mate, yet they differ mate- 
rially. The ink log makes the track of the 
vessel to diverge toward Matamoras, and 
describes a gale of wind which compelled 
them to lay to, and thick weather in which 
no observation could be taken. The track 
described in the pencil log is such as would 
have been made by a vessel bound from 
Havana to Mobile, first coasting the island 
of Cuba, by reason of the current, and then 
making directly for that destination. This 
course was pursued until eleven o'clock at 
night on the eighth, when she put about, and 
sailed in an opposite direction, about fifty- 
fom* miles, when she again put about, and 
resumed her former coui-se toward Mobile. 
The reason for this manoeuvre is not given. 
It may have had reference to the blockading 
squadron, and an opportunity for eluding 
it, or to a better time for making the land, 
as the wind was south-west, which on that 
coast threatens bad weather. In the pencil 
log there is no gale of wind compelling the 
vessel to lay to, no drifting, and observa- 
tions are noted every day. And further, 
this log, both on the 8th and 9th of April, 
states the bearing of Mobile point, and the 
distance from that place, thus clearly show- 
ing that the nautical calculations were made 
with reference to Mobile, as the port she was 
approaching. This pencil log-book, upon the 
accuracy of which the safety of the vessel 
and all on board depended, more than coun- 
tervails all other evidence respecting the 
actual course and management of the vessel. 
But the Cuba was not only far out of her 
course to Matamoras, and in very suspicious 
proximity to a blockaded port, but she was 
discovered sailing, in fine weather, directly 
for that port To account for this, the mas- 
ter asserts that he was short of provisions, 
and was endeavoring to find some of the 
blockading squadron in order to obtain a 
supply. Now this vessel, with the same 
master and mate, had sailed from Mobile and 
run the blockade only twenty days before, 
an exploit very likely to be notorious; and 
is it credible that he was now seeking this 
blockading squadron? Was he, in fact, short 
of provisions? He had been only six days 
from Havana; and an average passage from 
that place to Matamoras, his pretended des- 
tination, is seven and a half days; yet he 
swears that he was out of meat, and had 
bread for only three days; that is, that he 
left Havana without provisions for an aver- 
age passage, knowing, as he must, that 



the voyage was liable to be protracted much 
beyond that time by the ordinary contin- 
gencies of the sea. 

After a full hearing upon the evidence in 
preparatory, the counsel for the claimant 
filed a motion to be admitted to further 
proof. The objections to this motion seem 
to be insuperable. Where the difficulties 
presented by the evidence in preparatory 
are out of the reach of any rational solution, 
fiu-ther proof will not be admitted; and even 
if doubts exist, which might, perhaps, be 
removed by collateral evidence, still an order 
for further proof will not be granted to a 
person who, by his mala fides and actual 
attempts at deception, has shown himself 
capable of abusing It The Alexander [Case 
No. 164]; The Dos Hermanos, 2 Wheat [15 
U. S.] 80; The Juffrouw Anna, 1 O. Rob. 
Adm. 126; 1 Wheat [14 U. S.] Append. 505; 
The Betsy [Case No. 1,364]; The Graaff Bern- 
storf, 3 O. Rob. Adm. 117; The Vrouw Her- 
mina, 1 0. Rob. Adm. 163. By whom is this 
requested? Dominick Querin. He is the 
sole actor. No other person has taken any 
step, made any communication, or in any 
way connected himself with this claim. And 
Querin and his mate have deliberately sworn 
that they knew nothing of the voyage from 
Mobile to Havana, although they were both 
on board, one as master and tiie other as 
mate. And to this falsehood they have 
added several others. This motion is very 
brief, and in the most general terms. 
Querin merely moves the court for leave to 
exhibit further proof that the said schooner 
and her cargo are bona fide property of the 
said McLarnand, and entitied to the rignis 
of neutrals. In support of this motion, we 
have only a single affidavit made by the 
proctor for the claimant Neither the mo- 
tion nor the affidavit suggests any explana- 
tion of the circumstances which bear so 
strongly against this claim. The affidavit 
states an expectation to obtain evidence to 
maintain the issue of ownership and destina- 
tion, but gives no detail of facts; and, as to 
the sources of proof, it says that he expects 
testimony from McLarnand and Santa Maria 
and other persons, and by various papers. 
The proctor who made this affidavit must 
have derived all his information from Querin, 
who has undergone a searching examina- 
tion before the prize commissioners to ex- 
tract aU his knowledge respecting the vessel, 
the cargo, and the voyage. No reliance is 
to be placed upon Querin's statements. The 
court is asked to give to Dominick Querin 
a roving commission to go in search of evi- 
dence, without limitation as to persons or 
papers, and without specification of facts. 
There is no reason to suppose that any fm-- 
ther proof can be obtained material to the 
present inquiry, much less that any reliable 
evidence is to be expected through such in- 
strumentality. The papers found on board, 
taken in connection with the other evidence, 
have so developed the course of this voyage, 
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from its inception at Mobile to its termina- 
tion by the capture, that no rational doubt 
can remain that tliis cargo -was the proceeds 
of the outward cargo of cotton; that the 
transfer and provisional register at Havana, 
and the clearing for Matamoras, were all 
colorable, for the purpose of deception, and 
that her real destination was Mobile. 

The motion for further proof must be re- 
fused, and the claim rejected, and the ves- 
sel and cargo condemned as enemy's prop- 
erty, and for attempting to violate the block- 
ade. 

There are also separate claims by Quarin 
and White for a few articles alleged to be 
their private adventures. Querin was a per- 
tiianent resident in Mobile, and his claim 
must be dismissed, and the property embraced 
in it condemned as enemy's, and for attempt 
to violate the blockade. The claim of "White 
must also be dismissed, and his goods con- 
demned for an attempted breach of block- 
ade, and for his misconduct in making a 
false log-book, and taking a false oath to 
conceal the character of the voyage, and pro- 
tect enemy's property. 

A decree of condemnation was made, and 
afterwards a decree of distribution, giving 
half the value of the vessel and cargo to 
the gunboat Kanawha, and half to the 
United States. 



Case No. 3,458. 

The CUBA. 

[3 "Ware, 260.] * 

District Court, D. Maine. May Term, 1860. 

FitEiGHT — Non-Delivert — ^Dakgbrs of the Seas 
— Sfeciai, Contract. 

1. By the general maritime law, the contract 
for freight is an entirety, and includes both 
carriage and delivery. 

2. The eseeption, dangers of the seas, excuses 
the master for a non-delivery, hut does not au- 
thorize a demand of freight. 

3. By a special contract, by which the amount 
of freight was made to depend on the gross 
gauge of the casks delivered, it is immaterial 
how the loss was occasioned, whether by ordi- 
nary leakage or the dangers of the seas. 

Shepley & Dana, for libeUants. 
Mr. Rand, for respondents, 

WABE, District Judge. By the charter- 
party, dated February 23d, 1860, the brig 
was to proceed to Portland, and there, at 
the expense of the charterers, to take in a 
cargo or- ballast and thence proceed for Ma- 
tanzas or one other port on the north side of 
the island of Cuba, and there receive a full 
return cargo of molasses, "both under and 
upon deck," for her port of discharge in the 
United States, north of Cape Hatteras, and 
not east of Portland. The charterers were 
to pay all port charges, to advance what 

* [Reported by Hon. Ashur "Ware, District 
Judge.] 
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should be necessary for her disbursements 
at Cuba, and pay §3.62% per hogshead "of 
110 gallons gross gauge of. the casks deliver- 
ed, which is to be in full of the voyage out 
and back," The brig proceeded on her voy- 
age successfully, received her cargo at Port- 
land, and delivered it at Matanzas, there 
took in a full cargo of molasses, both on and 
under deck. But on her return to the United 
States, she encotmtered a violent gale, and 
for the safety of the vessel, and the lives of 
all on board, she was obliged to sacrifldfe her 
deck load, consisting of 60 hogsheads of mo- 
lasses. These were voluntarily stove by the. 
crew, and the contents allowed to escape in- 
to the water, they cutting the hoops at one 
end, and breaking the heading. Of these 
casks, 56 were brought to her port of dis- 
charge at Portland, and four were lost over- 
boai'd. The violence of the storm was such 
that 26 of the casks xmder deck lost either 
the whole or part of their contents, and were 
found by the custom-house gangers to be 
empty. The parties not being able to agree 
on the amount of freight due, this libel is 
brought, claiming freight on all the aisks 
brought home, according to their gross 
gauge. The respondents resist this claim, but 
offer freight for all the molasses actually de- 
livered. 

It is clear that by the general maritime 
law, freight, whether by charter-party or bill 
of lading, is due only for artides delivered. 
The contract, though it consists of two parts, 
is necessarily one, unless otherwise provided. 
It is both to convey and deliver, and is "not 
completed until the delivery. It may be 
agreed that freight shall be paid on all the 
goods received on board, as is frequently 
done in the case of live stock, which is much 
exposed in the transportation; but, unless 
the parties otherwise agree, freight is due 
only for that which is delivered, or for which 
there is a lawful exciise for non-delivery. 
3 Kent, Comm. 225^ 226; 1 Pars. Mar. Law. 
142-219. If casks or boxes in which goods 
have been packed arrive empty, or nearly so, 
so that the goods are not worth the freight, 
though it was formerly a much disputed 
question, it is now settled that they cannot 
be abandoned by the shipper for freight, 
when this is by ordinary leakage or the 
natural vice of the articles. 3 Kent, Comm. 
324; 1 Valin, Comm. 670; Poth. Chart. No. 
57; Abb. Shipp. (Am. Ed.) 433-435. But if 
lost not by ordinary leakage, but by the dan- 
gers of the seas, no freight is due. This will 
excuse the carrier from paying the price of 
the goods, but not from a delivery. In the 
case of ordinary leakage, the carrier has per- 
formed his contract, so far as depended on 
him; in the latter his contract is to caiTy and 
deliver the goods, the dangers of the seas 
excepted, and as he is prevented from a de- 
livery by these dangers, his freight is not 
earned. 

In this case, it is not disputed that the 
molasses was lost by the violence of the ele- 
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ments, and the que "on is, whether the spe- 
cial terms of the contract control the general 
law, for that governs unless excepted by the 
conti-act This is a lihel, not on a bill of 
lading, but a chai-ter-party. The vessel at 
the time of the chatter was lying at Boston, 
and by its terms she was to proceed to Port- 
land and take in cargo or ballast, and thence 
to proceed to Matanzas or one other port on 
the north shore of the island of Cuba, and 
there receive a full return cargo of molasses, 
both imder and upon deck, for her port of 
discharge in the United States. The whole 
compensation was to be dependent on her 
return cargo; for she was to receive nothing 
for that bound outward. The master stipu- 
lated for a full cargo. No question has been 
made but that a full cargo was received. 
The amount of this for which freight was to 
be paid might be ascertained by the amount 
received at the port of lading, or delivered 
at the port of discharge. But the parties to 
this contract have adopted neither. But 
§3.G2i^ were to be paid for the caslis, de- 
livered, gross gauge of the casks, and 110 
gallons of this gross gauge was equiva- 
lent to a hogshead. The counsel for the de- 
fence contends that those casks only were to 
be measm'ed from which no more liquors were 
lost than what might be considered as the 
usual lealcage, and not what was occasioned 
by the dangers of the seas. But the contract 
contains no words limiting the freight in that 
way. They are casks delivered, whether 
they contain much or little, or none at all, 
and whether the leakage was occasioned by 
the dangers of the seas or not And we are 
not at liberty imnecessarily to introduce 
words, which the pai'ties have not seen fit to 
use, when these are free from ambiguity and 
have a plain sense by themselves. If these 
show a contract, not prohibited by law, they 
are binding on the parties according to their 
ordinary meaning. As the whole freight of 
this vessel was to be paid on her return car- 
go, and she was to have nothing for her out- 
ward trip, it was natm*al that this should be 
stipulated on the most advantageous terms. 
Such, we are entitled to presume, was the 
common intention. I can see no reason why 
freight should not be allowed on the twenty- 
six casks which arrived below deck. For the 
four on deck, which were lost overboard, no 
freight is claimed. The fifty-six came in a 
dilapidated state. They were not measured 
hy the custom-house ganger, but were by 
Mr. McAllister, the city ganger. According 
to' his account the hoops were cut at one end 
and the heading stove, so that they could not 
be gauged with perfect accmracy. He gaug- 
ed the capacity of the hogsheads as near as 
he could, and for the residue he made an 
estimate. It is contended that these were 
delivered in such a state as not to entitle 
them to be measured as empty casks. This 
must be determined by the terms of the 
special contract The words of the charter- 
party are "casks delivered." The object of 



the parties could not be the casks themselves, 
for these could be of very little value. The 
object of the shipper undoubtedly was the 
contents of the casks, and casks are referred 
to merely to determine the quantity of mo- 
lasses. That was to be ascertained by the 
gross measure of the casks, and the shipper 
took on himself the risk of loss, by whatever 
cause it might be, by the dangers of the seas, 
unavoidable accident or ordinary leakage. 
Though they could not be gauged with per- 
fect accuracy, they could be nearly so, and 
I think sufficiently so to entitle the master 
to his freight under this contract; for, it is 
to be recollected, that the master's whole 
compensation was to be on the return cai*go. 
Commercial contracts are to receive a reason- 
able, not a technical construction. This is 
more consonant to the minds of merchants, 
and an exact technical meaning of words is 
not to be given to them, unless that was 
clearly intended. 
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CULBERG et al. v. The CONTINENTAL. 

[3 "Woods, 32.] ^ 

Circuit Comrt, D. Louisiana. April Term, 1877. 

Collision — ^Tow and Tog at Anchor — Signals. 

1. A tug with two tows descending the Miss- 
issippi river caused one of her tows to collide 
with another tug anchored within 500 feet 
of the bank, at a place where the river was 
three-fourths of a mile wide. Held, that these 
facts unexplained throw the fault on the de- 
scending tug. 

2. When a boat is lying at anchor it is not 
necessary or proper for her to respond to the 
signals of passing steamers. 

[Appeal from the district court of the Unit- 
ed States for the district of Louisiana. 

Din admiralty. Libel by Ajidreas Culberg 
and others to recover damages sustained by 
collision. There was a decree for libelants 
in the district court, and the claimants of 
the Continental appeal.] 

Jos. P. Homor and W. S. Benedict, for 
libelants. 
B. Egan, for claimant 

WOODS, Oh:cuit Judge. O^e libelants, who 
were the owners of the Swedish bark Mar- 

^ [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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guerite, brougM this libel to recover $28,500, 
the estimated damage which was caused to 
their bark by a coUision whidi they allege 
■took place through the fault of the officers 
and crew of the tow-boat On the afternoon 
of March 3, 1874, the Continental left the 
■city of New Orleans for the mouth of the 
Mississippi river, having in tow the bai'k 
Bygdo lashed to her starboard side and the 
bark Marguerite lashed to her port side. 
About four o'clock the next morning the Con- 
tinental with her tows ran into another tow- 
boat, the Rio Grande, which was lying at 
anchor in the river with two tows lashed to 
her, one on each side. The result of the 
collision was a considerable damage to the 
bark Marguerite. 

The fact ttiat the collision occurred with 
a boat lying at anchor, if she was in her 
proper place, would seem to make a prima 
facie case of negligence against the Conti- 
nental, and, without explanation, to establish 
a, daim for damages. The respondent has 
attempted to excuse the fault of the coUi- 
sion by throwing the blame upon the Rio 
Cti-ande. It is alleged hy way of excuse 
that the tow of the Rio Grande was anchored 
in the middle of the river at a place where 
the river was tluree-quarters of a mile wide, 
instead of being anchored near one or the 
other of the banks. This is disputed by 
libelants. The witnesses who speak directly 
to this point are Captain McOleUan, of the 
Rio Grande, John Robinson, Theodore Crow- 
ell and J. E. Esnort That she was not so 
anchoi'ed, but on the contrary, was anchored 
within four or five hundred yards of the 
right bank of the river is shown by the de- 
cided weight of the testimony. To rebut this 
evidence, the captain of the Continental, 
Robert West, says that the Rio Grande was 
anchored at the time of the collision about 
the middle of the river as near as he could 
judge. Reyberg, the master of the bark 
Marguerite, also testifies that tlie general 
course of the ^Continental was down the 
middle of the river. The libel itself alleges 
that the Continental was running down the 
middle of the river; that she descried lights 
ahead which were discovered soon after to 
be borne by a tow at anchor, consisting of 
the tow-boat Rio Grande with her tows; that 
some time thereafter, the said tow-boat Con- 
tinental ran the said bax-k Marguerite into 
the said tow lying at anchor. It is on the 
evidence of these two witnesses and the aver- 
ments of the libel that respondent relies to 
rebut the proof that the Rio Grande was near 
and within four or five hundred yards of the 
right bank of the river. The libel and the 
witness Reyberg both speak of the position 
of the Continental some time before the col- 
lision occurred. West, the captain of the 
Continental, is the only witness who speaks 
of the place in the river where the collision 
occurred, and he qualifies his testimony by 
saying "as near as I could judge." 

This evidence can not overcome the testi- 
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mony of so many witnesses who say that the 
Rio Grande was within four or five him- 
dred yards of the right bank of the river. 
It seems to me that tliis point setties the 
case. If the Continental had kept her proper 
place in the river, had followed its thread 
as was her duty, tiie collision could not have 
occurred. But I am satisfied, from a perusal 
of the evidence, that the other faults charged 
against the Rio Grande are not sustained. 
The decided weight of the evidence is against 
the charge that the Rio Grande and her tows 
kept up their running lights while at anchor 
and thus deceived the officers of the Conti- 
nental. Complaint is made that the Rio 
Grande did not answer the whistle of the 
Continental, Being at anchor it was not 
necessary or proper for her to respond. 

Complaint is also made of the management 
of the Rio Grande by her officers when the 
collision was imminent Even if there had 
been mistakes made, which is strenuously 
denied, there is no question that when the 
officers of the Rio Grande saw the danger 
of collision they did their best to avoid it 
The fault lies further back, with the officers 
of the Continental, who seem to have been be- 
wildered and to have lost their reckoning, 
and instead of keeping the middle of the 
river, veered over to the starboard side and 
ran into a tow at anchor. In my judgment, 
the sole f aidt is with the Continental, and her 
owners must pay the loss. There seems to 
be no dispute about the amount of damage 
suffered by the Marguerite. It was placed 
in the district court at $2,500. Let there be 
a decree for that sum, and costs of both 
courts in favor of libelants. 
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CULBERTSON v. ELMS et al. 

[6 McLean, 248.] ^ 

Circuit Court, D. Indiana. Nov. Term, 1853. 

forfeitdke of contract— actiok fob damages 
— Pleadisg and Pkoof — False Arrest. 

1. Where, in a contract for the construction 
of a public work, the contractor undertakes to 
complete it by a specified time, and it contains 
a clause autiiorizing the engineer, if at any 
time he has reason to believe the work will 
not be so completed, to declare a forfeiture of 
the contract, and the engineer in ffood faith 
annuls it, and such annulment is confirmed by 
the directors of the company, no liability to 
the contractor is thereby incurred on the part 
of the engineer or the directors, though it should 
subsequently appear that the contractor was 
not in default, and that the forfeiture was de- 
clared under a mistaken view of the facts. 

2. But the declaration of forfeiture, in such 
case, will not prevent the contractor from re- 
covering the amount due him on the contract at 
the time of forfeiture. 

3. If the declaration avers, as the foundation 
of the claim for damages, that the forfeiture 
was wrongfully and maliciously declared by the 
engineer, and affirmed from like motives by the 

* [Reported by Hon. John McLean, Circuit 
Justice.] 
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defendants, then being directors of the com- 
pany, the plaintiff must prove facts from which 
the inference of bad motives may be drawn. 

4. Proof that some of the defendants had ex- 
pressed the opinion, prior to the forfeiture, that 
it would result in a large saving to the com- 
pany, is not a sufficient ground for inferring 
corrupt motives, in the absence of other facts 
showing that such motives were the influential 
cause of their acts^ 

5. If, from the evidence, there are reasonable 
grounds for the inference that the plaintiff, by- 
retaining the contract, would have been a loser 
by it, or would have made no profit, the for- 
feiture, though declared or assented to from 
wrong motives, will not entitle him to dam- 
ages. 

6. If the evidence justifies the conclusion that 
the plaintiff would not have finished the work 
within the contract time, had no forfeiture been 
declared, as the contract would then have been 
terminated, and the plaintiff, by its terms, 
would have been liable to a deduction of one- 
sixth upon the whole of the work performed, 
he cannot recover for any alleged injury from 
the forfeiture. 

7. The allegation of a malicious arrest of the 
plaintiff's person, on a warrant of the peace 
sued out by one of the defendants, not being 
set forth ns a distinct cause of action, is not a 
proper basis for a verdict against the defend- 
ants; but, if the averment of malicious motives 
in the forfeiture, and the assent given to it, is 
sufiiciently proved, the malicious arrest may be 
considered in aggravation of damages. 

8. If the jury are satisfied that, in the prior 
suit brought by the plaintiff against the "Wa- 
bash Navigation Company [Case No. 3,464], 
the jury took into consideration and included In 
their verdict, the loss which they supposed the 
plaintiff had suffered by the forfeiture, he can- 
not recover any thing in this action for such 
loss, even if the jury should conclude from the 
testimony that there was an actual loss to him. 

[This was an action by Samuel Culbert- 
son against Abner T. EUis and others to 
recover for damages sustained by reason of 
the forfeiture of a contract] 

Kilgore & Smith, for plaintiff. 
Judah, Crawford & Crittenden, for defend- 
ants. 

LEAVITT, District Judge. This is a spe- 
cial action on the case, brought for the re- 
covery of damages, on grounds set forth in 
the plaintiff's declaration, and which will be 
indicated with sufficient clearness by the fol- 
lowing brief statement: A company had 
been incoi-porated by the legislatures of the 
states of Indiana and Illinois, by the name 
of the Wabash Navigation Company, for the 
improvement of the navigation of the Wa- 
bash river at the Grand Rapids, by means 
of a crib lock and dam. On the 21st of 
August, 1847, the president and directors of 
said company entered into a written con- 
tract with the plaintiff, and one Isaac Cul- 
bertson, since deceased, by which the Cul- 
bertsons agreed to construct the lock and 
dam, in the manner and upon the conditions 
specifically stated in said contract One of 
the conditions was, that the work should 
be completed by the first of November, 1848, 
with a clause to the effect that if the work 
was not prosecuted with the force and dili- 



gence necessary to ensure its completion by 
the time stated la the contract, it should be 
competent for the engineer of the company 
to declare it forfeited, and take possession 
of the work in behalf of the company. It 
was also agreed, in case the Culbertsons 
failed to complete the lock and dam within 
the contract time, they were to be subject 
to a deduction of one-sixth, of the amount 
of the work done by them. Soon after the 
execution of the contract, the Culbertsons 
procured tools, implements and other prop- 
erly, and commenced the execution of the 
work, and continued their operations during 
the autumn of 1847, and the summer of 1848; 
and, on the 2d of September, in the last 
named year the engineer declared the con- 
tract to be forfeited," and the company took 
possession of the work and carried it on to 
its completion. 

The averments in the declaration are, in 
the substance, that the plaintiff had faith- 
fully performed his part of the contract up 
to the time of the forfeiture, having made 
all the progress therein that was practica- 
ble, and was then engaged on the work in 
the vigorous prosecution of the same; that 
the engineer, at the instance of the defend- 
ants, wrongfully and without any sufficient 
reasons, declared the contract xo be forfeited; 
and that the defendants, being at t±ie time 
directors in said company, corruptly conspir- 
ing together to iojuie tiie plaintiff, wrong- 
fully and maliciously urged the engineer to 
declare the forfeiture, and with the same 
purpose and motive affirmed the act of the 
engineer, and wrongfully took possession of 
the tools, implements and other property of 
the plaintiff; and as a means to accomplish 
then" unlawful purpose, maliciously filed a 
false affidavit that they were in fear of pet- 
sonai injury and violence by the plaintiff, 
and on the 7th of September, 1848, sued out 
a warrant of the peace against him, and 
procured him to be arrested and held in 
custody thereon. The plaintiff claims dam- 
ages for the loss, which he alleges he sus- 
tained by reason of the forfeiture of the con- 
tract, and the illegal proceedings of the de- 
fendants in getting possession of his prop- 
erty and arresting and imprisoning his per- 
son. The defendants plead, first not guilty, 
thereby putting in issue all the allegations 
in the plaintiff's declaration; and secondly, 
that the plaintiff, in a prior smt against the 
Wabash Navigation Company, tried in this 
court obtained a verdict and recovered judg- 
ment for nearly ten thousand dollars, in 
which was included his claim for the injury 
sustained by him arising from the annul- 
ment of the contract [Culbertson v. Wa- 
bash Nav. Co., Case No. 3,464.] 

It is not deemed necessary, in committing 
this case to the jury, to re-state, or minutely 
analyze, the great mass of evidence which 
has been introduced on this protracted trial. 
It will be my purpose to bring to the notice 
of the jury, with as much brevity as possi- 
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ble, the legal principles involved, and leave 
them in the discharge of thehr rightful duties 
—to apply these principles to the facts be- 
fore them. 

Upon the first issue made by the parties, 
two principal enquiries arise: First, -whether, 
in the forfeiture of the contract by the en- 
gineer, the affirmation of that forfeltiu-e by 
the defendants, and the acts consequent 
thereon, the defendants were influenced by 
the malicious or improper motives Imputed 
to them by the plaintiff; and, secondly, 
whether the forfeiture resulted to the- injury 
of the plaintifif, by depriving him of profit 
which otherwise would have enmred to him 
from the fulfilment of -the contract. In rela- 
tion to the first of these enquiries, it will be 
noticed by the jury, as a fact not controvert- 
ed in the case, that the contract between 
these parties contains an explicit provision 
to the effect, that in case the Oulbertsons 
shall not prosecute the worlc in such a way 
as to ensure its completion within the time 
stated, the engineer may declare it forfeited, 
and take possession of the imfinished work 
in behalf of the company. It is not pretend- 
ed that any fraud or undue means were used, 
to induce the plaintiff to become a party to 
this contract It was voluntary on his part 
The clause of forfeiture is one usually inserted 
in contracts for the construction of important 
public works, and is obligatory on the par- 
ties to it, not being against law, or condemn- 
ed by any principle of public policy. For the 
purpose indicated by this clause in the con- 
tract between the parties, they constitute the 
engineer their mutual agent, and are bound 
by his decision, if made in good faith. It has 
been held by the supreme court of the United 
States, in reference to a clause of forfeiture 
in a contract similar to this, that if the en- 
gineer declares a forfeiture under the belief 
that the contractor was not prosecuting his 
work with proper diligence and energy, and 
an apprehension that the work would not be 
completed within the contract time, dam- 
ages are not recoverable for the forfeiture, 
though it should appear that the contractor 
was not in default, and that the engineer 
acted under a mistaken view of his conduct. 
[Philadephia, "W. & B. R. Co. v. Howard] 13 
How. [54 U. S.] 307. This principle is, how- 
ever, stated by the conrt, with the limitation, 
that the forfeiture shall not deprive the con- 
tractor of what was previously earned by or 
due to him imder the contract. 

As the result of this doctrine, thus settied 
by the supreme coin:t, it will be observed, 
the plaintiff in this action has no legal claim 
for damages arishig from the act of forfeiture, 
^nless the engineer, with the knowledge and 
approbation of the defendants, and from cor- 
rupt and malicious motives, annulled the con- 
tract, and the act of annulment, from like 
motives, was sustained and affirmed by the 
defendants. The motives of the engineer and 
defendants, in this transaction, are proper for 
the consideration of the jury; and these can 
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only be inferred from their acts, as adduced 
in evidence. If there was reasonable or prob- 
able cause for the declaration of forfeiture, it 
affords at least a prima facie presumption 
that it was done in good faith, and without 
any improper motive. In the consideration 
of tiiis subject it will be the duty of the 
jury to scrutinize the evidence, and decide 
according to the ligbt which it affords. The 
work which the plaintiff contracted to I'or- 
form, was one of very considerable magni- 
tude; and it was obviously important to the 
company of which the defendants were the 
representatives, as well as to the. public, that 
it should be completed within the time stated 
in the contract The work, while in progress 
and in an unfinished state, would be a hin- 
drance to the navigation of the Wabash river, 
in those stages of water when it could be 
used for that purpose; and if unnecessarily 
protracted, would subject the company to 
damages for its obstruction. Hence the pro- 
priety and necessity of the clause of forfei- 
ture in the contract to secure the prompt and 
timely completion of the wort. The conti-aet 
as already stated, was dated in Ansjust 1847, 
and the locks and dams were to be completed 
by the fii-st of i^Jovember, in the following 
year. The declaration of forfeiture was made 
the second of Septemb^; leaving but tTvo 
months from that date, for the completion of 
the work. The testimony of a number of 
witnesses is before the jury, touching the 
manner in which the work had been prose- 
cuted, prior to the forfeiture, and the amount 
of work then to be done. It also appears, 
that the season of 1848 was not favorable to 
the prosecution of the work, owing to the oc- 
currence of frequent floods in the river, end 
to the sickness of both the Oulbertsons, re- 
sulting in the death of one of them. I do not 
propose to advert specially to the testimony 
on these points. The engineer who superin- 
tended the work from its commencement 
and by whom the forfeiture was declared, 
has been very closely examined on all the 
points involved in this controversy. He is 
wholly unimpeached as a witness, and ap- 
pears to be a gentleman of great intelligence 
and candor. It wiU be for the jvry to decide 
what weight shall be given to his testimony. 
He has stated very clearly the progress of 
the work, up to the tirife of the forfeiture, 
and what then remained to be done. With a 
full knowledge of all the facts, he gives it 
as his opinion, there was not even a remote 
probability, that the work would be com- 
pleted by the first of Novemba:; and that un- 
der this conviction, and wholly uninfluenced 
by the defendants or others, and solely 
on his own responsiblity, he declared the an- 
nulment of the contract It moreover appears 
from his testimony, that so far from any act 
being done to obstruct the progress of the 
work, he and the defendants evinced the 
greatest anxiety for its rapid advancement, 
and its completion by the plaintiff within 
the contract time. And to this end, it ap- 
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pears the board of directors, during the sum- 
mer of 1848, passed several resolutions of a 
conciliatory character, enjoining upon the 
plaintiff to apply more force to the work, and 
prosecute it with greater energy. 

Some testimony has been introduced by the 
platntifif, proving that some of the defend- 
ants, on different occasions, and to different 
persons, expressed the opinion that by an- 
nulling the contract, a considerable saving 
would result to the company; and it is in- 
sisted in behalf of the plaintiff, that this was 
the motive in declaring the forfeiture. If 
such an inference is fairly sustainable, the 
jm-y will be fully justified in finding the alle- 
gation of evil motive, as alleged in the decla- 
ration, to be true, and returning a verdict ac- 
cordingly. If a wrong has been committed 
in this transaction, with the low and mer- 
cenary design of benefiting the company, it 
affords a fair implication that the annulment 
was wrongful and malicious, and the plaintiff 
is well entitled to recover the full amount of 
any injury which he has thereby sustained. 
The jury, however, must be satisfied beyond 
a fair doubt, that the defendants were actu- 
ated by a motive so dishonorable and fraudu- 
lent And they wiU not be justified in such 
a presumption, by the fact, that some of the 
defendants expressed an opinion that the for- 
feiture would result in a saving to the com- 
pany. Such an opinion may have been en- 
tertained, without presuming that it neces- 
sarily induced the act of forfeiture. Indeed, 
such an hiferenee is in direct contradiction 
to the testimony of the engineer, who, as be- 
fore stated, testifies that he declared the for- 
feiture from a conviction of duty, and on his 
sole responsibility. He also swears, that in 
his judgment, no saving would accrue to the 
company by the annulment of the conti-act 

In no aspect of this case, can the plaintiff's 
alleged loss from the forfeiture of the con- 
tract, be taken into consideration by the 
jury, in estimating damages, if they are sat- 
isfied that by retaining the work he would 
have realized no profit, or that there would 
have been an actual loss. Some of the wit- 
nesses for the plaintiff express the opinion, 
that the plaintiff would have made some 
profit on his contract, if he had been per- 
mitted to complete it. Others, among whom 
is the engineer, having an accurate knowl- 
edge of all the facts necessary to a correct 
judgment on this point, say the plaintiff 
would have lost money by holding on to the 
contract, and completing the work. It will 
be for the jury to decide, as to the prepon- 
derance of the testimony relating to this 
point of the case. Whether, on ttiQ supposi- 
tion of a loss to the plaintiff from the for- 
feiture, he is not barred from recovering it 
in this action, by his recovery in the prior 
suit, will be a proper subject of inquiry, in 
considering the second plea of the defend- 
ants. 

"With reference to the question of loss or 
profit by the plaintiff, if the contract had not 



been annulled, there is evidence which t 
entitled to the consideration of the jm^y 
proving that the plaintiff had no hope or ex 
pectation of completing the work, within th< 
contract time. By the terms of the contract 
in the event of a failm-e to finish the worl 
according to its requirements, he was sub 
ject to a deduction of one sixth upon the 
entire value of the work done; and his 
profit, if any, would be reduced by this 
amount. And moreover, without question 
failing to complete the work by the first oi 
November, 1848, the contract would then be 
at an end, and the work pass into the com- 
pany's hands. These suggestions are sub 
mitted to the jury, to aid them in coming to 
a just conclusion in reference to the proba- 
bilities of profit to the plaintiff, if the con- 
tract had not been annulled. 

With reference to the issue on which 
the jury are to pass in this case, it is per- 
haps not necessary to decide, whether the 
sickness of the plaintiff and his brother, 
during the summer of 184S, and the preva- 
lence of high water in the Wabash, during 
that season, which may have retarded the 
progress of the work, would have afforded 
a legal excuse for not completing it, within 
the contract time, if there had been no an- 
nulment of the contract These contingen- 
cies were not provided for, in the clause of 
forfeiture, and did not affect the right of 
the engineer to annul the contract, if, with- 
out reference to these, the facts justified the 
act In the posture in which this case Is 
before the court and jury, the question is 
not, whether the plaintiff is excusable for 
not prosecuting the work with more dili- 
gence and energy, but whether the plain- 
tiff's allegations of malicious motives in the 
forfeiture, are sustained by the evidence. 

As to the arrest and imprisonment of the 
plaintiff, on a warrant of the peace, issued 
at the instance of one of the defendants, 
with the alleged malicious piu-pose of com- 
pelling a transfer or sale of the plaintiff's 
tools, implements, etc., to the company, 
which, it is insisted by counsel, is of itself 
a suflScient ground to justify a verdict of 
damages in this action: it will be noticed, 
that it is not set forth in the declaration as 
a distinct and substantive cause of action. 
It is stated, as one of a series of acts show- 
ing the malicious purpose of the defendants 
in the entire transaction. Isolated from the 
other facts of the case, it can not constitute 
a legal basis for a general verdict against 
the defendants; but. if the jury believe the 
main fact charged, namely, that the defend- 
ants maliciously procured the declaration of 
forfeitm-e and subsequentiy afBrmed the act, 
and that the arrest and imprisonment of the 
plaintiff were without probable cause, and 
with a bad purpose, the latter facts may 
properly be taken into consideration in ag- 
gravation of damages. 

The views of the court on the plea of 
former recovery, interposed by the defend- 
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ants, -will now "be briefly stated. As before 
noticed, it is insisted by counsel that tbe 
jury may include in their verdict the pro- 
spective profit of the plaintiff, on his contract 
■with the company, if there had been no an- 
nulment, even if the jury in the former suit 
estimated such profit in their verdict. The 
court, on this point, has no hesitancy in say- 
ing, if the jury are satisfied the supposed 
profit on the contract was taken into con- 
sideration by the former jury, and was in- 
cluded in thetr verdict, it can not be em- 
braced in the verdict to be returned in this 
case. It is a plain principle of law, and an 
obvious dictate of justice, that a party shall 
not have two recoveries for the same cause 
of action. The former action, as appears 
from the record, was in debt, against the 
Wabash Navigation Company, and the 
amount recovered was nearly ten thousand 
dollars. Three of the jurors in that case 
testify that their recollection is distinct,— 
that the prospective profit of the plaintiff 
on his contract with the company was in- 
cluded in theh: verdict In addition to this, 
it is proved by two gentiemen who were of 
counsel in that case, on opposite sides, that 
this daim was insisted on in argument to 
the jury; and they have no doubt, from the 
amount of the verdict, that it was considered 
and allowed by them. This evidence would 
seem to be satisfactory on this point. But 
the present action against the defendants 
as individuals, is not barred by the recovery 
in the former action.. If the jury find that 
the acts charged in the declaration are prov- 
ed, and were done with the malicious mo- 
tives imputed to them, it will be competent 
for them to return a verdict for such dam- 
ages as they may deem just, excluding from 
their computation the amount of any sup- 
posed loss to the plaintiff, from the forfei- 
tm'e of the contract. 



Case No. 8,462. 

OUIiBEBTSON v. GHie SOUTHERN BEUUE3. 

11 Newb. 461.] ^ 
District Court, B. D. Louisiana. Feb. Term, 

Town Obuinances — Collisioit — Steamer and 
Flat-Boat at Pier. 

1. The corporations of cities and towns on the 
Mississippi river, when authorized by the leg- 
islatures of the different states, within which 
those cities and towns are situated, have the 
right to pass rules and regulations relative to 
their landings; and it is the duty of this court 
to respect them. 

2. Testimony introduced to show that the or- 
dinances of the town of Grand Gulf, fixing the 
places of landing for steamboats and flat-boats, 
are rarely enforced by the authorities of the 
town, can have no influence with this court; 
for if the fact be so, it may serve to show a 

* [Reported by John S. Newberry, Esq.] 

* [Reversed by circuit court (case unreported). 
The decree of circuit court was reversed by su- 
preme court in Culbertson v. The Southern 
Belle, 18 How. (59 TJ. S.) 584.] 
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gross dereliction of duty on the part of, those 
who have been charged with the execution of 
those ordinances, but can afford no ground for 
this court to decree that they are to be totally 
disregarded. 

3. Whether the libelant, in taking a position 
for his flat-boat at the landing, did so volunta- 
rily or in accordance with the orders of the 
proper officer having a supervisory control over 
his actions, is not material. If he brought Iiim- 
self within the pale and under the protection of 
the local regulations, he was in his proper posi- 
tion; and the attempt of a steamboat to land 
there, must be considered as an intrusion. 

[See note at end of case.] 

4. Precaution and vigilance on the part of the 
officers of vessels propelled by steam, should be 
increased in proportion to the difficulties of navi- 
gation in particular localities, and in propor- 
tion to the dangers of collisions to which they 
are liable to expose the property of others. 

[See note at end of case.] 

[In admiralty. Libel by 'Wmiam B. Cul- 
bertson, owner of the flat-boat Rainbow, 
against the steamboat Southern Belle 
(Henry B. Shaw, William M. Shaw, Elam 
Bowman, Sidney A. Lacoste, and John I>. 
Sebastian, claimants) to recover damages 
sustained by collision.] 

L. Hunter, for libelant, 

Benjamin, Bradford & Finney, for re- 
spondent. 

McOALEB, Disti'ict Judge. This suit has 
been instituted to recover damages which, 
the libel alleges, were sustained by the libel- 
ant as owner of a flat-boat which was sunk 
by the steamboat Southern Belle. The flat- 
boat was moored at the usual and prescribed 
place of landing for flat-boats, and was stove 
by the steamer, while the latter was attempt- 
ing to land at the same place. The collision 
occurred at Grand Gulf, Mississippi. The 
rules and regulations of the selectmen of 
Grand Gulf, have been brought to the at- 
tention of the coifft, and conclusively estab- 
lish the fact that the flat-boat was in its 
proper place- The corporations of the cities 
and towns on the Mississippi, when author- 
ized by the legislatures, undoubtedly have 
the right to pass rules and regulations with 
respect to their landings; and it is the duty 
of this court to respect and uphold them. 
Testimony has been introduced on the part 
of the respondent, to show that the ordi- 
nances of the town of Grand Gulf, relating 
to the landing, are rarely if ever enforced. 
Such evidence can have no waght with the 
court, for if the fact be so, it may serve to 
show a gross dereliction of duty, on the part 
of those who have been charged with the 
execution of .the ordinances, but can afford 
no ground for this court to decree that they 
are to be totally disregarded. Until they are 
repealed by the authority that enacted them, 
they will be presumed to be in full force, and 
adequate to the pm-pose for which they were 
passed. And it is a matter of no importance, 
whether the libelant in taMng his position at 
the landing, did so voluntarily or in ac- 
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cordance with the orders of the proper officer 
having the supervisory control over his ac- 
tions. If he was within the pale and under 
the protection of the local regulations, the 
court will hold him justified. If he was right 
in the position he occupied, the attempt of 
the steamer to land there must he regarded 
as an intrusion. 

It has been contended on behalf of the re- 
spondents, that the collision was the result of 
an unavoidable accident caused by the vio- 
lence of the wind, which was blowing at 
the time hard on shore. I have esamined the 
evidence most confidently relied on, in favor 
of the respondents, that of the pilot, who was 
at the wheel of the steamer at the time of 
the collision, and who as usual with pilots, 
testifies strongly in justification of his own 
conduct; and I am by no means satisfied, 
that the collision was unavoidable. This is 
a common plea, set up by ofBlcers of steam- 
boats, and is seldom even plausibly sustain- 
ed by evidence. In the present instance the 
plea is unavailing. It is not pretended that 
the violence of the wind was too great for 
the resistance of steam. If such were the 
fact, the boat would have been driven to the 
shore before the attempt to land was made. 
She could not have proceeded with safety on 
her voyage. The force of the wind undoubt- 
edly increased the difficulties of landing; but 
this was only a reason for Increased care and 
caution. This c'ourt has repeatedly held that 
the precaution and vigilance on the part of 
officers of vessels propelled by steam, should 
be increased in proportion to the difficulties 
of navigation in particular locaUties, and in 
proportion to the dangers to which they are 
liable to expose the property of others. 

It has also been contended on behalf of 
the respondents, that there was no light on 
board of the flat-boat at the time of the col- 
hsion, and that she could not, therefore, be 
seen from the steamer until it was too late 
to prevent the occurrence. On this point 
there is a conflict of evidence. The witnesses 
on behalf of the respondents, testify that 
they saw no light, while those who were on 
board the flat-boat at the time of the col- 
lision, testify most positively that a light was 
brought upon deck, about the time the steam- 
boat commenced backing down from the 
wharf-boat That there was a lantern ex- 
hibited on the flat-boat before the collision, I 
have no doubt If it was not seen on the 
steamer, I can only account for the fact upon 
the supposition, that the greater glare of the 
torch hght from the latter, was such as to 
dim if not entirely to obscure in the darkness 
of the night the lesser lights near the shore. 
But besides the existence of a light on the 
flat-boat, we have the evidence of the re- 
spondents' witnesses, that there was clear 
starlight, and some of the witnesses testify 
that the moon was shining at the time. 

An attentive examination of the evidence 
and the arguments of counsel, has led my 
mind to the conclusion that by the obsei-v- 



ance of proper prudence and precaution on 
the part of the officers of the steamer, the 
collision could have been avoided; and that 
no blame can be fairly thrown upon those 
who had charge of the flat-boat I therefore 
pronounce for the damage sustained by the 
libelant to be definitely ascertained by a 
reference to K. M. Lusher, Esq., commis- 
sioner, upon the coming in of whose report 
a final decree wEl be entered. 

NOTE [from original report]. This decree 
was sustained by the supreme court of the Unit- 
ed States, on appeal from the judgment of the 
circuit court [decision not reported], by which it 
was reversed. 

[NOTE. The opinion of the supreme court, 
delivered by Sir. Justice McLean, set forth, as 
the reasons for sustaining the decree of the dis- 
trict court that, the regulation as to the land- 
ing places at Grand Gulf being generally known, 
it was immaterial whether it was established 
by ordinance or by general usage; that the 
Rainbow was not negligent in failing to carry 
a light; and that the fault lay with the South- 
ern Belle, in not landing above the wharf boat, 
in failing to keep up sufficient steam to control 
her, and in failing, through the lack of vigilance 
of her officers, to see the wharf boat in time 
to take measures to avoid the casualty. Oul- 
bertson v. The Southern Belle, 18 How. (59 
U. S.) 584.] 
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CULBBBTSON v. STILLINGEK. 

[Taney, 75.] » 

Circuit Court, D. IMaryland. April Term, 1846. 

Bond by Executor to Seirbty — Action— Cosnr- 
Tioxs — Set-Opp — Subsequent Agkeement by 
Surety — Esfokoemest in Equity. 

1. An action at common law, upon a bond, 
must be determined according to the rules at 
common law, and without reference to the re- 
lief which the defendant might obtain in a 
court of equity. 

2. A bond given by an executor for the pay- 
ment, to his surety, of one-half of his commis- 
sions, from time to time, as they may be al- 
lowed, in consideration of his consenting to be- 
come such surety, is a valid instrument. 

3. The law will not annex to such a bond a 
condition precedent, that the surety shall con- 
tinue solvent till the estate is finally settled, be- 
fore he will be entitled to any of such commis- 
sions. 

4. The premium paid by the executor' to the 
new sure^, if additional security be required 
by the orphans' court, is not a legal set-ofiE to 
an action on such bond. 

5. But counsel fees paid by the executor, in 
establishing the amoimt of his commissions, will 
be a proper credit on the portion of commis- 
sions to be paid to the surety, in proportion to 
the share of said commissions which ^e surety 
is to receive. 

6. An agreement by the surety, not under seal 
(executed after the bond), not to claim any part 
of the commissions which may accrue during 
the lifetime of the testator's widow, will not 

^ [Reported by James Mason Campbell, Esq., 
and here reprinted by permission.] 



[6 Fed. Cas. page 943] 



be considered a condition annexed to the bond, 
nor a release or defeasance thereof. 

7. Such agreement would be enforced in a 
court of equity. 

8. ITpon proceedings in equity the question 
would be open, as to what deduction ought to 
be made, for a premium paid by the executor, 
to procure a new surety required to be given by 
him in consequence of the first surety becommg 
insolvent. 

9. And upon such proceedings in equity, the 
question also would be open, as to whether the 
bond given to the first surety would create a 
liability to pay any part of the commissions ac- 
crued after the said surety had become in- 
solvent. 

This was an action of .debt, brought the 
9i±L December, 18M, upon a bond, executed 
by the defendant Thomas Chambers, whose 
assignee in bankruptcy [Samuel D. Gulbert- 
son] was the plaintiff in the* suit The con- 
dition of the bond was as follows: "Where- 
as, by the last will and testament of Michael 
Riddlemoser, late of Baltimore county, de- 
ceased, the above-bound Michael Stillinger 
was appointed one of the executors of said 
last will and testament, and, by the renun- 
ciation of the other persons named as co- 
executors in said last wiU and testament, 
since its execution and admission to probate 
in the orphans' court of Baltimore county, 
has become sole executor: and whereas, the 
said above-bound Michael Stillinger has 
found much difficulty in procuring such se- 
curity for the faithful discharge of his duties 
as executor as aforesaid, as would be re- 
ceived as sufficient by said orphans' court, 
and has applied to the said Thomas Cham- 
bers to become one of his said securities, 
and in consideration of the risk, and trouble 
and responsibility, that would be incurred 
by the said Thomas Chambers, in becoming 
one of his said secm-ities as executor as 
aforesaid, has agreed to account for and pay 
over to the said Thomas Chambers, from 
time to time, as the same may be received 
and allowed by the said orphans' com't, one- 
half of the sum or amount of money, that 
may be allowed to the said Michael Stillinger, 
for his commissions, as executor as afore- 
said, by the said orphans' court, for the 
sole use and benefit of the said Thomas 
Chambers; ' and whereas, the said Thomas 
Chambers has agreed to become one of the 
securities of the said Michael Stillinger, as ex- 
ecutor as aforesaid: Now the condition of the 
above obligation is such, that if the above- 
bound Michael Stillinger shall well and ti-uly 
account for, and pay over to, the said Thomas 
Chambers, his executors, administrators or 
assigns, for his and their sole tise and benefit, 
from time to time, as the same may be re- 
ceived and allowed by the said orphans' 
court, one-half of the sum or amount of 
money, that may be allowed to the said 
Michael Stillinger, for his commissions, as 
executor as aforesaid, by the said orphans' 
com-t; and shall well and faithfully, in all 
respects, discharge his duties as executor as 
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aforesaid, then the aforegoing obligation to 
be void and of none effect, otherwise to be 
and remain in full force, virtue and effect 
in law. Michael StiUinger. (Seal.) Signed, 
sealed and delivered in presence of James 
Kernan." 

On the day of the date of this bond, the 
said Chambers and Stillinger signed the fol- 
lowing agreement: "It is agreed and under- 
stood between the subscribing parties, that 
the said Chambers releases all his claim 
and right to certain commissions on the rents 
and proceeC- of the estate of Michael Kid- 
dlemoser, vested in him by agreement, ex- 
ecuted this day, between the said parties, 
during the lifetime of the widow of said 
Michael Riddlemoser. "Witness our hands, 
■this 15th day of January, 1833. Thomas 
Chambers. Michael Stillinger. James Ker- 
nan." 

The defences taken by the defendant were 
— (1) The above agreement was a defeasance 
of the bond to the extent of the commis- 
sions allowed anterior to the death of the 
widow of said Biddlemoser. (2) That ad- 
ditional security upon the bond of Stillinger 
was ordered by the orphans' court, in con- 
seq.uence of the reputed insolvency of Cham- 
bers; that Chambers was called upon to 
furnish such additional security, but failed 
to do so, and the same was procured by 
Stillinger himself, prior to the death of Mrs. 
Riddlemoser (for which he had to pay §2000), 
and therefore, the plaintiff was not entitled 
to recover for any of the commissions al- 
lowed after such new security was given, 
(3) That the said Chambers was insolvent 
at the time of the execution of the bond 
sued on. (4) That said Chambers became a 
bankrupt before the settlement of the estate, 
and that -he ceased to be a security on the 
bond of Stillinger, after such bankruptcy, 
and his assignee was not entitied to recover 
any part of the commissions accrued after 
such bankruptcy. (5) That the defendant 
was entitled to a credit of $700, being one- 
half of fees paid to counsel, employed by 
him to establish the amount of commissions 
received by him. 

William Schley, for plaintiff. 

G. L. Dulaney and Wm. Meade Addison, 
for defendant. 

TANEY, Circuit Justice.^ This beuig an ac- 
tion at law upon a bond, the questions which 
arise upon the case stated, must be decided 
according to the rules at common law, and 
without reference to the relief which the 
defendant might obtain in a court of equity. 

1. We think the bond is a valid conti*act, 
and not contrary to the policy of the law; 
undoubtedly, any agreement to pay money, 
in order to obtain an appointment to a public 
office, would be void; but if this principle 
extends to the appointment of an adminis- 
trator by the orphans' court, yet it will not 
embrace the case before us; for the money 
was not to be paid to assist the party in 
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procuring the appointment He had already 
been selected and appointed executor by the 
testator, who had, unquestionably, a right 
to make the appointment; and the money 
was to be paid for the purpose of enabling 
him to execute the duties of his appointment, 
and to carry into effect the wishes and in- 
tentions of the testator. 

2. Neither is the continued availab'lity of 
the securily given, until the estate was final- 
ly settled, a condition precedent, to be per- 
formed by Chambers,. befoi-e he bsc.ime en- 
titled to any part of the commissions; on 
the contrary, his share was to be paid to him, 
fr6m time to time, as the commissions ac- 
enied and were allowed by the orphans' 
court, and it was not to wait for the final 
settlement, before it became due and pay- 
able. 

3. The premium paid to the new surety, 
when additional security was required by 
the com-t, is not a legal set-ofP in this ac- 
tion. Chambers did not contract to furnish 
it, if called for; nor make any contract, ex- 
press or implied, to reimbtirse the amoimt 
paid by the defendant And, sitting in a 
court of law, we cannot apportion the premi- 
um contracted to be paid to Chambers, upon 
the ground that there has been an accidental 
failure of a part of the consideration for 
which this premium was to be paid. 

4. The executor had, undoubtedly, a right 
to employ counsel, and there is no evidence 
to show that the fee paid was imreasonable 
or unusually high. It is, therefore, a legal 
credit against the present claim, in propor- 
tion to the share of the commissions to which 
Chambers is entitled. 

5. The agreement between Chambers and 
Stillinger, as to the commissions in the life- 
time of the testator's widow, is not a condi- 
tion annexed to the bond. It Is not en- 
dorsed upon the bond delivered to Chambers, 
but is a separate instrument and upon the 
face of it was executed after the bond, al- 
though upon the same day; for it refers to 
certain rights, which Chambers had acquired 
upon the bond, and agrees to release them. 
And as this instrument is not under seal, 
it cannot operate as a release or defeasance. 

Undoubtedly, it would be enforced in a 
court of equity; and, upon a proceeding 
there, the question would also be open as to 
the deduction proper to be made on account 
of the new security required by the coiu't; 
and whether, upon principles of equity. 
Chambers was entitled to any share of the 
commissions which aca-ued after his name 
had ceased to be available as a surety, and 
his credit become insufficient to protect the 
executor in the possession of his letters tes- 
tamentary. 

But upon the case stated we think the de- 
fendant has no defence at law, and there- 
fore direct the judgment to be entered on 
the verdict, with interest tmtil paid, deduct- 
ing first the one-half of the counsel fee. Ver- 
dict and judgment for the plaintiJQf. 
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CULBERTSON v. WABASH NAY. CO. 

[4MeIrfan, 5M.]^ 

Cureuit Court B. Indiana. May Term, 184&. 

JUBISDIOTIOK— COBFOBATIOS OF TwO StATES— 
PliEADING DeMURREK. 

1* A company incorporated by a law of In- 
diana, and also a law of Illinois, to improve the 
navigation of the Wabash, which constitutes, to 
some extent, the boundary between the two- 
states, the general place of meeting of the di- 
rectors to do business being in Indiana, the rec- 
ords being kept there, suit may be brought by, 
or against the corporation in that state. 

_ 2. If a plea answer only a part of the count 
in the declaration, it is demurrable. 

[At law. Action by Samuel Culbertson 
against the Wabash Navigation Company to 
recover for a breach of contract] 

Smith & Mai-shall, for plauatifC. 
Judah & Sullivan, for defendant 

OPINION OF THE COURT. This action 
is brought on. a contract to improve the navi- 
gation of the Wabash river, hy various works 
specified, which were to be completed on the 
1st of November, 1848, dated 24th of Au- 
gust 1847. And it was provided that if at 
any time the party of the first part shall 
refuse or neglect to push the work in a man- 
ner that will warrant its completion within 
the time specified, or to do the same in a 
workmanlike manner, and agreeably to said 
writing, the engineer may, at his discretion, 
declare said writing forfeited, which declara- 
tion of forfeiture should exonerate the de- 
fendants from all obligations and liabilities 
arising from said writing; and that one-sixth 
per centage on the whole work then due shall 
be forfeited to the said defendants. And it 
was agreed that the decision of the engineer 
should be final. The right to change the con- 
tract was reserved in the company, and the 
plaintiff alleges, that the contract was so 
changed as greatly to increase the labor, ex- 
penditure and materials, so that the work 
could not be completed within the time lim- 
ited. 

The defendant filed: (1) A plea to the 
jurisdiction of the court— that the defendant 
is not a corporation created by, and transact- 
ing its business within the state of Indiana, 
but was constituted by the states of Indiana 
and Illinois. By the act of 13th January, 
1846, made dependent upon the consent of Il- 
linois. That the consent of Illinois was 
given 30th January, 1847, whereby the above 
company was incorporated, and that the 
company was organized under both laws. 

(2) That of the six directors, two of them 
reside in Illinois and are citizens of that state. 

(3) That the business of the company, the 
erection of certain works on the Wabash 
river, the banks of which ai*e within the pe- 
culiar jurisdiction of each of said states, and 

^ [Eeported by Hon. John :McLean, Circuit 
Justice.] 
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the other part is within the concurrent jnris- 
diction of tlie said states. (4) That the di- 
rectors have met as well in the state of Illi- 
nois as in the state of Indiana, for the trans- 
action of their business, as its nature render- 
ed it convenient And that there is no par- 
ticular place of business established for said 
company by the act or by the laws of the 
company. (5) That the stocltholders are citi- 
zens of Indiana and Illinois. (6) That Cul- 
bertson, the plaintiff, is a stockholder. Rep- 
lication that the president and secretary re- 
side in Indiana— directors were there elected, 
and that Vincennes is the place of business, 
etc. Demurrer, etc. 

The defendant filed a special demurrer to 
the declaration. And the plaintiff demurred 
to the sixth and seventh pleas, filed by the 
defendant The declaration avers the plain- 
tiff to be a citizen of Pennsylvania, and com- 
plains of the "Wabash Navigation Company, 
a citizen of the state of Indiana," etc. 

By the decision of the case [Cincinnati, L. 
& O. B. Co. V. Letson] 2 How. [43 U. S.] 49T, 
the right of a corporation, to sue in the 
com-ts of the United States, as a citizen of 
the state in which its business is done, is 
recognized, without regard to the citizenship 
of its stockholders. Under the prior deci- 
sions, jurisdiction was taken from the citi- 
zenship of the stockholders, which created 
embaiTassment and deprived many corpora- 
tions from suing in the courts of the United 
States. To give them the rights of citizens 
of the state where their business is done, 
carries out more perfectly, the intention of 
congress, by enabling citizens of different 
states to sue in the federal courts. 

The question now before us is one that has 
not, it is believed, arisen in any of the federal 
courts. It is argued that as the corporation 
derives its function from botb states to ac- 
complish an important work, on a river, 
which is the boundary of both, at least to 
a certain extent, that the com*ts of the Unit- 
ed States can not tsike jurisdiction, as the 
place of business of the corporation is in 
both states, and not exclusively, in either. 
Illinois having assented to tbie work, and 
conferred on the corporation the necessary 
powers, so far as its jurisdiction is concerned, 
there can be no doubt as to the powers of 
the corporation. And the question is, as to 
the locality of the place in which the business 
of the corporation is done. Under the joint 
act of two states, the powers conferred to 
be exercised for the benefit of both, may be 
exercised in either. The act does not re- 
quire the business to be done in either state, 
as regards the action of the directors; the 
work is to be done in both. But we are not 
now speaking of the manual labor required, 
whether it be on one side of the river or 
the other, but as to the power to malse the 
contract, and to superintend the work. In 
this respect it would seem the claim of Indi- 
ana is paramount to that of Illinois. The act 
was first passed in Indiana, the company 
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was organized in it, the president and secre- 
tary have constantly resided in Indiana, and 
a majority of the directors, and their princi- 
pal business, at least, has been done at Vin- 
cennes, the residence of the president and 
seeretaiy. And if, in one or more instances, 
the directors have met, in Illinois, to judge 
of a work to be constructed, it does not affect 
the general residence in Indiana. The books 
of the company are kept in Vincennes, in In- 
diana, which is the general place of meeting, 
and where the business of the directors is 
partially done. This, we think, is sufficient 
to make the defendant responsible to the 
jurisdiction of Indiana, and would enable 
the corporation to bring suit in that state. 
And we suppose that the corporation might 
also sue in Illinois. On the principle of 
comity a corporation may sue in a state, other 
than that which creates the corporation; and 
in this case there is more than comity. There 
is a legal sanction to the corporation by the 
laws of Illinois. "We think, therefore, that 
the jxnrisdiction of this comrt may be sustain- 
ed in this case. The plaintiff is alleged to be 
a stockholder in the corporation, but this, we 
suppose, does not prevent him from suing 
the company under the contract His in- 
terest in the company extends to the stock 
he has subscribed and the consequent rights 
of one of the corporators; but he is indi- 
vidualized in the contract, and whilst he 
would be held, under it, individually respon- 
sible, he must have a remedy against the 
corporation for any failmre on its part 

A special demm-rer is filed to the declai-a- 
tion. After stating the power by the de- 
fendant to alter the contract, the declaration 
avers, "that after the making and delivery 
of said writing obligatory the said defendant 
altered said specifications and greatly in- 
creased the amoimt of work to be done by 
said plaintiff imder said contract to wit: in 
the sum of five thousand dollai-s, and there- 
by so increased the amount of labor to be 
done and materials to be furnished by plain- 
tiff and said Isaac, that they could not per- 
form the same within the time specified 
therein." The cause of demurrer assigned is 
a want of certainty in the excuse, for not 
performing the contract within the time lim- 
ited. On a genei-al demiin-er we suppose the 
declaration might have been sustained, but ■ 
it is not good on a demiu-rer where the causes 
are assigned. The specifications may be con- 
sidered more a matter of form than sub- 
stance. But it is proper that the defendant 
should have reasonable notice of the altera- 
tions in the contract by way of excuse, that 
the defendant may meet them by proof. In 
this respect we think, the declaration is 
defective and that the demm-rer must be sus- 
tained. The sixth plea alleges that the de- 
fendant did not alter the contract so as to 
increase the amount of work- to be done, so 
that the same could not be completed within, 
the time limited. This plea answers only a 
part of the second count in the declaration. 
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The plaintiff alleges that he was prevented 
from going on with the work. To this im- 
portant allegation no answer is given. The 
plea, therefore, that the alterations did not 
so increase the labor of the defendant so 
that the same could not be completed within 
the time limited, answers only a part of the 
allegation in the eoimt, and the plea is, there- 
fore, defective. The demurrer to it is sus- 
tained. On the same ground the demuiTer 
must be sustained to the seventh plea. That 
plea avers that the alterations mentioned in 
said second count did not require any ex- 
tension of the time, but does not answer the 
other and important averment in the count, 
that the plaintiff was prevented from going 
on with the contract 

On application, leave is given to plaintiff 
and defendant to amend their pleadings. 

[NOTB. On the trial of this cause on the 
merits, the plaintiff had a verdict, and recovered 
a judgment for an amount approximating $10,- 
000. See the statement in Case No, 3,461.] 



Case Wo. 3,466. 

CULL V. ALLEN. 

[1 Cranch, C. C. 45.]* 

Circuit Court, District of Columbia, Dec. 
Term, 1801. 

Practice — Pleading — Foreign Judgment. 

Oyer of the record of a judgment of another 
state will not be given if not prayed before the 
expiration of the rule to plead. 

Debt on a judgment of a court in Vermont 
A rule to plead was laid at June term, 1801. 
THE COURT at September term was wholly 
occupied in the trial of the cause of Forrest 
V. Hanson [Case No. 4,942]. 

The defendant now prays oyer of the judg- 
ment and record of the recovery. And the 
plaintiff moves for judgment on the rule to 
plead. 

THE COURT refused to compel the plain- 
tiff to give oyer of the record; permitted 
the defendant to plead by ten o'clock the 
next day; and continued the cause. 



OUT^LERTON (UNITED STATES v.). See 
Case No. 14,899. 

GULLEY (DONOBCUE v.). See Case No. 3,- 
991. 



Case No. 3,466. 

CULLY V. BALTIjMORE & O. Ev CO. 

[1 Hughes, 536.] = 

District Court, D. Maryland. Nov. Term, 1876. 

Civil. Rights— Public Conveyance — Citizen. 

1. The act of congress of ;March 1, 1875 [18 
Stat. 33.5], entitled "An act to protect all citizens 

^ [Reported by Hon. Winiam Cranch, Chief 
Judge.] 

- [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 



in their civil and legal rights," so far as it seeks 
to inflict penalties for the violation of rights 
which belong to citizens of a state, as distin- 
guished from citizens of the United States, was 
the exercise of a power not authorized by the 
constitution of the United States, 

2. The privilege of using for local travel any 
public conveyance, is in general a right which 
belongs to a person as a citizen of a state, and 
not as a citizen of the United States; and the 
denial of that privilege (except where it is 
charged in the pleadings, and proved in evi- 
dence to have been on account of race, color, 
etc.), does not subject to the penalties of the 
said act of congress. 

This case [brought by Harriet B. Cully] 
was one of eighteen suits brought against 
the company in which each of the plaintiffs 
sought to recover the penalty of §500 im- 
posed by the supplemental civil rights act 
of 1875, on the ground that the company 
had discriminated against them on account 
of their color by refusing them admission 
to a car with white passengers, but com- 
pelling them to occupy a separate and in- 
ferior car. On several prayers for instruc- 
tions to the jury, submitted by counsel on 
either side, the judge gave the following 
opinion. 

Archibald Stirling, Jr., U. S. Atty., and 
Henry 0. "Wysham, for plaintiff. 

John H. Latrobe, J. K. Cowan, and Jas. 
A. Buchanan, for defendant 

GILES, District Judge. The case of CvUly 
V. Baltimore & O. R. Co. is one of consid- 
erable importance, and the interest taken in 
it by a large class of our fellow-citizens in- 
duced me to do what I very seldom do— post- 
pone the decision from yesterday until such 
time as I could carefully review the author- 
ities bearing upon the subject. This I had 
an opportunity of doing last night, and I 
will now announce the conclusion at which 
I have arrived: 

Allusion has been made by the learned 
district attorney to two previous decisions 
of this tribunal I will remark that a case 
similar to the one now being tried was never 
at any previous time before this court. The 
cases to which the learned district attorney 
alluded, were those of Thompson v. Balti- 
more City Pass. R. Co. [Case No. 13,941], and 
Field V. Baltimore City Pass. R. Co. [Id. 
4,763], in both of which eases recovery was 
had. In the Case of Thompson it was an 
action brought hy a citizen of Virginia 
against the City Passenger Railroad Com- 
pany for ejecting him from one of its sti'eet 
cars, upon the gi'ound that he was a colored 
party, and had no right to ride inside of the 
car. I held in that case that since the col- 
ored race was made citizens of the United 
States by the first section of the fourteenth 
amendment, any discrimination of that kind 
made by any public conveyance against 
them, gave them a right of action for such 
damages as they may have sufifei'ed. That 
case was brought in this coturt, and its juris- 
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diction sustained, because while the plaintiff 
was a citizen of Virginia, the company was 
a company incorporated by the state of Mary- 
land, and I should so hold again. The case 
of Field V. Baltimore City Pass. B. Co. was 
a similar case. It was the case of a colored 
person, a citizen of New Jersey, who had 
been denied the right to ride in the 'City Pas- 
senger Railway cars. He brought his action 
against the passenger raihoad company and 
recovered. I held, the jurisdiction to be 
perfectly dear, that no carrier of passengers, 
no pub'-i<J conveyance, after the colored people 
were made citizens of the United States, 
could deny them the privilege which other 
passengers received. Those are the only two 
cases of that character that have ever come 
before me. 

There were two cases with- regard to the 
fifteenth amendment, or right of suffrage. 
The case of U. S. v. Mason [Case No. 15,734], 
from Kent county, and U. S. v. Schumenant 
pcd. 16,236], in Anne Arundel county. I held 
in those cases that while the right of suffrage 
had not been granted by the fifteenth amend- 
ment, yet there had been granted a right not 
to be discriminated against, and the learned 
pleader of this court, with his usual caution, 
had embraced in these indictments the fact 
that they were rejected because they were 
colored people, and on account of their race, 
color, and previous condition of servitude, and 
I held, therefore, that while the congress 
could not give the right of suffrage they 
could protect it I held, although the section 
looked to hostile legislation by the states, yet 
that under the last clause of the section, 
which gave them the right to enforce it by 
appropriate legislation, while they could not 
act criminally upon the state, they could pun- 
ish those persons who denied to them the 
right to be protected- against discrimination, 
the article in the constitution of the United 
States guaranteeing protection to the citizens 
in that regard. In that view I think 1 am 
sustained by the late decisions on that point. 
I merely allude to this, as my friend, the 
learned district attorney, alluded to the de- 
cisions of this tribunal in former cases. The 
question presented in the present case is a 
very different one. You will now observe 
the reason why I inquired of the district at- 
torney, before the argument proceeded, upon 
what article of the constitution of the United 
States he founded the right to ride in cars en- 
gaged in the local travel of the state. You 
will observe the point of that question and 
its pertinency. Now what does it say? "All 
persons born or natiu-alized in the United 
States, and subject to the jurisdiction there- 
of, are citizens of the United States and of 
the state where they reside." That makes 
them citizens. They are all citizens entitied 
to every right which a white citizen has in 
the states, and- entitied to all rights which 
citizens of the United States possess in each. 
"No state shall- make or enforce any law 
which shall abridge the privileges or immu- 



nities of citizens of the United States." Now 
the supreme court has held— and these deci- 
sions have all been since I decided the cases 
to which I have referred— in the case of U. 
S. V. Reese [92 U. S. 214], and the Slaughter- 
house Cases [16 Wall. (83 U. S.) 36; 10 Wall. 
(77 U. S.) 273; 111 U. S. 746, 4 Sup. Ct 652], 
that this article of the constitution onl3' pro- 
tected such rights as belonged to a citizen of 
the United States. We all know the history 
of the Slaughterhouse Cases. There the leg- 
islature had undertaken to provide an abat- 
toir, covering all the city, and saying no 
hogs, and no cattie, etc., should be slaugh- 
tered in any other place than within this in- 
closure, and that every butcher should carry 
his animals there to be slaughtered. The 
parties, who were butchers in New Orleans, 
thought this was an infringement, and that 
they were protected. They thought, as no 
doubt the pleader in this case thought, that 
all rights of a citizep. were protected under 
this article of the constitution, and suits were 
brought to test the validity of this act. 

The supreme court (and that was a case 
that came up under this very section) held 
there that the first clause of the fourteenth 
article was primarily intended to confer citi- 
zenship on all persons born or naturalized 
in the United States, and to declare them 
citizens of the United States, and citizens of 
the state wherein they resided, and it recog- 
nized the distinction between citizens of a 
state and citizens of the United States. The 
second clause, and the one we are deal- 
ing with here, protects from the hostile leg- 
islation of tbe states the privileges and im- 
munities of citizens of the United States as 
distinguished fi'om the privileges and immu- 
nities of citizens of the states, and they go 
on therefore to declare in that decision that 
the law of Louisiana in regard to the Slaugh- 
terhouse Case was no violation of the four- 
teenth amendment, and the party there had 
no protection under it; that for all privileges 
and immunities guaranteed to a citizen by 
the laws of his state, he must look to the 
state and her ti'ibunals for protection and 
for redress, but for immunities and privi- 
leges which belong to him as a citizen of the 
United States, as such, this article protected 
him, and he could seek his recovery in the 
courts of the United States. And the court 
in its opinion (and it is a very able opinion) 
say, "It may be asked what, if any, are the 
rights of citizens of the United St;\tes as 
such?" The court enumerated a great many. 
"The right to ti'avel to the national capital on 
business of the government, the right to pro- 
ceed to a port of the United States for for- 
eign travel, and many others of a similar 
character, are rights which belonged to a 
citizen of the United States, from the organi- 
zation of the government, and from its in- 
ception, independent of any special legisla- 
tion, and it is only such rights that this arti- 
cle intended to protect I need not go 
through with all the cases. It is carried out 
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in the cases of U. S. v. Reese [supra], and 
U. S. V. Cruikshank [92 U. S- 542]. But the 
Saughterhouse Case was the first one that 
announced this doctrine, and it "was the first 
one that called the attention of the people of 
this country to the distinction between rights 
that belonged to citizens of the states, and 
the rights which belonged to the citizens of 
the United States as such. 

Now, gentlemen, if that is the law, and cer- 
tainly no one can read those authorities with- 
out being convinced, for the supreme court 
hare never been clearer than they have been 
on this subject; whatever might have been 
my views before, it has always been my privi- 
lege and my pleasure, as it is my duty to 
carry out the decisions of that high tribunal. 
Taking, therefore, this view of the case, gen- 
tlemen, I shall give one instruction which ends 
the case, and the jury will render the ver- 
dict for the defendant. Here is my instruc- 
tion: I reject all the other prayers. I would 
remark that I have not considered one propo- 
sition argued by the learned counsel for the 
defendant here, and argued by the learned 
district attorney with regard to the charac- 
ter of this action. I should rather be inclined 
to think that the district attorney, in his ar- 
gument, was right; that while it is an action 
for a penalty, it is an action at law, and the 
parties, therefore, would have the same rules 
applied to them as they would in any other 
action at law. But I have not looked at the 
authorities on that point. The act of con- 
gi*ess of March 1, 1873, under whicb this ac- 
tion is brought, so far as it seeks to inflict 
penalties for the violation of any or all rights 
which belong to citizens of a state, and not 
to citizens of the United States as such, was 
the exercise of a power not authorized by 
any provision of the constitution of the Unit- 
ed States, and as the privilege to use for lo- 
cal travel any public conveyance is not a 
right arising under the constitution of the 
United States, there can be no recovery of 
the penalty sued for in this case, and the 
jury will render their verdict for the defend- 
ant. 

Exceptions to the ruling of the court were 
reserved by the United States attorney, and 
the case went to the supreme court of the 
Unied States. 

The jury were then polled, and in accord- 
ance with the instructions of the court ren- 
dered their verdict for the defendant. The 
cases of the seventeen other plaintiffs were 
disposed of by this result. 



CULPEPER COUNTY (JENKINS v.). See 
Case No. 7,261. 
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CULVER V. CALENDER. 

[The case reported under above title in 5 Law 
Rep. 125, is the same as Case No. 2,307.] 
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OULYER et al. v, CRAWFORJD COUNTY. 

[4 Dill. 239;* 4 Gent. Law J. 198; 4 N. Y. 
Wkly. Dig. 145.] 

District Court, W. D. Arkansas.' Nov., 1877. 

Jdrisuictiox of United States Circuit Courts 
— AaiocNT IN Dispute. 

1. To give the circuit court jurisdiction, the 
matter in dispute must exceed, exclusive of 
costs, the sum of §500, and, in actions upon a 
money demand, the court, in passing on the 
question of jurisdiction, will look to the amount 
stated in the body of the complaint, and will 
not be governed alone by the amount in the 
prayer for judgment. 

2. In a suit seeking to recover an amount that 
is not fixed, and which amount can be ascer- 
tained only by trial, the plaintifE can obtain a 
standing in court by laying his damages at the 
reoLuisite sum. 

Yonley & Whipple, for plaintiffs. 
Hugh F. Thomason, for defendants. 

PARKER, District Judge. The complaint 
In this case contains four counts, each one 
being based upon a written promise of the 
county to pay a sum of money therein speci- 
fied, such promise in writing being what is 
commonly called and known as county scrip, 
or a county warrant The warrants sued on 
are set out in the several counts in haec 
verba. From these warrants, so set out and 
made a part of the complaint^ it appears that 
the whole amount which the plaintiffs could 
recover would be less than five hundred dol- 
lars. The plaintiffs pray judgment for sis 
hundred dollars. The defendant files a mo- 
tion to dismiss the suit, for the reason "that 
it appears upon the face of the complaint 
that the sum in controversy does not exceed 
the sum or value of five hundred dollars." 

The plaintiff claims in argument that the 
jmdsdiction of the United States circuit court, 
as to the subject matter of the suit, is fixed 
by the amount claimed in the prayer of the 
complaint Section 1 of the act of the 3d of 
March, 1875 [IS Stat 470], provides "that 
the circuit courts of the United States shall 
have original cognizance, concurrent with the 
courts of the several states, of all suits of a 
civil nature at common law or in equity, 
where the matter in dispute exceeds, exclu- 
sive of costs, the sum or value of five hun- 
dred dollars;" and, of course, when the ac- 
tion is betrsveen certain parties therein 
named. The question presented in this case 
is: How is the sum or matter in dispute to 
be ascertained?— by going to the whole com- 
plaint, or to the prayer alone? 

The sum or matter in dispute must exceed, 
exclusive of costs, the sum of five hundred 
doUars. There are no very recent decisions 
bearing directiy upon the point in contro- 
versy in this case. We find, however, that 
the law regulating the removal of causes 

* [Reported by Hon. John P. Dillon, Circuit 
Judge, and here reprinted by permission.] 

= The district court for the western district 
of Arkansas has circuit court powers. 
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from state courts to federal cotirts, has a 
provision in regard to the amount in con- 
ti'oversy, in the precise language of the one 
set out above. Judge Dillon, in his "Re- 
moval of Causes from State Courts to Fed- 
eral Coiu:ts," while treaiing of the law in 
regard to removal of causes, page 24, says: 
"The value of the matter in dispute for the 
purposes of removal is to he determined by 
reference to the amount claimed in the dec- 
laration, petition, or biU of complaint In 
actions on a money demand, the value in dis- 
pute is the debt and damages claimed, as 
stated in the petition or declaration, and in 
the prayer for judgment For . example, if 
the action be on a note for a fixed sum, and 
the principal and interest and damages do 
not altogether exceed five hundred dollars, 
it is not removable, although the prayer for 
judgment may be for an amount greater than 
five hundred dollars." The prayer for relief 
is generally regarded as forming no part of 
the cause of action, and as having 3jo effect 
upon it, and as furnishing no test or criterion 
by which Its nature may be determined. 
Pom. Rem. & Rem. Rights, p. 630, § 580. 

This is either true or false. If it is true, 
a couit of limited jurisdiction must go to the 
statement of the cause of action contained 
in material parts of the complaint or decla- 
ration, in a case where a suit is upon a money 
demand or fixed amount If it is not true, 
then the prayer is bad, because it is incon- 
sistent with the other parts of the complaint 
or declaration. If it is bad, it is sm*ely a 
very imcertain test from which to ascertain 
jurisdiction. Of course, in a suit for \mas- 
cei-tained damages, the only test of the 
amount in dispute is found in the prayer for 
relief. But, under the rules of pleading, the 
plaintiff, when he sues upon a money de- 
mand, if it be on a written promise to pay, 
or an account, must at least set out the sub- 
stance of his written promise or his account 
in his complaint, and must make such writ- 
ten promise or account a part of his pleading. 
Then, in that case, there is no trouble in as- 
certaining the true amount in conti-oversy, 
by looking at the body of the complaint In 
the case of Judson v. Macon Co. [Case No. 
7,568], the same being a suit upon coupons 
of a county, Judge Dillon evidentiy went 
to the whole complaint to ascertain the to- 
tal amount in controversy. It is true that 
the jinrisdiction is not to be determined by 
the amount of the judgment recovered. By ■ 
matter in dispute is meant the subject of 
litigation— the matter for which the suit is 
brought and on which issue is joined. In an 
action on a money demand, the matter in dis- 
pute is the debt claimed; and its amount as 
stated in the body of the complaint, and not 
merely the damages alleged in the prayer for 
judgment at its conclusion, must be con- 
sidered in determining the question whether 
the com-t can take jurisdiction. 

In the section of the law regulating the 
appellate jurisdiction of the supreme court 1 



of the United States, it is provided that the 
matter in dispute shall exceed the sum of 
(now) five thousand dollars. Upon a statute 
similar to this, it was held by the supreme 
court, in Lee v. Watson, 1 Wall. [68 U. S.] 
337, that "the matter in dispute, in an action 
upon a money demand, is the debt claimed 
and its amount as stated in the body of the 
declaration, and not merely the damages al- 
leged in the statement, in the prayer for 
judgment at its conclusion." The same rule 
is foimd in 1 Abb. U. S. Pr. p. 336; Phil. Pr. 
78; Conkl. Pr. 132. 

In this case, the amount is a sum certain 
fixed by contract, which the plaintiff is 
obliged to set forth, and from which it may 
be seen that the sum sued for is less than the 
requisite sum to give this court jurisdiction. 
In such a case the court, in determining a 
matter of so much importance as its jmisdic- 
tion, must look to the whole complaint, and 
not to the prayer alone. 

In a suit to recover an amount that is not 
fixed, and which amount can be ascertained 
only by trial, the plaintiff can obtain a stand- 
ing in com-t by laying his damages at the 
requisite sum. 

Motion sustained. 



Case Wo. 3,469. 

CDDVER et al. v. WOODRUFF COUNTY. 

[5 Dill. 392.] 1 * 

Circuit Court, W. D. Arkansas. 1878. 

Federal Jurisdiction — Transpeb of Codnties 

PROM One Judicial District to Another. 

1. The act of congress of January 31, 1877 
[19 Stat 230], taking certain counties out of the 
western district and placing them in the eastern 
district of Arkansas, is silent as to cases then 
pending in the western district against residents 
of these several counties; such cases remain 
and are to be tried by the United States court 
for the western district. 

2. Where the status of parties is such as to 
give a federal court jurisdiction, a change of 
such status pending the suit does not affect 
the jurisdiction. 

The plamtiffs in this cause [Culver, Page, 
Hoyne & Co.] file their motion for an order 
transferring this case to the disti-ict com-t of 
the United States for the eastern disti-ict of 
Arkansas, for the reason that the county 
defendant has, by act of congress, been 
transferred to said eastern district This 
case was pending in this court on the 31st 
of January, A. D. 1877, the date of the pas- 
sage of the law of congress transferring 
Woodruff, with other counties in the state, 
to the eastern district of Arkansas. Wood- 
ruff county, prior to that time, was in the 
western disti-ict The plaintiffs were non- 
residents, and this eom*t at the time of the 
bringing of this suit had jurisdiction of the 
same. 

Tonley & Whipple and J. H. Glendenning, 
for plaintiffs. 

^ [Reported hy Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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PARKER, District Judge. On the question 
raised by this motion, the court holds the 
Isiw to be, that, when jurisdiction has once 
attached, no subsequent change in the rela- 
tion or condition of the parties in the progress 
of the cause ■will deprive the court of jui*is- 
dietion over the cause, or over any proceed- 
ing touching the execution of the judgment. 
It is clear that the jm'isdiction depends on 
the state of things existing at the time the 
action is brought, and that after it is once 
vested it cannot b6 ousted by subsequent 
events. Now, if a suit is brought in this 
com-t by a non-citizen of the state against a 
citizen of the state and resident of the dis- 
trict, and the non-citizen afterwards becomes 
a citizen of the state pending the suit, or the 
resident of the district becomes a non-resi- 
dent before the determination thereof, neither 
one of these changes in the status of the par- 
ties will divest the court of jurisdiction, be- 
cause the same has attached, and the con- 
dition or relation of the parties at the time 
of bringing the suit is the test of jurisdiction. 

The case of this county presents a case of 
a change of residence from this judicial dis- 
trict to another by operation of law since 
this suit was brought, and after jm-isdiction 
had attached. This principle is directly die- 
cided in the case of IT. S. v. Dawson, 15 
How. [56 TJ. S.] 467. This was a case that 
went to the supreme court of the United 
States from tills district, or, rather, what had 
then just become the eastern district of this 
state. A new district had, in the year 1851, 
been created, called the western district of 
Arkansas, consisting of nine counties in the 
state and the Indian country, and a case was 
pending in the old district from the Indian 
country. It was claimed for the defendant 
that he could not be tried in the eastern dis- 
trict, but that his case must be sent to the 
other district The court says: "We do not, 
therefore, perceive any objection to the juris- 
diction of these courts over cases pending at 
the time the change took place, civil and 
criminal, inasmuch as the erection of the new 
district was not intended to affect it in re- 
spect to such cases, nor has it, in our judg- 
ment, nece^arily operated to deprive them 
of it" The law was silent as to cases pend- 
ing in the old district Therefore, the effect 
of the decision is, that, unless the law chan- 
ging the district provides that pending cases 
shaU be removed to the new district, the 
mere passage of the law does not work a re- 
moval. 

The point raised by the motion in this case 
is direcUy decided in the case of Rhoades v. 
Selin [Case No. 11,740], The same question 
is inferentially decided in Dunn v. Clark, 8 
Pet [33 U. S.] 1; Mollan v. Torrance, 9 
Wheat [22 U. S.] 537; Morgan's Heirs v. 
Morgan, 2 Wheat [15 U. S.] 110; Hatfield v. 
BushneU [Case No. 6,211]. The law in this 
ease being silent as to cases pending in the 
district coiu:t for the western district of Ar- 
kansas against coimties which have been 



placed by its terms in the eastern disti-ict 
and against persons living in these counties, 
they must be tried in that com-t whose jm-is- 
diction had attached at the time of the pas- 
sage of the law. Congress, of course, could 
have provided for a transfer of these cases. 
It has not done so. The mere passage of the 
law does not work a removal of the cases. 
Motion overruled. 



CULVERSON (GIMMY v.). See Case No. 5,- 
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CULVERTSON (PARKER v.). See Case No. 
10,732. 



Case No. 3,470. 

The CUMBERLAND. 

District Court, D. Massachusetts. 1815. 

Salvage— OwKER of RESCtriSG Vessel— Compes- 

SATIOX. 

[Cited^in The Henry Ewbank, Case No. 6,- 
37G, and in a note to The Waterloo, Id. .17,- 
257, to the point that, in cases of extraordinary 
merit or extraordinary peril to the rescuing ship, 
the owner of the latter should be allowed a moi- 
ety of the salvage.] 



CmiBERLAND COTTON CO. (WHIPPLE 
v.). See Case No. 17,515. 

OUjVCBERLAND IMANUF'G- CO. (WHIPPLE 
v.). See Case No. 17,516. 



Case 'No, 3,471. 

The CUMBRIA. 

[Nowhere reported; opinion not now accessi- 
ble.] 



Case No. 3,473. 

The CUMBRIA. 

[3 Ben. 334.] ^ 

District Court, S. D. New York. June Term, 
1869.=' 

Collision is Hamptos Roads between Steasi- 
EBS — Pakallel Coukses — ^Lookout. 

1. Where two steamers, the P. bound into 
Hampton Roads, and the C. bound out, were 
approaching a guardship at which each was re- 
quired to report, both vessels heading on courses 
nearly parallel with the keel of the guardship, 
and the C. had the guardship on her starboard 
side, and made the white and red lights of the 
F. on her port bow, and the P. then changed 
her course, by starboarding, and slowed and 
stopped her engine for the purpose of speaking 
the guardship, and blew two blasts of her whis- 
tle, but the G. kept on, and struck the P. on her 
starboard side and sank her: Held, that the F. 
was in fault in not keeping a proper lookout, 
and also in changing her course across the bows 
of the C. 

2. It was her duty to pass to the right, and 
let the 0. pass between her and the guardship. 

* [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 

' [Affirmed by the circuit coinrt (case unre- 
ported).] 
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GUMMING (PARSONS v.) 



Townsend Scudder, for libellants. 
Edward ^H. Owen, for claimants. 

BlrATOHFORD, District Judge. This libel 
is filed by tbe owners of the propeller Fan- 
nie, to recover the sum of $50,000 as the 
damages sustained by them by the sinking 
of that vessel by a collision between her 
and the steamer Cumbria, shortly after 8 
o'clock p. m., on the 6th of May, 1864, near 
Forti-ess Monroe, in the Chesapeake bay. 
The Pannie was in the employ of the gov- 
ernment, and carrying troops. She had 
come from Gloucester Point, in the York 
river, and was bound to Norfolk, Virginia. 
The Cumbria was also in the employ of the 
government, and had come from a wharf to 
the westward of Forti-ess Mom-oe, and was 
bound to Washington city. There was a 
guardship stationed between" Fortress Mon- 
roe and the Rip-Eaps, at which every pass- 
ing vessel was required to report her name 
and voyage. The night was such as not to 
obscm-e lights, and the tide was flood at 
the time, running into Hampton Eoads at 
the rate of from three to four knots an hour. 
The wind was from the eastward, blowing 
in the same direction in which the tide ran, 
and the guardship was lying with her head 
to the coiu-se of the tide. The coUision 
took place when the Fannie was heading 
quartering aa'oss the stern of the guardship: 
The Fannie was struck on her starboard 
side by the Cumbria abaft her midship, and 
soon sank. 

The case made by the libel is, that, as the 
Fannie approached the guardship, her en- 
gines were first slowed and then stopped; 
that, at that time, she headed about south 
southwest, and diagonally aci'oss the stern 
of the guardship; that when the Fannie 
bad slowed her engines, the Cumbria was 
discovered coming out of the Eoads, towards 
the starboard side of the Fannie; that, as 
the Cumbria approached nearer, the engines 
of the Fannie were stopped, for the purpose 
of speaking the guardship; and that the 
Fannie thereupon gave a signal by two 
blasts of her whistle, but the Cumbria came 
on, and struck her starboard side, cutting 
her down to the water's edge, and sinking 
her. The whole case made by the libel Is, 
that the Fannie had a right to and did sig- 
nal the Cumbria to starboard her helm, and 
that the Cumbria had time and room enough 
to do so, and failed to do so, and was in 
fault in thus causing the collision. 

The case set up in the answer is, that the 
Fannie, before she arrived abreast of the 
guardship, was running with the tide, and 
heading about west, upon a course which 
would have left the guardship at a consider- 
able distance on her port side, and would 
also have left the Cumbria, in passing, at -a 
safe distance on the port side of the Fannie; 
that the Faimie, as she came up abreast of 
the guardship, took a sudden and rank sheer 
to the southward, and crossed the bows of 



the Cumbria diagonally between her and the 
stern of the guardship; that, when the Fan- 
nie signalled her intention to cross the bows 
of the Cumbria, and pass between her and 
the guardship, the Cumbria was too near to 
change her direction, in' conformity with the 
signal, in time to avoid the coUision; and 
that the Cumbria, on hearing the signal, in- 
stantiy reversed her engine. 

I am satisfied, on the evidence, that the 
Fannie and the Cumbria were approaching 
each other on courses that were substan- 
tially parallel to each other and to the keel 
of the guardship, and nearly end on, but 
yet that the course of the Fannie, if un, 
changed, would have left the Cumbria be- 
tween her and the guardship. The Cumbria 
was steering a course parallel to the keel of 
the guardship, but so as to leave the guard- 
ship on her starboard side, when she saw 
the lights of the Fannie from one and a half 
to two points on her port bow, the guardship 
bearing about one point on her starboard 
bow. She saw at that time only the white 
light and red light of the Fannie. The sig- 
nal from the Fannie soon afterwards came, 
and the gi'een light of the Fannie came into 
view, and her red light was shut in. This 
indicated that she was starboarding. Her 
signal indicated her starboarding. She 
was coming with the tide, and even after 
she stopped her engines she had on a 
great deal of headway. The fact is, that the 
Fannie kept no proper lookout, and that she 
had lapped two-thirds of her own length on 
the guardship, and had stopped her engines, 
as testified to by her master, before she dis- 
covered the Cumbria. She sheered across 
the bows of the Cumbria, and went quarter- 
ing across the stern of the guardship, from 
a course parallel to the keel of the guard- 
ship, without any regard to the approach of 
the Cumbria, or to the fact that the Cum- 
bria was on her port bow. In any aspect, it 
was her duty to pass to the right, and to let 
the Cumbria pass unembarrassed between 
her and the guardship. 

I do not credit the testimony of the pilot 
of the Fannie, that he saw the green light of 
the Cumbria before the Fannie sheered so 
as to bring her across the bows of the Cum- 
bria to the starboard side of the latter, le 
was not examined until five years after the 
occurrence. His testimony does not agi'ee 
with that of the master of the Fannie, which 
was taken only seventeen days after the col- 
lision, and he is contradicted by the wit- 
nesses who were on the Cumbria. I nee no 
fault on the part of the Cumbria. 

The libel must be dismissed, with costs. 

This case was affirmed by the circuit court, 
on appeal, in February, 1871 [case not reported]. 



OUMMINES (BOi^XBR v.). See Case No. 1,- 

584. 
CUMIsnNG- OMEROHAI^TS' NAT. BANK v.). 

See Case No. 9,453. 

otj^MaUNG- CPAESONS v.). See Case No. 10,- 
775. 
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Case No. 3,473. 

CUMMINGS et al. v. AKKON OEaiENT & 
PILASTER CO, 

[6 Blatehf . 509.] * 

Circuit Court, N. D. New York. June Term, 

1869. 

Service op Subpcesa — Witness Fees. 

1. A service of a subpoena on a witness, in 
a civil suit, by a private person, not tJie mar- 
shal or his deputy, is a proper and legal service 
of a subpoena issued by this court. 

2. A person who attends this court as a wit- 
ness, on the request of a party, without the 
actual service of a subpoena, is entitled to his 
fees, and such fees may be taxed against the 
defeated party, under the act of February 26, 
1853 (10 Stat. 161). 

[Cited in Dennis v. Eddy, Case No. 3,793: 
Wooster v. Handy, 23 Fed. 62; U. ^. v. 
Sanborn, 28 Fed. 304; In re Williams, 3T 
Fed. 326.] 

Several witnesses for the defendants [tlie 
Akron Cement & Plaster Company] attended 
on the trial of this cause, without having 
been served with a subpoena by the marshal 
or his deputy, and it was on that ground 
insisted, that the fees of such witnesses could 
not be taxed against the plaintiffs [Uriah 
Cummings and others], 

HALL, District Judge. Under the acts of 
congress, and the rules and practice of this 
coux't, the forms of process and modes of 
proceeding therein are, substantially, such as 
were in use in the state cotu-ts, imder the 
Revised Statutes; and subpoenas issued for 
the purpose of compelling the attendance of 
witnesses, in civil cases, are not directed to 
the marshal, but to the witnesses themselves. 
In the state courts, the practice has always 
been to enforce obedience to a subpoena, when 
served by a private person; and it is believed 
that such service would, in this state, be a 
proper and legal service of a subpoena issued 
by this court 

I cannot doubt that a person who attends 
this court, as a witness, on the request of a 
paity, without the actual service of a sub- 
poena, is entitled to his fees; and that such 
fees may be taxed against the defeated par- 
ty. That, under former acts of congress, 
the witness was entitled to his fees against 
the party on whose behalf he had attended, 
has been decided in several cases. Dreskill 
V. Parish [Case No. 4,076]; U. S. v. Williams 
[Id. 16,709]; Power v. Semmes [Id. 11,360]. 
And, as the service of process is, in fact, 
neeessai-y only for the purpose of inducing 
such attendance, there is, in my judgment, 
no good reason, in the absence of legislation 
TO that effect, for requiring the issuing of a 
subpoena, and its service by the marshal, 
in order to justify the taxation of the fees 
of a necessary witness, who attends, in good 
faith, without a subpoena. If the party is 
liable for the fees of such a witness, and 

^ [Reported by Hon. Samuel Blatehford, Dis- 
trict Judge, and here reprinted by permission,] 



succeeds in his suit, he Is, I think, clearly 
entitled to tax such fees as costs, or as a 
disbursemenl^ against the opposite party, 
notwithstanding the case of Dreskill v. Par- 
ish, uM supra, which may have been decided 
upon some ground peculiar lo the law and 
practice of the Ohio courts. 

The phrase, "pursuant to law," found in 
the act of February 26, 1853 (10 Stat 161), 
must be held to apply to the attendance of 
witnesses before commissioners only; for, the 
pxmetuation of the statute seems to discon- 
nect this phrase from the prior part of the 
sentence, relating to attendance in court; 
and the subsequent provision of the same 
act, which provides that "the amount paid 
piinters and witnesses * * * shall be 
taxed," &c., "and be included in, and form 
a portion of, a judgment or decree against 
the losing pariy," without any restriction or 
limitation, must entitle the party to .tax 
such fees. See McMillan v. Scott [Case No. 
5,620]. 

I am not aware that this question has ever 
before been argued or formally decided in 
this district; but, witnesses in criminal cases, 
who have actually attended without a sub- 
poena, have been frequently paid, and, I 
think, with the knowledge and concurrence 
of Mr. Justice Nelson. 



Case No. 3,474. 

CUIVIIMING-S V. The EMILY JOHNSON. 

COLE V. The ElATE HUNTER, 

[N. Y. Times, Sept 30, 1853.] 

Circuit Court, S. D. New York. 1853. 

Collision — Between Sailing Vessels. 

[A schooner sailing west, half south, close- 
hauled, approaching a ship heading north north- 
east, with the wind free, apprehending a col- 
lision, immediately before its occurrence put her 
helm hard down, which threw her in the way 
of the ship, and a collision took place. The 
wind was south southwest. Seld, that it was 
the ship's duty to have avoided the schooner by 
porting her helm, and that the maneuver of the 
schooner was excused by reason of the near- 
ness of the danger.] 

[Appeal from the district court of the 
United States for the southern disti-icc ox 
New York. 

[In admiralty. Libels by George B. Cum- 
mings and others against the schooner Emily 
Johnson, and by Abraham Cole and others 
against the ship Kate Hunter.] 

Cross suits arising out of a collision be- 
tween the ship and the schooner, which 
occurred November 27, 1850, off the High- 
lands of Navesink. The wind was south 
south west The schooner was steering west, 
half south, closehauled, and the ship north 
northeast, having the wind free. The schoon- 
er, in the moment before the collision, put 
her helm down, which threw her yet more 
in the way of the ship. But Judge Betts, 
in the [district] court [case unreported], held 
that she was excused from that, by the near- 
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ness of tlie danger, and that it was tlie duty 
of the ship to have ported her helm, and 
kept out of the schooner's way; and gave 
a decree in favor of the schooner. 
Betts & Donohue, for appellants, 
Piatt, Gerard & Buckley, for appellees. 

NELSON, Circmt Justice. After hearing 
argument, the decree of the district court 
was ordered to he afllrmed on the same 
grormds. 



ClJM3kIINGS (GILLESPIE v.). See Case No. 
5,434. 



Case K"o. 8,475. 

OTOUnNGS V. GRAND TRTTNE: BY. CO. 

[2 Hask. 101.] * 

Circuit Court, D. Maine. Sept Term, 1876. 

JuuiSDicTiox — AijIen Cobpouation. 

1. The presence of an alien corporation in a 
state other than that of its creation may be es- 
tablished by acts and conduct in business trans- 
actions. 

2. The defendant corporation is proved to be 
present in the district of Maine from operating 
a railroad therein under a lease ratified by the 
legislature of the state. 

3. Jurisdiction of an alien corporation by the 
federal courts, at the suit of an inhabitant in 
the district where the suit is brought, may be 
gained by proof that the corporation is present 
by its officers or agents, transacting its business 
within such district. 

Case to recover damages for personal in- 
juries sustained by the plaintiff [Oliver P. 
Cummings] from the defendant's negligence, 
while acting as its servant in driving an en- 
gine upon its railway. 

At the return of the writ, defendant moved 
that it abate for want of jurisdiction by the 
court over the defendant, an alien corpora- 
tion created by the laws of Canada. 

The plaintiff insisted that it appeared from 
the writ and officer's return thereon that the 
defendant corporation was found within the 
disti'ict and duly served with process as re- 
quh;ed by the act of March, 1875 [18 Stat. 
470]. 

By consent of parties, proofs were taken 
and the question raised was considered 
stripped of technicalities. 

George F. Holmes and Almon A. Strout, 
for plaintiff. 
John' Rand, for defendant 

Before CLIFFORD, Cu'cuit Justice, and 
FOX, District Judge. 

FOX, District Judge. The plaintiff, a citi- 
zen of Malae, has brought this action of the 
case for the recovery of damages for personal 
injuries sustained by him in March, 1875, 
on the defendant's train, between Danville 
and Porfland. 

The writ was returnable at the last term of 

*^ [Reported by Thomas Hawes Haskell, Esg.] 
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this comrt, and the defendant is desa*ibed 
therein "as the Grand Trunk Railway of 
Canada, an alien corporation duly existing 
under the laws of the dominion of Canada, 
and having a place of business at Portland." 
Service was made by the marshal, by de- 
livermg in hand to John Porteous, agent of 
the company, a true and attested copy of the 
writ. Mr. Porteous is understood to be the 
general agent of the defendant. 

At the return term, the defendant appear- 
ed to object to the jurisdiction of the com-t, 
and filed its motion that the suit might be 
dismissed for the want of jurisdiction, to 
which tiie plaintiffs have replied that at the 
commencement of the suit, the defendant 
was found in this district, and that service 
of the writ was made upon it within the dis- 
trict.' 

By the act of congress of March 3, 1875; 
it was enacted, "that no civil suit shall be 
brought before either the district or circuit 
court, against any person by any original pro- 
cess or proceeding in any other district than 
that whereof he is an inhabitant, or in which 
he shall be found at the time of serving such 
process or commencing such proceedings, ex- 
cept as hereinafter provided." 

It is not claimed that the present case falls 
within such exception, and to sustain the 
jurisdiction, it must appear that the defend- 
ant is an inhabitant, or was found in the 
district at the time of serving the process or 
commencing the suit. 

It is admitted or established to the satisfac- 
tion of the court for this hearing, that the 
Atlantic & St Lawrence Railroad Co. con- 
structed its road from Portiand to the line of 
the state and thence to Island Pond, a dis- 
tance of about 150 miles, there connecting 
with the St Lawrence & Atlantic Railroad 
constructed to Monti-eal; that the defendant 
a corporation existing by the authority of 
Canada in 1853, leased this road with all its 
chartered rights, fixtures and property, for 
999 years, and entered into possession of said 
road and aU its estates, and has ever since 
been in the entire and sole use and improve- 
ment thereof, constantiy operating the same 
and receiving the profits and earnings there- 
from; that its principal place of business in 
the United States is at Portiand, in this dis- 
trict, whei'e it has its general agent and 
manager and other officers for the carrying 
on its extensive business as a railroad corpo- 
ration, Portiand being the ocean terminus of 
this road, which extends for hundreds of 
miles into Canada, 

It is also shown that this lease was sanc- 
tioned by the legislature of Maine, by an 
act approved March 29, 1853, and that the 
defendant has ever since its acceptance of 
the lease enjoyed the benefit of this act; that 
the corporation has in very many instances 
when suits have been commenced against it 
in courts of this state appeared in the ac- 
tion, in the state courts, sometimes submit- 
ting to the jurisdiction of the state tribunal. 
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and in other instances transferring the eanse 
to the federal courts under the provisions of 
the acts of congi-ess; that in State v. Grand 
Trunk Ry. Co., 58 Me. 176, and 59 Me. 189, 
this corporation was indicted for having by 
its negligence and carelessness, caused the 
death of a party; that it appeared, answered 
to the indictment and submitted in all re- 
spects to the jurisdiction of the courts of this 
state in that prosecution. The writ in the 
present case also charges that the plaintiff 
was injured within this district by reason 
of the negligence of the defendant corpora- 
tion. 

We are of opinion, that for the purposes of 
this cause, this corporation must be consid- 
ered as being within this state and subject 
to the process of this court The fact that it 
is an alien corporation, created by the au- 
thority of Canada, conferred on this court 
jurisdiction over it when it came within this 
disti-ict, and for more than twenty years has 
assumed the entire management and control 
of this railroad, and more especially, when it 
has invoked the authority of the state of 
Maine in support of its proceedings, and has 
obtained the sanction of the state to its ac- 
quiring and enjoying all the benefits and 
privileges which the state had bestowed up- 
on a domestic corporation. By its subse- 
quent conduct in submitting to the state and 
federal tribunals in this district so frequently 
without question, it has for this long space 
of time acknowledged itself as being present 
within the state and subject to its control 
and jurisdiction. 

It is only the alien corporation which is 
subject, imder the provisions of the pLC% to 
the suit of one of our citizens; and if the 
presence of such corporation could only be es- 
tablished by its being incorporated imder the 
laws of this state, such incorporation would 
entirely remove the alienage, and thereby 
defeat the rights of our citizens to redress 
in this court against a corporation carrying 
on such extensive and diversified business 
relations with so many citizens of this state. 
We hold, as a corporation must act by and 
through its general officers and managers, 
that the presence of a foreign corporation in 
this state may be established by proof that 
with the consent of the state, through the 
presence of such officers and agents, it has 
been for a long term of years here constantiy 
engaged in the transaction of its legitimate, 
ordinary and regular business; and more es- 
pecially, in the present instance, by assum- 
ing the duties in such place of so important 
a character as the entire control and opera- 
tion of a railway for one hundred and fifty 
miles, and for so doing having obtained the 
authority by an act of the state legislature. 

If the presence of a corporation within a 
state other than that of its creation can be 
established by its acts and conduct and its 
business transactions, we hold that the facts 
here shown are certainly sufficient for that 
purpose; and in our opinion this corporation 



was, at the time of the service of this writ, 
found within this state for the purposes of 
this suit 

None of the authorities cited in behalf of 
this motion afford us much aid upon the 
precise question when a corporation is found 
within a state other than that by which it 
was incorporated. 

In Day v. Newark India Rubber Manuf 'g 
Co. [Case No. 3,685], the defendant was a 
corporation established under the authority 
of the state of New Jersey; there were its 
manufactories, and it there carried on its 
principal business, having a store in New 
York imder the charge of an agent for the 
sale of its goods; and it was held by Nelson, 
J., that the circuit court of the United States 
in the New York district had no jm-isdiction 
of a suit against this company, as It could 
not be said to have been found within that 
district All that appeared in that case to 
sustain the jurisdiction was simply that this 
New Jersey coi-poration had a store in the 
city of New York for the sale of its produc- 
tions. 

If jmrisdiction was taken under such cir- 
cumstances, it might be claimed in every 
state where a corporation had an agent for 
the transaction of any branch of its business, 
however slight and unimportant, a condition 
of things very different from the present 
case, where the entire business of this vast 
coiporation for this end of its route has here 
been transacted for more than twenty yeai-s 
by its general agents and managers under 
legislative authority; and where it has as- 
sumed to perform the duties and claim the 
benefits which before that time belonged to 
a corporation created by this state, and 
which could not confer on the defendant the 
rights and privileges it has so long daily en- 
joyed without the assent of the state. 
Motion denied. 

[NOTE. This case was originally commenced 
m the Cumberland county superior court Maine, 
and was removed by the defendant to the 
United States circuit court for the Maine dis- 
trict. Plaintiff had a verdict, which was set 
aside, and on a new trial he again obtained a 
verdict, upon which judgment was entered for 
the sum of $10,791. 

[Defendant brought error, and the supreme 
court affirmed the judgment Mr. Chief Jus- 
tice Waite delivering the opinion. Grand Trunk 
Ey. Co. v. Cummings, 106 U. S. 700, 1 Sup. 
Ct. 493.] 



OUManNGS V. The IRjMA. See Case No. 7,- 
064. 
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OTJMMINGS V. MEAD. 

[6 Am. Law Reg. 51.] 

District Court D. Wisconsin. 1857. 

Pbomissory Notes — Settlemext op Pre-exist- 
ing Debt— Bona Pide Holder— Fraud. 

1. Where negotiable paper has been put in 
circulation by fraud, proof of the circumstan- 
ces may be given; when it is incumbent on the 
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holder to show that he is a holder bona fide, and 
for a' valuable consideration. 

2. If a negotiable note is accepted in satisfac- 
tion of a previous debt, the person so recemng 
it is a holder for value, and is protected. But 
not so when a note is handed over to a creditor, 
with directions to collect it and to retain the 
surplus, and afterwards the debt was settled. 
It then reverted to the former holder. 

3. Unless a note is taken in good faith for a 
valuable consideration, the holder is considered 
as being in privity with the endorsee. A mer- 
chant having purchased a note at an extraor- 
dinary rate of discount, after he learned that 
the payees, as merchants, had failed, and that 
the money was wanted to pay preferred debts, 
is not a bona fide holder against the previous 
lien of a judgment creditor's bill,— particularly 
if the parties to the negotiation are relatives. 
He should have inquired into the circumstances 
of the holders. 

[This was a bill in equity by Patrick Oum- 
mings and "William MuiTay against William 
D. Mead.] 

MILLER, District Judge. William D. 
Mead paid into court the amount of tMs 
judgment, when Jacob Shear and others and 
Samuel F- Pratt and others made their sever- 
al applications that it be paid to them. 
These parties had obtained judgments in 
this court against John O. Burr and Morgan 
Craig; and, after the return of executions 
unsatisfied, they filed creditors' biU la equity 
against said Burr and Craig, and also against 
Mead. Injunctions were issued and served, 
restraining the defendants from disposing of 
or in any manner parting with any money, 
promissory notes of, oi> other property be- 
longing to, said Burr and Craig. The in- 
junctions were issued and served on the 
fom-th of August, 1856, and an order of ref- 
erence for the appointment of a receiver. 
[Pratt T. Burr, Case No. 11,373.] On the 
second of December following, Cummings and 
Murray recovered a judgment in this court 
against Mead, upon a promissory note made 
by him to said Burr and Craig, or bearer, 
the amount of which is now for appropria- 
tion by this court These creditors of Burr 
and Craig allege that the promissory note 
on which the judgment was rendered against 
Mead was in the hands of Burr and Craig, 
or one of them, at the time their bills in 
equity were filed and injunction issued, and 
that Cummings and Mmray are not bona 
fide holders for a valuable consideration. 

The deposition of Robert H. Maynard 
was read at the hearuig, in which he states 
that he is a merchant in the city of Buffalo, 
in the state of New Tork. He received the 
note of Burr about the middle of August, 
1856, at Buffalo. He took two notes of 
Mead to Burr and Craig, of one thousand 
dollars each, for which he gave fifteen hun- 
dred dollars. He knew Burr before that 
He had married his (Burr's) sister. He had, 
before that understood that the firm of Burr 
and Craig had stopped payment; he did not 
Imow they were in litigation with any per- 
son at Beloit Wisconsin (where they had 
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been in business as merchants), or elsewhere. 
He did not know or inquire for what con- 
sideration the notes were given. He gave 
Burr his check on the Bank of Attica for 
fifteen hundred dollars, bearing date Sep- 
tember 8th, 1856. He delivered this note to 
Cummings and Murray, wbom he owed about 
five hundred dollars, and told them to credit 
Mm with it— to collect it and credit it to 
hitn, and the balance be would take. The 
account of Cummings and Murray has since 
been settled, and the note is not setfled 
yet The purchase of the two notes of Burr 
was absolute. The note he let Cummings 
and Murray have, had about twenty or thirty 
days to run, after he bougbt it The other 
note had about four months to run. Burr 
attempted to sell the notes at a broker's, 
ta Buffalo; but be could not seU them with- 
out an endorsement He then proposed to 
him to sell the notes, at fifteen hundred dol- 
lars. Burr said the notes were good; that 
the maker was worth twenty thousand dol- 
lars, and had real estate in the state of New 
York. Burr said he wanted to pay some 
confidential debts with the money. The 
broker offered, if he (Maynai-d) would en- 
dorse the notes, to take them at the usuttl 
rates, of from three to fi.ve per cent per 
month for western paper, which he refused. 
The judgment creditors' bUls having been 
filed, while the note was in the hands of tiie 
judgment debtors. Burr and Craig, an equita- 
ble lien was thereby created on the note 
in their hands, and on the debt secured by it, 
in the hands of Mead the maker. Subse- 
quentiy, Burr, one of the defendants and 
one of the payees in the note, committed a 
fraud upon those creditors, and also upon the 
court, by transferring the note to Maynard, 
in the city of Buffalo. Those creditors claim 
the money collected on the note, by virtue 
of their bills in equity. And they contend 
that the note was put in circulation by the 
payees. Burr and Craig, fraudulentiy; and 
that Maynard was not a bona fide pmrchaser 
of it from Burr and Craig; and also that it 
was not transferred to Cummings and Mur- 
ray in the regular course of commercial busi- 
ness, for a valuable consideration. Burr and 
Craig have not made an answer, nor given 
any explanation of the matter. Nor have 
they attempted to show what was done 
with the fifteen hundred dollars received for 
the notes. This case stands as a bill in 
equity, at the suit of the creditors, against 
Burr and Craig, and also against Mead, Cum- 
mings and MiuTay, taken as confessed 
against Burr and Craig. The rule is "that 
when negotiable paper has been stolen, or 
lost or obtained by duress, and is put in 
circulation by fraud, proof of these circum- 
stances may be given against the plaintiff; 
and, on such proof being given, it is incumbent 
on the plaintiff to show himself to be a hold- 
er, bona fide and for a valuable considera- 
tion; otherwise, he is considered as stand- 
ing in no better situation than the former 
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holder, in whose hands the instrument re- 
ceived the taint" Part only of this prin- 
ciple is applicable to the present case; for 
the note is paid,— and the question of the 
holder's title is raised, not to let in a de- 
fence of the debtor, but to meet a hostile 
claim of title to the money, which the cred- 
itors assert by virtue of theu: bills in eguity. 
That the note was put in circulation fraudu- 
lently by the payees, there is no doubt 

I shall first inquire into the nature of the 
transfer of the note to Cummings and Mur- 
ray by Maynard. It is weU settled that, if 
a negotiable note Is accepted in satisfiiction 
and dischai'ge or extinguishment of a pre- 
vious debt or liability, the person so receiving 
the note is a holda: for value, and is protect- 
ed against equities. Swift v. Tyson, 16 Pet 
[41 U. SJ 1, 1 Am. Lead. Cas. 191. But that 
is not this case. Maynard only owed Cum- 
mings and Murray five hundred dollars, 
which he ordered, paid out of the avails of 
the note, and the residue to be returned to 
him. There is no allegation that the note, 
or any part of it, was intended to pay future 
advances to Maynard. And it appears that 
the account of Cummings and Murray against 
Maynard has been settled. Maynard continued 
to claim an interest in one-half of the avails 
of the note, which he was to draw fi'om Cum- 
mings and Mm-ray when collected. But in 
the settlement of the account the whole note 
reverted to Maynard. If the daim of these 
creditors did not interpose, Maynard would 
be entitled to draw out this money. I am 
dear that Cummings and Murray are not 
entitled to the mouey in their own right If 
those creditors are not entitled to it, May- 
nai'd is; and Cummings and Blurray may be 
considered as mere parties in the record in 
trust for, or for the use of Maynard. Promis- 
sory notes cari'y their whole evidence of title 
on their face; and the law assures the right 
to him who obtains them for valuable consid- 
eration, by regular endorsement or delivery, 
and witbout actual notice of an adverse claim, 
or of such suspicious circumstances as should 
lead to inquiry. The doctrine of implied no- 
tice by lis pendens is inapplicable to such 
cases generally of attachments and garnishee 
process. Such proceeding has been held una- 
vailable against a bona fide holder of nego- 
tiable paper, who claims it after attachment 
before maturity, and without notice. Kieffer 
V. Ehler, 6 Harris D-S Pa. St] 388. An at- 
tachment is a special proceeding issued by 
any com-t or magistrate for a debt In a 
case of bankruptcy, notice may be implied, 
because that refers to the general circumstaoi- 
ces of a previous holder, into which a pur- 
chaser is expected to inquire. If a man be- 
comes a bankrupt, all his property, in which 
he is beneficiaUy interested, is vested by the 
assignment in the assignees, by relation to 
the act of banki-uptey, so as to defeat all 
intermediate acts done by him to dispose of 
his property; and consequently the right of 
transfer of a bill or note is in general vested 
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in them from the time of the act of bank- 
ruptcy; and the defect of title in the en- 
dorser may be taken advantage of under the 
plea of non assumpsit Ohitty, Bills (Lon- 
don Ed.) 149. And on page 618 it appears 
that bills of exchange and promissory notes 
endorsed by a bankrupt after he had dis- 
honored biUs, and been otherwise irregular 
in his payments, may be retained by the en- 
dorser, unless it were known to him at the 
time that the insolvency of the banlcrupt was 
decidedly a general inability to answer his 
engagements. The proceeding in equity, by 
judgment creditors' biU, is not a commission 
in bankruptcy, but in effect as to the prop- 
erty of the debtor, it is similar to it In both 
cases the property of the debtor is a fund 
in comrt for the payment of debt The court 
retains possession of the fund, for distribu- 
tion among creditors according to principles 
governing the proceeding. And while the 
property is in the custody of the court no 
sale of it can be made, either on execution, 
or otherwise, without leave of the co\u:t By 
this proceeding in equity, all the estate of 
the debtor is bound from the filing of the biU 
and service of process, and is virtually se- 
questered. Even a judicial sale of real es- 
tate, under execution upon a prior judgment 
is void. Wiswall v. Sampson, 14 How. [55 
U. S.] 52. Tills proceeding against failing 
merchants is as common here, as bankrupt 
commissions in England. But whether an en- 
dorsee as purchaser of negotiable paper of a 
merchant, after the filing of a creditors' bill 
against a payee or endorser, should be held 
to stand in the same situation as the endorsee 
of a bankrupt I need not determine. 3?his 
proceeding almost uniformly follows the fail- 
ure of mercantile firms; and it is confined to 
the circuit courts of the state, and to this 
court Burr and Craig were merchants in 
Beloit in this state, and Maynard was in- 
formed that the firm had stopped payment, 
at the time he purchased the notes of Burr, 
and thereby he supplied him with money to 
pay confidential or prefeiTed debts of the 
fii*m. One note was payable thirty days aft- 
er the date of Masoiard's check for the pm'- 
chase money, and the other had but three 
months to run after that date. The usual 
rate of discount of western paper was from 
three to five per cent, per month; but the 
rate at which these notes were purchased 
was ten per cent per month, upon the as- 
surance that the maker was perfectly good 
and owned real estate in the state of New 
York. Unless a note is taken in good faith, 
for a valuable consideration and without no- 
tice, the holder is considered as being in priv- 
ity with the endorsee. This privity is created 
when the note is taken under suspicious cir- 
cumstances, such as ought to have put the 
endorsee on his guard, and would have 
alarmed a man of ordinary prudence. Such 
is the rule of the American cases generally, 
and of the early English cases; but it is re- 
stricted by later English cases to such 
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circumstances as not only show gross negli- 
gence on the part of the endorsee, but actual 
mala fides. 1 Smith, Lead. Cas. in notes, 
447, etc., and cases there cited. 

I do not thinii there is any difference in 
principle, whether the circumstances of sus- 
picion arise from a note over due, or a bill 
dishonored, or from marks or characters on 
the face of tlie paper, as in Fowler v. Brant- 
ly, 14 Pet [39 U. S.] 318; or from facts com- 
municated and made known dehors the pa- 
per. Maynard had notice of the general in- 
ability of Burr and Craig to pay thehr debts, 
which would defeat his claim to the money 
as against an assignee in banlnruptcy. He 
had notice of sufficient facts to induce him, 
as a prudent man, to inquire more into the 
ch:cumstances of Bm-r and Craig, before pur- 
chasing the notes. From the notice he had, 
and the extraordinary discount allowed by 
Burr, the suspicion of a prudent and careful 
man would natm-ally be excited; and he 
should feel it his duty to ask questions, 
which, in the ordinary and proper manner in 
which trade is conducted, he ought to ask re- 
specting the holder's circumstances. Toprotect 
the endorsee, a valuable consideration paid, 
with due and reasonable caution, is necessa- 
ry. If Maynard, after receiving notice of the 
failure of Burr and <jraig, and that the notes 
were for sale at a discount of ten per cent 
per month, to pay preferred debts, had in- 
quired of Burr, he might have learned of the 
proceedings in this com-t, and of the escape 
of Burr from this jurisdiction, to avoid the 
service of process, and the assignment of his 
property to a receiver. To place Maynard in 
the most favorable position, he is a volunta- 
ry purchaser of the note for a valuable con- 
sidei-ation, but not in good faith, as he did 
not use the caution necessary to inform him- 
self of the circumstances of Bmr and Craig, 
the payees, and of their right to negotiate 
the note. 

So far I have treated Maynard as a stranger 
to Burr; but he was not Burr and he 
are brothers-in-law. Maynard could legally 
purchase a note, or anything else, from his 
brother-in-law; but the relationship existing 
between them is a fact which holds him to 
stricter proof of the bona fides of the trans- 
action than is required of a stranger, when 
the right to make the negotiation is disputed 
by creditors. The transfer of property by a 
relative in failing, in embarrassed ch-cum- 
stances, to a relative, is a suspicious circum- 
stance, that must, in all cases, be clearly 
and satisfactorily explained. The money will 
not be paid to Oummings and Murray, but 
to these creditors of Burr and Craig. 
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CUNDELL V. PARKHURST. 

[1 McA. Pat Cas. 63; Cranch, Pat Dec. 128.] 

Circuit Court, District of Columbia. May 
Term, 1847. 

Positive a.tsj> Ciroumstastiai. Evidence. 

[Circumstantial evidence tending to raise 
doubts as to the time of invention is overcome 
by positive testimony fixing the time definitely.] 

Chas. M. Keller, for Cundell. 
Geo. Gifford, for Parkhurst 
Mr. Fitzgerald, for commissioner. 

CRANCH, Chief Judge. Appeal from the 
decision of the commissioner of patents re- 
fusing a patent to William Cundell because 
it interferes with an application by Park- 
hurst, the prior inventor of the same im- 
provement of a machine for cleaning sheeps' 
wool from burrs, &c., the commissioner hav- 
ing decided that Parkhurst was the first in- - 
ventor of the improvement The commis- 
sioner's decision is as follows: "The im- 
provement in dispute between the parties is 
the application of the zigzag or pointed guard 
to the furring machine. The testimony of 
James T. Johnston proves that the said 
Parkhurst showed the guard in question as 
early as the spring of 1845; and none of 
the witnesses testify to its invention by the 
said Cundell earlier than the summer of the 
same year. Priority of invention is there- 
fore decided in favor of Ziba Parkhurst. 
This, view of the case renders the decision 
of the interlocutory questions which have 
been raised in taking the testimony wholly 
unnecessary. February 2d, 1847." From 
this decision Mr. Cundell has appealed and 
assigned his reasons of appeal as follows: 
"Although the witness referred to does tes- 
tify that Ziba Parkhurst described to him 
the improvement in question in the spring 
of 1845, and at a time anterior to the alleged 
invention of William Ctmdell, yet it will ap- 
pear from the testimony on both sides that 
this witness erred in his statement of the 
time at which this communication was made 
to him; for it is clearly proved by the tes- 
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tlmony that this improvement was made in 
consequence of the imperfect •working of the 
original machine and to remedy a defect 
which was discovered after this machine 
was put in operation; and the whole of the 
testimony shows that this machine was not 
put in operation until the month of July, 
1845, subsequent to the time at which the 
witness testifies the said improvement was 
described to him by Parkhurst. They there- 
fore say, first, that the improvement which 
was the result of and suggested by the de- 
fective working of a machine could not have 
been described before the said machine was 
constructed and put in operation; and that, 
therefore, the commissioner of patents erred 
in giving credence to the statement by a wit- 
ness of a date which all the circumstances 
of the case established by the testimony 
adduced on both sides clearly shows was the 
result of error." 

By the act of March 3d, 1839, § 11 [5 Stat 
355], the commissioner of patents is to "lay 
before the judge all the original papers and 
evidence in the ease, together with the 
grounds of his decision, fully set forth in 
writing, touching all the points involved by 
the reasons of appeal, to which the revision 
shall be confined." The only point involved 
in the reasons of appeal is the date of the 
conversation between Ziba Parkhurst and 
Joseph C, Johnson, in which the former 
showed the latter a drawing similar to Ex- 
hibit D, of a machine called a shipper or 
guard, to be applied to a burring-machine. 
Mr. Johnson thinlis it was the latter part of 
the spring of 1848, but says he cannot name 
dates. He fixes the date, however, by recol- 
lection of another fact, to wit, that in May, 
1845, Ziba Parkhurst went out to Erie coun- 
ty, Pennsylvania, and Ohio, and bought fifty 
or sixty thousand pounds of wool, and drew 
upon Johnson's house for it, who sold it on 
commission for him, and that that is his 
reason for knowing the time, and that he 
saw the machine before Ziba left Erie coun- 
ty, Pennsylvania. This witness, who is a 
merchant, appears to have testified fairly 
and impartially. No attempt is made to 
disa-edit him, unless by showing that he 
has mistaken the date of conversation. This 
is attempted to be done by proving facts 
supposed to be consistent with the testimony 
of this witness. None of the other witnesses 
carry the invention farther back than a few 
weeks after Stephen R. Parkhurst first de- 
parted from England, which appears to have 
been about the 1st of August, 1845; but they 
speak of the time when the invention was 
first applied to a machine in operation, not 
to the time of the invention itself, which 
necessarily precedes it. There is, therefore, 
no irreconcilable discrepancy between Mr. 
Johnson and the witnesses as to the time. 
But it is said by Mr. CundeU's counsel that 
the defects of the machine at No. 60 Vesy 
street led Ziba to suggest the improvement, 
and that the machine was not put into opera- 



tion until the 18th of July, 1845. But I have 
not found any evidence that it was the de- 
fect in the working of that particular ma- 
chine that suggested the improvement Oth- 
er burring machines had been before in use 
to which the new stopper might be an im- 
provement and the defects of which might 
have suggested the improvement Other cir- 
cumstances have been given in evidence 
tending to throw some doubts as to the time 
of invention, but none which, in my opinion, 
outweigh the positive testimony of Mr. John- 
son. I am, therefore, of opinion that Ziba 
Parkhurst has established his priority of in- 
vention of the zigzag guard to the burring 
machine,- and is entitled to a patent therefor, 
and that the decision of the commissioner of 
patents be affirmed. 

[NOTE. Patent No. 4,023 was granted to 
Stephen R, Parkhurst, May 1, 1845; reissued 
February 12, 1861 (No. 1,137). For other cases 
involving this patent, see note to Parkhurst v. 
Kinsman, Case No. 10,757.] 
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In re CUNNINGHAM. 

[9 Cent Law J. 208;^ 19 N. B. R. 276; 20 
Alb. Law J. 257.] 

District Court D. Iowa. Aug. Term, 1879. 

Garnishment — Costodia Legis. 

The rule that money in custodia legis is not 
subject to process is applicable to the case of 
funds in the hands of an assignee in bank- 
ruptcy, which another is attempting to secure by 
garnishment. 

[Cited in He Cliisholm, 4 Fed. 527.] 

Gilmore & Anderson and Joseph G. Ander- 
son, for Alexander. 
James & Prank Hagerman, for intervener, 

LOVE, District Judge. The case before 

the comrt is this: On the day of , 

1876, Cunningham & Mason were by this 
court adjudged bankrupts, and Harry Fulton 
chosen assignee. This comrt in bankruptcy, 
of the 22d day of September, 1877, declared 
a dividend of said estate, and ordered the 
assignee to pay the same to- the creditors. 
Among the creditors were Matthews & Co., 
to whom the court adjudged a dividend of 
?48S.38. Subsequent to the order declaring 
the dividend, and directing the assignee to 
pay the same, but before the assignee made 
the payment— that is to say, on the 29th day 
of September, 1877,— Miller Alexander, to 
whom Matthews & Co. were indebted by 
note, commenced a suit in the circuit com-t 
of Lee county, Iowa, and gamisheed Harry 
Fulton, the assignee, seeliing to obtain satis- 
faction out of the dividend in his hands which 
had been adjudged to Matthews & Co. Miller 
Alexander transferred his right of action to 

^ [Reprinted from 9 Cent Law J. 208, by per- 
mission.] 
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Fontaine Alexander, who was dvly substitut- 
ed as plaintiff in the state court, and who, 
in due course, obtained judgment against 
Matthews & Co. in the state circuit court for 
the full amount of his claim, and against 
Harry Fulton, as garnishee, for said sum of 
§488.38. The judgment against the gar- 
nishee, Fulton, was somewhat peculiar. It 
provided that no execution should issue until 
the district court of the United States for the 
district of Iowa should order said Harry Ful- 
ton, assignee, to pay said sum to plaintiff. 
On the 16th day of January, 1878, Miller Alex- 
ander presented his petition to this court, 
praying that Harry Fulton be ordered to pay 
the simi due from him to said Matthews & 
Co. to the sheriff of Lee county, to abide the 
judgment of the state court It further ap- 
pears that, on the 28th day of April, 1879, 
said Matthews & Co., for a valuable consid- 
eration, transfeiTed and assigned, to one El- 
bert G-. Roberts, who intervenes in the case, 
the said dividend, amounting to said sum of 
?48S.38, authorizing him to coUect the same, 
etc. Harry Fulton also intervenes, answer- 
ing petitions of plaintiff and said Roberts, 
asking to be protected. 

It is well settled that money or property 
in. custodia legis cannot be reached by gar- 
nishment on ^:ecution in the absence of stat- 
utory authority. This doctrine has been ap- 
plied in numerous cases; to various classes 
of legal custodians, such as receivers, sheriffs, 
clerlts of court, executors and administrators, 
treasm:ers, assignees in bankruptcy, etc. 
Patterson v. Pratt, 19 Iowa, 358; Drake, 
Attachm. (5th Ed.) c. 22, §§ 493-516. Proper- 
ty in the hands of a receiver is in custodia 
legis, and is exempt from execution or at- 
tachment: Martin v. Davis, 21 Iowa, 537; 
Wiswall V. Sampson, 14 How. [55 U. S.] 
52; Columbian Book Go. v. De Golyer, 115 
Mass. 69; Glenn v. Gill, 2 Md. 1; Taylor v. 
GiUean, 23 Tex. 508; Fields v. Jones, 11 Ga. 
413; Nelson v. Conner, 6 Rob. (La.) 339; 
Langdon v. Lockett, 6 Ala. 727; Farmers' 
Bank v. Beaston, 7 Gill & J. 421; Gouver- 
neur v. "Warner, 2 Sandf. 624; Tuba Co. v. 
Adams, 7 Cal. 35; Bentley v. Shrieve, 4 Md. 
Oh. 412; Freem. Ex'ns, 129; Drake, Attachm. 
509; Robinson v. Atlantic & G. W. Ry. Co., 
66 Pa, St 160. Same rule applies to garnish- 
ment: Glenn v. Gill, 2 Md, 1; Taylor v. Gil- 
lean, 23 Tex. 508; Columbian Book Co. v. 
De Golyer, 115 Mass. 69; High, Rec. 151. 
Applied to trustee appointed by the court: 
Bentley v. Shrieve, 4 Md. Oh. 412. See Jones 
V. Gorham, 2 Mass. 375; De Coster v. Liver- 
more, 4 Ma^. 101, in which assignees, under 
the bankrupt law of 1800 [2 Stat, 19], were 
charged. But the question was not raised 
nor considered, and the cases were afterwards 
overruled in Colby v. Coates, 6 Cush. 558. 
The rule was applied to sheriffs: Wilder v. 
Bailey, 3 Mass. 289, To county treasurers: 
Chealy v. Brewer, 7 Mass, 259. To execu- 
tors and administrators: Brooks v. Cook, 8 
ilass. 246. Colby v. Coates, 6 Cush, 558, de- 



cided that, an assignee, under the insolvent 
law of Massachusetts, cannot be reached by 
trustee process; approved and followed in 
Columbian Book Co. v. De Golyer, 115 Mass. 
69; Dewing v. Wentworth, 11 Cush. 499. As- 
signees in bankruptcy cannot be charged as 
garnishees in state comrts: In re Bridgman 
[Case No. 1,867]; Jackson v. MiUer, 9 N. B. 
R, 143. The remedy to reach this fund is to 
have a receiver appointed to represent this 
fund in bankrupt court: Jackson v. Miller 
[supra]. Or by. creditors' bill before judg- 
ment: Pendleton v. Perkins, 49 Mo. 565; 
Thompson v. Scott [Case No. 13,975]. The 
state court has no authority to bring an as- 
signee before it who is acting under the or- 
ders of the United States court: Akins v. 
Stradley (Iowa) 1 N. W. 609. The reason of 
this doctrine seems to be that the court, hav- 
ing the money or properly in its custody un- 
der the law. holds it for some purpose, of 
which that court is exclusive judge. To per- 
mit property or money thus held to be seized 
on execution, attached or garnisheed, would, 
therefore, defeat the very purpose for which 
it is held, and, in many cases, enable some 
other court to dispose of property or money, 
and wholly divest it from the end or pm'pose 
for which possession has been taken. A 
conflict of jurisdiction and decision would, 
in many cases, thus ensue. Thus, the court 
in possession of the property or money might 
order it to be distributed or paid in a certain 
way, while the court issuing the process of 
garnishment might order and adjudge a whol- 
ly different designation of the property or 
money. To attempt a seizure of property 
by attachment in some other com't would nec- 
essarily bring the two tribunals into collision, 
and would, if successful, wholly withdraw 
the proper^ &om the power of the court in 
possession, and divert it from the purpose 
for which possession has been taken. 

The true doctrine is that, when property or 
money is in custodia legis, the oflacer hold- 
ing it is the mere hand of the com*t; his pos- 
session is the possession of the court; to in- 
terfere with his possession is to invade the 
jurisdiction of the court itself; and an of- 
ficer so situated is boimd by the orders and 
judgments of the court whose mere agent he 
is, and he can make no disposition of it with- 
out the consent of his own court, express or 
implied. How can such an officer, when 
garnisheed, know what answer he can make 
with safety to himself, in advance of the 
orders and judgments of the comrt having 
possession of the property and jurisdiction 
of his person? How could such an officer 
safely expose himself by his answer as gar- 
nishee to the danger of a personal judgment 
in some other court, before the determina- 
tions of the court having control of him and 
the property? Suppose the court, whose 
hand and agent he is, should order and di- 
rect him, in a given case, to make one dispo- 
sition of the property or money, and the court 
issuing the process of garnishment should 
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enter judgment against Mm, requiring a 
wholly different disposition of it, wliicli judg- 
ment sliould he obey? He would be like a 
soldier between two fires, and lie would inev- 
itably fall under one or the other. But by 
far the deadlier fire of the two would be 
that of his own com*t, since he would not 
only, by a disobedience of its orders, expose 
himself to a suit upon his ofllcial bond, but 
to punishment for contempt In this view 
of the subject, it has been held in some cases 
that, when the court having charge of the 
property, money or funds makes final orders 
for its distribution, the officer whose duty it 
is simply to tm-n over to each individual dis- 
tributee the amount awarded to him by the 
final judgment of the court, may be gar- 
nisheed by a creditor of a party to whom the 
dividend or distributive share has been ad- 
judged. Thus, in New Hampshire, Delaware 
and Missouri, while the principle announced 
in Massachusetts was recognized as sound, 
it was considered to be inapplicable when 
an administrator had been, by the proper 
tribunal, adjudged and ordered to pay a cer- 
tain sum to a creditor of the estate, and in 
such case the administrator was charged as 
trustee of the party to whom the money was 
ordered to be paid. Adams v. Barrett, 2 N. 
H. 374; Fitchett v. Dolbeej 3 Har. (Del.) 267; 
Cm-ling V. Hyde, 10 Mo. 374; Richards v. 
Griggs, 16 Mo. 416. The reason of this ex- 
ception was given by the superior court of 
New Hampshire, and adopted by the su- 
preme com't of Missoiu:i, in the following 
language: "An administrator, till he is per- 
sonally liable to an action in consequence of 
his private promise, — ^the settlement of the 
estate, or some decree against him, or other 
cause,— cannot be liable to a trustee pro- 
cess; because, till some such event, the prin- 
cipal has no ground of action against him 
in his private capacity, and he is bound 
to account otherwise for the funds in his 
hands. The suit against him, till such an 
event, is against him in his representative 
capacity, and the execution must issue to be 
levied de bonis testatoris and not de bonis 
propriis. But in the present case, the trustee 
was liable in his private capacity to the de- 
fendant for the dividend. The debt has been 
liquidated, and the decree of payment pass- 
ed. The debt was also due immediately. 
Execution for it ran against his own goods, 
and the trustee process would introduce nei- 
ther delay nor embarrassment in the final set- 
tlement of the estate." The doctrine of this 
case is that where the court having custody of 
the money, fund or property, and jm'isdic- 
tion of the subject-matter, makes a final de- 
termination of the matter, and awards judg- 
ment as to the amount to be paid to each 
individual distributee, the officer thus requir- 
ed to make payment may be made personally 
liable for his failure to make the payment, 
and therefore a garnishment against him, re- 
sulting in a personal judgment, is no in- 
vasion of the jurisdiction of the court hav- 



ing the property in custody, and no encroach- 
ment upon the possession of that court On 
the contrary, the garnishment recognizes the 
action of the court ordering the payment or 
distribution, and founds itself upon the judg- 
ment of that court When the judgment in 
the garnishment proceedings must needs be 
against the garnishee in his representative 
capacity, the proceedings must fail, because 
it could be levied neither upon the gar- 
nishee's private property nor upon the prop- 
erty he represents; not upon the former, be- 
cause the judgment is not personal, nor upon 
the latter, because the property which he 
represents is in the possession and under the 
control of another comrt, whose possession 
and jurisdiction cannot be invaded. 

It might be supposed, upon a hasty glance, 
that the principle laid down in the new 
Hampshire, Delaware and Missouri cases is 
applicable to the case now before the com-t. 
Here the court of bankruptcy has declared 
a dividend, and determined specifically what 
each creditor is entitled to. It has ordered 
the assignee to pay a specific sum to the 
judgment debtor in the state court from 
which the process of garnishment issued. If 
the assignee failed to pay that sum, he 
would be liable to a personal action; why, 
therefore, may he not be garnisheed? Why 
may not a personal judgment be rendered 
against him, as garnishee, for the amount of 
the dividend, since a personal action could 
be maintained by the judgment creditor 
against him for the same cause? There is, 
in my judgment, an insuperable difficulty in 
recognizing this view in the present case, 
growing out of the peculiar jurisdiction in 
bankruptcy. It cannot for a moment be 
doubted that the court of bankruptcy has 
exclusive jurisdiction of the bankrupt's es- 
tate, and of its administration from the time 
of the adjudication to the final discharge of the 
estate, and the discharge of the assignee. This 
jurisdiction does not, by any means, cease 
with the order of distribution. It is clearly 
within the power of the court, and its duty, 
to see that its assignee pays over to the dis- 
tributees the dividends awarded to them. 
The assignee failing to perform this duty, 
the court wiU pimish him for contempt; or- 
der a suit upon his official bond, and refuse 
to give him a final discharge. This jurisdic- 
tion is exclusive.. No other court can touch, 
or bind the assets of the bankrupt, or au- 
thorize any suit against the assignee, who is 
the officer of the court. It follows that any 
action in any other tribunal, aiming to con- 
trol the action of the assignee, or directly or 
indirectly compel the assignee to dispose of 
the assets or pay over money in his hands 
belonging to the estate, must be utterly with- 
out jurisdiction, and therefore null and void. 
What is the effect of a garnishment of the 
assignee? It either compels him to suspend 
payment to the distributee in bankruptcy, in 
pursuance of the order and judgment of the 
bankrupt com*t, or it is without any legal 
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efficacy -wliatever. The nature of every gar- 
nishment is that the garnishee must, upon 
receiving the notice, keep the property, 
money or debts in statu quo, to await the 
final judgment of the court issuing the pro- 
cess. The notice of garnishment to the as- 
signee in tliis case had that effect, or it was 
wholly nugatory. But how could the state 
com-t, without any jm-isdiction whatever, is- 
sue any process to arrest the action of the 
assignee in the payment of the dividends or- 
dered by the court of banliruptcy. How 
could a court manifestly without jm-isdiction, 
thus, by its process and judgment, effect the 
administration of, and final distribution of, 
the banla*upt's estate? To simi up the argu- 
ment, the court of bankruptcy, having ex- 
clusive jmisdiction, orders its assignee to dis- 
ti'ibute the estate to the creditors, in dividend 
declared by the com-t; but a state court, with- 
out any jm'isdiction whatever, sends its pro- 
cess to the assignee, commanding him, in 
substance, not to pay over the dividends, but 
to await the final judgment of the state 
court. Which of these commands shall the 
assignee obey? And if this could be done, 
it might result in postponing, almost indefi- 
nitely, the final settlement of bankrupts* es- 
tates; for there might be numberless suits 
against the creditors in bankruptcy, and, of 
com'se, there could be no final settlement 
and distribution until the final action and 
judgment in the state courts in the principal 
actions. Hence the proceedings in bankrupt- 
<?y would have to be stayed, to await the 
slow and tedious course of justice, which 
might prove to be long protracted litigation 
In the state courts. 

It was argued that this court, seeing the 
justice of the petitioner's claim as a creditor, 
would, by a sort of comity, recognize the 
judgment of the state court, and order the 
assignee to pay the dividend upon it Comity 
is a vague and undefined principle in om* 
jm-isprudence. I do not know of any law or 
usage which would justify the court in mak- 
ing such an order. If the question were be- 
tween the original parties, there would be 
less difficulty; but other rights have inter- 
vened. The dividend has been assigned, and 
the assignee is before the com-t claiming un- 
der his assignment. Seeing that the gai-nish- 
ment was without jurisdiction, and therefore 
absolutely null, there was no lien, and noth- 
ing pending in the nature of a judicial pro- 
ceeding of which the assignee of the dividend 
was bound to take notice. I cannot, there- 
fore, see but that he had a perfect right to 
pm-chase the dividend, and take a transfer 
of it. And if he did, and paid his money for 
it, his equity is at least equal to that of the 
attaching creditor. There is, therefore, no 
overraling consideration of equity to induce 
the court to resort to some extraordinary 
remedy unknown to the law, to aid the at- 
taching creditor as against the assignee of the 
dividend. The fund should be paid to Rob- 
erts, the intervener. 

6fed,cas.— 61 



Case M"o. 8,479. 

CUNNINGHAM: et al. v. BBIiL et al. 

[5 Mason, 161.]^ 

Circuit Court, D- Massachusetts. Oct. Term, 
1828.- 

Breaoh op Orders by Consignee — Liability- 
Damages — Ratification. 

1. Where a voyage was undertaken to Ha- 
vana, and thence to 31eghorn and back, and the 
owners ordered the consignees at Leghorn, to 
apply their funds, estimated at 4600 pezzos, to 
the purchase first of 2200 pezzos value of tiles, 
and the residue to invest in paper; and the 
consignees accepting the orders, invested the 
whole funds in paper, because they fell short 
of the estimated sum, although a sum of 1750 
pezzos might have been so invested; it was 
Itcld, that tiie consignees were liable in damages 
for the breach of orders. 

[See note at end of case.] 

2. The damages, in such case, are not to be 
confined to the transactions at Leghorn; but 
are to be calculated upon the actual injury to 
the plaintiffs, in the events of the voyage, tak- 
ing into consideration the markets at Havana, 
and all the other circumstances. 

[Cited in Heinemann v. Heard, 50 N. Y. 37.] 
[See note at end of case.] 

3. The receipt of the proceeds of the paper 
after sale, by the master at Havana, is not, in 
point of law, per se, a ratification of the pur- 
chase, and investment in paper by the owners. 

[See note at end of case.] 

4. What circumstances amount to a ratifica- 
tion of a breach of orders. The omission to 
answer a letter acknowledging the breach of 
orders, or the omission to state to the party 
in a letter of complaint, that he will be held 
responsible, is not, per se, a ratification; but 
the question is open to the jury, as a matter of 
fact, whether such ratification ought under all 
the circumstances, to be presumed. 

[Cited in Perkins v. Currier, Case No. 10,- 

985.] 
[See note at end of case.] 

5. Where a bill of -exceptions is taken at the 
trial, a motion for a new trial will not be 
entertained, unless the bill of exceptions is 
waived. 

[Cited in Marine City Stave Co. v, HerreshofE 
Manuf'g Co., 32 l?ed. 824. Limited in 
Preble v. Bates, 37 Fed. 773.] 

Assumpsit brought by the plaintiffs ]John 
A- Cunningham and William J. Loring], who 
are merchants in Boston, Massachusetts, 
against the defendants [James C. Bell and 
others], who are merchants in Leghorn, in 
Tuscany, for breach of orders as factors and 
commission merchants. The declaration con- 
tained various counts. Plea, the general is- 
sue. The material facts as they appeared 
at the trial, upon the points of law in con- 
troversy, are summed up in the charge of 
the court; and it is thought unnecessary to 
report them, or give them more in detail. 

Hubbard & Webster, for plaiutids. 
William Sullivan, for defendants. 

^ [Reported by William P. Mason, Esq.] 

^ [Affirmed in Bell v. Cunningham, 3 Pet. 
(28 U. S.) 69.] 
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STORY, Oircuit Justice, in summing up to 
the jury stated as follows: The present ac- 
tion is brought to recover damages for a sup- 
posed breach of orders, in a commercial 
transaction undertaken by tlie defendants at 
the request of the plaintiffs. The plaintiffs 
having planned a voyage from Boston to 
Havana, and thence to Leghorn and back 
to Havana, for the brig Halcyon, command- 
ed by Captain Skinner, on the 15th of Sep- 
tember, 1824, wrote a letter addi-essed to the 
defendants at Leghorn of the following pxir- 
port: "Boston, September 15, 1824. Dupli- 
cate. Messrs. Bell, De Yang & Co.— Gent'n: 
This will be handed to you by Capt. J. Skin- 
ner, Jr., master of the brig Halcyon, belong- 
ing to us. We have contracted with Messrs. 
Atkinson & Robbins of this place, to furnish 
600 boxes from Havana to Leghorn, on 
freight of £4. 10s. and 5 per cent primage, 
payable in a bill on London, or in Leghorn 
currency, at the option of the master, and 
600 boxes on half profits for freight, 1000 
pezzos to be paid in Leghorn, on account of 
said profits. As the goods are to be con- 
signed to you, we mention the terms of the 
contract, to avoid misunderstanding. The 
whole amount of freight receivable at Leg- 
horn will be about pezzos 4600. Please in- 
vest 2200 pezzos in marble tiles, of 12, l4, 
and 16 ounces; the whiter they are the bet- 
ter. We believe, but are not certain, that 
the oz. corresponds to the English inch. We 
annex a copy of our invoice, received by 
Loring, Cunningham & Co. in 1818-19. The 
balance, after paying disbursements, please 
invest in wrapping paper, to cost from 35 
to 50 pezzos per 100 reams. Captain Skin- 
ner is to return to Havana from Leghorn. 
We wish you to obtain for him some freight, 
if possible, (excepting tiles and wrapping 
paper,) with liberty to touch at Marseilles, 
should letters we have requested Messrs. T. 
H. Rogers & Co. to lodge with you, induce 
him to stop there on his return. With much 
respect," &c. After annexing the invoice, 
there was a postscript as follows: "Sep- 
tember 20, 1824. The above is duplicate of 
our respects per Halcyon. Please forward 
the enclosed as soon as received. We send 
the above, that if time is necessary to furnish 
the articles therein ordered, you may receive 
it before the arrival of the Halcyon." The 
original letter, without this postscript, was 
sent by the Halcyon, with the following post- 
script on it: "P. S. We have further en- 
gaged whatever may be necessary to fill the 
brig, on half profits, on account of which 700 
pezzos are to be paid in Leghorn. After par- 
chasing the tiles and paying disbm^sements, 
you will invest the balance in paper as above- 
mentioned. In previous orders, the reams 
have been deficient in the proper number of 
sheets. We wiU thank you to pay particular 
attention to this, as well as having all the 
sheets entire." The foregoing duplicate, with 
the postscript of the 20tli of September was 
received by the defendants on the 30th of No- 



vember following, who on the 9th of Decem- 
ber following, replied as follows:— "The order 
you are pleased to give us for paper and mar- 
ble tiles, to be paid for out of the freight of 
the Halcyon's cargo from Havana, to our con- 
signment, has our particular attention. You 
have done very right to send ifs this order, 
as the Ttrapping paper cannot be got in readi- 
ness before the end of January; and there- 
fore, had it been delayed longer, could not 
have been in time for your brig Halcyon. 
We have contracted for 5000 reams, at a& 
near your limits as possible, the article being 
just now in great demand. The tile shall be 
collected also; and for your future regula- 
tion we will note at foot a scale of compai-- 
ative measurement 'twixt ounces and Eng- 
lish inches." It is material to remark, that 
nothing is here said as to the price, at whicb 
the tiles were contracted for, so as to put the 
plaintiffs in possession of the exact sum. 

The Halcyon sailed from Boston for the- 
Havana on the 16th of October, and having 
performed that part of the voyage, and taken 
in a cargo of 1330 boxes of sugar for Leg- 
horn, arrived at the latter port on the 20tli 
of January, 1825, and there the cargo wa» 
delivered to, and sold by the defendants, who 
received the proceeds of the same. From 
the state of the market the funds realized for 
the plaintiffs fell short of the expected amount 
of 4600 pezzos, the net amount of freight, 
including the advance of the 1000 pezzos pro- 
vided for by the original contract, being, as 
appears by the account current, only about 
3450 pezzos. The disbursements of the brig 
amoTmted to 647 pezzos. No tiles were pur- 
chased: and no investment at all was made- 
of the 700 pezzos provided for in the post- 
script; but the whole of the other proceeds, 
deducting the disbursements, viz. 2801 pezzos, 
were invested in 437 packages of wrapping 
paper and sent in the Halcyon to the Ha- 
vana. After the arrival at the Havana, the 
paper was sold and the proceeds received by 
the plaintiffs. The tiles would have been a 
far more profitable investment. These are 
the facts, upon which the plaintiffs have 
founded their action for damages for a 
breach of orders, in not investing 2200 pezzos 
in tiles, as required by the original letters of 
the 15th and 20th of September. 

The first question arising in the case is, aS' 
to the nature and extent of the contract be- 
tween the parties; for there can be no doubt, 
that the orders of the plaintiffs, and the ac- 
ceptance thereof by the defendants, consti- 
tuted a valid contract upon commission, bind- 
ing between the parties. It appears to me, 
that there was a clear undertaking on the 
part of the defendants to apply the proceeds 
of the freight, and advances coming into 
their hands from the cargo of the Halcyon, 
in the manner pointed out in the orders. I 
mean, that in the first place, the defendants 
were to appropriate 2200 pezzos to the pm*- 
chase of marble tile, and the balance, after 
deducting the disbursements of the brig, and 
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the "balance only, was to be applied to the 
purchase of "wrapping paper. I agree, that 
the defendants "were not bound to execute 
the orders, unless funds came to their hands; 
for they did not stipulate to mate any ad- 
vances out of their own monies. But on the 
other hand, there was no stipulation, that 
4600 pezzos should at all events come into 
then' hands, constituting a condition preced- 
ent, so that if a less sum should come, the 
defendants were at liberty totally to disre- 
gard the orders of the plaintiffs. The reason- 
able interpreta'tion of the orders is, that the 
funds received on account of the plaintifEs 
should, as far as they would go, be applied 
to the purchase, first, of marble tiles, and 
afterwards, if any balance remained, pro 
tanto, of wrapping paper. If, therefore, the 
whole funds should be absorbed by a pur- 
chase of marble tiles, to the extent of 2200 
pezzos, there was to be no investment in pa- 
per. 

The estimate of the probable amount of 
the freight and advances at 4600 pezzos was 
undoubtedly designed to direct the discretion 
of the defendants in the purchase of paper. 
They had a right to act with reference to 
that, as the probable funds, which would be 
realized. If it were necessary in order to 
secure the paper ready for the retm-n voyage 
at the proper period, that a preliminary con- 
tract should be made with dealers in that 
article, the defendants were at liberty so 
to do, and were not obliged to wait the ship's 
arrival, before they took a step. They were, 
in this respect, authorized to do whatever 
the custom of trade, or sound discretion 
might require, to accomplish the objects .of 
the plaintiffs. And their acts, so done, were 
obligatory upon the plaintiffs, whether funds 
afterwards came into their hands or not. 
It is clear, from the subsequent correspond- 
ence, that the parties so understood the mat- 
ter. When, therefore, the defendants re- 
ceived the orders of the plaintiffs, they had 
a right to act upon the presmnption of re- 
ceiving funds to the amoimt of 4600 pezzos. 
They were then to consider 2200 pezzos of 
this sum appropriated to the pmrchase of 
tiles. They were to make a deduction of 
the probable amount of disbm-sements, which 
might fairly be calculated at the sum ulti- 
mately paid, say 650 pezzos; and they had a 
right to contract for paper to the amount of 
the balance remaimng of the 4600 pezzos, 
say to the amoimt of 1750 pezzos. If they 
had so done, they would in every event have 
been justified; and if no more funds had 
come into their hands than would have paid 
for the paper so contracted for, and the dis- 
bursements, they would have been exonerat- 
ed from all responsibility for not making 
any investment in tUes. And if a balance, 
less than 2200 pezzos had remained, they 
would have been boimd to apply that balance 
only to an investment in tiles. This is stated 
upon the presmnption, that it was neces- 
sary to make a contract for the paper before 



the arrival of the brig; and that such a 
contract could not be reasonably made upon 
the condition, that the paper should be want- 
ed; but, for the interest of the plaintiffs, 
must be absolute. For if such contingent 
purchase of the paper could have been se- 
curely contracted for, it was the clear duty 
of the defendants so to have contracted, 
and not to run the hazard of defeating the 
primary object of the plaintiffs in the pur- 
chase of tiles. In point of fact, the defend- 
ants did purchase paper to the amount of 
2801 pezzos, and thus exceeded the orders 
by the difference between that sum and 
1750 pezzos, which was the utmost presuma- 
ble balance applicable to the purchase of 
paper. That difference is 1051 pezzos, which 
might at all events have been invested in 
tiles. 

In order to meet this state of the facts, 
the defendants contend in the first place, 
that in their letter of the 9th of December, 
they communicated to the plaintiffs, that 
they had purchased 5000 reams of paper for 
them; and that the plaintiffs ratified the 
purchase. Let us see, how that statement 
is borne out by the facts. The defendants, 
on the 14th of January 1825, wrote a letter 
to the plaintiffs statuig:— "The -wrapping pa- 
per ordered by yours, of the 15th of Sep- 
tember will be in readiness by the end of 
this month, and we shall have by that time 
ready to ship, 10,000 marble tiles of 12 
oimces, 7600 do. of 14 oimces, and 6200 do. 
of 16 ounces, which will be about the in- 
vestment you desire of the freight from the 
Halcyon." This letter, it is to be recollect- 
ed, was "Written before "the arrival of the 
Halcyon. The plaintiffs, on the 7th of 
March, answered this letter; and though 
they had doubtiess then received the preced- 
ing letter of the 9th of December, no direct 
reference is made to it Tne plaintiffs say, 
"We have received your much esteemed 
favour of the 14th of January, and are grati- 
fied with the investment you have directed 
of the freight for the Halcyon." It may be 
assumed, that the plaintiffs, when they "wi'ote 
this letter, knew that 5000 reams of paper 
had been purchased on their account by the 
defendants. But as no price was mentioned, 
it is impossible for them to ascertain, that 
this was beyond the amount authorized by 
their orders. The defendants did not give 
them any information, that it was a devia- 
tion from their orders; and tiie language of 
the letter of the 14th of January shows, that 
the defendants contemplated no deviation; 
for they say, that they shall have the tiles in 
readiness to ship to the amount of the in- 
vestment desired by the plaintiffs. So the 
plaintiffs must have understood them; and 
if their letter of the 7th of March is a ratifica- 
tion of the act of the defendants in the pur- 
chase of the paper, it can be deemed so, 
only as made in compliance with their orders, 
imless some information of a deviation is 
brought home to them. No evidence is of- 
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fered for this purpose, except what arises 
from the letter itself; and in it I can find 
no such information. However this, as a 
question of fact, will he left to the jury. 
But I am of opinion, that the funds re- 
ceived under the original contract of ship- 
ment were not only to he applied to the pur- 
chases directed by the platatiffs, but that 
the additional 700 pezzos advance, notified 
in the postscript of the letters of the 15th 
and 20th of September, wluch came by the 
Halcyon, were also to be applied by the de- 
fendants as supplemental funds to the same 
purpose. The object of that postscript was, 
not to change the original orders for pur- 
chases; but to confirm them, and authorize 
and require the investment of the additional 
700 pezzos ia pm-suance of them. Why it 
was not done by the defendants is not ex- 
plained, other-nise than by the defendants' 
statement, that there were ultimately no half 
profits on the sale. But I miderstand, that 
the 700 pezzos were to be a preliminary ad- 
vance before the sale, 'md not to await the 
event If there should be no half profits, 
this advance would be reimbm'sable by the 
plaintiffs. The vessel was not to wait for a 
sale. As to this additional advance, then, 
the case, as to the non-investment, mtist 
stand upon the same ground, as the original 
funds. Unless, then, there has been a ratifi- 
cation by the plaintiffs of the pm-chase of the 
5000 reams of paper, at the actual price 
paid, with a full knowledge of the facts, 
the ground of defence, to which I have re- 
ferred, fails. And if there was such a ratifi- 
cation, it does not exonerate the defendants 
from liability for the non-iavestment of the 
funds not covered by the pmrchase of the 
5000 reams of paper. 

It is in the next place contended by the de- 
fendants, that the 5000 reams of paper hav- 
ing been received on board the Halcyon, and 
carried to the Havana, and sold there on 
the plaintiffs' accoiint, that receipt and sale 
amount, in law, to a i*atification of the pur- 
chase of the paper, and also of the actual 
application of the whole funds by the de- 
fendants at Leghorn. I am not prepared to 
admit, that the facts stated do, per se, in 
point of law, amount to such a ratification. 
Whether there has been such a ratification 
is matter of fact for the consideration of 
the jury under all the circumstances of the 
case. It is not sufficient, that the paper was 
carried to the Havana, and there sold by the 
master on account of the plaintiffs; for that 
might have been done, and indeed seems to 
have been done by him, in the ordinary 
course of his employment in the voyage, 
without any communication with the owners. 
And, surely, they could not be bound by his 
acts in a case of this nature, if they had no 
knowledge of any actual or intentional devia- 
tion from their orders in the shipment, at 
the time of the sale. The mere receipt of 
the proceeds after the sale is not decisive. 
And, indeed, the jury must decide from all 



the circumstances, whether the plaintiffs 
have, in any manner, ratified the proceed- 
ings of the defendants. If they have, there 
is an end of the present action. 

In the next place, it is contended by the 
defendants, that the subsequent conduct and 
proceedings of the plaintiffs amount to a 
virtual ratification of these transactions. 
The correspondence between the parties is 
mainly relied on for this purpose. The let- 
ter of the defendants, dated on the 21st of 
January, 1825, speaks of the arrival of the 
Halcyon, and then adds, "He (Captain Skin- 
ner) has brought samples of marble tiles, 
and of wrapping paper, &c. We shall com- 
pare them with the goods fixed for you, and 
then act for the best" There is no pretence, 
that any thtug in this letter admonished the 
plaintiffs of any intended deviation from 
their orders. The next letter of the defend- 
ants is dated on the 21st of February 1825, 
and after stating, that the Halcyon had 
sailed yesterday for Marseilles, it adds, "The 
samples of wrapping paper sent us, «S:c. we 
foimd much inferior to any made in this 
state, and have executed your order with a 
much better article, although the difference 
in price bears no proportion. As yom* ac- 
count current, after purchasing the paper, 
which Captain Skinner told us was the better 
ai'ticle for investment, gave only a small 
balance, we increased a little the quantity 
of paper, and sent no tiles." And after stat- 
ing the account current; and amount of the 
invoice of the paper, &c., it farther adds, 
"Captain Skinner has been made aware of 
the superior quality of this parcel of paper, 
and that each ream is composed correctly of 
20 quires of 24, and not 16 sheets, each, as 
has been occasionally shipped, so that he 
will no doubt mark an adequate price for 
it, because, in reality, the prices, at which 
it is invoiced, are reduced, by this differ- 
ence, below those mentioned in your order." 
Here, then, we^have the first notice of the 
omission of the pm-chase of tiles, and the 
reason given for it The paper, (if we are 
to believe this statement,) considering its 
extra quality and quantity, is purchased be- 
low the plaintiffs' limits. If so, the first 
error of the defendants was in originally 
contracting for the purchase of too large a 
quantity. They purchased to the value of 
2801 pezzos, when they were limited to the 
value of about 1750 pezzos. For this differ- 
ence no reason is given; except, that it is 
said, that a small balance only remained in 
their hands. But if they had pmrchased only 
to the extent of the limits of the orders, they 
would have had 1050 pezzos, beside the ad- 
vance of the 700 pezzos, equal to 1750 pezzos, 
to apply to the purchase of the tiles. The 
plaintiffs, in their reply to this letter, dated 
the 18th of April, 1825, after quoting their^ 
original orders, say, "We are exceedingly dis- 
appointed, that such positive directions were 
not complied with; they were given for 
sufficient reasons, and without authority to 
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alter them. You omitted to invest the 700 
pezzos on account of the freight of the 150 
boxes marked T, which Tve regi-et, as we 
wished the funds at Havana. With this, 
you would have had 4240 pezzos, which 
would have fm-nished the tiles, paid dis- 
bursements, and have left 1393 pezzos to be 
invested in paper." The defendants replied, 
on the 27th of June, 1S25, stating, "We ai-e 
extremely hurt, that what we did for your 
account by the Halcyon, in February last, 
should not have met your approbation, be- 
cause we acted for the best of our judgment 
for yoiu- interest. Tom- instructions would 
have been executed literally, had not the 
premises, under which they were given, 
changed. The sum of 700 pezzos, which 
were to be advanced here on account of half 
profits of the Halcyon's cargo of sugar, not 
having been due from a default of profits, 
we considered om-selves authorized to act 
with a discretionary power; otherwise, be 
assured, that we never deviate from orders." 
This letter was never answered. Now, the 
question for the jm'y is, under these circum- 
stances, whether this omission of the plain- 
tiffs to make an express declaration, that 
they would hold the defendants accountable 
for the breach of orders, and then* subse- 
quent silence and delay in bringing the suit, 
are to be construed as an implied acquies- 
cence In, or ratification of, the acts of the 
defendants, or a waiver of the claim of the 
plaintiffs for damages. If so, then the plain- 
tiffs cannot now, upon any after thoughts, 
reinstate themselves in any right of action. 
It is a question of fact, and must be decided 
by the jury upon the whole evidence. They 
will take into view the subsequent transac- 
tions to explain the delay in bringing the 
suit; and draw their conclusions accordingly. 
(The judge here commented on these ti-ansac- 
tions.) 

If the jury shall be of opinion from the 
whole evidence, that the orders of the plain- 
tiffs have been broken, in not purchasing the 
tiles, in the aanner stated in the declaration, 
and that there has been no subsequent rati- 
fication by the plaintiffs, of the acts and pro- 
ceedings of the defendants, then the plaiutiffs 
are entitled to recover, and the remaining 
question is, as to the amount of damages. 
The counsel for the defendants contend, that 
the plaintiffs have suffered no damages; that 
the 2200 pezzos were actually invested in 
paper on the plaintiffs* account, and were 
thus received by the plaintiffs at Leghorn, 
and therefore he has lost nothing; and that, 
at all events, the measm-e of damages is the 
value of the 2200 pezzos at Leghorn, and not 
at the Havana. My opinion is, that no cer- 
tain rule of damages can be laid to govern 
all eases of this nature. The plaintiffs are 
entitled to recover (if any thing) the real 
damages sustained by them. What those 
damages are the jury must decide upon all 
the circumstances of the ease. In estimat- 
ing them, they are not boufld to confine them- 
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selves to the state of things at Leghorn, and 
are not precluded from taking into considera- 
tion the nature of the retm'n voyage to the 
Havana, the safe arrival of the Halcyon at 
that port, the state of the markets, and the 
profits, which might have been made by 
the plaintiffs, if their orders as to the tiles 
had been complied with. I can lay down no 
other rule for the government of the jmT 
than this, that they are at liberty to compen- 
sate the plaintiffs for their actual damages 
sustained as a consequence from the default 
of the defendants; but they are not at liberty 
to give vindictive damages. They of course 
win deduct any benefit derived by the plain- 
tiffs from the investment in paper, as an off- 
set in the damages. 

At the close of the case, I have been called 
upon to give certain directions to the jury, 
which are so very complicated, that I am not 
quite sure, that I exactly comprehend them. 
If I do, they are, with a single exception, 
embraced in the preceding remarks. That ex- 
ception is, as to supposed variances between 
the declaration and proofs. So far as those 
variances depend upon the parol proofs in the 
cause, it is no part of my duty to decide upon 
them, for they are matters of fact for the 
consideration of the jury. The question of 
a variance between a paper declared on, and 
that offered in proof, is matter of law; but 
whether the proofs generally in the case sup- 
port the declaration, especially when there 
are parol proofs on both sides, is matter Of 
fact for the jury. 

It is contended, by the defendants' counsel, 
that the first new count in the declaration 
contains a material variance from the Written 
proofs, becaTise that count sets forth the let- 
ter of the 15th of September, 1824, as contain- 
ing the special contract between the plaintiffs 
and the defendants, and as the postscript to 
that letter contains a material part of the 
contract; and this postscript is not set forth 
in that count, as a part of the letter, but 
is wholly omitted, that the evidence offered 
by the plaintiffs in this behalf does not sup- 
port, and prove the conti*act, as in that coimt 
is alleged. I have not, at this moment, an 
opportunity to compare the count closely 
with the letter, and therefore I may mistake 
its exact import. But as I Understand the 
postscript of the letter, there is no variance, 
in point of law, between the contract set 
forth, and the written evidence in the case. 
The postscript does not change the nature 
of the contract; but only shows, that 700 
additional pezzos are applicable, as an ad- 
vance, to the pm'Chase. But the point is 
rather a matter of fact for the jmy upon the 
whole evidence, and as such- I shaU leave 
it to them. (The judge then gave his an- 
swer to the respective questions propounded 
by the defendants' counsel.) 

Verdict for the plaintiffs, §3439.24. 

After the verdict, a bill of exceptions was 
tendered to the court and signed; and a mo- 
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tion for a new trial was also made by the 
counsel for the defendants. On its coming 
on for ar^ment 

STORY, Circuit Justice, said,— The motion 
for a new trial cannot be entertained, accord- 
ing to the practice of the court, unless the 
bill of exceptions is waived. The party has 
his election, either to proceed upon a writ 
of error to the supreme court, in order to 
have it determined there, whether the points 
were correctly ruled at the tiial; or waiving 
that remedy, to apply here for a new trial. 
But he cannot be permitted to proceed both 
ways. The ground for granting a new trial 
is, that the party is without other remedy. 
But that is not the case, where he files a 
bill of exceptions; for upon that he can take 
the opinion of the supreme coiut. It is 
most convenient for the due administration 
of justice, that where a party means to apply 
to the appellate com-t for a final decision of 
the law of his case, he should so do with the 
least delay. The other party ought not to 
be bm-thened with the expenses of successive 
trials, until the law of the case is definitively 
settled by the final tribunal. Motion over- 
ruled. 

[NOTE, Defendants sued out a writ of er- 
ror to the supreme court, where the judgment 
herein was affirmed. The reasons urged for re- 
versal were alleged erroneous instructions, and 
the refusal to give certain other instructions to 
the jury; but the court held, per Chief Justice 
jNfarshall, that the trial court erred in neither 
respect. Bell v. Cunningham, 3 Pet, (28 XJ. S.) 
69. Subsequently defendants filed a bill in 
equity for relief against the judgment on the 
ground of surprise, and the court granted a per- 
petual injunction, restraining the collection of 
the judgment in so far as related to the dam- 
ages awarded on account of the noninvestment 
of the 700 pezzos. Bell v. Cunningham, Case 
No. 1,246.] 
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OUNNINGHAJM v. OADY. 

[13 N, B. H. (1876) 525; ^ 8 Chi. Leg. News, 
165; 4 Am. Law, Kec. 510.] 

District Court, N. D. Ohio. 

Bakkkdptct — Fraudulent Conveyance — Intent 
— Pitoop op Claim — Pkactice — Depositions. 

1. A deposition to an act of bankruptcy con- 
sisting of a fraudulent conveyance, must allege 
or show the fraudulent intent of the debtor in 
making the conveyance, 

2. A deposition to a proof of a claim in 
involuntary bankruptcy must show whether the 
claim is secured or unsecured. 

3. A petition will not be dismissed, because 
the depositions in support thereof are defective; 
but the petitioning creditor, on motion, will 
be allowed to file supplemental depositions. 

4. TiVhen the depositions are defective, the or- 
der to show cause will be set aside, but a new 

^ [Reprinted from 13 N, B. R, 525, by per- 
mission,] 



order may be issued on supplemental deposi- 
tions, 

[Petition by John Cunningham for an ad- 
judication in bankruptcy against Alson Cady.] 

WELKER, District Judge. On the Sth of 
January, 1876, John Cunningham filed in this 
court his petition against said Cady, debtor, 
containing the necessary allegations required 
by the bankrupt act, and duly verified. Depo- 
sitions were also presented in support of the 
allegations of the petition, and filed with the 
same. Thereupon an order to show cause was 
made against the debtor, and served on him 
as required by the act The debtor, by his coun- 
sel, now moves the court to dismiss the pe- 
tition and proceedings for the following rea- 
sons: First That the deposition in proof of 
the act of bankruptcy charged is insufficient 
in law. Second, That the deposition in proof 
of the petitioner's claim against the debtor 
is also insufllcient in law. 

The first insufficiency complained of is: 
that while the deposition sets forth the fact 
of a conveyance by the debtor of his property 
to his father-in-law, it fails to show or allege 
that it was done with an intent of a fraudu- 
lent nature under the provisions of the bank- 
rupt law. The second insufficiency alleged is: 
that the deposition in support of the peti- 
tioner's claim, fails to show whether the 
claim is secured or unsecured; or if secured, 
to w'hat extent— whether it is not wholly se- 
cured—so that the court can judge of the 
amount provable. 

As to the act of bankruptcy, the deposition 
is defective in failing to allege or show fraud- 
ulent intent of the debtor in making the con- 
veyance. But as to the second specification 
of the motion, the petitioning creditor in- 
sists that the proof is sufficient; that he need 
not prove that his claim was not secured; 
that if he were so secured, the fact should 
have been pleaded in an answer and not by 
preliminary motion. There is some authority 
for holding that, unless it appears that the 
claim is fully seciu-ed, it is still a provable 
claim under a proper interpretation of the 
bankrupt law. But without undertaking to 
determine ■ that question, it is sufficient to 
say, that it is the better practice to set out 
in the deposition all the material facts con- 
cerning the claim; in other words, to "give 
a particular description of the debt," as pre- 
scribed in the form given by the supreme 
court It follows that owing to the defects 
of the proofs, they must be amended before 
the debtor can be required to answer the pe- 
tition; and that the order to show cause was 
improvidently issued. The question now 
arises, whether the debtor's motion to dis- 
miss the petition, and the whole pr-oceed- 
ings, on that account, shall be allowable. 
At this stage of the matter, the petitioning 
creditor interposes his motion for leave to 
file further and supplemental depositions in 
proof of his debt and of the act of bank- 
ruptcy in support of his motion. 
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I think this motion should he allowed for [ 
the following reasons: The jurisdiction of 
the court over the subject-matter of the pro- 
ceeding is acquired by the filing of a peti- 
tion framed and verified in accordance with 
the provisions of the act, and the rights and 
liabilities of all the parties relate and are 
determined by the time at which the peti- 
tion is filed. On the filing of the petition, it 
is provided by the act that, "if it shall ap- 
pear that sufficient grounds exist therefor," 
an order to show cause shall be entered 
against the debtor, etc. How the sufficient 
■"grounds'* shall be made to appear is not 
shown in the text of the statute; and in the 
absence of any other construction of this 
portion of the section, it would be naturally 
inferred that it would be by an inspection 
of the petition itself. But the supreme court 
has seen fit to require proofs of the truth of 
the principal allegations by separate deposi- 
tions as a condition precedent to the order 
to show cause, and in fulfilment of the re- 
■quirements of the language in question. No 
defect in the petition is complained of, but 
the defect is in a subsequent and incidental 
matter. That defect may be cured without 
prejudice to the regularity or the sufficiency 
of the petition, in the mode proposed by the 
motion of the petitioner, and thus the rights 
and liabilities created by the filing of the pe- 
tition are preserved without any hardship 
upon the debtor. The petition, and the depo- 
sitions in support thereof, are not so inti- 
mately connected with each other that, if the 
depositions are defective, the petition must 
necessarily be dismissed. It may be sustain- 
-ed while the proofs may not be held suffi- 
cient 

The order to show cause is set aside at the 
.cost of the petitioner, and he has leave to 
file supplemental proofs in support of his 
allegations as to his claim, and as to acts of 
^bankruptcy, on the filing of which, if found 
sufficient, an alias order to show cause wiU 
he entered. 
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Case No. 3,481. 

CSUNNINGHAJil et al. v. HALL. 

[1 Cliff. 43.]* 

■Circuit Court, D. Massachusetts. May Term, 
1858.* 

Admiraltt Jurisdiction— Libel by Shipowners 
roB Breach of Contract. 

1. District courts have no jurisdiction of a 
libel in personam against the builder, to re- 
cover damages for the non-completion of a 
ship, according to a written contract under 
which the ship was built and sold, for defects in 

1 [Reported by William Henry Clifford, Esq., 
und here reprinted by permission,] 

' [Reversing Cunningham v. Hall, Case No. 
.3,482.] 
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the construction, discovered after the ship was 

sold and employed on a voyage. 
[Cited in Edwards v. Elliott, 21 mil. (88 
TJ. S.) 556; Doolittie v. Knobeloch, 39 
Fed. 41. Explained in Endner v. Greco, 6 
Fed. 412.] 

2. The jurisdiction of the district courts is 
not limited to the particular subject over which 
it was exercised in the English courts of ad- 
miraltv, when the federal constitution was adopt- 
ed; neither does it extend, imder the constitii- 
tion and laws of congress, to all cases which 
would fall within its cognizance, according to 
the civil law and the practice and usages of 
continental Europe. 

3. The intent and meaning of the provision of 
the federal constitution, that the judicial pow- 
er shall extend to all cases of admiralty and 
maritime jurisdiction, must be determined in 
a great measure from the maritime law, as it 
was known and understood in the 3urispru- 
dence of the states when the constitution was 
adopted. 

[Cited in New England Mut. Marine Ins. Co. 
V. Dunham, Case No. 10,155.] 

4. Discussion of the extent of the admiralty 
jurisdiction in the United States. 

[Cited in Diefenthal v. Hamburg-Amerika- 
uisclip Packetfahrt Actien-Gesellschaft, 46 
Fed. 399; The Manhattan, Id. 798.] 

This was an appeal from a decree of the 
district court [of the United States for the 
district of Massachusetts] sitting in ad- 
nfiralty. A libel in personam was ffled by 
[J. H. Cunningham and others] the pur- 
chasers and owners of the ship Plying Chil- 
ders, to recover compensation for damages 
and expenses of repairs, alleged to have re- 
sulted from the non-completion of the ship, 
by the respondent [Samuel Hah] according 
to the terms of a written contract between 
the parties. When the agreement for pur- 
chase and sale was entered into, the ship was 
in the course of construction, and the re- 
spondent contracted to complete her in a par- 
ticular manner, and when finished to deliver 
her to the libellants, for a specified sum. Up- 
on the completion of the vessel she was de- 
livered to and accepted by the libellants, who 
coppered, fitted, and sent her immediately 
to sea. It was alleged that, soon after sail- 
ing, the vessel proved to be leaky, and was 
subsequentiy found unseaworthy, in conse- 
quence of defects in her planks and calking. 
After a hearing exclusively upon the merits, 
the district court pronounced in favor of the 
libellants. [Case No. 3,482.] Between the 
time of the appeal and the argument there- 
on, the opinion of the supreme court in Peo- 
ple's Ferry Co. v. Beers, 20 How. [61 U. S.] 
402, was announced, and the attention of the 
circuit judge was only called to the question 
of jurisdiction. 

F. C. Loring, for libellants. 

The admii-alty jm'isdiction of the United 
States courts is not limited to that exercised, 
by the same court in England. Waring v. 
Clark, 5 How. [46 U. S.] 454; The Genessee 
Chief, 12 How. [53 U. S.] 443; Ward v. Peck, 
18 How. [59 U. S.] 267; The New York, 18 
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How. [59 U. S.] 223. The jurisdiction never 
depends upon the existence of a lien. K the 
cause of action be maritime in its nature, it 
may be enforced by a suit in personam, in 
all cases, and if the maritime or local law 
gives a lien, in rem. The General Smith, 4 
Wheat [17 U. S.] 438; Peyroux v. Howard, 7 
Pet [32 U. S.] 341; Andrews v. Wall, 3 How. 
[44 U. S.] 572; New Jersey Steam Nav. Go. 
V. Merchants' Baol:, 6 How. [47 U. S.] 392. 
The contract of material-men, that is, of those 
who fm-nish materials or perform labor, in 
the building and repairing of ships, is in its 
nature maritime. In re Hull of a New Ship 
[Case No. 6,859]; Davis v. Child [Id. 3,628]; 
The Sandwich [Id. 13,409]; The Jerusalem 
[Id. 7,294]; The Nestor [Id. 10,126]; The 
Young Mechanic [Id. 18,180]; The EUen 
Steward [Id. 11,594]. A material man may 
sue in rem, if he has a lien, and always in 
personam in the jui'isdiction where the party 
is liable to be sued. 

C. P. Curtis, Jr., for respondent 

No precedents to support the jurisdiction 
over a suit in personam, against the builder 
of a ship, to recover damages for a breach of 
wai-rauty, can be foimd either in this coun- 
ti-y or in England. All the analogous cases 
show that such jui-isdiction does not exist. 
Cutler V. Rae, 7 How. [48 U. S.] 729; The 
Orleans, 11 Pet [36 U. S.] 175; Minturn r. 
Maynard, 17 How. [58 U. S.] 477; The John 
Jay, Id. 399; Vandewater v. Mills, 19 How. 
[CO U. S.] 83; Plummer v. Webb [Case No. 
11,233]. It does not foDow that admiralty 
has jm-isdiction over the suit, because the 
business relates to a ship. Cox v. Murray 
[Case No. 3,304]; Gurney v. Crockett [Id. 
5,874]; Bradley v. BoUes [Id. 1,773]; Andi-ews 
V. Essex Ins. Co. [Id. 374]; Clinton v. The 
Hannah [Id. 2,898]. A contract to build a 
ship is a contract madfe on land, to be per- 
formed on land. Beers v. The Jefferson, 20 
How. [61 U. S.] 393. 

The right to entertain jurisdiction for re- 
pairs in a home port depends upon the ques- 
tion whether a lien is given by the local law. 
Read v. Hull of a New Brig [Case No. 11,609] ; 
Turnbull v. The Enterprise [Id, 14,242]. 

CLIFFORD, Circuit Justice. Whether the 
district com-t had jurisdiction of the cause 
as set forth in the libel is now the only 
point to be decided. Contested questions 
of long standing yet exist, touching the na- 
tm-e and extent of the admiralty jurisdic- 
tion of tlie district courts, and in respect to 
some of those questions there is still a great 
diversity of opinion, which may be seen even 
in the reported decisions of the supreme 
court Some points, however, in this con- 
troversy have been authoritatively settled by 
that tribimal; and it is believed that a proper 
application of the principles already estab- 
lished by that com-t wUl be sufficient to de- 
termine the present question, without enter- 
ing at large into a consideration of those 



[6 Fed. Cas. page 968] 



which remain open to dispute. Assuming 
the facts to be as they are stated in the libel, 
it appears that the contract was made in 
Boston, where aU the parties reside and 
where the service, whether maritime or 
otherwise, was performed. After the service 
was performed, an unconditional delivery 
was made of the vessel, and she was duly 
accepted by the libellants, who paid the con- 
sideration, and thereby became her "unques- 
tioned owners. More than seven months 
elapsed after the vessel was delivered before 
the libel was filed, and during all that time 
the libellants had the exclusive possession of 
the ship, which they still of right retiin. 
Then- claim, therefore, if it can be enter- 
tained at all in admuralty, can only be en- 
forced by a proceediug in pei-sonam, such as 
they have instituted, for xne plain reason 
that a proceeding in rem, on their part, 
would involve an absurdity, as they already 
have the absolute property in the ship, dis- 
charged of all claim on the part of the re- 
spondent Having the absolute property in 
the ship, they could have no lien to be en- 
forced, and nothing of the kind is pretended 
by the libellants. They contend that a con- 
tract to build a ship is a maritime contract 
and that a breach of such a conti-act, by a 
failure to complete the ship, according to its 
terms, constitutes a cause of action within 
the admiralty and maritime jurisdiction of 
the district courts; and that in aU cas3S, 
where the cause of action is maritime, it 
may be enforced by a suit in personam. That 
proposition, broad as it is, must be supported 
to its full extent, m order to uphold the 
jurisdiction in this case. And the argument 
proceeds upon the ground, that the mere ex- 
istence of a lien only affects the remedy in 
adihiralty, and can never give jurisdiction to 
an admiralty court independently of' the 
character of the contract and the nature of 
the service performed; and as an origin il 
question, that may be the better opinion, al- 
though there are some decisions of the su- 
preme court not quite reconcilable with 'thit 
view of the law. Granting it to be so, then 
the admiralty can in no ease enforce a lien, 
Tmless the cause of action be maritime, and 
one which might be prosecuted by a suit 
against the person. That question in one of 
its aspects is now before the supreme court 
and a decision in the case may be expected 
during the next term. Regarding the ques- 
tion as an important one, and believing thit 
it does not arise in this case, no opinion will 
be expressed on the subject A single ques- 
tion is presented in the argument, and it is 
the only one which wiU be decided; and that 
is, whether the purchaser of a ship, con- 
structed for him, under a written contract, 
after he has paid the considei-ation and ac- 
cepted the ship, and fitted her as a sea- 
going vessel, may maintain in the district 
coiu't a suit in personam for damages agiiinst 
the builder for the non-completion of the 
ship, according to the contract, on accoimt 
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of defects in the construction, which were 
discovered subsequent to her delivery and 
employment on a foreign voyage. Ship- 
bnildhig is an occupation requiring experi- 
ence and skill, and, as ordinarily conducted, 
Is an employment on land as much as any 
other mechanical pursuit, and men engage in 
the business for a livelihood just as they do 
in other mechanical employments and for 
the same purpose. Shipwrights are seldom 
ship-owners, and not more frequently in- 
terested in commerce and navigation than 
other mechanics; unlilie the seamen, their 
home Is on land and not on the seas. Ships 
are bought and sold in the market, after they 
are constructed or partly constructed, and be- 
fore they are fitted as sea-going vessels, 
just as ship-timber, engines, anchors, or chi*o- 
nometers are bought and sold; and no rea- 
son is perceived why a contract to build a 
ship, wlicn there is no lien to be enforced, 
any more than a contract for the materials 
of which a ship is composed, or for the in- 
struments or appurtenances to manage a 
ship, should be regai-ded as maritime. Such 
conti-acts' are made on land and are usually 
performed on land, and when they are based 
upon the personal responsibility of the par- 
ties, as they are when there is no lien, their 
remedy is most conveniently and appropriate- 
ly sought in the courts of the common law. 
No distinction in principle is perceived be- 
tween a contract to build a ship, as in this 
case, and a contract for the materials, as the 
latter are included in the former, and both 
fall wliuin the same principle nnder the 
rnles of the civil law. These propositions 
lead necessarily to the conclusion, that con- 
tracts for ship-building, and contracts for re- 
pairs and supplies, in the home port, must 
stand upon the same footing, in respect to 
the question of jurisdiction, and be governed 
by the same principles. Whether the admi- 
ralty has or has not jm'isdiction to enforce a 
lien created by the local law, it is not neces- 
sary now to decide, as no such question arises 
in the case. Every one who had repaired or 
fitted out a ship, whether at home or abroad, 
or lent money to be employed in those serv- 
ices, had by the civil law a privilege or right 
of payment, in preference to other creditors, 
upon the ship itself, without any instrument 
of hypothecation, or any express contract or 
agreement, subjecting the ship to such a 
daim; and that privilege stiU exists, in those 
countries which have adopted the civil law 
as the basis of their jurisprudence. That 
itile was never adopted in England, in re- 
spect to repairs and supplies in the home 
port, and is not included In the recent act of 
parliament, passed in the present reign. Ac- 
cording to the law of that country, a ship- 
wright, who had taken a ship Into his own 
possession to repair it, was not bound to part 
with the possession until he was paid for the 
repairs, any more than any other artificer, 
unless there was a special agreement to give 
credit for a definite period; but a shipwright 
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who ha.d once parted with the possession of " 
the ship, or had worked upon it without tak- 
ing possession, or a tradesman, who had fur- 
nished materials or supplies for a ship, was- 
not preferred to other creditors, and had na 
particular claim or lien upon the ship itself, . 
for the recovery of his demand. Work, there- 
fore, done for a ship in England, was sup- 
posed to be on the personal, credit of the em- 
ployer. WiUans v. Carmichael, 1 Doug. 101;. 
Abb. Shipp. (5th Am. Ed.) 187. But it is. 
now settied by statute in that country, that 
the court of admiralty shall have jurisdiction 
to decide all claims and demands whatso- 
evei*, for necessaries supplied to any foreign, 
ship or sea-going vessel, and to enforce the 
payment thereof, whether such ship or vessel, 
may have been within the -body of the country 
or upon the' high seas at the time when such 
necessaries were furnished in respect of 
which such claim is made. 

Admiralty courts in- England, for a long 
time, held that repairs and supplies created 
a lien upon the ship, until the doctrine was 
finally overthrown by the common-law comts, 
in the reign of Charles the Second, and this 
statute was passed to restore the jurisdic- 
tion in respect to such claims, when the serv- 
ices were rendered for foreign vessels. More ■ 
consistency has been preserved by the courts 
of this country. Here a lien is admitted, as 
arising from the necessity of the case, for 
such repairs and supplies as are reasonably 
fit and proper while the ship is abroad or in 
a port of a state to which she does not be- 
long. When the ship is in a port of a state 
other than the one to which she belongs, the- 
master, in the absence of the owners or em^ 
ployers of the ship, becomes their general" 
agent by virtue of his appointment for pro- 
viding neeessaiy repairs and supplies for the 
preservation of the ship and the prosecution- 
of the voyage; and such contracts are mari- 
time and create a lien on the ship, which may 
be enforced in admiralty by a suit in rem. 
Thomas v. Osborn, 19 How. [60 U. S.] 22;. 
The Aurora, 1 Wheat [14 U. S.] 102. No 
such rule has ever prevailed in this country, 
in respect to repairs and supplies in the 
home port, except it be in favor of the ship- 
wright who has repaired the vessel and has- 
not parted with the possession. In that case- 
it is undeniable that he is entitied to retain- 
the vessel until he is paid for his services. 
A somewhat broader docti-ine was formerly 
maintained in some of the district courts,- 
denying that any distinction existed between 
foreign and domestic ships, and holding that 
material-men had a lien on the ship for re- 
pairs done in domestic as well as in foreign- 
ports, and might sue therefor in the admiral- 
ty. 

This was held by Judge Winchester, in the 
case of The Sandwich [Case No. 13,409]; and' 
a like opinion was intimated by Judge Peters, 
in Gardiner v. The New Jersey [Id. 5,233], 
though the learned judge admitted that his- 
own practice had. been, to refer parties cxt 
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hibiting such claims to the state jurisdictions. 
Other distxict eoiirts fully admitted the dis- 
tinction, and it was applied by them in prac- 
tice in determining the question of jurisdic- 
tion. Clinton v. The Hannah [Id. 2,898]; 
Shrewsbury v. The Two Friends pd. 12,819]; 
Boreal v. The Golden Rose [Id. 1,658]; 
Prichard v. The Horatio [Id. 11,438]. Such 
was the state of the decisions in this coun- 
try, when the case of The General Smith, 4 
Wheat [17 U. S.] 438, was carried to the 
supreme court; and it was there held, that 
where repairs have been made, or necessaries 
fui'uished, to a foreign ship or to a ship in 
a port of a state 'to which she does not be- 
long, the general maritime law, following the 
civil law, gives the party a lien on the ship 
itself for his security; but that repairs and 
necessaries furnished in the port of a state 
to which the ship belongs were governed al- 
together by the municipal law of that state, 
and that no lien in such a case was implied, 
by the maritime law; and accordingly the 
court denied the lien in that case, because 
the law of the state where the repairs were 
made did not give it for repairs on a domes- 
tic ship. Where the repairs are made or the 
supplies furnished for a vessel in a port of 
a state to which the vessel does not belong, 
she is considered a foreign vessel, and the 
rule of the general maritime law prevails; 
and for the plain reason that repairs and 
supplies in a foreign port are no less essential 
than the services of the mariner to furnish 
"wings and legs" to the ship, for the piu:- 
pose of enabling her to complete the voyage 
for the benefit of all concerned. Nec^sity 
constitutes the foundation of the maritime 
lien for repairs and supplies, and that is 
made evident from the consideration, that if 
the owners are present, no lien is implied. 
On the other hand, where the vessel, through 
stress of weather or other accident, puts into 
a foreign port, and repairs or supplies are 
required, either for the safety of the ship or 
the prosecution of the voyage, the master, 
in the absence of the owners, has the right 
GX necessitate to procure them on the securi- 
ty of the vessel; and it is that necessity 
which confers the right to create the lien, 
and consequently where no such necessity 
exists, no such right can be exercised by the 
master; and it is because it does not exist 
in respect to repairs and supplies in the 
home port that no maritime lien is implied. 
And accordingly it was held by the supreme 
com-t, in People's Ferry Co. v. Beers, 20 
How. [61 U. S.] 402, that where the owner 
is present, no lien is acquired by the mate- 
rial-man, nor is any lien acquired where the 
vessel is supplied or repaired in the home 
port; and it was said that the lien attaches 
to foreign ships and vessels only in favor of 
the carpenter, who repairs in a case of ne- 
cessity and in the absence of the owner. 
Pratt V. Reed, 19 How. [60 U. S.] 359. 

Such jurisdiction in cases of contract de- 
pends principally upon the nature of the en- 



gagement, and is limited to such as are pure- 
ly maritime and have respect to rights and 
duties appertaining to commerce and navi- 
gation. 3 Story, Cont 528. A contract to 
build a ship has much less reference to a 
voyage than a contract for repairs and sup- 
plies in the home port, and furnishes much 
less reason to imply a maritime lien. Judge 
Story admitted, in Andrews v. Essex Ins. 
Co. [supra], that such a contract could not 
be enforced in admiralty; and it was ex- 
pressly held in Clinton v. The Hannah [su- 
pra], decided in 1781, that a shipwright could 
not sue in the admiralty for his contract 
wages for building a ship, and that case was 
cited and approved in the recent opinion of 
the supreme court,— People's Ferry Co. v. 
Beers [supra],— where it is emphatically de- 
clared, that "at no time since this has been 
an independent nation has any such practice 
been allowed." No case is cited in the argu- 
ment, like the one under consideration, where 
jurisdiction has been entertained in the ad- 
miralty, and it is believed none can be from 
the decisions in this country which are rec- 
ognized as authority at the present day. 
Such contracts are regarded as contracts 
made on land, and to be performed on land, 
as much as contracts for steam-engines, an- 
chors, or chronometers; and as the circum- 
stances attending these engagements usually 
afford the parties the amplest opportunity to 
know each other's pecuniary standing, they 
are supposed to be based upon personal re- 
sponsibility, and consequently create no mar- 
itime lien upon the ship. 

By the second section of the third article 
of tiie constitution, it is declared that the ju- 
dicial power shall extend to all "cases of 
admiralty and maritime jurisdiction"; and 
it was doubtless the intention of congress, 
by the ninth section of the judiciary act, to 
confer the exclusive original cognizance of 
all causes of "admiralty and maritime ju- 
risdiction" upon the district court; and the 
words of the act are to that effect, being "in 
terms exactly coextensive with the power 
conferred by the constitution." In order, 
therefore, to determine the limits of the ad- 
miralty jurisdiction, it becomes necessary to 
ascertain the true interpretation of the con- 
stitutional grant. On this subject two prop- 
ositions may be assumed as settled by au- 
thority, and to those it wW. be sufficient to 
refer on the present occasion, without any 
particular discussion of the principles on 
which the decisions rest:— 

First, it is well settled that the jurisdiction 
of the district courts is not limited to the 
particular subjects over which the English 
courts of admiralty exercised jurisdiction 
when the federal constitution was adopted. 

Secondly, that the jurisdiction in admiral- 
ty, under the constitution and laws of con- 
gress, does not extend to all cases which 
would fall within it according to the civil 
law and the practice and usages of continen- 
tal Europe. 
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Both these propositioiis are so firmly estab- 
lished, or so necessarily result from the deci- 
sions of the supreme court, that further dis- 
cussion upon the subject appears to be un- 
necessary. 1 Kent, Oomm. (9th Ed.) 402- 
419; Abb. Shipp. (5th Am. Ed.) lSO-192. All 
the powers of the government of the United 
States, under the federal constitution, were 
derived from the peopie of the states who 
framed the constitution and put the govern- 
ment itself into operation. Maritime laws, 
and appropriate tribunals to administer them, 
existed in the states at the time the federal 
Union was formed. Those tribunals had their 
origin in colonial times, long before the con- 
federation, and were continued until the con- 
stitution was adopted and the judicial sys- 
tem of the United States was organized. 
When the colonists immigrated here, they 
brought with them the laws of the parent 
counti-y as their bu-thright, and, so far as 
they were applicable to their local cordition, 
they were adopted and reduced to practice. 
After their organization as colonies, they as- 
sumed and exercised all the powers of gov- 
ernment New laws were made, and those 
in operation were modified. Judicatories 
were created and empowered to hear and de- 
termine causes, as well those of a maritime 
character as all other civil and criminal cases; 
and when, in the progress of time, they found 
it necessary and proper to frame the federal 
constitution, and saw fit to provide that the 
judicial power shall extend to all cases of 
admiralty and maritime jurisdiction, it was 
to the admiralty jmusdiction as it was well 
known and understood in the jurisprudence 
of the states that the framers of the consti- 
tution referred. That jurisprudence in all its 
branches was largely borrowed from the par- 
ent country, and was administered in tri- 
bunals fashioned after models drawn from 
the same som*ce. These facts cannot be suc- 
cessfully controverted, as they are written on 
every page of the history of those times. 
That the admiralty jurisprudence of the 
states embraced some subjects not at the 
time admitted to be within it, according to 
some of the decisions of the Mng's bench, 
there can be no doubt, and hence is the cor- 
rectness of the proposition, that the jurisdic- 
tion of the district courts is not limited to 
such subjects only as were allowed by those 
decisions t» be of a maritime character. 

Jurisdiction in admh-alty under the consti- 
tution of the United States and laws of con- 
gress must be, therefore, determined by a just 
reference to the laws of the states and the 
usages of the courts prevailing in the states 
at the time when the constitution was adopt- 
ed. No other rules are known, which it is 
reasonable to suppose could have been in the 
minds of the men who framed the constitu- 
tion and organized the judicial system of the 
United States, than those which were then in 
foi*ce in the respective states, and which they 
were accustomed to see in daily and familiar 
practice in the state courts. Many of the 
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laws and usages were the same as those then 
acknowledged in England, and to that extent 
the admuralty decisions in the state courts 
and those made in the courts of the parent 
country and of the commercial countries of 
continental Europe, when analogous, furnish 
a common guide. "Waring v. Clark, 5 How. 
[46 U. S.] 454; Shrewsbury v. The Two 
Friends [supra]; People's Ferry Co. v. Beers, 
20 How. [61 U. S.] 393; Grant v. Poillon, Id. 
162. 

Apply these principles to the present case, 
and there can be but one conclusion. Suits 
in personam for the non-completion of con- 
tracts for building a ship on land, and in a lo- 
cality where all the parties reside, were nev- 
er entertained in the admiralty before the 
constitution was adopted; and so fai* as ap- 
pears, no such practice has been allowed 
since that time. Absence of all authority in 
adjudged cases after so long a period, and in 
a country so highly commercial as that of the 
United States, furnishes strong reason to con- 
clude that the jurisdiction does not exist. 
Contracts for the building of ships, where a 
lien is given under the local law, have hereto- 
fore been regarded as maritime, and in re- 
peated instances the lien so created has been 
enforced by a proceeding in rem, and the 
practice appears to be fully sanctioned by 
the twelfth admiralty rule.^ The Calisto 
[Case No. 2,316]; Read v. Hull of a New 
Brig [supra]; Davis v. New Brig [Case No. 
3,643]. Those cases are clearly distinguish- 
able fi'om the one under consideration, and 
cannot affect the question now to be decided. 
Here there is no lien to be enforced, and the 
suit is one against the pei-son and for dam- 
ages for the non-completion of the contract. 
Such suits, it is believed, are unknown in the 
admiralty practice of the country, and analo- 
gous cases support the proposition that the 
jurisdictio-i cannot be sustained. Admiralty 
jiu^isdiction is conferred by the constitution, 
and cannot be enlarged or diminished; and 
m. this point of view, the decisions of the 
courts of this country upon jurisdictional 
questions, and the analogies to be drawn 
from them, are the safer guide, as, after aU, 
such questions must be determined in a great 
measure by the maritime law of the United 
States, as it was known and imderstood in 
the courts of the states which formed the 
Union at the time the constitution was adopt- 
ed. Other analogous cases may be referred 
to, tending to show that the jurisdiction in 
this case cannot be sustained. ■ When a mas- 
ter was instructed, in his home port, to sell 
a cargo at the port of destination according 
to his judgment, and he landed the cargo 
there and proceeded to dispose of it on shore, 
it was held by Judge Betts, that this was not 
a maritime contract cognizable in an admi- 
ralty court; and again, where a master, so 
employed, abandoned a sale of the cargo in 

*The twelfth admiralty rule then in force is 
now repealed. 
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order to effect a salvage service in a vessel 
procured by pledging the proceeds of the 
cargo, it was also held, that this was a breach 
of contract, for which no action would lie in 
a court of admiralty. "Waterberry v. Myrick 
[Case No. 17,253]; The Han-iet [Id. 6,097]. 
Judge Betts also held in Cox v. Miurray [Id. 
3,304], that a court of admiralty has no juris- 
diction to afford a remedy, either in rem or 
in personam, for the breach of an executory 
contract for personal services to be rendered 
to a vessel in port, in lading or imlading her 
cargo. And the same learned judge re- 
marked, that if such suits can be maintained, 
"the master or owner might resort to the 
same tribunal for the violation of agree- 
ments to build or repair a vessel to supply 
her with stores, or to provide her with a stip- 
ulated cargo." And he declared, that "the 
strong current of authority i-uns against the 
existence of any such powers in admiralty 
courts.'* Cox Y. Mm*ray [supira]; Gumey v. 
Crockett [Case No. 5,874]; Bradley v. BoHes 
[Id. 1,773]; Ransom v. Mayo [Id. 11,571]. 
Wherever jurisdiction of contracts between 
parties residing in the same state, for work 
and materials in the building of a ship, has 
been entertained, the proceeding has been in 
rem, and the supposed right of jurisdiction 
has been regarded as depending upon the 
question, "whether a lien is given by the local 
law of the state." Jiirisdietion was placed 
expressly on that gi-oimd in Read v. Hull of 
a New Brig [Id. 11,609], where it was ad- 
mitted that "the right to maintain, jm-isdie- 
tion depends upon the fact, whether there is 
a lien when the suit is commenced." Similar 
views are held also by Judge Conlding, in 
Merritt v. Sackett [Id. 9,484], where he says, 
that it is only in virtue of the lien given by 
a state law, that the admiralty jiu:isdiction is 
held to attach at all; and if the question had 
not actually been determined, it might be 
worth, while to consider whether it would not 
be better to leave such liens to be enforced 
by the state tribunals alone. The suit in 
that case was in personam, and, there being 
no lien under the local law, it was held that 
the district court had no jm-isdiction. And 
Justice Johnson, in Ramsay v. Allegre, 12 
"Wheat [25 U. S.] 614, held the same doc- 
trine, in an elaborate opiifion, where the 
whole subject is very fully considered. 

For these reasons, I am of the opinion that 
the district couits have no jurisdiction of a 
libel in personam against the builder, to re- 
cover damages for the non-completion of a 
ship, according to the written contract under 
which the ship was built and sold, for de- 
fects discovered in the construction after the 
ship was delivered and employed on a voy- 
age. Remedies for the bi*each of such eon- 
tracts, tmder such circumstances, appropri- 
ately belong to the courts of the common 
law. 

The decree of the district court is therefore 
reversed, and the libel dismissed for want of 
jurisdiction. 
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CUNNINGHAM et al. v. HALI/. 

[1 Spr. 404; ^ 21 Law Rep. 18,] 

District Court, D. Massachusetts. April Term 

1858.= 

Perfobstanoe of Coxtkact. 

1. Where one contracts to make and finish a 
specific article, as for instance, a ship, he im- 
pliedly undertakes that the thing shall be reason- 
ably fit for use. 

2. If she be not so fit, the contractor will 
not be exonerated, although the unfitness was 
occasioned Dy secret defects in the materials 
used. 

3. Where the contract was for the making 
and delivery of a ship, and the ship was made 
and delivered, and immediately sailed on a 
foreign voyage, and it was found upon examina- 
tion, at one of the ports at which she arrived 
in the course of that voyage, eight months after 
her delivery, that the planks on her bottom 
were very much split, and she had leaked 
much in the course of the voyage, and had met 
with no disaster or strain sufficient to account 
for the damaged state of the planks; it was 
held that this was sufficient evidence that the 
vessel was improperly built, and not reasonably 
fit for use. 

[In admiralty. Libel in personam by J. 
H. Cunningham and others against Samuel 
Hall to recover damages for a breach of con- 
tract.] 

F. C. Loring, for libellants. 
R. Ohoate and C. P. Curtis, Jr., for respond- 
ent 

SPRAGUE, District Judge. This libel is 
brought by the owners of the ship Flying 
Childers, to recover the expense of repairs 
and demurrage at Whampoa, on her first 
voyage. Although perfectly new, this vessel 
lealied so badly, that on her arrival in China 
she was put into dock and her copper 
stripped off, when it was found that several 
of the planks upon her bottom were so badly 
split that it was necessary to take them out 
and put in new, and her seams were gen- 
erally so slack, that it was necessary to re- 
caulk them. 

After the respondent had commenced the 
building of this ship on his own account, 
the libellants made him an offer for her when 
completed, which was accepted. This offer 
and acceptance were in writing. A ques- 
tion has been made, as to the true consti'uc- 
tion of this contract The respondent in- 
sists that he engaged only for the exercise 
of professional skill and labor. The libel- 
lants contend that it was a contract for the 
manufacture and delivery of a fabric. The 
price to be paid was a round sum. The offer 
was for the ship, and Mr. Hall, in accepting 
the proposal, agreed that "it should be right 
in all respects." It was a contract for a 
completed fabric. And the rules of law re- 
lating to the exercise of professional skill, 

^ [Reported by F. E. Parker, Esq., assisted by 
Charles Francis Adams, Jr., Esq., and here re- 
printed by permission.] 

* [Reversed in Case No. 3,481.] 
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are not appUcable. Wlaat, then, was tlie 
legal obUgation of Mr. HaU? The case of 
Shepherd y. Pybus, 3 Man. & G. 868, is not 
distinguishable from this. It was there de- 
cided that the ship must be reasonably fit 
for use, and the same rule is laid down in 
■other cases. 

It is attempted to distinguish those cases 
from the present, on the ground that the ar- 
ticles were there ordered for some special 
purpose. But that only required an extend- 
■ed application of the rule. The malcer may 
.be bound to add peculiar qualities for a spe- 
cial purpose, but this by no means shows 
that he is not bound to fmrnish the common 
<iualities for the usual purposes for which the 
vessel is destined. On the contrary, it shows 
that she is to be fit for her purpose, whether 
that be common or peculiar. The rule of 
law applicable to this case is, that the fabric 
shaU be reasonably fit for use, and not mere- 
ly that the maiier will use his best skill to 
make it so. He warrants the accomplish- 
ment of that result 

The libellants admit that this ship was 
well built and satisfactory in all respects, ex- 
•cept in the particulars complained of. She 
was launched in November, sailed in Decem- 
ber, immediately began to leak, and in July 
it was necessary to take her into dock and 
strip the bottom, when it was found in the 
•condition before stated; and the complaint 
made is that some of the planks used were 
originally defective, and that the caulking 
was not sxifficient. There is no contradiction 
as to the state of the bottom at Whampoa, 
though the witnesses differ somewhat as to 
•details. [The testimony of Cowper, the ship^ 
wrIght, is entitled to more weight, as it was 
originally taken to be used by the respondent, 
and is not materially affected by the testi- 
mony of his subsequent declarations.] * 

This being the state of the vessel, how is 
it to be accounted for? Several causes are 
assigned. One is, that hard pine planks are 
liable to defects, which cannot be discov- 
ered on careful examination, such as heart- 
shakes and run-rotmds, which do not come to 
the surface, and which are opened by the 
nails used in coppering. The evidence shows 
that this is not infrequent, and the suggestion 
would be entitled to weight, if the rule of 
law applicable was that for which the re- 
spondent contends; but if the fact were 
proved, I think the respondent must never- 
theless be liable. 'The other alleged causes 
are heaving out, touching bottom at Boston 
.and San Francisco, and gales of wind. 

The only evidence of her taking ground in 
Boston is an incidental statement by the 
mate in his deposition, taken two years ago. 
It was not drawn out by the respondent, nor 
■did he cross-examine respecting it, and no 
expert has been inquired of as to its effect; 
it is evident Uiat the respondent did not con- 
sider that a sufficient cause, and the same 

» [Prom 21 Law Bep.'lS.] 



may be said of the touching at San- Francisco. 
There is no proof that this could account for 
the state of the bottom at Whampoa, and 
the leak began long before she arrived at San 
Francisco. As to gales at sea, the master 
and mate testify strongly that she never 
strained, and that she encountered no weath- 
er sufficient to sti*ain her, that the leak was 
steady and gradually increased. The log- 
book does not corroborate their testimony as 
to the gradual increase of the leak, but does 
as to its oeeurring immediately after sailing. 
Pumping is not always mentioned in the log- 
book, and the account given of the weather 
is much stronger. But it is ta be remem- 
bered that the log-book and protest are the 
usual proof of loss where daims are made on^ 
insurers, and it is to be expected that the 
accounts of gales and seas will therein be 
stated, at least as strongly as the truth wiE' 
admit. It does not mention that any acci- 
dent or damage happened, or that the ship, 
strained, or carried away even a spim-yam. 
I cannot^ therefore, set aside the testimony of 
the master and mate, especially as, at 
Whampoa, no sign of straining appeared oni 
the bottom, and the copper was so smooth 
and unwrinkled that it was put on again, 
which is conclusive evidence that she had not 
been strained. 

As to the heaving out. The vessel was not 
coppered on the stocks, and it was known 
to the respondent that the copper was to be 
put on after she should be launched. It is 
ai-gued that this was an unfair use of the 
vessel, and subjected her to unusual tests. 
'But Mr. Hall himself put on the copper. 
The vessel was hove down, under his eye,, 
' and with his knowledge, and no complaint 
was made by him, at the time, that she was 
to be hove out, or of the manner in which it 
was done, and at that time the copper could 
not have been put on without it There is 
no proof tliat she was strained in the process, 
; and the weight of testimony is that, if care- 
fully done, a good vessel ought not to be 
strained in heaving out, and that splits in the 
bottom plank could not be caused by it, andt 
; that a ship ought to be able to bear it Bail- 
ways and dry docks are inventions of recent 
' years, and even now are not to be found in 
many places where vessels are built and re- 
paired. 

I am of opinion that the condition of the 
bottom planlis and seams at Whampoa is not 
accounted for by any cause suggested in de- 
fence, and must be attributed to original de- 
fects, and therefore this vessel was not, when 
delivered to the libellants, reasonably fit for 
use. The libellants must prevail. The case 
must be sent to an assessor, unless the par- 
ties agree upon the amount of damages. 

Upon appeal to the circuit comrt jjthe decree 
herein was reversed and] this action was dis- 
missed for want of jurisdiction. [Case No. 3,- 
481.] 
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CUNNINGHAM v. MACON & B. R, CO. 
et al. 

[3 Woods, 418.]^ 

Circuit Court, S. D. Georgia. Nov. Term, 
1878. 

State Aid— Constkuctiok of Statdtb— Juris- 
diction — Sdit against State. 

1. The purpose of the provisions of the act of 
the legislature of Georgia, passed December 3, 
1866, which established a statutory mortgage on 
all the property of the Macon & Brunswick 
Railroad Company, to secure the payment of 
the bonds of the company, indorsed by the gov- 
ernor, was to protect the state from loss on ac- 
count of such indorsement, and their effect 
was not to make the state a trustee for the 
bondholders. 

2. A bill in equity which seeks to take from 
the possession of a state, property possessed 
and claimed by it, and to subject it to the 
payment of bonds, which the bill alleges were 
indorsed by the state, but which indorsement 
the state denies, though nominally brought 
against the governor and other state officers, is 
hi substance a suit against the state, and can- 
not be maintained in a court of the United 
States on the theory that the state has assumed 
the duties of a trustee for the holders of said 
bonds. 

In equity. Heard on demurrer of Alfred 
H. Colquitt to the bill of complaint. 

The bill was filed by George A. Cunning- 
ham, a citizen of Virginia, against the Macon 
& Brunswick Railroad Company, and "J. 
W. Eenfroe, treasurer of the state of Geor- 
gia; Alfred H. Colquitt, governor of the 
state of Georgia," and against Edward A. 
Flewellyn, W. A. Loftin, and George S. 
Jones, who siyled themselves "directors of 
the Macon & Brunswick Railroad Company," 
John H. James, and others [and the First 
National Bank of Macon], all citizens of the 
state of Georgia. 

The averments of the bill were substan- 
tially as follows: 

On December 3, 1866, the general assembly 
of Georgia passed an act authorizing the gov- 
ernor to indorse certain bonds of the Macon 
& Brunswick Railroad Company. This act 
(Laws 1866, pp. 127, 128) dedared that the 
governor was thereby authorized "to place 
the indorsement of the state" upon the bonds 
of the said railroad company to the amount 
of $10,000 per mile for as many miles of said 
road as were then completed, and the like 
amount for every additional ten miles as the 
same might be completed and put in running 
order, on the following terms and conditions, 
to wit: "Before any such indorsement shall 
be made, that so much of the road as the 
said indorsement shall be applied for, Is 
completed," etc., "and that said road is free 
from all liens or mortgages or other incum- 
brances which may in any manner endanger 
the secTn:ity of the state, and upon the fur- 
ther condition and express understanding 
that any indorsement of said bonds, when 

^ [Reported by Hon. "William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



thus made, shall not only vest the title to 
all property of every kind, which may be 
purchased with said bonds, in the state, 
until all the bonds so indorsed shall be paid, 
but the said indorsement shall be and is 
hereby understood to operate as a prior lien 
or mortgage on all the property of the com- 
pany, to be enforced as hereinafter provid- 
ed." The act then proceeded to declare that 
"in the event any bond or bonds indorsed by 
the state, as provided in the first section of 
this act, shall not be paid by said railroad 
company at maturity or when due, it shall 
be the duty of the governor, upon informa- 
tion of such default by any holder of said 
bond or bonds, to seize and take possession 
of all the property of said railroad company 
and apply the earnings of said road to the 
extinguishment of said bond or Donds or 
coupons, and sell the said road and its equip- 
ments and other property belonging to said 
company, in such manner and at such time 
as in his judgment may best subserve the in- 
terest of all concerned." 

Subsequently the general assembly of the 
state passed a series of joint resolutions^ 
which were approved December 4, 1866 
(Laws 1866, p. 220), which declared that said 
railroad company should not sell or dispos& 
of the said bonds, to be indorsed by the 
governor at a discount greater than ten per 
cent.; that the indorsement of the state upon 
the bonds should not exceed one million of 
dollars until an amount of capital equal to 
the additional indorsement should be bona 
fide subscribed and paid into said company, 
and that in order more fully to secure the 
payment of the said bonds, it should be the- 
duty of the railroad company to set apart 
annually two per cent of the amount in- 
dorsed for as a sinking f imd, which should be 
invested in state bonds and deposited with, 
the governor, to be held in trust for said com- 
pany, and whicli should be applied exclu- 
sively to the payment of the bonds of said 
company. Under these provisions of law, 
the bill averred that the railroad company is- 
sued bonds to the amount of $1,950,000, 
which were indorsed by the governor, and 
afterwards negotiated by the railroad com- 
pany, and that said indorsement operated as 
a statutory mortgage upon all the property 
which said railroad company held at the 
time of the indorsement, to the holders of 
said bonds to secure the payment of the 
bonds held by tliem. 

On October 27, 1870, the general assembly 
passed an amendment to the act above men- 
tioned, authorizing the governor to indorse 
additional bonds of said company to the ex- 
tent of $3,000 per mile. This amending act 
(Laws Ga. 1870, p. 336) is entitled "An act 
to amend an act to extend the aid of the 
state to the completion of the Macon & 
Brunswick Railroad and for other purpos- 
es," and declares "that the above recited act 
be so amended as to authorize the governor 
to place the indorsement of the state, to the 
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extent of $3,000 per mile, upon the bonds 
of said Macon & Brunswick Railroad Com- 
pany, in addition to ten thousand dollars, as 
recited in the act of which this is amenda-, 
tory." After the passage of this last named 
act, and by its authority, the governor in- 
dorsed additional bonds of said company to 
the amount of $3,000 per mile of said com- 
pany's road, amounting in the aggregate to 
$600,000, which were put in circulation by 
the company for a valuable consideration. 

The complainant is the bona fide holder, 
for a valuable consideration, of nineteen of 
said second series bonds, of the denomina- 
tion of §1,000 each. 

On July 1, 1S73, and on November 1, 1873, 
the said railroad company failed to pay the 
coupons on both said series of bonds which 
fell due at those dates respectively, and has 
not at any time since paid said coupons, nor 
any coupons falling due at subsequent dates. 
On July 2, 1873, the governor, by virtue of 
the provisions of the act of 1SG6, seized the 
railroad and all other property of said com- 
pany, on account of the default in the pay- 
ment of said interest coupons. On March 
6, 1875 (Laws 1875, p. 371), the general as- 
sembly passed a series of resolutions declar- 
ing the indorsement of the state upon said 
second series of bonds, amounting to §600,- 
000, to be unconstitutional, null and void, 
and re-affirming the validity of the indorse- 
ment of the governor on the first series of 
$1,950,000, and authorizing the governor to 
sell tlie railroad, with its franchises, equip- 
ments, etc., upon such terms and for such 
price in money or first mortgage indorsed 
bonds (naming the series of $1,950,000) of 
the Macon &, Brunswick Railroad, or of the 
bonds of the state, as in his judgment might 
be consistent with the interests of the state. 
On the first Tuesday of June, 1875, the road 
and other property of said company was, 
by the orders of his excellency James M. 
Smith, who was then the governor of Geor- 
gia, sold, after due advertisement, and was 
by him purchased for the state for the sum 
of $100,000, and was afterwards conveyed 
by deed of said governor to the state of 
Georgia. 

The bill averred that the said sale was 
void, because (1), the governor excluded the 
bonds of the $600,000 series from being used 
as cash in the pm-chase of the road at their 
face value; and (2), because the governor 
was not authorized to bid on said property 
for the state, and had no constitutional pow- 
er to make the purchase; that if said sale 
was not void, it was voidable, because, on 
the facts, the state was a trustee of the mort- 
gaged property for the benefit of the bond- 
holders, and had no right to buy at her own 
-sale as such trustee, without incuning the 
risk of having the sale set aside at the in- 
stance of any beneficiary under the trust, 
and the complainant, as such beneficiary, 
elected to set said sale aside. The state of 
Georgia has voluntarily taken up all of the 



$1,950,000 series of bonds for which she be- 
came liable l)y the indorsement, by issuing 
therefor her own bonds, dollar for doUar, 
and the defendant Eenfroe, as treasm-erof the 
state, is regularly paying the interest on the 
bonds so substituted as it falls due. The 
state purchased at said sale certain property 
of the railroad company which was not cov- 
ered by the said statutory mortgage, to se- 
cure the said series of bonds amounting to 
$1,950,000, because said property was ac- 
quired by the railroad company with funds 
other than the proceeds of said bonds, but 
was covered by said mortgage so far as to 
secure the $600,000 series of bonds having 
been bought subsequent to the indorsement 
of said last-named bonds. The bonds in- 
dorsed by the governor, to the extent of 
$3,000 per mile, under authority of the act of 
1870, are entitled to the benefit of the statuto- 
ry mortgage created by the act of 1866, after 
the payment of the bonds indorsed by au- 
thority of the latter act, and as these have 
been voluntarily paid by the state, the second 
series of $600,000 now constitutes the first lien, 
and are entitled to have said mortgage fore- 
closed for their payment By a deed dated 
June 30, 1873, the Macon & Brunswick Rail- 
road Company conveyed certain property to 
L. N. Whittle, Esq., and another in trust, to 
sell the same, and out of its proceeds to pay 
certain fare tickets issued by the company; 
that said ti'ust was never executed, but said 
fare tickets were paid out of the earnings of 
the railroad after it had been seized by the 
state, and part of said property, consisting of 
thi-ee bonds of $1,000 each of said first series 
of the Macon & Brunswick Railroad bonds, 
indorsed* by the state, and four hundred and 
forty shares of stock of the Southern & At- 
lantic Telegraph Company were transferred 
to the defendant Renfroe, as ti*easm'er of the 
state, and certain real estate in the city of 
Macon, also included in said trust-deed to 
Whittle, is held and claimed by the First Na- 
tional Bank of Macon. All of said property 
was seized by the governor and sold by him 
at the sale above mentioned. 

The bill further stated that it was filed for 
the purpose of foreclosing said statutory mort- 
gage to pay the said second series of indoi-sed 
bonds, upon the assumption that the mort- 
gage to the governor of Georgia was to him 
as trustee for the bondholders, to secm'e the 
payment of the bonds indorsed by the state^ 
and was not a mortgage of indemnity to the 
state to secure her harmless against liability 
incm-red by said indorsement, but if the 
court should be of opinion that the statutory 
mortgage was one of indemnity to the state, 
and the sale of the railroad property and its- 
purchase by the state were valid, then the 
bill insists that both series of indorsed bonds 
stand upon the same footing, and are entitled 
to be paid pro rata out of the proceeds of said 
sale, and that the sums paid by said Renfroer 
as treasmrer of state, in taking up the cou- 
pons of the state bonds, which have been ex- 
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changed for the ?1,950,000 indorsed raihroad 
bonds, represent a portion of their proceeds, 
and should he paid pro rata on both series 
of indorsed bonds, and that when the legis- 
lature of Georgia appropriates any sum for 
the payment of the principal of the state 
bonds so exchanged, such sum should, in like 
manner, be divided pro rata among the hold- 

• ers of both series of indorsed bonds, and that 
the bonds so exchanged should themselves be 
ti'eated as the proceeds of the sale of the 
raih-oad property, and divided pro rata among 
ah the holders of both series of the indoi-sed 
bonds. The bill further averred that the 

- defendant John H. Jajnes, and many others 
unlmown, were holders of said state bonds 

-so exchanged as aforesaid. 

The bill prayed for the appointment of a 
receiver for all the property covered by said 
statutory mortgage, and that said statutory 
mortgage might be foreclosed and the prop- 
erty embraced therein sold, and the proceeds 
applied to the payment of the $600,000 se- 
ries of bonds indorsed by the state, or if the 
court should be of opinion that said mort- 

. gage was a mortgage of indemnity, and said 
purchase of the railroad by the state valid, 
then, that any of said propex'ty not covered 
by said mortgage, might be required to be 
delivered by the holders to the receiver, to be 
apportioned, and that said Renfroe might be 
enjoined fi*om paying any further coupons 
on the bonds of the state exchanged for the 

-$1,950,000 series of indorsed raih'oad bonds, 
and that the holders of the exchanged bonds, 
when discovered, might be compelled to ac- 
count to the complainant and other holders 
of bonds of said $600,000 series for then: pro 
rata of such exchanged bonds, and that said 
defendant James might be restrained from 
disposing of said exchanged bonds held by 
him. 

To this bill, Alfred H. Colquitt, governor of 
the state of Greorgia, filed his demm-rer, 

'Claiming that the com-t could not talte cogni- 
zance of the matters and things set up in 
said bill, as against him, because he had no 
personal interest in the suit, and l^e same 
was an attempt to reach the state of Georgia 
through him, as governor, and to make It 
a party to said proceedings, so as to bind it 
lij the decree of the court, and praying that 

the bill be dismissed as to him. 

A. G. JIcGrath and "W. W. Montgomery, 
for complainant, 

R. N. Ely, Atty. Gen. of Georgia, and K. 
;F. Lyon, for defendants. 

WOODS, Circuit Judge. Ir, upon the facts 
-of the bill, the statutory mortgage was in- 
tended as an indemnity to the state to se- 
cure it against its indorsement of the bonds 
of the railroad company, the question raised 
by the demurrer has ah-eady been considei'ed 
and decided by this eom-t adversely to the 
case made by the complainant. See Branch 
V. Macon & B. E.. Co. [Case No. 1,808]. 



That such was the purpose of the act of 
December 3, 1866, is, in my judgment, clear. 
The constitution of the state of Georgia, in 
force at the time of the passage of this act, 
declared, "Nor shall the credit of the state 
be granted or loaned to aid any company, 
without a provision that the whole property 
of the company shall be bound for the se- 
curity of the state, prior to any other debt or 
lien, except to laborers." The act of Decem- 
ber 3, 1866, and the resolutions of December 
4, were unquestionably framed in view of 
this constitutional provision. The act de- 
clares that before any indorsement of the 
railroad bonds is made by the govei'uor, he 
shall be satisfied that the road is fi-ee from 
all liens, etc., which may in any manner en- 
danger the security of the state. The state, 
through the legislature, provided this statu- 
tory mortgage tosecure herself against her in- 
dorsement of the bonds of the railroad com- 
pany. That was the prime and obvious in- 
tent of this legislation. Its purpose was not 
to put upon the state the duties of a trus- 
tee for the benefit of the holders of the bonds 
of the railroad company. If this view is 
correct, the question raised by the demurrer 
is settled, so far as this court is concerned, 
by the case above mentioned. 

To say that the state, under the facts, is a 
trustee for the bondholders, does not change 
the case; because every surety who holds 
property for his own indemnity, may be 
called upon by the creditor to apply the prop- 
erty to the pasTuent of his debt. The surety, 
' however, is still a surety, and holds the 
property primarily for his own protection. 
But concede that the legislation above re- 
ferred to makes the state a trustee for the 
holders of the railroad bonds indorsed by the 
state. Does that view relieve the bill fi'om 
the objection raised by the demmxer? 

The state denies, as appears by the bill, 
the validity of its indorsement upon the 
bonds held by complainant. She says it is 
without constitutional warrant, and null and 
void. If this is true, then the state has as- 
sumed none of the duties of a trustee for the 
holders of these bonds. She denies, in ef- 
fect, that she is under any obligation as trus- 
tee, or otherwise, to these bondholders. The 
complainant seeks to hold the state to this 
indorsement, and having done that to compel 
her to appropriate to the payment of the in- 
dorsed bonds property which she claims as 
her own. As remarked by Mr. Justice Brad- 
ley in the ease of Branch v. Macon & B. K. 
Co., supra: "To sustain the complainant's 
case the court would be compelled to decide 
upon the state's liability on its indorsement 
of the second issue of bonds. * * * The 
court is asked to make a decree operating di- 
rectly upon the rights of the state, and trans- 
ferring them to the complainant and the oth- 
er bondholders. It is not merely the posses- 
sion of its agents, but the actual right and 
title of the state itself which are sought to 
be affected or transferred. We think this 
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cannot be accomplished without making the 
state a party to the suit, and that cannot he 
done." 

The entire property mentioned in the bill 
was seized by the state as covered by the 
statutory mortgage. It was sold, and bought 
for and conveyed to the state, and the state 
is in possession, asserting title to all but a 
small part of the property. The main pur- 
pose of the bill is to dispute the title of the 
state to the property possessed and claimed 
by her, and by the decree of this court to 
transfer the property to the holders of a 
series of bonds with whom the state claims 
she never entered into any valid obligation 
whatever. That is the case made by the bill, 
when stripped of the plausible theories with 
which the genius of counsel has clothed it. 

The bill is, to all intents and purposes, a 
suit against the state. It is mainly her prop- 
erty, and not that of Alfred H. ColCLuitt, or 
J. TT. Eenfroe, that is to be affected by the 
decree of the court. It is the title of the 
state that is assailed. The attack is not 
made against the state directly, but through 
her ofBeers. This indirect way of making 
the state a party is just as open to objec- 
tion as if the state had oeen named as a de- 
fendant. But there is a part of the property 
mentioned in the bill, and as against which 
relief is sought, to wit: Lots numbers one 
and seven, in block ten, southwest common, 
city of Macon, which is not now in posses- 
sion of or claimed by the state of Georgia, 
but is held and claimed by the First National 
Bank of Macon, as purchaser from the state, 
which is made a defendant to the bill. JCn 
sustaining the demurrer of Alfred H. Col- 
quitt, that part of the bill relating to the 
property claimed by the Fu'St National Bank 
of Macon is left untouched. Demurrer of 
Alfred H. Colquitt sustained. 

[NOTE. Complainant appealed, and the de- 
cree dismissing the bill was afSrmed by the su- 
preme court. 

[IMV. Chief Justice Waite, in delivering the 
principal opinion, assigned as the grounds of 
affirmance that the state of Georgia was au in- 
dispensable party to the controversy, and in 
fact the only proper defendant, and, as the cir- 
cuit court had no jurisdiction of a suit against 
the state, the bill was rightfully dismissed. 
Cunningham v. Macon & B. E. Co., 109 TJ. S. 
44G, 3 Sup. Ot 292, 609.] 



Case No. 3,484. 

CUNNINGHAM v. OFFUTT. 

LINTHIGUM V. SAME. 

[5 Craneh, 0. C. 524.] ^ 

Circuit Court, District of Columbia. Nov. 
Term, 1S38.- 

FiEui Facias— Lies— Prioritt. 

1. A fieri facias binds the goods only from the 
time of its delivery to the marshal; and if it 
be returned without being levied upon the 
goods, its lien ceases; and a subsequent fieri 
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facias, issued at the suit of another creditor up- 
on a subsequent judgment, and levied upon the 
goods, must be satisfied before a second fieri 
facias afterwards issued by the first creditor 
upon the prior judgment. 

2. The execution first delivered to the mar- 
shal must be first served. 

This was a motion by [William] Kemington 
to order the marshal to pay over to him $69, 
which he had made under a fieri facias at 
the suit of [Otho M.] Linthicum against 
[Zachariah M,] Offutt; and the matter was 
submitted to the com-t upon the following 
case stated: On the 26th of May, 1835, a 
fieri facias was issued at the suit of [Samuel] 
Cunningham against Offutt, which came to 
the hands of the marshal on the next day, 
and was levied upon a uegro boy appraised 
at $350. The boy was replevied hy WiUianu 
Remington, claiming him under a biU of sale- 
from Offutt On the trial of the action ot" 
replevin, judgment was rendered for the de- 
fendant in replevin, and a return of the boy 
awarded. After which, it was agreed be- 
tween OfEutt, Eemington. and Cunningham, 
that the latter should take the boy in part 
of his execution, without a public sale, at a 
simi which left a balance of $69 unpaid on 
the execution; which balance Remington 
paid to Cunningham, and took an assignment 
of his judgment for a like amount Before 
this arrangement was made, namely, on the 
15th of August, 1837, a fieri facias was is- 
sued at the suit of Otho M. Linthicum, 
against the said Offutt, which came to the 
marshal's hands on the 1st of September, 
1837, and was, oa the 11th of November, 
1837, levied on sundry household furniture, 
&c., not including the negi-o boy. On the 
17th of November, 1837, Remington caused 
a fieri facias to be issued for his use. unon 
the judgment of Cunningham against Omucr; 
which execution came to the hands of the 
mai'shal on the 18th of November, 1837; and 
was levied on the same property upon which 
the fieri facias of Linthicum against Offutt 
had been levied; and which was sold by the 
marshal. Remington claimed a priority of 
payment of his §69 out of the proceeds of the 
sale, and notified the marshal to retain that 
sum for his use, and to pay it over to him; 
to which Linthicum objected. The questioii 
was submitted to the court without argu- 
ment 

[Before ORANOH, Chief Judge, and MOR- 
SELL, Circuit Judge.] 

CRANCH, Chief Judge. The execution of 
Cunningham, for the use of Remington 
against Offutt, which was issued on the 17th 
of November, 1837, purports to be an original 
fieri facias; not an alias. It contains no ref- 
erence to any former execution, and is for 
the whole amount of the original judgment. 
The execution of Linthicum against Ofeutt^ 
which was issued on the 1st of September, 
1837, appears, also, to be an original fieri 
facias, and was delivered to the marshal on. 
the same day, who levied It upon certain 
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property of the defendant, Offutt, on the 11th 
of November, 1S37. The execution of Cun- 
ningham, for the use of Kemington, was de- 
livered to the marshal on the 18th of No- 
vember, 1837, and levied on the same prop- 
erty. The execution of Linthicum, having 
first come to the hands of the marshal, must 
be first satisfied. But it is said that Cun- 
ningham's execution for the use of Reming- 
ton -was an alias fieri facias, the first having 
issued on the 27th of May, 1835, and deliv- 
ered to the mai*shal on -the same day, and 
levied upon a negro boy, who was replevied 
out of the marshars hands by Remington, but 
a,fterwards delivered to Cunningham, at a 
certain price, in part satisfaction of his judg- 
ment, and that a balance of $69 was paid to 
■Ounningham by Remington, who took an as- 
signment of the judgment to that amoimt, 
and issued the above-mentioned fieri facias 
on the 17th of November, 1837. I think this 
makes no difference. The first execution 
was not levied upon this property on which 
Ijinthicum's execution was levied; and al- 
though the personal property is bound by che 
delivery of the execution to the marshal, yet, 
if that execution be returned it is functus 
officio, and if a new fieri facias be issued, it 
binds the goods only from the time of its 
delivery to the marshal. 

By the statute of frauds and perjuries (29 
Car, II. c. 3, § 16), "no writ of fieri facias, or 
other wi-it of execution shall bind the prop- 
erty of the goods against whom such writ of 
execution is sued forth, but from the time 
tliat such writ shall be delivered to the sher- 
iff, under-sheriff, or coroners to be executed." 
The fieri facias of Cunningham for the use of 
Remington, therefore, could not bind the 
property of the goods against which it was 
sued forth, but from the 18th of November, 
1837, the day it was delivered to the mar- 
shal; whereas Linthicum's fieri facias bound 
the propei-ty of the goods from the 1st of 
September, 1837. I am, therefore, of opin- 
ion, that the sum of $69 which the marshal 
has retained, to abide the opinion of the 
court upon this question, ought to be paid 
over to Mr. Linthicum. 
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CUNNINGHAM v. OTIS. 

[1 Gall. 166.] ^ 

Circuit Court, D. Massachusetts. May Term, 
1812. 

Commissions to Take Testijtont Abroad— Pbao 
TicE IN Granting. 

Practice as to granting commissions to take 
evidence in foreign countries. See 1 Greenl. 
Ev. B 320-326. 

The tenant [Susannah Cunningham] moved 
for a special commission to Great Britain, 

* [Reported by John Gallison, Esq.] 



to take the deposition of John S, Copley, 
Esq., with instructions: (1) That the inter- 
rogatories should be filed in the coiurt here 
by both parties, previous to the issuing of 
the commission. (2) That the commissioners 
should be directed not to admit any addition- 
al interrogatories. (3) That neither parties 
nor counsel should be permitted to appear be- 
fore the commissioners. (4) That the wit- 
ness in consideration of his great age, (75 
years), should be allowed a friend to attend 
and assist him before tlie commissioners. 
The motion was ^oimded upon the facts con- 
tained in the return of the commissioners, as 
to the embarrassments, which arose in taking 
the deposition of the witness under a former 
commission, and the misimderstanding of 
the legal rights of the parties before them. 

It was argued by the tenant's counsel, in 
support of the motion, that as tiiere were no 
rules of this com-t on this subject, the rules 
in chancery formed proper precedents to be 
adopted. That in chancery, when a commis- 
sion issued, the interrogatories were always 
considered in point of law, as filed at the is- 
suing of the commission, though where the 
commi^ion was to be executed withm the 
realm, the practice had been relaxed, and it 
was held sufficient to file the inteiTOgatories 
at the time of opening the commission, and 
they cited 1 Har. Ch. Pr. 323. But that this 
relaxation had never been extended to com- 
missions to foreign countries, and for obvious 
reasons, as the interrogatories would be 
wholly without the power and control of the 
court, and grossly scandalous or impertinent 
matter might be contained therein. 

The counsel for the demandant [Harrison 
G. Otis] contended, that the practice, as to fil- 
ing interrogatories at the opening of the com- 
mission, and not before, was a reasonable 
practice, and founded in good sense, and was 
applicable to foreign, as well as domestic 
commissions. They cited Bart. Suit Ch. 170, 
and argued that there were peculiar circum- 
stances, in this case, requuring such an indul- 
gence. 

Prescott, Davis & Blake, for demandant. 
Otis, Dexter & Jackson, for tenant. 

THE COURT (STORY, Circuit Justice, and 
DAVIS, District Judge) were of opinion, that 
the motion was to the discretion of the court. 
They had no doubt of the authority of the 
court to allow interrogatories or commissions 
to be filed at any time, when a proper case 
shown. In many case imless this were al- 
lowed, as to foreign counti*ies, there would be 
a complete failm-e of justice. The rule, that 
these interrogatories should be filed here, was 
in general reasonable, as it preserved the 
decorum and propriety of the inquiries. Un- 
der all the circumstances of the present ac- 
tion, they granted the motion as to every 
part, but the fourth, and as to that, denied it. 
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CURE V. BUIiLUS. 

[1 Abb. Adm. 555; ^ 7 N. T. Leg. Obs. 3i5.] 

District Court, S. D. New York. Oct. Term, 
1849. 

EXONERATION OP Bail in Abmiraltx. 

1. The practice of courts of admiralty does 
not admit of a surrender of the principal in es- 
oneration of bail. 

2. In order to be discharged from a bail bond 
or stipulation given in admiralty, the party 
must establish fraud, deceit, duress, illegality 
of consideration, or other matter such as at 
law or in equity would avoid a common money 
bond, or would entitle a party to be relieved 
from it. 

This was a libel in personam by Peter 
Cure, assignee of Benson F. Town, libellant, 
against William A. BuUus, to recover for 
supplies furnished by llbellant's assignor to 
a vessel owned by respondent 

The defendant was arrested in the cause 
on a warrant against his person, pursuant to 
the rules of the supreme court applicable to 
cases of like description, and one Farnham, 
a resident of the village of Newburgh, be- 
came fidei jussor, or stipulator, for the re- 
spondent. Application was now made to 
relieve the stipulator from his undertaking. 
The condition of the undertaking was, that "if 
the respondent should personally appear be- 
fore the district court of the United States for 
the southern district of New York, on the 
11th day of September instant, at the city 
hall in the city of New York, to answer the 
said libel, and abide by all orders of the 
court, interlocutory or final, and pay the 
money awarded by the final decree in the 
suit," then the undertaking should be void. 
It appeared by affidavits read on behalf of 
the stipulator, that the respondent was ar- 
rested at Newburgh by one Brown, a deputy 
marshal, who, at the time of the arrest, 
represented that the undertaking was merely 
for the appearance of the respondent at 
court, and that the respondent had twelve 
days to appear; .that the stipulator was 
thereby deceived and induced to sign the un- 
dertaking, which he would not have done 
had he been aware of his true position un- 
der it; that the respondent, his principal, 
was entirely insolvent and nnable to re- 
spond to the stipulator in case he was ren- 
dered liable on this undertaking; and that 
Proudfit, an attorney, resident in Newburgh, 
and who was consulted by the stipulator at 
the time of signing the undertaking, told 
him that the marshal was correct in his rep- 
resentations as to the effect of the bond. 
It appeared by affidavits read in opposi- 

* [Reported by Abbott Brothers.] 



tion to the motion, that no instructions had 
been given to the deputy marshal by the li- 
bellant or his proctor to make any such 
representations; that Proudfit, the attorney 
consulted by the stipulator, had been present 
when the latter executed the bond, and had 
advised him in respect to the matter; and 
that Proudfit and the stipulator had both of 
them read over the bond before the execution 
of it The stipulator offered to surrender 
his principal. There were two other bonds 
given under like circumstances in two other 
causes; in respect to which like motions 
were also made; all being heard, as one. 

B. C. Benedict, contended, that the court 
under its general equitable powers, had the 
right to relieve the bail from his undertaking 
in a case like this, where it was evident that 
there had been, to say the least, a mistake 
of his Uability. 

D. McMahon, opposed. 

1. The undertaking of the bail in admiral- 
ty is in the nature of a stipulation for the 
debt, and he becomes thereby a fidei jussor 
for the principal. Neither the surrender of 
the principal, nor even the death of the par- 
ty, can discharge the bail. 2 Browne, Civ. 
& Adm. Law, 412; Hall, Adm. Pr. 25, note. 

2. The representations of the deputy mar- 
shal were not directed to be made by the 
libellants, and they were nothing more than 
the representations of a third party. The li- 
bellants, consequentiy, are not bound by 

■ them. 

3. It appears that the stipulator read the 
conditions of the l)ond, which were plain and 
easy to be understood. He cannot complain 
of a mistake which has happened through 
his own carelessness. 

BETTS, District Judge. The defendant 
moves that three bail bonds, entered into by 
him and one Farnham to the marshal of 
this district, be vacated, or that the bail be 
relieved therefrom on the surrender of the 
respondent to be committed in the respective 
suits. 

The respondent was arrested on the 10th 
day of September last, at Newburgh, upon 
three warrants in personam, returnable in 
this court on the 11th of September, and on 
the same day gave the bonds in question to 
the marshal. 

The condition of each bond is made con-' 
formable to rule 3 of the supreme court; and 
is, that the respondent, BuUus, "shall per- 
sonally appear before the district court of 
the United States for the southern district 
of New York, on the 11th day of September 
instant, at the city hall of the city of New 
York, to answer the said libel, (the filing of 
which is previously stated, together with the 
cause of action,) and abide by all orders of 
the court, interlocutory or final, and pay the 
money awarded by the final decree of the 
said court," &c 
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The bonds were duly signed and sealed by 
the respondent and Ms bail, and thereupon 
he was discharged from arrest in the three 
suits. The bonds, (except names of parties, 
dates, and the sums of money in demand, 
§52.97 in one, $246.69 in one, and $49.50 in 
the other, with designation of the particular 
cause of action in the respective suits,) are 
in print. 

The respondent, by his own affidavit, 
sets up in avoidance of the bonds, that he 
inquired of the deputy marshal who served 
the warrants, what the efEeet and obligation 
of the undertaking was, and the officer in- 
formed him and his bail that it was nothing 
more than to secure the personal appearance 
of the respondent, who had twelve days after 
the return day of the process to come into 
court and perfect his appearance in the 
cause. The bail swears to the same state- 
ment of facts, and asserts that he subscribed 
the bonds in reliance upon those representa- 
tions, and he would not have undertaken for 
the debts- 

A lawyer in the village of Newburgh was 
consulted by the principal and bail before the 
bonds were executed, who says he questioned 
the deputy marshal, and was informed by 
him that the respondent had twelve days 
after the return day of the process within 
which to enter his appeai-ance, before judg- 
ment would be entered against him, and that 
by signing the bail bonds the bail would be- 
come liable no further than for the appear- 
ance of the defendant; and upon that in- 
formation deponent told the bail he would be 
safe in signing the bonds. The attorney fur- 
ther swears that he is not a proctor of this 
court, or familial* with its practice, but in 
glancing over the bail bonds, he was of the 
impression that the obligors were only bound 
for the appearance of the defendant, and he 
so informed them. He further says, he is 
counsel for the respondent, and knows his af- 
fairs intimately, and that he is entirely insol- 
vent. 

An affidavit of the deputy marshal is . also 
added, stating that he supposed a defendant 
had a certain number of days to enter his ap- 
pearance after the return day of the writs, 
and so represented it to the defendant and 
his bail, in good faith and solely for the pur- 
pose of giving them information to which he 
supposed they were entitled. 

After the above papers were served and no- 
tices of the motion given, the deputy marshal 
drew up a statement in his own handwriting, 
and made oath to it, detailing with more par- 
ticiilarity the representations he made on the 
subject. He says he had no conversation at 
all, he believes, with the bail, who began 
signing the bonds as soon as he came into the 
room where the parties all were, the attor- 
ney reading over to him a part of the bond 
while he was in the act of signing. That the 
attorney inquired of the witness what was 
the meaning of retm*n day of the warrants, 
and M'hether the defendant had not some 



days after that to enter his appearance, and 
if it was not twelve days. The witness an- 
swered that he was new in the business and 
could give no certain information, but he sup- 
posed that was the effect of the imdertaking, 
although he could not say that it was twelve 
days to which the party would be entitled; 
and that he did not attempt to ^ve any advice 
or certain information on the subject It was 
a casual talk with the lawyer and deponent, 
and he certainly did not intend to mislead 
any of the parties. The attorney intimated 
that he understood the nature of the under- 
taMng, and said he thought time was given 
the respondent after the return day, and that 
the time was twelve days. 

The effect of the application upon these 
facts is, that the bail be now allowed to sm'- 
render the principal, to which the principal 
assents; or, that he be disehai-ged from the 
bonds as having been executed by him tmder 
an entire mistake, induced by the deputy 
marshal, of the nature of theUr obligations. 

The admiralty practice does not admit of a 
surrender of the principal in exoneration of 
bail. The appearance of the party arrested, 
which the bail stipulation guarantees, is not 
for the purpose of having the person of the 
respondent present to satisfy the final decree 
of the com't It is to secure his attendance to 
submit to interrogatories or sanction inter- 
mediary proceedings to which his concm-- 
rence may be necessary in the progress of the 
suit, or to put in and perfect the bail for the 
respondent, which the stipulation in the ar- 
rest may be only preliminary to. Clarke, 
Prax. tits. 4, 5, 12; 1 Browne, Civ. & Adm. 
Law, 256; 2 Browne, Civ. '& Adm. Law, 361, 
note. In maritime courts, the stipulation and 
the appearance of the party is denominated 
praetorian, that is, an undertaking to the 
com-t, and not to the adversary party. 
Clarke, Prax. tit 9; 2 Browne, Civ. & Adm. 
Law, 355, 357. But when bail by bond or 
stipulation is given, the obligation imposed 
on the fidei jussores is judicatum solvi; that 
is, to see the costs and condemnation paid at 
all events (3 Bl. Comm. 292; HaU, Adm. Pr. 
12, 29; 2 Browne, Civ. & Adm. Law, 356), 
and this obligation enures to the creditor or 
actor as an absolute security for his debt 
Wood, Civ. Law, bk. 3, c. 3, § 2. In our prac- 
tice, this obligation may- be entered into on 
arrest Sup. Ct Rules, 3. This und^'taking 
is not discharged or afEected by the surren- 
der of the principal bodily, as in commonrlaw 
actions (Hall, Adm. Pr. 25, note; 2 Browne, 
Civ. & Adm. Law, 412; Conk. Adm. Pr. 45S), 
and it matters not whether the obligation is 
assumed on the arrest by bond, or on appear- 
ance in court by way of stipulation. In the 
sense of the common law applicable to bail, 
the bail in admiralty are absolutely fixed 
from the time the bond or stipulation is en- 
tered into. There is no alternative in the un- 
dertaking, as at common law, which being 
performed acquits the obligation. Nor will 
the bankruptcy of the parties, or laches in 
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prosecuting the suit, discharge the baiL The 
Vreede, 1 Dod. 2; The Harriett, 1 W. Hob. 
Adm. 195. The stipulatioiL- rests on the doc- 
trine of principal and surety in positive con- 
tracts, and is governed by the rules of law 
and equity appUcable to those contracts (The 
Harriett, Id. 197), with the additional con- 
sideration, that as the undertaMng is not only 
to satisfy the action but to abide the adjudica- 
tion of the court in the matter, it is entitled 
to a more enlarged consideration in admi- 
ralty than at law, and when given as a substi- 
tute for the thing arrested, may be enforced 
beyond the mere money amount recovered by 
the promovent The Nied Elwin, 1 Dod. 50. 

In asliing a discharge, therefore, from a 
bail bond, the parties must, in admiralty, 
place their daim upon the same footing as if 
the release sought was from a money bond 
of any other denomination and absolute in 
its terms. 1^'raud, deceit, duress, or illegality 
of consideration, or some matter showing the 
obligation void ab initio, or rendered inopera- 
tive by something subsequently occurring, 
must be established to affect its validity. 

Courts of admiralty are governed by equi- 
table principles (2 Woodb. &, M. 60 [Packard 
V. The Louisa, Case No. 10,652]), but equity 
win not cancel an obligation because the con- 
tracting party misapprehended the extent of 
his liability under it, unless he has been mis- 
led by the acts or declarations of the one ben- 
efited by it Mistake in the law resulting 
from the inattention or ignorance of the par- 
ty bound, will not be regarded in equity as 
a reason for avoiding a contract 1 Story, 
Eq. Jur. §§ 111, 113; 6 Johns. Ch. 169. 

Here there can be no reasonable ground for 
alleging a mistake or misapprehension of 
any facts connected with the transaction. 
The bail bond received by the parties, stipu- 
lated that the respondent should appear in 
com*t on a day designated, and that the stipu- 
lators would pay the money awarded by the 
final decision of the court These two facts 
were directly brought home to their notice, at 
least the evidence that they were so must 
be regarded as conclusive against the obli- 
gors. The mistake and ignorance alleged in 
their behalf then is, that they did not un- 
derstand the legal effect of their contract 
and supposed it was limited to the personal 
appearance of the party in court. Even if 
this excuse rested upon an engagement com- 
plex or equivocal in its terms, there wovdd 
be great difficulty in bringing it within any 
recognized principle of courts of equity, af- 
fording relief to obligors against their con- 
tracts. But when the stipulation is explicit 
and plain, and the mistake set up is, that the 
interpretation ^ven the contract by others, 
and not the words themselves, was confided 
in, the whole reason for interference of equi- 
ty is taken away. 

It must, moreover, be considered that the 
misapprehension asserted here, was no way 
induced by the libellant or his proctor. Nei- 
ther was present when the bond was exe- 
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cuted, nor had taken any part in brin^g the 
obligors into the agreement. It was wholly 
voluntary with them, and sought for inde- 
pendent of his concurrence or knowledge. 
Nor were the representations of the deputy 
marshal, in fact or law, chargeable upon the 
Ubellant. 

If that officer had chosen to say the bail 
bond was an idle formality, that the respond- 
ent was not in law bound to give bail, that 
the court woidd cancel the bond on its pres- 
entation before them, and that no liability 
whatever could be incurred by the bail in 
signing it, such representations, however con- 
fidingly accepted by the obligors, could never 
in law or equity operate to release them from 
their formal signatm:e and execution of it 
In any sudi suggestions the deputy could not 
be acting officially, or as agent of the libel- 
lant and both as to him and the marshal, 
and as, to the respondent and bail, he would 
be a mere stranger making representations 
upon his individual responsibility alone. His 
representations, however, if erroneous, it is 
conceded, were made innocently and from 
ignorance on his part, and with no purpose 
to mislead the respondent or his bail. Mis- 
representations of that character, even if 
made by an agent empowered to form a con- 
tract, do not invalidate the engagement as 
to Iiis principal (Early v. Garret, 9 Bam. & 
C. 928, 17 E. C. Law, 522; Comfoot v. Powke, 
6 Jilees. & W. 358); more especially, if his 
principal is innocent of any misstatement or 
concealment leading to the contract 

The deputy marshal, after making the first 
deposition, drew up in his own handwriting 
a more detailed and explicit statement of 
the part he took in the transaction, and it 
certainly would appear from this amended 
oath, that he all the while gave the attorney 
and party who referred to him, to under- 
stand he had no knowledge of the practice 
of the court in this respect and merely coin- 
cided with suggestions made to him by the 
attorney, that the undertaking of the bail 
was not absolute, and said nothtag with in- 
tent to persuade or incline the parties to sign 
the bonds; and that the attorney seemed sat- 
isfied with his own construction of the bonds, 
and his impressions of the practice of the 
court, and that the bonds were signed in pur- 
suance of his advice and assurance, and not 
upon any representations of the deputy. 

Without placing this decision upon the facts 
put forth by the respective affidavits, as to 
the conversation with the deputy, I hold that 
no deceit or misx'epresentation is proved, 
which in law or equity entities the obligors 
to be relieved from the bonds; that the \m- 
dertaking of the bail is absolute and not con- 
ditional, and cannot be discharged by pro- 
ducing the principal in court. He stands be- 
fore this court on these bail bonds, precisely 
as he would at common law, or on his recog- 
nizance on the lapse of eight days after the 
returns of the capias against him, absolutely 
responsible for the judgment 1 Johns. Cas. 
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329, 334; 2 Johns. Gas. 483; 2 Johns. 101; 
9 Johns. 84; 1 Tidd, Pr. 620. 

The motion does not raise the question 
whether the lihellant is entitled to exact bail 
in these cases. That matter will more prop- 
erly come up when an attempt is made to en- 
force the bonds; or it may be presented on a 
distinct motion to the court. As the case 
stands, and upon the assumption that the re- 
spondent was bound to give bail, I am com- 
pelled to say, no authority exists in this 
coux-t to interfere with the rights acquired by 
the lihellant vmder the respective bail bonds 
executed in these causes, and the motion 
must therefore be denied. 

The parties having acted in good faith in 
making this application,, and as it presents 
a n^w point of practice, I shaE not order 
costs. Order accordingly. 
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CTJERAN et al. v. SIUNGER et al. 

[6 N. B. R. 33.] ^ 

Circuit Court, W, D. Michigan. Dec, 1871.* 

Practice is Bakkruptct — Demurrer to Peti- 
tion FOR Review — Compromise tvith Credit- 
ors— Insolvency — Preperbnoe, 

1. When the petition for review under the 
rules in the sixth circuit is demurred to, its 
statements, lilie those of any other pleading, 
will be taken as true and the appeal determined 
upon its averments. If the facts therein are 
sufficient, the demurrer will be overruled and 
the decree below reversed. 

2. When an agent is sent by an insolvent 
debtor to compromise with creditors, and some 
of them, through him, return different terms 
than those submitted, such agent does not 
thereby become that of such creditors but re- 
mains the agent of the debtor, and his knowl- 
edge, mistakes and acts are those of his prin- 
cipal—the insolvent. The same effect would 
be produced if he were deemed the common 
agent of both parties. 

3. When a debtor and a preferred creditor 
know of the insolvency, but erroneously suj)- 
pose all other creditors have compromised for 
thirty-five cents in time paper, a transfer so se- 
curing the creditor as to create a preference 
financially is an act of bankruptcy. If insolv- 
ency is once known all pai'ties act at their peril, 
when such condition actually exists, whether 
known or unknown. 

4. When proceedings were pending in bank- 
ruptcy, and a preferred creditor and the in- 
solvent settle the petitioning creditor's debt and 
employ the attorney who conducts such pro- 
ceedings to compromise with the other creditors, 
authorizing him to pay some one price and 
others another, and it appears that such dis- 
crimination was in fact made, such scheme is 
prima facie fraudulent and the burden is upon 
the actors to show that all the creditors con- 
sented to such preferences. It will not be pre- 
sumed. But if any one creditor does not con- 
sent it is a fraud upon him, although all the 
others are satisfied. 

^ [Reprinted by permission.] 
' [Reversing Case No. 9,923.] 



[Petition to review the action of the dis- 
trict court of the United States for the west- 
ern district of Michigan, sitting in baninrupt- 
cy. 

[Ourran, Goodwin, Walker & Co. petitioned 
the district court for an adjudication in bank- 
ruptcy against the firm of Munger & Cham- 
plin. The petition was dismissed (In re Mun- 
ger, Case No. 9,923), and the matter now 
comes before the circuit comrt on a petition 
for review.] 

Don M. Dickinson, for creditors. 
Bates & Hodges, for debtors. 

EMMONS, Circuit Judge. The petition of 
appeal is demurred to, and X infer from the 
perusal of the opinion of the district judge 
that its statements materially vary the facts 
from those which were before him. All the 
leading and more important conclusions up- 
on which he dismissed the petition are fully 
negatives in the ease as it comes before this 
court. A separate outiine of the very volu- 
minous facts is unnecessary. The opinion will 
be understood by parties without it, and the 
rulings upon them are not important as prec- 
edents. The court below held that the com- 
promise was lawful, and that as the respond- 
ents believed it included all 'creditors save 
Colt, the transfer to him was not with the 
intent demanded by the statute to make it 
an act of bankruptcy. Upon this ground it 
dismissed the petition. Upon the case as it 
stands in this court the compromise is cleaidy 
fraudulent The respondents knew that rep- 
resentations had been made to some of the 
creditors, that others had settled for thirty- 
five cents, when in fact they were secretly 
to receive more. This ground alone would 
compel an entry of a decree against the re- 
spondents. Hodges was the agent of the re- 
spondents only. He had no authority to rep- 
resent the appellants. It is the common case 
o*f an agent bringing back the replies to his 
principal. His frauds, knowledge, negli- 
gence and misunderstandings are those of the 
men who employ him. This familiar gen- 
eral rule has been fully applied in many 
cases under this act. 4 N. B. R. 106 [In re 
Marshall, Case No. 9,123]; 4 N. B. R. 92 [In 
re Gunike, Case No. 5,868]; 4 N. B. R. 178 
[In re Alexander, Case No. 161]; 2 N. B. R. 
137 [In re Meyer, Case No. 9,515]. There are 
many other similar judgments. But there is 
no necessity for a resort to a rule which 
might legally charge them with knowledge 
they did not in fact have, and so decide this 
appeal upon technical grounds at variance 
with actual truth. Upon the facts here there 
is no reasonable ground for any belief on 
their part, or that of Hodges, that petitioners 
had accepted their terms. All knew they had 
been rejected. They told Hodges they would 
receive thirty-five cents cash. He so told 
the debtor. Subsequently Clark, Colt's part- 
ner, wrote that they said precisely the same 
thing— that they would take thirty-five centr. 
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There was notliing in this having the slight- 
est tendency to encourage, much less justify, 
the extraordinary and sudden change of opin- 
ion that the rejected terms had been accept- 
ed. The petitioners swear positively that 
Hodges was not their agent. He was not 
sworn, and nowhere is there a scintilla of 
proof of such fact But grant the unwar- 
rantable assumption that he was alilie the 
agent of the debtors who sent him and the 
creditors who made replies. It is still but 
the case of a common agent, where his 
knowledge binds both alike. And if this 
were^not so, still there must be an adjudica- 
tion of banla-uptcy upon the case here, be- 
cause the respondents had all the facts be- 
fore them that Hodges had. The ground is 
that Hodges represented that he had author- 
ity to accept the terms for the appellants. 
But all iinew why he so said; that he inter- 
preted the letter of Clark as they themselves 
professed to have done. They knew he had 
no further authority than what he fully re- 
ported as thehr agent on his return. It is 
not a case of reliance upon representations 
where the facts upon which opinion rests are 
unknown. The case might well be disposed 
of upon the foregoing and other views which 
might be taken of the facts in the petition of 
appeal. But we place the reversal upon dif- 
ferent grounds. Prom the argument made 
by the respondents' counsel we infer th'ey 
misapprehend the practice or they would 
have answered the petition and procured a 
settlement of the facts. No rights are lost, 
however, for we hold that when debtors once 
know of hopeless insolvency they are in the 
law bound also to know whether that condi- 
tion continues; and the belief whether well 
or iUy founded, that all other creditors have 
settled when they have not so done, is no 
justification for a transfer which in fact 
operates as a preference. 

In a learned and most careful argument 
the counsel for the appellants has collected 
aud analysed the judgments, holding that 
when tasolvency is known and a preference 
is made, the intent is a presumption of law. 
They are useful as inducements to the conclu- 
sions arrived at, but the precise point here 
decided does not demand their citation and 
discussion at length. I quite approve in this 
regard all that is actually decided in the re- 
cent judgment of Hopkins, J., 5 N. B. R. 182 
[Hall V. Wager, Case No. 5,951]. He says 
substantially section thirty-nine has far less 
reference to the condition of mind of the in- 
solvent debtor than to the condition of in- 
solvency as a fact. But whatever difference 
may exist in relation to the debtor's duty of 
knowing his financial condition originally, 
there should be none concerning the very 
different obligation, when he once knows his 
insolvency, of waiting before he seem-es his 
relatives and endorsers, until he knows that 
his condition is changed, or that his cred- 
itors have consented to the preference. 
When a party with full knowledge of his in- 
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solvency makes a preference, it" seems but 
a play upon terms to say that he did not in 
a legal sense intend it because he erroneously 
supposed his creditors had consented to it. 
It is not even the case where there was a 
mistaken belief of full payment, which 
though it could not justify the transfer, 
would, we grant, in a literal but immaterial 
sense, disprove an actual intention to prefer. 
A man who believes he has but one creditor 
cannot intend to make a preference. While 
on the one hand we do not assent to this 
merely formal argument to show no pref- 
erence was intended within the meaning of 
the law, so on the other we do not go on 
its literalisms, which are satisfied if there 
was a preference in fact which In the ac- 
cidents of this case was contemplated by 
the parties. This may strengthen the jus- 
tice of the particular judgment here, but is 
by no means necessary to sustain it. The 
sale was imlawful, no matter what the ac- 
tual intention of the parties may have been. 
It is held broadly as a general px-ineiple 
to which there should be no exceptions, that 
where the parties know the insolvency they 
must act at their peril if they appropnate 
the trust fimd which the law devotes to 
the equal payment of all, before they know, 
also, that creditors have ceased to be such, 
or that they consent, after the most full and 
fair disclosure of all the facts, to the discrim- 
ination which is made. Without this it is an 
act of bankruptcy. It is an irrelevant fact 
that they erroneously supposed the creditors 
had consented. Their carelessness, rash and 
interested conclusions, or never so well war- 
ranted misapprehensions, can give them no 
power over the statutory vested rights of in- 
nocent and non-concurring creditors. Estab- 
lish the doctrine that an unjust preference is 
lawful, because the debtor was ignorant of 
his insolvency; add, also,' that it is so when 
he knew it, but had reasonable ground to 
believe he had compromised at thirty-five 
cents on the dollar in time paper, and go 
forward in the application of the principle 
in these rulings to all the analogous exigen- 
cies of failing business men, and the bank- 
rupt law would require immediate and im- 
portant amendments. Some reliance wag 
made upon the absence of the other cred- 
itors. Of course one, in principle, presents 
the same legal questions as if all but one 
were here. In re Williams [Case No. 17,703]. 
But non constat the other creditors are sat- 
isfied. There is no proof that they are, and 
no presumption of such fact arises upon such 
a record as this. 

There is a mode of construing judgments 
by arguing from their implications and de- 
ducing conclusions of law because dissents 
are not uttered, that makes It proper to say 
fm*ther, that were It necessary in this case 
we should hold the entire scheme of this set- 
tiement, as set forth in the petition of ap- 
peal, a fraud upon the act, irrespective of the 
affirmative proof that misrepresentations 
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were made to the compromising creditors. 
The case here, and as set forth in the print- 
ed judgment of the learned district judge, 
with which we have been furnished by the 
appellants' counsel, substantially shows that 
a petition had been filed against the debtors; 
that the claim was settled by them, and the 
hostile attorney who conducted the proceed- 
ings in the district court, employed by the 
joint consultations of Colt the preferred cred- 
itor, and the debtors, to compromise with all 
the others. It was agreed by all that it 
would be necessary to pay some one price, 
and some another, as it has been done in the 
attempted settlement Colt agreed if this 
could be brought about for forty cents in the 
aggregate, he would then buy tne goods, give 
his note for the compromise money, and pay 
his endorsements in full. They all enter into 
the scheme of discrimination and preference. 
They withhold the assets from the banlc- 
ruptey court, where in law they belong the 
moment the debtor becomes insolvent and 
proposes liquidation, and attempt through the 
agent just what the law prohibits. Hardy v- 
Bininger [Case No. 6,057]; 3 N. B. R. 99 
£Hardy v. Clark, Case No. 6,038]; Cooking- 
ham V. Morgan [Case No. 3,183]; Driggs v. 
JMoore [Id. 4,083]; In re Drummond [Id. 4,- 
093]; In re Smith [Id. 12,974]; In re Silver- 
man [Id. 12,855]; and numerous similar judg- 
ments. That when the act is necessarily a 
preference, and insolvency is known, it is 
per se an intent to prefer, or to defeat xhe 
act In this case the intention was not ac- 
tually to consummate these xmlawful prefer- 
ences imtil by their contemporaneous execu- 
tion every creditor would be bound by the 
acceptance of the paper and so precluded 
from objecting to it The intention was not 
to abstain from making preferences gross 
and unjust but to secure such a settlement 
as would cut oflE the power of complaint. But 
the preference has been made just as was 
intended, and the creditors were not preclud- 
ed. In these circumstances I think the pro- 
ceedings relied upon to sustain the transfer 
to Colt are themselves acts of bankruptcy, 
because they show an intentional preference 
by an insolvent debfor. 

There is another view upon which I think 
deci'ee below should have been in favor of 
the creditors. Hodges has not been sworn, 
and the proof is meagre in reference to mis- 
representations to creditors; but he who is 
conversant with such matters, and knows 
the keen sense of wrong which every mer- 
chant feels when he learns tnat his liberality 
has been successfully appealed to for an ac- 
ceptance of thirty-five cents, when his fellow- 
trader has unjustly gotten seventy-five or a 
hundred, will not fail to make the presump- 
tion that full disclosure was not made by the 
attoi-ney here. We venture to say such a 
thing as an unequal settiement, some receiv- 
ing a hundred cents and others thirty-five, 
was never voluntarily made without fraud 
and misrepresentiiion, in the whole histoiy 



of American business. In the circumstances 
of this case a condition is presented where 
the onus probandi is upon the actors. We 
do not think it the duty of the appellants in 
a case like this to prove that creditors have 
not consented to the injustice which has been 
done them. There is none that the apparent 
£caud ever came to their knowledge, that 
they might complain. Every familiar prin- 
ciple in this department of the law compels 
the presumption that they did not assent. 
The letter of Clark, Colt's partner, saying he 
thought the scheme would fail because he 
feared the creditors had learned of the in- 
equality, is by no means necessary to help 
this legal conclusion. 1 Phil. Ev. 615, note; 3 
Starlde, Ev. 48; and other similar authorities. 
It is never necessary to prove affirmatively 
that a man has not assented to that which is 
to his disadvantage. The presumption of the 
law is that he has not Nor is this at all at 
war with the rule that fraud shall not be 
presumed. It is the quite different doctrine 
that when such facts are presented as make 
it an irresistible inference of common reason 
the law will presume it, imless the apparent- 
ly guilty actors do what any innocent man 
in his senses would do, if it were in his power 
— explain the suspicions. It is their duty to 
prove how a fact so extraordinary occurred 
as that creditors having equal rights in a 
common fund, turned by law into a trust for 
their benefit, were seduced into action so 
anomalous as the surrender of this right to 
Colt, and the other creditors receiving full 
pay. And when the agent in all this sits in 
court and is not examined by the respond- 
ents, a duty is omitted which the law easts 
even upon the criminal in similar cases. U. 
S, V. Chaffee [Case No. 14,774]; [Clifton v. U. 
S.] 4 How. [45 U. S.] 242; Starlde, Ev. 820. 
Decree below dismissing petition reversed 
and adjudication of bankruptcy ordered. 



Case 'No. 3,488. 
cuEitANEE v. McQueen. 

[2 Paine, 109.] » 

Circuit Court, Second Circuit' 

Contracts between Master and Slave. 

1. One held in slavery abroad, and who be- 
comes free by being brought into the United 
States, in violation of the acts of congress, and 
afterwards remains in the service of his pre- 
vious owner, cannot recover a compensation for 
such service upon an implied promise, but only 
upon an express promise to pay. 

2. But if under an agreement to purchase his 
freedom after his arrival in this country, he has 
paid money to his previous owner for that pur- 
pose, he may recover back such money as hav- 
ing been paid without consideration. 

3. The plaintiff, when brought into this coun- 
try, was eleven years of age, and remained in the 
service of his previous owner, the defendant, 

^ [Reported by Elijah Paine, Jr., Esci.] 

* [The date is not given in 2 Paine, 109; the 

eases therein contained were decided between 

1827 and 1840.] 
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until he was 



years of age; at the age 



•of twenty-five he made an agreement to pur- 
chase his freedom, and paid three hundred and 
twenty-five dollars towards it. BeU, that he 
could recover back the money, hut not for his 
services rendered after he was twenty-one 
years of age. 

4. But Md, that as this was an equitable 
action, and as the money was paid by the plain- 
tiff and received by the defendant, under the im- 
pression and belief that the defendant had a 
right to claim the plaintiff as her slave, the 
latter ought not to recover interest for the 
money he had paid. 

5. The sum recovered being under five hun- 
dred dollars, costs allowed to neither party. 

• [Cited in Hamilton v. Baldwin, 41 Fed. 430.] 

The plaintiff [Ourranee, alias Bennett], a 
colored, man, born a slave in the Island of 
Jamaica, came into the state of Georgia 
with the defendant, she claiming and hold- 
ing him as a slave, he then being a minor un- 
der the age of twenty-one years. He became 
of age in January, 1824, and in January, 
1826, entered into an agreement with the de- 
fendant to purchase his freedom for a cer- 
tain stipulated price— upon which agreement 
considerable sums of money were paid at 
various times, though not to the full amount 
of the stipulated purchase; and the present 
action is brought to recover a compensation 
for his services after he arrived at the age 
of twenty-one years, and before the agree- 
ment entered into to purchase his freedom, 
and also to recover back the money paid by 
him on the contract for his manumission. 

The first question that arises in this case 
Is, whether the plaintiff, being brought into 
the state of Georgia in the year 1814 or 1815, 
became free by operation of the act of con- 
gress of the 2d March, 1807 (4 [Bior. & D.] 
Laws, 94 [4 Stat 426]), entitled "An act to 
prohibit the importation of slaves into any 
port or place within the jurisdiction of the 
United States, from and after the 1st day of 
January, in the year 1808:" that being the 
time limited by the constitution, in which 
congress have the power to prohibit the im- 
portation of slaves. By the first section of 
that act, it is declared that from and after 
the 1st day of January, 1808, it shall not be 
lawful to import or bring into the United 
States, or the territories thereof, from any 
foreign kingdom, place or country, any negro, 
mulatto or person of color, with intent to 
hold, sell or dispose of such negro, mu- 
latto or person of color as a slave, or to be 
held to service or labor: and by the fourth 
section it is declared, that neither the im- 
porter nor any person claiming from or 
under him, shall hold any right or title what- 
soever to any negi'o, mulatto or person of 
color, nor to the service or labor thereof, who 
may be' imported or brought within the 
United States or territories thereof, in viola- 
tion of this law; but the same shall remain 
subject to any regulations not contravening 
the provisions of this act, which the legis- 
latm*es of the several states or territories 
at any time hereafter may make, for dispos- 
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ing of any such negro, mulatto or person 
of color. The case does not furnish any evi- 
dence that the state of Georgia has at any 
time passed any law at all embracing cases 
like the present; and, indeed, there could be 
no state law which would give the defend- 
ant a right to hold the plaintiff as her slave. 
Any such law would directly contravene the 
act of congress, and would be void. It fol- 
lows, then, as matter of com-se, from this 
act of congress, that the plaintiflE became 
free on being l^ought into Georgia, and 
would be no longer held there as a slave. 

The next inquiry is, what were his rights 
on arriving at the age of twenty-one years? 
He clearly might have left the defendant, 
and she would have had no right to reclaim 
him, and hold him as a slave. But, accord- 
ing to the evidence, he voluntarily remained 
with the defendant. No contract or agree- 
ment of any description whatever was made 
between them until January, 182«; and we 
have only the simple, naked fact, tJiat he 
remained in the service of the defendant 
during that time. There is, therefore, the 
want of any express promise to pay him for 
his services; and the circumstances are not 
such as to raise any implied promise to pay. 
Indeed, they repel any such implied promise, 
for they show that the defendant claimed 
and considered the plaintiff as her slave, 
and she cannot, therefore, be presumed to 
promise to pay him wages. This is the rule 
which governed the case of Alfred v. Mar- 
quis of Fitzjames, 3 Esp. 3, where it was 
held that a servant who comes from the 
West Indies, wha:e he was held as a slave, 
and who enters into the service of his master 
in England without any agreement for 
wages, is not entitled to any, unless there* 
has been an express promise to pay. All 
claim to wages, under any implied promise, 
arising from the mere fact of service, is ex- 
eluded. We think this a sound principle, 
and adopt it as such, although it is not in . 
any measure binding upon this court. The 
claim, therefore, to wages prior to the agree- 
ment for manumission in 1828, is not sus- 
tained; but we think the plaintiff is entitled 
to recover back the money paid under that 
agreement, on the ground that it was paid 
without any consideration. The case states 
that the money was paid by the plaintiff, 
and received by the^ defendant, under one or 
more agreements made by the defendant 
with the plaintiff to manumit and set him 
free, she then claiming and holding him as 
a slave. The pretended consideranon, there- 
fore, was the manumission of the plaintiff. 
It was paid towards the price of his free- 
dom. But if he was already free under the 
act of congress, the right of the defendant 
to hold him as a slave was at an end; and 
she did not, and could not do any act bene- 
ficial to the plaintiff in this respect There 
was, therefore, a total failure of considera- 
tion. 1 Term R. 732; 6 East 241; 2 Bos. 
& P. _467. There was some parol testimony 
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given at ttie trial, of certain payments wMch 
had been made, but it was too vague and in- 
definite to be relied upon. The amount of 
the money paid must be ascertained from 
the written evidence in the case; and as it 
is a mere matter of calculation, can be made 
by the parties. But tve think no interest 
ought to be recovered— not on the ground, 
however, that interest is not recoverable at 
law in an action for money had and re- 
ceived, as has been contended at the bar, 
but on the ground that this being &n equita- 
ble action, a Jury would have had a right, 
in their discretion under the circumstances 
of the ease, to allow interest or not; and as 
the court in this case is substituted for the 
jury, we may, on iiie question of interest, 
govern ourselves by the equitable circum- 
stances of the case. This seems to be the 
view talcen by the supreme court of this 
state, in the case of Pease v. Barber, 3 
Gaines, 207, the court decided the general 
question that interest may be recovered in 
the action for money had and received; that 
there may be cases in which the defendant 
ought to refund the principal money, and 
there may be others in which he ought, ex 
aequo et bono, to refund the principal with 
interest; that each case will depend upon the 
justice and equity arising out of its particu- 
lar circumstances to be disclosed at the trial. 
There was not in this case anything like op- 
pression, or extortion, or taking an undue 
advantage of the plaintifE's situation. The 
money was paid by the plaintiff, and re- 
ceived by the defendant, under the impres- 
sion and belief that the defendant had a 
right to claim the plaintifiE as her slave. The 
judgment must, therefore, be entered for the 
amount of the* money paid, as appearing by 
the documentary evidence in the cause, with- 
out interest. 

NOTE [from original report]. After eman- 
cipation the slave is free as against the eman- 
cipator and all the world beside, excepting only 
bona fide creditors of some other person who had 
a better right to the slave than the emancipator. 
Ferguson v. Sarah, 4 J, J. Marsh, 105. Rights 
of creditors do not nullify the act of emancipa- 
tion nor otherwise affect it, further than as a 
lien for the ultimate security of their debts. Id. 
A slave emancipated forms no part of assets in 
the hands of the administrator of the eman- 
cipator. The administrator has no right, either 
for the purpose of paying the debts or any oth- 
er cause, to the possession or eonteol of the 
slaves emancipated by his" intestate. Id. The 
act of 1798 saves the rights of the creditor of 
the emancipator only as the statute of frauds 
protects the rights of the creditors. Therefore, 
if a creditor consents to, and urges the eman- 
cipation of a slave, he waives his right to sub- 
ject him after emancipation, to the satisfaction 
of his debt. Id. 106. In a suit for slaves, if it 
be proved, whether alleged or not. that the per- 
sons in contest are free, the claimant fails. 
Bush V. White, 3 T. B, Mon. 105. If a fact be 
stated in a bill which shows that the persons 
claimed as slaves are free, it will be fatal, 
though the defendants also claim them as their 
property. Id, If the persons sued for as slaves, 
are proved to be free, and the suit fails, as to 
them there can be no hire recovered. Id. 106. 
In Massachusetts, a negro boy eight years old. 



who was horii and reared a slave in Arkansas, 
came into this state with the consent of his mas- 
ter, as a personal attendant of his master's wife, 
who was here on a visit to her friends. On his 
being brought before the court, by habeas cor- 
pus, it appeared that the master's wife did not 
claim the custody of the boy as a slave here, 
nor intend to carry him back to Arkansas 
against his will, but did intend to carry him 
back if he should consent to go. The court held, 
that the consent of so young a child would not 
authorize his removal into a state of slavery, 
and ordered him to be delivered to the guard- 
ians who had been appointed for him, by the 
judge of probate, under the Revised Statutes, 
p. 79, § 1, Com. V. Taylor, 3 Mete, [Mass.] 72. 
The act of South Carolina, of ISil, rendering 
void any bequest, &c., of slaves to be removed 
without the state, with a view to their eman- 
cipation; held, not to destroy the legal title of 
a legatee vested in slaves previous to its passage; 
but only to render void the condition of the be- 
quest, that he should remove them into a free 
state at a period subsequent to its passage. Fin- 
ley V. Hunter, 2 Strob. Eq. 208. It is compe- 
tent for a slaveholder of Mississippi, during his 
lifetime, to take his slaves to Liberia, or else- 
where without the state, tliere to remain free 
from the condition of servitude. Ross v. Dun- 
can, 1 Freem. Ch. 587. The statute of Missis- 
sippi, regulating the manumission of slaves, does 
not prohibit, either in letter or spirit, a citizen 
from directing by will, that his slaves should be 
removed out of the state to Liberia or el-^ewhere, 
even though the consequence or avowed design 
may be emancipation. The right to manumit 
slaves is not thereby taken away; its exercise 
within the limits of the state only is qualified. 
Id. Where white persons, or native American 
Indians, or their descendants in the maternal 
line, are claimed as slaves, the onus proband! 
lies on the claimant; but it is otherwise in re- 
spect to native Africans and their descendants 
who have been and are now held as slaves. 
Hudgins v. Wrights, 1 Hen. & M. 133, It 
seems that no native American Indian could 
be made a slave under the laws of Virgina, since 
the year 1691. Id. If a female ancestor of a 
pereon asserting a right to freedom, is found 
to have been an Indian, it seems incumbent on 
those who claim such person as a slave, to show 
that such ancestor, or some female from whom 
she descended, was brought into Virginia be- 
twoen the years of 1679 and 1691. and under 
circumstances which, according to the laws then 
in force, created a right to hold her in slavery. 
Id. 



Case No. 3,489. 

CURRAY V. McMUNN. 

[2 Cranch, 0. C. 51.]* 

Circuit Court, District of Columbia. July 
Term, 1812, 

AcCODSTINa OP EXECUTOB. 

The executor, upon plene administravit, is not 
to be charged with lands devised to him to 
be sold, if necessary, to pay debts. 

The defendant DMcMunn's executor] plead- 
ed plene administravit. 

E. J. Lee, for the plaintiff, contended that 
the defendant was to be charged with the 
lands devised to the executor to be sold, if 
necessary, to pay the debts. 

But THE COURT (THRUSTON, Cu'cuit 
Judge, absent) was clearly of a contrary opin- 
ion. A bill of exceptions was taken, but no 
writ of error prosecuted. 



* [Reported by Hon. William Cranch, Chief 
Judge.] 
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• Case ISTo. 3,490. 

CUB.RBY V. PLEXGHER. 

[1 Cranch, O. 0. 113.]^ 

Circuit Court, District of Columbia, Dec 
Term, 1S02. 

JumsDicTioir. 
If tlie verdict be for less than twenty dollars, 
in assumpsit, a nonsuit must be entered. 
[Cited in Hays v. Bell, Case No. 6,270.] 

Suit brought for £8. Defendant proves 
payment of £6. Verdict for .£2. 

Judgment of nonsuit, St 3 Jae. c. 15; .23 
Geo. n. c. 33, § 19; WooUey t. Cloutman, 
Doug. 245, 448; Pitts v. Carpenter, 1 Wils. 
19; Act Md. 1785, c. 46, § 7; Act Md. 1791, 
c. 68, of "SmaU Debts." 

MAHSBLALL, Circuit Judge, absent. 



Case M^o. 3,491. 

CDRRlB V. JORDAN et al. 

[4 Biss. 513.] - 

Circuit Court, N. D. Illinois. April, 1869. 

Redemption— Fraudulent Confession of Judg- 
ment. 
Where a judgment creditor, to protect Ms 
interest, has purchased the property on fore- 
closure of a prior mortgage, and the debtor had 
fraudulently confessed a judgment to enable a 
third party to redeem the property for his ben- 
efit, this court has jurisdiction of a bill for re- 
lief filed by the creditor. 

[Bill in equity by John Currie against Allen 
Jordan and others for relief against an al- 
leged fraudulent judgment] 

DRUMMOND, District Judge. This is a 
demm-rer to a bill. The only question in the 
case is whether the demurrer is well taken, 
and I think it is not 

The facts in the case, briefly stated, are 
that in 1865 the plaintiff recovered a judg- 
ment against Allen Jordan, upon which judg- 
ment an execution was duly issued and de- 
livered to the marshal, and a levy made on 
the propertj' in controversy in this case, but 
it was not sold, in consequence of Jordan 
having made a mortgage upon it prior to the 
time the judgment was obtained. A bill 
was filed in the state court to foreclose the 
mortgage, and upon the decree of foreclosure 
this plaintiff and another party became the 
purchasers, and after this was done Allen 
Jordan confessed a judgment in favor of a 
certain person, and that person came in and 
redeemed from the decree of foreclosure. 
Thus it will be seen an attempt was made to 
cut off the judgment which the plaintiff had 
obtained in this court, and to prevent it from 
operating upon the property. The object of 
the plaintiff in purchasing the property, in 

* [Reported by Hon. "William Cranch, Chief 
Judge.] , 

•^ I lif ported by Josiah H. Bisscll, Esq., and 
here reprinted by permission.] 
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tliis foreclosure suit, being, as he says, sim- 
ply to protect his interest therein. 

The bill alleges that this judgment con- 
fessed was fraudulent and for the benefit of 
Jordan, to whom the property really be- 
longed. 

Whatever might be the legal conclusion, as 
to the right of redemption, if this judgment 
were for a bona fide debt, it is clear where 
it is a fraudulent judgment given for a fraud- 
ident purpose, that the parly affected by that 
fraud can file a bill in a court of equity, and 
ask for relief. That is the claim set up here. 
.1 have no doubt therefore, that a court of 
equity has jurisdiction of the case to deter- 
mine the rights of the parties. 

The demurrer must be overruled, with leave 
to the defendant to answer. 
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CURRIE et al. t. The JOSIAH HARTHORN. 

[Betts' Scr. Bk. 710.] 
District Court S. D. New Tork. Oct 30, 1862. 

Parties — Inhabitants of States in Rebellion 
• — Suspension op Suit. 

Ct. The proclamation of the president issued 
under authority of congress, declaring the in- 
habitants of certain states in rebellion to be 
in a state of insurrection, and forbidding all 
commercial intercourse with them, is binding on 
the federal courts, and will prevent such inhab- 
itants maintaining suits therein.] 

[2. Where, in case of cross libels for col- 
lision, the owners of one of the vessels are 
citizens of a state which afterwards enters into" 
rebellion, the court will suspend the case until 
after the government of the Tjiiited States is 
re-established in such state.] 

[In admiralty. Cross libels for collision be- 
tween the schooner Josiah H^thorn, her 
tackle, etc., Lemuel Bradford and others, 
claimants, and the schooner Gallego, her 
tackle, etc., David Currie and others, claim- 
ants.] 

HALL, District Judge. On the 23rd day 
of November, 1859, David Currie and others, 
describing themselves in the libel as "of 
Richmond, in the state of Virginia, owners 
of the schooner Gallego," filed their libel in 
the suit first above entitied for the purpose 
of recovering the damages sustained by the 
Gallego in a collision with the schooner 
Josiah Harthom, on the evening of the 19th 
of November, 1859. On the 19th of the 
same month Lemuel Bradford and others, 
describing themselves as "of Bangor, in the 
state of Slaine, and owners of the schooner 
called Josiah Harthorn," filed their cross 
libel to recover the damages sustained by 
the latter vessel in the same collision. The 
libellants in each suit are the claimants in 
the other respectively, and answers were 
filed in both suits. On these pleadings, and 
on the proofs taken in the cause the original 
and cross suits were brought to a hearing 
in the month of December, 1861. On that 
hearing it was insisted, upon the final argu- 
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ment, that the libeUants in the first or orig- 
inal suit ought not to be allowed to proceed 
therein," for the reason that they were then 
residents of the eastern part of Virginia, the 
inhabitants of which were in rebellion 
against the United States, and therefore were 
not entitled to sue in our courts. My atten- 
tion was not then called to the act of con- 
gress of July 13, 1861, c. 3 (12 Stat. 255), as 
to the proclamation of the president issued 
in pursuance of that act (Id. Append. No. 9, 
p. 5), and the counsel for the respective par- 
ties were heard at length upon the merits. 
Before the case was taken up for examina- 
tion my attention had been called to the 
act of congress, and to the proclamation of 
the president, and the examination and the 
decision of the case were therefore postponed 
from time to time in the hope that the ex- 
isting insurrection would be abandoned or 
suppressed, or that Richmond and its neigh- 
borhood would be "occupied and controlled 
by the forces of the United States engaged in 
dispersing the insurgents" and suppressing 
the insurrection. So much time has now 
elapsed that it may not be expedient to post- 
pone for a longer period the decision of the 
preliminary question ensuing under said act 
of congress and proclamation, as one or the 
other of the parties may desire to know the 
cause of the delay in making a final de- 
cision. I propose therefore, to dispose of the 
preliminary question, and to leave the final 
decision of the case (as it was commenced 
before the Rebellion) to depend upon a fu- 
ture examination of the pleadings and proofs, 
if the action of the executive and legislative 
department of the government shall at any 
time hereafter be such as to render it proper 
to dispose of the case upon its merits. The 
proclamation appears to be authorized by 
the act of congress, and (after proper re- 
citals) declares "that the inhabitants of the 
said states of Georgia, South Carolina, Vir- 
ginia, North Carolina, Tennessee, Alabama, 
Louisiana, Texas, Arkansas, Mississippi and 
Florida (except the inhabitants of that part 
of the state of Virginia lying west of the 
Alleghany mountains, and of such other 
parts of that state, and the other states here- 
inbefore named, as may maintain a loyal 
adhesion to the Union and the constitution, 
or may be from time to time occupied and 
controlled by forces of the United States en- 
gaged in the dispersion of the said insur- 
gents), are in a state of insurrection against 
the United States, and that all commercial 
intercourse between the same and the in- 
habitants thereof, with the exceptions afore- 
said, and the citizens of other states and 
other parts of the United States, is unlaw- 
ful and will remain unlawful until such in- 
surrection shall cease or has been sup- 
pressed," &e. 

When these states, by their regularly con- 
stituted state authorities and governments, 
assumed to withdraw from the Union and 
to become independent sovereign states; 
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when In their assumed character of inde- 
pendent sovereign states they determined to 
cast off all allegianee to the constitution and 
government of the United States; when they 
denied the authority and disclaimed the pro- 
tection of the constitution and waged war 
against the government, formed in accord- 
ance with its provisions, and thereby made 
it impossible for the executive and Judicial 
departments of the United States to exercise 
their appropriate functions or discharge their 
constitutional duties in the insurgent states, 
the executive and legislative departments of 
our government (having authority to deter- 
mine its politleal relations) had the right 
to dedde whether the inhabitants of those 
states should be considered as' public enemies, 
and consequently prohibited from suing in 
our courts until the authority of our govern- 
ment should be re-established in such state 
or parts of states. By the act of congress, 
and the proclamation to which I have re- 
ferred, the agreements for the exchange of 
prisoners of war, and the actual and con- 
tinual exchange of such prisoners by the 
blockade of the ports of the insurgent states, 
and by many other acts of congress and 
of the president, I understand that the in- 
habitants of the states and parts of states in 
rebellion, and not under the control of our 
troops or government, with the exception 
declared in the proclamation (have been and 
tmtil the rebellion is suppressed or shall 
otherwise cease) are to be held to be public 
enemies of the United States; and such is 
the settled and declared policy of our gov- 
ernment. As such public enemies they are 
not entitled to sue in our courts, and the 
■question of their relations to the government 
being purely a political one, this judicial 
department must regard the decisions of 
that question made by the poUtical depart- 
ments of the government as conclusive. This 
case will, therefore, be suspended until the 
authority of the government of the United 
States is re-established at Richmond, or 
some change in the relations of the parties, 
or some action of our government, shall 
render it proper to decide the case upon the 
merits. 
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la re OUBRIBR. 

[2 Low. 436; ^ 13 N. B. B. 68.] 

District Court, D. Massachusetts. Oct. Term, 
1875. 

Bankruptcy — Pbeferked Creditor— Surrender 
—Proof of Debt. 

1. The claim of a preferred creditor is not to 
be reckoned in determining whether or not the 
requisite proportion of creditors have joined in 
an involuntary petition. 

* [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by pprmis- 
sion.] 



[6 Fed. Cas. page 989] 



(Case No. 3,492) CURRTEE 



2. A preferred creditor cannot prove hiS debt, 
or any part of it, until lie has voluntarily 
or by compulsion surrendered Ms preference. 

[Cited in Ke Broich, Case No. 1,921; Re 
Aspinwall, H Fed. 138.] 

[3. Followed in Re Reed, 3 Fed. 799, in re- 
spect to the statement that under the amend- 
ment of 1874 (18 Stat. 181), relating to proofs 
by creditors whose preferences have been set 
aside, such a creditor may prove his whole debt 
after recovery against Oiim for the preference, 
in the absense of actual fraud.] 

4. A mere repayment to the debtor, after 
a petition in bankruptcy is filed, cannot, for 
this purpose, take the place of a surrender to 
the assignee. 

5. A preferred creditor cannot proceed for ad- 
judication against his debtor for the act of 
preference to which he was a party, and there- 
fore ought not to be reckoned in computing the 
number or amount of those who have or have 
not petitioned. 

[Cited in Re Saunders, Case No. 12,371; Re 
Ronton, Id. 1,706.] 

6. An involuntary petition must be signed by 
one-third in value of all the creditors, and 
by one-fourth in number of creditors whose 
debts exceed ?250; if there are none such, or 
if a sufficient number of them do not petition, 
the one-fourth in number may be made up from 
the smaller creditors. 

[Followed in Re WoodfortI, Case No. 17,972. 
Cited in Re Broich, Id. 1,921; Re Lloyd, Id. 
8,429. Approved in Re Hall, Id. 5,923.] 

7. It is not necessary that the larger credit- 
ors should refuse to sign; it is enough that 
they do not sign. 

[Approved in Re Hall, Case No. 5,923.] 

[This was a proceeding in banferuptcy in 
the matter of X R. Cui-rier.] 

C. P. Greenough, for petitioners. 
J. B. Richardson, for defendant 

LOWELL, District Judge. In this petition 
for adjudication against the defendants, one 
act of bankruptcy alleged, and the only act 
relied on at the hearing, is a preference to T. 
Dana & Co., by a transfer to them, out of the 
ordinai-y com'se of the debtor's business, of 
' the whole proceeds of his stock in trade, 
tools, &c., which, to be sure, amounted, after 
providing for a valid mortgage, to less than 
three hundred dollars, and which still left 
Dana & Co. large creditors of the defendant, 
for the balance of their running account 
The questions for decision are, whether the 
transaction amounted to a preference which 
would be voidable by the assignee, and if so, 
whether the balance remaining due to Dana 
& Co. is to be reckoned in ascertaining wheth- 
er the requisite amount of debt is represented 
by the petitioners. 

1. It was hardly denied at the hearing that, 
upon the facts shown, the preference was 
one that could be avoided by the assignee, 
though, of course, that point wiU not be con- 
cluded by any decree made at this time. 

2. It has been twice decided that the debt 
due a preferred creditor under such circum- 
stances ought not to be reckoned in a pro- 
ceeding of this sort Clinton v. Mayo [Case 
No. 2,899]; In re Israel [Id. 7,111]. The orig- 



inal statute, re-enacted in Rev. St § 5084, for- 
bids proof by a preferred creditor unless he 
shall surrender his preference; and the sux- 
render must be volimtary, that is, before final 
judgment against him for the amount of the 
preference. I spealc of that statute as it has 
been construed in this court, and by what I 
consider the weight of authority. The new 
statute enacts that if the preference is set 
aside at the suit of the assignee, the creditor, 
in ease of actual fraud, shall not be permitted 
to prove more than a moiety of his debt St 
1874, c. 390, § 12 (IS Stat 181). This undoubt- 
edly provides, by necessary intendment that 
if there has been no actual fraud he may 
prove his whole debt, even after a recovery 
has been had against him for the preference; 
and if there has been fraud, one-half thereof. 
But it is nowhere said that if he has received 
a preference he may prove his debt, or any 
part of it, until he has either voluntarily or 
by compulsion stu-rendered his advantage. 

I do not care to enter into any question 
whether a preferred creditor may at the first 
meeting surrendei-, or whether he must wait 
till the assignee is appointed. See In re 
Saunders [Case No. 12,371]. There has been 
no offer of surrender here, nor any one to 
whom a surrender could be made. It is 
plain that a mere repayment to the debtor, 
after proceedings are begun, with intent, per- 
haps, to defeat them, cannot take the place 
of a surrender to the assignee. 

It seems, then, that Dana & Co. are not 
creditors who could, under ordinary circum- 
stances, vote at the first meeting, and I agree 
with the decisions above cited that they can- 
not be reckoned at this time. I will add one 
other consideration peculiar to this case. It 
has been repeatedly held in this court and 
elsewhere, that a preferred creditor has no 
standing in a com-t of bankruptcy to pro- 
ceed for adjudication against his debtor for 
the very act to which the creditor has been a 
party. He is estopped on every principle of 
equity. It was once said by a late very 
learned and able judge, that where the. pref- 
erence consisted in merely suffering a judg- 
ment to be obtained in advance of other cred- 
itors, and a seizure on execution under such 
judgment, the creditor thus preferred might 
and ought at once to proceed in banki-uptcy 
against the debtor. But the doctrine that 
there can be any such preference being now 
exploded, the dictum must go with it There 
never has been a decision, and I apprehend 
will not soon be, that a conscious party to a 
fraud, though it be only a technical one, can 
take advantage of that fraud as foundation 
for a suit against the other party. I add, 
therefore, to the reasons already given why 
the debt of Dana & Co. should not be count- 
ed, that they ought not to join, and have no 
right to join, in this petition. In this case 
the ultimate purpose of the whole proceeding 
is to recover this preference; and though it 
turns out to be much less in amount than was 
supposed, yet the principle is the same. It 
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cannot be that the assent of the very creditor 
indirectly proceeded against is necessary. 

A brief has been submitted to me upon an- 
other poiQt which was ruled, at the trial, and, 
as I supposed, settled at that time. The pe- 
titioners are one-fourth in number of the 
creditors whose debts exceed $250, and in- 
deed of all the creditors, and they represent 
one-third in amount of all the provable debts, 
excluding Dana & Co., but they do not rep- 
resent one-third in amoxm.t of the debts ex- 
ceeding §250, if they alone are to be regard- 
ed. In other words, though they hold more 
than one-third of all the presently provable 
debts exhibited by the debtor in his list, they 
do not hold one-third of those that are above 
$250. And the defendant insists that where 
there are such creditors, they alone are to be 
regarded, unless upon notice and request they 
have refused or neglected to join. He cites 
the latter part of section 12 of the act of 
1874, which says that, in computing the num- 
ber of creditoi-s who shall join, those whose 
debts do not exceed $250 shall not be reck- 
oned. IS Stat 181. 

Judge Blatchford has decided that the 
word "number" in this clause is to be con- 
sti-ued "number and amount" In re Hymes 
[Case No. 6,986]. Judge Brown has held that 
"number" means "number." In re Hadley 
[Id. 5,894]. My impression is that the lat- 
ter decision is to be preferred. It seems to 
me that congress intended to say to petition- 
ing creditors: If you obtain one-third of all 
the debts, it shall be enough if you have one- 
fourth in number of the larger creditors. 
But if there are no such creditors, or if they 
do not petition, you may make up the num- 
ber from the smaller creditors. This was to 
provide, I apprehend, for those cases, not 
very rare, where there is a great nmnber of 
small debts, and to give the creditors the 
election of obtaining one-fourth in number of 
the chief creditors, or one-fomrth of aU, 
whichever they could, provided always one- 
third in amount of all the debts was repre- 
sented in the petition. If this view is 
sound, the clause in question does not apply 
to the amount of debts to be represented, and 
this petition is sufficient 

I do not consider this point essential to the 
determination of this case, because I can see, 
by inspection of the petition and of the debt- 
or's list, that the requisite number of the 
creditors holding debts above the specified 
amount have failed to sign the petition, 
which brings the case within one of the ex- 
ceptions of the statute. It is argued that 
there should be allegation and proof that 
such creditors have been asked to sign and 
have refused, but I think the statute means 
that a failure to sign may arise from any 
cause, such as illness or absence. Any other 
construction would be dangerous and quite 
unnecessary, becaiise a failure to sign is 
plainly shown by not signing. It was not in- 
tended that the larger creditors should be 
consulted at all events, but that the petition- 
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ing creditors should represent the requisite 
number and amoimt of all the creditors, or, 
if more convenient in the particular case, at 
least of the larger creditors, however reck- 
oned. But a case is always made out when 
the due proportion of all the creditors has 
joined; and the failure of the larger credit- 
ors to join is no defence. This petition is ad- 
mitted to be good if those creditors had re- 
fused to join; and how they are any worse 
off by neglectmg than by refusing, I am xm- 
able to see. If they are favorable to the pe- 
tition they sign it, or if they are opposed to 
it their signature is dispensed with, and the 
same result follows. The law was not in- 
tended to require a demand, when the ac- 
quiescence or the refusal could affect no 
rights in any way. 

It is not without some significance that the 
rule of the supreme court, having the force of 
law, and governing the case of copartners pe- 
titioning to put themselves and other mem- 
bers of the firm into bankruptcy, says: If 
one or more members refuse to join, not fail 
to join. The difference in meaning is ob- 
vious, though the cases are not otherwise 
parallel. A partner ought always to have no- 
tice and an opportunity to assent to or to dis- 
pute his own bankruptcy; but a creditor 
whose action either way will bring about the 
same result has no such interest 

Adjudication ordered. 
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CURRIER V. WEST-SIDE ELEVATED 
PATENT RY. CO. 

[6 Blatehf. 487.] ^ 

Circuit Court, S. D. New York. June Term. 
1869. 

Elevated Railroad — Injukctiox — Ownership 
OF Street— CoNSTKUOTios op Statutes. 

1. C. owned premises at the northeast cor- 
ner of Fulton and Greenwich streets, in the 
city of New York, bounded, by deed to him, on 
the west, by the easterly side of Greenwich 
street, and, on the south, by the northerly line 
of Fulton street, but had no deed of any por- 
tion of the soil of Greenwich sti^eet. A cor- 
poration erected, in Greenwich street, in front 
of said premises, but outside of the lines there- 
of, one or more posts on which to lay an ele- 
vated railway. The corporation of the city of 
New York had theretofore exercised acts of 
ownership over the soil of Greenwich street, in 
front of said premises. Eeld, on a motion by 
0., on bill filed, for an injunction to restrain 
the construction of such railway, that C. 
had failed to make out that any property of 
Iiis had been taken by the corporation. 



^ [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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2. Held, also, that, as the legislature of New 
York had authorized the construction of the 
railway, in the manner in which it was being 
constructed, this court could not interfere, by- 
injunction, with such construction, on the 
ground that it was a nuisance. 

3. The acts of the legislature of New "Sork of 
the 22d of April, 18C7 (Sess. Laws 1867, c. 
489), and the 3d of June, 1868 (Sess. Laws 
1863, c. 855), are not void, as containing a dele- 
gation of legislative authority. 

4. Even if the railway were being constructed 
without authority of law, O., not owning in fee 
any of the land in Greenwich street, could not, 
in the absence of proof of special damage, 
maintain a suit to enjoin the construction of 
the railway. 

[Cited in Lorie v. North Chicago City "Ry. 
Co., 32 Fed. 271.] 

In equity. This was an application for a 
provisional injunction, to restrain the defend- 
ants from further prosecuting the construc- 
tion of an devated railway in the city of 
New York, in and throughi the length of 
Greenwich street, northerly, to the Ninth 
avenue, and thence, northerly, through the 
Ninth avenue, to the Harlem river; and from 
interfering, in any manner, with the "enjoy- 
ment" of the plaintiff [John A. CmTier] "m 
his possession" of "two lots on Greenwich 
street," and of the premises in front of said 
lots, to the middle line of said street, and 
from, in any manner, injuring or destroying 
the value of the said premises. 

The defendants became incorporated, under 
the name of the West Side and Yonkers Pat- 
ent Railway Company, as a corporation for 
constructing, maintaining, and operating a 
railway for public use, in the conveyance of 
persons and property, by means of a pro- 
peUiug rope or cable attached to stationary 
power, under the provisions of an act of the 
legislature of the state of New York, passed 
April 20th, 1866, providing for tiie creation of 
such corporations. On the 22d of April, 1867, 
an act was passed by the said leglslatm-e 
(Sess. Laws 1867, c. 489), authorizing the said 
corporation to commence and proceed with 
the construction of an elevated railway in 
the counties of New York and Westchester, 
in the manner and upon the route therein 
speciiied. Tlie act provided, that the propel- 
ling power for operating the railway should 
be cables attached to stationary engines; that 
there should be one track on one side of the 
street, on which the cars were to be moved 
in one direction, and another track on the 
other side of the street, on which the cars 
were to be moved in a contrary direction; 
that the track should be supported by iron 
colmnns, the size of which, at the surface of 
the pavement, and the length of the Inter- 
vals betiveen which, and the height of which 
ti*ack above the surface of the pavement, 
were prescribed; that the corporation might 
commence the construction of such railway 
at the southerly extremity of Greenwich 
street, near Battery place, and extend the 
same, northerly, along Greenwich street, for 
the distance of half a mile in length; that 
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a stationary engin'e should be placed at about 
the centre of such haK mile, to operate two 
lengths of propelling cable, extending about 
one-fourth of a mile northerly, and one-fourth 
of a mile southerly, with a loaded car; that 
such experimental line should be in readi- 
ness within one year from the passage of the 
act, (legal delays excepted,) and then thrde 
commissioners, two of whom should be ap- 
pointed by the governor of the state, and one 
by the Oroton aqueduct board of the city of 
New York, should proceed to inspect the rail- 
way, and its structures, and operating ma- 
chinery; that, if the said commissioners should 
approve of the structures, plan, and operation 
of the railway, and should find that the same 
could be operated with safety and despatch, 
they should certify to such facts, by a dupli- 
cate certificate, of which one copy should be 
sent to the governor, who, upon approving 
it, should cause it to be filed in the office of 
the secretary of state, and one copy 'should 
be transmitted to the mayor of the city of 
New York; that, thereupon, the corporation 
should be authorized to extend the lines of 
said railway, northerly, along both sides of 
Greenwich street, to Ninth avenue, and along 
both sides of Ninth avenue, or streets west of 
Ninth avenue, to the Harlem river; and that, 
in case the commissioners should not approve 
of the railway, and its plan of construction 
and operation, they should sign a certificate 
of the facts, with an order for the removal of 
the railway, and it should be removed. The 
act used the following language: "The use 
of such railway, in the streets aforesaid, is 
hereby declared a public use, and consistent 
with the uses for which the mayor, alder- 
men and commonalty hold the same." The 
last section of the act was as follows: "This 
act shall take effect immediately." On the 
3d of June, 1868, an act was passed by the 
said legislature (Sess. Laws 1868, e. 855), 
in relation to the corporation, and its railway, 
which provided, that the time for construct- 
ing the experimental section should be ex- 
tended six months; that the corporation 
might adopt such form of application of the 
propelling cable, or such other motor, as the 
commissioners should approve; and that the 
corporation might, in a certain specified man- 
ner, change its corporate name or titie. The 
last section of this act was as follows: "This 
act shall take effect immediately." 

The bill, after setting forth the acts afore- 
said, averred that the corporation duly chan- 
ged its name to that by which it was sued; 
that it commenced the consti*uction of a rail- 
way, with the intention of continuing the 
construction of the same from Battery place 
and the southern extremity of Greenwich 
sti'eet, northerly, through (Sreenwich street, 
to the Ninth avenue, and thence, northerly, 
through the Ninth avenue, to the Harlem riv- 
er, and was then engaged in so constructing 
the same, and had consti*ucted about half a 
mile in length; that such construction had 
been approved in writing by the commission- 
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ei-s appointed under the act of 186T, and tlieir 
certificate of approval had tieen duly filed; 
that it was the intention of the defendants to 
endeavor to avail themselves of all the privi- 
leges p^I^porting to be confeiTed by the acts, 
and, for that pmrpose, to take possession of 
so much of the streets and avenues through 
which it was proposed to run the railway, 
and of the private property of the ownei-s of 
the premises fronting upon said streets and 
avenues, as might be necessary to enable the 
defendants to eonstract the railway; and 
that the plaintiff was the owner of two lots 
on Greenwich street, of twenty-five feet hi 
width, and situated in front of the said ex- 
perimental line. The bill then contained this 
averment: "And your orator- further avers, 
that he is the owner of the said lots in fee, 
in his own right, and that, as he is informed 
and believes, he is also the owner of the 
premises in front of the said lots, to the mid- 
dle line of the said street, and that the said 
street never became the property of the city 
of New York, and that the city of New York 
has only an easement or right of way therein; 
that, upon said premises, there is a brick 
building erected, fom: stories high; that the 
defendants claim the right to construct then; 
railway along the premises of the plaintiff, in 
the manner described in the acts; that, if the 
said railway is so constructed, great and 
irreparable injury will occur to and be sus- 
tained by the plaintiff, for which he cannot 
have an adequate compensation at law; and 
that the placing of an elevated railway, in 
compliance with the description contained in 
said acts, m front of said premises, will em- 
baiTass access to the front portion thereof, 
will darken the windows thereof, and ob- 
struct the view therefrom, will impede and 
prevent the free circulation of air therein, 
and will, by reason of the noise of the pro- 
posed cars, seriously injure the said build- 
ing, as a habitation; that the acts referred 
to, and the rights claimed by the defendants 
as properly to be exercised thereunder, are in 
violation of article 5 of the amendments to 
the constitution of the United States, which 
provides, that private property shall not be 
taken for public use, without just compen- 
sation, and of section 7 of article 1 of the con- 
stitution of the state of New York, which pro- 
vides, that, when private property shall be 
taken for any public use, the compensation 
to be made therefor, when such compensa- 
tion is not made by the state, shall be ascer- 
tained by a jury, or by not less than three 
commissioners, appointed by a com*t of rec- 
ord, as shall be prescribed by law, and that 
the authority purporting by said acts to be 
conferred upon the commissioners mentioned 
therein is in violation of section 1 of article 
3 of said last named constitution, which pro- 
vides that the legislative power of the state 
shall be vested in a senate and assembly; 
and that the erection of the railway in the 
manner now proposed, will be, and the same, 
so far as erected, now is, a nuisance." The 



bill prayed that the defendants might be de- 
creed to have no legal right to consti-uet their 
elevated railway in the manner proposed^ 
along the route proposed, and that they might 
be enjoined, as above mentioned, and that 
the said proposed road, and the same, so far 
as then constructed, might be decreed to be 
a nuisance, and that the defendants might be 
decreed to remove the same. 

Edwin W. Stoughton, Clarence A. Seward^ 
and George Stevenson, for plaintiff. 

William M. Evarts and Edward 0. Delavan, 
for defendants. 

BLATCHFORD, Disti-ict Judge. The plain- 
tiff has not furnished any description of ei- 
ther one of the lots referred to in the bill, 
claimed to be owned by him, but the defend- 
ants show that the plaintiff has a deed con- 
veying to him the premises known as No. 
201 Greenwich street, being at the north- 
east corner of Fulton and Greenwich sti-eets, 
and being bounded, in the deeS, on the west 
by the easterly side of Greenwich street, and 
on the south by the northerly line of Pulton 
sti-eet. The plaintiff shows no other deed 
to himself of any premises, and no deed of 
any portion of the soil of Greenwich street, 
and the defendants show acts of ownei'ship 
heretofore exercised by the corporation of the 
city of New York over the soil of Greenwich 
sti-eet, in front of the premises covered by 
the said deed. On this state of facts, it must 
be held, that the plaintiff has failed to make 
out that any property of his has been taken 
by the defendants. They have not entered 
or trespassed in any way upon the premises 
covered by the deed to the plaintiff. All that 
they have done in Greenwich street, in front 
of said premises, has been done outside of 
the lines of said premises. Whatever the 
presumption might be as to the ownership 
of the fee of the street, if the plaintiff's 
premises were bounded on the west on or 
by Greenwich street, instead of being bound- 
ed, as they are, by the deed, on the west, 
by the easterly side of Greenwich sti-eet, such 
presumption is rebutted by the language of 
the deed; and, even if such presumption, in 
case of a boundary on or by the street, 
would bo that the fee of the soil of the street • 
was owned by the plaintiff to the centre of 
the street, that presumption would be rebut- 
ted by the acts of ownership shown to have 
been exercised by the corporation of the city 
over such soil. 

The only other question is, the one of a 
nuisance. If the legislatm-e has authorized 
the construction of this railway in the man- 
ner in which it is being constructed, this 
com-t cannot interfere, by injunction, with 
such construction, on the ground that it is 
a nuisance. It is not contended that the ac- 
tual mode of construction differs from the au- 
thorized mode of consti'uction, if any con- 
struction is authorized by any valid law. 
The question, raised by the bill, as to tak- 
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ing private property for public use, being out 
of tbe case, tlie only other constitutional 
question raised is, whether the acts in ques- 
tion are voi^l, as containing a delegation of 
legislative authority to the commissioners 
mentioned tkerein. It is claimed that, in- 
asmuch as, by the acts, the defendants have 
no authority conferred upon them to con- 
tinue in existence the experimental half mile, 
or to extend the road, unless tbe commission- 
ers shall approve, the acts confer upon the 
commissioners legislative power. On this 
point, the authority of the ease of Barto v. 
Himrod, 4 Seld. [8 K Y.] 483, decided' in 
1853, is invoked. In that case, it was de- 
cided, that an act of the legislature in regard 
to free schools, whicli declared that the elect- 
ors of the state should determine by ballot, 
at an annual election, whether such act 
should or should not become a law, was un- 
constitutional and void, as being a delega- 
tion of legislative power. In the opinion of 
Chief Justice Kuggles, it is stated, that the 
act did not, on its face, pm'port to be a law, 
as it came from the hands of the legisla- 
ture, for any other purpose than to submit 
to the people the question whether its provi- 
sions in relation to free schools should or 
should not become a law, and that, by one 
section of the act, it was provided that the 
act should become a law only in case it 
should have a majority of the votes of the 
people in its favor. The difference between 
the statute in that case and the acts now 
under consideration is manifest In each of 
the latter, there is an express provision that 
it shall take effect immediately. Its exist- 
ence and validity, as a legislative enactment, 
are not made dependent, in any manner, up- 
on any futm-e event, or upon any action or 
nonaction, or approval or disapproval, by the 
commissioners. The continuance of the ex- 
perimental half mile of railway, after it shall 
be constructed, and the extension of the road 
fmlher, are, indeed, made dependent upon 
the approval of the commissioners. But the 
enactment of such a provision is no delega- 
tion of legislative power. Hundreds of stat- 
utes are passed by the legislature, conferring 
ccntingent rights on individuals and corpo- 
i*ations, dependent upon the doing- of certain 
acts, or the making of certain certificates. 
In all general laws for the creation of cor- 
porations, the individuals wbo associate to 
form the corporation are required to file, in 
a certain place, a certificate, in a certain 
form, and, unless that is done, there can be 
no corporation; and yet, it was never con- 
tended, that the making of the creation of 
the corporation to depend upon the happen- 
ing of such a future event, although lying 
whoUy in the will of individuals, was a dele- 
gation of legislative power. 

In Corning v. Greene, 23 Barb." 33, decided 
in 185G, a statute provided that the corpora- 
tion of the city of Albany should file their 
consent thereto, within a certain time after 
tlie passing of the same, or the bill should be 
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void, and it was urged, that, as the statute was 
passed on condition that it should not be a 
law unless uie corporation consented, it was 
not a constitutional exercise of legislative 
power. But it was held, that, as the statute 
emanated from the legislative will alone, and 
liad an existence fi'om that single source, it 
became a mere question of expediency when 
and how it should cease to exist; that, upon 
that question, the legislature might properly 
exercise its judgment; and that, as it had 
exercised and given expression to it in the 
statute, the statute was not for that reason 
invalid, and the case was not within the prin- 
ciple of Barto V. Himrod [supra]. 

In Grant v. Courter, 24 Barb. 232, it was 
held, that a statute authorizing a town to 
boiTOw money, provided the consent of a 
certain proportion of the -tax-payers was first 
obtained, was a statute in whicb the legis- 
lature imposed a condition or restraint on 
the exercise of the power conferred, and that 
the imposing of such condition was as much 
the unaided emanation of the will of tlie 
legislature as the conferring of the power it- 
self. The com't say: "An act granting pow- 
er, to be exercised upon such conditions as 
the legislature impose, is no delegation of leg- 
islative authority, nor is it invalid." 

In Bank of Rome v. Rome, 18 N. Y. 38, 
decided in 1858, it was held by the court of 
appeals of New York, that a law which, by 
its terms, was to take effect immediately, but 
which conferred upon the authorities of a 
village certain powei-s which were not to be 
exercised until the act had been approved by 
a vote of the inhabitants, was constitutional, 
and was not a delegation of legislative pow- 
er, within the case of Barto v. Himrod. 

Under the settled law of the state of New 
York, the acts in question are, therefore, not 
repugnant to the constitution of the state, as 
containing a delegation of legislative power. 
The acts being valid, what is being done in 
accordance with tbeic provisions cannot be 
regarded as a nuisance, to be interfered with 
by injunction. 

It does not appear that any damage which 
the plaintiff is likely to sustain from the con- 
struction of this road will be different, in 
kind or degree, from that which will be sus- 
tained by every other lot-owner on the sti'eets 
through which the railway will pass. Under 
such circumstances, the case of Osborne v. 
Brooklyn City R. Co. [Case No. 10,597], de- 
cided by Mr. Justice Nelson, and Judge Bene- 
dict, in the circuit court of United States for 
the eastern district of New York, in Decem- 
ber, 1866, is an authority, binding on this 
court, for the principle, that, as the plain- 
tiff is not shown to be the owner in fee of 
any land in Greenwich street over which the 
railway will pass, he could not maintain this 
suit, in the absence of proof of special dam- 
age, even if it appeared that the defendants 
had no right to construct the railway in 
Greenwich street, and were erecting, or about 
to erect, a public nuisance. The court say, in 
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that case: "They do not propose to enter 
upon any land of the plaintiff's, and the dam- 
age occasioned by the road to the plaintiff 
will not be different, in kind or degree, from 
that sustained hj every other lot-owner upon 
the avenue. It is damage resulting from the 
depreciation of the value of lots abutting on 
the sti-eet, by reason of a raih'oad running 
through it, in front of, but not over, the 
plaintiff's land. Now, it is well settled, that 
damage sustained alike by all the individ- 
uals of a large class, furnishes no founda- 
tion for an action on the part of a single 
individual of the class. Lansing v. Smith, 8 
Cow. 146; Davis v. Mayor, 14 N. Y. 506. It 
was incumbent, therefore, on the plaintiff, to 
show some special damage sustained, or like- 
ly to be sustained, by him, differing in kind 
from that sustained by the neighborhood, to 
entitle him to ask the interference of the 
court in his behalf. No such damage is pre- 
tended to exist, and its absence is fatal to 
the plaintiff, on this motion." The applica- 
tion for an injunction is denied. 



OURRITUCK, The (JIcCOT v.). See Case 
No. 8,730. 

CURRO, The FRANCESGA. See Case No. 5,- 
029. 

OURRY (HENRY v.). See Case No. 6,381. 



Case 3Sro. 3,494. 

OURRY et al. v. The H. J. llklAY.* 

District Court, S. D. Florida.' 

Salvage— Compensation. 

[1, Where salvors have used their best efforts 
and appliances, the fact that their labor is in- 
creased by reason of inability to come along- 
side of the wreck because of the size of their 
vessels, is no reason for refusing compensation 
for such increased labor.] 

[2. The failure of salvors to save property 
liable to rapid deterioration, rather than that 
not exposed to immediate destruction, is se- 
verely censurable, especially where a greater 
amount of property could have been saved with- 
out incurring extra risk; yet, if the failure to 
save more property was not caused by willful 
neglect, but was at most an error of judg- 
ment, compensation should not be withheld, 
but should be reduced proportionately.] 

[3. Where, after a salvage service has been 
abandoned, sugar was saved from the vessel's 
lower hold with great labor, necessitating the 
handling of 20 hogsheads to get one of sugar, 
55 per cent of the net proceeds is reasonable 
compensation.] 

[In admiralty. Libels by John Cm-ry and 
others, by Thomas Blake and others, and by 
Richard Wai-field against the schooner H. 
J. May for salvage services.] 

These cases having been joined, will be 
considered as. one; as well as aU petitions 
herein. The circumstances are nearly sim- 
ilar to tliose of the William M, Jones, in 

' [Published by permission from the MSS. of 
Hon. James W. Locke, District Judge.] 
^ [Date not given.] 



which an opinion has just been rendered. 
[Case unreported.] It was satisfactorily 
shown that the vessel had bilged at the time 
the libellants boarded her; and they pro- 
ceeded at once to the saving of cargo. The 
service was promptly and skillfully rendered, 
and the labor much increased on account of 
the necessity of being compelled to transfer 
the property saved from their smaller vessels 
to their larger ones. The respondent claims 
that this increase of labor was caused by the 
libellants of larger vessels being unable to 
come alongside of the wrecks and should not, 
therefore, enhance the salvage. When sal- 
vors use all of the means within then* power 
to save property, it is but just to consider 
the actual amount of labor performed, and 
they are in no wise to blame for not being 
possessed of appliances, or vessels, which 
would have diminished the amount of labor 
actually required to perform the service. It 
is further contended that the salvors, un- 
mindful of theur duty, before they had saved 
all the cargo that might have been saved 
from the lower hold, where it was rapidly de- 
teriorating, abandoned that work and pro- 
ceeded to the saving of cargo between decks, 
and the materials; and I am not fully satis- 
fied but what this is justly urged. When- 
ever it is within the power of salvors it is 
always their duty to save property when lia- 
ble to rapid deterioration rather than that 
which is not exposed to immediate destruc- 
tion; and, any party wilfully neglecting to 
save property which is in greater danger for 
the pm-pose of saving that which is not in 
immediate peril, will be liable to severe cen- 
sure. In this ease there have been several 
reasons urged why the saving of the cargo 
from the lowei- hold was abandoned and the 
work of saving rigging undertaken; but, I 
am not fully satisfied but what a greater 
amount of property might have been saved 
without its incurring any exti-a risk, bv a. 
continuation of labor in the lower hold. Yet, 
if so, I am satisfied that it was in no way a 
wilful neglect of the salvors, but, at the 
worst, an error of judgment. If, by that 
course, they have not saved as much prop- 
erty as otherwise they might, their salvage 
will be reduced in that proportion, as they 
will receive but a per centage of the actual 
amount saved; so that T do not consider the 
case demands any reduction of the salvage 
to be actually given. 

Referring again to the case of the Jones; 
while the property saved herein was more 
liable to rapid deterioration, it does not ap- 
pear that any of it was saved by diving, al- 
though much was taken from under water. 
In view of the facts and circumstances of 
the case, I consider that 28 per cent, of the 
property saved from between decks, and 45 
per cent, of that saved from the lower hold, 
and proceeds of materials, will be a fair sal- 
vage compensation. 

In the petition of Richard Warfield, master 
of the Grover King, who, after the salvage 
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service had been abandoned by the libel- 
lants, saved from the lower hold three hogs- 
heads of su^irar and five baiTels of syrup (it 
appearing that said sugar was saved with 
great labor, they being compelled to handle 
some twenty hogsheads in order to get one 
of sugar) it is ordered that they have 55 per 
cent, of the net proceeds. And is referred 
to John T. Barker, Esq., as commissioner. 



CURRY V. The JOHN NEILSON. See Case 
No. 2,337. 



Case No. 3,495. 

OimRT et al. v. The LOCH GOIL.* 

District Court, S. D. Florida. Jan., 1877. 

Salvage— Pilotage— Compensation. 

[1. Salvors are not entitled to compensation 
for unsuccessful effort] 

[2. The fact that the salvors, in had weather, 
did all in their power, though to no purpose, 
may be considered in determining the amount 
of compensation to be awarded for actual serv- 
ices thereafter rendered to the vessel.] 

[3. Services rendered a vessel which had 
worked off a shoal, and was in imminent dan- 
ger of again stranding, by piloting her for 
about 10 miles through a narrow and intri- 
cate channel, unmarked by reliable beacons, to 
open water, and in pumping during the passage, 
are in tiie nature of salvage services, and 
should be compensated as such. The nature 
of the service only aifects the amount of com- 
pensation, which should be less than for strictly 
salvage service.] 

[4. The value of the ship and cargo being 
between $125,000 and $175,000, an award of $2,- 
500 is proper under the circumstances.] 

[In admiralty. Libel by John Curry and 
others against the British bark Loch Goil 
and cargo for salvage service.] 

This vessel, laden with about 3,800 bales 
of cotton, during bad weather and in. a fog, 
ran onto Brilliant shoal, in the vicinity of 
the Tortugas. The libellants found her on 
the shoal with but from twelve to fom'teen 
feet of water around her, (she drawing be- 
fore going ashore seventeen,) with a strong 
wind and heavy sea, and thumping heavily. 
They attempted to get one of their vessels 
alongside to take out an anchor, but, after 
carrying away a portion of her rigging and 
breaking in her rail, found it was impossi- 
ble, and gave up the attempt. Finally the 
wind so shifted that the vessel beat herself 
over the shoal into deep water, where an 
anchor was let go in time to prevent her 
going upon another shoal directly in her 
course. The next morning she was piloted 
out through the shoals, by narrow and intri- 
cate channels, and brought to Key West. 
The ship was leaking badly, and the libel- 
lants assisted in pumping during the entire 
service. When the libellants first boarded 
the vessel she was in a position of great dan- 
ger, weather bad, and she badly aground; 
but their efforts to relieve her were fruitless, 

^ [Published by permission from the MSS. of 
Hon. James W. Locke, Disti*iet Judge.] 



and their aid imavailing, imtil she had beat- 
en herself over the reef. 

It is not what salvors offer or attempt to- 
do that entitles them to compensation, but 
what they succeed in doing to the benefit- 
of the property. The efforts of the libellants- 
in this case to cai-ry out an anchor, no mat- 
ter how earnest, honest or energetic, being^ 
unsuccessful, entitled them of themselves to 
no reward; yet all the circumstances of the 
case may be taken into consideration, and 
their willingness to go out In bad weather, 
and do all within their power, may have 
some weight in determining an amount of 
compensation for actual services rendered. 
After the vessel was afloat she was still in 
much danger on account of surrounding 
shoals, and in all probabilitj'-, had it not been 
for the presence of the wreckers, and their 
intimate knowledge of the locality, she 
would have been driven again aground be- 
fore being brought to anchor, or in attempt- 
ing to navigate the channels leading into 
open waters, which were narrow and intri- 
cate, with frequent shoals, which rendered 
the locality particularly dangerous to one un- 
acquainted with it. This difficult navigation 
extended about ten miles, and it appears, was 
unmarked by reliable beacons, there -being 
but two buoys, and they both out of posi- 
tion. The vessel was still in danger, al- 
though afloat, and the assistance rendered, 
although it may have consisted entirely of 
piloting, authorizes a claim for compensa- 
tion, which, whether termed "salvage" or 
not, may be determined by the same l-ulos 
and decided upon the same principles. It 
makes a service rendered property in cer- 
tain circumstances, of either slight or .immi- 
nent peril, none the less entitled to compen- 
sation in the nature of salvage because ren- 
dered by piloting alone; such fact only goes 
to influence the amount to be given, which, 
for many reasons, is much less than where 
other service is rendered. The danger is 
more distant, uncertain, and indefinite, the 
possibilities and probabilities of the master's 
being able to extricate his vessel without 
assistance is much greater, while the peril 
to the person or property of the salvors, and 
their labor in pei-forming the service, are, in 
aU such instances, very much lessened. 

This question of salvage by pilotage serv- 
ice is not a new one in tiiis com't, numerous 
cases having been determined of like char- 
acter, and it is but necessary to refer to 
these to find a course marked out which I 
consider we can safely follow. We can con- 
sider the efforts of the libellants rendered 
pi'evious to the ship's coming off the bottom 
only so far as it shows their readiness to do 
all in their power to assist property in dis- 
tress. The actual service for which they are 
to be compensated is the bringing the vessel 
to anchor so as to avoid the shoal to which 
she was drifting, the piloting, and the pump- 
ing. Numerous cases of salvage services ren- 
dered by piloting are cited in sections 196, 
197, and 198 of Marvin on Wreck and Sal- 
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vage, which it is unnecessary to quote. In 
the opinion of Judge Slarvin, given in The 
Calcutta [Case No. 2,298], 1854, he cites sev- 
eral cases decided in this court, of this char- 
acter, namely: The Herman [Id. 6,40G], 1840, 
in which §800, The Augusta [Id. 646], 1839, 
in which $900, and The Mount Washington 
[Id. 9,887], in which §1,500, were given, and, 
after citing such cases, lays down what may 
be considered a rule for determining amounts 
to he given in such cases. He says: "The 
cases cited show that pilot services rendered 
by the wreckers imder extraordinary circum- 
stances have heretofore been rewarded in 
this court with a considerable degree of 
liberality. It is both just and politic that 
they should be so rewarded. In determin- 
ing the amount of such compensation it is 
proper, as in a salvage cause, to take into 
consideration all the circumstances of the 
case, the situation of the vessel, the difficul- 
ties of the channel, and the value of the 
property, and to increase or diminish the 
amount accordingly. If the circumstances 
under which the pilot services were rendered 
should be very extraordinai'y, and the value 
of the property great, the court may, in my 
judgment, decree a compensation equal to 
what' would probably be the share of the 
pilot vessel in connection with other vessels 
in the salvage in case the ship were lost, I. 
e. to give to the pilot vessel and crew what 
would be a fair salvage for them alone, and 
what vessels and ci'ews of her size and num- 
bers ordinarily draw in saving equal amounts 
of property." In that ease, on a value of 
$60,000, there was a compensation of $1,500 
given. I do not consider the circumstances 
in this case so materially differing from that 
as to require a departure from the general 
rule there laid down. The value of t±ie prop- 
erty is large, and the amount to lie awarded 
will be on such a small proportion thereto 
that it is unnecessary to obtain an accurate 
valuation. It will be near enough, for prac- 
tical pui'poses, to assume it to be worth any- 
where from one hundred and twenty-five to 
one hundred and seventy-five thousand dol- 
lars. This value will permit what I consider 
a very liberal compensation, without being a 
burdensome charge. I think §2,500 a liberal 
reward to the libellants, but which is fully 
justified by the circumstances. The decree 
will follow accordingly. 

Tide The Angeline [Case No. 385], 1854, 
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Case H^o. 8,496. 

GUEEY V. LOVELL. 

[1 Craneh, 0. 0. 80.]^ 

Circuit Court, District of Columbia. 
Term, 1802. 

EXECUTIOS— SOBSEQUEST JUDGMBST. 

It is no bar to execution upon a supersedeas 
in Washington county, that the plaintiff has re- 

* [Reported by Hon. William Crancb, Chief 
Judge.] 



covered another judgment in Alexandria county 
upon the same cause of action, if it be not 

satisfied. 

Rule to show cause why this execution 
should not be quashed. Cm'ry recovered 
judgment against Lovell before B. More, a 
justice of the peace for Washington coimty, 
on the 26th of August, 1801. Lovell obtained 
a supersedeas under the act of assembly of 
Maryland, until the 26th of February, 1802, 
and in the mean time removed to Alexandria 
county. When the supersedeas had expired, 
the plaintiff obtained a new wan-ant from a 
justice of the peace in Alexandria county, 
and recovered judgment and took out execu- 
tion there which was not satisfied, Lovell 
having removed back to this county. The 
plaintiff then took out the present execution 
on the supersedeas here. Rule discharged. 



, Case l^o. 3,490a. 

CUBRY et al. v. McOAtTLEY et al. 

District Court, W. D, Pennsylvania, Oct. 
Term, 1879. 

[See 11 Fed. 365.] 
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Case I^o. 3,497. 

CURRY V. ROUIiSTONE et al. 

Brunner, Col. Cas. 121;^ 2 Overt. 110,] 

Circuit Court, D. Tennessee. June, 1809. 

iBiLL OF Latiing — Effect of Assignment op. 

The assignment of a bill of lading passes the 
property in the goods, and the consignor thereby 
loses the right of stoppage in transitu, and ad- 
vances subsequently made by him on the trans- 
mission of the goods are not a lien on them. 

In equity. The facts were that on the 0th 
of April, 1804, Alexander Roulstone, one of 
the defendants, shipped at New Orleans in 
the barge called Deborah, Lindsey Shannon 
master, a quantity of goods for account and 
risk of Col. Charles Lynch, of Shelby county, 
Kentucky, another of the defendants; to be 
delivered to the said Lynch or his assigns, 
he or they paying freight at the port of Louis- 
ville on the Ohio. On the same day, and of 
the above tenor, the master of the boat 
signed triplicate bills of lading, one of which 
was ti*ansmitted by Roulstone to Lynch, who 
assigned the same to Jorden, Banks, and 
Owens for a bona fide and valuable consid- 
eration, who procui-ed the cargo to be in- 
sm-ed in Lexington, Kentucky, on the 25th 
of May, 1804, The defendant, Roulstone, 
after having shipped the goods at Orleans, 
came on immediately to Nashville, and on 
the 2d of June, 1804, after stating himself 
to be the owner of the boat and cargo, em- 

^ [Reported by Albert Brunner, Esq,, and here 
reprinted by permission.] 
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ployed the complainant as Ms factor to de- 
scend Cumberland river to the mouth, and 
there receive the goods of Shannon, the mas- 
ter, bring tbem np to Nashville at the factor's 
expense, and sell them, receiving therefor a 
certain commission. The complainant upon 
tbe credit of the goods, in addition to the ex- 
pense of bringing them to Nashville, ad- 
vanced Roulstone $17o- The goods were re- 
ceived at the mouth of the river from" Shan- 
non, brought up to Nashville, and stored 
away for the purpose of selling under the 
agreement which was by deed. The expen- 
ses of transporting and money advanced 
amounted to $718.43. Immediately after the 
goods were brought to Nashville by the com- 
plainant, they were claimed by Jorden, 
Banks, and Owens. The complainant re- 
fused to deliver them until he should be paid 
the amount of his advances, and Roulstone's 
order should be obtained. An. attachment 
was taken out, returnable to the court of the 
United States, and the plaintifE summoned as 
garnishee to declare what property he had 
of Jorden, Banks, and Owens. This was 
discontinued, and a vtrit of replevin sued out 
of the same court; this writ commanded the 
marshal to replevy the goods and deliver 
them to Jorden, Banks, and Owens. (It is 
much to be doubted whether replevin would 
lie in this state in such a case.) The bill 
states that the goods were taken out of the 
complainant's possession by the marshal 
£^?ainst his will, and delivered to the agent 
of .Torden, Banks, and Owens, who is now 
making sale of them; questions the legality 
of the proceedings by replevin; complains 
that he was deprived of his lien by the goods 
having been taken out of his hands by the 
marshal; prays relief generally, and particu- 
larly that Jorden, Banks, and Owens may be 
enjoined from selling any more of the goods 
until final hearing. 

White & Overton, of counsel for the plain- 
tiff, ai'gued that the plaintiff was entitied 
to relief to the amount of his advances, for 
which he had a lien, and as he did not vol- 
imtarily pai't with the goods, he should not 
lose the benefit of it It was admitted that 
the plaintiff never inquired for a bill of lad- 
ing, not having been customary in ti'ade at 
Nashville to ask or require one; and the 
course of business at particular places will 
be noticed by the court Strange, Kep.; 2 
Johns. 327. That possession by Roulstone 
was evidence of property. Bull, N. P. 47; 
1 Morg. Essays, 401, 402; 1 Bac. Abr, 604, 
G05; 1 Atk. 245. It was insisted that, let 
the goods belong to whom they might, the 
plaintiff had a lien, having acted bona fide 
and according to the course of trade at the 
place, and for this were cited: Snee v. Pres- 
cot, 1 Atk. 245; 2 Bm-rows, 931-943; 3 Bos. 
& P. 490; 3 East, 590; 3 Term R. 122, 123; 
3 Bos. & P. 420; 1 Esp. 240; 6 East, 43; Lex 
Mercatoria Americana, 392, 398; BuU. N. P. 
130; Cow. 251. . See, also, 2 Johns. 541; 3 
Johns. 341. Supposing, however, that it 



were necessary for the plaintiff to show that 
Roulstone had a legal right to dispose of the 
goods, it was contended that the goods hav- 
ing been shipped by him at Orleans, he had 
a right to stop them in transitu, the bill of 
lading not being negotiable as a bill of ex- 
change; that the shipper was not bound to 
show on what ground he stopped the goods. 
3 East, 398; Id. 363; 1 Term R. 745; Id. 
66; 1 H. BL 366, 369, 500; 4 East, 217; 1 
Bos. & P. 664; 5 East, 178; 2 Bos. & P. 46; 

1 Mer. Am. 164; 3 Term R. 761; 1 H. Bl. 606; 

2 Term R. 70. Yide, 3 Caines, 182; 5 Mass. 
487; Camp. 282. 

Mr. Whiteside, on the part of Jorden, 
Banks, and Owens, the assignees of the bill 
of lading, contended that Ro.ulstone, after 
the goods were shipped, had no property in 
or power over them whatever, and that the 
plaintiff could not acquire any lien on the 
goods delivered by such a person, no more 
than if they had been stolen. Dub. see gen- 
eral doctrine of stoppage in transitu. The 
property of the goods followed the bill of lad- 
ing, and was in Jorden, Banks, and Owens 
by assignment Contra, Camp. 108, 309; 2 
Hayw. (N. O.) 227 [Ogden v. Withcrspoon, 
Case No. 10,^1]. The plaintiff was in fault 
in not asking for a bill of lading before he 
received the goods. Whether the action of 
replevin were proper or not Tvas not the in- 
quiry. The question simply was, whether 
the plaintiff could obtain a lien on the goods 
under the circumstances disclosed; he cer- 
tainly could not, and therefore his bill must 
be dismissed. 

The arguments used by the plaintiff's coun- 
sel were answered at great length, and the 
following authorities relied on: 1 Ld. Raym. 
271; 1 Term B. 205; 4 Bm-rows, 2046; 2 
Term R. 63. 

In reply it was said that the cases in 4 
Burrows, 2046, and 1 Term R. 205, do not 
show clearly the point decided, and the doc- 
trine otherwise advocated was overruled andT 
explained by 4 Burrows, 20S0; 1 Term B. 
659; 2 Term R. 63; 1 H^ Bl. 359; 1 Bos. & 
P. 7. 

The cause having been twice argued, once 
before M'Nauy, J., before the establishment 
tof the present circuit com*t and at June^ 
term, 1807, before Todd- and M'Naiiy, JJ., 
the opinion of the court was now delivered 
by 

TODD.Cu'cuit Justice, after statingthe case, 
observed that there were two kinds of bills 
of lading (it is probable the distinction here 
alluded to by the judge lies between a bill 
of lading for, on account, and at the risk of 
the consignee; and on a£count of and at the 
risk of the consignor), and that the bill of 
lading before the court seemed to be different 
from the one referred to in Mason v. Idck- 
barrow, 1 H. Bl. 357. In the prindpal case, 
the property of the goods was transferred 
to Lynch, and from him to Jorden, Banks, 
and Owens. The defendant Roulstone had 
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no right to dispose of tliem as he did. There 
was no ground of relief against Lynch, or 
Joi'den, Bajiks, and Owens; and as to Ronl- 
stone we cannot decree against him; having 
been no party to the suit at law, and never 
having been a resident or citizen of the dis- 
trict, there is a want of jurisdiction. The 
bill must be dismissed as to all the defend- 
ants. (The doctrine respecting mercantile 
lien may be seen and examined by recmxence 
to the authorities referred to at the bar and 
in the margin.) 
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Case No. 3,498. 

CURTIS T. BOWRIE. 

[2 McLean, 374.] ^ 

Circuit Court, D. Indiana. Slay Term, 1841. 

Action against Representatives of Deceased 
Joint Oblioor— SuFFiciENor of Declaration. 

1. By statute in Indiana the representatives 
of a deceased joint obligor may be sued, as on 
a joint and several obligation. 

2. A declaration which alleges a promise by 
the deceased to pay, and, also a promise by 
his administrators, though informal, is not bad 
on general demurrer. 

3. It is apparent, from the whole declaration, 
that the defendants are charged in their repre- 
sentative character, and not in their own right. 
And tliis is substantially good. 

[This action was brought by Lewis Curtis 
against the administrators of John B. Bowrie, 
deceased, upon a joint and several note exe- 
cuted by the decedent.] 

Mr. Cooper, for plaintiff. 

HOLMAN, District Judge. The declara- 
tion in this case states that John B. Bowrie, 
in his lifetime, together with John Peltin, 
made their promissoiy note to Booran & Co., 
whereby they promised to pay the said Boor- 
an & Co. the sum of eleven hxmdred and 
sixty one dollars and eighty sis cents, and, 
also, the current rate of exchange, &c., and 
that the note was indorsed by Booran & Co. 
to the plaintiff, that before the payment of 
the note Bowrie departed this life, and that 
the defendants were duly appointed admin- 
istrators of his estate, whereby they became 
liable to pay said note to the plaintiff, and 
that, being so liable, they promised to paj^ 
&c. To this declaration the defendants have 
demurred generally. 

The first cause of demurrer alleged, is, that 
the note is made jointly by Peltin and Bow- 
rie, and that neither Bowrie nor his adminis- 
trators could be sued on it without joining 
Peltin in the action. That this objection 

^ [Reported by Hon. John McLean, Circuit 
Justice.] 



would be fatal to the action at common law 
is unquestionable. A suit could not be main- 
tained against one of two joint obligors. The 
suit must be against both. It is. however, 
otherwise where the note is joint and several; 
either is liable to the action as if the note was 
made by him alone. And the legislature of 
this state, in the Revised Code of 1S38, page 
358, have enacted "that the representatives of 
one jointiy bound with another for the pay- 
ment of a debt, &c., and dying in the lifetime 
of the latter, may be charged by virtue of such 
obligation in the same manner as such rep- 
resentatives might have been charged if such 
obligors had been bound severally as well as 
jointly." There can be no doubt but that 
the legislature, by these provisions, have 
placed joint obligations on the same footing 
with obligations that are joint and several, 
in actions like the present, and that this ob- 
jection is untenable. 

It is, also, urged that the declaration is in- 
sufficient, because it alleges a promise to pay 
by Bowrie in his lifetime, and, also, a prom- 
ise by his administrators after his decease, 
leaving it doubtful, whether the plaintiff in- 
tends to charge the defendants in their own 
right, or in their representative character. 
The promissory note is the foundation of the 
action. The declaration allegfe the promise 
of the decedent, and an obligation resting on 
him, by virtue of his making said note. The 
promise alleged to be made by the defend- 
ants after they became the administrators of 
the decedent's estate, is mere form, and can 
not charge them in their individual charac- 
ter. They are only charged in the declara- 
tion in their representative character, and if 
judgment goes against them it must be ac- 
cording to the tenor of the whole declaration 
against the estate of their intestate, as there 
is nothing in the declaration that would ren- 
der them liable in their own right. We think 
the declai-ation is sufficient, and that the de- 
mm-rer can not be sustained. 
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CURTIS et al. v. BRANCH et al. 

4 Ban. & A. 189; ^ 15 O. G. 919.] 

Circuit Court, E. D. Missouri. March Term, 
1879. 

Patents—" Cjrodlar Saws "— Validitt. 

The reissued letters patent No. 8,076, granted 
to James El. Lockwood, February 5th, lS78, for 
improvement in circular saws (the original pat- 
ent having been dated Nov. 12, 1867, and num- 
bered 70,728), being for an invention different 
from the original patent, Jield, void. 

J. H. Blair, for complainants. 
S. S. Boyd, for defendants. 

TREAT, District Judge. This is a suit for 
an alleged infringement of the Lockwood 

^ [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 
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patent, No. 8,076, granted February 5th, 1878, 
wliicli patent is for— 1. A circular saw con- 
structed with a series of cuts, slots or open- 
ings in its inner or central portion to pre- 
vent the warping or bucking of the saw 
when any part of it is expanded by heat 2. 
A circular saw constructed with cuts, slots 
or openings terminating in holes or enlarge- 
ments for the same purpose. 3. A circular 
saw constructed with cuts, slots or open- 
ings, and with elongated bolt or dowel holes 
near the eye for the same purpose. 4. A cir- 
cular saw constructed with slots or openings 
terminating in enlargements or circular open- 
ings, and with enlarged bolt or dowel holes 
near the eye for the same purpose. 

It is apparent from the claim and specifica- 
tion in the original patent, that the main 
thought of the inventor was the use of slots 
extending from the eye into the plate of the 
circular saw, short of the periphery, whereby 
the beneficial result claimed by him would 
be accomplished. The combination of the 
various devices therefor, named in the pat- 
ent, is apparent. There were other patents 
and devices prior to his letters patent, where- 
by such slots or openings extend from the 
periphery toward the centre, and from the 
periphery entirely into the centre. The spe- 
cial claim in the original patent was that 
such slots or openings, with dowels, etc., 
should be connected with openmgs from" the 
eye into the interior of the saw- Of course 
that patent could not cover any slots in the 
circular saw, irrespective^of their position, 
because slots in other ways had been pre- 
viously patented and used. The defendants' 
slots are not from the periphery inward, nor 
from the eye outward, but leaving between 
the periphery and the line of the slot, and 
between the eye and the line of the slot, solid 
surfaces, as shown in letters patent No. 191,- 
198, granted to E. W. Tilton, May 22, 1877, 
under which the defendants are working. 

The original claim was for: "A circular 
saw constructed with more or less slots D, 
upon radial lines from the eye toward the 
periphery and terminating in holes C, in 
<jombinat3on with the oblong holes or slots 
E, for the purposes substantially as set 
forth." The purposes set forth were to allow 
for expansion and contraction in the use of 
the saw. Devices by others had special refer- 
ence to the expansion and contraction of the 
saw, near the periphery, in shallow cutting, 
etc.; but the inventor, in this instance, seem- 
ed to design a mode of providing for like ex- 
pansion and contraction in deep cutting, by 
slotting from the eye into the body of the 
saw. Hence, if the second claim is to be 
construed as covering all slots terminating in 
holes or enlargements, irrespective of the 
position, or direction, of said slots, it is an 
illegal expansion of the original patent, and, 
therefore, void. As to the third claim, the 
same comments and conclusion apply, with 
this difference; that the defendants do not 
use the elongated bolt, or dowel holes near 
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the eye, for the purpose of allowing for ex- 
pansion and contraction. The same remarks 
are applicable to the fourth claim. 

The reissued patent is, as to the second, 
third, and fourth claims, void, because not 
one of those claims was covered by the orig- 
inal patent, unless it is specifically limited 
to less than is therein expressed. Thus the 
second claim in the reissue is for a circular 
saw constructed with slots terminating in 
round holes, irrespective of the position of 
the slots, while the original was for radial 
slots from the centre, etc. That claim ex- 
pands the original to cover any slots, wheth- 
er radial from the centre or not, if terminat- 
ing in round holes, so that all previous pat- 
ents for slots from the periphery, or entirely 
through the saw, would, if terminating in 
such holes, be an infringement In other 
words, the claim must be for terminating all 
slots in a round hole— a claim for what was 
not included or suggested in the original 
patent, as a part of the patentee's invention." 
The third claim, dropping the idea of the ter- 
mination of slots in round holes, covers the 
construction of slots combined with the 
elongated dowel holes near the eye. As al- 
ready stated, the defendants do not use such 
holes. That claim, however, is expanded to 
cover any slots combined with such holes, 
no matter what the position of the slots. The 
fourth claim is for any combination of a 
slot terminating in such round holes, in com- 
bination with which, the enlarged dowel 
holes near the eye, are used. Here is an 
abandonment of the radial slots from the 
eye, so as to expand the claim to slots from 
the periphery, or intermediate between the 
periphery and eye-hole; but, however that 
may be, the defendants, not using such 
dowel holes, do not infringe that combina- 
tion. 

This reissue falls within the condemnation, 
repeatedly pronounced, of late, by the United 
States courts against efforts to expand orig- 
inal patents to cover different inventions 
from those originally made or suggested, in 
order to secure the benefit of subsequent in- 
ventions. The first patent was for a combi- 
nation, clearly stated. Prior inventions had 
been patented for slots in circular saws, 
starting and terminating at designated parts 
of the surface. It was, therefore, for the 
peculiar arrangement of old devices that 
Lockwood had his patent There was noth- 
ing new in a slot, in an elongated dowel hole, 
or in a round hole at the end of a slot; but 
there was something new in combining all 
three of those devices with the slot starting 
radially, not from the periphery, but from 
the eye. But his reissue seeks to cover every 
slot which terminates in a round -hole; every 
circular saw with a slot, whether terminat- 
ing in a round hole or not which uses an 
elongated dowel hole, and also all such saws 
with slots terminating in round holes, in 
combination with elongated dowel holes. A 
simple statement of the differences between 
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the original and reisstted patents is sufficient 
to show the illegal expansion. The first 
claim of the reissue involves another ques- 
tion. It is, broadly, for a circular saw con- 
structed with a series of slots, etc., in its in- 
terior or central portion. The original was 
for such slots radially fi-om the eye, and, in 
that respect, it was anticipated by Kern. 
If the design of the reissue was to expand 
the original so as to cover all slots not start- 
ing from the periphery, or from the eye, but 
which might be made "in the interior or 
central portion" of the saw, then that claim 
was for a very different invention from the 
original. The reissue is, for the reasons sug- 
gested, held void. Bill dismissed with costs. 
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Case Offo. 3,500. 

CURTIS V. BUTLER COUNTY. 

[6 Pittsb. Leg. J. -MS; 1 Pittsb. Rep. 516.] 

Circuit Court, D. Pennsylvania. May Term, 
1859. 

Action on County Railway Aid JBonds — Buk- 
DBN OF Proof — Recitals — Bona Pide Pdr- 

CHASEKS. 

[1. When negotiable county railway aid bonds 
and coupons sued on are proved to have been 
fraudulently issued, the plaintiff is then bound 
to show that he is a bona fide holder for a 
valuable consideration of some amount.] 

[2. Purchasers of negotiable county railway 
aid bonds, which recite the act under which 
they were issued, are presumed to have notice 
of a provision therein forbidding ttie obligee to 
put them in circulation for less than their par 
value, and are therefore bound to inquire wheth- 
er this provision was violated.] 

[3. But, if such bonds were first put out 
by the obligee at their par value, the fact that 
they were again received by such obligee at less 
than.par will not affect the right of a subse- 
quelK bona fide purchaser to recover upon 
them.] 

[4. Where county railroad aid bonds are 
sold by the railroad company at less than par, 
in violation of the statute authorizing their 
issuance, which statute is recited in the bonds, 
a subsequent bona fide purchaser can recover 
from the county only the amount which the rail- 
road company received for them.] 

[This was an action by Jacob B. Curtis 
against the county of Butler upon certain 
bonds and coupons issued by the county to 
aid- in building a railroad.] 

The county of Butler, through its commis- 
sioners, pm-suant to an act of the legislatm-e, 
and on a recommendation of the grand jury 
of the county, subscribed §250,000 to the 
stock of the North Western Railroad Com- 
pany, a concern of little or no value, paying 
for the stoelc in the county bonds. The action 
is brought to recover interest now due and 
unpaid npon forty-nine of these coupon 
bonds. Twenty-one of these interest cou- 
pons are for the sum of thirty dollars eacb, 
and twenty-eight are for the sum of fifteen 
doUars each. The defence set up was that 
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the bonds were issued in violation of law, 
having been sold under par; that Butler 
cotmty never received the benefit of a dollai* 
from the railroad company; that in pm-su- 
ance of the contract the company was bound 
to pay the interest upon the bonds issued by 
the county, nntil the road was finished; that 
the company, in the interim, was liable for 
the interest, and all must have kno^Ti that 
the bonds could not legally have been sold 
below par. They would prove that the con- 
tractors had agreed to construct said rail- 
road, and to take in payment the bonds is- 
sued to the company; that the estimates of 
the contractors were increased thirty-six per 
cent over cash prices, realizing but sixty- 
four per cent on the bonds. To all this it 
was objected by counsel for plaintiff that the 
bond of the county was a consummation of 
the contract with the company; that it did 
not appear upon the face of the bonds that 
they shall not be sold at less than par, and 
hence, holdei*s have a right to take them as 
they appear; that the holder had nothing to 
do with any outside agi'eement between the 
company and the county, as to the payment 
of interest, and that, if the company failed to 
keep its conti-acts with the county, the coun- 
ty should look to the company for redi'ess. 
These points were oveiTuled by the com-t, 
and the fact of the liability of the company 
for interest nnlil the road was finished was 
establisbed by a written contract to that ef- 
fect between the county and the company, 
notice of the existence of which contract had 
been given the plaintiff. The fact, also, of 
increasing the estimates, so as to cover the 
difCerenee between the market price and the 
par of the bonds, was also proven. The de- 
fence contended that the commissioners had 
exceeded their authority, and their acts wei*e 
therefore, void. Also, that the bonds were 
not transferable, inasmuch as the law re- 
quired that they should be made payable to 
the company, and not to "bearer." It mat- 
tered not that the word appeared on the face 
of the bond; if it was there in yiolation of 
the act, and of the conditions upon which the 
subscription was made, it conld not make the 
bonds negotiable. 

Hopewell Hepburn and Geo. Shiras, Jr., 
for plaintiff. 

John Grabam and John N. Purviance, for 
tbe defence. 

GREER, Circuit Justice (charging jury). 
Plaintiff claims as holder of 49 coupons for 
payment of interest on certain bonds issued 
by the county of Butler. No. 1 of these 
bonds has been given in evidence as a sample 
of the bonds. This Is a species of bonds, 
which has come into use of late years, where 
cities and other corporations issue bonds in 
form of the public securities issued by states. 
For convenience, and to give them greater 
value in the market, they have assvmied the 
form of securities negotiable by delivery, 
that may pass from band to hand like bank 
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notes; tlie coupons attaetied, coBstitute, T)y 
the contx-act of tlie obligor and custom of 
trade, the evidence to be in the hands of the 
bearer that he is holder of the bond and en- 
titled to receive the instalment of interest. 
As their name imports, they ai-e to be cut 
off from the bond, and the possession of 
them by the obligor is the evidence that the 
interest has been paid. Their negotiability 
by deliveiT arises from the contract of the 
bond, payable' to the bearer, who, having 
severed the coupon from the bond, must have 
been in possession of the bond as bearer or 
holder. The value of the securities depends 
upon the peculiar faculty of negoUating or 
transferring them and their coupons, as the 
evidence of a right to receive the interest. 
Assuming that you believe the evidence that 
these bonds have been executed as they pur- 
port to be, and the several coupons in evi- 
dence were attached to the bonds to which 
they pui-port to belong,— that they were de- 
livered to the raih'oad company in payment 
of a subscription to the stock of the com- 
pany. 

The first great question which has been 
raised by defendants is whethei', imder the 
evidence, not disputed, as to the action of the 
grand jury and the railroad , company, the 
commissioners, or any two of' them, bad au- 
thority to issue these bonds bincBng the peo- 
ple of Butlei' county to pay the money ac- 
cording to the covenants therein contained. 

This case differs in many respects from 
the case of :McCoy v. Washington Co, [Case 
No. S,7S1], decided in this court at last term, 

1. There the question as to making sub- 
scription and issuing bonds was submitted to 
a vote of the people who were to be taxed to 
pay them. 

2. The commissioners of the county were 
authorized, in dh:ect terms, to borrow money, 
and to execute bonds with interest payable 
semi-annually, and transferrable in any man- 
ner they chose to direct, and to make provi- 
sions for the payment of principal and inter- 
est, and the raih'oad company was authorized 
to guarantee the payment of both principal 
and interest. 

Now, it may be admitted (since the decision 
of your own supreme court) that the legisla- 
ture may, without any such submission to the 
vote of the people, or even to the discretion 
of a grand jury, authorize the commissioners 
of a county to issue bonds binding the people 
and property of a coxmty to pay money 
raised to buy stock, and l)ecome partners in 
a railroad corporation. Such an unusual and 
extraordinary power to mortgage the proper- 
ty of others without their individual consent 
should be most clearly and distinctly set 
forth in the statute which is supposed to au- 
thorize it. It ought not to be left to infer- 
ence from vague and dubious phraseology. 
If it were a city corporation, having a legisla- 
ture of its o\m, (a sort of imperium in im- 
perio— or state within a state,) a general pow- 
er to borrow money for certain purposes 
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might be sufficient; leaving it to their owtt 
legislatm-e, immediately representing the citi- 
zens, to devise the form of ,secm-ity to be 
given. But here we have not dii-eet authori- 
ty either to borrow money, to issue bonds of" 
any sort, or to provide for the payment of 
prjneipal or interest It is true, such an au- 
thority might be guessed at or inferred a» 
having been intended by the words "to make 
payment on such terms and in such a manner 
as may be agreed upon by said company and 
the proper county." 

The grand jmy are introduced only to fix 
the amount and approve the agreement to 
subscribe. It is true, the corporate powers 
of the county are by law exercised by the- 
commissioners. Act 1844; Bugully, Dig. p. 
172. But suppose there had been a direct 
power to the three commissioners of a coun- 
ty, to issue bonds, a questi&n might arise, 
whether bonds signed by two would be bind- 
ing. It is true, a majority of the commis- 
sioners may execute the ordinary duties of 
the corporation, but whether such an ex- 
traordinary and summary power to bind oth- 
ers would be so construed might admit of 
some doubt It is true, the last proviso of 
this section, that some sort of bonds of the- 
county are to be given in payment of sub- 
scription, assumes that fact, but it confers no 
direct authority on the commissioners to exe- 
cute any sort of bonds. But assuming th£^t 
the power is intended to be given to the- 
railroad company, and the commissioners to- 
devise any soi-t of bond show an agreement, 
that the county -was to be bound to pay the 
interest on these bonds? Perhaps the giving 
by the one, and receiving by the other, may 
be considered the best evidence of this fact. 
If this act contained dh:ect and express au- 
thority to issue bonds, I would say the com- 
missioners might issue them in the best form, 
to give them value in the money market,, 
which is the form adopted. 

Without saying that an authority to isst.«f 
bonds may not be made out by inference or 
eonsti'uction, I feel a doubt as to my right 
to do so, and as the case can be reviewed, 
in the supreme comrt [24 How. (65 U. S.) 435], 
by a certificate of a division of opinion, my 
brother and myself have agreed to differ, 
and certify this case to the supreme court on 
this point, as u]>wards of $60,000 depend on 
the question. But the case may be given to 
the jury on the other points, so as to save 
another trial, by reserving the question as 
to the power of the commissioners and the 
validity of the bond. The jury will there- 
fore consider the case as if the court had in- 
structed them that the persons signing thesfr 
bonds had full authority of law to sign and 
deliver them in the manner and form as has 
been done, and to find a verdict under the 
following instructions, and if, in accordance 
with said instruction, they find for the plain- 
tiff, let them state the amount found sub- 
ject to the opinion of the comt on the point, 
reserved. 
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The court instruct you that, assuming the 
■commissioners to have authority to issue 
these bonds, and by the covenant bind the 
-county, and did issue them therein, the plain- 
tiff, if a bona fide holder thereof, may recov- 
-er upon these coupons as declared upon. 

2. They ai-e made negotiable by the qon- 
traet of the parties and the holders of the 
coupons, which, from usa^e and the agree- 
ment of the parties, are to be considered to 
Jiave a prima facie right to demand the in- 
terest and recover in this suit, unless they 
have been fraudulently issued. 

3. If proved to have been fraudulently is- 
sued, the plaintiff, under the notice in the 
case, would be bound to satisfy you that he 
is a bona fide holder for a valuable consider- 
ation of some amount The holders of these 
bonds and coupons may be considered as 
having notice® of all the provisos and con- 
ditions of the act of assembly recited in their 
bond, and are presumed to know that the 
-obligees, the raih'oad companies, had no au- 
thority to put them in circulation, or sell 
them at less than their par value, and were 
therefore bound to inquire if such was the 
fact If the bonds were first paid out for 
work done at par value, and thus put in cir- 
■culation as a sort of currency, the fact that 
they were afterwards received or passed to 
the company at their market value, or for 
less then par value, will not affect this case. 
If you find that the bonds were not fraudu- 
lently issued, you need not inquire farther 
as to the consideration paid by the plaintiff. 
JFor, if paid out to the workmen on the road, 
as sworn to by Mr. Painter, it is immaterial 
to this case what the plaintiff paid for them, 
if anything. If you find the bonds were is- 
sued and paid in good faith, according to the 
conditions of the act, you will calculate the 
-amount, with interest, and find a verdict for 
that sum, subject to the opinion of the court 
as to the validity of the bonds. If the jiu*y 
should find that the bonds were originally 
sold for 64 per cent., plaintiff would have a 
right to recover that much at least 

The jury then retired, and in three hom's 
after they came into coiirt for instructions. 
They wished to know if they were correct 
in understanding the court to say that they 
■could not find for the defendants unless they 
believed that the bonds had been obtained by 
fraud on the part of the plaintiff. Judge 
•GE.IER replied that he had so charged, and il- 
lustrated his meaning at considerable length. 
The jury retired again, and in a few min- 
utes returned the following verdict: "The 
jury find for plaintiff sis hundred and seven- 
ty-two dollars, subject to the opinion of the 
court as to the legal authority of the com- 
missioners to bind the people of the county 
of Butler by the securities declared on. But 
in case the court shall decide that the com- 
missioners had not such an authority vested 
in them by law, then the court will enter a 
verdict for defendants." One of the jurors 



stated to the court that he was unanimously 
instructed by his fellow jurors to say that, 
if they could have done so without conflicting 
with the charge of the court, there were 
many facts which would have induced them 
to find for the defendants. From the ver- 
dict, it will be seen that the plaintiff has 
only recovered in the amount of sixty-four 
per cent, being the price at which the bonds 
were sold. The amount claimed by plain- 
tiff was ?1,050. 
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CURTIS V. CENTILdX RAILWAY. 

[6 McLean, 401.]^ 

Circuit Court, D. Indiana. May Term, 1855. 

Pleading — Depositions — Adoption of State 
Practice — Carriers op Passexgeks — Negli- 
gence. 

1. A special plea which amounts to the gen- 
eral issue is demurrable. 

2. A plea which states facts in bar to the 
plaintiff's demand, is not good, if the facts so 
stated do not constitute a bar. 

3. The law and practice of the state having 
been adopted in regard to the taking of depo- 
sitions, a subsequent modification of the law, 
which was followed for a long time, will be con- 
sidered as adopted by usage. 

4. But the law of the state can make no 
change in the act of congress, as to the circum- 
stances under which depositions may be taken. 
The person whose deposition is taken, under 
the act of congress, must reside more than a 
hundred miles from the place of holding the 
court 

[Cited in Warren v. Younger, 18 Fed. 861.] 

5. A conductor of a train of cars is en- 
gaged in an important business, and is bound 
to use reasonable care for the safety of passen- 
gers. And at cross roads, or where the tracks 
lie very near each other, a more than ordinary 
degree of care is requisite. 

6. Any carelessness in loading a freight train 
of cars, or in not attending to the adjustment 
of the load of lumber, by which an injury is 
done to a passenger in another train, will 
make the owners of the freight train responsi- 
ble. 

Morrison, Ray & Morrison, for plaintiff. 
Newman & Test, for defendant 

INSTRUCTIONS OF THE COURT TO 
THE JURY. This ease is brought to recov- 
er damages against the defendant, for an in- 
jury done to the plaintiff [E* M. Curtis], 
through the carelessness of the 'agents of the 
defendant, by which the plaintiff was in- 
jured while traveling in the cars of another 
line of railroad. The declaration alleges 
that the plaintiff was a passenger on the 
train of cars running eastward, towards the 
state line of Indiana and Ohio, and the de- 
fendant's train lamning westward, on a track 
parallel to^ that on which the plaintiff was a 
passenger, and within five feet six inches 
of the ti-ack on which the eastern cars were 
running; tlie western cars being freighted 

'■ [Reported by Hon. John McLean, Circuit 
Justice.] 
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with ci'oss ties and other materials of lum- 
ber, which were so negligently loaded by the 
servants of the defendant, that in passing 
the eastern train, the projecting end of a 
cross tie or piece of timber, being loaded as 
aforesaid, struck the left arm of the plaintiff 
below the elbow, as the arm rested on the 
sill of the window of the car in which the 
plaintiff was a passenger, and with great 
violence and force thereby cut, lacerated, 
bruised and wounded the said left arm, &c. 
The defendant pleaded in bar to the action, 
that the injury was received through the care- 
lessness of the plaintiff, by resting her elbow 
and arm on the sill of the car window, by 
which she exposed her arm to danger and in- 
jury, &c. Several other special pleas were 
filed, to which the plaintiff demurred. These 
pleas were disposed of on the ground that 
they amounted to the general issue, or did 
not state a complete answer to the declara- 
tion, admitting the facts stated to be true. 
In some of the pleas there was an averment 
of carelessness by the plaintiff, but no denial 
of the careless loading of the lumoer so as 
to project over the side of the car, as alleged 
in the declaration, by reason of which the 
injury was done. The demurrer filed au- 
thorized the defendant to test the sufficiency 
of the declaration, and it was alleged to be 
defective in not showing any connection be- 
tween the cars on which the plaintiff was a 
passenger and those which were owned by 
the defendant; but this objection was over- 
ruled by the court. The fact of the tracks 
of those two roads being near each other, 
imposed the greater diligence on the agents 
of both companies. 

Exceptions were taken to several deposi- 
tions, as not having been duly taken. By a 
rule of com-t, depositions were admitted to 
be taken under the state law, and in pmrsu- 
ance of the state practice. The first excep- 
tion alleged, that notice of taldng depositions 
was served on the treasmrer of the railroad 
company, and not on the president It was 
proved tbat this notice was served on the 
treasurer in the absence of the president. 
This is a sufficient service of the notice un- 
der the revised acts of 1852. Volume 2, p. 
35. The state law has been somewhat chan- 
ged in regard to taking depositions, since 
the above rule of com-t was adopted, but it 
seems that the state law as altered was 
followed by. the uniform practice in this 
court, and this was held by the court as a 
usage in practice which would be sustained. 
It was objected to depositions taken before 
the mayor of Columbus, Ohio, who did not 
certify that the parties were or were not 
present The mayor certified that the de- 
fendant was not present and this, we think, 
is sufficient To the deposition of Church- 
man and wife, it was objected that they re- 
side in Indiana, and it nowhere appears that 
they live more than one himdi-ed miles from 
the place of holding the court This is a 
fatal objection. In adopting the state prac- 
tice the coxu:t did not dispense with the 
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requurement of the act of congress, which 
authorizes depositions to be taken where the 
witness lives more than one hundred miles 
from the place where the case is to be tried. 
The adoption of the state law only referred 
to the form and mode of taking depositions. 
The injury was proved, substantially as al- 
leged in the declaration. A short distance 
after leavmg Richmond, the two tracks were 
laid five feet six inches only apart, and this 
was continued for a considerable distance. 
When the passenger cars came to this part 
of the road, the freight cars had stopped on 
the eastern part of it, and moved slowly for- 
wards as they were approached by the pas- 
senger cars. A stick of timber, called a tie, for 
the road, was proved to have projected some 
six inches or more over the other loading of 
the freight cars, and this timber struck the 
passenger cars two or three times, broke off a 
part of the moulding of the car window where 
the plaintiff was sitting, and severely injured 
her left arm. Under the injury, she at first 
fainted, but when she came to, sne thought 
herself fortunate in not being more injured. 
Every possible attention was paid to her by 
the conductor and others. There were dif- 
ferences among the witnesses as to the posi- 
tion of the arm of the plaintiff. Some of 
them stated that her arm protruded two and 
a half inches over the side of the car; others 
who were near to her said her arm did not 
extend beyond the side of the car. 

The court called the attention of the jury 
to the facts proved, and insti-ucted them. If 
the injury was caused by the negligence of 
the defendant's agents, the plaintiff was en- 
titled to recover. It "was not enough that 
the freight cars should be shown to have 
been carefully loaded, but as the ties were 
thrown crosswise the open cars, it was the 
duty of the conductor of the freight cars to 
see that the timbers had not slipped fi'om 
their places, so as to endanger the lives and 
limbs of the passengers on the train which 
they were to meet That if they believe the 
arm of the plaintiff rested on the window 
sill where she sat yet if her arm was not so 
extended as to endanger it in passing the 
tracks near to each other, under ordinai*y 
circumstances, the alleged carelessness is no 
excuse for the defendant The conductor of 
a car performs a most responsible duly. The 
propelling force which he controls, with the 
train moved by it, increases in a wonderful 
degree the facilities of commercial inter- 
course and exchanges; but by its mighty 
power it crushes to death all living beings 
which it encounters. Hence the care, the 
vigilance, and the skill of the conductor 
must be in continual exercise to avoid col- 
lisions. In passing over a cross road, or 
over tracks near each other, his vigilance 
should be in proportion to the danger he en- 
counters. That the tie which scraped the 
passenger car, and tore off some of its mould- 
ing at the window must have projected sev- 
eral feet beyond the side of the freight cai:s. 
is clear, from the fact that it sti'uck the car 
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iu wMch the plaintiff was sitting. In almost 
evei-y car passengers "were waruecl not to 
stand on tlie platforms between the cars, 
and this is done for the benefit of the pas- 
sengers. Still the conductor of the ears is 
bound to exercise reasonable diligence. He 
is bound not to endanger his own passengers, 
or the passengers in other cars, by any care- 
lessness or want of diligence on his part. 

In the case before the jui'y, cai'elessness Is 
shown, by the fact that the timber carried 
by the freight train struck, with force, the 
passenger car. This degree of carelessness 
is sufficient to charge the defendant. Had 
the freight train been properly laden, no one 
will pretend that the position of the plaintiff 
would have subjected her to injury. The 
cu'cumstanees of her admitting that she was 
in fault, after being told that her arm was 
on the window, will have but little weight 
with the jury. She was not in a position to 
judge of the facts, and therefore her ad- 
missions should be cautiously received. If 
the jury find from the evidence that the 
plaintiff was injured through the careless- 
ness of the defendant's agents, eitner in load- 
ing the cars or in not keeping the load prop- 
erly adjusted, she is entitled to recover what 
may be considered a reasonable compensa- 
tion for the suffering she endiu?ed, the ex- 
penses for medical treatment, and other- 
wise, while she remained disabled. These 
are called compensatory damages. There is 
nothing in the case which would seem to 
authorize vindictive damages. No proof is 
given from which an intention to injure any 
one by the defendant's agents, can be pre- 
sumed. 

The jury found a verdict for $1,500. 
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OUHTI-S v. FESTE. 

[29 Hunt, Mer. Mag. 455.] 

District Court, I>. Louisiana. 1853. 

Impiusoxmest fok Debt — Federal Jtctristdictiox. 

pCmprisonment for debt on process from fed- 
eral courts having been abolished (Act 1841; 
5 Stat. 410) in states which have abolished it 
by law, the federal courts in such states have 
no jurisdiction of a suit for the enforcement 
of a state statute, highly penal in its nature, 
in regard to fraudulent debtors.] 

[Action by Curtis and others against Vic- 
tor Feste to recover a debt On motion to 



discharge the debtor from imprisonment for 
want of jm-isdiction.] 

This ease came up on Wednesday, May 
18th, 1853, and motion was made to discharge 
defendant from arrest, who was taken by pro- 
cess issued from this court, in accordance 
with the tenth and thirteenth sections of an 
act of the JLouisiana legislature, passed in 
March, 1840. [Laws La. pp. 133, 134.] 

In 1837, congress abolished imprisonment 
for debt, under process from the courts of 
the. United States, in those states where it 
had been abohshed by law, and provided 
that "when by the laws of a state, imprison- 
ment for debt shall be allowed under cer- 
tain conditions and restrictions, the same 
conditions and restrictions shall be appicable 
to the process issuing out of the comts of the 
United States; and the same proceedings 
shall be had therein as are adopted in the 
courts of such state." 5 Stat. 321. In 1841, 
an act supplementary was passed by which 
it was enacted that the act of 1837 should be 
construed so as to abolish imprisonment for 
debt in aU cases whatever, on process issu- 
ing from the comets of the United States, 
when, by the law of the state in which the 
said court shall be held, imprisonment for 
debt has been or shall hereafter be abolished. 

The laws of Louisiana provide fully for the 
abolition of imprisonment for debt, and the 
process by which the arrest of a debtor is 
made has been also abolished. The conse- 
quence is that, under the act of congress, im- 
prisonment for debt in all the eases under 
process from this comrt was formally ter- 
minated. The legislature of Louisiana has 
given to creditors a remedy highly primitive 
in its character, as respects their debtors in 
ceitain cases of fraud. The statute cannot 
be enforced in favor of creditors in the courts 
of the United States. The supreme court of 
the United States, in the case of Gwin v. 
Breedlove, 2 How. [43 U. S.] 29, which In- 
volved the application of a penal statute of 
Mississippi to a marshal, for a false return 
of an execution, says: "This being an of- 
fense against the state law, the courts of the 
state alone could furnish its commission, the 
comrts of the United States having no power 
to execute the penal laws of the individual 
states." 

The statute under consideration is in a very 
high degree penal. It is made the duty of 
tlie court, in all cases described in it except 
one, upon conviction of the debtor, to sen- 
tence him to three years imprisonment, and 
in the other case to sentence him to the same 
term of imprisonment with a condition that 
he should be discharged on payment of the- 
debt. This court has no jm-isdiction ovei* a 
case like this, and the defendant must be dis- 
charged from arrest 
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Case No. 3,503. 

CUHTIS T. HOME INS. 00. 

[1 Biss. 485.]^ 

Circuit Court, N. D. Illinois. June, 1865. 

IKSUUA^'CB — Teak Clacse in Polict — How 
Waived— Kequirisg Additiosai. Pkoop. 

1. Where a policy of insurance contained a 
clause that the loss shall be paid \7ithin sixty 
days after it has been ascertained and proved, 
and another that if the loss is not paid, suit is 
to be brought within one year after the loss, 
and claim was made within a reasonable time, 
and further proofs requu-ed and the company 
held out the promise or intimation that it would 
pay the loss, in consequence of which the 
plaintifiE was prevented from bringing suit with- 
in the Tear, hfhU the company cannot be per- 
mitted to avail itself of these conditions of the 
policy. 

[Cited in Thompson v. Phenis Ins. Co., 136 
U. S. 299, 10 Sup. Ct 1023.] 

2. The conduct of the company and the nego- 
tiations must be such that the insured, as a rea- 
sonable person, is convinced that the com- 
pany will pay the loss, otherwise he is bound 
to bring the suit within the time limited. 

3. As long as the company ask for further 
proof, and he in good faith is attempting to fur- 
nish it, they by their own conduct induce him 
to believe that it is unnecessary to commence a 
suit But as soon as he makes up his mind 
not to furnish any more proof he has no right 
to rely longer on tiie action of the company. 

This was an action lay Orlando Curtis 
[against the Home Insurance Company of 
New Haven, Conn.] on a policy of insm-ance 
for two thousand dollars, dated April 8th, 
1861, on what were called the "Keeler Saw 
Mills," in Marathon county, Wisconsin. The 
policy was originally for a year, and was re- 
newed for a second year in April, 1862. The 
property was destroyed by fire on the Mth 
day of October, 1862. The plaintiff's inter- 
est in the property insured was as purchaser 
at sheriff's sale under a judgment recovered 
by him against Keeler, the then owner of 
the property. There was a previous mort- 
gage on the property to Shai-pstein, which 
had been foreclosed, and the defendant claim- 
ed that the equity of redemption was gone 
before the loss under the policy. The plain- 
tiff, however, denied any notice of. the fore- 
closmre proceedings, and. claimed that the 
foreclosure was Irregular and Invalid. The 
.facts further appear in the charge. 

E. S. Smith, for plaintiff. 
Robert Hervey and N. C. Perkins, for de- 
fendant 

DRUMMOND, District Judge, charged the 
jury as follows: 

The main auestions in the case are: First, 
whether the plaintiff had that kind of interest 
in the property which authorized him to in- 
sm*e it There has been considerable evi- 
dence inti'oduced upon that subject I think 
for the present the court will say to you,— 
leaving it, as I have already intimated, to be 

* [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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considered hereafter if necessary,— that the 
plaintiff had a sufficient insm-able interest in 
the subject matter of the policy. 

K there was a mortgage on the property, 
given by Keeler, against whom the plaintiff 
obtained the judgment on which the execu- 
tion issued, and under which he acquired his 
right to the property, and that mortgage was 
foreclosed and the right of the plaintiff to 
the equity of redemption gone before tha- 
property was destroyed, then he ought not 
to recover anything for the loss. But con- 
sidering: the manner in which that question 
is left by the proofs, for example the possibE- 
ity that he might have had the right to come 
in and have the decree of foreclosm-e opened, 
gn the ground that he was not actually 
served with notice; that Sharpstein. who 
was plaintiff in the proceeding of foreclosm-e, 
(as there is some evidence tending to show,) 
acted as his attorney and trustee for his ben- 
eOt, I shall leave that matter to you under 
the instruction that the plaintiff may have 
had such, an insurable interest in the prop- 
erty as to warrant him in making the appli- 
cation and in taking the policy. Of course 
where a party deals with an insurance com- 
pany, it must be in entire good faith. If there 
was any misrepresentation made as to the in- 
terest, if for example he was interrogated by 
the agent of the company as to the nature 
and character of his interest and he mis- 
stated it, it would have avoided the poli- 
cy. But it is in proof that he did actual- 
ly slate that the interest he had was un- 
der a judgment and execution,, which tmns 
out in point of fact to be true. He did not 
state, I believe, that there was a prior mort- 
gage on the property, and there is no evidence 
to show that he was interrogated on that 
point before the issuing of the policy. If 
there were any intentional misrepresentation 
made at the time the insurance was effected, 
as to the value of the property, as that it was 
worth $2,000, when the fact was otherwise,* 
that woidd also avoid the policy. A mere 
mistake made by the plaintiff unintentionally, 
not in bad faith as to its value. I think would 
not avoid tiie policy. He might suppose the 
property was actually worth more than it was. 
The misrepresentation must have been an 
intentional misstatement as to its value, and 
it is for you to say whether there was or 
not anything' of that character. 

Secondly. Another question made by the 
defendant is, that by the terms of the policy, 
it is provided that in case of loss not paid, 
suit to be available is to be brought within 
one year after the loss. There is, however, 
also a provision in the policy that the loss 
shall be paid within sixty days after the 
loss shall have been ascertained and proved. 
I have no doubt this provision in the policy 
is legal. It is such as the parties could an- 
nex: to the terms of their contract; so that 
it was incumbent on the plaintiff, within the 
time limited by the policy, if he sought to 
recover in a court of justice an indemnity 
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for his loss, to bring the suit within twelve 
months; but it would be unfair, if the plaintiff 
were prevented from bringing his suit with- 
in that time, by the action of the company, 
that the latter should be permitted to a'Kail 
itself of this condition annexed to the policy, 
so that the court would instruct you upon 
that point in substantially the language em- 
ployed by the supreme court of this state; if 
• a claim were made for indemnity against the 
loss within a reasonable time, and negotia- 
tions took place between the parties by 
which further proofs were required and giv- 
en within a reasonable time, and the promise 
or intimation held out that the loss would be 
paid by the company, and in consequence 
of this the plaintiff was prevented from 
bringing the suit within the time, then the 
defendant could not be permitted to avail it- 
self of the condition annexed to the policy. 
But it is absolutely necessary that the party 
should show that by the action of the insur- 
ance company itself, he has been prevented 
from bringing suit within the time pre- 
scribed; in other words, he, as a reasonable 
person, must be convinced that it was unnec- 
essai-y for him to bring suit because the com- 
pany was acting as if it would pay for the 
loss. If the conduct of the company is such, 
and the negotiations or communications be- 
tween the parties are of such a character as 
to convince a reasonable person that the com- 
pany will not pay for the loss, then it is the 
duty of the party who has sustained the loss 
to bring the action within the time limited. 

In this case it is in evidence that various 
negotiations took place between the parties. 
The proof of the loss was furnished within 
a very short time. It was, during the winter 
of 1862-3, and up to the summer of 1863, de- 
clared to be unsatisfactory, Mr. Pattee, who 
is a party in interest, and who has testified 
before you, states that he went to New Ha- 
ven for the purpose of closing this matter up, 
and it was said at that time, as it had been 
previously, that the proofs were unsatisfac- 
tory. Now if the plaintiff could see tliat they 
were simply waiting for some further proof, 
and that as soon as this was furnished the 
loss would bo paid, and he was using due 
diligence, in good faith, to furnish the proofs, 
it might truly be said that the company, by 
its own conduct, induced him to suppose that 
the loss would be paid without any litigation, 
and therefore that it was unnecessary to 
commence a suit. As is said in one of the 
letters introduced before us, "It will be un- 
necessary for the plaintiff to resort to a 
court of law, provided the proof shall be fur- 
nished in accordance with the conditions of 
the policy." But the very moment, upon 
proof being demanded, the plaintiff, Curtis, 
made up his mind that he would not furnish 
any more proof, then he has no right to rely 
upon the action of the company, because 
there is an end of negotiations. 



I cannot commend the manner of Mr. Pat- 
tee sticking for what he considered his rights 
in relation to the abstract of title. It was 
not acting precisely, I tiiink, as he ought to 
have acted. He undoubtedly presumed he 
was acting strictly according to his rights; 
at the same time, the law always requires in 
these cases complete good faith, and a dis- 
closure of all the facts. It would have been 
much more in accordance with the relations 
of the parties for them both to have main- 
tained their temper, and both to have made a 
fair and full explanation in regard to the evi- 
dence. But while saying this, I am also 
obliged to say that I do not know that it was 
incumbent on the plaintiff, by the terms of 
the 9th section of this policy, to furnish the 
title papers. The language is, "What was 
the interest of the plaintiff in the propa:ty 
insured?" This he was requii'ed to disclose 
to the company, when called upon, but I 
doubt whether he was bound to produce 
all his title papers. He had already stated 
to the agent of the company what his inter- 
est was, and it seems, in point of fact, that 
it was ascertained subsequently that there 
was a mortgage, and that proceedings had 
taken place under the same. 

The remaining question is, if you shall find 
that the plaintiff is entitled to recover, the 
amount which you shall fina in your verdict. 
The rule 'upon that subject is indemnity to 
the amount of the loss. The policy was upon 
the Keeler saw mills, and for $2,000, if that 
was their value. The question iSj what loss, 
did the plaintiff sustain in consequence of 
the fire? Of course it could not exceed $2,000 
by the terms of the policy, but the plaintiff 
cannot recover for a greater loss than he 
actually sustained, and that cannot be be- 
yond the actual casli value of the property 
destroyed at the time. 

NOTE [from original report]. As to duty of 
the insured in disclosing character of his inter- 
est, consult Illinois Mut. Fire Ins. Co. v. Mar- 
seilles Manuf g Co., 1 Gilman» 236; Commer- 
cial Ins, Co. V. Spankneble, 52 111. 53. If the 
agent is informed of the facts connected with 
such interest, and does not require a state- 
ment, the company is bound, even though the in- 
terest varies from the conditions of the policy. 
Atlantic Ins. Co. v. Wright. 22 HI, 462; Keith 
V. Globe Ins. Co., 52 HI. 518. The court of ap- 
peals of New York rule that if the officers of 
an insurance company state that payment will 
be made, and fix a day at which the time for 
bringing suit will have expired, the company is 
estopped from availing themselves of the limita- 
tion. Ames V. New York Union Ins. Co., 14 N. 
Y. 253. Consult, also, Ide v. Phoenix Ins. Co. 
[Case No. 7,001], and cases there referred to. 
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Case liTo. 3,504. 

OUKTIS et al. v. QTTAJ^TITY OP WBAHING- 
APPAREL. 

[39 Hunt, Bier. Mag. (1858) 75.] 

District Court, S. D. New York. 

Salvage— Derelict— CoMPEKSATioN. 

[One-half the value of certain hoses of 
wearing apparel, picked up in a heavy sea at 
some risk, awarded to the salvors.] 

Before BETTS, District Judge. 

This was a libel for salvage on a quantity 
of wearing apparel picked up derelict at sea 
in hoxes by the libelants, Peter Curtis and 
others, the master and crew of the schoon- 
er J". T. ■Williams, in September, 1857. No 
one appeared for the goods, and they were 
sold for ?250. The schooner and cargo were 
worth about $12,000. The salvage was made 
in a heavy sea, and imder considerable risk 
and exertions on the part of the libelants 
and the schooner. 

HELD BY THE COURT, that no circum- 
stances are proved which caU for an allow- 
ance of salvage exceeding the ordinary one 
in such cases of derelict Decree, therefore, 
for the libelants for one-half the gross pro- 
ceeds, and that the costs and charges be paid 
out of the other half; and that the salvage 
awarded be divided into nine parts, two 
shares each to the owner and master of the 
schooner, one and a half to each of the mates, 
and the other two shares to be divided equal- 
ly between the cook and the four seamen. 
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Case "No, 3,505. 

CURTIS V. SjNHTH. 

[6 Blatchf. 537; ^ 1 Chi. Leg. News, 417.] 

Circuit Court, D. Connecticut. Aug. Term, 1869. 

XnuSTS— DiVISIBILITT— ADMINJSTEATION— CONTIN- 

GEKT Estate— Liability of Admisistratou of 
Deceased Tbcstee— Appointmbst op Gdaudian 
— Suit in Foreign Jurisdiction. 

1. An unexecuted trust, created by a will, for 
the use and benefit of H., and, in the event 
of his death, during his minority, for the use 
and absolute enjoyment of the heirs of N., is 
a unit, and cannot be separated into distinct 
trusts, nor can its administration properly be 
divided. 

2. The trustee of such a trust must take the 
trust property encumbered with the whole trust. 

3. It being one of the terms of such trust, 
that such portion of the estate as may be nec- 
essary shall be expended in the education and 
support of H., a court of equity will not permit 
H. to be deprived of a proper allowance for 
maintenance and education, in order to enhance 
the contingent estate for the benefit of the 

* [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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heirs of N.; nor will it permit the property to- 
be wasted on H., without regard to the con- 
tingent rights of the heirs of N. 

4. The administrator of a deceased trustee of 
such trust is not liable, in this court, to be sued 
in a suit at law, by the successor of such de- 
ceased trustee, to recover the trust fund, but 
can be called to account for such fund only in 
a suit in equity. 

5. A person who is not appointed trustee un- 
der such will, but is only empowered to carry 
into effect its trust, so far as relates to H., has- 
no right to the custody of the trust fund. 

6. In an action at law, this court is gov- 
erned by the laws in force in Connecticut, when 
those laws relate to the substantial rights of 
the parties, and not to mere matters of practice. 

7. It is the law of Connecticut, that a guard- 
ian must be constituted such by an appointment 
made in Connecticut, before he can bring an 
action in a court in Connecticut, to recover prop- 
erty claimed by him as guardian. 

8. The statute of Connecticut, passed in 1854 
(Gen. St. Conn. 1866, 316, 317), does not 
confer on a foreign guardian the right to sue- 
in Connecticut, either at law or in equity. 

[See Allen v. Philadelphia Sav. Fund Soc, 
Case No. 234.] 

9. Semble, that, where the legal title of a 
trustee is created by the owner of property, the 
right of the trustee to enforce it will be recog- 
nized every where; but, where such title is de- 
rived solely from some act of the law, the 
eJQEect of that act is confined to the territorial ju- 
risdiction over which the law extends. 

10. Whenever a trustee of the latter descrip- 
tion seeks to exercise his powers in another 
state than that under whose laws he was ap- 
pointed, he must first have his appointment re- 
peated by the local tribunal having jurisdiction 
over the appointment of trustees. 

U. A trustee of the former description, where 
the trust is created by a will, must, whether he 
be appointed trustee by the will or otherwise, 
prove the will in the local jurisdiction where the 
trust fund is in the hands of a person from 
whom he seeks to recover it, before he can 
maintain a suit against such person therefor. 

This was an action at law [by Josepb Cur- 
tis, trustee, against HaskeH G. Smith, ad- 
ministrator, etc., of Cicero Collins, deceased] 
for an account, tried before the court, with- 
out a jury. 

Daniel B. Beach, for plaintiff. 
Origen S. Seymour, for defendant. 

SHIPMAN, District Judge. On the 8th of 
June, 1860, Alida M. Benson, of -Chicago, Il- 
linois, died, leaving a last will and testa- 
ment, which, among other things not neces- 
sary to mention here, contained the following 
clauses: "My pianoforte and silver I give 
and bequeath to my nephew. Homer Collins, 
son of Nelson Collins, and I direct that the 
care and custody thereof during the minority 
of said Homer, be given to his father. All 
the rest and residue of my* property, consist- 
ing of bonds, promissory notes, and debts 
due and owing to me, and all securities by 
way of mortgage or otherwise, given for the 
payment thereof, I hereby give and bequeath, 
subject to the payment of my just debts, and 
the charges and legacies hereinbefore named, 
to my brother. Nelson Collins, in trust, never- 



-CURTIS (Case No. 3,505) 

theless, for the following' uses and purposes, 
that is to say: That my said brother shall 
collect the same, and invest the proceeds 
.arising from such collections, for the sole 
use and benefit of my said nephew. Homer 
Collins, for and during his minority, and, 
when he shall attain the age of twenty-one 
years, then that he give said proceeds, with 
aU the increase thereof, to the said Homer 
absolutely; but, in case the said Homer shall 
die during his minority, leaving any brother 
-or sister him surviving, then, and in that 
case, the said proceeds, with all their in- 
^a-ease, over and above what shall have been 
expended for and on account of said Homer, 
to be held after his decease for the use and 
■benefit of the remaining child or children of 
the said Nelson, for and dmung their mi- 
nority, and to be divided between them, share 
4ind share alike, as they shall respectively 
attain the age of twenty-one years; but, in 
the event of the decease of the said Homer 
-during his said minority, leaving no brother 
>or sister him surviving, or, in the event of 
the decease of the i*emaining child or chil- 
dren of the said Nelson during their minor- 
ity, then, upon the decease of the said 
Homer, in the one case, and the decease of 
the remaining child or children, in the other 
•case, said proceeds then remaining, with all 
their increase, to go to such person as said 
Nelson shall in writing appoint, to be held 
"by such person for the sole use, benefit and 
enjoi'ment of said Nelson for and during his 
life, and to be used, managed, controlled and 
disposed of in such way or manner as he, 
the said Nelson, shall direct, and, in the 
■event that any portion thereof shall remain 
at the time of his decease, the portion then 
remaining to go to such person or persons, use 
or uses, as he, the said Nelson, shall, in and 
by his last will and testament, appoint, and, 
in default of such appoiutinent, then to the 
lieirs of said Nelson." The testatrix appoiut- 
ed Seth Wadhams to be her executor. The 
will was duly probated in the county court 
for the county of Cook, Illinois, and the es- 
tate of the deceased was there settled. Nel- 
son Collins, to whom the above bequest was 
made in trust, died, at sea, on the ISth of 
January, 18G1, his wife, the mother of Ho- 
mer, having died previously. The domicil of 
Homer Collins, the cestui que trust named in 
the will, has alAvays been and now is in the 
state of New York. On the 23d of April, 
3861, Cicero Collins, then of the city of New 
York, was, by the supreme court of that 
state, appointed "trustee, in place of Nelson 
Collins, deceased, and directed and fully em- 
powered to execute the trust in and by said 
will directed in favor of said Homer Collins." 
Homer Collins was then, and is still, an in- 
fant, under the age of twenty-one years. 
■Cicero CoUins accepted the appointment of 
trustee, and, on the 22d of Slay, 1861, duly 
filed his bond for the faithful performance 
of the trust. On the 5th of October, 1861, he 
received from Wadhams, the executor of the 
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will, the property bequeathed in the clauses 
of the will above cited, and gave his receipt 
therefor. He subsequently converted the 
same into money, amounting to several thou- 
sand dollars, and held the avails thereof in 
his hands at the time of his death, which 
took place at Litchfield, Connecticut which 
place was then his domicil, in 18G6. The 
com-t of probate for the district of Litchfield, 
having juiisdiction of the settlement of the 
estate of Cicero Collins, appointed Haskell 
Gr. Smith, the defendant, administrator there- 
on, which trust he accepted, and gave bonds 
for its performance. Nelson Collins left no 
children other than Homer, the one named in 
the will, and left no will. On the 24th of 
February, 1868, the supreme court of the 
state of New York, at a special term held at 
Rochester, the domicil of Homer Collins, ap- 
pointed the plaintiff "trustee under the will 
of the said Alida M. Benson, to execute and 
carry into effect the same, so far as it relates 
to the infant Homer Collins." The trustee 
accepted the appointment, and gave bonds. 
He has now instituted the present suit 
against the defendant, as administrator of 
Cicero Collins, the former trustee. It is an 
action at law, for an account, and the dec- 
laration alleges, that Cicero Collins, in his 
lifetime, as bailiff and receiver of the minor 
Homer Collins, received from Wadhams, the 
executor of Alida M. Benson, 'eight thousand 
dollars, and from other sources two thousand 
dollars. It is conceded, that whatever prop- 
erty or funds Cicero Collins received, came, 
in some form, from the estate of Alida M." 
Benson, and under her wUI, as above cited. 

The defendant has pleaded the general is- 
sue, and also set up several specific grounds 
of defence: (1) That the supreme court of 
New York had no jurisdiction to appoint the 
plaintiff trustee, as set forth in the declara- 
tion; (2) that, whatever appointment the 
plaintiff in fact received from the supreme 
court of New York, that appointment con- 
ferred upon him no power to act within the 
limits of the state of Connecticut, or bring 
this suit in this court; (3) that, whatever may 
have been the relations existing between 
Cicero Collins and the minor, the former was 
never trustee of the estate of the latter, no]f 
bailiff or receiver of any part of his estate, 
or liable to be sued in an action of account; 
(4) that the defendant, as administi'ator of 
Cicero Collins, deceased, is not liable to be 
sued in an action of account by the minor, 
or any one in his behalf- These four points 
are set up by notice, under the general issue, 
according to the modern ^ practice of the 
state courts in Connecticut, and, as no ob- 
jections have been raised to this form of pre- 
senting the questions in this court, all such 
objections are deemed to have been waived 
by the plaintiff, and the court, for the pur- 
poses of this case, takes the questions as if 
more formally pleaded. 

The will, after the bequest of the piano- 
forte and silver to Homer Collins, already cit- 
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ed, makes certain other devises and bequests, 
wliieli need not be noticed in this case. Then 
follows the residuary clause, above cited, ^v- 
ing to Nelson Collins the property in question, 
in trust for the uses set forth. Both Nelson 
Collins and his wife, the parents of Homer 
Collins, being dead, leaving no issue except 
Homer, the scope of the trust created by the 
will is narrowed. In case of Homer's death 
before attaining his majority, a contingency 
provided for in the wUl, he can leave no 
brother or sister. Nelson being dead, the 
contingency upon which he was to appoint a 
trustee to hold the property for his use and 
benefit, can never occur. He left no wiU 
making any appointment touching the trust 
property. Whether he had the power to 
make such an appointment by will, previous 
to the death of Homer, need not be deter- 
mined. All the provisions of the trust have, 
therefore, fallen, except those which relate to 
the interests of Homer Collins and of the 
heirs of Nelson Collins. The trust, then, 
created by the will, as it now stands, is, 
first, for the benefit of Homer, and, second, in 
the event of his death, before his majority, 
for the benefit of the heirs of Nelson Collins. 
It is quite possible that the heirs of Nelson 
Collins, and those of Homer, may be identical; 
but it is not necessary to decide this ques- 
tion. If they be identical, that fact has no 
importance in relation to this property, for, 
upon the death of Homer, during his minori- 
ty, the property must go, under the will, "to 
the heirs of said Nelson." The fact, if it be 
'so, that the heirs of Nelson and Homer are 
identical, would make no difference. If they 
take by the happening of the contingency up- 
on which their right is suspended, they take 
as a description of persons under the will, 
and not by descent from either Nelson or 
Homer. This is, therefore, an imexecuted 
trust, for the use and benefit of Homer Col- 
lins, and, in the event of his death, during 
his minority, for the use and absolute, enjoy- 
ment of the "heirs of Nelson Collins." Such 
a trust is a unit, and cannot be separated into 
distinct and several trusts, nor can its admin, 
istration properly be divided. The trustee, 
when properly appointed, must take the prop- 
erty encumbered with the whole trust, and 
be held accountable to the heirs of Nelson 
Collins, as well as to the primary cestui- 
que trust, Homer. The trust continues till 
the latter arrives at the age of twenty-one 
years, if he shall live so long, when it must 
terminate by the payment of the estate over 
to him. If he should die during his minority, 
then the trust must terminate at his death, 
by the payment of the same over to the heu:s 
of Nelson. 

From the language of the will creating" the 
trust, it is evident that the testatrix intended 
that such portion of the income (and perhaps 
such portion of the principal) as might be 
necessary, should be expended in the educa- 
tion and support of Homer. For an equita- 
ble administration of the trust in this particu- 
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lar, the trustee would be accountable both to 
the minor and to the heirs of Nelson, and his 
expenditures therein would be imder the con- 
trol of the proper tribunal, on the application 
of either of these parties. A com*t of chan- 
cery would not permit Homer to be deprived 
of a proper allowance for maintenance and 
education, by the niggardly parsimony of a 
trustee, in order to enhance the contingent 
estate for the possible benefit of the heirs of 
Nelson. On the other hand, it would not per- 
mit the property to be improperly lavished 
on the primary cestui que trust, without re- 
gard to the contingent rights of those heirs. 

This being, then, an indivisible, open and 
unexecuted trust, the question arises, wheth- 
er the administrator of the deceased trus- 
tee is liable to a suit at law for the trust 
fund. The question can be easily answered. 
The authorities are imiform and decisive on 
the point In Barings v. Willing [Case No. 
985], Mr. Justice Washington remarks: 
"Courts of equity have always claimed and 
exercised exclusive jurisdiction in cases of 
trusts, and over the conduct of those appoint- 
ed to execute them. This has never been 
disputed ground. No other tribunal can so 
properly direct the manner of executing 
them, or inquire into and correct abuses, 
where there has been, or is likely to be, 
mismanagement by the trustees. No other 
court can so conveniently provide against 
those unforeseen casualties which may defeat 
the will of the party who created the tnist. 
It would be a reproach upon the administra- 
tion of justice, if a court of equity did not 
possess these powers, since it must be ad- 
mitted, on all hands, that they cannot be 
exercised by the com-ts of common law." 
See, also, 2 Swift, Dig. 117; 2 Story, Eq. 
Jut. § 105S; Adams, Eq. pp. 26, 27. This is 
the general doctrine and has been uniformly 
adhered to. As is remarked by Nelson, C. J., 
in Dias v. Brunell, 24 Wend. 9, 13: "It cannot 
be necessary for courts of law, at this day, 
to repudiate any such jurisdiction; they nev- 
er possessed it, and are sufficiently burthened 
with their own legitimate duties, if no other 
considerations influenced them, not to desire 
a most inconvenient enlargement, by usurp- 
ing the peculiar province of another fomim. 
5 Ves. 581; Willis, Trusts, 7, 8, note k, and 
16; Lewellin, Trusts, 20; 2 Hall, 130." 

Had the present suit been brought against 
Cicero Collias during his lifetime, he could, 
beyond all doubt, have effectually interposed 
this objection to the jurisdiction of this court, 
as a court of law. He was liable to be called 
to account only in a court of equity. Now, I 
apprehend that the administrator of the de- 
ceased trustee stands, in this particular, in 
the same position as his intestate stood. He 
took the estate, not as admmistrator, but as 
trustee for the time being. Tiff, & B. Trusts, 
325, 326. The fund does not belong to the 
estate of the deceased, and is not assets in 
the hands of his administrator. It is not to 
be applied for the benefit of the creditors or 
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distributees of Cicero Collins' estate, but is 
to be held, protected and disposed of in ac- 
cordance with the directions in the will, 
Bias V. BxTineU, 24 Wend. 9, 13. 

It must be remarked, that there is no 
claim or evidence of any express promise by 
Cicero Collins, or by his administrator, to pay 
over any portion of this trust fxmd, and, if 
there had been, it may well be doubted, 
whether a court of law woiild be justified 
in holding such a promise a sufficient founda- 
tion for an action at law. Such a proceeding 
against a trustee is only allowable where he 
has some distinct, separate and ascertained 
balance in his hands, to which some particu- 
lar party is entitled, and which the trustee 
has expressly promised to pay. In such a 
case, a suit at law will lie against the trus- 
tee individually. Dias v. Brunell, 24 "Wend, 
9, 13. 

But there is another very serious difficulty 
in this case— one which exemplifies the mis- 
chief and impracticability of attempting to 
deal with such a trust as this in a court of 
law. As I have already shown, this is an in- 
divisible ti'ust, created by will, and, though 
now naiTowed in its scope, by the death of 
an tutermediate party, it is a trust to be held 
and executed for the benefit of Homer Col- 
lins, in such a manner as to protect the con- 
tingent rights of the heirs of Nelson Collins. 
Now, the plaintifE in this ease was not ap- 
pointed to execute this trust. His appoint- 
ment pui'ports to authorize htm only to "ex- 
ecute and carry into efEect the same, so far as 
it relates to the infant Homer Collins." 
Surely, it requires neither argument nor au- 
thority to prove, that the trust created by 
this will cannot be parcelled out in this way, 
and the whole fvmd be vested, by a judgment 
at law, in a person who at most is authorized 
to act only in behalf of one branch of the 
trust and of one of the parties thereto. 
Even a court of eauily would not be justified 
in directLug this fxmd to be. delivered to a 
trustee clothed only with these limited pow- 
ers, and subject only to such limited respon- 
sibiUties. 

It follows, from these views, that this trust 
fund cannot be recovered in this action at 
law, (1) The defendant, as representing the 
deceased trustee, is liable to account only in 
equity. The administration of the fund by 
the deceased should pass under the review of 
a court of equity, where his account can be 
properly settled and stated, so that, if there 
has been any diminution of the fund through 
his mal-administration, it can be clearly as- 
certained, and the trust estate be put in the 
way of being reimbursed -out of the sureties 
of the deceased trustee, or out of the assets 
in the hands of his administrator. (2) The 
action at law must fail, because the appoint- 
ment of the plaintiff is not that of trustee tm- 
der the will, empowered to execute the tnist 
therein created, but only to carry into effect 
the same, so far as it relates to the infant. 
Homer Collins. Such an appointment alone 



confers no right to the custody of this trust 
fund. 

It has not escaped my attention that the 
pianoforte and silver, given by the wiU, are 
no part of the trust property. If they have 
been sold, the avails form no part of the 
trust fimds. They were specifically given by 
the will to Homer. His father was merely 
to have the care and custody of the articles 
during the minority of his son. The latter 
took them by an indefeasible title, and, at 
his death, they go to his heirs, and are in no 
way embraced in this trust into which the 
residuary estate was thrown. As the father, 
to whose cai-e and custody they were com- 
mitted by the will, during the minority of the 
legatee, is dead, their custody now belongs 
to his guardian. But the plaintiff does not 
sue in this case, at least in form, as his guard- 
ian. If, however, his appointment by the 
supreme court of New York could be con- 
strued as clothing him with the rights, pow- 
ers and character of guardian, he could not 
be permitted to maintain this action, even 
for the avails of this pianoforte and silver, 
for the obvious reason that he has not taken 
out letters of guardianship in this state. 

In actions at law, this court is governed by 
the laws in force in this state, when those 
laws relate to the substantial rights of che 
pai'ties, and not to mere matters of practice. 
Now, it is the setUed law of this state, as 
well as of all, or nearly all, other states and 
counti'ies, that foreign guardians cannot 
maintain suits beyond the territory in which 
they were appointed. Mr. Justice Story, in 
his Conflict of Laws (section 504a), remarks, 
after having stated the rule in regard to im- 
movable property: "The same rule is ap- 
plied, by the common law, to movable prop- 
erty, and has been fully recognized both in 
England and in America. No foreign guard- 
ian can, virtute officii, exercise any rights, or 
powers, or functions over the movable prop- 
erty of his ward, which is situated in a dif- 
ferent state or country from that in which 
he has obtained his letter of guardianship. 
But he must obtain new letters of guai'dian- 
ship from the local tribunals authorized to 
grant the same, before he can exercise any 
rights, powers, or functions over the same. 
Few decisions upon the point are to be found 
in the English or American authorities, prob- 
ably because the principle has always been 
taken to be unquestionable, founded upon 
the close analogy of the case of foreign exec- 
utors and administrators." In a learned 
nole to Andrews v. Herriot, 4 Cow. 529, the 
reporter says: "But persons coming en au- 
tre di'oit, under the appointment of foreign 
laws, cannot be parties. To entitle them to 
be received as such, they must have their 
appointments repeated under our laws." The 
precise point was directiy decided by Chan- 
cellor Kent, in Morrell v. Dickey, 1 Johns. 
Ch. 153. He held, in that case, that a moth- 
er duly appointed by the orphans' com-t in 
Philadelphia was not entitied to receive a 
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legacy due to her infant son, from an ad- 
ministrator in New York. The chancellor re- 
marked: "It is only in her character of 
guardian duly appointed here, upon requisite 
secm-ity, that she can entitle herself to re- 
ceive the legacy of her son." As intimated 
by Mr. Justice Story, this doctrine has un- 
doubtedly been regarded as resting upon the 
same principle as that .which holds foreign 
executors and administrators under a disabil- 
ity to sue until they have received authority 
from the local tribunals authorized to grant 
the same. This was evidently the view of 
Chancellor Kent, in Slorrell v. Dickey, and 
of Judge Cowen, in his note to Andrews v. 
Herriot; for, the cases they cite in support 
of the position they take, are all, or nearly 
all, those which relate to the rights and pow- 
ers of foreign executors and administrators. 
The doctrine, so far as it relates to executors 
and administrators, has repeatedly received 
the sanction of the supreme court of errors 
of Connecticut, and once, at least, of the cir- 
cuit court of the United States for this dis- 
trict Hobart v. Connecticut Tm-npike Co., 
15 Conn- 147; Riley v. Riley, 3 Day, 74; 
Champlin v. Tilley, Id. 303. 

This rule of law> touching the disability 
of foreign guardians, ^Kecutors, «S:c., which 
has prevailed in Coimecticut in common with 
other states, has never been abrogated. It 
has, however, been slightly modified by stat- 
ute, but not to the extent of conferring the 
right to sue, either at law or in equity. By 
an act passed in 1854 (Gen, St Conn. 1866, 
pp. 316, 317), it was provided as follows: 

"Sec, 87. Whenever any executor, admin- 
istrator, guardian, or trustee, shall hold in his 
hands the personal estate belonging to any 
heir, legatee, or ward, under the age of twen- 
ty-one years, who is an inhabitant of another 
of the United States, and residing therein, 
such personal estate may be transferred and 
delivered to the legal guardian or trustee of 
such minor, appointed under the authority of 
the state where such minor resides, and hav- 
ing, by the laws of the state where appoint- 
ed, power and authority to control the prop- 
erty of his ward. 

"Sec. 88. Whenever such guardian or trus- 
tee shall be desirous to receive such prop- 
erty, he may file his application in the pro- 
bate court where the will was proved, ad- 
ministration granted, or the appointment of 
the guardian or trustee in this state was 
made, stating the facts by reason of which 
he claims said property, and asking said court 
to direct that said property shall be delivered 
to him; and, upon his depositing in said court 
a copy of the record of his appointment un- 
der the authority of the state in which his 
appointment was made, certified conformably 
to the acts of congress relating to the cer- 
tification of judicial proceedings between the 
states, and furnishing satisfactory evidence 
that such guardians and trustees have power, 
by the laws of the state where he was ap- 
pointed, to control the estate of their wards. 



such court of probate may, in its discretion, 
direct such estate to be transferred to such 
guardian or trustee. 

"Sec. 89. The executor, administrator, 
guardian, or trustee, shall transfer the per- 
sonal estate of such heir, legatee or ward, 
to said guardian or trustee, according to the 
dlreetions of said court, and take his receipt 
for the same, and shall make return of his 
doings under oath, which, with said receipt, 
shall be recorded in the records of said com't, 
and said executor, administrator, guardian, 
or trustee, shall thereupon be discharged 
fxom all future liability for the property so 
transferred. 

"Sec. 90. The courts of probate may direct 
guardians of minors residing in another state 
to pay over all, or a part, of the annual in- 
come of such minor's property, to be applied 
to the nurture or education of such minor, 
in the state where he or she resides." 

These sections of the Connecticut statutes 
are of comparatively recent enactment, and 
were obviously made in view of the disa- 
bility of foreign executors, administrators, 
trustees, and guardians to maintain suits in 
this state without first having their appoint- 
ments repeated here. They were intended 
to partially obviate the difficulty arising 
from this disability, by permitting a resort 
to the discretionary power conferred upon 
the courts of probate in behalf of foreign mi- 
nors entitled to properly. No doubt, the pri- 
mary object of the statute was to deal with 
those cases where legatees, distributees and 
wards under age, derive their right to prop- 
erly from estates of persons deceased here, 
in. the place of their domicil, and where ad- 
ministration of their estates must be had. 
But the language of the act is broad enough 
to include property in the hands of a guard- 
ian or trustee and belonging to foreign 
minors, from whatever source derived. But 
the whole power in the premises is confided 
to the discretion of the courts of probate, 
to be exercised, if at all, in conformity with 
the provisions of the act Beyond this, the 
disability to maintain legal proceedings to 
recover the property still remains. There- 
fore, the plaintiff cannot, even if he is to be 
deemed clothed with the rights and powers 
of guardian of Homer Collins, recover in 
this action the avails of the piano and silver. 

I have already shown, that the trust fund, 
the fruit of the residuary clause in the will, 
cannot be recovered in this action. Nor can 
it be recovered in equity by the plaintiff, un- 
less he shall first be appointed, by tne proper 
tribunal, trustee under the will, and be 
clothed with the power and responsibility 
of administering the whole trust This trust 
cannot be split up and confided to different 
hands, nor can the whole fund be committed 
to a trustee who is empowered to act only for 
one of the cestui que trusts, leaving the 
rights of others in abeyance, and to an un- 
certain fate. It follows, from these views, 
that judgment in this suit must be rendered 
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for tlie defendant If this were an ordinary 
case, I should not feel called upon to extend 
this discussion further; but there are several 
very interesting questions which natinrally 
arise out of the facts, upon which I shall 
venture to mate some suggestions. 

It is alleged in the pleadings, and was In- 
sisted on in the argument, that the trustee 
in this case, appointed by the court in New 
York, whatever might be the powers con- 
ferred upon him by such appointment in his 
own state, cannot, virtute officii, maintain 
a suit beyond the jurisdiction of that state. 
No direct authority on this point was cited 
at bar, and, after a somewhat extensive and 
diligent search, I have been unable to find 
any ease in which such a question is dis- 
cussed in relation to foreign trustees. But 
I apprehend, that, where the legal title of 
the trustee is created by the owner of the 
property, it would be respected, and the right 
of the trustee to enforce it be recognized 
everywhere. It would not be deemed ma- 
terial that the legal title was encumbered 
with a trust The jus disponendi would be 
acknowledged and effect given to it, though, 
of course, any requirement of the local law 
as to formalities must be observed. Thus, 
if the title of the trustee is created by will, 
the will must be proved in the state where 
the suit is brought according to the local 
law, to give effect to any title under It So, 
if the legal title be by deed, the deed must 
be proved according to the local law. In 
this regard, the legal title of a trustee does 
not differ from any other legal title, and he 
can everywhere enforce that title by legal 
proceedings, the same as any other owner. 
But, if the title is not derived from the jus 
disponendi of the owner, but solely from 
some act of the law, the effect of that act is 
confined to the territorial jurisdiction over 
which the law extends. This is the princi- 
ple whicb has governed the cases of execu- 
tors, administrators, and guardians, and I 
see no reason why it should not prevail In 
regard to trustees appointed by local law. 
As the trustee, in such a case, derives his 
title, not from the jus disponendi of the 
owner, but from the law of the state under 
which he is appointed, tiiis title, as well as 
the right to enforce it by legal remedies, 
must cease to operate when he enters a for- 
eign jurisdiction. Whenever he seeks to ex- 
ercise his powers in another state than that 
under whose laws he was appointed, he 
must first have his appointment repeated by 
the local tribunal having jurisdiction over 
the appointment of trustees. 

Now, as already intimated, had tne present 
plaintiff been named in the will as trustee, 
he would have received the title to this es- 
tate from the jus disponendi of the owner, 
and this title would have enabled him to sue 
In this state, on compliance with the formali- 
ties required by its laws. These formalities 
are, the probate of the will in this state, 
and a bond for the due performance of the 
duty imposed by the will, so lar as the 



property in this state is concerned. But the 
plaintifif received his appointment from the 
supreme court of New York. Still, the 
character of the title he took, (assuming now 
that the latter court had jurisdiction, and 
that the appointment was that of a full trus- 
tee,) and the character of the trust with 
which it is encumbered, depend wholly on 
the will by which the trust was created. No 
court either of law or equity, could properly 
proceed a step in aid of the trustee, tmtil the 
will had been produced and probated here. 
Judge Redfield, In bis treatise on the Law 
of Wills (volume 1, p. 401), remarks: "In 
those American states where the probate 
of wills Is conclusive, both of real and per- 
sonal estate, the courts of equity will not 
assume jurisdiction to compel the perform^ 
ance of a trust arising under a will proved 
in another state, but of which there has been 
no probate, or its equivalent, by filing a copy 
of the original probate in the state where 
the trust is claimed to be enforced, and Into 
which state the funds belonging to the es- 
tate have been removed by the personal 
representatives. Such probate and admin- 
istration Is entirely local, and the personal 
representative appointed In one state, or his 
authority, cannot be recognized in any other 
state." This doctrine is supported by the 
cases of Campbell v. Sheldon, 13 Pick. 8, 
and Campbell v. Wallace, 10 Gray, 102, and, 
although reference is made in them to the 
statute of Massachusetts, the general princi- 
ple is not dependent upon those statutes. 

It would seem, then, that a trustee under 
this wm, whether named in the will, or ap- 
pointed by the tribunal to which jurisdiction 
belongs, must before he can maintain a suit 
In this state, prove the will in that probate 
district where the fund is in the hands of the 
defendant Undoubtedly, the judge of the 
probate court would be authorized to accept 
as proof of the due execution and validity of 
the will, an exemplified copy of the same, 
with the foreign probate thereof in Illinois, 
the domicil of the testator. Indeed, the pro- 
duction of the will, with the proceedings and 
decree of the foreign court admitting the 
same to probate, would seem to exclude all 
other proof, and to require that auxiliary 
probate here should follow as of course. 
Enohin v. Wylie, 10 H. L. Cas. 1. 

It is hardly necessary to add, that the 
statutes of Connecticut authorize the probate 
of foreign wills in this state. This will has 
not been probated in Connecticut nor is 
there any proof before this court that It haa 
ever been probated In New York. An ex- 
emplified copy of the probate In Ullnois Is 
produced, but this would not aid this court, 
as it has no probate jurisdiction, and no 
means whatever to give effect to the will in 
this state. That must be done by the pro- 
bate tribunals of the state. I do not over- 
look the fact that this fund has been 
brought into this state since the settlement 
of the estate; but that is not material. The 
fund is here, and It is encumbered with a 
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ti'ust The fund and the trust are derived 
from the will, and the trustee must claim 
under that instrument, in addition to the 
authority conferred upon him by his appoint- 
ment by the supreme court of New York. 
He must, therefore, probate the will in this 
state, before he can enforce the title under 
this trust here. He must also be appointed 
in proper form, and by the proper tribunals, 
both in New Torli: and in this state. The 
proper form undoubtedly is an appointment 
as trustee under the will, to execute the en- 
tire trust, with a bond holding him respon- 
sible for the interest of all persons who have 
any rights, contingent or otherwise, under 
the will. 

Which is the proper tribunal to make the 
primary appointment of the trustee, is not 
so clear. The trust was created by a will 
executed at the domicil of the testatrix, in 
Illinois, where her death took place, her will 
was probated, and her estate settled. But 
neither the fund, nor the primary cestui que 
trust, nor any other party interested in the 
same, resides in that' state, Tne primary 
cestui que trust. Homer Collins, has his 
domicil in New York. But there is no fund 
there, nor, so far as it appears in the proof, 
has this will ever been probated there. Of 
course, that omission could be easily sup- 
plied, if need be, before other proceedings 
are instituted. The will being proved and 
made effective in New York, where the pri- 
mary cestui que trust resides with ms grand- 
parents, his natural guardians and protect- 
ors, it would seem to pertain to that juris- 
diction to appoint the trustee, and supervise 
the administration of the trust Certainly, 
the trust could be more intelligently and 
economically administered by a trustee re- 
siding in the vicinity of the ward. It was 
undoubtedly the expectation of the testatrix 
that the fund would be held in New York, 
as the trustee whom she appointed resided 
there, as well as the cestui que trust The 
fund, which is now temporarily in the hands 
of the defendant, should be returned to the 
domicil of Homer GoUins. The only object 
I have hadcjin view, in touching upon this 
point, has been to suggest the question as to 
which jurisdiction should primarily appoint 
the trustee. As I have ak-eady stated, inas- 
much as the trustee is to obtain the fund 
from one jurisdiction, and hold and execute 
the trust in another, he must receive an ap- 
pointment from both. It may, after all, not 
be important which court first appoints him. 
The only material point is, that he should 
be first appointed and qualified in New York, 
before any court sitting in Connecticut could 
properly direct the fund to be passed over to 
him. If it should be contended that Illinois, 
the domicil of the testatrix by whose will 
this trust was created, is the proper juris- 
diction to appoint a successor, it may be re- 
plied, that both the beneficiaries and the 
fund are situated elsewhere. There is noth- 
ing but the will, and its original probate in 
that state, upon which its jurisdiction can 



act; and, as the fund was received by the 
deceased trustee under an appomtment by 
the court in New York, and was brought in- 
to that state by him, and from mere into 
this state, perhaps his administrator would 
be estopped from denying the authority of 
that court to appoint his successor. At all 
events, after a proper appointment there, 
the plaintiff can prove the will here, have his 
appointment repeated here, and then apply 
to the court of probate, under the statute of 
Connecticut already cited, or apply directiy 
to this court 

It is no more than just to the defendant 
to say, that he admits that his intestate re- 
ceived the property in question from Wad- 
hams, the executor of the will, as trustee, 
and brought into this state the avails, which 
are now in the defendant's hands; and that, 
as administrator, he is ready and anxious 
to pay over whatever has come into his 
hands, after the account of his intestate, as 
ti-ustee, shall have been properly adjusted. 
His only solicitude is to pay to the person 
properly authorized to receive, and in ac- 
cordance with the law. 
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Case "No. 3,506. 

CUHTISS V. GEORGETOWN & A. TURN- 
PIKE CO. 

[2 Cranch, a 0. 81.] ^ 

Circuit Court, District of Columbia. Nov. 
Term, 1813. 

General Issue in Action of Debt— Evidence 
OP Fbaud or Irregulaijitt. 

In an action of debt founded upon an injunc- 
tion, taken under the charter of the Georgetown 
& Alexandria Turnpike Company, of the 3d of 
March, 1809, the defendant, upon the plea 
of nil debet, may give evidence of fraud, or 
partiality, or irregularity on the part of the 
jurors who took the inquest. But the jurors 
themselves cannot be examined as witnesses of 
each other's conduct. It is necessary that all 
the jurors sworn should agree to the inquest. 

Debt for §3,000, the damages assessed by 
an inquisition taken under the act of con- 
gress of the 3d of March, 1809 (2 Stat 539), 
incorporating "The President, Directors, and 
Company of the Georgetown and Alexandria 
Turnpike Road." This inquisition had been 
quashed by the circuit court, but their de- 
cision was reversed by the supreme court 
of the United States, because the circuit 
court had no jurisdiction of that matter. 

^ [Reported by Hon. William Cranch, Chief 
Judge.] 
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6 Cranch [10 XJ. S.] 233. At the last term the 
defendants demurred to the declaration in 
the present case, because it contained no pro- 
fert of the inqmsltion, nor prout patet per 
recordum. 

But THE COURT overruled the demurrer, 
and adjudged nil dehet to be a good plea; 
under which plea the defendants now offered 
evidence of partiality, fraud, and miscon- 
duct on the part of jurors upon the inquest. 

To this E. J. Lee and Mr. Swann, for the 
plaintife, objected that these are facts of 
which the plaintiff cannot be supposed to be 
conusant, or to be prepared to controvert. 
The plea of nil debet does not deny the val- 
idity of the inquisition. 

THE COURT, however, (THRUSTON, Cir- 
cuit Judge, absent) permitted the evidence 
to be given. 

The defendants then offered Mr. Threl- 
keld, one of the inquest, as a witness to 
prove the improper conduct of the other 
jurors. But THE COURT refused, on the 
ground of the general policy of refusing to 
hear the mutual recriminations of jurors. 

Mr. Key, for the defendant, then objected 
that the inquisition should have been as- 
sented to by all the juroi-s who were sworn. 
Whereas, although it was signed by all who 
were sworn (16), it was agreed to by 12 only. 

E. J. Lee, contra. The act cannot mean 
that the whole 24 should agree. It says there 
shall be not less than 12; from which it is 
to be inferred that if twelve agree, it is 
sufficient The supreme court said that if 
the inquisition had been found by 11 jurors 
it would have been void; implying that if 
12 had agreed it would have been good. 

THE COURT stopped Mr. Key from reply, 
and instructed the jury that the inquisition 
was not sufficient in law to support the plain- 
tiff's action; it appearing on the face of 
the inquisition, and by parol testimony, that 
all the jurors sworn did not agree thereto, 
although all signed it. 

• The plaintiff took a bill of exceptions, but 
did not prosecute a writ of error. 
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Case No. 3,507. 

CURTS et al. v. GISNA et al. 

[7 Biss. 260; ^ 8 Chi. Leg. News, 402.] 

Circuit Court, W. D. Wisconsin. Aug., 1876. 

Aqest caxsot Acquire Adverse Title — Bona 
Fide Pukchaseb — Must have Obtained the 
Legal Estate. 

1. An agent to pay taxes on the lands of his 
principal, cannot acquire a valid tax deed on the 
same when they have been sold for tases. 

2. Where an agent had acquired a tas deed 
on the lands of his principal, and had contract- 

^ [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



ed to sell the same to a third party, who had no 
notice of the fraud, but his agent, in making 
the purchase, had such knowledge, and such 
purchaser had received a contract only for 
a deed, and had paid two-thirds of the pur- 
chase-money, held, that the fact that the agent 
of such purchaser had had knowledge of such 
fraud, was not sufficient to affect his principal, 
unless the facts and circumstances were such 
as to show that he had the same in mind at 
the time of the transaction of the purchase; 
but that the right of such purchaser to call for 
a conveyance from the fraudulent grantee in the 
tax deed, was an equitable right merely, and 
that the right of the original owner being the 
oldest equity, must prevail. 

3. A purchaser under a contract for a deed, 
though he may have paid all of the purchase- 
money is not protected as a bona fide pur- 
chaser; nor, if he has not obtained a convey- 
ance of the legal estate, can he insist on the 
re-payment of what he has paid on the contract 
as a condition of surrendering his claim. He 
must rely on the responsibiUty of his vendor. 

[See Baker v. Whiting, Case No. 787.] 

4. A purchaser without notice will not be pro- 
tected against the superior equity of an ad- 
verse claim, and where a party had purchased 
what in reality was only a tax title, he must 
be held as having assumed the burden of main- 
taining that such tax title had extinguished 
the patent title, and which, as to him, was an 
adverse one. 

In equity. 

Gregory & Pinney, for complainants. 
Tyler & Dickinson, R. J. McdBride, and B. 
F. French, for defendants. 

Before DAVIS, Circuit Justice, and HOP- 
KINS, District Judge. 

HOPKINS, Disti-ict Judge. The biU [by 
John F. Curts and others] in this case char- 
ges that one Horatio Curts was in 1865 the 
owner of the land in controversy, being 320 
acres of heavily timbered land in Clark coun- 
ty, in this state, and that he employed the 
defendant [Stephen] Cisna as his agent to pay 
the taxes thereon, as well as upon other 
lands owned by him in that vicinity, as he 
was a non-resident, and fm-nished him the 
funds necessary for that pm'pose; that the 
general taxes due in^ the winter of 1865, were 
paid by defendant for him, but a special war 
bounty tax was levied in February, 1865, of 
about $13, of which he had no notice, and 
for which the land was sold in May, 1865, 
without his knowledge; that the defendant 
Cisna continued to pay his taxes up to the 
time of his death in 1868; that on his death 
his property descended to John Curts, Ins fa- 
ther, who thereafter continued to employ 
Cisna to pay the taxes for him, as he had 
before done for Horatio, his son, and that he 
furnished the necessary funds to pay all 
taxes, and to redeem from tax sales as might 
be necessary, up to the time of his death in 
March, 1874; that the defendant Cisna paid 
the taxes up to the time of his death, either 
dii'ecfly or by redemption, and never notified 
him of the tax deed mentioned in the com- 
plaint, or of the existence of the tax for 
which it was given; that in 1869 Cisna, dis- 
covering that the land had been sold for the 
special tax in 1865, and that the certificates 
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were outstanding, purchased them, and on [ 
the 15th of Jime, 1869, took a deed thereon 
to himself, which he immediately had record- 
ed; that after the deed to him he paid the 
taxes thereon with Mr. Curts' money the 
same as before, and sent receipts to him; 
that on the death of John Ciurts the claimants 
in this case succeeded to his interest and title 
as his heirs-at-law; that the defendant Gisna, 
on May 29, 1874, contracted to sell the lands 
for $1,500 to the defendant Gage, through 
the agency of one B. F. French, an attorney 
residing in Clark county, who acted as Gage's 
agent The bill then charges that the land 
was worth §8,000, and that Mr. Gage or Mr, 
French, his attorney, had notice of the facts 
and circumstances under which defendant 
Oisna obtained the tax deed, and that only 
a part of the consideration agreed upon had 
been paid, and no deed had been execut- 
ed or delivered by Cisna to Gage of the 
premises. The bill prayed that the defend- 
ants might be required to release aU claim 
under the tax deed and that it might be de- 
creed void against them. 

The defendants file a joint and several an- 
swer, in which they admit the land to be 
worth §8,000, as charged in the bUl, and that 
Oisna's title was a tax title, as stated in the 
bUl. They deny that he was the agent of 
either Horatio or John Ourts to pay their 
taxes on the land as alleged, and they allege 
that John Cm-ts had notice of the tax deed, 
and deny that either Gage or French, his 
agent, in making the purchase had any 
knowledge or notice of Cisna's relations with 
the Ourtses, or that he was their agent or 
owed them any duty whatever. It does not 
state when they or either of them first had 
notice of the plaintifiE's daim, nor whether it 
was before or after the second payment of 
§500 in 1875, nor does it daim that a deed 
has been executed to Gage, or that he has 
any other right than is derived under the con- 
tract set out in the biU. 

Upon these issues testimony has been ta- 
ken, from which it appears most conclusively 
that Cisna was the agent of both Horatio and 
John Curts for the payment of their taxes on 
this land as charged in the bill. The defend- 
ant's letters to them, and the tax receipts 
sent them by him, place that question beyond 
aU doubt, and convict him of a most de- 
liberate and outrageous fraud in the transac- 
tion of obtaining the deed, and also of false- 
hood in his testimony in denying the agency. 
It is seldom that parties are enabled to estab- 
lish the rascality of an adversary so incon- 
trovertibly as the plaintifEs in this case have 
that of the defendant Cisna, 

It appears that on the day he took this 
deed, he paid all the general taxes due or un- 
paid on the land, out of Mr. Curts' money, 
and sent to him the receipts and his ac- 
count, including a charge of $5 for his serv- 
ices, and also §5 paid B. F. French for services, 
and wrote him as follows: "1 went to Clark 
county and paid the taxes; your land is all 
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dear now, except some that lies back from 
the river, there is a tax deed on, which was 
given in 1864," and again on tiie 16th of 
June, 1869, the day after he had taken and 
recorded this deed, he wrote him again about 
paying the taxes in Clark county, in which he 
said "the land is aU dear now" with the ex- 
ception of the old tax deed of 1864, and that 
he would see if that could not be released for 
the costs. 

In view of these letters and receipts it 
seems prepostex-ous that he should daim the 
land under that deed, or attempt to deny his 
agency. It must have required some com-age 
coupled with a great degree of moral deprav- 
ity on his part to deliberately write a false- 
hood of that character to his employer, who 
had trusted his interests in his hands. It 
looks like a carefully contrived scheme to de- 
fraud his employer of this valuable property- 
He paid the general taxes- and sent receipts 
therefor, and took the deed for the special 
tax, which was unknown to his principal, 
and therefore would not likely be discovered, 
as there would be no occasion for examina- 
tion in regai'd to such a tax. He doubtless 
thought if he could conceal the existence and 
record of the deed for three years, the prin- 
cipal's right to impeach it would be baiTed, as 
the statute of this state limits the right of 
an original owner to three years to bring an 
action to defend or set aside a recorded tax 
deed. 

But this is not all of his fraudulent con- 
duct. He continued to pay the subsequent 
taxes out of Mr. Curts' funds, and to send 
him the receipts. This became a necessity 
to avoid inquiry on the pai"t of Mr. Cm'ts, 
and the consequent investigation, which 
would necessarily expose him before his 
scheme had existed three years. It is true, 
he swears that he told Mr. Curts of the ex- 
istence of this deed in 1870, but his testimony 
on that point, Mr. Cm*ts being dead, was in- 
competent. But if not incompetent, it is in- 
credible. A careful examination of the let- 
ters written by him to Mr. Curts after that 
time (and they are numerous) shows that 
no mention was made of any such deed, al- 
though reference is made to tax deeds on 
other portions of his land. From this silence 
we are constrained to discredit his testimony 
upon that point, as well as upon the ques- 
tion of his agency. It is also ti-ue that a Mr. 
Bowman swears that he told ilr. Cm'ts of 
this deed in 1870, and so does Mr. B. F. 
French testily that he spoke to him about it 
once. But from the whole evidence and con- 
duct, the transactions of the parties, Curts 
and Cisna, subsequent to that time, we think 
these witnesses must be mistaken; that their 
conversation must have related to some oth- 
er tax deed, or have been understood by Mr. 
Curts as relating to some other tax deed. 

The position occupied by Mr. French in 
reference to this matter is not wholly free 
from suspicion. The evidence may not be 
sufifident to charge him as a confederate of 
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Cisna, but there are circumstances that re- 
quire dose scrutiny into his conduct, motives 
and testimony. He swears he had the tax 
certificates and sold them to Cisna, know- 
ing they -were on Curts' land, on condition 
that Cisna should tafee a deed and not let 
Owrts have them, and yet charges §5 for 
services rendered to Sir. Curts on the day of 
the deed, that Cisna paid, and neither he nor 
Cisna is able to state what those services 
were, and rery soon after Mr. Curts' death, 
we find him negotiating for this title with 
Cisna, and all in the name of Mr. Gage, the 
other defendant It is also shown that Cis- 
na paid him $50 out of the fii'st payment for 
his services in buying the land from him, 
which, in short, was paying him for buying 
this land of him for a client of his— a trans- 
action almost as questionable as that of Cisna 
in taking the tax deed. He probably knew 
all about it, but as there is no proof that he 
acquired such knowledge dm-ing the time he 
was acting as agent for Gage, Mr, Gage's 
rights would not be affected by his former 
knowledge, imless we presumed that he had 
the facts of the ease in his mind at the time, 
which his evidence negatives. But it Is not 
necessary to pursue the examination of Cis- 
na's rights any further. He did not acquire 
any rights under the deed, and is not enti- 
tied to any benefit or advantage there&om, 
and whatever he has received he should pay 
back, either to his co-defendant, from whom 
he received it, or to the complainants, the 
victims of his contemptible fraud. 

This brings us to the consideration of the 
rights of the defendant Gage. In the an- 
swer, the rights of a bona fide purchaser are 
claimed for him. The facts to constitute 
him such are imperfectiy stated in the answer, 
but as the parties have gone to a hearing, 
we will examine the question upon its merits, 
not regarding any technical imperfections 
in the pleadings. The defendant Gage is 
not within the authorities a bona fide pm:- 
chaser, for to constitute such the purchase 
must be completed by a deed, and the con- 
sideration be fully paid, before notice of com- 
plainant's rights. Hill, Trustees, marg. p. 
514 et seq.; Boone v. Chiles, 10 Pet [35 U. 
S.] 177, 242. See Lead. Cas. Eq. p. 93 et seq. 
See, also. Hunter v. Simrall, 5 Litt [Ky.] 62; 
Blight's Heirs v. Banks, 6 T. B. Mon. 192; 
Halstead v. Bank of Kentucky, 4 J. J. Marsh. 
555; Moore v. Clay, 7 Ala. 742. 

In this case the consideration was not fully 
paid, nor was there a deed to Mr. Gage. The 
title, while in the vendor, Cisna, is considered 
as held for the benefit of the prior equity 
in preference to those of later origin, so that 
the defendant Gage is not entitied to the land. 
The only question remaining is whether he is 
entitied to have the amount he had paid 
toward the purchase, to wit, the $1,000, re- 
funded before the surrender of his claim. 
This involves the consideration of a good 
many questions, and first not being a bona 
fide piu'chaser, not having the legal tiUe, can 
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his interest be considered as other than an 
equitable right, and if so, does he not fall 
within the rule that when both parties' rights 
are equitable, the older prevails? The equi- 
table right of these complainants to this land 
as against tiie defendant Cisna, under whom 
the defendant Gage claims, is dear and un- 
questionable. His titie, the tax title was ob- 
tained without any act or deed on their part 
and was obtained by fraud and without con- 
sideration to them, so theu: equity is perfect 
and the older. 

The defendant Gage has a contract for the 
land upon which he has paid ?1,000, before 
the commencement of this suit Now, is his 
interest anything but an equitable one? If 
not it must yield to the complainant's. In 
Peabody v. Fenton, 3 Barb. Ch. 451, 465, it 
is held that if a bona fide purchaser has not 
obtained the legal title by a valid convey- 
ance, he cannot protect himself against the 
prior eqiuty of the original owner, although 
he has a contract for the purchase and has 
actually paid for the land; and cites, in sup- 
port of that doctrine, Wigg v. Wigg, 1 Atk. 
384; Tourville v. Naish, 3 P. Wms. 307; 2 
Sugd. Vend. (9tii Ed.) 274. In Boone v. Chiles, 
supra, the court gamine the subject to as- 
certain who are entitled to the rights of a 
bona fide purchaser, and arrive at the conclu- 
sion that such rights exist only "when a prior 
equity can be barred or avoided only by the 
union of the legal titie with an equity aris- 
ing from the payment of the purchase price 
without notice and a clear conscience." 

If this is a correct statement of the rule, 
the rights of a bona fide purchaser do not at- 
tach upon paying the purchase price and tak- 
ing a contract for a deed, but only on a un- 
ion of a legal titie with the payment and 
that until such union the right of the pur- 
chaser is equitable, and a prior equity must 
prevail. This view is supported by the 
weight of American and English authorities, 
and is fatal to defendant's claim of protec- 
tion as to the $1,000 paid before surrendering 
his rights xmder his contract He must look 
to his conti-act and seek redress of the pai-ty 
with whom he contracted. 

But there are some other questions pre- 
sented in this case that deserve some notice 
from their importance. The fact is admitted 
by the pleadings that the defendants con- 
tracted to buy this property for less than one- 
fifth of its real value. Is he entitled, in view 
of that fact, to be treated as a bona fide pur- 
chaser without notice? Under such circum- 
stances, should not a court presume that he 
had notice of the ilefective and imperfect 
character of the plaintiff's titie, particularly 
in the absence of any explanation on the sub- 
ject? The purchaser of a promissory note 
at such a discount, would not by the law 
merchant, be regarded as a bona fide holder 
for value to cut off the equities of the maker, 
and should a court of equity look with more 
favor upon a transition appai-entiy so un- 
just and unconscionable? It would seem to 
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be not consistent with tlie quality of equity 
to do so witUout some satisfactory explana- 
tion of such gross inadequacy, especially 
where the party claiming under such con- 
tract is seeking to defeat a prior equity of 
imquestionable character, as that of the plain- 
tiff's in this case is. 

This case differs in another important re- 
spect from the reported cases when the rights 
of the bona fide pm-chasers are discussed. In 
the most of them the plaintiff had volun- 
tarily parted with the title, had made a sale 
and delivered a deed and was seeking to 
avoid it on the ground of fraud on the part 
of his grantee in obtaining it In that class 
of cases courts of equity very properly lean 
toward the protection of a party who had 
bought, relying on the record and apparent 
title. But in this case, the plaintiffs and in- 
testate have not conveyed; they had not 
clothed Gisna with any apparent title. The 
record shows them to be the original owners,* 
and that Cisna's claim was adverse— only a 
tax title, which probably accounts for the m- 
adequate price paid. The record disclosed 
also that Gisna had obtained this property, 
worth ?8,000, for about $13. 

This places the parties in a different atti- 
tude before the court It is the case of the 
purchaser of an adverse title seeking the pro- 
tection of a bona fide purchaser as agatast 
the real owners and claimants. No case has 
been found where the pm-chaser of an ad- 
verse title has been allowed to demand of the 
real owner what he may have paid for the 
adverse title as a condition of surrendering 
his worthless claim. In Moore v. Dodd, 1 A. 
K. Marsh. 103, it is held that a pm-chaser 
without notice wiU not be protected against 
a superior equity, deduced under an adverse 
claim. Mr. Gage knew his vendor's title was 
a tax title only, and should be held as hav- 
ing assumed the burden of maintaiaing that 
it had extinguished the title of the plaintiff, 
which was the record title, and adverse as 
to him. 

Courts of equity should pause before going 
to this extent A party who obtains "acres 
for cents," as tax title owners are charged 
with doing, hardly occupies a position which 
authorizes him to introduce to courts of 
equity, parties claiming under him as inno- 
cent purchasers as against the parties own- 
ing the original title. Grantees cannot be 
transformed so readily into subjects of favor 
in those courts. The taint of the original 
transaction will adhere to them until they 
show, at least, that they had paid full value, 
which might warrant a court in presuming 
that they had purchased in the belief that 
they were getting a good and perfect titie. 
But when, as in this case, the purchaser pays 
only one-fifth of the real value, he cannot be 
entitied to claim the protection, or the favor- 
able consideration due to a bona fide pur- 
chaser, but should rather be looked upon as 
a speculator in questionable titles, 
la view of aU the testimony in this case. 
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we have come to the conclusion that the de- 
fendant Gage must be considered as not oc- 
cupying the position of a bona fide purchaser, 
and therefore his claim is no better than that 
of Gisna, and that he, as well as Gisna, must 
surrender and release all claim or title to the 
land in controversy, and pay the costs of this 
case to be taxed. The complainants, upon 
paying into comrt the amount paid by Gisna 
for special tax certificates and interest there- 
on, will be entitied to a decree requiring the 
defendants to release and relmquish all right 
and titie to said land, and perpetually en- 
joiniag them from setting up or claiming 
any right derived under or through the tax 
deed mentioned 'm the bill of complaint 

Case No. 3,508. 

GUSHING et al. v. LAIRD. 

[4 Ben, 70; 3 Am. Law T. Rep. IT. S. Cts. 50; 
4 Am, Law Rev. 615.] ^ 

District Court, S. D. New York. Feb. Term, 
1870. 

Admikaltt Practice — Foreign Attachment— 
Nos-Resident— Marshal's Retdkx — Jurisdic- 
tion— Mistranslation OP Clekke's Praxis. 

1. Where a process was issued, containing a 
clause of foreign attachment, and containing 
on its face a notice of what the process de- 
manded, and for what cause, and of the time 
and place when the garnishees must appear and 
answer, and the marshal made this return on 
the process: "Personally served on F. & T.," 
lield, that service of the process on the gar- 
nishees was service of the notice required to 
be served on them, and was a sufficient attach- 
ment of any credits and effects of the respondent 
in their hands, 

2. That the marshal should have returned, 
that the respondent was not found, and had 
no goods and chattels within the district, and 
that, thereupon, his credits and effects had been 
attached in the hands of the garnishees. 

3. That the return could be amended to con- 
form to the facts. 

4. The marshal has the power, under the 
28th and 32d sections of the act of September 
24, 1789 (1 Stat. 8S), to amend, after he goes 
out of office, his return to any process which 
was in his hands when he went out of office. 

5. An attachment of the property of a re- 
spondent who is not an inhabitant of the Unit- 
ed States, and is not found in this district, is 
allowable under the second admiralty rule of 
the supreme court. 

[Approved in Atkins v. Fibre Disintegrating 
Co., Case No. 602, Cited in same case, 18 
Wall, (85 U. S.) 306; International Grain 
Ceiling Co. v. Dili, Case No. 7,053.] 

6. A question of jurisdiction should not be 
disposed of on motion, but on hearing. In 
Gierke, Praxis, Adm. by Hall, the 28th and 32d 
tities are mistranslated. Wilson- v. Pierce [Case 
No, 17,826, and Blah: v. Bemis [Id. 1,484], criti- 
cized. 

[Cited in Lands v. Two Hundred and Twenty- 
Seven Tons of Goal, 4 Fed. 479; Romaine 
V. Union Ins. Co., 28 Fed. 636.] 

This was a cause of spoliation and damage, 
civil and maritime. The libeUants [John N. 
Gushing and others] claimed to recover from 
the respondent [John Laird], as damages, 

^ [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission. 4 Am. Law Rev. 
615, contains only a partial report] 
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$89,044, for the destruction of their ship, the 
Sonora, by the Alabama. The libel was re- 
filed twice in an amended form. The orig- 
inal and the two amended libels prayed for a 
warrant of arrest against the respondent, 
"and, if he cannot be found, that his goods 
and chattels, and, if none be found, that his 
credits and effects in the hands of Foster and 
Thomson and in the hands of the assistant 
treasurer of the United States, in the city of 
New York, (loiown as the proceeds of the 
steamer Wren or otherwise) garnishees, may 
be attached to the amoimt sued for, and 
costs." Process in personam was issued on 
the original libel and also on each of the 
two amended libels. The process issued on 
the original libel commanded the» marshal 
to cite the respondent, if found in this dis- 
trict, and, if he could not be foimd, to attach 
his goods and chattels to the amoimt sued 
for, and, if such property could not be found, 
to attach his credits and effects to the 
amount sued for, in the hands of Foster and 
Thomson, and the assistant treasurer of the 
United States, his garnishees. The return by 
the marshal to that process was in these 
words: "Respondent not found— attached his 
credits and effects in the hands of H. H. Van 
Dyck, assistant treasurer of the United 
States, and Messrs. Foster and Thomson^" 
The process issued on the first amended libel 
had the same mandatory words as the pro- 
cess issued on the original libel, and the re- 
turn to it by the marshal was in substantially 
the same words as the return to the process 
issued on the original libel. The process is- 
sued on the second amended libel had the 
same mandatory words as the two processes 
previously issued, and, in addition, a com- 
mand to the marshal to cite the garnishees, 
if found in his district, to appear before the 
court, at the time and place named in the 
process for the return thereof, to make return 
concerning the property of the respondent 
in their possession then or at flie time of the 
issuing of the process, and to answer such 
interrogatories as might be propounded to 
them on the part of the libellants. The re- 
turn by the marshal to this third process was 
in these words: "Personally served on Foster 
and Thomson and Mr. Van Dyck, assistant 
treasurer," The returns to the first two pro- 
cesses stated that the credits and effects of 
the respondent were attached in the hands of 
Foster and Thomson. The return to the 
third process did not so state specifically, but 
only stated that the process was personally 
served on Foster and Thomson. Foster and 
Thomson now moved the court to discharge 
"the attachment" against them "as gar- 
nishees named in the process of attachment" 
C. Gushing and J. L, "Ward, for libellants. 
T. O. T. Buckley, for garnishees. 

BliATCHFORD, District Judge. The at- 
tachment of credits and effects in the hands 
of a garnishee may be made, without actual 
levy on or arrest thereof, by the service on 



[6 Fed. Cas. page 1018] 

the garnishee of a notice apprising him of 
what the process demands, and for what 
cause, and warning him of the time and place 
when he must appear before the court and 
respond concerning the existence of such 
credits and effects and their status. Ben. 
Adm. § 430; Gonk. Adm. 481. In this case» 
the third process contains such a notice on 
the face of it The service of the process on 
Foster and Thomson was, therefore, a service 
of such notice, and such service constituted 
a sufficient attachment of any credits and ef- 
fects in their hands belonging to the respond- 
ent The return of personal service on Fos- 
ter and Thomson, on the third process, im- 
plies that th'e service on them was made in 
the manner in which it ought to have been 
made, namdy, by the exhibition, of the pro- 
cess to them, and the delivery of a copy of it 
to them. But the marshal bad no authority 
by the process, which follows, in its terms, 
the prayer of the amended libel on which it 
was issued, and the provisions of the 2d rule 
of admiralty practice, prescribed by the su- 
preme court, to attach the goods and chattels 
of- the respondent unless he failed to find the 
respondent within his district so as to cite 
Mm to appear, nor had he any authority to 
attach the credits and effects of the respond- 
ent in the hands of the garnishees named in 
the process, imless he failed to so find the re- 
spondent and also failed to find sufficient 
goods and chattels of the respondent to be at- 
tached. Gonk. Adm. 480. Assuming that 
the marshal did not, on the third process, 
find the respondent or find any goods or chat- 
tels of his to be attached, the return to such 
process should have been, that the defendant 
was not found and had no goods or chattels 
within the district, and that the marshal had, 
therefore, attached his credits and effects in 
the hands of the garnishees named, by tak- 
ing possession of such credits and effects, or 
by showing to the garnishees the original 
process, and delivermg a copy thereof to 
them personally, or by leaving a copy thereof 
at the residence or usual place of business of 
the garnishees, with some person of suitable 
age, they being absent Id, 483; rule 30 of 
this eoturt; rule 37 in admiralty, prescribed 
by the supreme court So, also, the returns 
to the first two processes should have been, 
that the respondent was not found, and had 
no goods and chattels within the district, 
and that therefore, his credits and effects 
were attached in the hands of the garnishees. 
It is not shown, in point of fact hy the gar- 
nishees, that the respondent was found or 
that he had any goods and chattels within 
the district which could have been attached; 
and, if the facts existed, which, in the case of 
each process, made the attachment of credits 
and effects proper, the returns can aU of 
them be amended to conform to the facts, 
and to show proper cases for the attachment 
of credits and effects. 

An objection is taken to the first two pro- 
cesses, because they do not on their faces 
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contain a citation to the gamisliees. I do not 
think that is necessary. The attachment of 
the credits and effects in the hands of the 
garnishees may he made, as before stated, by 
actual levy on or arrest thereof, or by notice. 
The notice need not be in the process. But 
the return should show how the attachment 
was made. Inasmuch as, in the first two 
processes, there is no citation to the gar- 
nishees, the returns to those processes should 
show that the notice before specified was 
given to the garnishees. It results, that the 
returns to all of the processes fail to show 
that the attachments of the credits and ef- 
fects were lawfully made. The processes 
are in proper form. The motion on the part 
of the garnishees is understood to be a mo- 
tion to discharge all of the attachments made 
under all of the processes. As the difficulty 
may be in the returns on the processes, and 
not in the substantive facts, and as the no- 
tice of motion does not state the grounds for 
the motion, au' opportunity will be allowed to 
amend the returns. If they shaU not be 
amended witliin a time to be named in the 
order to be entered hereon, the attachments 
of credits and effects made under the pro- 
cesses will be discharged. 

In accordance with the foregoing decision 
the returns were amended as follows: To 
the process returnable September 22d, 186S, 
the libellants filed, on the 11th of December, 
18G9, an amended return, in the words and 
figures following: "Pursuant to an order 
made and entered in this cause, on Saturday, 
the 27th day of November, A. D. 1869, I 
hereby make the following amended return 
to the within process, viz.: Respondent not 
found within this district; no goods or chat- 
tels belonging to respondent found within 
this district I have, therefore, attached the 
credits and effects of the respondent in the 
hands of Foster & Thomson, his garnishees, 
on the 16th day of September, 1868, by ex- 
hibiting to J. P. Girard Foster, one of said 
garnishees, the original process, and leaving 
with him, at the office of said garnishees, 
at No. 69 Wall street, in tjie city of New 
York, a copy thereof; and I have also at- 
tached the credits and effects of the respond- 
ent in the hands of H. H. Yan Dyck, assist- 
ant treasurer of the United States, in the 
city of New York, by exhibiting to him the 
original process, and leaving with him a 
copy thereof, at his office, in the IT. S. treas- 
ury^uilding, in said city of New York. Dec. 
10, 1869. B. Murray, late U. S. Marshal, S. 
D. N. Y." To the process returnable No- 
vember 3d, 1886, the libellants filed, on the 
11th of December, 1869, an amended returfi, 
in all respects like the foregoing amended 
return to the process returnable September 
22d, 1868, except that, instead of the words 
"the 16th day of September, 1868," the words 
"the 29th day of September, 1868," were 
used. To the process returnable June 15th, 
1869, the libellants filed, on the 7th of De- 
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cember, 1869, an amended return, in all re- 
spects like the foregoing amended return to 
the process returnable September 22d, 186S, 
except that, instead of the words "the 16th 
day of September, 1868," the words "the 18th 
day of May, A. D. 1869," were used; and, 
instead of the words "Dec. 10, 1869," the 
words "Dec. 7, 1869," are used; and instead 
of the words "R. Murray, late IT. S. Marshal, 
S. D, N. Y.," the words "Francis O. Barlow, 
late TJ. S. Marshal, S. D. N. Y.," were used. 
The returns having been thus amended, the 
garnishees renewed thar motion to discharge 
the attachments as against them. 

BLATCHFORD, District Judge. It is ob- 
jected to these amended returns, or new 
returns, that they appear, on their faces, to 
have been made by Mr. Murray and Mr. 
Barlow respectively after they had respec- 
tively ceased to hold the ofiice of marshal; 
that the power of the marshals to make re- 
turn to the processes expired when they 
ceased to hold the ofinlce of marshal; that the 
processes appear to have been executed and 
returned before the amended returns were 
made; and that the amended returns are in- 
valid, for want of power to make them in 
the persons who purport to have made them. 
It was assumed, and not controverted, on 
the hearing of the motion, that Mr. Murray 
and Mr. Barlow had respectively returned 
the processes, by the several original returns, 
before they ceased respectively to hold the 
office of marshal. 

The 28th section of the act of September 
24, 1789 (1 Stat 88), provides, that "every 
marshal, or his deputy, when removed from 
office, or when the term for which the mar- 
shal is appointed shall expire, shall have 
power, notwithstanding, to execute all such 
precepts as shall be in their hands respective- 
ly at the time of such removal or expiration 
of office." It is contended that this section 
does not apply to this case, for the reason 
that these processes were not in the hands 
of the outgoing marshals, when they respec- 
tively went out of office. A process in the 
hands of a marshal, when he goes out of 
office, and under which he has prior to that 
time made a levy or an attachment, but to 
which he has not prior to that time made 
any return, is clearly process in his hands, 
within the section, when he goes out of of- 
fice. By the section, he has no power given 
to him in respect to such process, after he 
goes out of office, except to execute it Yet, 
it cannot be doubted, that it is the intention 
of the section, that he shall, notwithstanding 
he is out of office, make return to the pro- 
cess under which he has, prior to going out 
of office, made a levy or an attachment 
Therefore, the word "execute" in the section 
must be held to include the making return 
to the process executed. If this were not 
so, the provision would be without any 
meaning or effect; for, it would be useless 
for the execution of the process to take place, 



GUSHING (Case No. 3,508) 



unless a return of such execution could law- 
fully be made by the person executing the 
process. Now, until a true return, conform- 
ing to the facts, is made, there cannot be 
said to be, in judgment of law, any return. 
The return is a unit, and until, by amend- 
ment, if necessary, it is made to state the 
facts, it cannot be considered as fully made. 
Until then, the process must, under the 28th 
section, be regarded as still in the hands of 
the outgoing marshal. Having once come 
to his haads, it is not out of his hands, until 
he has made to it such a return as ought to 
be made to it 

Moreover, the amendments made to the 
processes are within the provisions of the 
32d section of the same act, which provides, 
that no return in a civil cause in any court 
of the United States shall be abated, arrest- 
ed, quashed, or reversed, for any defect or 
want of form, but the court shall proceed 
and give judgment according as the right 
of the cause and matter in law shall appear 
unto it, without regarding any imperfec- 
tions, defects, or want of form in such re- 
turn, except those only, in cases of demurrer, 
which the party demurring shall specially 
set down and express, together with his de- 
murrer, as the cause thereof, and that the 
court shall and may, from time to time, 
amend all and every such imperfections, de- 
fects, and wants of form, other than those 
only which the party demurring shall ex- 
press as aforesaid, and may at any time per- 
mit either of the parties to amend any defect 
in the process or pleadings, upon such condi- 
tions as the court shall, in its discretion, and 
by its rules, prescribe. The defects in the 
original returns were such defects as this 
section was intended to cover. 

It is also objected, that the amended re- 
turns are not more full and specific returns 
as to the original executions of the processes, 
but are returns showing new and independ- 
ent executions of the processes, made subse- 
quentiy to the several return days of such 
processes. The criticism is, that the returns 
are dated severally two of them on the 7th, 
and one of them on the 10th day of Decem- 
ber, 1869; that in them the late officers, sev- 
erally, say that they have attached the cred- 
its and effects of the respondent in the hands 
of Foster and Thomson, his garnishees, (in 
one case), on the 16th day of September, 
1868, (in another), on the 29th day of Sep- 
tember, 1868, and, (in the third), on the ISth 
day of May, 1869, by exhibiting, &c.; that 
the late officers do not severally say, in the 
amended returns, that they made the attach- 
ments on those three several days, or that 
they severally exhibited the original pro- 
cesses to and left them with Mr. IToster on 
those three several days; that they only say 
that they have severally attached such of the 
credits and effects of the respondent as were 
in the hands of Foster and Thomson on 
those three several days; that, inasmuch as 
the amended returns fail to show, affirma- 
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tively, that the several attachments wer( 
made prior to the several return days of thi 
processes, it cannot be inferred that thej 
were so made; and that, therefore, tht 
amended returns bear, on their faces, affirma 
tions of distinct new executions of the three 
several processes, subsequent to such severa: 
return days. I think, on a fair constructior 
of the several amended returns, they imporl 
that the several attachments were made on 
the three several days specified and, there- 
fore, prior to the several return days. But, 
as it is not shown by the garnishees that the 
facts are otherwise, the libellants may, ii 
they desire, in order to prevent all question, 
have leave to procure amendments of the sev- 
eral returns, stating specifically that the at 
tachments were severally made on the days 
specified, and that the processes were sev- 
erally exhibited to and left with Mr. Foster 
on those days. 

This brings up for decision the main ques- 
tions argued on the motion. The respondent 
is a subject and resident of the kingdom of 
Great Britain, and was not in the United 
States at the time of the commencement of 
the proceedings in this action, and has not 
been within the limits of the United States 
since that time, and has not appeared in 
said proceedings. AH of the pleadings on 
the part of the libellants describe the re- 
spondent as being "of Birkenhead in the 
kingdom of England, ship builder," and the 
action as a cause of "spoliation and dam- 
age, civil and maritime." The substance of 
the libel is, that the ship Sonora, owned by 
the libellants, was, on the 26th of December, 
1863, while on the high seas, in the sti-aits of 
Malacca, piratically burned and entirely de- 
stroyed by the master of an ai-med vessel 
called the Alabama, then owned by the re- 
spondent. It is contended, for the gar- 
nishees, that this court has no jurisdiction of 
this action because it has acquk-ed no juris- 
diction of the person of the respondent, and 
that the inhibition of the 11th section of the 
act of September 24, 1789 (1 Stat 78), applies 
to this case. That section provides, that no 
civil stdt shall be brought before a circuit 
court of the United States, or a district court 
of the United States, against an inhabitant 
of the United States, by any original process, 
in any other district than that whereof he 
is an inhabitant or in which he shall be 
foimd at the time of serving the writ It is 
sufficient to say, that, as it is not shown that 
the respondent ever has been an inhabitant 
of the United States, the provision cited 
from the said 11th section does not apply to 
this case, even though it should be conceded 
that this suit is such a civil suit as is in- 
tended by the provision. 

The processes in this case were such as axe 
authorized by the 2d rule in admiralty, pre- 
scribed by the supreme court, in March, 1845. 
That rule provides as follows: "In suits in 
personam, the mesne process may be by a 
simple warrant of arrest of the person of 
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the defendant, in the nature of a capias, or, 
by a warrant of arrest of the person of the 
defendant, with a clause therein, that, if he 
cannot he foimd, to attach his goods and 
chattels to the amount sued for, or, if such 
property cannot he found, to attach his cred- 
its and effects to the amount sued for, in 
the hands of the garnishees named therein; 
or, by a simple monition, in the nature of a 
summons, to appear and answer to the suit, 
as the libellant shall, in his- libel or informa- 
tion, pray for or elect." The provisions of 
this rule are to the effect, that, in any suit 
in personam, whenever, for any reason, the 
defendant cannot be found, his goods and 
chattels, to the amount sued for, may be at- 
tached, and, in default of any such, his cred- 
its and efCects, to the amount sued for, In 
the hands of garnishees, may be attached. 
The rule provides for an attachment of goods 
and chattels, and of credits and effects, only 
in cases where the defendant cannot be 
found. It was promulgated by the supreme 
court, imder what that com-t regarded as be- 
ing authority to that effect conferred upon it 
by the 6th section of the act of August 23, 
1842 (5 Stat 518). The supreme coiurt mani- 
festly regarded it as settled law, that, in a 
civil cause of admiralty and maritime juris- 
diction, in personam, a district court of the 
United States can acquire jm*isdiction of the 
cause, by serving an attachment on the 
goods and chattels, or the credits and effects, 
of the defendant within its jm'isdiction, 
where the defendant cannot be found per- 
sonally within such jmrisdiction. This view 
as to the admiralty jurisdiction was thus 
promulgated in March, 1845, notwithstand- 
ing the decision in the case of Toland v. 
Sprague, 12 Pet [37 U. S.] 300, in 1838, to 
the effect, that, in a civil suit, not in ad- 
miralty, brought originally in a circuit court 
of the United States, by a plaintiff against 
a defendant, an attachment of property, to 
compel the appearance of the defendant, can 
be made only where the defendant is an in- 
habitant of, or found within, the United 
States, and is thus amenable to the process 
of such court in personam, and not where he 
is an alien or a citizen resident abroad, at 
the commencement of the suit, and has no 
hihabitancy in the United States. 

The exercise of jurisdiction in admiralty, 
through the service of such process as is 
provided for by the 2d rule, was held by the 
supreme court to be a rightful exercise there- 
of, under the constitution and laws of the 
United States, as early as the year 1825, in 
the case of Manro v. Almeida, 10 Wheat [23 
U. S.] 473. The court held, that the use of 
the process of attachment in the admiralty 
had the highest sanction, as well in princi- 
ple as convenience; that such process had 
the clearest sanction in the practice of the 
civil law; that it was unquestionably legal in 
the courts of admiralty of the United States, 
prior to the passage of the process act of 
May 8, 1792 (1 Stat 275); that there is noth- 
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ing in that act to preclude its use; and that 
it is agreeable to the principles, rules and 
usages which belong to coturts of admiralty, 
within the language of the 2d section of that 
act The court cites in support of this view 
Gierke, Praxis Adm., by Hall (titles 28 and 
32),— a book which it pronounces to be a 
work of "respectable authority and remote 
orighi." The entire title 28, in Gierke, is as 
follows (Baltimore Ed., 1809): "Title 28. Of 
the warrant to be impetrated in rem, where 
the debtor absconds or is absent from the 
realm. All that was written in the preced- 
ing titles is to be understood as applicable 
to cases in which the defendant is actually 
arrested to respond in a civil cause. But if 
he has concealed himself, or- has absconded 
from the kingdom, so that he cannot be ar- 
rested, if he have any goods, merchandise, 
ship or vessel upon the sea, or within the 
ebb and flow of the sea, and within the ju- 
risdiction of the lord high admiral, a warrant 
is to be impetrated to this effect viz.: *to 
attach such goods or such ship of D., the de- 
fendant, in whose hands soever they may 
be, and to cite the saia D- specially as the 
owner, and all others who claim any right or 
title to them, to be and -appear on a certain 
day, to answer unto P. in a civil and mari- 
time cause.' " This passage is held by the 
coiurt to be authority for issuing the process 
of attachment in a case where the defendant 
has concealed himself, or absconded from 
the kingdom, which was the case then be- 
fore the court, it being stated in the libel 
that the defendant had absconded from the 
United States, and fled beyond the jurisdic- 
tion of the coiurt The court also holds, that, 
by title 32 of Gierke, it is consistent with the 
practice of the admiralty, in cases where 
there is no properly which the officer can at- 
tach by manucaption, to proceed to attach 
goods or credits in the hands of third per- 
sons, by means of the simple service of a 
notice. The enthre title 32 in Gierke (same 
edition) is as foUows: "Title 32. The man- 
ner of attaching goods or debts in the hands 
of others, to which the officer cannot have 
access. Sometimes the person who, by loan or 
other maritime contract, is indebted to anoth- 
er, cannot be approached so as to be ar- 
rested, nor has he any property, which the 
officer can attach. Yet, you may be inform- 
ed of persons, in whose hands there are 
goods which belong to your debtor, or who 
may be indebted to him. In such a case you 
may obtain a warrant similar to that which 
is mentioned in title 28, 'of other manner of 
proceeding,' &c. And the officer may go to 
the person in whose possession the goods 
are deposited, or who is indebted to your 
debtor, or which are liable or responsible to 
your debtor, and attach such goods or cred- 
its in his hands. He is to cite that person 
and all others to appear as before prescribed 
in title 28. It is to be noted that in this war- 
rant the words, 'the goods, debts, or suras 
of money belonging to a certain R., and be- 
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ing in the hands of the aforesaid person,' 
are to be included. These words are omitted 
in the case or warrant which was before 
mentioned." 

It was contended, on this motion, by the 
counsel for the garnishees, that title 28 of 
Gierke, and the decision in Manro v. Almeida 
[supra], go no further than to hold that the 
process of attachment is proper in a civil 
cause in personam in admiralty, whei-e the 
defendant has concealed himself, or has ab- 
sconded, and not in a case like the present, 
where he is merely absent and cannot be 
properly said to have concealed himself, or 
to have absconded. It is to be noted, how- 
ever, that title 32 speaks of any inability to 
approach the defendant so as to arrest him; 
and the translator, air. HaU, in a note to title 
28, says: "This proceeding is in the nature of 
the process of foreign attachments under the 
custom of London, which has been introduced 
into most, if not all, of the states, wiHi great 
advantage and success. Its object is to com- 
pel the appearance of an absent or abscond- 
ing debtor, and, in case he does appear, to 
satisfy the debt out of his effects and cred- 
its." So, also, the caption of title 28 an- 
nounces, that that title relates to the war- 
rant to be impetrated where the debtor ab- 
sconds or is absent from the realm. Where 
the caption of the title thus draws a dis- 
tinction between absconding and absence, in 
a manner to show that both are to be treated 
of in the title— absence following upon ab- 
sconding, and absence without absconding— 
and it is found that the text of the title does 
not speak of absence without absconding, but 
only speaks of concealment or absconding, 
it would be natural to suppose that some part 
of either the caption or the text has not 
been correctly translated. The Baltimore edi- 
tion of 1809, which is a translation in Eng- 
lish, is the one referred to in Manro v. Al- 
meida. Francis Gierke was registrar of the 
court of arches during the reign of Queen 
Elizabeth. His work, "Praxis Supremae Cu- 
riae Admiralitatis" was first printed in 1679. 
It was in Latin, A fifth edition, in Latin, 
was published in 1791. This was a very cor- 
rect edition, and is the one from which the 
translation by Mr. Hall, which is the Balti- 
more edition of 1809, was made. I have re- 
curred to this fifth edition in Latin, and find 
some manifest errors in the translation by Mr. 
Hall of title 28. The caption of title 28 is as 
follows: "Alius modus proeedendi in causa 
civili, si reus aere alieno gravatus se absent- 
averit, quo minus actio contra eum possit in- 
stitui; et primo de warranto in hoc easu im- 
petrando." This caption Mr. Hall translates 
as foUows: "Of the warrant to be impetrat- 
ed in rem, where the debtor absconds or is 
absent from the -realm." The true transla- 
tion is this: "Another method of proceed- 
ing in a civil cause, if the defendant debtor 
shall have absented himself, so that an ac- 
tion cannot be instituted against him; and 
first of the warrant to be obtained in this 



F case." The Latin words in the caption are 
"se absentaverit" These are translated by 
Mr. Hall, "absconds or is absent from the 
realm." The proper translation is, "shall 
have absented himself." The words do not 
properly involve the idea of absconding, in 
the sense of halving been within the jurisdic- 
tion and having departed from it furtively, 
or malo animo. To absent one's self, is no 
more than to be absent, or to keep one's self 
absent, or away, or out of the jurisdiction, 
without any reference to ever having been 
within the jmrisdietion. So, also, in titie 28, 
the Latin sentence is: "Sed si reus ita latit- 
averit vel abfuerit extra regnum, quo minus 
possit arrestari; tunc si," «S:c. This is trans- 
lated by Mr. Hall thus: "But if he has con- 
cealed himself or has absconded from the 
Itingdom, so that he cannot be ai-rested, if" 
&c. The true translation is this: "Bui, if 
the defendant shall have concealed himself, 
or shall have been absent out of the realm, 
so that he cannot be arrested; then, if" &c. 
The words, "abfuerit extra regnum," Mr, 
HaU translates, "has absconded &om the 
kingdom." The proper translation is, "shall 
have been absent out of the realm." "Ab- 
esse extra regnum," means merely, to be ab- 
sent from or out of the realm; that is, not 
to be present within the realm. That Mr. 
Hall himself, notwithstanding the appaient 
meaning of the language of his translation 
of the text of title 28, imderstood that the 
proceeding provided for in that titie applied 
to absence as well as to absconding, is shown 
by his statement, before cited, in his note to 
that titie, that the object of the proceeding 
is, to compel the appearance of an absent or 
absconding debtor. He must, therefore, have 
understood the word "abfuerit" as including 
absence in any way, as well as absence by 
absconding. In title 32, the Latin words are: 
"non potest conveniri, ut eum possis arrest- 
are." These words ]Mr. Hall translates, "can- 
not be approached, so as to be arrested." It 
would be more literally accurate to say, "can- 
not be reached, (or found), so that you may 
arrest him." In either case, the language of 
titie 32 is such as to show that the proceed- 
ing provided for is to be used whenever the 
defendant cannot be reached or found, 
whether he is absent by absconding, or ab- 
sent without absconding. 

No sound difference in principle can be 
maintained between the propriety of resort- 
ing to the species of attachment refen-ed to, 
in a case where the defendant is absent fi-om 
the jurisdiction by absconding, and in other 
cases of absence. There is equally, in all 
cases, the want of proper personal service of 
process on the defendant, and the absence of 
the defendant from the jurisdiction, and the 
presence of attachable property within the 
jurisdiction. 

The practice of issuing a foreign attach- 
ment against the property of a respondent in 
the hands of third persons, in order to com- 
pel the appearance of the respondent in a 
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suit in. personam, and to apply such prop- 
erty to the satisfaction of the decree in the 
suit, has been, it is understood, the practice 
recognized and used as appropriate in civil 
suits in admiralty, in the admuralty courts 
in the southern district of New York and in 
Massachusetts— two of the principal admiral- 
ty tribunals of original jurisdiction in the 
United States— for a series of years. In 
Reed v. Hussey [Case No. 11,646], decided 
in 1836, the practice is referred to as settled 
on the authority of Gierke, and of the case 
of Manro v. Almeida. It is also recognized 
in Shorey v. Runnell [Case No. 12,807], de- 
cided in 1858. The whole subject was re- 
viewed by Judge Benedict, in 1867, in the 
disti'iet court for the eastern district of New 
York, in the case of Atkins v. Fibre Disinte- 
grating Co. [Id. 600], and the lawfulness and 
propriety of the practice, especially under 
the provisions of the 2d rule in admiralty 
prescribed by the supreme court, was upheld 
in an exhaustive and conclusive opinion. 

The power to issue the process of foreign 
attachment in a civil suit in the admiralty 
against a citizen of the United States, and 
an inhabitant of the United States, not an 
inhabitant of the district where tne process 
was issued, and not found therem at the 
time of serving the process, but a citizen of 
a state other than the state embracing such 
district, and domicilated in the state of 
which he was so a citizen, was denied by 
the disti-ict court for the district of Cali- 
fornia, in 1852, in the case of Wilson v. 
Pierce [Id. 17,826], on the ground that the 
suit was a suit against an inhabitant of the 
United States, commenced by original pro- 
cess, and, as such, within the prohibition of 
the 11th section of the act of 1789. Strictly, 
that ease does not cover the present one, as 
the resf)ondent here is not an inhabitant of 
the United States. The court, in that case, 
holds, that the process of foreign attach- 
ment is in accordance with the principles, 
rules and usages of courts of admiralty; 
that the decision in Manro v. Almeida was 
Hmited, however, to the point, that the pro- 
cess of foreign attachment could Issue 
against the credits and effects of an abscond- 
ing debtor who had fled beyond the jurisdic- 
tion; that the case of a similar process 
against an inhabitant of the United States, 
and a resident of another district, was not 
before the supreme com't in that case, and 
is within the prohibition of the said 11th 
section; and that the 2d rule in admiralty, 
if it conflicts with the 11th section, must 
yield to it 

In the case of Blair v. Bemis [Case No. 1,- 
484], in 1863, in the district court for Con- 
necticut, in a civil suit in admiralty against 
inhabitants of the district of Massachusetts, 
none of whom were found in the district 
of Connecticut at the time of serving the 
writ, the same views were held as in Wilson 
V. Pierce [supra]. 

These two cases are opposed to the genei-al 
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current of authority, and to the understand- 
ing and practice of the profession. Mr. 
Justice Story, who was a member of the 
court when Manro v. Almeida was decided, 
says, in Clarke v. New Jersey Steam Nav, 
Co. [Case No. 2,859], decided in 1841, that, 
ever since the case of Manro v. Almeida, it 
has not been doubted, that the process of at- 
tachment well lies, in an admu-alty suit, 
against the property of private persons, 
whose property is found within the disti-ict, 
although their persons may not be found 
therein, as well to enforce their appearance 
to the suit, as to apply it in satisfaction of 
the decree rendered in the suit, and that 
the very point decided in that case was, that 
the jurisdiction of courts of admiralty might 
be executed not only against persons found 
within the district, but also by attachment 
against their property found within the dis- 
trict, although the persons are not there. 
Professor Parsons, in his work on Maritime 
Law (volume 2, bk. 4, Ed. 1859, p. 685, c. 3, 
§ 2), says that, in Manro v. Almeida, the 
question was considered as to the power of 
the court to grant an attachment of goods 
when the defendant was out of the jurisdic- 
tion, and the power was asserted by the 
court. He refers to the decision in Wilson 
V. Pierce [supra], and says that he does not 
consider it to be correct, and has no doubt 
that a person who resides out of a certain 
district may be sued in admiralty in that 
district, if he has property there which can 
be there attached; that a suit in admiralty 
is not a civil suit, within the meaning of 
that term in the 11th section of the act of 
1789; and that, until the decision in Wilson 
V. Pierce, it was never doubted that the 
rule established in Mam-o v. Almeida, in 
respect to a person who had absconded, ap- 
plied to every case where the defendant was 
out of the jurisdiction. These views are re- 
iterated by Professor Parsons, in his work 
on Shipping and Admiralty (volume 2, bk. 
3, Ed. 1869, p. 390, c. 3, § 2), and the case 
of Atkins v. Fibre Disintegrating Co. [supra] 
is cited by him as sustaining those views. 

I have no doubt of the jurisdiction of this 
court in this case, acquired in the manner 
referred to. If I regarded it as doubtful, I 
should not be wlUing, in view of the weight 
of authority in favor of it, to set aside the 
attachments on motion. So grave a question 
as that of jurisdiction ought not to be dis- 
posed of on a motion, but ought to be pre- 
sented by pleading or at the trial, and in a 
formal manner. Dennistoun v. Draper [Case 
No. 3,804]; Cartwright v. The Othello [Id. 2,- 
483]. When it is so presented, the benefit of a 
review in regard to it can certainly be se- 
cured, while the right of the libellants to 
such review might be doubtful if the at- 
tachments were to be discharged on motion. 
The motion is denied. 

[NOTE. The case was heard and decided on 
the merits at the April term, 1873. See Case 
No. 3.509.] 
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Foreign Attachment— Gaknishees — Effect op 
A Deckee in a Pbize Case— Notice to Master 
— Party- Estoppel — Practice — Answers to 
Interrogatories — Evidence. 

1. A libel in prize was filed, in June, 1865, 
against the steamer Wren, in the district of 
Florida. The master, S., appeared and filed a 
cijum, as bailee for the owner, alleging that L., 
a British subject, was the owner, as appeared 
by the register of the steamer. The district 
court condemned the vessel as enemies' prop- 
erty, and a writ of venditioni exponas was is- 
sued, and the vessel was sold, and the proceeds 
were deposited with the assistant treasurer of 
the United States, in New York, subject to the 
order of the court. An appeal was taken from 
mat decree to the supreme court of the United 
States, which reversed the decree, and direct- 
ed restitution of the vessel to the claimant. P. 
and T., attorneys, in New York, directed and 
had charge of this appeal, and paid the ex- 
penses of it, and obtained the mandate of the 
supreme court. They then obtained a power of 
attorney from L. and S., authorizing them to 
collect the proceeds of the Wren, and receive 
the restitution decreed. After the decree in the 
supreme court, but before the mandate was 
filed, 0. and others, the present libellants, by 
their proctor, W., filed a libel, in the district 
court of Florida, against L., and issued a for- 
eign attachment against the proceeds of the 
Wren, as his property. F. and T. thereafter 
employed an attorney in Florida, who filed the 
mandate and a copy of the power of attorney 
from L. and S. to them, and entered a final 
decree in the prize case, directing the payment 
of the money to L., claimant. The same at- 
torney also entered a special appearance for L., 
as respondent, in the suit brought by C. and 
others, and moved to dissolve the attachment. 
In the mean time, negotiations took place be- 
tween W., the attorney for C. and others, at 
New York, and F. and T., looking to a removal 
of that second litigation to New York, and it 
was agreed that W. should make no objection 
to the removal of the fund to New York, and 
that F. and T. should receive it under their 
power from I/, and S., and hold it long enough 
to enable W. to take such legal steps as he 
might be advised Accordingly, instructions to 
that effect were sent to Florida, the attachment 
there was dissolved on the entry of an abso- 
lute appearance for L., and the funds were paid 
to F, and T., in New York. Thereupon this 
suit was commenced by W., for 0. and others, 
against L., and a foreign attachment was issued 
against these funds in the hands of F. and T., 
as the property of L., and the funds were duly 
attached. F. and T. thereupon appeared, on 
the return of the attachment. Interrogatories 
to them were filed, to which they filed answers, 
denying that they had any funds of It. in their 
hands, and setting up, tiiat, before the com- 
mencement of the prize suit, the Wren had been 
sold by li. to one P.; that they had acted, 
in all that they had done, as attorneys for P., 
and had never been retained by L., and that the 
proceeds in question were the property of P., 
and not of L. This issue being brought to trial, 
the libellants offered in evidence the complete 
record in the prize case," and the record in the 
other suit in the Florida court, and proof of 
the agreement between W. and F. and T. F. 

^ [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission. 7 Am. Law Rev. 
762, contains only a partial report] 

' [Reversed in Case No. 3,510.] 
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and T. then offered in evidence their own 
answers to the libellants* interrogatories, and 
a bill of sale of the Wren from L. to P., dated 
and recorded before the commencement of the 
prize suit, and proof of their retainer by P., 
and not by L. P. was a member of the firm 
of Frazer. Trenholm & Co., agents of the Con- 
federate States, at Liverpool. Beld, that the 
answers of F. and T. to the interrogatories ad- 
dressed to them by the libellants were not 
evidence m their favor. 
[Cited in Havermeyers & E. Refining Co. v. 

Compania Transatlantica Espanola, 43 Fed. 

yi.j 

2. That the final judgment in the prize case 
was a judgment that the Wren was the prop- 
erty of L. 

3. That neither P. nor F. and T., who had 
procured that judgment to be rendered, could 
be heard now to allege the contrary of the fact 
there adjudged. 

1. ^A T^^^ ^', ^^^ ^- ■"'ere estopped by what 
had taken place between them and W., from 
saying, in this suit, that the proceeds of the 
Wren were not the property of L. 

5. Notice of a prize suit against a vessel, giv- 
en to her master, is notice to her real owner, 
and he is a party to such prize suit. 

6. The claimant of a vessel, seized as prize of 
war, is allowed to give the papers of the ves- 
sel in evidence, and is, therefore, bound to see 
that they are true papers. 

The question in. this case was, whether 
the libellants [John N. CusMng and others], 
under the attachments issued herein, and 
levied on certain moneys in the hands of 
Foster and Thomson, as garnishees, were 
entitled to regard such moneys, for the pur- 
poses of such attachments, as having been, 
when such attachments were levied, the mon- 
eys of the respondent, John Laird, the young- 
er. The libel was filed to recover damages 
for an alleged maritime tort After the issu- 
ing of the process, several motions were made 
respecting the attachments and the returns 
to them, which axe reported in 4 Ben. 70 
[Gushing v. Laird, Case No. 3,508]. Foster 
and Thomson, the garnishees, having ap- 
peared and filed an answer denying the pos- 
session of any funds belonging to Laird, the 
respondent in the action, interrogatories to 
them were filed by the libellants, and their 
answers to those interrogatories were also 
filed. On the trial of the issue between them 
and the libellants, the former offered in evi- 
dence their answers to the interrogatories. 
These were excluded by the court, which 
held that the answers of garnishees to in- 
terrogatories proposed to tliem by the libel- 
lants were not evidence in favor of the gar- 
nishees. The facts of the case sufficiently 
appear from the arguments of counsel and 
the opinion of the court 

E. H. Owen, on behalf of the garnishees, 
presented to the court the following points: 

I. The libeUants must establish, by com- 
petent testimony, that the proceeds in ques- 
tion were the property of the respondent at 
the time the attachment was served on the 
garnishees. The burden of proof is upon 
them to do this. 

1. There is no oral testimony upon the sub- 
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ject showing or tending to sliow tliat fact 
All that the libellants rely upon to establish 
it is, that the master of the steamer, in and 
by his claim in the prize suit, stated that, 
as he was informed and believed, the steam- 
er belonged to the respondent. But that in 
itself is not sufficient The libellants have 
no greater rights to the proceeds than the 
respondent If, under the testimony in this 
case, he could not recover the same from 
Prioleau, then they cannot Drake, Attachm. 
§ 4oS. 

2. It is manifest that iipon the evidence 
herein, the respondent could not recover 
these proceeds from Prioleau. Having sold 
and conveyed the steamer to Prioleau, in 
good faith, and by a valid and legal bill of 
sale, and having received a full and valuable 
consideration therefor, which he still retains, 
it would be unconscionable and unjust in him 
to claim these proceeds, and such a claim 
would not be allowed, or even tolerated, by 
this court 

3. But, to evade such an apparent and 
gi-oss wrong, the libellants invoke the record 
in the prize suit as a technical estoppel. It 
is claimed by them, that it was adjudicated 
in that suit, that the steamer belonged to 
the respondent and therefoi-e Prioleau is es- 
topped to deny it in this action. This the 
garnishees deny. The libellants have no 
more right in law or equity to insist upon 
such estoppel, than the respondent would 
have if he were prosecuting to recover these 
proceeds; and to allow him to use it as 
against Prioleau, would be in the highest 
degree unjust An estoppel should not be 
employed to shut out and exclude the truth, 
nor where its use will work a wrong or 
cause injustice. Its whole force and effect 
are to preclude parties, and those in privity 
with them, from unsettling a matter which 
they have in solemn form admitted and 
adopted, or which has been actually adjudi- 
cated. And it cannot be seriously contend- 
ed, that the prize suit settled, or was intend- 
ed to settle, the ownership of the steamer as 
between Prioleau and the respondent Its 
whole object and purpose was to determine 
the status of the vessel, that is, whether she 
was owned by enemies of the government, 
or had violated the blockade, and so was a 
lawful prize of war. 

II. But, the decree or sentence offered by 
way of estoppel is not admissible for the 
purpose of establishuig the respondent's title 
to the proceeds, nor does it estop Prioleau 
from setting up his title thereto. 

1. It is res inter alios acta. The suit 
wherein it was pronounced was between oth- 
er and different parties, the issue was differ- 
ent, and the suit was brought for a different 
purpose, and therefore inadmissible. Asp- 
den V. Nixon, 4 How. [45 U. S.] 467, 499. 

2. Even as a sentence of a prize court hav- 
ing exclusive jm-isdiction of the matter in 
controversy, it is inadmissible, because it does 
not purport to adjudicate the question of the 

6FED.CAS. — 65 
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actual ownership of the steamer. In deter- 
mining what was adjudicated in that suit 
this court should not look at the testimony 
contained in the prmted record, nor at the 
briefs and points of counsel, nor even at the 
decision of the supreme court, all of which 
were offered and received under objection, 
and should now be excluded. But it must 
look at and examine simply the sentence. 
The law upon this subject is well settled. 
Fisher v. Ogle, 1 Camp. 418; Daigleish v. 
Hodgson, 7 Bing. 495; Bradstreet v. Neptune 
Ins. Go. [Case No. 1,793]; Calvert v. Bovill, 
7 Term R. 523; Christie v. Seeretan, S Term 
R. 192; Ocean Ins. Co. v. Francis, 2 "Wend. 
64, 68, 69; -Bigelow, Estop, pp. 164, 185. 

3. Upon examining the sentence of the dis- 
trict com-t, it appears that that court did 
not adjudge that the steamer, when cap- 
tured, was owned by the respondent, nor 
that Prioleau was not her owTier. The libel 
did not allege that she was owned by the re- 
spondent It simply alleged that she had 
been captured and brought into Key "West, 
and that she was "lawful prize of war, and 
subject to condemnation and forfeiture as 
such." To this, Stiles, as master and bailee 
of the vessel, in his own name, filed a claim, 
denying that she was prize of war, and claim- 
ing her "for the owner thereof." This was 
all he had a right or could properly do, since 
he could not know, and did not pretend to 
know, to whom she belonged. It was the 
only proper pleading in the suit He, how- 
ever, added that the respondent was owner, 
as appeared by her register, and as he be- 
lieved, which was wholly unnecessary, and 
should be regarded as surplusage. The issue 
should have been, and was, in fact, simply, 
prize or no prize. Anything stated in the 
claim beyond that was "irregular and im- 
proper." The Cheshire [Case No. 2,655]; 
The John Gilpin [Id. 7,343]. 

This being the true issue, what did that 
court decide? The sentence, after errone- 
ously reciting that the master had interposed 
a claim "for and on accoimt of John Laird, 
the yoimger," and that it appeared to the 
com-t that the steamer, her taclde, etc., were, 
at the time of capture, the property of ene- 
mies of the United States, proceeds as fol- 
lows: "It is now ordered, adjudged and de- 
creed, that the steamer "Wren, her. tackle, ap- 
' parel, fm-niture, and cargo be condemned and 
forfeited to the United States, as lawful 
prize of war." There is nothing in this sen- 
tence which adjudicates that the steamer 
was the' property of the respondent, which 
was indispensable to make it an estoppel in 
this suit and as against Prioleau. 

In the case of Fisher v. Ogle, cited above, 
and which is a leading case, it appeared that 
the ship Juno had been captm'ed by a French 
privateer, carried into Martinique, and there 
condemned in the vice admiralty court The 
vessel had been insured, being represented 
to be American. In an action on the policy, 
the defendant, to falsify the representation 
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of neutrality, gave in evidence the sentence 
of condemnation, wliich, after stating that, 
fi-om the papers on board, it resulted that the 
property belonj^ed to English merchants, 
who, to mask their property, borrowed the 
American flag, etc., etc., went on to declare 
the ship as good and lawful prize, and to con- 
fiscate her and her cargo to the profit of the 
captors, but without stating any specific 
grounds for the condemnation. Lord Ellen- 
borough held that the sentence did not say 
that the ship was not American, and that it 
was not evidence of what it does not specific- 
ally aflSrm; that, looldng at the adjudicative 
part of the sentence, nothing was stated as to 
the ship or her cargo not being American; 
and the record was excluded. This case was 
referred to, and fully approved by Mr. Jus- 
tice Story, m the case of Bradstreet v. Nep- 
tune Ins. Co., also cited above, who, speaking 
of such a sentence, says: "The facts and 
gi*ounds ought to appear ex directo, in order 
to estop the parties in interest from denying 
or questioning them. I agi-ee with Lord El- 
lenborough in Fisher v. Ogle, that courts of 
justice are not bound to fish out a meaning 
when sentences of this sort are produced be- 
fore them. Whatever points the sentence 
professes, ex delicto, to decide, they are 
bound to respect and admit to be conclusive. 
But, if the sentence be ambiguous or indeter- 
minate, as to the facts on which it proceeds, 
or as to the direct grounds of condemnation, 
the sentence ought not to be held conclusive." 
The ease of Dalgleish v. Hodgson, above cit- 
ed, is to the same general effect That case 
determines also that the sentence commences 
with the adjudicating clause. 

In the present case, it commences with the 
words, "It is now ordered," &c. That this 
is so appears also by the mandate, wherein 
the recital dt the dea*ee commences with 
these words. The district court did not, 
therefore, adjudge that the steamer was not 
the property of Prioleau, nor that she was 
the property of the respondent, and does not, 
therefore, estop Prioleau from setting up his 
title to the proceeds. 

4. iSTor did the supreme com-t adjudge that 
the steamer was not the property of Prioleau, 
or that she was the property of the respond- 
ent. The mandate, after reciting the decree 
of the distiict court (commencing with the 
words, "It is now ordered"), and that the 
cause had been heard, proceeds as follows: 
"It is now here ordered, adjudged and de- 
creed by this court, that the d,ecree of the said 
district court in this cause be, and the same 
is hereby, reversed; and it is further ordered, 
that the cause be, and the same is hereby, 
remanded to the said district com*t, with di- 
rections to restore the vessel and cargo to 
the claimant, without costs." This is aU. tliat 
is said, and there is not in this any adjudi- 
cation that the vessel belonged to the re- 
spondent, or that she did not belong to Prio- 
leau. Now there is an evident fallacy in the 
libellants' argument, "that upon such a libel 



and such a claim the sentence of the court 
established conclusively against all the 
world," that the steamer was owned by the 
respondent, so as to preclude inquii-y upon 
that subject in this court Allen v. U. S. 
[Case No. 2-iO]. The master had claimed 
the vessel "for the owner thereof," and the 
supreme court decreed restitution to the 
claimant but that did not affirm the property 
to be in him, nor in any person in particular. 
The district eom't had not given, as a reason 
for condemning the vessel, that she was 
owned by any one in particular. It merely 
stated, which was not ti*ue, that a claim 
had been filed by the master "for and on ac- 
count of John Laii-d, the younger, a- British 
subject" But it did not adjudge .that he 
was or was not the owner of the vessel. Nor 
was it necessai'y to do so in order to pro- 
noimce such sentence of condemnation. She 
was condemned as being enemies' property, 
and such condemnation was reversed on ap- 
peal. This case, therefore, comes clearly 
within those above cited, and, under the 
i-ulings therein, the record should be exclud- 
ed as immaterial and incompetent to prove 
the respondent's ownership of the property 
in the hands of the garnishees, or to estop 
Prioleau from asserting his title to the pro- 
ceeds. Allen V. U. S. [supra]; Millengar v. 
Hartupee, 6 Wall. [73 U. S.] 258. 

III. The garnishees, in obtaining the pro- 
ceeds, have not done anything which does, 
or can, in any manner estop Prioleau from al- 
leging his ownership thereto, nor which 
estops them from setting up such owner- 
ship against the libellants' claim. Repre- 
sentaljons to the libellants in regai-d to the 
ownership of the proceeds will not estop 
Prioleau from asserting his rights thereto. 
Drake, Attachm. § 629, and note a; Lewis v. 
Prenatt, 24 Ind. 98. But in fact, no such 
representations were made either by the gai-- 
nishees or by Prioleau. Merely obtaining and 
using the power of attorney from the re- 
spondent and Stiles did not acknoAvledge that 
the respondent had any right to or interest 
in the proceeds, or estop the garnishees or 
Prioleau from disputing his ownership. The 
power was executed by Stiles, the claimant, 
as well as the respondent. It was joint and 
several, and this com-t cannot find, fi-om the 
evidence, that the garnishees used the re- 
spondent's power in obtaining the proceeds. 
His power, as appeai-s hj the testimony, was 
obtained out of caution, for the convenience 
of the garnishees, to meet such obstacles, if 
any, as might arise from his name having 
been improperly inserted in the claim as the 
owner of the steamer. But he could not 
avail himself of this to recover the proceeds 
from Prioleau. He certainly could not do 
so, even if there had been a collusion between 
them to mask the real ownership of the ves- 
sel, and to have her pass as belonging to him 
as a citizen of a neutral government. Hav- 
ing obtained the proceeds, the respondent 
could not, if he would, recover the same fi"om 
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Prioleau. De Metton v. De Mello, 12 East, 
234; Drake, Attachm. § 458. 

rv. Nor did the order of the district court, 
entered on filing the mandate, directing the 
proceeds to be paid to "John Laird, claimant," 
establish, as against Prioleau, the fact that 
he Tvas owner of the vessel, or that he was 
the claimant. There was no adjudication on 
that question at that time; nor had there 
been any preyiously. The mandate directed 
that the proceeds be paid to the claimant, 
not to the respondent, and the disti-ict court 
had no right to assume the determination of 
that question. Stiles was, in fact, the claim- 
ant He claimed, as master and bailee for 
the owner, whoever he might be, and the 
mandate directed payment to be made to him 
as such claimant, Dockray, whose name ap- 
pears to have been inserted in the order as 
proctor for "John Laird, claimant herein," and 
who moved the court for a final decree, upon 
filing the mandate, had no authority so to 
appear for, or so to use the name of, the re- 
spondent His name was so used without 
the knowledge of Prioleax^ or of the gar- 
nishees. The fact that Dockray had so used 
it was not known to the garnishees until after 
they had received the proceeds, and so they 
did not acquiesce therein or ratify the same, 
by receiving the proceeds. Bell v. Cunning- 
ham, 3 Pet [28 TJ. S.] 289; Hays v. Stone, 
7 Hill, 128; Brass v. Worth, 40 Barb. 648, 
654. Moreover, the libellants cannot avail 
themselves of the acts of Dockray, to estab- 
lish, by way of estoppel in pais, the title of 
the respondent to the proceeds. They have 
not suffered any injiury by his acts or repre- 
sentations, nor by any acts or representa- 
tions of the garnishees. They have not part- 
ed with anything or lost any rights, and they 
are therefore "strangers," and not entitled to 
the benefit of the alleged estoppel. C!om. 
Dig. Estoppel, 0; Heane v. Hogers, 9 Bam. 
& C. 577; Dezell v. Odell, 3 HiU, 225. 

V. It was stated, in the pi-esence of the 
court, that Prioleau was a member of the 
firm of Fx-azer, Trenholm & Co., who were 
enemies of the government, and that if the 
supreme court had known this, it would have 
condemned the vessel as enemies' property. 
This, however, is mere conjecture. There is 
no evidence upon which such inference can 
be founded, and it is unjust towards Prioleau, 
who, for aught that appears in this case, was 
a neutral citizen, as well as the respondent. 
Nor is there any evidence that such firm was 
an enemy of the government. The libellants 
cannot import into this case evidence taken 
in other prize cases to establish this or any 
other fact Nor can this eomrt take judicial 
notice of what may have been proved in other 
cases between other and different parties. 
Seymour v. Marvin, 11 Barb. 85, 86. Wheth- 
er Prioleau was or was not an enemy of the 
government, or what the court would have 
directed if his true status in regard to the 
steamer had been known, is wholly imma- 
terial in deciding this case. 



yi. The libellants' claim to the proceeds 
should, therefore, be dismissed, and the suit 
also dismissed for want of jurisdiction. 

T. C. T. Buckley, also counsel for the gar- 
nishees, presented the following argument: 

Pursuant to the rules and practice of this 
com*t, Poster & Thomson, when cited as gar- 
nishees, filed their answer under oath, in 
which they say, that it is not true "that at 
the time of the service of the several pro- 
cesses in this action, or at any time since^ 
any goods, chattels, choses in action, prop- 
erty, credits or effects were in their hands, 
or under their control, belonging to the above 
respondent" 

It is conceded by the counsel for the libel- 
lants that the burden of establishing the pos- 
session of such funds rests upon them. But, 
on the facts disclosed by the uncontradicted 
evidence on both sides, it is established that 
such proceeds belong to Charles Kuhn Prio- 
leau, and not to the respondent Laird, The 
steamer Wren was built by John Laird, Jr.,. 
at Birkenhead, in the year 1864. Her con- 
struction was completed in the month of De- 
cember in that year, and the said Laird, being 
then her owner, registered her at Liverpool,, 
her home port, on the 24th of said month, 
and received from the customhouse author- 
ities a register, which accompanied the ves- 
sel. She then started upon a voyage and 
never got back to Liverpool. On the 3d day 
of January, 1865, Mr. Laird sold the saicE 
steamer, then on her voyage, to Charles K. 
Prioleau, who on that day paid him thei'efor 
the sum of £15,450 sterling, as appears by 
the bill of sale, read in evidence and marked 
"Exhibit No, 1," the execution and delivery 
of which was admitted on the trial. The 
transfer was duly registered in accordance 
with the laws of England, at the custom- 
house at Liverpool, as fully appears by Ex- 
hibit No. 2, which is in evidence in the cause. 

On the 13th of June, 1865, while on a 
voyage from Havana to Liverpool, her crew 
mutinied, took possession of the steamer, 
and ran her into Key West, whei'e she was 
libelled by the United States authorities as 
lawful prize of war, the government of the 
United States claiming the mutinous seizmre 
as the equivalent of a lawful capture. At 
that time she was commanded by one Ed- 
ward C. Stilus, who, in the discharge of his 
duties as master, put in a claim on behalf 
of the registered owner. Laird, Stiles having 
no information of the facts above recited, 
with reference to the change of titie, and hav- 
ing been placed in charge of the vessel as 
master only upon her departure from Ha- 
vana, two days before her capture. 

The vessel was condemned on the ground 
(as appears by the prize record) that at the 
time of capture, she belonged to enemies of 
the United States, the view of the govern- 
ment being, that she was the public prop- 
erty of the Confederate government. Subse- 
quent to this condemnation, Charles K. 
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Prioleau, through his agent, Mr. Sellar, re- 
tained Messi-s. Foster & Thomson. They, in 
the discharge of their duty, as Prioleau's 
counsel, caused the prize record to be re- 
moved to the United States supreme court 
by appeal, and employed counsel, with a 
Tiew to obtaining a reversal of the decree, 
in which they succeeded. It appears, by the 
opinion of the supreme court (see [The 
Wren] 6 Wall. [73 U. S.] 583, 586), that the 
decree below was reversed on the ground 
that the proof was insufficient to show that, 
at the time of the capture, the Wren (as 
was claimed by the United States) was the 
property of lie Confederate government 
Nothing was decided, or in that case was 
necessary to be decided, for the purposes 
either of affirmance or reversal, except the 
question of the property of the Confederate 
States; and any ownership of Laird is only 
referred to by the judge who delivered the 
opinion, as being a presumption inferable 
from the contents of the certificate of reg- 
istry found on boai'd the vessel. The man- 
date of the supreme com't reversed the judg- 
ment appealed from, and directed restitu- 
tion to the claimant. Stiles, who, by virtue of 
his position, was necessarily, in judgment of 
law, trustee for the actual owner of the ves- 
sel, whoever he might be, and who in this 
case, in fact, was Ghai'les K. Prioleau. An 
attempt was made by the United States of- 
ficials at Key West to interfere with the 
execution of the judgment of the supreme 
court, but, as it has no relevancy to the is- 
sue before the court, it need not be con- 
sidered. 

On the 2d day of July, 1868, for the pur- 
pose of collecting the proceeds on behalf of 
their client, Mr. Prioleau, Sir. Thomson 
caused to be prepared a power of attorney 
from Stiles, the claimant, in which, evident- 
ly for greater caution, is insei'ted as well 
liie name of the registered owner, Laird, 
and the same was sent by him to Mr. F. A. 
Dockray, whom he retained to collect and 
remit the proceeds referred to in the power. 
At that time, the libellants had filed a libel 
in the district court, in Florida, against Mr. 
Laird, for the same cause of action as that 
embraced in the present suit, and were seek- 
ing, under process of foreign attachment, to 
arrest the proceeds of the Wren in the reg- 
istry of the court there, and the validity of 
such attachment was contested. Some ne- 
gotiation ensued between Mr. Thomson and 
the resident counsel of the libellants, Mr. 
Wai*d, which resulted in a letter from Mr. 
Thomson to Mr. Ward, written by mutual 
an-angement, and containing a suggestion 
that Foster & Thomson should draw the 
funds (meaning the proceeds of the Wren 
in the registry) under their authority from 
the claimants. Laird and Stiles, and keep the 
proceeds in their hands sufficiently long to 
enable Mr. Ward to serve upon them any 
process that he might be advised. 

Mr. Thomson testified, that when, in this 



letter, he used the expression "claimants. 
Laird and Stiles," he referred to them as be- 
ing the parties named in tne record of the 
supreme court, and not as actual claimants 
of the fund. It fm-ther appeai-ed, from his 
evidence, that he never knew or had any 
communication or correspondence, written or 
verbal, with the respondent. Laird, but acted 
throughout, in the whole proceeding, as the 
representative of Mr. Prioleau, through his 
agent, Mr. David P. Sellar, and that the pow- 
er of attorney referred to in his letter to Mr. 
Ward was received by him from Elr. Prioleau 
through Mr. Sellar. Under the arrangement 
referred to in the letter, as explained by Mr. 
Thomson in his testimony, the money was re- 
ceived, no stipulation, or understanding, or 
agreement being claimed to exist outside of 
the promise of the letter, which was fully act- 
ed up to by Messrs. Foster & Thomson, viz., 
to keep the proceeds long enough to enable 
Mr. Ward to attach them here if he could. 
The obvious advantage resulting to Mr. 
Ward, and sought for by him, was that, in 
Florida, the funds were in custody of the 
law, and here they were not. Mr. Thomson 
testifies, that there was no stipulation made 
and'entered into between him and Mr. Ward, 
in reference to any appearance being given 
either in Florida or here for Laird, and the 
appearance which, on the face of the Florida 
record, seems to have been given by Mr. 
Dockray, was utterly without authority, and 
unknown to Foster & Thomson until the re- 
ceipt of his letter of apology, which did not 
come to hand until after they had drawn the 
large check. , 

First Point Under this process of garnish- 
ment the libellants have no gi-eater rights 
against Foster & Thomson than Laird him- 
self could have. If Laird could not sue them 
for the proceeds of the Wren and recover, 
they cannot be held under the attachment ■ 

1. It is settled law, that it must be affirma- 
tively established that the gai-nishees have 
property. No presumption can be indulged 
in. Ben. Adm. (2d Ed.) §§ 427, 459; Drake, 
Attachm. §§ 458, 461. 

2. Even a direct representation made by 
the garnishee to the creditor, as to funds, if 
any had been made, would not estop the gar- 
nishee, when cited under an attachment, 
from showing the true state of the case. 
Drake, Attachm. § 629a. 

Second Point As between Laird and Prio- 
leau, Laird could not d.ther have or enforce 
any claim to the proceeds of the Wren, which 
he had sold, and for which he had been fully 
paid. 

1. Payment to Prioleau would have been a 
perfect defence at law to Foster & Thomson, 
if sued by Laird. 

2. As trustee, holding the legal title, Laird 
would have been compellable, in equity, to 
furnish Prioleau with the means of collecting 
the fund in question. 

3. His intervention was, therefore, nothing 
more than that of a nominal party signing 
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formally a receipt for a fund in wliieli lie had 
no pei-sonal interest, and which he was 
liound to see came into the hands of the rep- 
resentative of his vendee. 

Third Point The libellants* attempted ap- 
propriation of Mr. Prioleau's property cannot 
he maintained. The proceedings in prize, 
shown by the record, do not estop Prioleau, 
the true owner of the fund, from showing his 
ownership, in a collateral controversy be- 
tween persons who are neither parties or 
privies to such proceedings in prize. As 
against Mr. Prioleau there cannot exist any 
fjstoppel in pais. 

1. No case has ever held that, in a contest 
between strangers to a record in prize, the 
real owner of the property, in a collateral 
conti'oversy, is estopped froiu showing facts, 
in reference to his title, which were not be- 
fore the prize court. The vice of the libel- 
lants' argument is, that it overlooks the dis- 
tinction between the case where title is 
claimed du'ectly nnder the decree and the 
case now before the court His counsel rely 
on loose expressions found in text-books and 
opinions, without examining the facts of the 
particular cases cited. To illustrate and en- 
force the above proposition, reference is es- 
pecially made to the case of Maley v. Shat- 
tuck, 3 Oraneh [7 U. S.] 458, 4S7, where Mar- 
shall, 0. J., held, that the sentence of a prize 
court was not conclusive on a question of 
title arising in a subsequent proceeding. It 
Is also laid down, in PhillipB on Evidence, 
that the decision of a prize com*t is an es- 
toppel only as to the point put in issue and 
directly determined.,- 1 Phil. Ev. p. 334, and 
note 027. 

2. The weU settled rule is, that, to work 
an estoppel by a record, the parties and sub- 
ject-matter must be the same. See Clem- 
ens v. Clemens, 37 N. Y. 74. 

3. The supreme court itself, in a case sim- 
ilarly situated, did not hold a special pro- 
ceeding an estoppel. Millinger v. Hartuple, 
G Wall. [73 U. S.] 258. 

4. It cannot, for one moment, be disputed, 
if Laurd, himself, had coUected the money, 
and had paid it over to an agent of Mr. 
Prioleau's, he, Prioleau, being the beneficiary 
and equitable owner of the money so paid 
over, that, in the agent's hands, the property 
in that money could not be changed back 
again to Laird by any determination as to 
Laii-d's title to the fund before it was paid 
over. This is precisely this case; the pro- 
ceeds of the Wren, when received by Foster 
& Thomson, the agents of Prioleau, were, in 
fact, in the possession of Prioleau himself, 
and this money cannot be taken, under this 
process, out of the hands of Foster & Thom- 
son, unless it could be taken out of Prioleau's 
poclcet, in an action by Laird. 

5. There is no estoppel in the case; both 
parties stood on equal ground; no repre- 
sentation was made by the garnishees, of any 
matter of fact 

G. The motives which led either side to con- 
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sent to the withdrawal of the fund from 
Florida are not material. By tacit arrange- 
ment the motives of the parties were left mu- 
tually undisclosed, and it is not for the court 
to speculate as to what they were. 

Something was said, in the argument, that, 
if air. Prioleau's claim to this money had 
been presented to the com-t at Washington, 
or in Florida, the result of the original con- 
troversy would have been different There 
is nothing, in the judgment of the com-t 
on appeal, or in the facts of the case, which 
warrants such a presumption, but it is diffi- 
cult to see how that can inure to tlie benefit 
of these attaching creditors, who are abso- 
lute sti'angers, in law and in fact, to the pro- 
ceedings in the prize court 

Fifth Point The garnishees should be dis- 
charged, with costs. 

E. D. Benedict and J. Langdon Ward, for 
the libellants, presented the following argu- 
ment: 

Fh;st Point The question before this court 
is, whether John Lahrd, the younger, was the 
owner of the proceeds of the Wren when 
they came into the hands of these garnishees. 
The libellants, for proof that he was such 
ownei", rely mainly upon the record evidence 
of the judgment of the prize court In con- 
sidering this evidence, two questions arise, 
namely: (1) What did the com-t decide? (2) 
What is the effect of that decision? 

Second Point The supreme com-t decided' 
that the Wren was the property of John 
Laird, Jr. 

(a) The Wren was libelled simply as 
prize. The master daimed her, as bailee 
of said Laird, a British subject, as owner, 
and for and on account of said Laird, and 
the com-t decided that the Wren was the 
property of enemies of the United States. 
The question before the supreme court on 
the appeal, therefore, was only this, "wheth- 
er the vessel was owned by said Laird, a 
British subject or by enemies of the United 
States?" This was tlie point argued by coun- 
sel, and was the very point decided by the 
com-t See [The Wren] 6 Wall. [73 U. S.] 
586. The court say: "The certificate shows 
that the claimant is the builder and owner. 
* * * The claimant not only built the ves- 
sel, but put his master in command. « * * 
These acts, in connection with the registry, 
afford strong evidence that the title of the 
vessel was in the claimant" Whom did the 
supreme court mean by "the claimant?" 
They meant John Laird, Jr. Not Stiles, for 
he did not build the vessel or put any mas- 
ter in charge of her. Not Prioleau, for he 
did not appear. The garnishees, who now 
claim to have represented him, were careful 
to keep any such idea from the mind of the 
supreme com-t They stood by, and their 
principal stood by, in their persons, and 
heard the supreme coxurt say: "The title to 
this vessel is in the claimant" They knew 
that the supreme court meant, by "the claim- 
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ant," John Jolin Laird, Jr., and, when the 
mandate of that court directed the vessel 
to be restored "to the claimant," they knew 
that that mandate meant to restore it to John 
Laird, Jr., and to him alone. And thereupon 
they proem-ed the decree of the district court 
in Florida, which decreed that the money 
should be restored to John Laird, Jr. The 
sole foundation of this decree was, that the 
supreme com-t had found, as a fact, that, 
when the Wren was seized, she was the 
property of John Lah-d, Jr., and of no one 
else. 

(b) The supreme com-t not only actiially 
did decide this question, but were compelled 
to decide it. As the counsel for the gar- 
nishees aptly puts it, "the whole object and 
pm-pose of the prize suit was to determine 
the status of the vessel." She was libelled as 
prize. All the world were cited to appear 
and interpose their claims to her. Laird 
alone appeared, and claimed her as his. Ev- 
ery one else, by their silence, gave up to 
him such claim on her as they had. The 
disti-ict condemned her^-as enemy's property. 
This decree necessarily negatived Laird's 
claim of ownership, and from it Laird ap- 
pealed. The supreme court, in order to de- 
termine that the vessel was not enemy's prop- 
erty, had to determine that she was the 
property of somebody else, and to determine 
also who that somebody else was, or they 
oould not have told whether she was ene- 
my's property or neutral propei'ty. 

(c) The garnishees' brief argues that "Stiles 
was in fact the claimant" This seems to be 
a most remarkable misrepresentation of the 
■case, or misunderstanding of the law of 
prize. 

1. It is stated that "Stiles claimed, as mas- 
ter and bailee, for the owner, whoever he 
might be." Not so. He claimed as "bailee 
of, and for and on account of, John Laird, 
Jr.," whom he described as owner. The 
garnishees' counsel do not agree on this 
point, for Mr. Buckley's brief says, that 
Stiles "put in a claim in behalf of the regis- 
tered owner. Laird." 

2. It is also stated, that the words of the 
claim, "as bailee of John Laird, Jr., the 
owner thereof," are "surplusage," and are 
^'irregular and improper," and the cases of 
The Cheshire [Case No. 2,653], and the John 
Oilpin [Id. 7,343], are cited in support of 
this statement. Those cases, however, mere- 
ly hold, that it is "irregular and improper" 
to add to a claim charges of misconduct 
against the captoi-s, or defences extraneous 
to the prize issue. But the allegation of own- 
ership is essential. In the very ease of The 
John Gilpin [supra], it is said, "the claim 

L,7uid be one of property merely." Stiles 
could make no claim of property as master 
only. Being master, he must claim for the 
owner. And, so far from its being the case 
that "he could not know, and did not pretend 
to know, to whom she belonged," he was 
bound to know that fact and to state it 
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truly. The master, at least, must be cog- 
nizant of the true nature of the transaction. 
3. Claims by masters of vessels in this form 
are frequent in prize cases, but, when they 
are so interposed, it is not the agent but the 
principal, not the master but the owner, who 
is the claimant. We cite the following cases 
in- this coxurt: The Crenshaw [Case No. 3,- 
384]. Claim filed by Irwin & Co., "in their 
own behalf and that of Scott & Glai-ke. 
* * * The claimants, Clarke & Scott, inten- 
tionally violated the blockade." The General 
Green [Id. 5,313]. Atwell, the master, inter- 
posed a claim alleging that the vessel be- 
longed to Mr. Oppenheim. "The only ques- 
tion," says the court, "is whether the vessel, 
being owned by the claimant, Oppenheim," 
&c. The Cheshire [supra]. Craig, tlie mas- 
ter, filed a claim, averring that Jos. Battersby 
was the owner of the vessel, and Jos. and 
Wm. Battersby were owners of the cargo. 
But the court speaks of "the present claim- 
ants, J. & W. Battersby." The Sally Magee 
[Case No. 12,260]. Here, also, a claim was 
interposed by the master, but the com-t says, 
"the claimants can secm-e no exemption," etc. 

4. The law on this point is clearly enun- 
ciated by Mr. Justice Story, in his article on 
"•Prize," 10 Ency. Am. p. 364, § 15, subd. 3. 
He says: "No claim is permitted to be put 
in unless by the master or correspondent or 
agent of the owner, or by the consul of the 
nation. A mere stranger having no interest 
is not permitted to claim. It has been al- 
ready stated that a claimant in a prize court 
must be the general owner of the property." 

5. The decision of the supreme com-t in the 
case of The Wren shows that that court did 
not consider the allegation of StUes, that he 
was bailee of Laird, as surplusage, for that 
speaks only of Laird as the claimant, never 
of Stiles as such. And, if there were any 
doubts on the subject, these garnishees have 
made it certain by the final decree which 
they procured to be entered, directing the pro- 
ceeds to be restored to "John Laird, Jr., the 
claimant" Since "a claimant must be the 
general owner of the property," this decree 
has the same force as if it read, "restored to 
John Laird, Jr., the general owner of the 
property." 

6. The coimsel of the garnishees (citing 
Fischer v. Ogle), has argued, that this com-t 
can only look at the sentence, and not at the 
recitals of the deci-ee. It seems somewhat 
extraordinary, after reading Lord BUenbor- 
ough's remarks in that case of Fischer v. 
Ogle, about "the piratical way in which the 
French sentences proceed," that this com-t 
should be referred to such a case as a rule 
by which it is to consti-ue the decisions of our 
own supreme court and of a sister court of 
equal authority with itself, and that, too, in 
favor of a foreigner as against our own cit- 
izens. Other cases show that the recitals are 
often refen-ed to to throw light upon the sen- 
tence. Pollard V. BeU, 8 Term R. 434; Bird 
V. Appleton, Id, 562; KIndersley v. Chase, 
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cited in 2 Park, Ins. pp. 743, 747, 748. But, 
-even if tbis court is limited to looldng at 
tlie sentence alone, it makes no difference. 
The mandate directs that the vessel be re- 
stored "to the claimant," and the final de- 
cree declares that the proceeds are to be 
restored to John Lah:d, Jr., the claimant; and 
the claimant, as we have seen, must be the 
owner. 

Third Point. That decision is conclusive of 
the fact decided, and cannot be contradicted 
or questioned. 

(a) The judgment of a prize court, being the 
judgment of a eom't of exclusive jurisdiction, 
proceeding in rem. is binding on the whole 
world, and is conclusive both of the right 
established and of the fact decided. In 
Oroudson v. Leonard, 4 Cranch [8 U. S.] 437, 
Mr. Justice Washmgton says: "It is a well- 
established ride, in England, that the judg- 
ment, sentence or decree of a court of exclu- 
sive jurisdiction, directly upon the point, may 
be given in evidence as conclusive between 
the same parties, upon the same matter com- 
ing incidentally in question in another court 
for a different pm'pose. It is not only con- 
■clusive of the right which it establishes, but 
of the fact which it dii-ectly decides. This 
rule, when applied to the sentences of com'ts 
of admiralty, whether foreign or domestic, 
produces the doctrine I am now considering, 
upon the ground that all the world are par- 
ties in an admiralty cause. The proceedings 
are in rem, but any person having an inter- 
est in the property may interpose a claim," 

In Penhallow v. IJoane,. 3 Dall. [3 U. S.] 86, 
Patterson, J,, says: "The sentence of a court 
of admiralty or of appeal, in questions of 
prize, binds all the world as to everything 
contained in it, because all the world are par- 
ties to it The sentence, as far as it goes, 
is conclusive to all persons." And Iredell, J., 
in the same case, in deciding that the erection 
of courts of admiralty was a function dele- 
gated to congress exclusively, says (page 91): 
"A prize court is, in effect, a court of all the 
nations in the world, because all persons in 
«very part of the world are concluded by its 
sentences, in cases coming clearly within 
its jmusdiction. Even in the case of citizen 
and citizen I do not think it a proper subject 
for mere municipal regulation, because, as 
was observed at the bar, a citizen may make 
a colorable claim which the court may not be 
able to detect, and yet a foreigner be fatally 
injm'ed by it. In case of a bona fide claim, 
it may appear to be good by the proofs of- 
fered to the court, but another person, living 
at a distance, may have a superior claim 
which he has no opportunity to exhibit." 
Palpably, no foreigner could be fatally in- 
jured by the presentation of a colorable claim 
in a case of prize, unless a sentence, award- 
ing tbe res to the colorable claimant, conclud- 
ed the real owner. 

In Bradsti-eet v. Neptune Ins. Co. [Case No. 
1,703], Story, J., says: "That the sentence of 



a foreign court of admiralty and prize, in 
rem, is in general conclusive, not only in re- 
spect to the parties in interest, but also for 
collateral purposes, and in collateral suits, not 
only as to the direct matter of title and prop- 
erty in judgment, but also as to the facts on 
which ttie sentence professes to proceed, al- 
though formerly subject to much doubt and 
controversy, is now a point fuUy established 
in courts of England and the courts of the 
United States." 

In Bolton v. Gladstone, 5 East, 155, I^ord 
EUenborough, C. J., says: "Since the judg- 
ment of the house of lords in Lothian v. Hen- 
derson, it may now be assumed, as the set- 
tled doctrine of English law, that the sen- 
tences of foreign courts, of competent jm'is- 
diction to decide all questions of prize, are to 
be received here as conclusive evidence in 
actions on policies of assm-ance, upon evei-y 
subject immediately and properly within' the 
jurisdiction of such foreign courts, and upon 
which they have professed to decide judi- 
cially." BarziUay v. Lewis (MSS.), reported 
in 1 Marsh. Ins. (2d Am. Ed.) p. 388, was an 
action against the insurers. The ship, orig- 
inally a French vessel, was captm-ed and con- 
demned at Liverpool, where the name Three 
Graces was given her. She was then bought 
by a Liverpool merchant for a house in Am- 
sterdam, her name translated into Dutch, a 
Dutch pass was sent her from Amsterdam, 
she was insured warranted Dutch property, 
sailed for Amsterdam, and was captured by 
the French and condemned as The Tliree 
Graces, of Liverpool. The insurers put the 
condemnation in evidence, as proof of a 
breach of the warranty, and it was held con- 
clusive. Lord Mahsfield said: "The war- 
ranty meant that the ship was Dutch to the 
pm'pose of being protected, and the sentence 
of the court of appeal in France is conclusive. 
The question, then, is, what the sentence 
means. The ship is condemned as not being 
Dutch. The warranty was that she was 
Dutch, which was false. * * * If the sen- 
tence had gone on a groimd collateral to the 
property, the plaintiff would have been per- 
mitted to go into evidence to show the truth 
of the warranty." 

In the case at bar, the sentence of acquittal 
went on the ground that the Wren was the 
property of John Lau:d, Jr., and was, there- 
fore, not enemy property, as which she had 
been condemned below, and is conclusive on 
that point Had the sentence gone on ground 
collateral to the property, the garnishees 
might possibly have been admitted to show 
want of title in the claimant Could there 
be any doubt as to the grounds on which 
the sentence of acquittal was pronounced by 
the supreme court, after reading the opinion 
of that court, and the decree of the Florida 
court entered on the mandate, the certified 
copies of the briefs of counsel, offered by the 
libellants, are clearly admissible to resolve 
the doubt Calvert v. Bovill, 7 Term R. 523. 

In this ease, where this question was 
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raised, ilr. Justice Lawrence said: "The 
eases alluded to in the argument seem to 
have established this, that, if it can be col- 
lected from the sentence itself, on what 
ground the foreign court decided, that would 
be conclusive in any action brought in this 
counti*y. But, if it were ambigTious, or did 
not show on the face of it on what ground 
they proceeded, then the court here might 
receive evidence to show what were the 
grounds of the decision abroad." 

To the same point are Hudson v. Guestier, 
4 Cranch [8 U. S.] 293; Stoughton v. Taylor 
[Case No. 13,502]. 

(b) The only ease cited in behalf of the 
gai'nishees, as opposed to the above authori- 
ty, is the ease of Maley v. Shattuck, 3 Cranch 
[7 U. S.] 458. An examination of that case 
will show that it is no authority against us. 
The decree of the prize court in that case 
will be found on page 465, and. only ad- 
judged that the vessel and her cargo "were 
good and lawful prize." When that decree 
came before the supreme court, that eomi; 
only held that, as the vessel might have been 
a good and lawful prize, although she were 
the property of the neutral claimant, the 
decree that she was good prize was not a 
decree that she was not his property. Page 
488. 

It is a very long step from that decision 
to the decision which the garnishees seek 
to procm*e from this courts viz., that the 
decree of a prize court restoring a vessel to a 
neutral claimant, is not a decisiop that she 
was his property. Such a decree of restora- 
tion must be a decree that she is the prop- 
erty of the claimant, because, as the su- 
preme court say in the case of The Siren, 7 
Wall. [74 U. S.] 154: "When they (the Unit- 
ed States) proceed in rem, they open to con- 
sideration all claims and equities in regard 
to the property libelled." The decision of 
the court must, therefore, determine all 
claims and equities. 

(c) The decree of the prize court is, of 
course, effective to pass the title to a vessel 
which is sold under it But its effect is by 
no means limited to that case. Where the 
question of prize or no prize depends upon 
the question of enemy's property, the decree 
of the prize court determines the question 
of the title to the vessel at the time of the 
seizure. That is a fact on which the "direct 
matter of title and property in judgment," 
as Judge Story says, is based. 

A little consideration will show good rea- 
son for this rule. Why does a prize court 
examine the papers of a vessel to determine 
the question of prize or no prize? Because 
the law requires: (1) That "a claimant 
must be the general owner of the property." 
(2) That every vessel shall tell the truth 
about herself; that her papers shall be true; 
and that her master shall be informed of the 
true character of the transaction (letter of 
Sir Wm. Scott and Dr. Nichol, given in Upt. 
Mar. Warf. & Pr. 268), and, of course, that. 



when examined as a witness, he shall state 
that character truly. Falsehood, either in 
papers or testimony, is fatal to the vessel. 
As Dr. Lushington has said: "The court of 
prize never goes on a mere formal instru- 
ment. Over and over Lord Stowell has said: 
*It is not the documents themselves which 
the court goes upon.' They must be true. 
They must be bona fide." The Ocean Bride, 
2 Spinlcs, 20. 

Acting upon this principle, the prize court 
looks to the papers of the vessel and the evi- 
dence of those on board of her, and from 
them it determines the fact on which the 
"matter of title and property" depends. 
And it must be borne in mind, also, that all 
the world are parties to a prize proceeding, 
and for this reason any one may Intervene 
who is the real owner of any pai't of the ves- 
sel, and may defend his interest as suits him 
best. In The Mary, 6 Cranch [10 U. S.] 
144, Marshall, 0. J., said: "The whole world, 
it is said, are parties in an admiralty cause, 
and, therefore, the whole world is bound by 
the decision. The reason on which this dic- 
tum stands will determine its extent. Every 
person may make himself a party and ap- 
peal from the sentence; but notice of the 
controversy is necessary in order to become 
a party, and it is a principle of natural jus- 
tice of universal obligation, that before the 
rights of an individual be bound by a judi- 
cial sentence, he shall have notice, eitlier 
actual or implied, of the proceedings against 
him. When these proceedings are against 
the person, notice is served personally or by 
publication; when they are in rem, notice Is 
served upon the thing itself. This Is neces- 
sarily notice to all those who have any inter- 
est in the thing, and it is reasonable because 
it is necessary, and because it is the part 
of common prudence for all those who have 
any interest in it to guard that Interest by 
persons who are in a situation to protect it. 
Every person, therefore, who could assert 
any title to the Mary, has constructive notice 
of her seizure, and may fairly be considered 
as a party to the libel.'' • 

The prize court, therefore, virtually says to 
all the world, in all cases where the question 
of enemy property is concerned: "We pro- 
pose to try the question of the titie to this 
vessel, and to try it on these papers on board 
of her, which are required to teU the truth. 
If you have anything to say why we should 
not so determine it, come forward and say 
it, otherwise hold yom: peace hereafter." 
Thus saying, its determination is conclusive, 
on the facts involved, against all the world 
—and so it ought to be. For any one who 
would afterwards maintain that the facts 
were not in accordance with, the decision, 
must maintain that the papers of the vessel 
and the evidence of the master, on which the 
decree of the coui't was founded, did not con- 
form to the truth. And this no one, who 
was in any wa3' interested in the matter, will 
be allowed to maintain. 
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(d) Jjodk for a moment at the circumstan- 
ces of tliis case. Read the remarks of tlie 
supreme court about the "matters for weU- 
grounded suspicion" in the ^'faets and cir- 
cumstances sm-rounding the history of this 
vessel." Can any reasonable man doubt 
that, if this fact, by which it is now sought 
to' overthrow that decision of the supreme 
com-t, had been thus made to appear, it 
would have tm-ned the scales of justice, 
which obviously hung in doubtful balance? 
If the fact of tliis bill of sale, from Lau-d 
to Prioleau, had appeared, either on the reg- 
istry or on the evidence of, the master, is 
there any doubt as to its effect upon these 
"well-grounded suspicions?" The status of 
JIT. Prioleau, as was argued before 'the court, 
"was estabUshed by the judicial records of 
Great Britain and the diplomatic history of 
the late contest." Coimsel might have added, 
"and by the judicial records of our own 
com-ts." If they had proceeded to read from 
the opinion of Mr. Justice CUfford, in the 
case of U. S. v. The Lilla [Case No. 15,600]: 
"Direct testimony is exhibited in the record 
which requires explanation. The deponent 
Gleason testifies that Frazer, Trenholm & 
Co., of Liverpool and Charleston, owned the 
vessel and her cargo when she was taken, 
and that the two houses have the same name 
in each of those places," Sir. Justice Clifford 
would probably have said to counsel, as Lord 
Stowell said, "I do not forget the information 
which I have received from other cases." 
2 Spinks, 10, note. 

Can there be a moment's doubt that this 
fact was studiously concealed from the 
knowledge of the court? And can this court 
now hold that a party who, by concealing 
a fact from the knowledge of the com-t, has 
procm*ed the decree which he desired, will 
now be permitted to set up that fact against 
the decree? If ^ir. Prioleau was before the 
court, would the com-t hear him saying, 
"The papers of my vessel did not tell the 
truth. The master of my vessel either falsi- 
fied or else did not know the truth of the 
transaction. I pray you now to allow me 
to prove that falsity." That would be to 
overthrow the settled policy and principles 
of prize law. It would be to offer a premi- 
um for concealment and falsification. 

(e) The conclusiveness of the judgments 
of courts of exclusive jurisdiction proceeding 
in rem, both as to the right declared and the 
grounds on which the sentence professes to 
proceed, has been aflarmed in many cases 
other than those of prize. 

In Street v. Augusta Ins. [& Banking] Co., 
12 Rich. Law, 13, which was an action on a 
policy of insurance to recover for damages 
suffered by a collision, the defendants plead- 
ed the negligence of the plaintiffs as a de- 
• fence, and offered the sentence of an admi- 
ralty court condemning the plaintiffs' vessel 
in damages by reason of such negligence, 
on a Ubel by the owners of the other vessel. 
Held conclusive. 
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In Magoun v. New England jNlarine Ins. 
Co. [Case No. 8,961], which was an action to 
recover the value of a vessel which rotted 
pending a litigation to condemn her for smug- 
gling, resulting in her acquittal, the defend- 
ants offered to prove probable cause of seiz- 
me, which the decree of acquittal negatived, 
and also that the master swore falsely, etc. . 
Story, J., said: "The most that can be said 
is, that the master concealed the facts, &c., 
and that tiiereby both courts were misled in 
their decrees. But concealment of facts 
would be a new head of the law upon which 
to avoid a sentence of condemnation or ac- 
quittal in rem. * * * It appears to me 
that, independentiy of fraud (a point which 
will be presentiy considered), the sentence 
is conclusive." 

In The Apollon, 9 Wheat [22 U- S.] 362, 
Story, J., says: "A dea-ee of acquittal on a 
procepding in rem, without certificate of prob- 
able cause of seizure, is conclusive evidence, 
in every inquiry before every other tribunal, 
that there was no such cause." 

In Rose v. Himely [Case No. 12,046], John- 
son, J., says: "The jm-isdiction of the com-t 
of admu:alty is of a peculiar nature, acting 
wholly in rem, and not affecting the rights 
of any persons whomsoever, except so far 
as they exist in the thing which is the sub- 
ject of the libel. Its decrees are laid down 
to be conclusive against all the world, a 
docti-ine which, as to the right of property in 
the subject libelled, is sti-ictiy and univer- 
sally correct, whenever the court is erected 
within the jurisdictional limits of the power 
which constitutes it, when the subject is of 
admiralty jurisdiction, and the court profess- 
es to sit and judge according to the law of 
nations and the style of the admh-alty." And 
in the same case [4 Cranch, 8 U. S.] Mar- 
shall, C. J., says (page 276): "If the court of 
St. Domingo had jm-isdiction of the ease, its 
sentence is conclusive." 

Whitney v, Walsh, 1 Cush. 29, was a case 
where suit was brought to recover back the 
purchase money paid for cigars, which, after 
the sale, were condemned as smuggled. The 
defendant objected to the record of condem- 
nation because he was not a party to the 
proceeding. But the court held that it was 
not only admissible but conclusive. Wilde, 
J., says: "It is a weU established principle 
that the sentence or decree of a court of ad- 
miralty and maritime j\urisdiction in rem is 
binding on all the world as to the points in 
issue and judgment thereon." 

Gelston v. Hoyt, 3 Wheat [16 U. S.] 246, 
was a case where, after acquittal of property 
seized for violation of revenue laws, with- 
out certificate of probable cause, suit was 
brought against the marshal for damages 
for the seizure, and, when he Qffered evi- 
dence of probable cause, the decree was held 
conclusive against him. Story, J., said: 
"The reasonableness of this docti-ine results 
from the very nature of proceedings in rem. 
All persons having an interest in the sub- 
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ject-matter, whether as seizing officers, or 
informers, or claimants, are parties or may 
tie parties to such suits so far as their in- 
terest extends. The decree of the court acts 
upon the thing in controva-sy, and settles 
the title to the property itself, the right of 
seizm-e and the question of forfeiture. If its 
decrees were not binding upon all the world 
upon the points which it professes to decide, 
the consequences would be most mischievous 
to the public. In case of condemnation, no 
good title to the property could be conveyed, 
and no justification of the seizure could be 
asserted under its protection. In case of ac- 
quittal, a new seizure might be made by any 
other person, toties quoties, for the same 
-offence, and the claimant be loaded with 
ruinous costs and expenses." In Story, 
Oonfl. Laws, § 592, it is said: "In cases of 
this sort (that is, in rem) it is wholly imma- 
terial whether the judgment be of acquittal- 
or condemnation. In both cases it is equal- 
ly conclusive." 

(f) Such judgments settle the title to the 
res. aiarshall, C. J., in Williams v. Arm- 
royd, 7 Cranch [11 U. S.] 423^32, says: "It 
appears to be well settled in this country, 
that the sentence of a competent com't, pro- 
ceeding in rem, is conclusive with respect 
to the thing itself, and operates as an ab- 
solute change of property. ;By such sentence 
the right of the former owner is lost, and 
a complete title given to the person who 
claims under the decree." See, also, Gelston 
V. Hoyt, supra. 

1. The truth of this proposition in cases 
of sentences of forfeiture or condemnation 
need be sustained by no quotation of au- 
thority. 

2. That it is equally true in cases of ac- 
quittal, is manifest, since, in such cases, ex 
necessitate rei, the court must decide to 
whom the property belongs, in order to de- 
termine to whom it shall be delivered. 

In the case of The Panama [Case No. 10,- 
703], the court say: "The court, being right- 
fully in possession of the funds representing 
the ship arrested, must necessarily, as inci- 
dent to that possession, have power to decide 
who is entitled to withdraw them from the 
registry." 

In The Mary Ann pd. 1,195], the court 
says: "The process acts on the thing itself, 
and places it in the custody of the court 
When thus in its possession, the court is 
bound to preserve it for all who have an in- 
terest in it, and not to deliver it but to 
those who prove a title." To the same effect 
is Andrews v. WaU, 3 How. [44 U. S.] 56S- 
573. 

3. In close analogy to this case is that of 
the grant of probate or administi-ation. 

Ennis v. Smith, 14 How. [55 U. S.] 400. 
This was -an action to recover for the de- 
scendants of the sisters of Kosciusko, as his 
next of kin, funds in the United States, be- 
longing to him and as to which he died in- 
testate. The court below dismissed the bill 
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on the ground (among others) that the plain- 
tiffs had not proved themselves the next of 
kin of the deceased. The only proofs of- 
fered in that behalf were decrees of the gov- 
ernment of nobility at Grodno, and of the 
court of Kobryn in Lithuania. The com- 
petency of the jurisdiction of these tribunals 
iu matters decided upon by these decrees was 
proven. The supreme court reversed the 
judgment of the court below, and in their 
opinion, referring to this decree, say: "It is 
not a judgment inter partes, but a foreign 
judgment in rem, and is evidence of the 
facts adjudicated, against all the world." 

In NoeU v. ^Vells, 1 Lev. 235, 236, it was 
held, that "a grant of probate or adminis- 
tration is in the nature of a decree in rem, 
and actually invests the executor or admin- 
isti-ator with the chai-acter which it declares 
belongs to him. Accordingly, such grant of 
probate or administration is conclusive against 
all the world." It may, indeed, be shown 
that the grant was revoked, for that is the 
further act of the same court, or that it was 
forged, for that shows it not to be the act 
of the court at all, or that it was granted 
by a court having no jurisdiction, for then 
it is a nonentity. But it cannot be shown 
that the testator was mad, or that the will 
was forged, for those facts might have been 
alleged in the ecclesiastical court in opposi- 
tion to the grant of probate. 

So, in this case, the garnishees may show 
that the decree of the Florida court has been 
reversed, or that the record of that decree 
is forged, or that that court had no juris- 
diction. But they cannot show that Laird 
was not the owner of the Wren, for that fact 
might, and, if true, should, have been alleged 
in the prize com-t, in opposition to the final 
decree. 

Fourth Point. The judgment of the prize 
court is so conclusive upon the question of 
the title to this vessel, that if, after that 
decree of restoration, Laird had taken the 
vessel, or her proceeds, into his possession, 
Prioleau could not have recovered them from 
him. If Prioleau and Laii'd were the parties 
before this court, the decree of the court 
must be for Laird. De Metton v. De Mello, 
12 East, 234. This case and the case at bar 
are singularly alike. This was an action 
for money had and received to recover the 
proceeds of a cargo shipped hy the plaintiffs 
at Lisbon for Nantes, captured, libelled as 
prize, claimed by the defendant, and restored 
to him. It appeared that the defendant was 
was a derk for the plaintiffs, and lent his 
name to neutralize the property. Ellen- 
borough, C. J., at the circuit, nonsuited the 
plaintiffs, on the ground that it did not lie 
in their mouths to gainsay that the property 
of the cargo was in the defendant, after he 
had, with their privity and consent, put in 
a claim, as owner, before the court of ad-' 
miralty, which had been induced, on that 
statement of facts, to award restitution of 
the cargo to the defendant, as neutral prop- 
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erty belonging to himself. A rule nisi for a 
new ti-ial was refused by the king's bench, 
with the following opinion: 

"Ellenborough, 0. J.: I think that the 
plaintiffs are estopped by their own. act in 
setting up an.d establishing, in the court of 
Admiralty, the claim of De Mello to this prop- 
erty, from now tui*ning around and insisting 
upon it as their own. If they could have 
shown that De Llello had acted tortiously, as 
against them, in setting up a false defence 
and claim to the cai-go as his property in 
that court, that might have served them; 
but, on the conti-aiy, it appeared that he had 
acted all through with their privity and con- 
sent De jMello may have behaved like a 
rogue to the plaintiffs, but both plaintiffs 
and defendant have behaved wrongfully, as 
against this country, in colluding to make 
French property appear to be Toi-tuguese, in 
the court of admiralty, upon the question of 
prize as against the captors. The plaintiffs 
should go back to the admiralty, and have 
the matter set right there, that the opinion 
■of the com*t may be taken upon a true state- 
ment of facts." 

On the authority of this case, therefore, 
Prioleau could never be heard to say that this 
vessel was not Laird's property. No ease has 
been suggested by the counsel for the gar- 
nishees which points to any different rule. 
We add the following authoi-ities in support 
■of it: One making an assertion of acts in 
court is estopped thereafter to deny it The 
Mary [Case No. 9,185]. When a man alleges 
a fact in a" court of justice for his advantage, 
he shall not be allowed to contradict it after- 
wards. It is against good morals to permit 
such double dealing in the administration of 
justice. Wills v. Kane, 2 Grant, Cas. 63. 
One who has intervened in a suit on a bot- 
tomry bond, as mortgagee, is estopped from 
claiming the sui-plus as owner. The Pan- 
ama [Case No. 10,703]. But the counsel 
for the garnishees argue, that they re- 
ceived this money as the agents of Prio- 
leau, -and that the case is to be treated 
as though the money was now in the pos- 
session of Prioleau himself. We think that 
they should not, in fairness, have put forth 
such a claim, and that it will not be listened 
to by the court under the circumstances of 
this ease. 

The garnishees were acting for Mr. Laird. 
Thoy knew that Mr. Wai-d represented this 
claim against Mr. Laird, and had attached 
this fund as his property. They inform him 
of their power of attoi-ney from Laird, and 
they propose to him that they will receive 
the money "under our authority from the 
■claimants, Laird and Stiles," and hold it here 
tiU he shoiild have the opportunity to serve 
his attachment; and, this proposition being 
accepted by jNlr. .Ward, and his attachment 
having been thereupon vacated by him, they 
now turn around and say, "We received the 
money, not under our power from Laird and 
Stiles, but as agents for Mr. Prioleaxu" Such 
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a change of position is neither equitable nor 
legal. If Mr. Thomson had stated to Mr. 
Ward that he was acting for Mr. Prioleau, he 
would not have obtained the consent to dis- 
charge the attachment. He held his- peace 
when he should have spoken. He should be 
compelled now to hold his peace when he 
would speak. "The rule of law is clear, that 
when one, by his words or conduct wilfully 
causes another to believe in the existence of 
a certain state of things, and induces him to 
act on that behalf, so as to alter his own 
previous position, the former is concluded 
from aveiTing against the latter a different 
state of things, as existing at the same time," 
Pickard v. Seai-s, 6 Adol. & B. 469. 

Such is this case. Mr. Thomson's words 
and conduct certainly caused Mr. Ward to 
believe that Thomson's position was that of 
attorney in fact for Laird, and that the posi- 
tion of the fund, as to the right to attach it 
as the property of Laird, would not be af- 
fected by its being received by Mr. Thomson. 
Acting on this belief and assurance, Mr. 
Ward vacated the attachment Mr. Thom- 
son is then concluded from avening a differ- 
ent state of things existing at the time, and 
alleging that, in receiving the money, he was 
agent for any one except Laird, 

Fifth Point, The above propositions being 
true, it follows that the evidence offered by 
the garnishees must be excluded. No evi- 
dence can be received against the decree of 
the prize court, unless it be evidence of a 
titie acquired subsequent to the seizm'e. 

(a) But there is no evidence of any such 
subsequently acquired titie. The only evi- 
dence offered to prove titie in Prioleau is the 
bill of sale of January 3d, 1865, executed five 
months before the seizm-e, 

(b) As to this paper, there is no evidence 
of its bona fides, or that it had any actual 
consideration. Suspicion is cast on it from 
the fact that it was not recorded at the cus- 
tomhouse at the port of registry, until May 1, 
1865, four months after its pretended execu- 
tion, and that it was never made to appear 
in the prize proceedings, 

(c) The ^:ecution of the power of attorney 
by Laird is entirely inconsistent with the 
validity of the bill of sale, 

(d) That power of attorney and the acts 
of the parties are consistent with one of three 
theories, namely: (1) That the bill of sale 
was never a reality; (2) a retransfer of the 
vessel to 'Laird; or (3) on the present theory 
of the garnishees, an attempted fraud on the 
prize coiu*t On neitiier theory can it be 
regarded by this court. 

Sixth Point. On the state of facts here 
shown, the libeliants insist that this court 
must decide this case as if this court were 
the district court of Florida. The object 
and intention of Mr. Ward and Mr. Thoiii- 
son, in their negotiation, was simply to 
transfer the litigation to this court, without 
in any way affecting tiieir rights. If Mr. 
Thomson had any other intention, he can- 
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not now be allowed to bring it forward. 
Now, the district coiirt of Florida would 
never have allowed the party wlio procured 
its deci'ee of ownership in Laird, to allege 
before it that that decree was procm-ed by 
concealment, and was, in fact, an imposition 
on the court. This court will be no more 
ready to allow it. 

Seventh Point. The procui*ement by Prio- 
leau of the decree of ownership In Laird, 
was practically an assignment to Laird of 
his interest in the vessel, if he had any. He 
procured a decree to be pronounced, which, 
per se, placed the title to the vessel where 
it declared it to be. He is in the same posi- 
tion as if he had made, executed, and deliv- 
ered a bill of sale of the vessel to tne claim- 
ant. This is now claimed to have been a 
mere cover for the purpose of defrauding the 
captors and the United States, and this court 
is asked to help the success of tne artifice. 
But a court of admiralty, which is a court 
of equity, will not listen to such a claim 
from these garnishees, who were the active 
agents in carrying out the transaction. 
Their position is analogous to thai of one 
who, having made a conveyance of his prop- 
erty to cover it against his own creditors, 
should apply to the court to set the assign- 
ment aside, in order to protect it from the 
creditors of his grantee, (a) No eoiu:t would 
listen to such a suit Jackson v. Dutton, 
3 Har. DDel.] 98. (b) The assignment would 
be held good. Eandal v, Phillips [Case No. 
11,555]. 

Eighth Point. The garnishees are bound 
by the appearance of Dockray m Florida. 
They should have immediately repudiated 
his action, and returned the funds. They 
did no such thing, and are bouna by that 
appearance and its effect The Sally Magee, 
3 Wall. [70 U. S.] 457; Benedict v. Smith, 
10 ]gaige, 130. How, then, can they say 
that this fund is not the property of Laird, 
when, under the compulsion of its being at- 
tached as Laird's property, they nave given 
the appearance for him, which it was the 
very purpose of the attachment of the fund 
to compel? 

Ninth Point The sum of the whole mat- 
ter is this: These garnishees, acting, as they 
say, as agents for Mr. Prioleau, procured 
from the prize court a decision that a cer- 
tain state of facts existed. They now seek 
to avoid the effect of the deci-ee, which was 
based upon that state of facts, by setting up 
that the state of facts did not exist. They 
cannot be heard to make that allegation. 
Then' action was an admission, of the most 
solemn character, tliat Mr. Laird was the 
owner of the Wren. It was an admission, 
"On the faith of which a court of .iustice has 
been led to adopt a particular course of pro- 
ceeding," and such admissions are "conclu- 
sive." 1 Greenl. Ev. (12th Ed.) p. 234, § 204. 
It is contrary to pubUc policy that they 
should be allowed to avoid the efCect of that 
adjudication of the prize court and thus se- 



cure for themselves, or for the principal 
whom they claim to have been assisting, the 
fruits of a fraud, which, as they seek to 
show, was practiced upon that com't not only 
with the knowledge, but by the active inter- 
ference of them all. "Allegans suam tur- 
pitudinem non est audiendus." 

BLATCHFOKD, District Judge. On the 
16th of June, 1865, the United States filed a 
libel, in admiralty, in the district court of the 
United States for the southern district of 
"Florida, against the steamer Wren and her ear- 
go, alleging, in the libel, that cei-tain persons, 
citizens of the United States, on the 12th of 
June, 1865, captured the Wren and her cargo, 
on the high seas, as prize of war; that the 
captured property had been brought into Key 
West, in said district; and that it was law- 
ful prize of war, and subject to condemna- 
tion and forfeiture as such. It prayed a con- 
demnation of the property. An attachment 
was issued against the Wren and ner cargo, 
and was returned duly executed. A moni- 
tion, in the usual form, was also issued, re- 
turnable June 27th, and was returned duly 
executed. 

On the 26th of June, 1865, a claim and an- 
swer signed "Edward C. Stiles, master Brit- 
ish steamer Wren," and duly verified, was- 
filed in the cause. It says: "And now 
comes Edward C. Stiles and says, that he is 
the master of the said steamer Avren, and, 
as such, is the lawful bailee of said steamer, 
her tackle, apparel and furniture, and claims 
the same for the owner thereof; and he fur- 
ther says, that John Laird, a lawful British 
subject residing in England, is the true and 
bona fide owner of said steamer, and that no 
other person is the owner thereof, as appears 
by the register of said steamer, now in pos- 
session of the court, and as he is informed 
and believes." The answer also denied, that 
the steamer was prize of war, and averred 
that she had no cargo, and prayed restitution. 

On the loth of August, 1865, a decree was 
made in the cause, in these words: "A caaim 
having been interposed for this vessel and 
cargo by Edward O. StUes, master of said 
vessel, for and on account of John Laird, the- 
younger, a British subject, and this cause 
having been heard on the libel and proofs 
and testimony talien in preparatorio, and 
pleadings of the claimant, and all due pro- 
ceedings having been had, and the court be- 
ing fuUy advised in the premises, and it ap- 
pearing to the court that the said steamer 
Wren, her tackle, apparel, furniture and 
cargo, were, at the time of capture, the prop- 
erty of enemies of the United States, it is 
now ordered, adjudged and decreed, that the 
said steamer Wren, her tackle, apparel, fur- 
niture and cargo, be condemned and forfeited 
to the United States, as lawful prize of wai-." 
The decree also ordered a sale of the prop- 
erty.' 

» [See C^se No. 16,768.] 
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From the testimony in the prize cause, it 
appears that the main question in issue was, 
whether tlie Wren belonged to Laird, a sub- 
ject of Great Britain, residing in Liverpool, 
and was bona fide neutral property, or 
whether she was really the property of the 
government of the Confederate States, or of 
the firm of Frazei', Trenholm & Co., acting 
lor and representing such government. A 
certificate of registry was found on board of 
the Wren, at the time of her seizure, dated 
at Liverpool, December 24th, 18G4, signed by 
a registrar, which specified December 24th, 
18G4, as the date of registry, and stated that 
the Wren was British built, and was built by 
Laird Bros., at Birlienhead, in 1864, that her 
port of registry was Liverpool, that John 
Laird, the younger, of Birkenhead, ship- 
builder, was the owner of the whole of her, 
and that William Raisbeek was her master. 
The Wren, when seized, was on a voyage 
fi-om Havana to Halifax and Liverpool. She 
was seized by persons forming part of her 
crew. She had previously been engaged in 
running the blocliade, into Galveston, Texas, 
from Havana, and, a short time before she 
began the voyage on which she was seized, 
she had entered the port of Galveston, dis- 
chai'ged a cargo, taken one of cotton on 
board, and carried it safely to Havana. From 
the decree of the prize court an appeal was 
token, on behalf of the claimant, to the su- 
preme com-t of the United States. On the 
16th of October, 1865, a writ of sale was is- 
sued, under which the vessel was sold. The 
proceeds of sale, amounting to §37,108 50, 
were deposited with the assistant treasm-er 
of the United States, at New York. 

The appeal was heai'd by the supreme 
court, and it reversed the decree of the court 
below. The case is reported in 6 Wall. [73 
U. S.] 582. In the decision of the supreme 
court, as reported, the question is stated to 
be, whether the vessel was the property of 
the enemies of the United States. It is also 
stated therein, that the cei-tificate of registry 
shows that "the claimant" (Laird) is "the 
builder of the vessel and owner;" that "the 
proofs show, with reasonable certainty, that 
his" (Laird's) "registered master brought the 
vess^ to Havana, and "was there engaged in 
command of her within three months after 
she was launched and fully equipped lor the 
voyage, and which was within three months 
of the time when she was seized, as prize, by 
her crew." The decision proceeds: "It is 
quite apparent, therefore, upon the proofs, 
that the claimant" (Laird) "not only built the 
vessel, but put his master in command, in 
this, her first voyage, and the presumption 
would seem very strong, if not irresistible 
(nothing else in the case), that he continued 
the owner for the short peiiod of six months 
which elapsed after she was built, and be- 
fore the seizure took place. In addition to 
this, she was in the command of a^ master" 
(Stiles) "claiming to represent Laird as own- 
er. These acts, in connection with the reg- 
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istry, afEord strong evidence that the title of 
the vessel was in the claimant." The de- 
cision, then, after holding, that most of the 
proofs relied on to disprove such evidence 
were "inadmissible and incompetent as tes- 
timony in a com-t of justice" because they did 
"not rise to the character or dignity of tes- 
'timony in any court that respects the law 
of evidence," goes on to say: "We agree, 
that, in the facts and circumstances sur- 
rounding and attendbig the history and oper- 
ations of this vessel, and of the hidividuals 
connected with her, there are matters for 
well-grounded suspicion and conjectm-e, as 
it respects the purpose and intent with 
which the vessel was originally built and 
sent to Havana; and, as she entered im- 
mediately on furnishing supplies to the en- 
emy and receiving cai'goes of cotton in re- 
tm-n, it is not unreasonable or unnatm'al to 
suspect, that the so-called Confederate 
States, or their agents, had some connection, 
if not interest in her. But this alone is not 
evidence on which to found a judgment, in 
the administration of justice. The facts, 
that the master. Stiles, who was put in com- 
mand of her for the voyage home, from 
Havana to Liverpool, was an officer in the 
enemies' naval service, and had belonged to 
the United States navy, and Helms, who was 
in some way, not explained, connected with 
her voyages In running the blockade, and 
who was the agent of the enemy at Havana, 
might well be entitled to consideration and 
weight on the question, if there had been 
any legal proof in the case laying a founda- 
tion for such a conclusion. So, also, would 
the evidence that Stiles destroyed, at the 
time of the capture, a letter from Helms, 
agent of the ship, as he calls him, to him- 
sdf, and an order for the payment to him of 
£40, on the delivery of the ship at Liverpool. 
But, in the view we have taken of the case, 
there is no foundation of legal proof of the 
ownership of the vessel in the Confederate 
States, on which these circumstances can 
rest, or be attached, as auxiliary considera- 
tions, to influence the judgment of a com*t" 
From the language of the decision of the 
supreme com*t, it is apparent, that, from 
the fact that Laird built the vessel, and that 
she was registered in his name as builder 
and owner, and that the master named in the 
certificate of registry brought her from Liv- 
erpool to Havana, and was in command of 
her at a time less than three months after 
her registi'y, and less than thi-ee months be- 
fore her seizure, the court presumed, because 
there was no competent evidence to the con- 
ti'ary, that Laird continued to be the owner 
of the vessel at her seizure, especially as 
Stiles claimed to represent Laird as owner. 
On this the coturt concluded that, as Laird 
was a British subject, and was not shown to 
be the representative or agent of the Confed- 
erate government, the vessel was not ene- 
mies' property at the time of her seizm-e. It 
is also apparent, that the court thought, that, 
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on the facts and circumstances disclosed by 
the proofs, there was good gi'ound for sus- 
picion, that the Confederate government, or 
its agents, had some connection with, or in- 
terest in, the vessel, but that there was no 
legal proof of the existence of such connec- 
tion or interest, so as to uphold the decree 
condemning the vessel as enemies' property. 

The master. Stiles, in his deposition, in the 
prize case, in answer to the inteiTogatories in 
prize, states, that the vessel "belonged to one 
Laird, Junior, as he inferred from the register, 
and was informed;" that "he believes that 
one Laird, Junior, was owner of the vessel 
at the time she was seized;" that "he only 
knows that from the register," and that "the 
deponent was engaged to take the vessel to 
Liverpool and deliver her there to Frazer, 
Trenholm & Co." The master, also, in that 
deposition, speaks of Helms as "the agent 
of the vessel" "at Havana;" and the supreme 
court, in its decision, speaks of Helms as 
"the agent of the enemy, at Havana." 

It appears, by the evidence in the present 
case, that Foster and Thomson, after the de- 
cree of condemnation was made, were re- 
tained by one Charles K. Prioleau, who has 
for many years been a member of the firm of 
Frazer, Trenholm & Co., to attend, on be- 
half of Prioleau, to the prosecution of the ap- 
peal to the supreme court Foster and 
Thomson do not know Laird, and never saw 
him, and never had any communication or 
correspondence with him, written or verbal. 
On that retainer, Foster and Thomson caused 
the transcript of the record on the appeal 
from the district court in Florida, to be sent 
to the supreme court, and made the necessary 
deposit of money with the clerk of the lat- 
ter court, and employed counsel to argue, 
and who did argue, the appeal in the su- 
preme court, and they have paid such counsel 
for his services. 

The brief of such counsel, filed in the su- 
preme court, on the appeal, asserts it to be 
shown by the record, that the Wren was 
never sold or transferred, and was owned by 
Laird, the younger, at the time of her seizure; 
that she was owned in England, by an Eng- 
lishman, and had never been owned by any 
one else; that she was at aH times the prop- 
erty of a British neutral; and that, there- 
fore, she was never the property of enemies 
of the United States. It was not disclosed 
to the supreme court by Foster and Thomson, 
or by Prioleau, that, prior to the seizure of 
the vessel. Laird had parted with all his in- 
terest in the vessel, or had sold and conveyed 
her to Prioleau, or that Prioleau had any in- 
terest in her at the time of her seizure. 

The case was decided by the supreme court 
on the 23d of March, 186S. The mandate of 
that court designates the suit as one between 
the United States, libellants, and "the steam- 
er Wren and cargo, and E. C. Stiles, claim- 
ant, respondents." It recites the decree of 
tbe district C0TU"t in the suit, and then or- 
ders that such decree' be reversed, and that 



the cause be remanded to such district court, 
"with directions to restore the vessel and 
cargo to the claimant, but without costs," 
and then commands such district court that 
such further proceedings be had in the cause 
in conformity to the opinion and decree of 
the supreme court, as ought to be had, 

Foster and Thomson received such man- 
date, and then drew a power of attorney to 
be executed by Laird and Stiles, and caused 
it to be sent to Prioleau, with instructions 
that he should procure it to be executed by 
Laird and Stiles, and should cause it to b© 
retui-ned to Foster and Thomson. It was so 
executed. It bears date July 2d, 1868, and 
was returned, executed, to Foster and Thom- 
son. By Its terms, Laird and Stiles appoint 
Foster and Thomson their attorneys, "to re- 
ceive and collect from the United States gov- 
ernment, or any branch or officer thereof, 
or any depositary thereof, any and all mon- 
eys, the avails or proceeds of the sale of the 
steamer Wren and her cargo, sold under de- 
cree of the district or circuit court of the 
United States, at Key West, in the southern 
district of Florida, by the mai'shal of the 
United States for the said district, the said 
decree having been reversed by the supreme 
court of the United States, on appeal, and 
this power having been given to our said at- 
torneys for receiving restitution of the avails 
of the said steamer Wren and cargo." 

On the 28th of December, 18G8, the libel- 
lants in this suit filed in the district com't of 
the United States for the southern district of 
Florida, a libel, in admiralty, against John 
Laird, the younger, for the same cause of 
action that is sued on in this suit, and pray- 
ing the same relief. On the 5th of January, 
1869, Foster and Thomson wrote to Mr, 
Doekray, an attorney in Florida, advising 
him of such suit in Florida, and employing 
him to obtain for them the funds in com*t in 
The Wren Case, and du-ecting him not to 
enter a general appearance for Laird in the 
suit in Florida, but only to move specially 
to set aside the process and any attachment 
against the Wren fund. On the 6th of Jan- 
uary, 1869, the eomrt in Florida ordered pro- 
cess to issue in such suit, returnable on the 
3d of May, 1869. Such process was issued 
on the 7th of January, 1869, and was a war- 
rant of ai-rest bailable in the sum of §44,622. 
On the same day such warrant was retm-ned, 
not served. On the 26th of January, 1869, 
Foster and Thomson sent to Mr. i)ocki-ay a 
copy of the said power of attorney from 
Laird and Stiles, in a letter to him which 
said: "We lay stress on this, as the par- 
ticular object we have in the matter is to 
receive the money under it," the power of 
attorney, "and we wish to have the judge's 
cheek so drawn, that we, as attorneys, may 
collect it." On the 20th of February, 1869, 
in the suit in Florida against Laii'd, an at- 
tachment was issued against "the proceeds 
of sale of the steamer Wren, now on deposit 
with the assistant ti'easurer of the United 
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States, in the city of New Tort, and subject 
to the order of this court," returnable May 
Sa, 1869. This attachment was executed by 
serving a copy thereof, on the 4:th of March, 
1S69, on the assistant treasm-er of the United 
States at New York. On the same 20th of 
February, 1869, a monition, in the suit in 
Florida against Laird, was issued, returnable 
May 3d, 18G0, and was afterwards returned 
as served by publication in a newspaper pub- 
lished at liey West, and by posting there. 
Negotiations took place between Foster and 
Thomson and Sir. Ward, who represented the 
libellants in the suit in Florida against 
LaU'd, and who also represents them in this 
suit, respecting a disposition of the "Wren 
funds which should transfer them to the 
city of New York in such manner that pro- 
cess of attachment in this suit should be 
served on them, and, on the 24th of Feb- 
ruaiy, 18U9, Foster and Thomson wrote to 
Ward, suggesting that the district judge in 
li'lorida should forward to them his check 
on the assistant ti*easurer in New York for 
the proceeds of the Wren, and that they 
should draw the funds under their authority 
from "the claimants, Laird and Stiles," and 
keep the proceeds in their hands suflSciently 
long to enable JMr. Ward to serve upon them 
such process or papers as he might be ad- 
vised. This proposal appeai-s to have been 
substantially agi-eed to by Mr. Ward, for, on 
the 12th of March, 18G9, he wrote to Mr. 
Bethel, his attorney at ICey West, du-ecting 
him to "make no objection to the forward- 
ing by the judge," to Foster and Thomson, 
"of the check for the proceeds of the Wren, 
in accordance with the mandate of the su- 
preme court," and saying: "Until otherwise 
advised, hold the suit where it is, staying 
further proceedings for the present, but do 
not discontinue. If necessary to enable the 
court to forward the check, stipulate as may 
be proper. I enclose a copy of a letter from 
Messrs. Foster and Thomson to their attor- 
ney" (the letter of March 13th to Mr. Dock- 
ray, next mentioned), "for your information. 
Advise me by telegraph the day the check 
leaves Key West" On the 13th of March, 
1809, Foster and Thomson wrote to Mr. Dock- 
ray, advising him that Mr. Ward had decided 
to make no objection to the forwarding by 
the judge to them, of his check for the mon- 
ey, and enclosing to him a copy of the let- 
ter of the 12th, from Mr. Ward to Mr. Bethel, 
and directing him to obtain the check paya- 
ble to their order, and to forward it to them. 
On the 18th of March, 1869, Dockray, who 
was attorney of the United States for the 
southern district of Florida, wrote to Foster 
and Thomson, saying: "In the case of the 
steamer Wren, John Laird, owner, 4&e., I 
would have written you sevei*al weeks ago, 
if I was at liberty to take any action in your 
interest. WhUe representing the govern- 
ment, and bound by the instructions of the 
attorney general, it has not been possible for 
me to serve you as indicated in yours of the 
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5th of January last Before the mandate of 
the supreme com-t of the United States reach- 
ed the clerk of the court at Key West, the 
acting United States attorney had filed a 
petition, in a cause of possession, against the 
proceeds of the sale of the Wren, the moni- 
tion being returnable December 1st 1868- 
The attorney general, however, directed that 
no default be taken, nor any other steps, 
without further instructions. The matter 
seems to be in a shape to enable you to secure 
the benefit of the mandate of the supreme 
court of the United States by proper manage- 
ment It is certainly my duty to obey the 
terms of the decree of the supreme court as 
it also is to promptly and efficiently execute 
any instructions I may receive from the at- 
torney general. If you will communicate 
with Senator Osborn, of Florida, at Washing- 
ton, immediately, you may be able to obtain 
definite instructions to be forwarded me 
from the office of the attorney general. I 
am precluded at present from taking any 
steps without fm-ther directions." On the- 
25th of March, 1869, Foster and Thomson 
wrote to Mr. Dockray, saying, that they had 
been informed that directions had been sent 
from the office of the attorney general to dis- 
continue the suit brought in behalf of the- 
United States against the proceeds of the- 
Wren, and adding: "These du:ections, to- 
gether with the withdrawal of opposition by 
Messrs. Gushing, will, no doubt, enable you 
to obtain and forward the judge's check to 
our order." On the 26th of March, 1869, Mr. 
Docla-ay wrote to Foster and Thomson, say- 
ing that he should move to set aside the pro- 
cess and attachment in the suit brought by 
these libellants against Laird, in Florida, for 
want of jm-isdiction. On the latn of April, 
1869, the mandate of the supreme comi:, and 
a certified copy of the power of attorney 
from Laird and Stiles to Fostep and Thom- 
son, were filed in the court in Florida^ 
the latter paper being filed by Mr. Dock- 
ray. Some delay took place in the re- 
ceipt, by Mr. Dockray, of the instructions 
from the office of the attorney general to dis- 
continue the proceeding in the suit referred 
to, but they were received by him on or be- 
fore the 8th of May, 1869. On that day Mr. 
Ward telegi-aphed to jilr. Bethel, directing 
him to consent absolutely to forwai'ding to- 
Foster and Thomson the judge's check for 
the proceeds of the Wren, drawn to their 
order, and to require no bond or stipulation. 
On the same day, IMr. Dockray, in the prize- 
com't iu Florida, in the prize case, as "at- 
torney and proctor for John Laird, claimant," 
exhibited to the com't the mandate of the 
supreme com't, and moved for a final decree- 
in accordance with the requirements of the 
mandate. On the same day, in the suit in 
Florida brought by these libellants against 
Laird, a paper was filed in the court, en- 
titled in the suit, and signed, "John Laird, 
by F. A. Docla*ay, attorney and proctor," 
and reading thus: "And now comes John, 
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Laird, the respondent in this cause, and 
malces his general appearance herein, and 
claims the proceeds in the registry of this 
com-t, as attached in this suit." The record 
of the court states that such appearance and 
claim were filed by l-au-d. On the same day, 
in the same suit, a paper was filed in the 
com-t, entitled in the suit, and signed, "John 
Laird, by F. A. Dockray, attorney and proc- 
tor," and reading thus: "And now comes 
John Laird, by his attorney and proctor, F. 
A. Docki'ay, and moves the coiu't for an or- 
der dissolving the attachment herein." Ap- 
pended to, and filed with, this paper, was 
a consent signed by Mr. Bethel's firm, as 
proctors for the libellants, consenting to 
such motion "absolutely and without stipu- 
lation or bond." On the 10th of May, 1869, 
in the same suit, an order was entered, en- 
titled in the suit, reciting that "John Laird, 
respondent herein, by F. A. Docla-ay, his at- 
-torney and proctor," had moved for a disso- 
lution of the attachment, and that the libel- 
lants, by their attorneys and proctors, had, 
in writing filed, consented thereto absolutely 
and without stipulation or bond, and order- 
ing "that the attachment Issued out of this 
comt, upon the proceeds of the sale of the 
steamer Wren, now on deposit with the as- 
sistant treasm-er of the United States at New 
York, be dissolved." On the same day, in 
the prize court, in Florida, in the prize case, 
a decree was entered, reciting the former 
<ieci-ee, and the appeal to the supreme court, 
and the action of that court, and the filing 
of its mandate, and stating that the costs 
and expenses in the proceeding, amounting 
to $5,666 88, had been ta:s:ed and paid to the 
officers of the court entitled thereto, out of 
the proceeds of the sale of the steamer Wren, 
and then, "on motion of F. A. Dockray, at- 
torney and proctor of John Laird, claimant," 
■decreeing that the remainder of the proceeds 
of the steamer Wren, amounting to the sum 
of $31,44162, on deposit with the assistant 
treasm-er of the United States at New York, 
and subject to the order of the com-t, "be 
paid to the said John Laird, claimant," and, 
further, stating that it appeared to the court, 
"that Foster and Thomson, of the city of 
New York, are the lawfully authorized at- 
torneys in fact of the said John Laird, claim- 
ant," and then decreeing, "that the said pro- 
ceeds be paid to the said Foster and 
Thomson." The record of the court then pro- 
ceeds: "Whereupon, checks No. 199, for §29,- 
869 62, and No. 200, for $1,572, were drawn 
in favor of Foster and Thomson, of New 
York, attorneys for Laird and Stiles, as 
against the proceeds of the steamer Wren, 
on deposit with the assistant treasurer of the 
United States at New York, which checks 
were delivered to F. A. Dockray, Esquire, 
attorney for Foster and Thomson, and attor- 
ney in fact for John Laird, and his receipt 
therefor taken." The receipt is entitled in 
tlie priz:e suit, and is signed, "F. A. Dockray, 
attorney for Foster and Thomson, of New 



York, attorney in fact for John Laird, claim- 
ant," and is a receipt for the two checks as 
drawn by the judge on the assistant treas- 
urei*, and payable to the order of Foster and 
Thomson. On the 10th of May, 1869, Dock- 
ray wrote to Foster and Thomson, enclosing 
to them the two checks, and advising them 
that he would write to them the next day in 
full, and send to them ca-tified copies of 
the proceedings had on the dissolution of the 
attachment. That letter and the two checks 
were received by Foster and Thomson on 
the 19th of May, 1869, and on that day the 
amount of the larger check of the two was 
paid to Foster and Thomson by the assistant 
treasurer. The amount of the smaller check 
was paid to them a few days afterwai'ds. 
After the larger check had been paid, Foster 
and Thomson received from Docki-ay a let" 
ter dated May 11th, 1869, advising them 
that he induced Sir. Bethel's firm to consent 
to the motion for the dissolution of the at- 
tachment, by himself agi-eeing to enter a 
genex-al appearance for Laird, and stating 
his reasons for so doing, and sending to them 
a certified copy of the proceedings. 

The funds so in the hands of Foster and 
Thomson are the funds which have been 
attached in this suit as the funds of the 
respondent Laird. It is not shown that 
Piioleau, or his agents, ever informed the 
prize court in Florida,' that, prior to the 
seizure of the Wren, Laird had parted with 
all his interest in the vessel, or had sold 
and conveyed her to Prioleau, or that Prio- 
leau had any interest in her at the time of 
her seizure, or claimed any interest in her 
proceeds which that court was restoring; or 
that any such information was ^ven by 
Prioleau, or his agents, to Mr. Ward, or to 
the libellants, prior to the receipt of the 
fund by Foster and Thomson. 

It is now set up by Foster and Thomson, 
that, in all their transactions respecting this 
matter, from the commencement of their con- 
nection with it, they were acting on behalf 
of Prioleau, and not of Laird; that they so 
acted in procuring a reversal by the su- 
preme court of the deci-ee condemning the 
vessel, and in obtaining the money from the 
prize com-t; and that they knew throughout 
of Mr. Prioleau's having been, for many 
years, a member of the firm of Frazer, Tren- 
holm & Co. The inadmissible and incom- 
petent testimony referred to by the supreme 
court, in its decision, was a pai-t of the 
depositions in preparatorio, of persons on 
boai'd of the vessel, and was presented as 
tending to show ownership of the vessel in 
Frazer, Trenholm & Ck)., on behalf of, and 
as agents of, the Confederate States. It con- 
sisted, partly, of the statement of one wit- 
ness, that he believed that Frazer, Tren- 
hohn & Co. were the owners of the vessel 
at the time she was seized, that he had heard 
Hehns, at Havana (the same person who is 
spoken of by the supreme com-t, in its de- 
cision, as the agent, of "the enemy," at 
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Havana), speak of Frazer, Trenholm & Co, 
as the owners of the vessel, that he believed 
the real and ti'ue property of the vessel to 
be in Frazer, Trenholm & Co., and that he 
had heard Helms say that he was the ag?nt 
of Frazer, Trenholm & Co., for the W]'en, 
and other steamers, at Havana; and of the 
statement of another witness, that he be- 
lieved the vessel was the property of the 
Confederate States, and that he so believed, 
from v/hat he had heard her former master 
say, with whom he had sailed in her. 

As evidence, in the present case, of the 
fact that Prioleau and not Laird, at all times 
at and after the seizure of the vessel, owned 
her, and that Foster and Thomson are at 
liberty to maintain that they hold for Prio- 
leau, and not for Laird, the moneys which 
they received from the prize court in Florida, 
there is produced to the court the original 
of an insti'ument signed by the respondent 
Laird, as "John Laird, Jr.," and dated Jan- 
uary 3d, 18G5, whereby he, described therein 
as "John Laird, the younger, of Birkenhead, 
in the county of Chester, shipbuilder," in 
consideration of £lo,4o0, i>ald to him "by 
Charles Kuhn Prioleau, of Liverpool, in the 
county of Lancastex-, merchant," transfers 
"sixty-fom* sixty-fourth shares" in the Wren 
to Prioleau, and covenants that she is free 
from incumbrances. This bill of sale was 
registered in the customhouse at Liverpool, 
May 1st, 1S65. 

On the part of Prioleau, acting through 
Foster and Thomson, It is contended, that, 
imder this process of garnishment, the libel- 
lants have no greater rights against Foster 
and Thomson than Laird himself would have 
against them, as respects the funds in their 
hands; that, if Laird could not recover the 
funds fx'om them, or from Prioleau, such 
funds cannot be held tmder the attachment 
in this case against Laird; that, inasmuch 
as Laird sold the vessel to Prioleau, Lau'd 
could not recover these funds from Foster 
and Thomson, or from Prioleau; that the 
question is merely one as to who, in fact, 
owns the funds; that the proceedings in the 
prize suit do not estop Prioleau from show- 
ing, in this suit, that he really owns the 
funds, and owned the vessel when she was 
seized; that the libellants have do more 
right to insist on such estoppel, than Laird 
would have, if he were seeking to recover 
these funds from Prioleau; and that neither 
the original decree of the prize court, nor 
the decree of the supreme court, was a 
decree that Laird owned the Wren when 
she was seized, or that Prioleau did not 
tlien own her. 

It clearly appears, by the language of 
the decree of condemnation made by the 
prize com't, that it condemned the Wren, as 
lawful prize of war, on the ground that 
she was, at the time of her capture, the 
property of enemies of the United States. 
The claim, put in on behalf of Laird, had 
averred that Laird, "a la-u-ful British sub- 
6fi:d.cas. — 66 



ject, residing in England, is the true and 
bona fide owner of said steamer, and that 
no other person is the owner thereof." The 
decree necessarily negatived this averment 
of the claim, and, in declaring that the ves- 
sel was "the property of enemies of the 
United States," declared that she was not 
the property of Laird. On the appeal, the 
supreme court, as appears from its decision, 
not only decided that there was no legal 
proof that the vessel was owned by the 
Confederate States, or their agents, but also 
decided that there was strong evidence that 
the title to her was in Laird, who is called 
by the court "the claimant," and that he 
owned her. From the whole case, it is 
manifest, that the supreme court, on the 
appeal taken on behalf of Laird, in order 
to find that the vessel was not enemy prop- 
erty, was obliged to find, and did find, that 
the vessel was the property of Laird, the 
claimant of her. The decree of the supreme 
court reversed the decree of the district 
court, that is, declared, in reversal of the 
latter decree, that the vessel was, at the 
time of her capture, not the property of 
enemies of the United States, and remanded 
the case, with directions to restore the ves- 
sel to the claimant The claimant was 
Laird, who claimed as owner; and Prioleau, 
through Foster and Thomson, as is shown, 
in fact procm'ed the prize court to make a 
decree that the $31,441 62 be paid to "John 
Laird, claimant," that is, to John Laird by 
virtue of his claim filed in the prize court, 
which was a claim to the vessel as her "ti'ue 
and bona fide owner;" and such a decree 
was made. 

In tbe prize suit, if Prioleau had, in fact, 
an interest in the vessel, he could have inter- 
posed a claim, and put himself in a position, 
on the record, to contest the prosecution in 
the prize com't, and to be a direct party to 
an appeal. If, in fact, he became the owner 
of the vessel ten days after her registry, so 
that he owned her substantially during the 
whole of her career, he was, most cleaaly, a 
party to the suit in rem against her, and 
Laird was no .party. Notice of the suit, by 
attachment and publication, if notice to the 
owner, was notice to Prioleau. Notice to 
Stiles, the master, was notice to Prioleau, 
the real owner. In this view, Prioleau is 
bound by the record of the proceedings in 
the prize coui't. Oroudson v. Leonard, 4 
Cranch [8 U. S.] 434, 437. The attachment 
of the vessel in the prize suit, was notice to 
her owner, and, therefore, -notice to Prio- 
leau as such owner, and he was a party -to 
that suit, and the decision in the suit binds 
him, and is conclusive as against him, and 
cannot be re-examined in this suit. The 
Slary, 9 Cranch [13 U. S.] 126, 144; Brad- 
street V. Neptime Ins. Co. [Case No. 1,793], 

But, beyond this principle, it clearly ap- 
pearing that Prioleau, through Foster and 
Thomson, actually prosecuted the appeal in 
the supreme com't, and procxnred that court 
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and the prize court to declare that the aver- 
ment of ownership in Laird, made in the 
claim and answer in the prize suit, was true, 
and, consequently, that his, Prioleau's, pres- 
ent claim of ownership had no foundation, 
and that he also procured the prize cotu't to 
restore the money, the proceeds of the sale 
of the vessel, to Laird, as owner, Priolean is 
estopped from denying, in this suit, that 
Laird was such owner. Prioleau did not 
disclose his ownership to the supreme coturt 
or to the prize com't. His assertion now is 
that he owned the vessel when she was 
seized. If his claim now were that his in- 
terest in her accrued after her seizure, there 
might, perhaps, be some reason for enter- 
taining a more favorable view of his posi- 
tion. But he permitted Stiles to conceal the 
true ownership of the vessel, and to assert a 
falsehood to the prize court. That falsehood 
was asserted nearly six months after the 
transfer to Prioleau, and nearly two months 
after the entry of the transfer at the custom- 
house in LiverpooL Prioleau also pennitted 
the vessel to be sailing with a certificate of 
registry showing that Laird was her owner, 
at a time when Prioleau was her owner by 
bill of sale from Laird, and when such bill 
of sale had been entered in the customhouse 
where the original registry, in the name of 
Laird, as owner, was made. In a case of 
libel as prize of war, the burden of proving 
the neutral ownership of the vessel being up- 
on the claimant, the papers of the vessel are 
allowed to be evidence on the question of 
such ownership, and the claimant, being thus 
permitted to resort to them, is bound to see 
that they are true papers. The British mer- 
chant shipping act of 1854 (17 & 18 Vict. c. 
104) provides (section 57) that every bill of 
sale for the transfer of any registered ship, 
when duly executed, shall be produced to 
the registrar of the port at which the ship is 
registered, with a declaration made by the 
transferee, under section 56, and that the 
registrar shall thereupon enter ui the register 
book the name of the transferee as owner of 
the ship comprised in- the biU of sale, and 
shall endorse on the bin of sale the fact of 
such entry having been made, with the date 
and horn- thereof. In the present case, this 
was done, and the name of Prioleau was en- 
tered in the register booli, in the office of the 
registi'ar, in the customhouse at Liverpool, 
as the owner of the Wren, on the 1st of May, 
1865. The act also provides (section 88) 
that, if, on any change of ownership in the 
vessel, the owner desires to have the vessel 
registered anew, it shall be lawful for the 
registrar of the port at which the ship is al- 
ready registered, on the delivery up to him 
of the existing certificate of registry, and on 
compliance with such of the other requisites 
to registi-y as the registrar thinlis material, 
to make such registry anew, and grant a 
certificate thereof. Prioleau, therefore, 
might easily, within the five months and a 
half which elapsed between the date of the 



bill of sale and the seizure of the Wren, 
have procm-ed for that vessel a certificate 
of registry showing the ownership of her by 
Prioleau, and which, if on board of her at her 
seizure, as It ought to have been, would have 
made it impossible for the supreme comi: to 
decide that Laird was her owner, based, as 
that decision was, solely upon the certificate 
of registry found on board. Is it possible 
that a court of the United States can be 
seriously invoked to sustain Prioleau in com- 
mitting a fraud of this character on another 
com-t of the United States, and to aid him 
in securing the fruits of the fraud? If Prio- 
leau had disclosed to the supreme court, or 
to the prize com't, the fact that the certificate 
of registiy found on board the Wren did not 
state her true ownership at the time of her 
selzvire is it not entirely clear that the de- 
cree of condemnation would not have been 
reversed? Prioleau must be held to be bai*- 
red from the privilege of now denying what 
he asserted In those courts, and of now as- 
serting what he denied in those coui'ts. As 
between him and the coiu'ts of the United 
States and these libeUants, the vessel and 
her proceeds belonged to Laird, whatever 
might be adjudged in regard to such pro- 
ceeds, if either Laird or Prioleau were seek- 
ing to recover such proceeds from the pos- 
session of the other. 

There is another view of this case. The 
agents of Prioleau did not disclose to iMr. 
Ward that the fimds belonged "to Prioleau, 
and did not belong to Laird. If they had 
disclosed to him their intention, when the 
funds should be released from the attach- 
ment in the Florida court, and be ti'ansferred 
from the custody of that court, in prize, and 
should reach their hands, to set up that the 
funds did not belong to Laird, but belonged 
to Prioleau, is it, on the state of proofs now 
disclosed, to be imagined that Mr, Ward 
would have consented to release the attach- 
ment? The libellants, represented by Mr. 
Wai-d, are entitled to have this court act up- 
on the matter as the court in Florida would 
have acted upon it, if it had been made 
known to that court, before the delivei*y of 
the funds to Foster and Thomson, and be- 
fore the release of the attachment, that Prio- 
leau was the owner of the vessel when she 
was seized. Is it to be imagined that that 
court would have delivered the funds to 
Prioleau, or would have discharged the at- 
tachment, as one which, while issued against 
funds belonging to Laird, had been levied on 
funds belonging to Prioleau? And yet this 
court is asked to deliver the funds to Prio- 
leau, and to hold them not to have been 
properly levied on as the funds of Laird. 
This case falls directly withhi the principle 
which holds a party concluded by his acts 
and admissions, on the faith of which a 
court of justice has been led to adopt a pai-- 
tlcular cause of proceeding. 1 Greenl. Bv. 
§ 204. 

In the foregoing views, I have proceeded 
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on the ground that, in fact, Foster and 
Thomson have regarded themselves as act- 
ing throughout for Prioleau, and not for 
Laird, and have acted throughout for Prio- 
leau as against Laird. But it is such very 
action which estops them and Prioleau from 
now saying that the money is not Laird's 
money. As between them and the court in 
Florida, and the supreme court, and these 
lihellants, Foster and Thomson received the 
money as Laird's money, and not as Prio- 
leau's money. And, if they were to claim 
to hold it for Laird, as against Prioleau, it 
would seem, on the authority of the case of 
De Metton v. De MeUo, 12 East, 234, that 
Prioleau could not recover it from them, he 
having colluded with Laird and Stiles to 
make the vessel appear to be the property 
of Laird, and not the property of Prioleau, 
a member of the firm of Frazer, Ti'enholm & 
Co., and to set up a false defence in the 
coiu-ts of the United States, and to deceive 
and impose upon such com'ts. I must, there- 
fore, hold, that, for the purposes of the at- 
tachments levied in this suit, the moneys 
levied on thereunder in the hands of Foster 
and Thomson, were the moneys of the re- 
spondent. 

[NOTE. Pursuant to this opinion, a decree 
was made requiring the garnishees to pay the 
money into court; and subsequently the court 
entered a final decree in favor of lihellants, and 
against Laird, for a sum of money, and sub- 
jecting the fund to the payment thereof. Ap- 
peals were taken from both these decrees, and 
the circuit court (Waite, Circuit Justice) dis- 
missed the first appeal, and after a hearing on 
the second appeal, only, held that the fund 
did not belong to Laird, and reversed the decree 
accordingly. Case No. 3,510.] 
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GUSHING- et al. v. LAIRD. 

[15 Blatchf . 219.] ^ 

Circuit Court, S. D. New Tork. Sept. Term, 
1878.- 

Admiralty Appeals— Appealable Decrees— De- 
cree OF Acquittal in Prize Suit — Efpect 
UPON Title. 

1. In a suit in personam, in admiralty, in the 
district court, money in the hands of a garnishee 
was attached, under process of foreign attach- 
ment, as the property of the respondent. The 
garnishee claimed that the fund was the prop- 
erty of P. On the trial of that issue, the dis- 
trict court made a decree that the money be- 
longed to the respondent, and that the gar- 
nishee must pay it into court. From this decree 
the garnishee appealed to this court. After- 
wards, the district court made a money decree 
against the respondent, and awarded execution 
on it against the money in the hands of the gar- 
nishee. The garnishee appealed to this court 
from that decree: Held, that the second decree 
was the only final decree, and that the first 

* [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 

= [Reversing decree of the district court in 
Case No. 3,509. Decree of the circuit court 
affirmed by supreme court in Gushing v. Laird, 
107 U. S. 70, 2 Sup. Ct. 197.] 
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appeal was irregular, and must be dismissed, 
with costs. 

2. The ordinary sentence of acquittal in a 
prize suit, even if accompanied by an order for 
the delivery of the property to the person ap- 
pearing as claimant upon the record, does not 
necessarily divest others of any title they may- 
have to the subject-matter of the capture. 

3. Such claimant, when the property is re- 
stored to him, holds it in trust for the true own- 
er of it. 

4. As against such claimant, the true owner 
may assert his title, although he carried on the 
proceedings which resulted in the sentence of 
acquittal and in the restoration of the property 
to such claimant. 

These were appeals by Foster and Thom- 
son, from two decrees of the disti-ict court,— 
6 Ben. 40S [Gushing v. Lah'd, Case No. 
3,509],— one requiring them to pay into court 
a certain fund, and the other subjecting it 
to the payment of the amount found due 
to the lihellants from the respondent. This 
court found the following facts: 

"The steamer Wren was built at Birken- 
head, England, in the year 1864, by Laird 
Brothers, and registered at Liverpool, Eng- 
land, in accordance with the laws of Great 
Britain, December 24th, 1864, in the name 
of John Laurd, Jr., as owner. A certificate 
of this registry was issued in due form, and 
the vessel sailed from Liverpool, having the 
certificate on board, as part of her ship's 
papers. On the 3d of January, 1865, after 
the vessel had left Liverpool, John Laird, 
Jr., executed and delivered a bill of sale, 
in due form of law, whereby he conveyed 
her, with her taclde, &c., to Charles Kuhn 
Prioleau, of Liverpool, a member of the fii*m 
of Frazer, Trenholm & Co., for the considera- 
tion of £15,450, and, on the first of May, 
1865, this bill of sale was duly entered at 
the custom house in Liverpool, and the vessel 
registered in the name of Prioleau, as owner. 
On the 13th of June, 1865, while on a voyage 
from Havana to Liverpool, by the way of 
Halifax, Nova Scotia, a portion of the crew 
took forcible possession of the vessel, over- 
came her officers and ran her into Key West, 
where they delivered her to the naval au- 
thorities of the United States. On the 16th 
of the same month of June, the attorney of 
the United States for the southern district 
of Florida filed in the district court for that 
district a libel of information against the 
steamer, as prize of war, in the words and 
figures following, to wit: 'District Court of 
the United States for the Southern District 
of Florida, in Admiralty. The United States 
v. The Steamer AVren and Cargo. Prize. 
To the Honorable Thomas J. Boynton, Judge 
of the District Court of the United States for 
the Southern District of Florida. The libel 
of Homer G. Plantz, attorney of the United 
States for tlie southern district of Florida, 
who libels for the United States and for all 
parties in interest against the steamer Wren 
and cargo, in a cause of prize, alleges, that 
Charles W. Gilley and other citizens of the 
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United States did, on the twelfth day of 
June, in the year of onv Lord one thousand 
eight hundred and sixty-five, subdue, seize, 
and captm-e on the high seas, as a prize of 
war, the said steamer Wren and cai-go, and 
that said captui-ed property has been brought 
into the port and harbor of Key West, in the 
state of Florida, where the same now is, 
within the jurisdiction of this honorable 
court, and that the same is lawful prize of 
war and subject to condemnation and for- 
feiture as such— wherefore the said attorney 
prays that the usual process of attachment 
in prize causes may issue against said cap- 
tured property; that monition may issue 
citing all parties having or claiming any 
interest or property in said captured prop- 
erty to appear and claim the same; that 
the nature, amount, and value of the said 
property may be determined; that due and 
proper proofs may be taken and heard; and 
that, all due and proper proceedings being 
had, the said captured property may, on 
the final hearing of this cause, by the defi- 
nite sentence of this court, be condemned, 
forfeited, and sold, and the proceeds dis- 
tributed according to law. Homer G. Plantz, 
U. S, Attorney, Southera DisUict of Florida.' 
On the same day, the com't ordered that at- 
tachment and monition be issued as prayed, 
returnable on Tuesday, Jime 27th, 1865, and, 
under this order, the vessel, her tacMe, &c., 
were taken into the custody of the marshal 
for the district and held for condemnation, 
and all persons interested were cited to ap- 
pear on the day named and show cause, 
if any they had, against such a decree. On 
the 26th of June, Bdwai'd 0. Stiles, master 
of the vessel, appeared in court and filed a 
claim to the vessel, &c., in the words and 
figures following, to wit: 'United States Dis- 
trict Coiu:t, Southern District of Florida, in 
Admiralty. United States vs. Steamer Wren 
and Cargo. Prize. And now comes Edward 
C. Stiles and says, that he is the master of 
the said steamer Wren, and, as such, is the 
lawful bailee of said steamer, , her tacltle, 
apparel, and furniture, and claims the same 
for the owner thereof. And he further says, 
that John Laird, a lawful British subject, 
residing in England, is the true and bona 
fide owner of said steamer, and that no 
other person is the owner thereof, as ap- 
pears by the register of said steamer now 
in the possession of the court, and as he 
is informed and believes. And he further 
says, that the said steamer had no cargo, 
when seized. And he further says, that he 
denies that said steamer is a prize of war. 
And he fui*ther prays restitution of said 
steamer, her tackle, apparel, and furniture, 
and that this honorable court will award 
such damages as shall appear to have been 
incm-red and suffered by reason of the un- 
lawful seizure and detention of the same, 
and grant such other and further relief as to 
the court may seem meet and just. And 
he will ever pray, &c. Edward 0. Stiles, 



Master British Steamer Wren. Samuel 
Walker, Proctor. Sworn and subscribed be- 
fore me this 26th day of June, 1SG3. George 
D. Allen, Clerk. Southern District of New 
York, ss.: Edward 0. Stiles, being duly 
sworn, deposes and says, that he is the mas- 
ter of the British steamer Wren, and is the 
claimant named in the above claim; that 
he knows the contents thereof, and that 
the matters and allegations therein contained 
are time in manner and form as therein set 
forth, and that his knowledge of the same 
was acquired by his rdationship to said 
steamer as master thereof; that, on the 12th 
day of June, A. D. 1865, the said steamer 
left the port of Havana, Cuba, bound to 
Liverpool, England, via Halifax, Nova Scotia; 
that, while on the voyage to the said port, 
about V/a o'clock a. m., Jime 13th, a portion 
of the crew of said steamer mutinied, and 
this claimant was put in irons by the mu- 
tineers, two of whom entered his room when 
he was asleep and ovei-powered him, one 
holding a pistol to his head; that, about the 
same time, as he is informed and believes, 
his first and second officers were also put in 
irons and the purser arrested, and that, when 
the mutiny occurred, Mr, Duggan, the third 
officer, and Mr. Wilson, the third engineer, 
were on duty; that this claimant and the 
said steamer were then brought into the 
port of Key West, where the said steamer 
was delivered over to the prize court by a 
Mr. GiUey, who at the same time took from 
the person of this claimant the ship's papers; 
that this claimant, his first and second offi- 
cers and purser, were then taken fi*om the 
said steamer and imprisoned in Port Taylor; 
that this claimant was afterwards taken 
before the prize commissioner and required 
to give evidence; and that he answered un- 
der protest. Edward C. Stiles, Master Steam- 
er Wren. Sworn and subscribed before me 
this 26th day of June, 1865. George D. Allen, 
Clerk.' On the 17th, 19th, and 20th days 
of June the depositions of the master of the 
vessel, Stiles, the pm*ser, M'Gahan, the first 
mate. Long, and the third mate, Duggan, 
were taken in prepai'atorio. On the 27th of 
June, Stiles, by his proctor, moved the court 
to strike out the deposition of Duggan, as 
he was named as one of the captors, in the 
letter of the captors addressed to the ad- 
miral commanding at Key West, and filed 
in the cause. This being refused, the court 
proceeded to hear the cause 'upon the alle- 
gations and pleadings, the depositions taken 
in preparatorio, and the papers, letters and 
\\Titings found on board the vessel.' On the 
29th of June, tlie court, upon its own motion, 
directed the prize commissioner to take im- 
mediately the testimony of the master, pur- 
ser and first mate of the vessel, and of any 
other witnesses that might be produced by 
the claimant from the persons on boai'd the 
vessel, upon certain specific interrogatories; 
of Charles W. Gilley and John Howard, and 
any other witnesses produced by the captors, 
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from persons on board, upon tlie first two 
of tlie interrogatories to be propounded to 
the witnesses produced from those on board 
by the claimant; and of any witnesses pro- 
duced either by the government or the claim- 
ant, from persons not on board, upon cer- 
tain other interrogatories. Two days were 
allowed the parties to produce witnesses. 
Testimony was taken under the authority of 
this order, and on the 3d of July, the court 
resumed the hearing 'upon the allegations 
and pleadings, the depositions taken in pre- 
pai'atorio, and the papers, letters, and writ- 
ings found on board * * * and deposi- 
tions under orders allowing further proof.' 
The only certificate of registry found on 
board was of that granted December 24th, 
lSC-1, upon which were noted, at the British 
consulate, Havana, changes of masters, 
March 24th, 1865, and June 10th, 1865. At 
the foot of this cej.-tificate was a note as fol- 
lows: 'Note. A certificate of the registry 
granted under the "merchant shipping ae^ 
1S54," is not a^document or titie. It does 
not necessarily contain notice of all changes 
of ownership, and in no case does it contain 
an official record of any mortgage affecting 
the ship.' 

"On the 8th of July the court 'announced 
its opinion in this (the) case, and condemna- 
tion of vessel and cargo' [see Case No. 16,- 
786], but, exceptions having been taken to 
certain rulings, the decree in form was de- 
layed until August 15th, when it was duly 
entered in the words and figures follow- 
ing, to wit: T>istrict Court of the United 
States, Southern Disti'iet of Florida, in Ad- 
miralty. The United States vs. The Steamer 
Wren and Cargo. Prize. A claim having 
been intei'posed for this vessel and cargo 
by Edward C. Stiles, master of said ves- 
sel, for and on account of John Laird, the 
younger, a British subject, and this cause 
having been heard on the libel and proofs 
and testimony taken in preparatorio, and 
pleadings of the claimant, and all due pro- 
ceedings having been had, and the court 
being fully advised in the premises, and 
it appearing to the court that the said 
steamer Wren, her tackle, apparel, fm'niture 
and cargo were, at the time of capture, -the 
property of enemies of the United States, 
it is now ordered, adjudged, and decreed, 
that the said steamer Wren, her tackle, ap- 
parel, furniture and cargo be condemned 
and forfeited to the United States, as lawful 
prize of war. And it is further ordered, that 
the clerk of this court issue a writ of vendi- 
tioni exponas to the marshal of the district, 
for the sale of said steamer Wren, her tackle, 
apparel, furniture and cargo, and that the 
marshal make return of sale and expenses to 
the court, and deposit the proceeds of such 
sale with the assistant treasurer of the Unit- 
ed States, subject to the order of this court, 
as required by law. Thomas J. Boynton, U. 
S. D. Judge.' From this decree an appeal 
by the claimant to the supreme court was in 



due form allowed, and the requisite security 
given, August 25tii. Aftei'wards, on process 
duly issued, the vessel was sold, and the pro- 
ceeds of the sale, amounting to $37,108.06, 
deposited with the assistant treasurer of the 
United States in the city of New York, sub- 
ject to the order of the court Subsequent 
to this time, Prioleau, still residing in Eng- 
land, retained Foster and Thomson, the gar- 
nishees in this case and attorneys and coun- 
sellors at law, doing business in the city of 
New York, as his counsel, to do whatever 
might be necessary for the protection of his 
interests. It does not appear that he had 
any actual knowledge of the proceedings for 
condemnation until after the- decree was en- 
tered. As soon after their retainer as it 
could be done, Foster and Thomson procured 
a copy of the record in the disti'ict com't, 
and bad the appeal docketed in the supreme 
court, February 7th, 18G6, they furnishing the 
necessary secm'ity for that pm'pose. They 
also employed additional counsel, who ar- 
gued the case upon the record sent up from 
the "district court No additional testimony 
was taken, and no change in the pleadings 
made or applied for. Upon the argument in 
the supreme court, it was insisted by the at- 
torney-general, on behalf of the government, 
that it appeared from the evidence that the 
steamer was the public property of rebel ene- 
mies at the time of the capture; and, in sup- 
port of this position, reference was Inade to 
the testimony of witnesses who swore that 
Frazer, Trenholm & Co. were the owners. 
In opposition to this, it was contended by 
the counsel for the appellant, that there was 
'not a particle of evidence to show that the 
steamer was ever enemies' property, but the- 
evidence is (was) conclusive that she was at 
all times the property of a British neutral,* 
evidently referring to Laird. At the Decem- 
ber terra, 1867, of the supreme court (The 
Wren, 6 AVall. [73 U. S.] 582), the decree of 
the district court was reversed, and an order 
entered to the effect that the cause be re- 
manded, with directions to restore the vessel 
and her cargo to the claimant, without costs. 
In the opinion filed at the time of the rendi- 
tion of the judgment in the supreme court, it 
was said, that the only question in the case 
was, whether the vessel was the property of 
the enemies of the United States. In dis- 
cussing this question, the late Justice Nelson, 
who delivered the opinion, says: Tt is quite 
apparent, therefore, upon the proofs, that 
the claimant not only buUt the vessel, but 
put his master in command in this, her first, 
voyage, and the presumption would seem to 
be very strong, if not irresistible, (nothing 
else in the ease,) that he continued the own- 
er for the short period of sis months which 
elapsed after she was built and before the 
seizure took place. In addition to this, she 
was in the command of a master claiming 
to represent Laird, as owner. These acts, in 
connection with the registry, afford strong 
evidence that the titie of the vessel was in 
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the claimant Now, most of the proofs re- 
lied on to disprove this evidence are wholly 
inadmissible and incompetent as testimony in 
a court of justice. We cannot think that 
it needs any argument to show that. they do 
not rise to the character or dignity of testi- 
mony, in any court that respects the law of 
evidence.' Then, after stating that it was 
not unnatural to suspect, from the surround- 
ing facts and circumstances, 'that the so 
called Confederate States, or their agents, 
had some connection, if not interested in her,* 
he concludes: 'But, in the view we have tak- 
en of the case, there is no foundation of legal 
proof of the ownership of the vessel in the 
Confederate States, on which these circum- 
stances can rest, or be attached, as auxiliary 
considerations to influence the judgment of a 
court. Our conclusion is, that the decree be- 
low must be reversed and the vessel restored, 
but without costs.' 

"After the judgment of the supreme court 
was entered, Foster and Thomson made 
a draft of a power of attorney to be exe- 
cuted by Laird, Jr., and Stiles, and sent it 
forward to Prioleau. In due time they re- 
ceived from Prioleau a power of attorney, 
in all substantial respects like their draft, 
properly executed, a copy of which is as fol- 
lows: 'Know all men by these presents, 
that we, John Laird, the younger, of Birken- 
head, In the county of Chester, ship-builder, 
and Edward Copeland Stiles, of 14 Delamere 
street. Upper Westbourne Terrace, London, 
master mariner, do, by these presents, nomi- 
nate, constitute and appoint J. P. Giraud 
Foster and James Thomson, both of New 
York, in the United States of America, so- 
licitors, jointly and each of them severally, 
to be the true and lawful attorneys and at- 
torney of us, and of each of us, for us and 
each of us, and in our and each of our names 
or name, or otherwise, to receive and collect 
from the United States government, or any 
branch or officer thereof, or any depository 
thereof, any and all moneys, the avails or 
proceeds of the sale of the steamer Wren 
and her cargo, sold under decree of the dis- 
trict or circuit court of the United States, 
at Key West, in the southern district of 
Florida, by the marshal of the United States 
for the said district, the said decree having 
been reversed by the supreme court of the 
United States on appeal, and this power 
having been given to our said attorneys for 
receiving restitution of the avails of the said 
steamer Wren and cargo, with full power 
to give any receipts or discharges for the 
same, and generally to make, do, and exe- 
cute all such further and other acts, deeds, 
matters and things in the premises, as am- 
ply as we or either of us could do if person- 
ally present, and one or more attorneys or 
attorney under them or him from time to 
time to substitute and appoint, and such 
appointments at pleasure to revoke, and 
another or others again to substitute and 
appoint, we and each of us hereby binding 



ourselves and each of us to ratify and con- 
firm whatever shall be lawfully done by our 
said attorneys or either of them by virtue 
hereof. In witness whereof we have here- 
unto set our hands and seals this second day 
of July, one thousand eight hundred and 
sixty-eight John Laird, Jr. (L. S.) Edw'd 
O. Stiles. (L. S.) Signed, sealed and deliv- 
ered by the above named John Laird, the 
younger, in the presence of Wm. Stone, 
atty. at law, Liverpool. Signed, sealed and 
delivered by the above Edward C. Stiles 
in the presence of B. L. RowclifCe, solicitor, 1 
Bedford Row, London. I, William Henry 
Fletcher, notary public by royal authority, 
admitted and sworn, practising in Liver- 
pool, in the county of Lancaster, in Eng- 
land, do hereby certify and attest unto all 
it shall or may concern, that the signature 
"John Laird, Jr.," set and subscribf^d oppo- 
site the first seal at foot of the power of 
attorney hereunto annexed, is the real sig- 
nature and proper handwriting of John 
Laird, the younger, therein named and de- 
scribed, who signed the same in my pres- 
ence, and in presence of Wm. Stone, Es- 
quire, attorney at law, Liverpool. Whereof 
an act being required, I, the said notaiy, 
have granted these presents under my nota- 
rial form and seal of office, to serve and 
avail as occasion shall or may require. 
Done and passed in Liverpool, this fourth 
day of July, one thousand eight hundred 
and sixty-eight In testimonium veritatis, 
W. Henry Fletcher, Notary Public. (Nota- 
rial Seal.) I, the undersigned, consul of 
the United States of America, for the port 
of Liverpool and its dependencies, do cer- 
tify and make known to whom these pres- 
ents shall come, that William H. Fletcher, 
whose true signature and notarial seal are 
subscribed and affixed to the annexed cer- 
tificate, is a notary public duly authorized, 
admitted and sworn, residing and practis- 
ing in Liverpool, to whose acts as such full 
faith and credit are due. Given under my 
hand and seal of office, at Liverpool, the 
8th day of July, and year of our Lord one 
thousand eight hundred and sixty-eight F. 
H. Morse. (Consular Seal.) I, John Newton, 
notary public by royal authority, admitted 
and sworn, practising in London, do hereby 
certify and attest unto all whom it shall 
or may concern, that the signature "Edw'd 
C. Stiles," set and subscribed opposite the 
second seal at foot of the power of attorney 
hereunto annexed^ is the real signature and 
proper handwriting of Edward Copeland 
Stiles therein named and described, who 
signed the same in my presence and in pres- 
ence of E. L. Rowcliffe, Esquire, solicitor. 
No. 1 Bedford Row, London. Whereof an 
act being required, I, the said notary, have 
granted these presents under my notarial 
form and seal of office, to serve and avail 
as occasion shall or may require. Done and 
passed in London this second day of July, 
one thousand eight hundred and sixty-eight. 
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In testimonium veritatis, Jolm Newton, Not'y 
Public. (Notarial Seal.) Consulate of the 
United States of America, at London. I, 
Freeman H. Morse, consul of tlie United 
States of America, for London and the de- 
pendencies -thereof , do hereby make known 
a,nd certify to all whom it may concern, 
that John Newton, who hath signed the an- 
nexed certificate, is a notary public, duly 
admitted and sworn, and practising in the 
■city of London aforesaid, and that to all 
acts by him so done full faith and credit 
a,re and ought to be given, in judicature 
and thereout In testimony whereof, I have 
hereunto set my hand and affixed the seal 
of the consulate of the United States at Lon- 
don aforesaid, this second day of July, in the 
year of our Lord, one thousand eight hun- 
<lred and sixty-eight, and in the ninety-sec- 
ond year of the independence of the United 
States. F. H. Morse. (Consulate Seal.)' 
Having received this power of attorney, 
Foster and Thomson obtained a mandate 
from the supreme court, and sent it, together 
with a copy of their authority, to the United 
States attorney for the southern district of 
Florida, requesting him to see that the ap- 
propriate decree was entered in the cause, 
and a draft, to their order, upon the assist- 
ant ti-easurer in New Tork, for the money, 
was transmitted to them by the judge. 
Afterwards, January 5th, 1869, they employ- 
ed F. A. Dockray, Esq., to aid them in pro- 
curing the money from the registry of the 
court, advising him that the mandate, and 
the power of attorney under which they were 
acting, had already been forwarded to the 
court. They did not, in any of their letters 
to the district-attorney, or to Dockray, make 
mention of the fact that any other person 
than Laird was, or pretended to be, the own- 
•er of the fund in court 

"On the 28th of December, 1868, certain of 
the libellants in this cause, and the owners 
•of one-half the ship Sonora, filed their libel 
in the district court for the southern district 
of Florida, against John Laird, Jr., in per- 
sonam, to recover for the same identical 
wrong and injury which is in this suit com- 
plained of, and prayed, among, other things, 
'that his (Lah:d's) credits and effects in the 
registry of this (the) court, known as the 
proceeds of the steamer Wren, may (might) 
be attached to the amount sued for and 
costs.' On the 6th of January, 1869, the fol- 
lowing order was entered in that cause: 'Dis- 
trict Court of the United States, Southern 
District of Florida, in Admiralty. John N. 
Gushing and William Cushing, Executors 
•of Nicholas Johnson, Deceased, Mary A. 
Johnson, Executrix of Henry Johnson, De- 
ceased, Keturah M. Pritchard, Administra- 
trix of Thomas Pritchard, Jr., Deceased, and 
Elizabeth H. Pritchard, Executrix of Wil- 
liam Pritchard, Deceased, vs. John Laird, the 
Younger. Cause of Spoliation and Damage, 
'Civil and Maritime. A libel having been filed 
in said court, in the above entitled cause, 



(Case No. 8,510) CUSH1N(J 

praying for a warrant of arrest against the 
defendant, the said John Laird, the youngei', 
and that he may be required to appear and 
answer on oath the aforesaid libel, and all 
and singular the matters aforesaid, and, if 
he cannot be found, that his goods and chat- 
tels, and, if none be found, that his credits 
and effects in the registry of this honorable 
com-t, or elsewhere within the jurisdiction 
of said coui't, known as the proceeds of the 
steamer Wren or otherwise, may be attached 
to answer said libellants, it is, therefore, or- 
dered, that process issue as prayed for in 
said libel, retm-nable on the third day of 
May, A. D. 18G9. Thomas J. Boynton, Judge.* 
On the 7th of the same month of January, 
an attachment in the usual form, was is- 
sued to the marshal of that district, against 
the person of Laird, and, on the same day, 
the mai-shal returned that Laird was not 
foimd in "his district, and, therefore, no serv- 
ice could be had. On the 20th of February, 
1869, another attachment was issued to the 
same marshal, directing him to attach and 
take into his custody the proceeds of the sale 
of the steamer Wren, then on deposit with 
the assistant treasm-er of the United States 
in the city of New York, and subject to the 
order of this com-t, wheresoever the same 
might be found in his precinct To this writ 
the marshal made return, that he had exe- 
cuted the same, by serving a copy thereof 
by mail on the assistant treasurer of the 
United States in New York. It also appears 
that the cop^^ was received by the assistant 
treasurer on or before March 4th, 1869. A 
monition was also issued in the cause, Febru- 
ary 20th, returnable May 3d, and served by 
publication in the Key West Dispatch, once 
a week for six weeks, to wil^ from February 
27th to April 3d, and also by posting two 
copies in the city of Key West On the 24th 
of February, 1869, Foster and Thomson, in 
New York, addressed J. Langdon Ward, Esq., 
the proctor for the libellants in this cause, 
in writing, as follows: 'In the Matter of the 
Wren. Office of Foster & Thomson, Attor- 
neys & Counsellors, 69 Wall St, New York, 
Feb. 24, 1869. J. Langdon Ward, Esq. Dear 
Sir: Our suggestion is, that the disti-ict judge 
in Florida forward to us his cheque on the 
assistant treasmrer for the proceeds of the 
Wren, and that we draw the funds under 
our authority from the claimants Laird and 
Stiles, and keep the proceeds in om* hands 
siifficiently long to enable you to serve upon 
us any process or papers as you may be ad- 
vised. Should this suggestion be satisfactory 
to you, we give you om* personal assm*ance 
that the funds will be so retained by us. 
Yours truly, Foster & Thomson.' This propo- 
sition was accepted by Mr, Ward, and, 
March 12th, he instructed the counsel in 
Florida having the matter in charge, to make 
no objection to the transmission of a check 
to Foster and Thomson for the money, in 
the manner proposed. In the course of the 
negotiations which preceded the ai*range- 
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ment, Mr. Warrf wag in no manner given to 
understand that there was any ownersliip, or 
claim of ownership, of the fund, other than 
such as appeared on the face of the record 
and the power of attorney filed with the 
mandate, and, in point of fact, he did not 
know, or have any reason to believe, that 
Foster & Thomson were acting in any other 
capacity than as attorneys for Laird and 
Stiles, representing then: several interests as 
disclosed by the record in the supreme court 
On the Sth of May, Dockray, acting under 
his employment hy Foster & Thomson, and 
having no other authority, ent^^'ed the gen- 
eral appeai-ance of Laird to the libel filed in 
Florida against him, claimed the proceeds of 
the Wren in the registi-y of the court, and 
moved to dismiss the attachment. This be- 
ing done, the proctors for the libellants, un- 
der their insti-uctions from Mr. Ward, con- 
sented to the granting of the motion, and. 
May IQth, the necessary order to that effect 
was entered. On the same day, Doclcray ex- 
hibited to the court the mandate of the su- 
preme com't, and, upon his motion, the fol- 
lowing deci'ee was entered in that cause: 'In 
the District Com-t of the TJ. S., Southern Dis- 
trict of Florida, in Admu-alty.' The United 
States vs. The Steamer Wren. John Laird, 
Claimant Prize. A final decree of condem- 
nation and forfeiture of the steamer Wren 
having been pronounced in this cause, and 
an appeal having been taken to the supreme 
court of the United States, and the final de- 
cree having been reversed, and the property 
ordered to be restored to the claimant herein, 
and the mandate of the supreme com't hav- 
ing been filed in this court, and it further ap- 
pearing that the costs, charges and expenses 
in this proceeding, amounting to the sum of 
five thousand six hundred and sixty-six dol- 
lars and eighty-eight cents ($5,666.88), have 
been taxed and paid to the officers of the 
court severally entitled thereto, out of the 
proceeds of the sale of the steamer Wren, 
now, therefore, on motion of F. A. Dockray, 
Attorney and Proctor of John Laird, claim- 
ant, it is ordered, adjudged,^ and decreed, 
that the remainder of the proceeds of the 
steamer Wren, amounting to the sum .of 
thirty-one thousand four hundred and forty- 
one doUars and sixtj^-two cents (?31,441.62), 
now on deposit with the assistant tt-easurer 
of the United States, at New York, and sub- 
ject to the order of the court, be paid to the 
said John Laird, claimant; and it further ap- 
pearing to this court that Foster & Thom- 
son, of the city of New York, are the lawfully 
authorized attorneys in fact of the said John 
Laird, claimant, it is ordered, adjudged, and 
decreed that the said proceeds be paid to 
the said Foster & Thomson. Thos. J. Boyn- 
ton. Judge.' Whereupon, checks No. 199, for 
$29,869.62, and No. 200, for §1,572, were 
drawn in favor of Foster & Thomson, of New 
York, attorneys for Laird and Stiles, as 
against the proceeds of steamer Wren, on 
deposit with the assistant treasurer of the 



United States, at New York, which checks 
were delivered to F. A. Docki'ay, Esquiro, 
attorney for Foster & Thomson, and attorney 
in fact for John Laird, and his receipt there- 
for tdken, in the words and figures follow- 
ing, to wit: *In the Disti-ict Court of the U. 
S., Southern Disti-ict of Florida, in Admiralty. 
The United States v. The Wren, John Laird, 
Claimant Prize. ($31,441.62.) Received of 
the Hon. Thomas J. Boynton, U. S. Judge 
Southern District of Florida, his check for 
the sum of fifteen hundred and seventy-two 
dollars; also his cheek for the sum of twenty- 
nine thousand eight hundred and sixty-nine 
and 62-100 dollars, drawn on the assistant 
treasm-er of the U. S., at New York, and pay- 
able to the order of Foster & Thomson. F. 
A. Docki-ay, attorney for Foster & Thomson, 
attorneys in fact for John Laird, claimant.' 
"The next day after the ti'an?mi'sion of 
the di-afts, to wit, May 11th, Mr. Docla-ay 
wrote Foster & Thomson as follows, 'Office 
of the U. S. Attorney, Southern District of 
Florida. Key West, May 11th, 1869. Me?si-s. 
Foster & Thomson, 69 Wall Sti-eet New 
York. Dear Sirs: On the 29th day of April 
I filed a motion in the case of Gushing vs. 
Laird, to dismiss .the libel and attachment 
for want of jurisdiction. Premising that Mr. 
MaUory intended to contest the motion to 
the fullest extent, I prepared to ai-gue my 
motion very thoroughly, on my anival here. 
When I reached here, Mr. Bethel manifested 
some alarm at my energy and confidence 
in the case, and telegraphed to Mr. Mal- 
lory at Pensacola to come here at once, when 
I found that he intended to oppose my mo- 
tion with an elaborate argument, which (on 
the part of both of us) would necessarily 
involve the merits of the case. Pending th's 
argument, I informed them of my insti-uc- 
tions to obtain the proceeds, and of the ac- 
quiescence of Mr. Langdon Ward in the 
terms agreed upon. MaUory and Bethel, how- 
ever, would not consent without stipulation, 
and telegraphed to Mr. Wai-d at the time I 
also telegraphed you to see him. Ward re- 
plied, to "consent absolutely, without bond 
or stipulation," to the payment of the pro- 
ceeds to your order. M. and B. were not 
fully satisfied by this, of the intention of 
Gushing et al., and did not imagine that 
the parties libellant would consent to a 
dissolution of the attachment without se- 
curity, as Mr. Ward had lately written them 
to keep the suit in court by all means in 
their power. I succeeded finally in indu- 
cing them to consent in writing to my mo- 
tion for dissolution, if I would enter a gener- 
al appearance for Laird, which I hazu-d d 
nothing in doing. I was willing for th':'se 
reasons and on this defence, viz.: 1. That 
the dissolution of the attachment left tho 
court free to decree upon the mandate of 
the supreme court and restore the proceeds 
to you as Laird's attys. in fact 2. The at- 
tachment being dissolved and the nion y 
paid to you, the libellants have no case in 
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court, even if they had before. 3, The volun- 
taiy general appearance of Laird has no 
legal importance, because, the court having 
no jurisdiction, no voluntary act of either 
party can give it jurisdiction. 4. The libel- 
lants reside in cue judicial district and 
bring suit in a second against a party in a 
third, or an alien domiciled abroad, which 
ousts the jurisdiction. 5. Even allowing or 
admitting the jurisdiction, (if so,) the most 
the libellants are able to do is to obtain 
judgment against Lturd, and suggest it in an 
English court of competent jurisdiction. 
Meanwhile, the claim of Gushing et al. for 
the Sonora is pending as one of the Alabama 
claims, and is more than likely to be ad- 
justed before any United States court could 
come to judgment on this case, and before 
any English court would finally afford pro- 
cess of execution. I send you enclosed a 
certified copy of the late proceedings in the 
matter. A copy of the decree and order 
of dissoluiion of attachment has been trans- 
mitted to the asst. treasr. of XJ. S. at New 
Tork, by the clerk of the court The judge's 
checks, one for $29,809.62, and one for $1,- 
572, total $31,441.62, cover the entire pro- 
ceeds on deposit with the asst treasurer. 
They are forwarded to you through John 
Jay Philbrick, Esq., British vice consul, 
through his house in New York, Messrs. 0. 
& E. ,Howe, 71 Broadway. I have di-awn 
on you through him for $1,071, at sight, 
coveiing my fee and expenses, ($71,) of 
which I enclose a memo., and which dft 
he has cashed to me. There may be a little 
difficulty at; the asst treasury, owing to an 
error (not yet fully rectified) in its ac. with 
the court here. The error amounts to about 
$600. I suggest that you present the check 
for $29,869.62 before that of $1,572, delayiog 
the latter a few days. But you will ascer- 
tain more fully of the asst treasr. about this. 
I leave for Jacksonville on Thursday, 13th, 
where I shall be glad to hear from you. 
I am, yours truly, &c., F. A. Dockray, Atty.' 
In due course of mail, Foster and Thomson 
received the drafts and the foregoing letter 
of Mr. Dockray. The drafts were not col- 
lected until after the letter was received. 
The money was collected upon the drafts 
in due com'se of business, and Foster & 
Thomson have paid on accoimt of the same 
as follows: To 3*Ir. Dockray, for his services 
and expenses, $1,171; to the counsel who 
argued the prize cause in the supreme court, 
$2,000. They have also a claim against the 
fund, for their own professional services in 
the supreme court and in the proceeding in 
Florida, amounting to $2,500. The balance 
of the amovmt collected, over the payments 
made as above, is stiH in their hands, and 
is the subject-matter of the controversy upon 
this appeal. Foster & Thomson never had 
any personal communication with Laird, and 
never received any instructions from him in 
regard to their acts in the premises. They 
were actually employed by Prioleau and com- 
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munieated with Laird onl^ through him^ 
All that was done in Florida, after the ar- 
rangement between Mr. Ward and Foster & 
Thomson,* in New Tork, was with a view 
of transferring the litigation to New York, 
where it could be carried on by both parties 
more convenientiy than in Florida. As soon 
as the drafts were sent to Foster & Thomson 
from Florida, Mr. Ward was duly advised 
and he caused the attachment to be issued, 
under which the present proceeding is had, 
and which was duly served May 18th. It 
does not appear from the evidence, that the 
Wren ever entered a British port after leav- 
ing Liverpool, in December, 1864, and pre- 
vious to her capture. It dop.s not appear 
from the evidence, that Laird exercised any 
acts of ownership over the Wren, after the 
execution of his bill of sale, and she was- 
actually employed nearly or quite all the 
time before her seizm-e, in running between 
Havana and Galveston, brealting the block- 
ade at Galveston. At the time of the com- 
mencement of this action, all the libellants 
were citizens of the state of Massnchusetts,. 
and Laird was a subject of Great Britain, 
residing at Birkenhead, England. On the- 
19th of November, 1864, the libellants, or 
those whom they represent caused their 
memorial and protests to be filed in the office 
of the secretary of state of the Uiuted States, 
in which they asked the intervention of the- 
United States to obtain reparation from the 
government of Great Britain for the same 
identical cause of action set forth in their 
libel in this suit Theu- claim, as filed, was- 
as follows: Loss of vessel, above insurance, 
§25,800; loss of charter, $33,244,44; insurers 
of vessel, $30,000. The claim thus filed was 
included among those presented by the agent 
of the United States to the tribimal of ar- 
biti'ation, under the provisions of the treaty^ 
between the United States and Great Britain, 
concluded May 8th, 1871, known as the 
'Treaty of Washington.' In or about the 
month of November, 1874, after the establish- 
ment by congress of the court of Alab.ima 
claims, these hbellants, or their legal repre- 
sentatives, presented to that tribunal their 
petition, in which they demanded judgment 
against the United States for $134,893.34, in- 
cluding value of ship ($115,869.50, less in- 
surance, $30,000,) $85,869.50, net freight $44,- 
094.33 and stores, $4,929.51, and afterwards- 
such proceedings were had upon this pe- 
tition that judgment was rendered against 
the United States, for damages. $33,334,30; 
interest, $15,286.02; in all $48,620.32; which- 
was paid in full, October 19th, 1877." 

J. Langdon Ward and Robert D. Benedict, 
for libellants. 

Aaron J. Vanderpoel, for Foster & Thom- 
son. 

Cornelius Van Santvoord, for respondent 

WAITE, Circuit Justice. These are two ap- 
peals, taken at different stages of the same- 
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cause, to avoid tlie embai*rassment of a mis- 
take as to tbe proper decree to he appealed 
from. Tliey are docketed as separate cases, 
but come up on the same pleadings and 
proofs. The only difference is, that, one is 
taken from one decree, and the other from 
another. Motions to dismiss have been 
made in each case, and, before proceeding to 
■consider the merits, it is necessary to de- 
■cide which appeal is regular. That depends 
upon which of the decrees appealed from 
was the final decree, as to these appellants. 
The appellants are garnishees in admiralty, 
under process of foreign attachment, in a 
suit in personam against a defendant not 
found, and who has never appeared. The 
libellants claim that the appellants have in 
their hands a fimd, known as the proceeds 
of the steamer Wren, which they hold in 
trust for the defendant, Laird, and which 
should be subjected to the payment of the 
demand in the action, while the appellants 
say, they hold the fund for Prioleau, to 
whom it belongs and to whom alone they are 
accountable. 

This issue, thus raised between these 
parties, was tried below before any decree 
was rendered against Laird, and, on the 26th 
of April, the com't found and adjudged that 
the fund belonged to Laird, and amoimted to 
^31,441.62. On the same day a further order 
was entered, directing the appellants to pay 
the fimd into court, or give stipulation, with 
sufficient security, to abide the further order 
of the com't in relation thereto. This stipu- 
lation they gave May 5th, and May 9th they 
appealed. This appeal is docketed as the 
first of the two cases here. Afterwards, 
September 19th, 1873, a decree was entered 
in favor of the libellants and against Laird, 
in the principal action, for $143,298.30, and 
granting execution thereon against the fund 
in the hands of the garnishees. From this 
decree the second appeal was taken, which - 
is docketed as the second case. 

The proceeding by foreign attachment is 
auxiliary to the principal action, and, if that 
action fails, nothing is gained by the attach- 
ment. The decision that the fund in the 
hands of the gai-nishees belonged to Laird 
was interlocutory only. It settled the title 
to the fund for the purposes of the suil^ but 
did not adjudge that it be paid to the libel- 
lants. If, in the further progress of the 
cause, they had failed to maintain their 
claim against Laird, the decision would have 
been of no avail. The garnishees did not 
become finally bound to apply the ftmd they 
held to the payment of the demand sued up- 
on, imtil the order to that effect was entered, 
September 19th. The order of April 26th 
left the final disposition of the fund open. 
The actual appropriation was not made until 
September 19th. The last was, therefore, the 
final judgment, and from that alone the ap- 
peal lies. It follows that the appeal of May 
9th must be dismissed at the costs of the 
garnishees, appellants, and the cause retain- | 



ed for hearing only upon the appeal of Octo- 
ber 3d. 

Upon the merits, the principal question is 
as to the effect of the fimal decree in the 
prize cause, the libellants contending that it 
settled the title of Laird to the fund and con- 
cludes Prioleau. There can be no doubt that 
a judgment in rem, by a court of competent 
jurisdiction, binds all the world. It is, also, 
ti-ue, that such a judgment is conclusive as 
to all the essential facts upon which it rests. 
Here, the cause was one of prize, and the 
ultimate fact to be determined was that of 
prize or no prize. The decision was, no 
prize. To that extent, confessedly, aU the 
world is bound. 

In prize causes, the captors bring the cap- 
tm-ed property into coiu^, and ask for a sen- 
tence of condemnation, but, before this can 
be had, they must satisfy the court that their 
capture is lawful prize. Mere captm-e is not 
enough. Capture, to justify condemnation, 
must be lawful, and of this the comrt must 
be judicially informed. To this end, the 
captors are required to produce all docu- 
ments and writings found on board a cap- 
tured vessel, and the depositions of her mas- 
ter, or some of her principal officers or crew, 
taken in preparatorio. Upon the informa- 
tion thus obtained, the case is heard in the 
first instance, and, if the proof is such as to 
show that the capture could not havo been 
lawful, there must be an acquittal, whether 
there be a claimant on the record or not 
The right to condemnation may be resisted 
by a party in interest, without the inter- 
position of a formal claim. The rule upon 
this subject is thus stated by the late Judge 
Betts, of this district: ""When no proofs are 
expected to be offered by a claimant, beyond 
what are procured on the examination in 
preparatory, there would be no utility in his 
coming in with a claim in form, inasmuch 
as his advocate may be heard upon the cap- 
tor's proof, and a condemnation as prize is 
never made in the first instance upon a mere 
default in not claiming, without at least 
strong presumptive evidence that it is en- 
emy's property. The court must be informed 
by the proofs that it is a case of prize." 
Betts' Adm. T6. 

A proceeding in a prize com-t is something 
more than a call upon those opposed to con- 
demnation to come in and show cause against 
it It is a suit by the captors to condemn, 
in which they are required, in the first in- 
stance, to make out theu: case by proof. 
That proof, at the outset, consists, as has 
been seen, of the documents and writings 
found on board and the depositions taken in 
preparatorio. If this leaves a doubt as to 
the lawfulness of the prize, further proof may 
be ordered. Such an order is not a matter 
of strict right, but always rests upon the 
soimd discretion of the court. The reason 
is, that a ship's papers ought to show her 
true character, and her officers and crew 
ought to be able to give such further In- 
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formation as may be required in order to 
enable the court to act understandingly up- 
on the question to be decided, to "wit, that of 
prize or no prize. The bui-den of overcoming 
the effect of the proof which is thus pro- 
duced in the first instance, is thrown upon 
the claimant This is the meaning of the 
rule which throws the burden of proof upon 
a claimant. The prelimuiary proof, which 
the law requires the captors to bring with 
them, is a part of thehr case, and, if sufficient, 
must condemn, unless overcome. For this 
pui-pose, further proof may be required, but, 
until one opposed to condemnation presents 
his formal claim in the suit, he cannot be 
heard to ask that an order to that effect be 
made. The master of a captured vessel may 
put in the claim, but it must be for his own- 
-er, and, hi practice, he is required to state, 
upon mformation and belief, who his owner 
is. If, upon an examination of the captor's 
preliminary proofs, it appears that there 
should be an acquittal, and no claimant has 
filed a daim, the court will, in some appro- 
priate manner, ascertain and determuie to 
whom a delivery of the property shaU be 

made. 

In this case, the captors brought the cap- 
tured vessel into court and caused her to be 
libelled as prize of war. They also produced 
the documents and writings found on board, 
and the depositions of the master, purser, 
and first and third mates, taken in prepara- 
torio. This being done, the master appeared, 
and, as bailee of the vessel, claimed "for the 
owner," stating that "Laird, a lawful British 
subject, residing in England, is the true and 
bona fide owner of said steamer, and that no 
other person is the owner thereof, as appears 
by the register of said steamer, now in the 
possession of the court, and as he is informed 
and believes." The cause was thus made 
ready for hearing, but, upon examination of 
what was on file, an order for further proof 
was taken. No witnesses were examined, 
■except such as were on board the "Wren at 
the time of the capture, and the only addi- 
tional proof offered or permitted on the part 
of the captors related entirely to the names 
of the persons who took part in the seizure 
of the vessel, or who had knowledge of the 
undertaking before the commencement of its 
■execution. The testimony being all in, the 
■cause was again heard, July 3d, and the 
<20urt, finding that the vessel "was the prop- 
erty of the enemies of the United States." 
announced its judgment of condemnation, 
July 8th, only twenty-six days after the ves- 
sel left Havana, twenly-four after she was 
brought into Key West, and twenty-two after 
the filing of the libel. Under such eh:cum- 
stances, it would seem to be clear, that the 
issue tried must have related only to the 
enemy character of the vessel, and not to its 
particular ownership. The legal effect of the 
■claim put in by the master, was for the own- 
er, believed to be Laird, whose name ap- 
peared in the certificate of registry found on 
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board. It was, however, nowhere positively 
assei'ted that he was the real owner, and the 
certificate of registry to which the reference 
was made, and which was then in the pos- 
session of the court, bore upon its face the 
express declaration that it was not a docu- 
ment of titie, and did not necessarily contain 
notices of all changes of ownership. It bore 
date December 24th, 1864, nearly six months 
before the capture, and there had been abun- 
dance of time for many regular and lawful 
changes of ownership, without an actual 
necessity for a new certificate, as the vessel 
had never returned to her- home port after 
sailing upon her first voyage, and a new cer- 
tificate could not be granted without a sur- 
render of the old one. Merchants* Shipping 
Act of 1854 (17 & 18 Vict. c. 104, § 88). Pru- 
dence, undoubtedly, requires, that, when a 
master claims for the owner, he should state 
his belief as to who the owner was, but it 
would be dangerous to hold, in this class of 
cases, that a decree of acquittal, after such 
a statement based upon the evidence con- 
tained in the ship's papers, would cut off a 
titie lawfully acquired after the vessel had 
left her port of registry, and while she was 
absent on a voyage. 

The office of a claim is to bring the claim- 
ant into the cause, so that he may become an 
actor. Before a daim is filed, all a contest- 
ant's Advocate can do is to present the case 
upon the captor's proofs, but afterwards, he 
may, by leave of the court, add affirmative 
evidence of his own. When the master pre- 
sents the daim, he acts, in contemplation of 
law, for whom it may concern, and is re- 
quired to name his supposed owner, not for 
the purpose of maintaining the particular 
owner's title against all the world, but to 
satisfy the court that he is acting in good 
faith, and that he is entitled to resist the 
captor's titie by fiurthPT proof. When, after 
an acquittal, the court directs that the prop- 
erty shall be delivered to the claimant, it is 
not necessarily because he has been adjudged 
to be the owner, but because, upon the proofs 
which have been submitted, he appears to be 
such. If. because of his apparent owner- 
ship, he gets possession of that which actual- 
ly belongs to another, he does so as the rep- 
resentative of the true owner and must ac- 
count accordingly. If, after an acquittal, a 
controversy arises between two conflicting 
daimants as to their titie, and they present 
their respective claims to the court for adju- 
dication, in order that it may be definitively 
settied who has the better right, a judgment 
would bind them, but not necessarily all the 
world. The particular litigants are conclud- 
ed, because they have voluntarily submitted 
their rights ^or adjudication in the cause. As 
they were 'not compelled to come in to liti- 
gate between themselves, they would not 
have been bound but for their submission. 
So, as all the world has only been called 
upon to appear, if they will, and contest the 
sentence of condemnation, the sentence of 



GUSHING (Case No. 3,610) 



[6 Fed. Cas. page 1052J 



acquittal leaves all interested in the prop- 
erty free to resort to sucli appropriate reme- 
dies as they choose, for the settlement of 
their conflicting individual rights. 

It seems to me dear, that, if there had been 
no claim in this case, and, alter a sentence 
of acquittal, the com*t had ordered the ves- 
sel delivered to Laird, as the registered own- 
er, such an order would not have transferi'ed 
the title back from Prioleau to Laird. As 
the claim in this case was, in effect, nothing 
more than for him as registered owner, it is 
diflicult to see how it adds anything to the 
strength of his position as against the true 
owner. 

Prize proceedings are not at all suited to 
the adjudication of disputed titles to the cap- 
tured property. They are essentially war 
measm-es, and necessarily summary. To a 
large extent, the courts, like the captors, 
must rely upon the evidence furnished by 
the vessel herself, that is to say, upon ap- 
pearances. Under ordinary circumstances, a 
vessel ought to be able to protect herself 
from condemnation, if innocent, by such tes- 
timony as she can obtain from her papers 
and her officers and crew. The laws of all 
maritime nations make ample provision for 
doeumentai-y evidence of a vessel's true char- 
acter, and the principal ofBlcers are presumed 
to have always at hand the means of protec- 
tion against unlawful capture. Hence, pro- 
ceedings in prize are always hurried forward 
with all convenient dispatch. This is im- 
portant both to captors and owners; but es- 
pecially as to owners, if they are innocent, in 
order that their voyage may not be unneces- 
sarily interrupted. For this reason, all col- 
lateral questions are, as far as possible, 
kept out of the way, and the enquiry eon- 
fined to the lawfulness of the capture. 
Hence it is, that in the article in the Ameri- 
can Encyclopedia (volume 10, p. 364), so 
much relied upon hy the counsel for the libel- 
lants, in their argument, it is said: *'If he 
(the claimant) has but a lien, or is a mere 
insurer, or a mortgagee not in possession, he 
cannot maintain his claim, for reasons which 
are found in the incompetency of such a 
court (prize) to investigate such claims." 
Certainly, if it had been supposed that a 
decree in the cause was to settle anything 
else than the one question of prize or no 
prize, this would not have been said. If an 
ordinary sentence of acquittal was to have the 
effect of determining all conflicting claims be- 
tween individual proprietors, the comrt ought 
to be competent to investigate and determine 
such questions. But it is practically incom- 
petent, because the summary manner in 
which it necessarily acts is enthrely unsuited 
to such enquiries. The master of a vessel is 
not presumed to have accurate information 
upon such subjects, and it is not usual for 
him to keep on board the evidence required 
in the trial of such causes. It has never been 
supposed, that, when a mortgagee appears 
as claimant, in a suit in admiralty brought 



to enforce a maritime lien, if he defends suc- 
cessfully against the lien and defeats the 
action, a decree dismissing the libel would 
settle his rights as against the mortgagor. 
So, too, one who, by asserting ownership, de- 
feats a condemnation as prize, does not there- 
by estabhsh his title as against a contesting 
owner. 

I am, therefore, clearly of the opinion, that 
the ordinary sentence of acquittal in a prize 
suit, even if accompanied by an order for 
the delivery of the property to the pei-son 
appearing as claimant upon the record, does 
not ne'cessarily divest others of any title 
they may have to the subject-matter of the 
capture. It only remains to consider wheth- 
er there is anything in this case to take it 
out of this general rule. Certainly, no issue 
as to Prioleau's ownership was directly pre- 
sented upon the record. The case was sub- 
mitted substantially upon the preliminary 
proofs, and the district court only decided 
that the property was enemies' property, 
and, therefore, lawful prize. The decree of 
the supreme court sunply reversed that of 
the district court, and ordered restoration 
of the property. Upon its face, it only de- 
cided that the vessel was not enemy prop- 
erty. On the part of the United States, it 
was argued, that the register was only "a 
cover of the rebel title," and, on the part of 
the captors, that "there was not a particle of 
evidence to show that the steamer was ever 
enemies' property." The court, while conced- 
ing that it was not "unnatural or unreasona- 
ble to suspect that the so called Confederate 
States, or their agents, had some connection, 
tC not interest in her," concluded, that there 
was "no foundation of legal proof of the own- 
ership of the vessel in the Confederate States, 
on which these circumstances can rest, or 
be attached, as auxiliary considerations, to 
influence the judgment of a court" In this 
there is nothing to indicate a definitive deci- 
sion as between Laird and Prioleau, that 
Laird was the owner and Prioleau not All 
it amounts to is, that the captors had not 
succeeded in showing that Laird had part- 
ed with his title to "the enemies of the Unit- 
ed States." What the com't might have de- 
cided, if the bill of sale to Prioleau had been 
in evidence, is not now the question, but 
what it did decide upon the evidence ac- 
tually presented. 

When the mandate went down fi-om the su- 
preme court, all the district com't had to do- 
was to enter the decree which was ordered 
and deliver the fund in the registry to the 
claimant The effect of the decision upon 
the appeal was, that as Laird was the ap- 
parent owner, he should have the posses- 
sion. So, too, when the district court acted 
upon the mandate, it did not adjudicate up- 
on the actual title of Laird to the fund, but 
simply or-dered that the fund be given up 
to him, as the person apparently entitled to 
take it out of court When Foster & Thom- 
son received the money upon the authority 
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■of Laird, they took it to hold, as Laird would 
have held it, if it had been paid to him in- 
stead of them. As the apparent registered 
owner of the vessel, he, under the circum- 
stances of the case, represented the real 
owner, and would be accountable for all 
that came into his hands in his representa- 
tive character. If Laird had himself drawn 
the fund, and placed it in the hands of Fos- 
ter & Thomson for safe keeping, or if he 
had placed it upon special deposit in a bank, 
or if he actually held it in his own posses- 
sion separate from his other property, it 
-could not have been subjected by these li- 
bellants to the payment of their demand 
against him, because he held it, not in his 
own right as owner, but in trust for another. 
So long as Foster & Thomson hold the 
money, it is kept separate from the other 
property of Laird, and preserves its trust 
character. 

Clearly, if this were all, the fund could 
not be subjected in this action. Prioleau, 
upon the evidence submitted in this case, 
was the actual owner of the vessel when 
captured and when sold. The proceeds, 
therefore, which had taken the place of the 
vessel, in the progress of the suit, were his 
when paid out of the registry of the court, 
and the parties to whom the payment was 
made took them in trust for him. They 
have not only been kept as a distinct and 
separate fund, but are proceeded against in 
this action as such. 

But it is further insisted, that, as Prioleau 
employed counsel and prosecuted the appeal 
in the supreme court, with Laird upon the 
record as claimant, he stands in the position 
of an entmy who has put forward a neutral 
to claim his captured property as owner, and 
cannot now be heard to say that the neu- 
tral was not the owner in fact Such I do 
not understand to be the effect of what was 
done. So far as anything appears upon the 
evidence in this case, Laird was in truth- the 
owner of the vessel when she was registered, 
and when she sailed from Liverpool. She 
may have been built upon the order of Prio- 
leau, but there is nothing whatever to show 
that she actually belonged to him at any 
time previous to the execution of the bill of 
sale. She was, then, when she sailed, prop- 
erly registered in Laird's name, and Prioleau 
cannot be said to have put forward Laird 
as owner, because she went to, sea with a 
certificate of Laird's registry on board. 
More than sis weeks before her capture, 
Prioleau had entered his bill of sale in the 
custom house at her port of registry, and 
obtained a new registry in his own name. 
Wlien she was captured, she was returning 
for the first time to her port of registry. 
There was nothing in the laws of Great 
Britain which made it necessary to give up 
the old certificate of regisfa-y and take out 
a new one before that time. When the 
vessel was brought into court, and the pre- 
liminary proofs taken and filed, the master. 
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in accordance with his duty, attempted, in 
the usual way, to protect the interests of 
her owners. Believing it to be important 
to secure the privilege of submitting fur- 
ther proof, and finding from the ship's pa- 
pers that Laird was the registered owner, 
he made the necessary formal claim for the 
owner, stating his beHef that the registered 
owner still continued to be the true owner. 
By so doing he raised no new issue upon 
the pleadings. The court had still to be sat- 
isfied that the vessel was enemies' property. 
A false daim, if discovered, would have 
been a strong circumstance in favor of the 
validity of the capture, but still there could 
not be a condemnation, imless the proof sat- 
isfied the court that not only Laird was not 
the owner but an enemy was. 

As has been seen, a formal claim was not 
necessary to enable one having a substan- 
tial interest in the property, to argue against 
the sufficiency of the captors' proof. A mas- 
ter may employ counsel to appear for a 
registered owner and oppose the condemna- 
tion, and he will, ordinarily, be heard upon 
the ease as made by the libellants, without 
maldng himself an actual claimant In this 
case, there is nothing to show that Prioleau 
knew of the pendency of the proceedings 
until after the master had secured an ap- 
peal. He simply did, after this, what the 
master might have done, without entering a 
claim, before. He argued, that, upon the 
proof as it stood, there was no case for con- 
demnation. 

The question here presented does not arise 
between Prioleau and the United States, If 
all the ti-uth had been spread upon the rec- 
ord, a different result might have been 
reached, and the captors might have secured 
their prize. But that is not now the ques- 
tion. A sentence of acquittal has been pro- 
nounced, and an order made for the restora- 
tion of the propei-ty to the owner. If Prio- 
leau were now asking to have the delivery 
made to him instead of Laird, the court 
might with propriety refuse to interfere, 
and leave him to such remedies as he was 
entitled to after the money reached Laird's 
hands, on the ground that, having waited 
until a decision had been reached at his in- 
stigation, it did not lie. in his mouth to ob- 
ject to such a decree as the record required. 
As between him and Laird, howevex", there 
is no estoppel, and, if he is not estopped as 
against Laird, he is not as against the libel- 
lants. They acquired no new rights by the 
decree, and they have given Laird no new 
credit upon the faith of it Their rights de- 
pend upon Laird's actual title, and not upon 
what Prioleau may have done to save the 
property. The case of De Metton v. De 
Mello, 12 East, 234, so mpch relied upon, 
is far from being like this. There, a neutral 
lent his name to an enemy to neutralize prop- 
erty, and the enemy put the neuti'al forward 
as claimant, to prevent a condemration. The 
whole thing was planned as a deliberate and 
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palpable fraud, and the com-t said, that, after 
the fraud had been successful, it would not 
hear the enemy to recover Its fruits from 
his guilty confederate. As the parties had 
combined to commit a fraud, and had been 
successful, the law would leave them in the 
transaction just where it found them. Here, 
there was no fraudulent combination, no 
putting forward for the purposes of decep- 
tion, but a simple contention that the captors 
had not, hy their own showing, made out 
their case. Prioleau stands just where he 
would if, without a claim, the district court, 
upon the proof, had acquitted the vessel, 
and delivered her to Laird. When he in- 
terfered in the cause, he was not bound to 
put in more testimony. He had the right to 
stand upon the case as made. In this re- 
spect he did not occupy a position different 
from other litigants. He was at liberty to 
rely upon the weakness of his adversary's ca:e 
as well as the strength of his own. The cap- 
tors had no claim upon him for discovery, 
and he might keep silent if he chose. His 
promotion of the cause after the appeal 
placed him in no worse position than he 
would have been if the same decree had 
been rendered without his interference. 

Neither do I think that the rights of the 
parties have been changed by what was done 
by Poster «fe Thomson to get possession of 
the fimd. For all the purposes of this suit, 
they are to be treated as the representatives 
of Lau'd, in obtaining the money. If Laird 
was not the actual owner of the fund in 
his own right before it was paid to them, 
he was not after. The change of possession 
did not change the ownership. The title of 
Prioleau reaches behind that transaction, 
and behind any proceeding of these libel- 
lants, here or elsewhere, to reach the fund 
as Laird's. Laird would have taken the 
money out of court as ti'ustee for Prioleau if 
it had been paid into his own hands, and 
Poster & Thomson, in their character as 
his agents, hold it clothed with the same 
obligation. 

Til is disposes of the whole case. The 
money in the hands of Foster & Thomson 
was never the property of Laird, but alAvays 
of Prioleau. Consequently, the judgment of 
the district court declaring it to be the prop- 
erty of Laird, and subjecting it to the de- 
cree against him, was wrong. 

Many other important and interesting ques- 
tions were presented upon the ai'gument, 
which, in the view I have taken of the case, 
need not now be considered. I have, how- 
ever, thought it proper to find all the facts 
upon which these questions rest, in order 
that, if there should be an appeal, the whole 
case may go up. Without passing upon cbe 
validity of the defence set up in the amended 
answer of the appellants, which the late la- 
mented judge of the' circuit allowed to be 
filed provisionally, I have considered it as 
part of the case, and found the facts upon 
its allegations. 



The testimony in the prize cause, and which 
is found in that record, cannot be considei-ed 
hers to prove the facts put in issue by the 
pleadings in this case, but it may be re- 
ferred to for the pm-pose of ascertaining 
what was actually decided there, if the rec- 
ord leaves that question otherwise in doubt. 
The same may be said of the briefs of coun- 
sel and the opinion of the coiu*t upon the 
appeal. According to my view of the mat- 
ter, they are unimportant, but, to present 
the case in full to the reviewing court, I 
have found the facts they establish, if ad- 
missible, thus putting the question of their 
relevancy upon the record. 

Let a decree be prepared to the effect, that 
the fund, known as the proceeds of the 
steamer Wren, in the hands of Foster & 
Thomson, when served with process in this 
action, was not the propei'ty of John Laird, 
Jr., the defendant in the principal suit, and 
that it cannot be subjected to the payment 
of the decree against him. All orders o/ 
the district court inconsistent with this find- 
ing are reversed and set aside. As the 
garnishees only have appealed, no order can. 
be made in respect to the decree against 
Laird. The costs of the com-t upon this ap- 
peal, and of the district court, so far as they 
relate to the proceedings under the process- 
of garnishment, ai-e to be paid by the libel- 
lants. 

[NOTE. Prom this latter decree an appeal 
was taken by libellants to the supreme court, 
and the garnishees also took an appeal front 
the order dismissing their appeal from the first 
decree of the district court. Both decrees were 
affirmed (107 XT. S. 69, 2 Sup. Ct. 197), the 
court saying, through Mr. Justice Gray, that 
it was fully satisfied, both upon principle and 
authority, of the correctness of the decree upon 
the merits; that a decree of acquittal in a 
prize court "does not establish the title of any 
particular person, unless conflicting claims are 
presented to the court, and passed upon;" that^ 
"even when conflicting claims of title are put 
in, the prize court will not oi-dinarily determine 
between them, unless one of the claimants is a 
citizen of its own country." The court further 
said: "The libellants, in this suit against Laird 
personally, and against Foster & Thomson as 
his garnishees, have the burden of proving that 
the fund in the hands of the garnishees belongs 
to Laird. There is nothing in the acts of Prio- 
leau, or of the garnishees as his attorneys, 
which estops the garnishees to deny that fact, 
and to put the libellants to proof of it. He had 
no knowledge of the prize proceedings until aft- 
er the decree of condemnation. Having a title 
to the vessel under the bill of sale from Laird, 
he prosecuted the appeal from that decree in 
Laird's name, and by Laird's authority. What- 
ever effect Prioleau's omission to disclose his 
own interest might have had, if discovered upon 
the issue in the prize cause, or might have, by 
way of estoppel, if the present suit were 
brought by the United States, he has done noth- 
ing which Laird or Laird's creditors have been 
misled by, or have acted upon. The title in the 
vessel, as between Laird and Prioleau, was in 
Prioleau. The garnishees, being attorneys both 
of Laird and Prioleau, received the proceeds in 
the name of Laird, but for Prioleau, There be- 
ing no estoppel, either of record or in pais, the 
libellants fail to prove that the fund belongs te 
Laird, and cannot, therefore, maintain their 
attachment."] 
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Case Ho. 3,511. 

CnJSHING- V. SanTH et al. 

[3 Story, 556.] ^ 

Circuit Court, D, New Hampshire. Oct Term, 
18M. 

Trusts for Benefit op Creditors — Pdrohase 
BT Trustee Individually — Laches and Acqui- 
escence OF Other Trustees— Bona Fide Por- 
CHASERS— Equity Pleading — Borden of Proof. 

1, A made an assignment of all his prop- 
erty to B, C, D, and E, in trust, to pay his 
debts. Among the property assigned was a 
large debt from Slessrs. JP and M, on which an 
action was brought, and judgment recovered, 
and execution levied by selling an equity of re- 
demption in the Polsom farm, mortgaged to 
the Granite Bank, but owned by F and M. 
This equity was purchased by B, one of the as- 
signees, and subsequently sold to the defendant, 
Smith, Jr., the latter mortgaging the property to 
B, to secure his notes for the purchase money. 
B conveved the mortgage and two of the notes, 
to the defendant Rice, for a debt due to B 
from Goddard, of whom Rice was administra- 
tor. The mortgage held by the Granite Bank 
was subsequently conveyed to the defendant, 
Smith, Jr., and, at the time of the filing of the 
bill, was foreclosed. The present bill was 
brought by one of the' assignees, to enable the 
assignees to obtain a decree for the redemption 
of the Folsom farm, as asjainst Smith, Jr.. and 
as against Rice, to obtain a surrender of the 
mortgage and notes,— and charged that the con- 
veyance to B was made to him as assignee, and 
not in his own right It was Md, that, as no 
deed from the sheriff, conveying the equity of 
redemption to the assignees, appeared, and its 
absence was not accounted for, but the only 
deed shown was to B, alone, who declared that 
he bought on his own account; and as the as- 
signees had acquiesced in the possession and 
foreclosure of the mortgage by him, without ob- 
jection; it must be considered as belonging 
personally to B,— the onus probandi being on 
the plaintiff to show the contrary, which he 
failed to do. 

2. HeW, also, that, under the circumstances 
of the case. Smith, Jr., was a bona fide pur- 
chaser, without notice of any equity on the 
part of the assignee; and that his title was com- 
pletely established by the foreclosure of the 
mortgage, under the requirements of the stat- 
utes of New Hampshire. 

3. BeU, also, that the plaintifE could iwt in 
the argument, take advantage of the obiection, 
that the publication in the newspaper of an in- 
tention to foreclose, as required by the stat- 
ute, was not established by any copy of the 
newspaper, but only by two witnesses; but that 
the objection should have been made at an 
earlier period; or the prima facie evidence of 
the witnesses should have been disproved. 

4. "Where denials to allegations in the bill are 
made in the answer, the onus probandi is on 
the plaintiff to overcome such denials by the 
testimony of two witnesses, or of one witness 
and other corroborative facts. 

Bill in equity. The bill set forth, in sub- 
stance, that on April 13th, 1829, Jacob Cut- 
ter assigned to Clement Storer, James Shap- 
ley, Charles W. Cutter, and Charles Gushing, 
(the plaintiff), all his property in trust for 
the payment of his debts, as stated in a sched- 
ule annexed to the assignment, and that by 
virtue thereof, a large amount of property 
and effects came into the hands of the said 
assignees, for which they have never ac- 

* [Reported by William W. Story, Esq.] 
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coimted. That on the day of the execution 
of said indenture, and prior thereo, Arthur 
Polsom and William McCulloh, both of Jere- 
mie, in the island of Hayti, were indebted to 
the said Jacob Cutter in a large amount of 
money, as in the said indenture is set forth, 
and that on the 8th day of April, A. D. 1829, 
the said Cutter sued out a writ against the 
said Folsom and McCulloh, and on the 1st 
Tuesday of August A. D. 1834, recovered 
judgment against the said Folsom, for th& 
sum of four thousand six himdred and fifty 
dollars damages, and ten dollars cost of suit; 
and the said Shapley, Gushing, and Cutter, 
on the 22d day of August, A. D. 1834, sued 
out a writ of execution upon the said judg- 
ment, and on the 6th day of September, A, 
D. 1834, delivered the said execution to Sam- 
uel Larkin, a deputy sheriff of the said coun- 
ty of Rockingham, to be served, and exe- 
cuted, and returned, according to law, and 
such proceedings were then and there had 
upon the said execution, by the said Larkin, 
in due course of law, that the said Larkin,. 
on the 20th day of October, A. D. 1834, sold 
thereupon, and in satisfaction thereof, at 
public auction, to the said Shapley, Gushing, 
and Cutter, -who purchased the same as as- 
signees, as aforesaid, and conveyed to them, 
and their heirs and assigns, all the right in 
equity of the said Arthur Folsom, of re- 
deeming a tract of land, situated in New- 
ington in the said county, being the Folsom 
lai'm, so called, for the price of two thou- 
sand five himdred doUai's; and the said 
Shapley, Gushing, and Cutter, thereby be- 
came seized of the same right in fee simple, 
as assignees in the trusts set forth in the 
same indentm-e. And the said Arthur Fol- 
som, at the time of tuQ said conveyance, 
owned and was seized in fee of the said land, 
subject only to a mortgage made to Nathan- 
iel Gilman, dated October 1st, 1825; and the 
said land was worth twenty-five hundred dol- 
lars, more than said mortgage debt And on 
the 7th day of July, A. D. 1835, the said 
Charles W. Cutter sold and conveyed to one 
Samuel Smith, and his heirs and assigns, all 
his right, title and interest in the said equity 
of redemption, for the price and- considera- 
tion of two thousand and five hundred dol- 
lars, secured to be paid by the said Smith, 
to the said Cutter, and the said Samuel 
Smith, on the sixteenth day of May, A. D. 
1836, sold- and conveyed his right and inter- 
est in the land aforesaid, to James Smith, 
junior, his heirs and assigns, for the price 
of two thousand and five hundred dollars, 
which the said James Smith, junior, secured 
to be paid for and on account of the said 
Samuel Smith, to the said Charles W. Cut- 
ter. And the said James Smith, junior, on 
the second day of December, A. D. 1836, 
made and executed to the said Charles W. 
Cutter, and Iiis heirs and assigns, a deed of 
his right in the said lands, conditioned to be 
void, provided the said James Smith, junior, 
should, on or before April the 1st, A. D. 
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1838, pay to the said Cutter, $2800.00, ae- 
<cording to the said Smith's notes, each for 
■§833.33, dated the seventh day of July, A. 
D. 1835, and signed by the said James Smithy 
and by the firm of E. & S. Smith, and the 
said James Smith's di-aft on the said E. & S. 
Smith, by them accepted, for §876.27, pay- 
able in sixty days, dated April 18th, A. D. 
1836, which notes and draft, or certain other 
notes, which formed the consideration or the 
said notes and draft, were made and de- 
livered to secure the price of the right in said 
farm, sold and conveyed by the said Gutter, 
iis aforesaid. And the said Charles W. Cut- 
ter, afterwai-ds, on or about the ninth day of 
January, A. D. 1833, transfei-red to Robert 
Rice, as administrator of the goods and 
estate of John T. Goddard, deceased, of the 
said Portsmouth, tlie said mortgage, with 
part or all the securities mentioned in the 
-condition thereof. And the said Rice, at 
the time of the said transfer, had been in- 
formed and well knew, or had reason to sus- 
pect and believe, that the said Gutter held 
the said right in equity of redemption of the 
said lands as aforesaid, not as his own abso- 
lute property and estate, but only npon the 
trust specified in the said indentm-e. And 
the said notes and drafts, or so many there- 
of as were assigned to the said Rice, were 
transferred to him long after the same be- 
came due and payable. And the said mortgage, 
made by the said Arthur Folsom to the said 
Nathaniel Gilman, hereinbefore set forth, 
.and the balance remaining due upon the debt 
therein mentioned, and uatended to be se- 
■cm-ed. were on the 22d day of AprU, A. D. 
1835, duly and legally assigned by the said 
Nathaniel Gilman to Nathaniel Gilman 3d, 
jmd on the same day, to the president, di- 
rectors, and company of the Granite Bank, 
by the said Nathaniel Gilman 3d. And the 
said James Smith, junior, on the thu-teenth 
-day of July, A. D. 1836, paid the said presi- 
dent, directors, and company of the said 
Granite Bank, on account of the said debt 
secured by the said mortgage, the sum of 
twenty-nine hundred and eighty-eight dol- 
lars and forty-seven cents, which was the 
l>alance which remained due thereon. And 
the plaintife further shows that the said 
James Shapley, after the execution of the 
said indenture, viz: on or about the first 
<Iay of Januaiy, 1830, sold the ship Nep- 
tune, in the said indentm-e mentioned, for a 
large sum of money, and received the pro- 
<:eeds thereof to his own use; and also, in like 
manner, received the earnings of the said 
ship, and hath never accounted for the 
same, though requested. And the said James 
Shapley died on the ninth day of July, 
A. D. 1837, and on the ninth day of August, 
A. D. 1837, J. Hamilton Shapley was appoint- 
■ed administrator upon his goods and estate. 

The prayer of the bill was, that the said 
defendants may answer the premises, and 
that an account may be taken of all the deal- 
ings and transactions hereinbefore mention- 



ed between the said Charles W. Cutter on 
his own account and behalf, and as executor 
of the last will and testament of the said 
Clement Storer,— and the said J. Hamilton 
Shapley, as administrator of the goods and 
estate of the said James Shapley, and the 
said plain.tiff,— and between them and each 
of them in said capacities; and that the said 
defendants may be decreed to pay the plain- 
tiff, as one of the assignees mentioned in the 
said indentm-e, what may be found due him 
on taking such accounts fi.-om the said Jacob 
Cutter. And that the said Robert Rice may 
be ordered to convey the said seem-ities and 
mortgage conveyed to him, as aforesaid, to 
your said plaintiff, or to the said Shapley, 
the said Cutter and the said plaintiff, or to 
pay to the said plaintiff the amount thereof. 
And mat the said James Smith, junior, may 
be decreed to release and to convey to the 
said plaintiff, or to the-^iid plaintiff and the 
said Shapley and Curter, as assignees as 
aforesaid, the equity of redemption in the 
premises aforesaid, being the same sold by 
the said Larkin as aforesaid, or to convey 
and release to the said Shapley and the said 
plaintiff, two-third parts thereof, and to hold 
the same subject to redemption, upon pay- 
ment of the said debt, assigned to him by 
the said Granite Bank, and to pay to the 
said plaintiff, or to the said Shapley, Cutter 
and the said plaintiff, as assignees aforesaid, 
the amoimt due upon the notes and securities 
made by him to the said Charles W. Cutter, 
as aforesaid. Or that the said com-t will de- 
cree and order, that all the said property 
held by the said Charles W. Cutter, as one of 
the assignees, mentioned in the said in- 
denture, and as executor of the said Storer, 
and by the said Shapley, Rice and Smith, 
may be conveyed and delivered to some person, 
who may be appointed by the said court as a 
receiver, to have the care, custody and man- 
agement thereof, to dispose thereof, and al- 
so to receive all sums due from any of the 
persons aforesaid, on account of the said 
assignment; and under the direction of the 
said comrl; to apply the same property and 
sums to the indemnity and payment of your 
said plaintiff, for his said claims and liabili- 
ties, and to the execution of the other trusts 
mentioned in the said indenture. And that 
the plaintiff may have such fm-ther and other 
relief in the premises, as the nature and cu-- 
cumstances of this case may requure, and to 
your honors may seem meet. 

A supplemental bill was afterwards filed, 
setting forth, in substance, that on the 17th 
of September, A. J). 1839, the said James 
Smith, Jr., executed a deed, conveying the 
said Folsom farm to James Smith, Sen., 
for the consideration of ?5,000. That on the 
thirteenth day of July, A. D., 1836, when the 
said James Smith, Jr., paid the aforesaid 
debt to the said Granite Bank, he procured 
to be made to him from the president, di- 
rectors and company of the said Granite 
Bank, an endorsement of the said note held 
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by the said baiik, and a deed purporting to 
convey the said mortgage of the said farm 
held by the said bank. That the said Robert 

Rice on the day of A. D, 1838, 

commenced an action, as assignee of the 
mortgage aforesaid, made by the said James 
Smith, Jr., to Charles W. Cutter, to obtain 
possession of the said mortgaged premises, 
which action was entered at the court of 
common pleas at Exeter, in and for the said 
county of Rockingham, in the state of New 
Hampshire, on the first Tuesday of Septem- 
ber, A. D. 1838, and continued from term 
to term to the September term of the said 
com-t, A. D. 1844, when the same was tried, 
and the said James Smith, Jr., upon the said 
trial, alleged and relied, as a defence to the 
said action, upon the fact, that the said 
Charles "W. Cutter, though, when he made 
the said conveyance of the said equity of re- 
demption, he claimed and represented him- 
self to be the owner thereof, had no interest 
therein except what he acquired by virtue of 
the said sale from the said LarMn, deputy 
sheriff, as aforesaid. And that the said 
James Smith, senior, claims to be the as- 
signee and owner of the aforesaid mortgage, 
and mortgage debt, from Arthur 3?olsom to 
Nathaniel Gilman, and that on the 15th day 
of October, A. D. 1841, he gave public notice, 
tiiat on the 16th day of April, A. D. 1841 he 
took possession of the said farm, as assignee 
of the said mortgage, for conditions broken, 
and held the same for the purpose of fore- 
closing the said mortgage, by publishing the 
said notice in a newspaper, printed in the 
said county as the law directs. And that the 
said James Smith, senior, at the time of the 
said pretended conveyances of the said real 
estate and mortgage was far advanced in 
years,~was not possessed of any property, 
or of none beyond a very small amount, and 
that he, in fact, never paid any valuable con- 
sideration for the said pretended convey- 
ance of the said farm, and of the said mort- 
gage, and that the said conveyances were 
merely to enable him to hold the said prop- 
erty, and mortgage, in trust for the said 
James Smith, Jr., and for his benefit; and 
that the said James Smith, senior, is not a 
pm'chaser thereof in good faith and for a 
valuable consideration, but that the said 
conveyances were made by the said James 
Smith, Jr., without consideration, and for 
the purpose of delaying and defeating his 
creditors, and others, who have jxist claims 
upon said property; and that the said pre- 
tended conveyances of the said property axe, 
and should be held and taken to be, void, 
and of no effect And that the said James 
Smith, Jr., though he well knew, and alleged, 
and admitted, that he had no title to the said 
equity of redemption, by virtue of his said 
deed fi*om Charles W. Cutter, is now seek- 
ing and attempting in the name and through 
the agency of the said James Smith, senior, 
to foreclose the said last mentioned mort- 
gage, and to obtain a complete and inde- 
6FED.CAS. — 67 
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feasible tifle to the said farm, during the pen- 
dency of the said plaintiff's original biU, and 
before a decree can be had therein. That 
the said James Smith, Jr., pretends, that he 
has an absolute title to the said Folsom 
farm, by foreclosure of the said mortgage 
assigned to him by the said Granite Bank. 
Whereas your plaintiff charges the contrary 
thereof to be true, and that the said mort- 
gage was discharged by the said Smith, Jr., 
to the said bank, or has since been paid to 
the said Smith, and satisfied by the rents 
and income of the said farm by him receiyed. 
And the said Charles W. Cutter pretends that 
he alone was the purchaser of the said equity 
of redemption from Samuel Larkin, deputy 
sheriff; whereas your plaintiff Charges the 
truth to be, that the same was struck off to 
and pm-chased by the said James Shapley, 
in the names and in behalf of the said Gush- 
ing, Cutter and James Shapley, surviving as- 
signees of Jacob Cutter as aforesaid, at and 
for the price of §2500. And the said James 
Smith, Jr., sometimes pretends, that he had 
no notice of the said last mentioned pur- 
chase by the said assignees, whereas your 
plaintiff charges it to be true, that the retm-n 
of the said sale, upon the said execution, by 
the said Larkin, was duly made and record- 
ed, and that the sale aforesaid was made 
upon due and legal notice, and was open and 
notorious. That the said James Smith, Jr., 
sometimes pretends, that he pm*chased an 
absolute titie to the said Folsom farm, from 
the Granite Bank, at Exeter. But your plain- 
tiff charges, that the said Smith, Jr., only 
paid and discharged the said Folsom mort- 
gage, held by the said Granite Bank, and 
that James Smith, Jr., gave Charles W. Cut- 
ter a mortgage of the said farm, to secm*e 
the price of the right in equity of redemp- 
tion aforesaid. And sometimes the said 
Charles W. Cutter and the said Rice pretend, 
that the securities giten by the said Smith, 
Jr., were endorsed and delivered to the said 
Rice, before they became due, and without 
notice of the consideration for which the 
same were given, and the said Rice pretends 
to hold the same as his absolute property, or 
as administrator, and has suits at law pend- 
ing to recover the same, or to foreclose the 
said mortgage from James Smith, Jr., to 
Charles W. Cutter. Whereas, your said 
plaintiff charges, that the said secmities 
were endorsed and delivered to the said Rice, 
after the same or a part of them be6ame due, 
and that the mortgage deed, accompanying 
the said securities, was not assigned to the 
said Rice until the tenth day of November, 
A. D, 1837. And the said Rice, well know- 
ing or having reason to believe, that the said 
securities were a part of the property held 
in trust by virtue of the said indenture, 
was therefore bound, in point of law, to hold 
the same subject to said trusts. 

Charles W. Cutter in his answer, states,' 
that at the time of the execution of the judg- 
ment set forth in the bill, the said Arthur 
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Folsoin was indebted to the said Jacob Cut- 
ter In about the sum of eleven thousand dol- 
lars, and that this defendant procured the de- 
mand to be put in suit, and the said farm to 
be attached on the original writ, returnable 
at the superior court, at the September term 
thereof; and at the August term thereof, 
judgment was rendered in said action in 
favor of the said Jacob for the sum of $46.- 
50 damages, and $10 costs; and on the 24th 
day of August, A. D. 1834, execution was 
sued out, and soon afterward delivered to 
the said Larkin, the deputy sheriff, with in- 
sti'uetions to levy the same on the said farm, 
by selling the said Folsom's right to redeem 
the same at public auction. That he in- 
sti-ucted the said Larkin, in case no person 
should appear, and offer for the said equity 
of redemption more than $2500, that the 
said Larkin might hire the purchaser there- 
of at that price; that he was unable to at- 
tend the said sale, but was inrormed by 
the said Larkin afterwards, that it was so 
sold, and that he, this defendant, was the 
purchaser, and that he, this defenaant, paid 
tlie said Larkin his fees in the said levy 
and sale. But this defendant cannot state 
from his present recollection, that the said 
Larkin made a deed to him of the said prem- 
ises; but he has no doubt of the fact, be- 
cause he finds at the registry of deeds for 
the county of Rockingham, that a deed has 
been recorded, which he has no doubt was 
the deed executed by the said Larkin to 
this defendant 

And this defendant further saith, that he 
has been informed, that the return of the 
said officer upon the said execution sets forth, 
that the said right in equity was bid off to 
the said Gushing, Shapley, and this defend- 
ant; but this defendant avers, that he never 
saw the said return, and never heard, that 
any other person pretended to be the pur- 
chaser of the said premises but himself; 
and he avers, and is ready to prove, that he 
alone took possession of the said premises, 
and contracted with a person to occupy and 
cultivate the same, and purchased cattle 
and farming utensils, and made contracts 
of sale hereafter mentioned, and took the 
notes therefor, and neither the said Gushing 
nor the said Shapley ever interfered, or 
claimed' a right to interfere, in the said 
transactions. And he further states, that on 
the 7th day of July, A. D. 1835, he sold the 
said Folsom's equity of redemption in the 
premises to Samuel Smith, of Bangor, in the 
state of Maine, and that the price, agreed 
to be paid by the said Samuel for the said 
equity of redemption, was $2500, for which 
sum the said Smith gave to this defendant 
his notes of hand, payable in six, twelve, 
and eighteen months from date, signed by 
the said Samuel and by one James Smith, 
Jr.; and this defendant thereupon made a 
deed of his interest in the said premises to 
the said Samuel Smith, which deed is duly 
recorded in the registry of deeds for the said 
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county of Rockingham. That the said farm 
had been mortgaged by the said Arthur 
Folsom to one Nathaniel Oilman, and at the 
time of the said levy, the Granite Bank, at 
Exeter, was assignee of the said mortgage, 
and that the sum due on the said mortgage 
was about $2900, at the time of the said 
sale to the said Smith: that the said Sam- 
uel Smith stated to this defendant at the 
time, that he had purchased the said prem- 
ises for the use of the said James Smith, 
Jr., to whom he has since conveyed the 
same; that sometime in the summer of 1835, 
the said assignee of the said mortgaged 
premises, took possession thereof for breach 
of condition, in pursuance of an agreement 
between the said assignee and this defend- 
ant, made before the said conveyance, and 
the said Smith, by advice of this defendant, 
took an assignment and conveyance from 
the said assignee, and the equity of redemp- 
tion having long since expired, the said 
Smith has acquhred a complete title to the 
premises. That the said James Smith, Jr., 
on the 2d day of December, A. D. 1836, made 
to this defendant a deed, conveying the said 
premises to him, to secure the payment of 
the draft in the said complainant's bill men- 
tioned, and also of two notes of hand, each 
for the sum of $833.33, in the said bill men- 
tioned, and that the said draft was given 
in payment for another of the same tenor, 
which had not been paid, and that the con- 
sideration of all of them was the sale of said 
equity of redemption; the said draft having 
been negotiated by this defendant, before it 
became due, to Calvin Spaulding and Ed- 
ward Howe, the present holders thereof. 
That on the 6th day of December, A. D. 
1836, being about to go to distant parts of 
the country, and being largely indebted to 
John T. Goddard, Esq., since deceased, he 
transferred and delivered to the said John 
T. Goddard, the said two -notes of hand, 
and the mortgage deed securing the pay- 
ment thereof, as collateral security; and that 
afterwards the said John T. Goddard de- 
ceased, and the said Robert Rice, was ap- 
pointed administrator of the said estate, 
and afterwards, but when, he cannot from 
his recollection now state, at the request of 
the said Rice's attorney, he wrote out or 
executed a formal transfer of the said deed 
and mortgaged premises on the back of the 
said deed. That the said Goddard, and the 
said Spaulding and Howe, knew nothing of 
the consideration, upon which the said notes 
were founded, at the time the same were 
transferred, to the best of his knowledge 
and ability, but this defendant avers, that 
having paid out on account of his own lia- 
bilities for the said Jacob, and having com- 
pounded debts, owed by the said Jacob to 
the persons in the said assignment mention- 
ed, and paid therefor a much larger sum 
than the amount received by him as as- 
signee as aforesaid, he assumed the notes 
by him received for the sale of the said 
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equity of redemption, as his own property, 
and dealt -witli them accordingly. That the 
said E. & S. Smith and James Smith, Jr., 
utterly refuse to pay the amount of the 
draft and notes aforesaid, or any part there- 
of, on the ground, that no title has passed 
to them, or either of them, by virtue of the 
said sale, and that the said draft and notes 
are now in smt, in the names of the hold- 
ers thereof. 

Robert Rice, in his answer, states that 
John T. Goddard, late of Portsmouth, afore- 
said, merchant, deceased on or about the 
month of July, A. D. 1837, and that this 
defendant^ on or about the month of Au- 
gust, following, was duly appointed admin- 
istrator of the said John T. Goddard; that 
soon afterwards, this defendant discovered 
among the papers of the said John T. God- 
dard, two notes, in the following words and 
figures, to wit: 

"Portsmouth, July 7, 1835. For value re- 
ceived, we jointly and severally promise to 
pay Charles W. Cutter, or his order, eight 
hundred and thirty-three dollars and thirty- 
three cents, in eighteen months from date, 
with interest annually. James Smith, Jr. B. 
& S. Smith," Indorsed: "Charles W. Cut- 
ter." 

"Portsmouth, July 7, 1835. For value re- 
ceived, we jointly and severally promise to 
pay Charles "W. Cutter, or his order, eight 
hundred and thirty-three dollars and thirty- 
three cents, in twelve months, with interest. 
James Smith, Jr. B. & S. Smith." Indorsed: 
"Charles W. Cutter." 

Which said notes this defendant was in- 
formed, by the said Goddard, in his life 
time, and some time in April, 1837, but at 
what time in the said April, he is now imable 
to state, were assigned, by the said Charles 
W. Cutter, together with the mortgage given 
by the said James Smith, Jr., to secure the 
same to the said Goddard. This defendant 
believes, that the said notes were so assigned 
in the year 1836, but at what time in the 
said year he does not know. That in the 
autumn of 1837, being about to institute a 
suit to foreclose the mortgage, given to se- 
cure the said notes, he applied to the said 
Charles "W. Cutter, by his attorney, William 
H. Y. Hackett, to write out a formal transfer 
of the said mortgage to this defendant, in 
his capacity as administrator of the said 
Goddard, he being advised that that course 
was proper; the said notes having been as- 
signed to the said Goddard, in his life time. 
That the said Charles W, Cutter, was largely 
indebted to the said John T. Goddard, at the 
time of his death, but whether the said notes 
were assigned to the said Goddard, by the 
said Cutter, as collateral security, or in part 
payment of the said debt, this defendant is 
not informed, but he has no doubt that the 
assignment was for one of the said last men- 
tioned purposes, and not in trust. That the 
said notes were not assigned to him long aft- 
er they became due and payable, but on the 



contrary, that they were assigned to the said 
Goddard in his life time, and, as this defend- 
ant Verily believes, some time in the year 
1836, but at no time were the said notes 
transferred to this defendant That before 
the filing of the complainant's bill, as afore- 
said, he had no intimation from the said 
Charles W. Cutter, or from any person, or 
from rumor, that the said Charles W. Cutter 
held the said right in the said equity of re- 
demption, not as his absolute property and 
estate, but only upon tinist, or that the same 
was subject to any other claim; nor did he 
know, nor was he informed, nor did he sus- 
pect, that the said notes were given to the 
said Charles W. Cutter for the said equity 
of redemption, or what the consideration of 
said notes, or either of them, was. 

James Smith, Jr., in his answer states, -that 
on or about the fifth day of July, A. D. 1835, 
in a conversation concerning the Folsom 
farm, between the said Charles W. Cutter 
and this defendant, the said Cutter affirmed 
that he owned all the right in equity which 
the said Arthur Folsom had of redeeming 
the said farm or tract of land, and proposed 
to sell and convey the same to this defend- 
ant, and as an inducement for this defend- 
ant to pm:chase the same, he stated, that 
there was money enough arising out of a cer- 
tain contract made by one Samuel Smith and 
the said G. W. Cutter and this defendant, 
and due to this defendant, for -him, (this de- 
fendant,) to pm-chase the said equity of re- 
demption; and the said Charles affirming, 
that he had a perfect titie to the same, this 
defendant agreed to become the purchaser 
thereof; and. the said Charles then made a 
deed thereof to this defendant, but which 
was not fuUy executed; and afterwards, at 
Boston, on the 7th day of July, A. D. 1835, 
it was mutually agreed, that the said Charles 
should sell and convey the said equity of re- 
demption to the said Samuel Smith, he then 
being present with the said Charles and this 
defendant, for the benefit of the said de- 
fendant, for the sum of $2500, which was 
accordingly done, by a deed executed on the 
same day, conveying all the right in equity, 
which the said Arthur Folsom had on the 
20th day of October, A. D. 1834, of redeem- 
ing the said Folsom farm; and to pay or se- 
cure the said sum of §2500, the said Samuel 
made and delivered, to the said Charles, 
three certain promissory notes, each bearing 
date July 7th, 1835, each for the sum of 
?833.33, each signed by Ja;Qies Smith, Jr., 
this defendant, and E. & S. Smith, which 
the said Charles then and there received and 
accepted in fuU satisfaction. And after- 
wards, in pursuance of said agreement and 
understanding made at said city of Boston, 
between the parties aforesaid, the said 
Samuel Smith, by his deed, bearing date the 
sixteenth day of May, A. D. 1830, .in con- 
sideration of $2500, quit-claimed unto this de- 
fendant, all his right, title and interest in 
and to the said Folsom farm. That Arthur 
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Folsom on the 1st of October, 1825, mort- 
gaged the said Folsom farm to Nathaniel 
Oilman, for the sum of §7500, which said 
mortgage was on the 2d of April, 1832, as- 
signed to the president, directors and com- 
pany of the Granite Barib,— and afterwards, 
on July 13th, 1836, was assigned to this de- 
fendant in consideration of his agreement to 
pay over to the said bank the balance still 
due on the notes which were secured by the 
said mortgage, being the sum of ?29SS.97. 

And this defendant understands and Ije- 
lieves, that previous to the assignment to 
him, to wit, on the 28th day of September* 
1835, the said president, directors and com- 
pany of the said Granite Bank, the condition 
of the said deed of mortgage having long 
previous to the said 28th day of September, 
1835, been broken, entered peaceably into 
the said mortgaged premises, and took pos- 
session of the same, for condition broken, 
for the purpose of foreclosing the said mort- 
gage, and therefore gave due public notice, 
according to the requirement of the statute, 
in such case made and provided, and so con- 
tinued in possession of the premises, without 
any hinderance or interruption, until the 
defendant became actually seized and pos- 
sessed thereof; and this defendant, from 
the time last aforesaid, without any hinder- 
ance or interruption, continued in the pos- 
session thereof imtil the 17th day of Septem- 
ber, A. D. 1839, during all which long space 
of time, neither the said Arthur Folsom, 
nor his assigns, nor any other person or per- 
sons, have ever paid, or offered to pay, either 
to the said Granite Bank, or to this defend- 
ant, the aforesaid sum of $2988.47. That 
on the 17th day of December, 1839, he con- 
veyed all his right, title and interest in the 
Folsom farm, to James Smith, Sen., for a 
good and valuable consideration, and that 
the said Smith has thenceforward been in 
the actual possession thereof. That lie has 
no knowledge whether the said Arthur Fol- 
som was indebted to said Jacob Cutter, or 
in respect to the recovery of judgment and 
the levy of the execution mentioned, ex- 
cept from rumor and report, but he did un- 
derstand, and was informed by the said 
Charles W. Cutter, that on the sale of the 
said equity of redemption by the said Lar- 
kin, deputy sheriff, he, the said Charles, was 
the sole purchaser thereof, and by that sale 
acquired a perfect title to the same in his 
own right, and not as assignee, for the pur- 
pose of holding the same upon the trusts 
mentioned in the said indenture. And this 
defendant, long since the date of the said 
deed of Charles to said Samuel Smith, nas 
been informed that the said Larkin, on the 
20th day of October, 1834, sold and con- 
veyed all the right, which the said Arthur 
had of redeeming said premises, to James 
Shapley, the said Charles Gushing and 
said Charles W. Gutter, and it so ap- 
pears by the said Larlcin's return of said 
execution in favcr of said Jacob Cutter;- 



but whether said Larkin ever executed deeds 
of the premises to the said Shapley or Gush- 
ing, this defendant has no certain knowl- 
edge or information, and is yet, after diligent 
inquiry, imable to ascertain the truth in re- 
spect of the same. That the three prom- 
issory notes received as the consideration of 
the conveyance from the said Cutter to the 
said Samuel Smith, were payable as follows: 
one of said notes was payable in six months 
from its date, one other in twelve months 
from its date, and the thu'd in eighteen 
months from the date; that this defendant 
is informed, as well by the said Charles as 
by the said Samuel Smith, that the said 
note payable in six months from its date, 
has been duly paid, and discharged; the said 
last note having been, from its date until 
payment, in the possession of said Samuel, 
and afterwards the said Charles instituted a 
suit, as the said Charles stated to him, on 
the said other two notes against this de- 
fendant alone, and a certain draft on said 
E. & S. Smith, given for the said last men- 
tioned note for six months, and for security, 
attached the said Folsom farm, and the said 
suit was entereia in the court of common 
pleas, September term, 1836, and continued, 
and was pending in the said court of com- 
mon pleas, in and for the said county of 
Rockingham, on the 2nd day of December, 
A. D. 1836, and long afterwards; on or be- 
fore the said 2nd day of December last afore- 
said, the said Charles agreed, that if this de- 
fendant would seciire the payment of the 
said two notes, and also a certain draft of 
this defendant on said E. & S. Smith, dated 
April 18, 1836, payable to the order of the 
said Charles at the Suffolk Bank, in Boston, 
for the sum of §883, which the said E, & S. 
Smith, on the 20th day of June, 1836, had 
accepted, to pay, that he, the said Cutter 
would discontinue the suit; and this defend- 
ant agreeing thereto, did, on or about the 
2nd day of December, 1836, execute to said 
Charles a deed of mortgage of the said Fol- 
som farm for the purpose aforesaid, the 
said deed to be void upon payment of said 
notes and a certain draft; but the said 
suit was not so discontinued until the Sep- 
tember term of the com't of common pleas, 
in which said court the said suit had long 
been pending. 

And the said Eobert Bice, administrator 
upon the goods and estate of the said John 
T. Goddard, on the 21st day of July, A. D. 
1838, instituted a suit upon the said mort- 
gage against this defendant, which was en- 
tered in the court of common pleas, in and 
for said county of Bockingham, September 
term, 1838, which said suit is still pending, 
and the said Robert claims, that the said 
deed of mortgage, and the said notes, were 
duly assigned by the said Charles to the 
said John T. Goddard, in his life-time, for 
a valuable consideration; and another suit 
in the name of Edward Howe and Calvin 
Spalding, on or about the 18th day of Sep- 
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tember, A. D. 1839, was" commenced against 
tliis defendant, founded upon the said draft, 
"whicli suit is now pending' in this circuit 
coTU't of tlie United States, and the said 
Charles pretends, that he sold and duly ne- 
gotiated the said draft, now amounting to. 
about the sum of $883, and interest thereon, 
to the said Howe and Spalding. And this 
defendant says, that the said CHiarles W- 
Cutter stated to him, that when he assigned 
the said two notes to the said Goddard, the 
time specified for the payment of one of them 
had elapsed, and this defendant has reasons 
to helieve, that the said mortgage was not 
duly and legally assigned to said Rice, or 
said Goddard, until after the decease of 
said Goddard; that on or about the said 
2nd day of December, 1836, or soon after- 
wards, the said Goddard, acting as the agent 
of the said Charles, and long before the 
pretended assignment of said mortgage und 
notes to him (the said Goddard,) received full 
knowledge of the consideration, for which the 
said two notes were given, and that this de- 
fendant oughtnotto be precluded from making 
a legal defence against said notes, or from 
making any eauitable and just set-o£E agamst 
the said notes of the claims he had against 
the said Charles, by i-eason of the negotiti- 
tion or transfer as aforesaid, or of the assign- 
ment of said mortgage; and this defendant 
insists and claims, that there was equitably 
and justly due to him from said Charles, an- 
terior to the pretended assignment of said 
mortgage and notes to said Goddard, or said 
Rice, as administrator of said Goddard, the 
sum of about $1300, being about one-half the 
sum paid by the said Samuel Smith to the 
said Charles, in consequence of a certain 
agreement or contract, made on or about 
the 5th day of February, 1835, by and be- 
tween the said Samuel on the one part, and 
the said Charles and this defendant on the 
other part, by which the said Samuel agreed 
to pay the said Charles and this defendant, 
one-half, or a certain portion of the profits, 
which the said Samuel might receive in the 
sale of certain lands in the state of Maine, 
in consequence of the aid and assistance of 
the said Chai-les and this defendant, ren- 
dered in the sale of such lands. And this 
defendant alleges, that the said Samuel, in 
pui-suance of the said agreement or contract, 
paid into the hands of the said Cutter, the 
sum of about twenty-six hundred dollars, 
for the aid and assistance so rendered the 
said Samuel by the said Charles and this 
defendant; one-half of which said sum the 
said Cutter, although thereto requested, has 
neglected ,to pay to this defendant, or allow 
in part satisfaction or payment of said two 
notes. And this defendant now -prays this 
honorable court to exercise its equitable juris- 
diction for his protection and relief in the 
premises; and that the said notes and the 
said mortgage, so transferred and assigned 
by the said Cutter to the said Goddard, or his 
administrator, may be set aside or cancelled. 



or else that the said Cutter may be ordered 
to apply the said sum of about thirteen hun- 
dred dollars towards the payment thereof. 

James Smith (Sen.) having died pending 
the proceedings, a bill of revivor was filed, 
and the suit revived against his heirs. The 
plaintiffj Charles Gushing, having afterwards 
become bankrupt, a bill was filed, making 
his assignee a party to the suit.' The as- 
signee appeared, and disdaimed all interest 
in the premises, admitting, that the title 
thereto had been sold by him, by authoriiy 
of ,the com-t of bankruptcy, and that the 
same was now revested in the bankrupt. 

Some cross-bills were filed by some of the 
parties, but they were afterwards dismissed. 
A separate answer was also made by each, 
and several interlocutory orders were made, 
and much testimony taken which it is not 
deemed necessary to set forth, as all the ma- 
terial facts sufficiently appear in the forego- 
ing abstracts of the bill and answers, and in 
the opinion of the court The following let- 
ter also appeared in the case, which was pub- 
lished in the New Hampshire Gazette, of 
October. 1840: "Sir: You are respectfully 
called on by the subscriber to furnish him 
with the following documents, namely: a 
certain deed from one Samud. Larkin, of 
Portsmouth, Esq., deputy sheriff, to Charles 
W. Cutter; the said deed is dated October 
20th, A- D. 1834, which deed purports to con- 
vey all the right and equity, that one Arthur 
Folsom had at that time to redeem the Fol- 
som farm, commonly so called. The said 
farm is situate in Newington, in the county 
of Rockingham, and the aforementioned deed 
is witnessed by two of the daughters of Lar- 
kin, aforesaid, and acknowledged by him be- 
fore ]Mr. Hackett, a justice of the peace, as 
appears by a certified copy, from the register 
of deeds for the county of Rockingham. The 
said copy is now and has been for a long time 
filed in the United States court, of which 
you, sir, are sole clerk; which copy pm-port- 
ing to be a true deed, has been shown both 
to yourself and the said Larkin; you read 
and examined it with astonishment, and -Mr. 
Larkin, after a thorough esamination of the 
copy, denied having ever executed such a 
deed to Charles W. Cutter, and referred the 
subscriber to the execution, Jacob Cutter vs. 
Arthur Folsom, and the said Larktn's sworn 
return thereon, and also the said Larkin's 
deposition taken by Daniel P. Drown, Esq., 
on the same subject, both of which are now 
filed in the office of whidi you are clerk; 
which copy of execution is certified to be a 
true copy of record, by air. Hoit, clerk of the 
court from whence the said execution is is- 
sued; which return so made by Officer Lar- 
kin, aforesaid, and sworn to by him, conveyed 
all the right and title that Arthur Folsom 
had to the premises aforesaid, to James 
Shapley, Esq., late of Portsmouth, now de- 
ceased, Charles Gushing of Boston, merchant, 
and Charles "W. Gutter, aforesaid, Esq., in 
consideration of the sum of $2,500, paid by 
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the grantees of Samuel LarldB, aforesaid, 
who made, executed, and delivered to them 
the aforesaid deed; aud you are further in- 
vited to furnish the subscriber one other 
document now in yomr hands and possession, 
namely, a confidential letter or conti"act from 
Samxiel Smith, of Bangor, merchant, Ad- 
dressed to Charles W. Cutter, and James 
Smith, Jr. A sworn copy by Samuel Smith 
of the sard contract is now filed in the court, 
of which you are clert, and his deposition, 
also there filed, states that tne said Samuel 
Smith paid you, Charles W. Cutter, in ac- 
cordance with that contract, about ?2,600, 
one half of which, namely, $1,300, ought to 
have been applied tu part payment of the 
notes and drafts on you and S. Smith, which 
I gave you for your right in the Folsom farm 
aforesaid, which now amount to about $2,900, 
and whidti are by you all sold and transferred 
to people in and out of this state, and are in 
suit against me in several actions now pend- 
ing both in the state and United States 
courts; and there is also a bill of equity by 
Mr. C. Gushing, against the subscriber, de- 
manding immediate possession of this very 
farm, for which I gave you my notes and 
draft aforementioned. Now, sir, the deed, 
if there be such an one, Samuel Larldn to O. 
W. Cutter, dated October 20th, A. D. 1834, 
and the confidential letter or contract from 
Samuel Smith to C. W. Cutter, and James 
Smith, Jr., dated February 5, A. I>. 1835, now 
locked up by you, Mr. Cutter, are absolutely 
necessary to the subscriber, to enable him to 
make a defence against these expensive and 
ruinous actions so frequently referred to. 
And, sii', the subscriber is compelled to call 
on you in this public manner, partially in 
consequence of your refusing to appear be- 
fore the several justices before whom the 
subscriber summoned you for the purpose of 
obtaining your testimony in relation to the 
document before referred to, and partially 
as a matter of prudence not again to call on 
Mr. Cutter, after the vile threats made use 
of by you to me in your oflSce; and you are 
fm'ther requested to state, whether you did 
agree with the subscriber, provided the sub- 
scriber would give Mr. Cutter a mortgage 
deed of the farm aforesaid, to secure the 
aforesaid notes and drafts; which mortgage 
is dated December 2nd, 1836; that you, Mr. 
Cutter, then and there, at once, would dis- 
charge the said Cutter's action vs. the sub- 
scriber, founded on the notes and draft al- 
ready named, which action was then pending 
in the court of common pleas in this state; 
and after you got the possession of the deed 
aforesaid, did you not refuse to discharge the 
said action? And did you not make and file 
an affidavit in the said court, in which you 
stated, that the aforesaid action was by me, 
the subscriber, agreed to be defaulted in- 
stead of being discharged? Be also good 
enough, Mr. Cutter, to inform the subscriber, 
whether or not you were the bona fide owner 
of the notes and the draft, at the time you 



took the mortgage deed aforesaid to secure 
to yourself the aforementioned notes and 
draft? Or have you ever sworn, before any 
com-t of justice, that you transferred the 
notes or draft aforesaid, before you took the 
mortgage deed aforesaid, to secure the afore- 
mentioned notes and draft to yourself? Or 
have you transferred the said mortgage deed 
to Robert Bice? And is not the subscriber 
by the said Bice, now sued on the mortgage, 
and the action now pending in the state 
court? And is not the draft now also in suit 
in the United States com-t, brought by peo- 
ple down iu' the state of Maine, secm-ed by 
this very mortgage sold by you to Bice? And 
has not Mr. Gushing a suit pending with the 
subscriber, in the United States court, for 
the above notes? You well know, sir, that I 
have paid the president, directors and com- 
pany, of the Granite Bank at Exeter, the sum 
of $3,000, for their title to the Folsom farm; 
and you, sir, must be well aware, that you 
have received $2,600, of Mr. Samuel Smith, 
in accordance with the confidential letter be- 
fore referred to, now in your possession, and 
held by you with an iron hand, one half of 
which smn ought to have been endorsed on 
the notes I gave you, Charles' W. Cutter, for 
your pretended title to the Folsom farm, for 
that is all you ever had; if otherwise, show 
it, if you are able, and not let an iimocent 
piirchaser lose both his farm and money, and 
saddle him with the payment of aU these 
notes and draft, (all which are without con- 
sideration,) through your misconduct. James 
Smith, Jr. P. S. WiU Mr. Cutter be good 
enough to state the reason why he refused to 
go to Bangor, after agreeing with the sub- 
scriber to go with him and have the business 
with Mr. Samuel Smith settled? And did not 
Samuel Smith offer you, if you and the sub- 
scriber would visit Bangor, to pay us the bal- 
ance on the contract, in property to be ap- 
praised by any good men, by your giving up 
the contract and our joint dischai'ge to him? 
Now, it is hoped by the subscriber, that Mr. 
Cutter will settle this business, before he 
again visits Georgia or the West Indies, and 
not dodge the courts. J. S. Jr." 

The case was argued by James BeU for 
plaintiff; by Hackett, for defendant Bobert 
Bice; and by Claggett and Woodbury, for 
Smith, Jr., and the heira of Smith, senior. 

STOBY, Circuit Justice. This ease is ex- 
tremely complicated in its actual presenta- 
tion, and has been rendered much more so 
by some of the irregularities and imperfec- 
tions, which have occurred in its progress. 
The history of the principal transactions may 
be thus summarily stated. On the 13th of 
April, 1829, Jacob Cutter, by indenture, con- 
veyed and assigned to Clement Storer, James 
Shapley, and Charles W. Cutter, all his prop- 
erty in trust for the payment of his debts, 
due to his creditors, stated in an accompany- 
ing schedule. At the time when the in- 



[6 Fed. Cas. page 1063] 

denture -was executed, a large debt was due 
from Messrs, Folsom and McCulloli of 
Hayti, to Jacob Gutter, and was among the 
assigned property. The tnastees brought an 
action to recover the amount from the debt- 
ors, in September, 1829, and recovered judg- 
ment against Folsom for $4650, and costs; 
and the sheriff, on that execution, in October, 
1834, levied and sold the equity of redemp- 
tion of Folsom in a certain tract of land in 
Newington in New Hampshire (the same be- 
ing then subject to a mortgage to Nathaniel 
Gilman, made in October, 1825; and after- 
wards conveyed to and held by the Granite 
Bank— a bank incorporated in New Hamp- 
shire), for the sum of $2500. One of the 
allegations in the bill is that the purchase 
was made and the property bought in by 
the assignee of Jacob Cutter, for the benefit 
of the creditors; and that a deed thereof 
was made by the sheriff to Shapley, Gush- 
ing, and Gharles W. Gutter, for and on ac- 
count of the creditors. In point of fact, 
no original deed from the sheriff can now be 
found; and, as we shall presently sse, 
Charles W. Gutter insists, that the deed was 
made to him alone, and that he purchased 
the premises upon his own account On the 
7th of July, 1833, Gharles "W. Gutter sold and 
conveyed the equity of redemption so pur- 
chased to Samuel Smith (senior), in fee, 
and Smith, on the 16th of May, 1836, sold 
and conveyed the same to his son James 
Smith, Jr., (the defendant), in fee, for the 
sum of §2500. On the" 2nd of December, 
1836, James Smith, Jr., executed a deed of 
mortgage to Gharles W. Cutter, to secure to 
him the purchase money under the original 
purchase, made from Gutter, for which cer- 
tain notes were given by Smith, senior. On 
the 9th of January, 1838, Gharles W. Gutter 
conveyed the said mortgage to Eobert Kice, 
administrator (the defendant) with two of 
the notes which then were impaid by Smith, 
junior, on account of a debt due by the 
said Charles W. Gutter to one Goddard, of 
whom Bice was administrator. The Granite 
Bank, having become the owners of the 
mortgage, made by Folsom to Gilman in 
July, 1835, afterwards, on the 13tii of July, 
1836, conveyed the same to James Smith, 
Jr., for the sum then due on the mortgage, 
viz. $2988.47. Smith, Jr., in his answer, as- 
serts, that before the conveyance by the 
Granite Bank to him. to wit, on the 2Sth of 
September, 1835, the Granite Bank entered 
into forcible possession of the premises for 
condition broken, and held peaceable posses- 
sion thereof, for the purpose of foreclosing 
the mortgage, irntU the conveyance thereof 
to him, Smith, who then entered and held pos- 
session thereof until the 17th of September, 
1839, and that the mortgage has never been 
redeemed by Folsom, or any other person. 
The present bill was brought by the plain- 
tiff, who is one of the creditors of Jacob 
Cutter, and one of the assignees named in 
the deed of assignment of Jacob Cutter, to 
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obtain an account and settlement from the 
other assignees of the trust property; and 
mainly to have the Folsom farm brought 
into and accounted for as a part of the as- 
sets under the assignment The accounts 
as between the assignees and the plaintiff 
were referred to a master, who made a re- 
port satisfactory to the parties; and nothing 
now remains for consideration, except what 
relates to the Folsom farm. Now, under 
these circumstances, the remaining and main 
subject of the bill is to enable the assignees 
of Jacob Gutter, as against Smith, Jr., and 
the heirs of Smith, senior, to obtain a de- 
cree, for the redemption of the Folsom farm, 
under the titie, which they insist that they 
acquired under the sheriff's sale and convey- 
ance by him to Shapley, Gushing and Gut- 
ter for the assignees; and as against Rice, 
to obtain a surrender of the mortgage and 
notes, held by him under the conveyance 
by Gharles "W. Gutter to him. Smith, Jr., 
insists upon various grounds of defence, the 
most prominent of which are; First, that he 
is a bona fide purchaser of the premises, 
without knowledge, or notice of any equity 
of the assignees. Secondly, that his title tb 
the premises has been completely establish- 
ed by the foreclosure of the Gilman mort- 
gage by the acts of the Granite Bank, and 
his own possession under the bank, accord- 
ing to the requhrements of the statutes of 
New Hampshire. Rice insists upon various 
grounds of defence, and among others, up- 
on the two grounds above insisted on by 
Smith, Jr. If either of these grounds is main- 
tainable, it will not be necessary to proceed 
farther in the examination of the other points 
made in the case. If they are not supported, 
then the com-t must proceed to examine the 
validity of the other points. 

In respect to the first point, the case is not 
without its difficulties from the loose and 
inartificial manna:, in which the pleadings 
are drawn, and the incompleteness and un- 
satisfactory statements in the evidence taken 
in the cause. This has most probably arisen 
from bills in equity being of rare occurrence 
in this district, and, therefore, the parties 
have not derived the full benefit of the skill 
and experience of the bar, in the arrange- 
ment and management of the proceedings. 
It appears to me, that the present defendant 
James Smith, Jr. must be now treated as 
the sole purchaser in the case, his father 
being but a mere nominal party, and having, 
in truth, no substantial interest in the prem- 
ises. I shall, therefore, drop aU considera- 
tion of the supposed claim of the father, 
and deal solely with that of the son. The 
latter is beyond all question a bona fide 
purchaser of the mortgage held by the Gran- 
ite Bank in the premises. So far his titie 
seems unexceptionable. In respect to his 
purchase of the equity of redemption, undor 
the sheriff's sale, the ease stands thus. The 
sheriff sold the equity of redemption^ and 
in his return on the execution dated the 20th 
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of October, 1834, he states that the highest 
bidder and purchasers were James Shapley, 
(since deceased,) Charles Cushing (the plain- 
tiff,) and Charles W. Cutter (the defendant,) 
three of the assignees imder the indenture 
already referred to, for the sum of 2500 
dollars, and that he made a deed to them 
accordingly. Now, no such deed is produced 
in the case; there is a copy of a deed, taken 
from the registry of deeds of Rockingham 
coimty, where the lands lie, which was re- 
corded therein on the 17th of November, 
1834, which deed pm-ports to be dated on the 
20th of October, 1834, and to be a convey- 
ance to Charles "W. Cutter (the defendant) 
alone as the pm'chaser at the sale. No orig- 
inal deed to Charles W. Cutter from the 
sheriff is produced either by Charles W. 
Cutter, or by the other assignees; nor is 
the absence of the original deed in any man- 
ner whatsoever accounted for. I say in any 
manner whatsoever; for neither Charles "W. 
Cutter, nor either of the other assignees, 
pretends to accoimt for the same. The wit- 
nesses to the deed, and the magistrate, who 
took the acknowledgment, do not pretend to 
state, from their own present knowledge or 
remembrance, to whom the original deed 
was made, whether to Charles W. Cutter, or 
to him and Shapley, and Cushing. The 
sheriff asserts little more than his belief, 
that the facts were as stated in his return; 
and his testimony is otherwise as vague and 
inconclusive as can well be imagined; and he 
does not seem to have any definite reeollec- 
lions on the subject. He presumes, but he 
does not know, that he carried the original 
levy of the execution to be recorded. No 
other deed under the levy appears to have 
been recorded in the registry than that to 
Charles TV. Cutter. There Is also a memo- 
randum in the case, copied from a memo- 
randum book of ths late Samuel Shapley, 
which is introduced as evidence in the case, 
which piu'ports to have been made by him 
on the 20th of October, 1834, and to state, 
that he was present at the sale, and that the 
premises were bid off by him as the highest 
bidder for $2500; and that he directed the 
sheriff "to place the bid to Charles Gushing, 
C. W. Cutter and himself, Shapley, assignees 
of Jacob Cutter." But if Shapley were now 
living, he would not be permitted to give 
testimony of the facts, so stated, since he 
is a party in the trust; and therefore this 
memorandum cannot, in any possible view, 
be evidence. The same suggestion applies to a 
letter, addressed by Charles Cushing to Shap- 
ley on the same day. It is not competent 
evidence in the cause to support his interest. 
On the other hand, Charles "W. Cutter utterly 
denies that the p\u:chas6 was made on ac- 
count of the assignees, or of any body but 
himself; but he gives no account whatsoev- 
er of the original deed of the sheriff, or what 
has become of it. 

Now, it is under these obscure, and inde- 
terminate, and doubtful circumstances, that 



the court is called upon to decide this im- 
portant Question, by whom, and on whose 
account the purchase at the sheriff's sale 
was made,— whether by the three assignees, 
or by Charles W. Cutter alone. If the re- 
turn on the eseeution is to be trusted, the 
purchase was made by Shapley, Cushing, 
and Gutter, not as assignees, for it is no 
where suggested in that return, that they 
were the purchasers, as assignees, but sim- 
ply, that they were personally the purchas- 
ers. On the other hand, the recorded deed 
shows, that the sale was to Charles W. Cut- 
ter alone; and the said Cutter, (as has been 
already suggested), insists that the pur- 
chase ^as upon his own sole account. In 
this slate of the case, the onus proband! Is 
on thij plaintiff to overcome the denials of 
Gutter'^ answer by the testimony of two 
witnessi^s, or of one witness and of other 
decisive Corroborative facts. The most, that 
can be said, is, that the whole transaction 
is involved in great mystery, as much on the 
part of Cutter, as of the other assignees, and 
that a cloud rests upon it, which it is 
equally difficult to disperse, or to penetrate. 
It may be, that as between Cutter and the 
other assignees, the case ought to be treat- 
ed as one, in which the deed was made to 
him alone, for the benefit of all the assign- 
ees, as such. But that he denies, and nei- 
ther the deed to him, nor the sheriff's re- 
turn, states, that the sale was for or on 
their account, as assignees; and the deed 
alludes to no purchaser, but Cutter. And it 
is quite consistent with the other presump- 
tions in the case (I do not say the facts), 
that the assignees, even if the purchase 
was originally made on their account, fijaally 
acquiesced in Cutter's taking it to himself. 
How are we otherwise to account for their 
total silence and acquiescence in Cutter's as- 
suming the whole control of the propei-ty, 
without objection, and above all, never in- 
terfering to redeem the equity, notwith- 
standing the notoriety of the publication in 
the newspapers, that it was in the course 
of a foreclosure? The truth is, that there 
has been apparently gross laches on the 
part of the assignees, in relation to the 
whole matter; the sale of the equity; the 
giving of the deed by the sheriff; and the 
subsequent entire non-resistance of the ad- 
verse claims of the Granite Bank and Smith, 
Jr., (the defendant). And I do exceedingly 
doubt, whether, under the existing evidence, 
there is enough to show, that Cutter can 
now be treated by the other assignees, as a 
trustee for them, upon a bill filed by them, 
whatever might be the fact as to the rights 
of the other creditors, included in the in- 
denture of assignment. But supposing Gut- 
ter to have been a trustee for the assignees 
of the equity of redemption, under the sher- 
iff's sale, that will advance the case of the 
plaintiff but a little way, unless it can be 
shown, that Smith, Jr., at the time of his 
purchase from Cutter, had full knowledge, 
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or was put upon full inquiry, as to Cutter's 
being a trustee for tlie assignees as such. 
Smith, Jr., utterly denies having nad any 
such knowledge, until long after his purchase 
from Cutter; and, indeed, (as it should 
seem), untU shortly before the suit was 
brought Nor was Smith, Jr., ever put up- 
on inquiry by any facts stated in the deed 
of the sheriff to Cutter. That deed treats 
Cutter (as has been already suggested), as 
the sole purchaser of the premises at the 
sale. It no where alludes to the other as- 
signees. It is true, that the deed refers to 
the judgment and execution, on which the 
sale was made; and it may be said, that 
Smith, Jr., must be presumed to have search- 
ed, and was bound to search the records of 
the court, in order to ascertain the validity 
of the levy at his peril. Be it so. But the 
judgment, and execution, and return, would 
only have informed him, at most, that the 
sale was made to Shapley, Gushing, and 
Cutter, not as assignees, but personally; and 
the deed from the sheriff would have told 
him, that the sale was to Cutter alone, and 
on his own account Under such circumstan- 
ces, he could have had a full right to pre- 
sume, that the return was made by a mis- 
take, and that the deed contained the name 
of the true purchaser, or that Shapley and 
Cushing had relinquished theu: own claims 
to Cutter, and clothed him with all the 
full rights of a sole proprietor. Ea either 
view. Smith could not be affected with any 
Implied notice of any trust; and in fact, as he 
in his answer states. Cutter asserted him- 
self to be the sole owner, and Smith pur- 
chased under him, upon the belief, and in 
the confidence, that this was true. It may not 
be immaterial to state, that although by 
the statutes of New Hampshire in force at 
the lime when the present levy was made, 
upon a levy and setting off of real estate 
unincumbered, it was required, that the ex- 
ecution should be recorded in the registry 
of deeds,— Act July 4, 1829 (St N. H. 1830, 
p. 101, c. 6),— yet, upon a levy of an execu- 
tion on an equity of redemption, no such 
registry was i*equired,— Act July 3, 1822 
(St N. H. 1830, pp. 104, 105, c. 7.) 

It may be suggested, that the defendant 
(Smith, Jr.,) has not paid the purchase mon- 
ey; but he sets up two claims, either of 
which, if well founded, would amount to a 
complete answer; that is to say, a set-off of 
a claim against Cutter, and a liability to 
pay the notes to Rice the administrator of 
Goddard. At all events, the latter ground 
seems to have a strong foundation, for God- 
dard took the notes and draft of Smith, 
Jr., from Cutter in payment of a debt due 
to him from Cutter, to a larger amount 
without any knowledge of the trust, or that 
they were not Cutter's own property; and 
the subsequent transfer of the mortgage to 
secure the notes by Cutter to Rice, is pre- 
cisely what a coin:t of equity would have 
decreed, as the mortgage was but an ap- 
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pendage to the debt due on the notes and 
draft Rice, as administrator of Goddard, 
stands in the predicament, so far as the 
plaintiff is concerned, of a bona fide hold.er 
of the notes and draft without being affect- 
ed by any trust for the assignees; and, so 
far as I have been able to see from the evi- 
dence. Smith, Jr., has shown no valid de- 
fence against the payment thereof to Bice. 
In truth, the plaintiff, to sustain nis claim, 
must make out a clear and indispensable 
title, both against Smith, Jr., and against 
Rice, as affected with a clear trust in favor 
of the assignees, as such. It does not seem 
to me that such a trust has been sufficiently 
established, either as against Cutter, or as 
against Smith or Rice; but if against Cut- 
ter, it is certainly nbt against Smith or Rice. 
The only possible drawback from this con- 
clusion, seems to be the exceedingly rash, 
and inconsiderate statements of Smith in his 
newspaper letter of October 27th, 1840, ad- 
dressed to Cutter; a letter, by whosoever 
advised, as impolitic, as it was improper, 
and which has done more to damage the 
ease of Smith than all the other evidence 
put together. Absurd as it is in some of 
its suggestions, it does not overcome the 
other just inferences from the evidence in 
the case. 

Then as to the other point as to the fore- 
closure of the mortgage by the Granite 
Bank, and by Smith, imder the title of the 
bank. First, it is said, that the foreclosure 
was opened by the payment of $2,000 by 
Folsom, or by Smith, on the 20th of June, 
1836. Now, there is no evidence to show, 
that the payment was made by Folsom; and 
indeed it would seem clearly to have been 
made by Smith, as a part of his purchase 
money for the debt then due to the bank. 
But^ if it were otherwise, the payment would 
not have opened the foreclosure, as the argu- 
ment supposes; for the foreclosmre was not 
then complete under the statute of New 
Hampshire, then in force, the entry to fore- 
close having been made on the 28th of Sep- 
tember, 1835, and the notice of foreclosure 
having been first given in the newspapers on 
the 5th of March, 3836; so that the right of 
redemption was then running; and of course, 
like any other payment, only repelled the 
notion, that the right of redemption was then 
gone. Then, secondly, it is said, that the 
conveyance from the bank to Smith, conveys 
the lands, subject to the condition in the 
mortgage. This is true; but this in no re- 
spect varies the rights of Smith; but leaves 
the right of redemption as it stood before. 

Again, it is said, that the statute fore- 
closure is not established, because the pub- 
lication in the newspapers is not established 
by any copy of the newspapers; but only by 
the evidence of Bxurley and Gilman. But it 
seems to me, that the plaintiff has waived 
any objection on this head, by his omission 
to take the objection at an earlier period, 
when the depositions were taken; and, at all 
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events, he might hare disproved the prima 
facie evidence on the part of these witnesses, 
if he had any contradictory evidence. If, 
however, there were any real difficulty on 
this point, I would now order the newspa- 
pers to be brought into com-t, and verified 
on oath, for the satisfaction of the court. 
But, as I understand the argument, it is not 
pretended, that the objection is anything 
more than formal, or that the newspapers 
would not support the statements of the wit- 
nesses. The subsequent advertisement of 
Smith (senior), on the 12th of October, 1841, 
for a foreclosure, would not vary his rights 
or those of Smith, Jr. (the defendant), if the 
former foreclosure were complete. It might 
have been done ex majori cauteia, if the 
former foreclosm*e should be held, from any 
unsuspected cause, inoperative, or insuffi- 
cient; but it was not a waiver of it 

Let us then see, whether the original fore- 
closure be or be not complete and conclusive, 
under the act of New Hampshire of the 4th 
of July, 1834, c. 165. That act provides, 
"that, hereafter, no possession of any lands, 
or tenements, by any mortgagee, or his as- 
signs, shall operate to bar or foreclose the 
right to redeem said mortgaged premises, or 
against any person but the mortgagor and 
his heirs, unless the mortgagee, or other per- 
son so in possession, for the purpose of fore- 
closing the right to redeem, shaU, at least, 
six months before such right to redeem 
would be foreclosed by the law now in force, 
give notice in some public newspaper, printed 
in the county where such premises are situat- 
ed, or if no newspaper be printed in such 
county, then in some newspaper printed in 
Concord, in the county of Merrimacls, which 
notice shall state at what time such posses- 
sion for condition brolien commenced, with 
the name of the mortgagor and mortgagee, 
and date of the mortgage, and shall give 
such description of the premises, as the 
same are generally known by, and shall be 
published three weeks successively." By 
the act of the 29th of July, 1829 (St N. H. 
1830, p. 486, tit 105), then in force, one year 
was allowed for redemption, after an entry 
by the mortgagee for condition broken. It 
seems to me, that the published notice, set 
forth in the record, fuHy complies with aU 
the requisites prescribed by this act; and 
no efiCort having been made to redeem the 
premises imtli several years afterwards, the 
foreclosure became complete at the expira- 
tion of the year; and Smith, Jr., as assignee 
of the bank, is entitled to the full benefit 
thereof, as the absolute owner, both of the 
equity and of the mortgage. 

Upon the whole, my opinion is, that the 
bill ought to be dismissed, without prejudice. 
But I think, that it is not a case for costs 
generally, for any of the parties. The clerk's 
fees, and the costs of printing the record 
being for the benefit of all parties ultimately 
interested, ought to be apportioned among 
them; and I accordingly direct that the 
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plaintiff pay one-third thereof; the defend- 
ant James Smith, Jr., one-third thereof; and 
the defendant Charles W. Cutter, one-third 
thereof; to be taxed by the derk of this 
court I do not think, that any of the other 
defendants ought, under all the circumstan- 
ces, to bear any portion of these costs. And I 
further decree, that, except as to the clerk's 
fee, and the costs of printing the record, 
all the parties in the case ought to bear theic 
own costs. A decree will be entered ac- 
cordingly. 
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In re CUSHMAN. 
[7 Ben. 482.] * 

District Court S. D. New York. Oct Term, 

1874. 

Discharge— Omissiox of Odtlawed Debts. 

A banicrupt omitted from his schedule certain 
debts, and the creditors holding them had no 
notice of the bankruptcy proceedings. He 
claimed that the debts were outiawed: EeU, 
that the bankrupt had not conformed to the 
reauirements of the act [of 18GT (14 Stat 517)]; 
that his discharge could not now be granted; 
and that the case must be referred back to the 
register for further proceedings. 

[In the matter of John H. H. Cushman, a 
bankrupt] 

W. "W. Hewitt^ for bankrupt 
P. Condon, for creditor. 

BLATCHFORD, District Judge. As it ap- 
pears that the bankrupt omitted from his 
schedule certain debts which he asserts were 
outiawed, on the ground that they were 
outiawed, and the creditors holding such 
debts have had no notice of the bankruptcy 
proceedings, the bankrupt has not conformed 
to all the requirements of the act There- 
fore, his discharge cannot now be granted, 
and the ease must be referred back to tiie 
register for such further action as he may 
take on the application of either party to 
him. 
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In re CUSHMAN. 

[1 MacA. Pat Cas. 569.] 

Circuit Court, District of Columbia. Jan., 1858. 

IssuAKCE OP Patents — Rule as to Utilitt— Iit- 

PKOVEMENTS IN LIGHTNING RODS. 

[1. The rule that when an invention is useful 
for some purpose the degree of usefulness is not 
a subject for consideration is applicable only 
when the validity of a patent already issued is 
attacked in a court of law; but when the ques- 
tion is as to the issuance of a patent the rule is 
that prescribed by the statute (Act 1836, § i), 

^ [Reported by Robert D. Benedict Esq., and 
B. Lincoln Benedict, Esq., and here reprinted 
by permission.] 
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namely, that "the commissioner shall deem it 
to be sufficiently useful and important."] 

[2, Surrounding the portion of a lightning rod 
that is buried in the earth with plates of dis- 
similar materials, so as to form a galvanic bat- 
tery, which will furnish electricity opposite to 
that in the air for the purpose of facilitating the 
discharge thereof, is not "useful," in the sense 
of the patent law, for the current of a galvanic 
battery is so feeble, as compared with a flash 
of lightning, as to be, necessarily, without prac- 
tical effect.] 

[3. The question of the usefulness of sur- 
rounding the buried part of a hghtning rod with 
a galvanic battery for the purpose of facilitat- 
ing the discharge of electricity from the air 
must, in lie absence of experiments by the in- 
ventor, be determined by the application of re- 
ceived and approved scientific principles.] 

Appeal from refusal to grant patent 
P. Hannay, for appellant 

MORSEIil/, Oireuit Judge. The claim as 
set forth in the amended specification is in 
these words: "Having thus described my in- 
vention, what I claim as new, and desire 
to secure by letters-patent, is surrounding 
that part of the lightning-rod which is em- 
bedded in the earth with a galvanic-battery, 
in the manner and for the purposes set 
forth." The nature of the invention is stated 
thus: "To facilitate the discharge of the 
electricity from the conductor to the earth 
is the object of my present invention, and 
it consists in surrounding that part of the 
lightning-rod embedded in the earth with 
plates of dissimilar metals, arranged in such 
manner as to constitute an open galvanic- 
battery. Electro-motive power will divide 
the electricity on the metallic plates, and 
as they are uninsulated they will act as a 
condenser of the electricity that is opposite 
to that of the air. Shoxild there be a high 
electrical tension of the air, by this means 
the electrical fliiid conducted through the 
rod is more readily discharged by uniting 
with the opposite electricity as it accumu- 
lates on the surface of the plates. When 
the discharge flows from the earth to the 
air, then the rod conducts from the plates 
such electricity as is opposite to that of the 
air." On the 3d of June, 1857, the commis- 
sioner decided, refusing to grant the patent 
for reasons filed. The reasons alluded to 
appear to be contained in a report made 
by Examiner Baldwin, directed to the com- 
missioner, in these words: "In the revision 
of the application of S. D. Oushman for a 
patent for alleged improvements in lightning- 
rods, I have the honor to report that the 
invention consisted in surrounding that part 
of the lightning-rod embedded in the eartli 
with plates of dissimilar metals, to con- 
stitute an open galvanic-battery for the pur- 
. pose of facilitating the discharge from the 
lightning-rod to the earth. The claim was, 
surrounding that part of the lightning-rod 
which is embedded in the earth with a gal- 
vanic-batteiT, in the manner and for the 
purposes described. Practical science has 
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long since determined that to guard build- 
ings against the destructive effects of light- 
ning, it is necessary to provide a continuous 
line of conduction beyond the point of dan- 
ger through which the electrical discharge 
may be transmitted, and it is well known 
that the building is rendered secure in pro- 
portion to the power of the conductor to 
transmit the electrical current In Harris 
on Thunder Storms numerous examples are 
given to increase the security to buildings 
by extending the surface of the rod at its 
termination, and even directions are given to 
connect it there with conducting channels. 
For example, at page 97 it is said: 'It (the 
rod) should terminate under ground' in two 
or more branches passing out in any con- 
venient direction, 'and if convenience per- 
mit these branches should be connected 
with springs of water or di-ain or some other 
conducting channel.' At page 105, same 
book, a dear view is given of the effect of 
the extension of surface in the power of 
conduction in the rod. At page 125 a draw- 
ing shows the forked termination of the rod; 
and at page 127 the description of the rod 
on tfie Nelson monument mentions its termi- 
nation connected with three pointed branches 
under the surface of the ground, while at 
page 134 is noticed the views of M. Le Eoy 
in 1790, who proposed to protect the ship 
from the effects of lightning by terminating 
her conductors on the copper on her bottom. 
The modern experience with iron ships also 
shows that their large mass of conducting 
surface gives them almost a perfect im- 
munity from the effects of lightning. In 
my opinion the application was properly 
rejected, for the use of plates of metal in 
which to terminate the rod for augmenting 
its security was not the invention of the ap- 
plicant and making this termination in 
plates of different metals could at most have 
but effected an infinitesimal action in the 
power of conduction, and even this the office 
cannot readily perceive any precise mode of 
verifying by experiment and can therefore 
only receive it as a possibility; but not even 
then can I regard it as presenting a doubt, 
of which the applicant should be allowed 
the benefit I am, for these reasons, of opin- 
ion that the patent should be refused." 

This report and opinion was approved by 
the commissioner on the 1st of June, 1S57. 
From which decision said Oushman appeal- 
ed, as before said, and filed his reasons of 
appeal, which are: First Because the of- 
fice has failed to give references to show 
that the devices employed by the applicant 
were old or well known. Secondly. Because 
the office has not shown that the invention 
is useless. Thirdly. Because the office has 
failed to show that it is prejudicial to the 
morals of the commimily. Fom'thly. Be- 
cause the commissioner had no right to re- 
ject the case on the ground that he could not 
perceive any precise mode of verifying by 
experiment the invention; and lastly, because 
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wherever there is a doubt the applicant 
eUouId receive the benefit of it The commis- 
sioner's reply to these reasons consists, in 
the first part, of an historical account of the 
proceedings in the first stages of the appli- 
cation, then of the object of the invention 
and the nature of the subject generally, and 
of the references 'to Harris on Thunder 
Storms, substantially as stated in the commis- 
Bioner's reasons for the decision. He pro- 
ceeds then to say: "The only thing, then, 
that his claim has to rest on is the galvanic 
action arising from the use of copper and 
zinc as the metals of the plates, and this is 
what the claim is strictly limited to. The 
reason which the office gives for refusing a 
patent for this is simply that the intensity of 
the action arising from either the copper or 
zinc, or both, in the earth, is thousands of 
times too small to be sensible as compared 
with that of any flash of lightning. The lat- 
ter has force enough to strilce through hun- 
dreds of thousands of feet, or sometimes 
through miles of air. The former has not 
force enough to strike through the thou- 
sandth part of an inch. These are well-known 
facts, and the thing must be utterly with- 
out practical effect. The applicant has not 
shown the slightest reason to believe in any 
effect It has been attempted to be shown 
by some theoretical notions, but there is no 
occasion to resort to theory. In a, practical 
point of view it is well known what the gal- 
vanic action of copper and zinc does and 
what it does not do, as it regards such a 
question as the one now before us, and 
fanciful theories cannot have any weight 
against well-known practical facts. The fact 
above mentioned of the infinitesimal degree 
of the galvanic force of copper and zinc, or 
any other two metals, stands out in almost 
every good elementary treatise on electricity 
and galvanism, and would be readily testi- 
fied to by any person well read upon the sub- 
ject of electricity. Such, for instance, as 
Professor Henry, of this city. And the of- 
fice has, therefore, not thought it necessary 
to make citations in regard to it from any 
particular authors or works on electricity. 
Another point in the case is the uncertainty 
as to the direction in which the auxiliary 
galvanic forces even if it were sensible in 
quantity, in comparison with that of the at- 
mospheric electricity, would be wanted, since 
the sti'oke may be either from the cloud to 
the earth or from the earth to the cloud, ac- 
cording as the latter is positive or negative. 
Another point is the fact, well known as a 
practical fact, independent of all theory, that 
in the use of both copper and zinc these met- 
als tend mutually to neutralize the effect 
which either might have by itself, though 
that is infinitesimal, as above stated." The 
original papers, with the commissioner's de- 
cision, the reasons of appeal, and the said 
report in writing in answer thereto, were 
laid before me on the day and at the place 
previously appointed by me, and according 
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to due notice given for the hearing of said 
appeal; at which time and place an examiner 
appeared on behalf of the office, and the ap- 
pellant by his attorney, and the said party 
having desired to examine said officer ap- 
pearing on behalf of the said office, was per- 
mitted so to do, according to the provisions 
of the act of congress on said subject, and 
the oath duly administered by me accord- 
ingly. 

Most of the questions and answers under 
that examination are of a general natmre, 
without any special application in any mate- 
rial particular to the alleged invention. It 
is contended in the argument of the appel- 
lant's counsel that the fact of the novelty of 
the invention is thereby further established. 
Further, that the answer to the thii*teenth 
interrogatory refutes the idea in the report 
as to the insufficiency of the battery in its 
operation to meet an electrical stroke which 
might take place from the earth to the cloud, 
said battery being confined in its operation 
to that of the latter; and further, that the 
answers to the fourteenth and fifteenth in- 
terrogatories show contradictory statements 
made by the examiner as to the matter above 
alluded to. JFor a more particular notice to 
the answers, I refer to the examination itself. 
In the argument it is further contended 
that the fact of novelty being so established, 
the sole question is as to the utility; and that 
as to the position of the office— "that the de- 
gree of beneficial effect produced is so small 
that the office does not deem it patentable"— 
it is not nor cannot be sustained by any au- 
thority; but on the conti-ary, the practice of 
the office and rulings and decisions of the 
court are against it To support the position, 
a reference is given to Om-tis (section 28). 
It is there stated that "the doctrine in rela- 
tion to utility being in this country that the 
subject-matter of a patent must not be in- 
jurious or mischievous to society, or frivolous 
or insignificant, it follows that every inven- 
tion for which a patent is claimed must be 
to a certain extent beneficial to the com- 
munity. It must be capable of use for some 
beneficial pxurpose. But when this is the case 
the degree of utility, whether larger or small- 
er, is not a subject for consideration in de- 
termining whether the invention wiH support 
a patent. But it is obvious that the capa- 
bility of use for some beneficial purpose is a 
material element in determining whether 
there is a sufficiency of invention to support 
a patent, the ^orce of the word 'useful,' in- 
troduced into the statement in connection 
with the epithet 'new,' being to determine 
whether the subject-matter upon the whole 
is capable of use for a purpose from which 
any advantage can be derived to the public. 
General rules will not decide this question in 
particular cases, but the circumstances of 
each case must be carefully examined under 
the light of the principles on which general 
rules are founded." It will be proper here 
to remark that the foregoing is the rule 
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which is laid down in cases where a patent 
has issued, and where it hecomes necessary 
to sustain it when its validity is impeached 
In a court of law. With respect to the rule 
more immediately applicable to the present 
case, it will he found in the seventh section 
of the act of 1836, where one of the condi- 
tions necessary to the granting the patent is 
that upon the examination thereby directed 
"the commissioner shall deem it (the inven- 
tion) to be sufficientiy useful and important," 
&c. 

The question to be decided is whether the 
alleged invention of an improved mode of 
protecting objects from the effect of light- 
ning, by surrounding that part of the light- 
ning-rod which is embedded in the earth 
with a galvanic-battery, as described in the 
specification, is capable for said purpose in 
a patentable point of view. There having 
been no experiment made by the applicant 
in this case to test his invention, the solution 
of the question must depend upon received 
and approved scientific principles. The sub- 
ject appears to have undergone thorough in- 
vestigation in the patent office by the com- 
missioner and several of his learned ex- 
aminers— -the result of whose investigation, 
both upon reason and authority, appears to 
be as hereinbefore stated; from which it ap- 
pears that in their judgment the alleged in- 
vention was in fact wholly incapable of an- 
swering practically any such purpose. This 
authority justiy claims very high respect 
Upon my own investigation, and from the 
best lights I have been able to obtain, I am 
satisfied that galvanic electi'icity is not in- 
tense, but, on the contrary, quite feeble; for 
instance, a sheet of copper and a sheet of 
zinc, each from eighty to one hundred and 
twenty square feet of surface, have been 
rolled up together and immersed in a. large 
tub of acid, giving a current so feeble in in- 
tensity as to be quite insensible to the feel- 
ing. I am satisfied that the action arising 
from the galvanic-battery in this case would 
be incomparably gmall when compared with 
that of any flash of lightning, so much so as 
to be of no beneficial use. I think, there- 
fore, that the commissioner was correct in 
refusing to grant the patent 



Case ITo. 3,514. 

In re CUSHMAN. 

II MacA. Pat. Cas. 577.] 

Circuit Court, District of Columbia. Aug. 
Term, 1858. 

antedating op patents— estoppel— distorbina 
Prior Cosimissioner's Rulixos. 

[1. An applicant who has requested and ob- 
tained the antedating of his patent to a" cer- 
tain date as the time of filing nis specifications, 
iu supposed accordance with the statute (Act 
1836, § 8), is estopped to claim that the action 
of the commissioner in so antedating was unau- 
thorized because tlie date taken was merely the 
date of refiling after withdrawal for amend- 
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ment, the original filing having been much ear- 
lier.] 

[2. The decision of the commissioner that in 
antedating a patent to the time of fifing the 
specifications (Act 1836, § 8) the date to be 
taken is the date of filing the amended specifica- 
tions on which the patent was finally issued, 
and not the date of filing the original specifica- 
tions, cannot be disturbed by a subsequent 
commissioner, or by the coiirt on appeal from 
the ruling of the latter.] 

[Appeal by William M. C. Cushman from a 
decision of the commissioner of patents re- 
fusing to grant an application for a reissue of 
patent No. 3,889.] 

Marcus P. Norton, for Cushman. 

DUNLOP, Chief Judge. On the 16th of 
January, 1845, a patent issued to the appel- 
lant, Wmiam M. C. Cushman, for improve- 
ment in rails for railroads, for fourteen years 
from the 16th of July, 1844. The applica- 
tion and specification on which the patent is- 
sued appear to be dated on the 23d and 27th 
of October, 1844, but the indorsements on 
the papers in the patent office submitted to 
me, and the letters of the appellant, show 
that specifications, &c., for the same inven- 
tion had been presented to the office as early 
as 1843, and several times between then and 
the 23d of October, 1844, and withdi-awn to 
correct and make perfect the specifications, 
&c. The appellant, in writing, by his let- 
ter marked "A," requested the antedate, and 
it was so ordered by Commissioner Ellsworth, 
for six months previous to the issue, to wit, 
the 16th of July, 1844, in conformity, as was 
supposed, with the last clause of the eighth 
section of the act of the 4th of July, 1836, 
although the earliest specification for the 
same invention had been filed in the office 
much longer than six months 'before the date 
of the issue. On the 12th of July, 1858, the 
appellant applied to the present commissioner 
(Holt) to surrender his patent and to have 
the antedate corrected and the reissue to 
confer on him the patent privilege for four- 
teen years from the 16th of January, 1845, 
so that his privilege should not expire till 
the 16th of January, 1859. He made this 
application, in substance, on two grounds: 
First That the antedate was a clerical error 
in the office, being never asked for by Cush- 
man or ordered by Commissioner Ellsworth. 
Second. If ordered by Commissioner Ells- 
worth, it was erroneous and void, he having 
no power to carry the antedate beyond the 
23d of October, 1844, or to antedate at all, 
except in cases of interference. Compiis- 
sioner Holt refused th& application for want 
of power to reissue for a term beyond the 
term limited in the. original patent, or to re- 
verse the judgment of his predecessor. Com- 
missioner EUsworth, and from this refusal 
the appellant has made his present appeal 
to me. 

This is not the case of a clerical error or 
mistake in the patent office in making out 
a patent. As a court can correct the errors 
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of its clerk in the discharge of his ministerial 
duties, the commissioner of patents may no 
doubt do the same as to his clerks- In this 
case there is no clerical error, but if error at 
all, it is the error of judgment of the former 
commissioner as to his power and authority 
imder the patent laws. The act of antedat- 
ing did not proceed from inadvertence or ao 
cident The whole case seems to show it 
Avas the resvdt of the deliberate judgment of 
Commissioner EUsworth in construing the 
acts of congress, and was asked for and as- 
sented to and accepted by the appellant It 
protected Cushman, or he thought it would, 
against strangers from the 16th of July, 1844. 
(See his letter "A.") Whether Commissioner 
EUsworth properly construed the eighth and 
thirteenth sections of the act of July, 1836, 
and his powers under them, is not now be- 
fore me. The appellant acquiesced in and 
submitted to, nay, asked for, the construc- 
tion given by the commissioner; and al- 
though the application and specification now 
on file, on which the patent issued, appear to 
be presented to the office on the 23d and 27th 
of October, 1844, the indorsements of the of- 
fice and the letters of the appellant show that 
specifications long before, and as early as 
1843, for the same invention, had been be- 
fore the commissioner, and withdrawn at the 
appellant's request for correction and to 
make them i)erfect and complete. If the ap- 
pellant asked for the antedating of his pat- 
ent, and accepted it so antedated, he cannot 
now complain "non fit injuria volenti." The act 
of 4th of July, 1836 (section 5) provides for 
patents for inventions or discoveries "for a 
term not exceeding fourteen years." The 
patentee is not obliged to claim the whole 
fomteen years. He may, I presume, waive 
his claim to part of the term in favor of the 
public by antedating it, or he may take a 
patent for a term less than fourteen years, 
or he may seek protection against strangers, 
as in this case the appellant seems to have 
done for the time intermediate between the 
antedate and the date of issue— sis months 
previous to the i^ue— if in that time he has 
made application, and is seeking, in good 
faith and with reasonable diligence, to per- 
fect his specifications, &c. See the case of 
Sparkman v. Higgins [Case No. 13,208], de- 
cided in the southern district of New York, 
January 27, 1847. 

If the appellant knowingly acquiesced in 
the antedating, and took the deed so ante- 
dated, he is in like condition. If he was 
ignorant at the time of what the commis- 
sioner did, of which there is no proof— but 
the reverse is proved— and has slept upon his 
rights for thirteen years and more, it is too 
late now to seek redress. No tribimal ought 
to encourage or countenance such gross neg- 
ligence. The public may have relied upon 
the recorded termination of his privilege, and 
have contracted with reference to its termi- 
nation. If Commissioner EUsworth ante- 
dated the patent against the wUl of the ap- 



peUant, he ought not to have received the 
deed so antedated. He ought to have re- 
fused the antedated patent, and have ap- 
pealed from the decision of the commission- 
er. WhUe that decision is nnappealed from 
and imreversed, neither the present commis- 
sioner nor myself, on appeal, in my judg- 
ment, can distmrb or gainsay it unless spe- 
cial power to do so is conferred by law. It 
is argued that this power is conferred on the 
present commissioner in the thirteenth sec- 
tion of the act of 1836; but upon a careful 
perusal of that section, it wUl be found to ap- 
ply to no such case as this. That section 
covers only cases where the patent granted 
is inoperative or invalid by reason of a de- 
fective or insufficient description or specifi- 
cation, or by reason of the patentee claim- 
ing in his specification more than he had, or 
shaU have a right to claim as new, in which 
cases, if the error has arisen from "inad- 
vertency, accident, or mistake," and without 
fraud, upon the surrender of the patent the 
commissioner may reissue, for the same in- 
vention, but only then, for the residue of the 
then unexpired term, with the patentee's cor- 
rected description and specification. It has 
no appUcation to this case, and gives no pow- 
er to the commissioner to alter the date of 
a previously-granted antedated patent. And 
in the cases to which the power does apply, 
of pure accident and mistake and inadvert- 
ence, without fraud, he can only exercise 
the power of reissue during the continuance 
of the term stipulated in .the original patent 
No power like that asked to be exei'ted by 
the present commissioner to change the date 
of a patent deliberately agreed on by the 
former commissioner and the appeUant, can 
b6 found in the fifth and eighth sections of 
the act of the 3d of March, 1837 [5 Stat 193], 
or in any of the provisions of the patent 
laws to which I have been referred or which 
I can find on a careful reading of them. Up- 
on the whole, therefore, I think Commission- 
er Holt was correct in refusing, for want of 
power, to correct the error in the antedate 
of the patent, if there was any, which I by 
no means admit or decide, and that his judg- 
ment in the case must be affirmed. 

I return all the papers, together with this 
my opinion and certificate afllrming Com- 
missioner Holt's judgment 
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CUSHMAN V. KYAN. 

p. Story, 91-]^ 

Circuit Court, I>. Massachusetts. May, 1840, 

A-nMiKALTY Appeals— Disturbing Damages— Au- 
thority OF Master to Ponish Seaman — As- 
sault — Pleading — Answer as Proof. 
1. In cases of appeal, in admiralty proceed- 
ings, where damages are discretionary, the bur- 

^ [Reported by "William W. Story, Esq.] 
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den of proof is on the appellant to show some 
clear mistake or error in the court helow, either 
in awarding excessive damages, or in promul- 
gating an incorrect rule of law, or to offer new 
and materially important testimony, which 
must go to the proof of the new allegations 
without contradicting the former evidence. 
[Cited in Hutson v. Jordan, Case No. 6,959; 

Fuller V. Colby, Id. 5,149; The Busy, Id. 

2,232; Lockwood v. The Grace Girdler, Id. 

8 450 U. S. v. The Juniata, 93 TJ. S. 339; 

Jjubker v. The A. H. Qumby. Case No. 8,- 

586; The Albany, 48 Fed. 565. Quoted in 

The Lord Derby, 17 Fed. 268.] 
[See Bearse v. 340 Pigs of Copper, Case No. 

1,193.] 

2. Quere, whether a court of equity will en- 
force an assignment by a seaman of his ex- 
pectant earnings. 

3. No words of provocation will justify an as- 
sault, although they may constitute a ground 
for tiie reduction of damages. 

[Distinguished in Fuller v. Colby, Case No. 
5,149. Cited in EafE v. Youmans, 86 N. Y. 
330.] 

4. Punishment inflicted by a master upon a 
seaman must be moderate in degree, both pro- 
portioned to the nature of the offence, and the 
exigency of the occasion, and administered in a 
proper manner, 

[Cited in Fuller v. Colby, Case No. 5,149.] 

5. The answer of the respondent upon oath in 
reply to interrogatories does not, in the admiral- 
ty, constitute positive evidence in his own favor. 
Its true effect is, either to furnish evidence for 
the other party, or, in a case doubtful in point 
of proof, to turn the scale in favor of the re- 
spondent. 

[Cited in The Mary Paulina, Case No. 9,224; 
Jewett V. Ounard, Id. 7,310; The Ausfccalia, 
Id. 667; Havermeyers & Elder Sugar Refin- 
ing Co. V. Compania Transatlantica Bspano- 
la, 43 Fed. 91.] 

Suit in the admiralty in a cause of dam- 
age. The libel in substance stated as fol- 
lows: That in July, 1839, the libellant, Mi- 
chael Ryan, shipped on board the ship.Arab, 
of which the respondent, Benjamin Cush- 
man, -was master, being then on a whaling 
voyage. That dm*ing the continuance of 
that voyage, and while the ship was off the 
island of St. Mary's, the captain came up 
and inquk-ed of the libellant, how the cook 
obtained liquor and got drunk, and charged 
this libellant with giving liquor to the cook, 
which the libellant denied; whereupon, and 
without cause, the said Benjamin Cushman, 
with his fist, struck the libellant a violent 
blow over the eye, and cut a large and deep 
gash over the left eye of the libellant, and 
again immediately with his fist struck the 
libellant another violent blow upon the right 
side of the libellant's ear, so tbat the blood 
ran from it, and he was knocked down help- 
less upon the deck; and the said Cushman 
continued to kick and beat the libellant with 
a rope, after he was so knocked down. That 
afterwards, on the high seas, and on board 
the said ship Arab, on the 9th day of February 
last past, the said Cushman made another 
violent assault upon the libellant, and caus- 
ed him to Tie seized up in the main, rigging, 
and while so seized up, the said Cushman 
ordered the ti'owsers of the libellant to be 
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stripped down, and his naked person exposed, 
and with a weapon called a "cat," inflicted 
fifteen severe blows upon the naked body 
of the libellant, so as to wound him severe- 
ly; and, after causing the libellant to be 
cut down, the said Cushman continued to 
beat the libellant with said cat, and cut him 
across the legs and arms so that the flesh 
and limbs of the libellant were bruised and 
lacerated, and thereupon immediately, while 
the libellant was suffering great bodily pain 
and distress froto the severe flagellation he 
had received, the said Cushman ordered the 
libellant to go to the mast-head, where he 
was kept during the space of nearly four 
hours, in the cold and rain, until he was 
so benumbed with cold, that he could with 
difficulty keep himself from falling. That 
the said libellant by means of the said as- 
sault, suffered severe pain in his head, and 
to this day his hearing is injured by the 
said blow, and that he has suffered damage 
to the amoimt of one thousand dollars. 
. The answer admitted the hiring of the li- 
bellant, and his shipping on board the Arab; 
and goes on, in substance, to state, that the 
crew shipped under a contract not to use 
ardent spirits on the said voyage, and with 
notice that sphrits would not be furnished 
by the owners, or allowed to the crew, ex- 
cept for medical purposes, for which last 
purposes a small quantity of spirit was put 
on board. That the vessel sailed from Deso- 
lation island to Delago bay, and that on the 
voyage, and while she was lying at Delago 
bay, the said Ryan neglected his duty as 
steward, and was frequently m liquor him- 
self, and embezzled the ship's stores by 
giving liquor and wines to others of the 
ship's crew, contrary to his duty and the 
express orders of the respondent and his of- 
ficers. That on or about the 28th of August 
last, the said ship stiU lying at Delago bay, 
the respondent being on shore, a signal was 
made to him, from the said ship to come 
on board; that on repairing on board, he was 
told by Charles F. Cushman, one of the of- 
ficers, that the said Ryan was in liquor, had 
been giving liquor to others of the crew, 
and had been doing damage and making 
distm-bance in the ship. That the respond- 
ent called the said Ryan to him, and while 
charging the said Ryan with some of his 
conduct, was insolentiy answered by the 
said Ryan, and finally told by him, that he 
(the respondent) lied; whereupon the said re- 
spondent knocked the said Ryan down instant- 
ly with his fist, and that while the said Ryan 
was down, this respondent further corrected 
him, kicking him and striking him with a 
piece of launch warp, a quarter of an inch 
in thickness, two or three times; but denies 
that any permanent injury was done, or 
that the punishment was malicious or un- 
duly severe; and especially denies, that the 
respondent struck the libellant on the ear, 
or on his head after he fell, and avers, that 
he struck him but once in the face. That 
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after this last mentioned occurrence, the 
said Ryan was repeatedly in liquor, and 
embezzled the spirits of the said ship, and 
removed for that purpose a lock on the scut- 
tle of the run to protect the spirits, and that 
the respondent told the libellant, that unless 
he desisted he would flog him. But the li- 
bellant disregarded the warning, and on the 
4th day of February last, on the passage 
home, the libellant having been in Uquor, 
and having been insolent to the first officer 
of the ship, the respondent ordered him on 
deck and had him seized up, and flogged 
him with a cat made of eight sti-ands, of a 
line of the size of a log line, after distinctly 
stating the reason for the pimishment. And 
after the flogging, this respondent ordered 
the libellant to go to the foretop for two 
hours, after previously ordering him to go 
below and change his clothes, and denies, 
that the punishment was more than the exi- 
gencies of the case requu-ed. The ansVfer 
goes on to state, that this suit is set on foot 
by a person to whom the said Ryan is in- 
debted, and for the purpose of extorting 
money from this respondent 

The cause was tried before the district 
judge, who decreed to the libellant one hun- 
dred and fifty dollars and costs. l<^om that 
decree the present appeal was taken, and 
argued at this term, bj 

George T. Curtis, for appeUant. 

T. G. Coffin, of New Bedford, for appellee. 

STORY, Ou*cuit Justice. This is the case 
of an appeal from the district court, in a 
cause technically called a cause of dam- 
age. The libel charges two assaults and 
batteries as having been committed on the 
high seas, and within the admirally juris- 
diction of the district court, by the respond- 
ent, Cushman, master of the whaling ship 
Arab, upon the libellant, Ryan, the steward 
of the ship; and the particulars are set 
forth articulately in the libel; the answer 
does not deny the assaults and batteries 
charged in the libel; but it does deny many 
of the circumstances of aggi-avation, and 
insists, that the same were inflicted upon the 
libellant for drunkenness and other gross 
misconduct, by way of con*ection and pun- 
ishment, and in enforcement of. the proper 
discipline of the ship. The learned judge 
of the district court, at the hearing, pro- 
nounced a decree in favor of the libellant, 
for one hundred and fifty dollars damages, 
and costs; and from that decree an appeal 
has been taken to this court In cases of 
this nature where the damages are neces- 
sarily uncertain, and are incapable of being 
ascertained by any precise rule, and there- 
fore, unavoidably rest, in a great measure, 
in the exercise of a sound discretion by the 
court, upon all the circumstances in evi- 
dence at the hearing, it is with extreme 
reluctance, that the appellate court enter- 
tains any appeal; and it expects the ap- 
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pellant to show, beyond any reasonable 
doubt, that there has been some clear mis- 
take or error of the court below, either in 
promulgating an incorrect rule of law, or In 
awarding excessive damages; or that new 
evidence is now offered, which materially 
changes the original aspect of the ease. If 
new evidence is offered which might fairly 
have been introduced in the court below, 
by the exercise of reasonable diligence, it 
is treated as being of far less value, than 
it would have been tmder other cu-cum- 
stances, especially if it goes to the very gist 
of the matters put in controversy by the 
libel and answer, since it may be justly im- 
puted to the laches of the party, and is open 
to the suspicion of being framed to meet 
the new exigencies of the case. Indeed it 
may well be doubted, whether the intro- 
duction of such new evidence, going in con- 
tradiction to the proofs of the points in issue 
by the libel and answer in the court below, 
ought according to the ti-ue principles, which 
regulate the practice in courts of admiralty 
in instance causes, ever to have been ad- 
mitted. It is true that coinrts of admiralty, 
upon appeals in instance causes, may per- 
mit new allegations to be filed, and new 
evidence to be admitted; but the proofs are 
stricQy confined to the suppoxi; of the new 
allegations, and are not allowed to contra- 
dict the original testimony upon points in 
contestation in the court below. The rule 
is, that, under certain restrictions, , the ap- 
peUant may be permitted "non allegata al- 
legare, et non probata probare." But then 
it is a part of the rule, that it shall not con- 
tradict the former evidence, ("modo non 
obstet publicatio testium") or that it shall 
solely go to the proof of the new allega- 
tions ("novis artieulis ex veteribus pendentl- 
bus, et ex illis orientibus, et ad causam per- 
tinentibus"). So the rule is laid down on 
many occasions; and Doctor Brown has 
affirmed its general adoption by courts of 
admiralty.' 

But, as to the other point, where the dam- 
ages or amount must necessarily rest in the 
sound discretion of the court, as it does in 
salvage causes and causes of damage, the 
constant policy in the comrts of the United 
States, in the exercise of their appellate jiu-is- 
diction, and especially of the supreme court, 
has been, to discomrage appeals upon slight 
or trivial grounds, and never to reverse the 
original decree, xmless there is a plain mis- 
take of law, or a gross excess in the amount 
of damage awarded. Indeed, under other 
circumstances, there would be no safety to 
any parties; and new motives to litigation 
would be perpetually presented, to stimulate 
the parties to take the chances of an appeal, 
in the hope that, in a mere exercise of dis- 
cretion, the different courts might not ar- 
rive exactly at the same amount either of 

- See 1 Brown, Civ. Law, 500; 2 Brown, Civ. 
Law, 436, 437. 
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salvage or of damage, although the decree 
in each case was founded upon the same 
principles. In the few eases of appeals of 
this sort, which have come before me, I 
have constantly been governed by this con- 
sideration; and I have never asked myself 
the question, whether originally I should 
have awarded exactly the same sum; but 
only, whether I could discern a dear and 
unequivocal mistake or error in the court 
below, either of law or of fact 

It is under this view of my duty, sitting 
as an appellate tribunal, that I have exam- 
ined the allegations and proofs in the pres- 
ent case. Before, however, I proceed to the 
dhrect consideration of these matters, I wish 
to say a word upon another subject, which 
has been distinctly alluded to at the argu- 
ment, as the probable ground of many con- 
troversies between the officers and crews of 
whale ships. It is said to be a general prac- 
tice and long sanctioned, to allow the com- 
mon seamen in these voyages to assign to 
persons, who are commonly, by an expressive 
phrase, called outfitters of seamen, the whole 
or a great part of the expected earnings of 
the voyage; so that the eomanon seamen 
rarely have any substantial interest in the 
prosecution of the voyage, and are thus often 
tempted to acts of insubordination, miscon- 
duct, and even desei-tion; and that the own- 
ers of the ships often accept orders drawn 
upon them in pmrsxiance of these assign- 
ments, and thus give to them their full ap- 
probation and sanction. If this suggestion 
be true, it is a fact, the existence of which 
is deeply to be lamented; and it requires 
the immediate interposition of the national 
legislature to cheek or prohibit such mis- 
chievous contracts, as ruinous equally to the 
interests of the seamen and the owners, and 
subversive of the soundest public policy. It 
would be difficult, indeed, to persuade a 
court of admiralty or a court of equity to en- 
force any such assignments, as they import 
almost upon their face a gross advantage 
taken of the weakness, or ignorance, or im- 
prudence of this most valuable but thought- 
less class of men; and I must confess my 
utter surprise, that the respectable merchants 
engaged in the whale fisheries, should lend 
the slightest cotrntenance to such contracts. 
They are at war with the true interests of 
the owners, as well as of the crew in the 
voyage, and must sooner or later involve- 
them in a common ruin. 

But to retiurn to the merits of the present 
controversy. The libel alleges two distinct 
assaidts and batteries; one on the high seas, 
at Delago bay, on the coast of Africa, near 
St Mary's, under Elephant island, in July, 
1839; the other, on the high seas, on the 
homeward voyage, near the equator, on tha 
9th of February, 1840. The libel in sub- 
stance charges, in respect to the first as- 
sault and battery, that the respondent struck 
the libeUant a violent blow over the left 
eye, and cut a deep gash over that eye, and 
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again immediately with his fist struck the 
right side of the libellant's ear, so that the 
blood ran therefrom, and the libellant was 
knocked helpless on the deck; and that 
the respondent continued to kick and beat 
the libellant with a rope after he was so 
knocked down upon the deck. 

The answer, by way of defence, in 
substance states, that while the ship was 
lying at Delago bay, the respondent being 
on shore, a signal was made from the ship, 
for him to come on board; that on repairing 
on board, he was told by Charles Oushman, 
one of the officers, that the libellant was in 
liquor, had been giving liquors to others 
of the crew, and had been doing damage, 
and making disturbance in the ship; that 
he called cthe libellant to him, and, while 
charging him with some of his conduct, was 
insolently answered by him, and finally told 
by him, that he (the respondent) lied"; where- 
upon the respondent knocked him down with 
his fist, and while he was down the respond- 
ent farther corrected him, kicking him in 
the fieshy part of his person behind, and 
striking him on the same place with ,a piece 
of launch rope, a quarter of an inch thick, 
two or three times. But the respondent de- 
nies, that any serious, permanent, or severe 
injury was done by such ghastisement to the 
libellant, and avers, that it was done after 
his gross and provoking insolence, aud for 
his previous misconduct, and without malice. 
And the respondent denies that he struclc 
the libellant upon his cur, or that he struck 
him any more than one blow oa his face, 
or that he struck him on his head after he 
fell. Now, upon this statement, it is clear, 
that in point of law, no justification is made 
out, even if the facts relied on in the answer 
are admitted to be true. It is well settled 
that no words of provocation whatsoever will 
justify the offended party in inflicting a blow 
upon the offender, although certainly they 
may constitute an excuse, which will miti- 
gate the damages, even down to the point of 
reducing them to mere nominal damages, if 
the language of provocation be very gross 
and reprehensible, and calculated from the 
circumstances to draw forth strong resent- 
ment And, as to chastisement by a master, 
by way of correction of seamen for drunken- 
ness, or other misconduct the law requires 
it to be moderate in degree, and proportionsd 
to the nature of the offence, and the exigency 
of the occasion. If there be any excess in 
the mode of punishment, or any passionate 
violence, the law will not tolerate it, either as 
a justification, or as an excuse. And I must 
say, that although knocking a seaman down, 
under the impulse of sudden passion, from 
provocation by language of gross insolence 
and insubordination, or defiance, may, in con- 
sideration of human infirmity, be somewhat 
excusable on the part of the master, so as 
not ordinarily to be visited by severe dam- 
ages; yet if it is followed up by other pas- 
sionate acts, such as kicking, and beating, 
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and .whipping the party when fallen, it 
beti-ays more of the spirit of revenge, than 
the just indignation of a wounded mind. 
But, if the punishment is meant to tie ap- 
plied to enforce a proper discipline on board 
the ship, or as a chastisement for past mis- 
conduct, or for present drunkenness, knock- 
ing a man down, or kicking him in the man- 
ner here stated, is not such a ptmishment as 
the law allows, much less such as it justifies. 
It is not in the proper mode, or at the proper 
time, or in the proper degree, to promote 
good discipline or good conduct. 

But was there, in fact, any such provoca- 
tion in language as the answer asserts; for 
I think it may be admitted, that the libel- 
lant was then, or might be presumed to be, 
somewhat afiEeeted with liquor, although not 
positively intoxicated, so as not to know 
what he was about And certainly this was 
no venial offence. No witness, except 
Charles F. Cushman, who is a cousin of the 
master, speaks to the point He says, that, 
"he, (the captain) asked him (the libeUant) 
if the cook had been in the cabin. He said, 
'No.' Then the captain said, he broke the 
slates. He said, he did not The captain 
said, he did; and he told the captain, that 
he lied. Then Captain Cushman stepped up 
to him and struck ^him; and, about the time 
he struck him, the steward fell down." This 
is not very ingenuous. The witness would 
leave us to infer, not that the captain knock- 
ed the steward down, but that he feU down, 
so as to leave a doubt on the point The 
answer admits, distioctly, that the captain 
knocked the steward down. The witnesses 
for the respondent give a very different ac- 
count of the matter. Gordon states, that 
when "the captain came on board, Charles 
(meaning the witness Cushman) told the cap- 
tain, that Ryan (the libeUant) had been afoul 
of his rum. The captain then jumped on 
board, and called up Ryan, who was then 
steward, out of the cabin, and asked him 
what he had been doing with his liquor, 
Ryan said, he had not taken any of his 
liquor at aU. The captain told him not to lie 
to him; that he had taken his liquor and 
given the cook some. He repeated the words 
over two or three limes, not to lie to him; 
and said he knew a damned sight better; 
he had taken his rum, Ryan, told him he had 
not; that the rum he had drunk did not 
belong to the captain, but was some he had 
got on shore. The captain then knocked Mm 
down, with his fist, and struck him two or 
three limes after he was down, with his fist, 
on the side of his head, and then kicked 
him." But he adds, "I saw him kick him but 
once." And, in answer to interrogatories, he 
states fmrther, that "Ryan's eye was bruised 
pretty bad; the skin was cut on the under 
lid of his eye and the blood came from that" 
Hood, another witness, says, that "the cap- 
tain then jumped aboard and called Ryan. 
Ryan came to him, and the captain struck 
him with his fist, somewhere on his face or 



head. Ryan fell on the deck. I heard Ryan 
say, 'What is this for. Captain Cushman;' 
the captain said, 'I wUl let you know what 
it is for?*" The witness saw nothing fur- 
ther, and went below and left Ryan lying 
on the deck. The testimony of the other 
witnesses on this point is far more loose and 
indistinct 

Now, taking this testimony together, it 
strikes me, that it is far from being satis- 
factory to establish the fact, that the li- 
beUant did, on this occasion, teU the cap- 
tain that he lied. To say the least of it, the 
statement of Grordon. contains quite as prob- 
able an accoimt of the actual occm'rences; 
and the onus probandi is on the respondent 
to make out his defence. But it is said, 
that the answer, being on oath, and respon- 
sive to the allegations in the libel, is evidence 
in favor of the respondent, and, therefore, 
ought, in a case of doubt, to be decisive in 
his favor. Now, in point of fact the libel is 
also sworn to; and, therefore, there is only 
oath against oath, so far as there is any con- 
tradiction between them. But iu fact, the 
defence on this point is not responsive to any 
allegation in the libel; but it is new matter 
set up by way of defence to excuse the as- 
sault and battery. It Is, therefore, strictly 
matter of fact, to be made out In proof by 
the respondent And this leads me to re- 
mark, that the rule, adopted by courts of 
equity, that an answer under oath, when it 
is responsive to matters charged in the bill, 
Is positive evidence in favor of the respond- 
ent and wlE prevail, unless overcome by the 
satisfactory evidence of two witnesses, or of 
one witness and other corroborative circum- 
stances, has never been adopted in courtb of 
admh'alty. The rule of the civil law seems 
to have been, that the testimony of a single 
witness was not sufficient to establish any 
material facts in conti'oversy in a suit 
"Sanximus (says the Code) ut unlus testi- 
monium nemo judicum in quaeimque causa 
facile patlatur admittl. Et nunc manifesto 
sanximus, ut imius omnio testis responsio 
non audiatur, etiamsi, proeclaroe curioe hon- 
ore proef ulgeat" ^ But this rule does not 
necessarily import, that the answer of the 
respondent, upon the interrogatories pro- 
pounded to him, shall be positive evidence in 
his favor. The case is very different from 
what it would be, where the respondent Is 
sworn upon, what is called, the decisory 
oath. Pothier accordingly informs us, that 
the answers of the respondent to the com- 
mon interrogatories and articles in libels, are 
evidence against him, but not in his favor; 
and that, In this respect, they greatly differ 
from the decisory oath.* My learned friend, 
the district judge of Maine, has examined 
this subject with his usual accuracy and fuU- 

" Code, lib. 4, tit 20, c. 9, § 1; Pothier, Pand. 
lib. 22, S. N. 19; 2 Story, Eq. Jur. § 5130. 

* Pothier, Traitg des Obligations, n. 920; Id., 
Traite de Procedure civile, pt 1, c. 3, art. 5, 
§ 5. 
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ness of learning in the case of Hutson v. Jor- 
dan [Case No. 6,959], and I entirely ^concur 
in his opinion, that the answer of the re- 
spondent in reply to interrogatories does not 
in the admiralty constitute positive evidence 
in his favor. Its true effect is, to furnish evi- 
dence for the other party, or, in a case hang- 
ing in equilibrio in point of proof, to turn the 
scale in favor of the respondent. 

I have dwelt somewhat more at large upon 
the considerations, as well of law as of fact, 
applicable to the first charge in the present 
libel, than it might seem to require, because I 
was desirous of disposmg of some points, 
which have not hitherto undergone a direct 
and positive adjudication in this court, al- 
though they have silently iosLnuated them- 
selves into the common practice in this class 
of appeals. 

The second charge in the libel is that, 
which constitutes the substantial grievance, 
upon which the present suit is brought. It 
states, in substance, that on the high seas, 
on the 9th of February last past, the re- 
spondent made another and violent assault up- 
on the libeUant, and caused him to be seized 
up in the main rigging, and, while so seized 
up, the respondent caused the trowsers of 
the libeUant to be stripped down, and his 
nated person exposed, and with a weapon 
called a "cat" inflicted fifteen severe blows 
upon the nated body of the libeUant, so as 
to wound him severely, and after causing 
liira to be cut down, he continued to beat the 
libeUant with the said cat, and cut him 
across the legs and arms, so that the flesh 
and limbs of the libeUant were bruised and 
lacerated, and while the libeUant was suf- 
fering great bodily pain and distress from the 
severe flageUation he had received, the re- 
spondent ordered him to go to the mast-head, 
and kept the UbeUant there nearly four hom-s, 
until he was so benumbed with the cold, that 
he could with difiiculty keep himself fi'om 
falling. 

The answer of the respondent to this al- 
legation, in substance, states, that, after the 
first assault and beating, the libeUant was re- 
peatedly in Uquor, and embezzled the spirits 
of the SiUd ship and took off a lock for that 
purpose, which the respondent placed upon 
the scuttie of the run for the piu'pose of pro- 
tecting the spirits; and that the respondent 
then informed the UbeUant, that if he did 
not desist from takmg the said liquors, he 
certainly would flog him. That the UbeUant 
disregarded the warning, and on the 4th of 
February last past, the UbeUant having been 
in liquor, and having been insolent to the 
first officer of the ship, the respondent or- 
dered him on deck, had him seized up, and 
flogged him with a cat made of eight strands, 
of a line of the size of a log Une, after dis- 
tinctly stating to the UbeUant the reason of 
the said punishment, and referring it, as 
weU to his present, as to his former mis- 
conduct And after the said flogging, the re- 
spondent ordered the libeUant to go into the 
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foretop for two hours, having previously 
ordered him to go below and change his 
clothes. And the respondent denies, that 
any serious, or permanent, or severe injmy 
was done to the UbeUant, or that it exceeded 
the proper bounds of his lawful authority. 
Now in this answer it is somewhat remark- 
able, that the respondent does not state the 
number of blows struck by him with the cat, 
nor the place where they were struck; and 
he takes no notice of the aUegation as to the 
blows struck after the UbeUant was cut 
down, and attempts no justification of them. 
In point of fact, the libel, as to the number 
of lashes, and the beating after the UbeUant 
was cut down, is fuUy maintained, at least 
in its substantial circumstances, by the con.- 
current testimony of aU the witnesses; and 
some of them state the beating in a very ag- 
gravated form. It seems, indeed, that such 
was the severity of the lashes with the cat, 
which was on the naked parts below the 
back of the UbeUant, that an involuntary 
dejection (as I am reluctantiy obUged to 
state) took place, and the subsequent beating 
was, because the respondent ordered the U- 
beUant to get a shovel to remove the offensive 
materials, and he did not find the shovel as 
quick as it was thought that he might. The 
sending the UbeUant to the foretop for two 
hours is admitted; and it is in proof, that he 
stood exposed during all that time in a driz- 
zling rain, in a warm cUmate. Now, the 
coxurt is asked to say, admitting that the 
charges of drunkenness and embezzlement of 
the spirits on board, which were designed 
merely as ship's stores, to be used in cases 
of sickness, are proved, (as I confess, that 
I think they are to some extent) whether the 
punishment was justified in point of law by 
the occasion, or whether it was excessive, and 
improper in its nature and degrea I admit, 
that the master is clothed with authority to 
correct and punish any seamen, who disobey 
the lawful orders and discipline of the ship, 
or who are guUty of other gross misconduct. 
But the correction must be reasonable in it- 
self, and moderate in degree, and admin- 
istered in a proper mode. If the master in- 
flicts punishment in a violent, or brutal, or 
maUgnant manner, to gratify his passions, 
or in wanton abuse of his power, he is 
responsible therefor, and can not shelter 
himself from damages by general allega- 
tions of misconduct or insolence in the of- 
fender. The law clothes the master with 
summary authority in this respect, to enforce 
due discipUne on board of the ship. But it 
should not be forgotten that the power is ar- 
bitrary and discretionary in its exercise; but 
it is deemed to be analogous to the power 
of a parent to inflict chastisement upon a 
disobedient child, or perhaps more nearly to 
that of a master over his apprentice. 

Now, I must say, loojdng to aU the drcum- 
stances of the present case, that I think the 
punishment was not only excessive in kind and 
degree, and disproportionate to the offence. 
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but it was persisted in with a rasli resent- 
ment, and gross harshness, which admit of 
no apology. But I do not stop here. It 
strikes me that there was gross indecency 
and impropriety in the character of the pun- 
ishment, and in the mode of inflicting it. I 
know of no right or authority in the master, 
thus indecently to espose the person of the 
seaman, and thus to degrade, as well as to 
punish him. To strip a seaman naked, and 
whip him severely with a cat, an instrument 
producing exceedingly sharp and agonizing 
pain, is a punishment, which if jusiifiable at 
all, is so only under extreme circumstances; 
and certainly is not justifiable for ordinaryvio- 
lations of the ship's discipline. Drunkenness 
and embezzlement of the ship's spirits by the 
steward are certainly grave offences, and 
deserve some punishment; and probably no 
coxirt or jury would incline to weigh the pun- 
ishment inflicted in such cases in very nice 
scales. But when a punishment is pursued 
with extreme severity, as, in this case, that 
with the cat was, and when the party, smart- 
ing under his sufferings, received other 
blows and lashes after he was cut down; 
and when, after this, he was ordered aloft 
for two hours in a drizzling rain, in the midst 
of his bruises, and pains and sufferings, and 
instead of those bruises and pains and suf- 
ferings being assuaged, they were to be thus 
aggravated, I, for one, must say, that there 
is in such conduct more of vindictive pas- 
sion, if not of deliberate malice, than of any 
sense of justice, or desire to support proper 
order and discipline in the ship. But, when 
I add to this the utterly inexcusable inde- 
cency of stripping the libellant's trowsers 
down, and inflicting the lashes with the cat 
upon his naked person, it seems to me, that 
the court is called upon to reprove such ex- 
cessive misconduct in strong terms. Has the 
master ever repented of his misconduct, or 
shown contrition, or expressed regret, since, 
that period? Not at all; for when the pro- 
cess in the present suit was served upon him, 
his language was of a directly opposite na- 
ture. He regretted that he had not punished 
the libellant more. Then, is there any thing 
in the new evidence, that justly goes in miti- 
gation of the offence, or to ^tablish, that the 
wrong has been exaggerated? I hardly see 
how that can be maintained; for the answer 
admits the truth of the main allegations. 
Btit it is said, that the libellant has admitted, 
since the suit was brought, that he was not 
punished more than he deserved; and that 
the suit is now carried on substantially for 
the benefit of another person, who instigated 
the suit, and at whose expense it is carried 
on, and who is to receive the damages award- 
ed by the court for his own use. It is to 
these two points, that the new evidence on 
behalf of the respondent is mainly address- 
ed. 

As to the supposed confessions of the libel- 
lant, made after the libel was filed, that he 
deserved the punishment, I must confess, 



that they come clouded with suspicion, and 
under call the circumstances, considering the 
quarter from which they come, and the time, 
and the nature of the testimony, and the re- 
lationship of the parties, I am not disposed 
to attach much importance to them. They 
are either not fully stated, or the precise 
bearing of 'the conversations was not under- 
stood by the libellant. In short, the admitted 
facts show, that the punishment was not de- 
served, but was excessive. It adds not a lit- 
tie to the scruples, that one might be sup- 
posed to entertain on such a subject, that 
the respondent did not offer this evidence 
at the original hearing, although he (but not 
his counsel) accoraing to all probabilities, 
then knew the facts. 

As to the other point, certainly the court 
wiU not suffer itself to be speculated upon 
by mere adventurers and intruders into a 
cause; nor award large damages, where the 
libellant seeks no redress, but is content to 
engage in a traffic, which savors of main- 
tenance, and is every way reprehended in 
the law. But this last evidence can at most 
go only in mitigation of danaages; and it 
cannot, as is frankly admitted, operate as a 
bar to the suit But it appears to me that 
the point is not made out as a matter of fact 
The evidence, so far as it goes, distinctly 
repels it; and the very party, who is alleged 
to be the maintainer, positively denies it; 
and the averments introduced contain noth- 
ing but what supports his testimony. The li- 
bellant was asked to settie the suit; but he 
declined it, as it clearly appears, because he 
had confided the management of it to an 
agent, without whose consent and approba- 
tion, he was advised by disinterested per- 
sons, that he ought not to act I do not 
know, that there was anything reprehensible 
in this, if the agent was a sincere and faith- 
ful friend, acting, not for himself, but for the 
libeUant According, then, to my view of the 
case, there Js nothing further for the consid- 
eration of this court. I cannot say, that the 
damages given by the district Judge are ex- 
cessive or unjustifiable. Knowing his habit- 
ual moderation, great experience, and just 
comprehension of all the difficulties and irri- 
tations of the nautical service, I should say, 
that there was the strongest reason to be- 
lieve, that the damages were not excessive 
or unjustifiable. I can have no doubt that 
the indecency as well as the excess of the 
punishment had great weight in his mind. 
The question is not, whether I should have 
given exactiy the same sum in damages; for 
in such cases there is large room for the ex- 
ercise of discretion, as well as for difference 
of judgment. But that any clear error has 
been committed, I confess, that I am unable 
to perceive; and therefore I affirm the decree 
with costs. 
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Case 'No, 3,516. 

GUSBQIAN V. WADDEIJi. 

[Baldw. 57.] ^ 

Circuit Court, D. New Jersey. April Term, 
1830. 

Assault xsh Battery — Evidence in Mitigation 
—Provocation. 

1. In an action of assault and battery to 
which the general issue is pleaded, the defend- 
ant may give in evidence his state of mind, 
caused by an excitement or provocation so re- 
cent or immediate, as not to allow the blood to 
cool. 

2. The legal effect of such evidence is not to 
excuse the defendant from paying compensatory 
damages, but will excuse him from paying such 
as are exemplary. 

3. If the alleged provocation is a previous as- 
sault and battery by the plaintiff of the son of 
the defendant, evidence of the transaction ig 
not admissible; but the defendant may give in 
evidence the appearance of the son, and the ac- 
count he gave to the defendant at the time he 
first saw him, so as to enable the jury to decide 
on the cause and extent of the provocation. 

This was an action of assault and bat- 
tery, plea not guilty, issue, &c. The plain- 
tiff was a schoolmaster in Trenton, under 
whose care the defendant had placed one of 
his sons, who had been severely punished 
by the plaintiff for some offences. He was 
seen by his father immediately afterwards, 
wheu the appearance of the boy indicated 
the infliction of serious injury. The father 
went to the boarding house of the plaintiff, 
attacked and beat him severely, accom- 
panied with very intemperate and vindict- 
ive language, and other circumstances of ag- 
gravation. The defendant offered, in miti- 
gation of damages, to prove the correction 
of the son by the plaintiff to have been a 
cruel, wanton, and undeserved one, and to 
give all the circumstances attending it in 
evidence. 

Mr. Southard and Mr. Scott, for plain- 
tiff, objected to the admission of this evi- 
dence, on the ground that an action of as- 
sault and battery was now pending against 
the plaintiff for the same act, and that on 
the general issue, the defendant could give 
nothing in evidence except what occurred 
at the time of the assault and battery, or 
some immediate or recent provocation, be- 
fore the blood had time to cool. Lee v. 
Woolsey, 19 Johns. 319; 1 Saund. PL & Bv. 
106, 127; Bull. N. P. 17; Avery v. Ray, 1 
Mass. 12, 14. The plaintiff will be taken 
by surprise by evidence of any thing not hap- 
pening at the time, or so immediately pre- 
ceding it as to make the provocation a part 
of the res gestae, and the court will not col- 
laterally examine into the merits of the 
suit for the correction of the son. 

air. Halsey and Mr. Wood, for defend- 
ant, contended, that: Inasmuch as the mat- 
ter now offered in evidence was in mitiga- 
tion of damages only, and could not be 

^ [Reported by Hon. Henry Baldwin, Cir- 
cuit Justice.] 



pleaded in justification to the action, it was 
admissible to show the state of mind of the 
defendant (3 Starkie, 1460; 2 Bos. & P. 2245, 
note; 12 Mod. 232), the absence of malice (3 
Penn. 169, S. P.), or a high degree of excite- 
ment on seeing the situation of his son, after 
he had been punished, as in 1 Hale, P. C. 453; 
12 Co. Litt. 87; Koyley's Case, Oro. Jac. 296. 
The provocation is part of the res gestae; and 
on a mere question of damages, it is proper 
for the jury to know its nature and extent, 
so as to enable them to decide whether the 
assault and batteiy was the result of pas- 
sion, and excited feelings, under recent provo- 
cation, or deliberate and maliciously intended 
-injury. 

BY THE COURT. We cannot go into evi- 
dence of the circumstances attending the cor- 
rection of the defendant's son by the plain- 
tiff, as it would be neither a justification, 
nor mitigation of damages in this action, how- 
ever aggravated the case may have been on 
the part of the plaintiff. We therefore re- 
ject the evidence offered, so far as it respects 
the nature of the infliction on the boy: but 
we think evidence admissible to show the 
situation of the son, after the transaction; 
the account he gave of it on his father's 
first seeing him; and the conduct and decla- 
rations of the latter, from that time to the 
attack on the plaintiff;, otherwise the jiu-y 
cannot decide whether the defendant acted 
under the influence of the sudden excitement 
produced by the situation and story of his 
son, or a disposition to inflict a wanton Injmy 
or disgrace upon the plaintiff. 

The evidence was admitted. The only ques- 
tion for the jmy was the amoimt of oauiuooS, 
THE COURT laid down the following as the 
rule of law by which they ought to be guided: 

That whether the defendant acted wan- 
tonly and maliciously, or under the excite- 
ment of the occasion, the plaintiff was entt- 
tied to such damages as would compensate 
him for any injury he may have sustained ini 
his person, or his occupation, and aH ex- 
penses incurred in consec[uence of the injm*y. 
That no provocation, however great or im- 
mediate, coifld excuse the defendant from 
maMng full compensation for aU the plaintiff 
had suffered by the unlawful attack on his 
person; nor could any provocation, so remote 
in point of time from the infliction of the in- 
jury to his son as to allow the excitement 
to subside and leave the defendant to act 
coolly and deliberately, be any mitigation of 
damages. But if the jury were satisfied that 
he acted in the heat of passion caused by 
the appearance and account of his son, with- 
out any previous malice towards the plain- 
tiff, or any deliberate design to injure him 
in person or the estimation of the pubhc, 
it was a circumstance which ought to operate 
powerfully to reduce the damages to such as 
would be compensatory. If death had en- 
sued from the blows inflicted by the defend- 
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ant, his offence would have been murder or 
manslaughter, according to the degree of ex- 
citement or deliberation with which it was 
committed. The same rule is applicable to 
actions for pei"Sonal injmies, whenever a 
plaintiff claims damages beyond those which 
afford Mm remuneration for all injuries he 
has sustained. 

The jury found a verdict for $1,500, A mo- 
tion was made for a new trial, on account of 
excessive damages, but before any decision of 
the court, the case was compromised. 



Case No. 3,517. 

CUSHWA V. FORREST. 

[4 Craneh, 0. O. 37.] ^ 

Circuit Court, District of Columbia. May 
Term, 1830. 

Sale — Action for Price — Depesse of Fraud — 
Offer to Return. 

In an action by the vendor for the price of a 
blind horse sold to the defendant by the plain- 
tiff, if the defendant prove fraud in the sale he 
need not show that he offered to return the 
horse; for fraud vacates the contract, and the 
plaintiff cannot recover upon it; aliter where 
the action is brought by the vendee to recover 
back the purchase-money paid for the horse. 

Assumpsit for the price of a blind horse 
sold by the plaintiff to the defendant. 

Mr. Key, for defendant, prayed the court 
to instruct the jury "that if they should be- 
lieve from the evidence that the horse sold 
to the defendant was affected before or at the 
time of the sale with a latent disease in his 
eyes, materially impairing the value of the 
horse, of which he afterwards went blind, 
and which ordinary skill and attention could 
not discover, and that the same was known, 
to the plaintiff, then it was the duty of the 
plaintiff to disclose such defect, and if he 
sold him without doing so, but purposely 
concealed the same, and the defendant bought 
him without knowing such defect; then the 
sale was fraudulent, and the plaintiff is not 
entitled to recover in this cause." 

Mr. Jones, contra, cited 2 Selw. N. P. 584, 
586; Hunt v. Silk, 5 East, 452, that the par- 
ties must be put in statu quo; Starkie, Ev. 
pt. 4, p. 586; Wynn v. Thornton, 12 Wheat 
[25 U. S.] 193; Lewis v. Cosgi-ave, 2 Taimt 2. 

THE COURT (THRUSTON, Circuit Judge, 
contra) gave the instraction prayed by air. 
Key, and observed that there was this differ- 
ence between the case of an action by the 
vendee to recover back the purchase money 
on the ground of fraud and that of a vendee 
resisting, on the same ground, an action by 
the vendor to recover the purchase-money: 
that in the former case the vendee must show 
that he offered to return the thing sold; but, 
when the vendee is defendant, he is not bound 
to show such an offer to return, but it is 

^ [Reported by Hon. William Craneh, Chief 
Judge.] 



sufficient for him to show the sale to be 
fraudulent; for fraud avoids evei*y contract; 
and this distinction reconciles the fraud upon 
the subject 

It was admitted, by the plaintiff's counsel, 
that the burden of proof was on the defend- 
ant 
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Case Wo. 3,518. 

CUTTER V. DINGEE. 

[8 Ben. 469; ^ 14 N. B. R. 294.] 

District Court, S. D. New York. June Term, 
18T6. 

Injunction and Receiver— Usury— Foreclosure 
— Bar bt Decree. 
A suit was brought in a state court, by D,, to 
foreclose a mortgage made by L, in which suit 
a decree of foreclosure was made after the fil- 
ing of a petition in bankruptcy against I., but 
before the service of an injunction upon D. 
Ajfter the adjudication in bankruptcy, D. en- 
forced the decree in foreclosure by a sale, at 
which he bought the property, and the assignee 
in bankruptcy, having been appointed, filed a 
bill in equity to set aside the foreclosure sale, 
and the mortgage itself, as being usurious, and 
applied for an injunction and a receiver: Ecld, 
that the bill could not be sustained, because the 
decree of the state court was a bar to the right 
of ihe plaintiff to raise in this suit the question 
of usury in regard to the mortgage, and that 
the application must be denied. 

This was a motion for an injunction and a 
receiver on behalf of the plaintiff [John C. 
Cutter], who, as assignee of Mary Irving and 
Benjamin EL Irving, filed a bill in equity 
against the defendant [Peter M. Dingee], by 
which he sought to set aside the pmrchase of 
certain real estate by the defendant, referred 
to in Re Irving [Case No. 7,073], in foreclo- 
sure proceedings instituted by him in a state 
court and to set aside the mortgage on which 
such foreclosure proceedings were founded 
and the bond to secure which it was given, 
on the ground of usury. The motion was 
heard on the bill and answer, and on affida- 
vits. 

F. Fellowes, for plaintiff. 

D. A. Hawkins, for defendant 

* [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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BLATOHPOE.D, District Judge. Tlie case 
made by the bill and affidavits on tbe part of 
tlie plaintiff, so far as usury is alleged, is 
fully met by the answer and the opposing 
affidavits. The usury, as alleged, could, if 
established, affect only the house and lot 
which were conveyed and the property which 
was mortgaged. If the machinery in the 
factory was covered by the mortgages, the 
foregoing observations apply to it If it was 
not covered by the mortgages, then it is iiot 
involved in this suit The bill prays for no 
relief as to such machinery, otherwise than 
as it was part of the mortgaged property. 

As to the mortgaged property, the views 
announced in my decision, made herewith, in 
the contempt proceedings founded on the 
foreclosure of the mortgages (In re Irving 
[supra]), lead to the conclusion that the plain- 
tiff can have no relief in this suit foimded 
on any alleged invalidity in the foreclosure 
proceedings, or in the sale of the mortgaged 
property thereunder, on the idea that the 
sale was Invalid because the decree of fore- 
closmre and the sale were made after the 
bankruptcy proceedings were commenced, or 
because the assignee in bankruptcy was not 
made a party to such proceedings. 

The bill, therefore, could not, in any event, 
be sustained as to the mortgaged property, 
for the reason that, as to it^ the decree of 
the state coiurt is a bar to any right of the 
plaintiff to raise the question of usury in re- 
gard to the mortgages, in this suit even 
though the evidence for final hearing should 
sustain the allegations of usury in respect to 
the house and lot conveyed to the defendant 

The motion for an injunction and a receiv- 
er is denied. 
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Case No. 3,519. 

CUTTING et al. v. GILBERT et al. 

[5 Blatchf. 259;^ 2 Int. Rev. Rec. 94.] 

Circuit Court S. D. New York. Sept. Term, 
1865. 

InternaI/ Revenue — Restraining Collection — 
Parties—Jukisdictiox — Remedy at Law. 

1. A bill of peace, founded on the idea that 
all persons charged with a tax under the 99th 
section of the internal revenue act of June 30, 
1864 (13 Stat. 273), have such a unity of interest 
in contesting the tax, that they may join as 
plaintiffs in a bill to restrain the assessment 
and collection of such tax, and that a determi- 
nate number of such persons may appear in the 

* [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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name of themselves and for the rest, will not 
lie. 
[Approved in Georgia v. Atkins, Case No. 
5,350.] 

2. To authorize such a joinder of plaintiffs, 
their interest must be not only one in the ques- 
tion, but one in common in the subject matter of 
tiie suit. 

3. By virtue of the 2d section of the act of 
March 2, 1833 (4 Stat 632), and the 50th see^ 
tion of the act of June 30. 1864 (13 Stat. 241), 
the proper court of the Umted States has power 
to prevent, by injunction, the imposition of an 
illegal tax under the latter act 

[Approved in Georgia v. Atkins, Case No. 5,- 
350.] 

4. Where the remedy at law is adequate, an 
injunction is always refused. It will be granted 
to prevent a multiplicity of suits and vexatious 
litigation, where the right has been established 
at law; and, where the right is plain, and the 
remedy at law is not adequate, if will often- 
times be granted without even a trial at law. 

[Cited in Schulenberg-Boeekeler Lumber Co. v. 
Town of Hayward, 20 Fed. 425.] 

5. A tax payer, under the internal revenue 
laws, has a remedy, by an action at law, 
against an assessor, who makes an assessment 
on property or business not liable to the tax, 
where the property or business is disturbed by 
pretence of the authority. 

[Approved in Georgia v. Atkins, Case No. 5,- 
350. Cited m U. S. v. Sehlesinger, 14 Fed. 
684.] 

6. Where a great number of persons are 
affected by a tax, and the remedy by separate 
suits in equity will involve onerous and vexa- 
tious litigation, the court will not interfere by 
injunction in any suit 

This was a biU in equity, filed by some six 
firms of the city of New York [Robert L. 
Cutting and others], licensed and doing busi- 
ness as bankers and brokers, imder the inter- 
nal revenue act of June 30, 1864 (13 Stat. 223), 
as amended by- the act of March 3, 1865 (13 
Stat 469>, against Sylvester P. Gilbert,* as- 
sessor, and Sheridan Shook, collector, of the 
thirty-second collection district in said city, 
as well for themselves as all others in the 
same interest, and who should come in and 
be made parties thereto, and contribute to the 
expenses of the proceedings. The bill, after 
setting forth the facts which raised the ques- 
tion whether or not brokers, and bankers do- 
ing business as brokers, who had bought and 
sold stocks, bonds and other secmities men- 
tioned in section 99 of the act of 1864, on their 
own account and for themselves, and not for 
others or on commission, were properly 
chargeable with the tax prescribed in that 
section, prayed that it might be adjudged 
that they were not, and that the defendants 
might be enjoined from assessing or collect- 
ing the tax. 

William P. Allen, for plaintiffs. 
Samuel G. Courtney, Dist Atty., for de- 
fendants. 

NELSON, Circuit Justice. The act of June 
30, 1864, provides for the production by the 
tax-payer of a list of property chargeable 
with a tax, and confers power upon the as- 
sessor to alter and amend the same; and sec- 
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tion 20 declares that the said assessors, &c., 
shall, immediately after the es^iration of the 
time for hearing appeals, &c., make out lists 
containing the sums payable according to law 
upon every object of duty or taxation for 
each collection district, which lists shall con- 
tain the name of each person residing within 
the said district, &c,, and that the assessor 
shall furnish to the collectors of the seyeral 
collection districts, within ten days, &c., a 
certified copy of such lists, for then: collec- 
tion. The 28th section provides for the col- 
lection of the tax by the collector. The bill 
is filed to stay the assessment and collec- 
tion, by those officers, of the tax claimed to 
be due, under the 99th section, for stocks, 
bonds, &e., sold by the plaintiffs for them- 
selves, and on their own. account 

If the question before me, on this applica- 
tion, turned solely upon my opinion as to 
the liability of the plaintiffs to this tax, I 
shovdd feel bound to grant it at once; for, 
although I appreciate the difficulties and per- 
plexities encountered in endeavoring to give 
constiTiction to the various provisions of the 
act of 1864, and of the amendments of 1865, 
and in reconciling and harmonizing the same, 
yet, after the best consideration I have been 
able to give to the subject, I have come to the 
conclusion that the plaintiffs are not liable to 
the tax. But other considerations must be 
taken into view on this motion. 

This is a bill of peace, to quiet the rights 
of parties, and to put an end to further liti- 
gation. The bill is founded on the idea that 
all pei-sons in business as brokers, or who are 
bankers doing business as brokers, charged 
with the tax in question, have such a tmity 
or joinder of interest in contesting it, that 
all may join in the bill for that pm-pose; 
and that as the parties are so numerous as to 
make it inconvenient to join all of them, a 
determinate number may appear in the name 
of themselves and for the rest. I have not 
been able to concur in this view. The in- 
/ terest that will allow parties to join in a biU 
I of complaint, or that will enable the court to 
I dispense with the presence of all the parties, 
'! When numerous, except a determinate num- 
ber, is not only an interest in the question, 
but one in common in the subject matter of 
i the suit; such as the case of disputes between 
the lord of a manor and his tenants; or be- 
, tween the tenants of one manor and those of 
, another; or where several tenants of a manor 
, claim the profits of a fair; or in a suit to 
, settle a general fine to be paid by all the 
. copyhold tenants of a manor, iu order to 
1^ prevent a multiplicity of suits. In all these 
5 and the like instances given in the books, 
I there is a community of interest growing out 
i; of the nature and condition of the right iu 
j, dispute; for, although there may not be any 
.' privity between the numerous parties, there 
i is a common title out of which the question 
I arises, and which lies at the foundation of 
I the proceedings. There are analogous cases, 
lalso, where such a bin may be filed— such as. 
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where a person has an exclusive right of 
property or franchise which is controverted 
by numerous persons, as in the case of the' 
corporation of York claiming an exclusive 
right of fishing in the river Ouse for nine 
miles, and which right was contested by dif- 
ferent lords of manors, and persons resident 
on the banks of the river, as the litigation 
would have been endless, if the corporation 
had to bring actions at law. The same prin- 
ciple is found in the case of London v. Per- 
kins, 3 Brown, Pari. Cas. 602, to establish a 
duty or tax against certain dealers in the 
city; and also in a suit on behalf of a charity 
for a rent-charge against the ter-tenants of 
the land. 

In the case before me, the only matter in 
common among the plaintiffs, or between 
them and the defendants, is an interest in 
the question involved, which alone cannot 
lay a foundation for the joinder of parties. 
There is scarcely a suit at law, or in equity, 
which settles a principle or applies a prin- 
ciple to a given state of facts, or in which 
a general statute is interpreted, that does 
not involve a question in which other par- 
ties are interested, as for instance, the doc- 
trine of trusts, and the statutes of descents, 
of frauds, of wills, and the like; yet no 
lawyer would contend that such an interest 
would justify a joinder of parties as plaintiffs, 
in a case arising under the law of trusts, or 
tmder any of the statutes mentioned. The 
same may be said of questions arising under 
the revenue laws, such as the tariff and the 
excise laws, which are the subject of litiga- 
tion in the courts almost daily. Large 
classes of persons, other than the parties to 
the suit, are interested in the questions in- 
volved and determined. To allow them to be 
made parties to the suit would confound the 
established order of judicial proceedings, and 
lead to endless perplexity and confusion. 

I am satisfied, therefore, that this bill can- 
not be sustained, on account of the joinder 
of improper parties as plaintiffs. But, as 
this error may be corrected, and as there 
are other cases before me in which it does 
not exist, I shall proceed to express my views 
upon them. They are cases in which the 
biU is filed by the party or firm against 
whom the tax is threatened. 

I do not doubt the jurisdiction or power 
of the courts to interfere, and prevent the 
threatened imposition of the tax, if it is 
illegal. The second section of the act of 
March 2-, 3.833 (4 Stat 632), known as the 
"Force Act," confers jurisdiction in express 
terms, and has been applied to the act of 
1864, by its fiftieth section. And jurisdiction 
had previously, and has since, been upheld 
and exercised upon general , principles of 
equity jurisprudence. Osbom v. Bank ot 
U. S., 9 Wheat [22 IT. S.] 738; State Bank 
V. Knoop, 16 How. [57 U. S.] 369; Dodge v. 
Woolsey, 18 How. [59 TT. S.] 331; Jefferson 
Branch Bank v. Skelly, 1 Black [66 U. S.] 
436. 
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The granting of tlie writ of injunction, 
generally speaking, rests in the exercise of 
tiie sound discretion of the court Where 
the remedy at law is adequate, it is always 
refused. It wiU he granted to prevent a 
multiplidty of suits and vexatious litigation, 
where the right has been established at law; 
and, where the right is plain, and the rem- 
edy at law is not adequate, it will oftentimes 
be granted without even a. trial at law. 

Although it was denied, on the argument, 
by the learned coimsel, that the tax-payer, 
under the internal revenue laws, had a rem- 
edy at law, I am satisfied, on examination, 
that this is a mistake. The position may be 
true, as respects the collector, but I regard 
the liability of the assessor as settied, in a 
case of illegal assessment, by which I mean 
an assessment on property or business not 
liable to the tax. This is a naked trespass, 
where the property or business is disturbed 
by pretence of the authority. Even a court 
of special and limited jurisdiction is liable, 
in cases where its powers are carried beyond 
its jurisdiction. I agree, however, that the 
remedy at law in this case is not adequate, 
and that, for this reason, in ordinary cases, 
the party would be entitled to relief in equity. 
The main reason why this remedy at law 
is not adequate is the multiplicity of suits. 
The want of responsibility of the officers, I 
do not regard as material or controlling, for 
the reasons stated hereafter. 

I have said that, in ordinary cases, a writ 
of injunction will be granted, to prevent a 
multiplicity of suits at law. The embarrass- 
ment in the present case is from the great 
number of persons affected by the tax. The 
remedy in equity would involve a litigation 
almost, if not quite, as onerous and vexa- 
tious as suits at law. Bach tax-payer would 
be obliged to file a bill, in order to obtain 
relief. As to the litigation and multiplicity 
of suits, therefore, the difference in the pro- 
ceedings in the one tribunal or in the other 
will scarcely justify the interposition of a 
court of equity in favor of the party com- 
plaining, especially where the inconvenience 
to the government in the collection of its 
public revenue is much more serious in the 
latter tribunal. I agree that, if the joinder 
of parties in this case could be maintained, 
this difficulty of a multiplicity of suits in 
equity would be very much diminished; but, 
for the reasons already stated, I am entirely 
satisfied that it is without precedent or prin- 
ciple. 

It has been strongly urged, that the 
amounts of money involved in this contro' 
versy are very large, far beyond the ability 
or means of these officers to respond in ac- 
tions at law. But, whether these officers are 
of sufficient responsibility or not, it must be 
remembered that the litigation is substan- 
tially between the tax-i»ayer and the govern- 
ment [where the tax is collected under its 
express instructions as in the present case] =*; 
and it would be unjust to the latter to doubly 
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that, if the tax should be ultimately found 
to be illegal, the government will at once re- 
fund with intei-est, the money thus illegally 
collected. Indeed, the 44th section of the 
act has pledged the government to. this ef- 
fect, in advance. 

Upon the whole, without pursuing the ex- 
amination of the case further, my conclusion 
is, that, under the peculiar facts and circum- 
stances attending this case, and for the rea- 
sons above stated, the injunction should be 
withheld, and the parties be left to their 
remedy at law. [Motion for injunction de- 
nied.]» 

[NOTE. Tiie right of the government to col- 
lect this tax of the complainants was upheld by 
the supreme court in U. S. v. Gutting, 3 Wall. 
(70 U. S.) 441.] 

Case JJiTo. 3,520. 

CtJTTmG- et al. v. MYEKS. 

[4 Wash. C. O. 220; ^ 1 Eobh, Pat. Cas. 159.] 

Circuit Court, D. Pennsylvania. April Term, 
1818. 

ACTIOSS FOB InFBINGEMEST OP PATENTS— DeCLA- 

JiATiox — Necessakt Averments— Demurheu. 

1. The declaration in a patent cause need 
not state that the stages preliminary to the is- 
suing of a patent were observed. What is re- 
quired to be stated in such a declaration. 

[Explained in Van Hook v. Wood, Case No. 
16,854.] 

2. The declaration must set forth the attesta- 
tion of the president of the United States, and 
that the patent was delivered; and the want 
of a statement of either is a cause for general 
demurrer. 

[Cited in Dobson v. Campbell, Case No. 3,- 
945; Nathan Manufg Co. v. Craig, 47 Fed. 
524.] 

3. It is no cause of demurrer to such a dec- 
laration that neither the patent, nor the dec- 
laration states in what the improvement con- 
sists. If the defendant wants tiie specification 
inserted on the record, he must crave oyer of it. 

4. In what manner and form the breach in 
actions on patents must be laid. 

WASHINGTON, Circuit Justice. This Is 
an action for the infringement or a patent 
right The declaration contains four counts, 
to two of which, viz. the second and fourth, 
the defendant has filed special aemurrers. 
The decision upon either of the counts will 
decide the fate of the other. The second 
count states, that by certain letters patent, 
made out in due form of law, under the seal 
and in the name of the United States, dated, 
&c which said letters patent the plaintiffs 
bring into . court, whose date, &c. there was 
granted to the said Robert Fulton, his heirs, 
&e. for the term of fourteen years from the 
said date, the full and exclusive right and 
liberty of making, constructing, using, and 
vending to others to be used, a new and use- 

= [From 2 Int. Rev. Rec. 94.] 

^ [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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ful improvements in steamboats; he, the said 

Robert, being a citizen of the United States, 
and the true and original inventor of the 

said improvement, &c. The demurrer states 
for cause, that it is not stated, nor alleged, 
nor does it appear by the said count, in what 
the said new and useful improvement in 
steamboats consisted, and that the said 
count is altogether vague, &e. 

The objections made by the defendant's 
counsel to this count, are 1. That it does not 
sufficiently state that all the steps which the 
inventor is required by the act or congress 
to take to entitle him to a patent were ob- 
served; that is to say, that a petition was 
presented to the secretary of state; that the 
attorney general's certificate as to the form 
of the patent was obtained; that the patent 
was signed by the president; or that the 
conditions prescribed in the third section of 
the law were complied with. In support of 
this objection it is contended, that the dec- 
laration ought to show a title in the plain- 
tiff, and that every thing which is of the 
essence of the action, was performed by the 
patentee. That a performance of all the 
acts required by the first and third sections 
of the law, are of the essence of the plain- 
tiff's title, and therefore ought to have been 
precisely averred. The validity of this argu- 
ment will be best tested by an attention to 
the first and tMrd sections of the act of con- 
gi-ess of the 21st of February, 1793 [1 Stat. 
318]. These sections describe, 1. Who is en- 
titled to the exclusive property in any new 
and useful art, machine, manufacture, or 
composition of matter. 2. They prescribe 
what shall be the essential parts of the In- 
strument granting such property. And 
lastly, what the petitioner must do before he 
can receive a patent As to the first, to en- 
title any person to this exclusive right, he 
must be the inventor of the thing in which 
he claims an exclusive property, and must 
allege himself to be such. As to the second, 
the letters patent must be made out in the 
name, and under the seal of the United States, 
and bear teste by the president of the Unit- 
ed States, reciting the allegations and sugges- 
tions of the petition, giving a short descrip- 
tion of the invention, and granting to the 
petitioner, for a certain term, the full and 
exclusive right and liberty of mailing, con- 
structing, using, and vending to othei's to be 
used, the said invention. Lastly, to entitle 
the inventor to receive this patent, he is re- 
quired to present a petition to the secretary 
of state, signifying his desire to. obtain an 
exclusive property in his invention, and 
praying that a patent may be granted there- 
for. He is also required to swear or affirm 
that he is the true inventor or discoverer of 
the art, machine, or improvement, ror which 
he solicits a patent, and further, to malie a 
full disclosure of his invention in the man- 
ner presa'ibed in the third section of the act. 

The principle contended for by the defend- 
ant's counsel, that the declaration must show 
a titie in the plaintiff, is incontrovertible. 



But on what does the title of the plaintiff to 
the exclusive property of an invention rest? 
The answer is, on a grant of such exclusive 
property by the United States; and if the 
declaration avers that such grant, in the 
form prescribed by law, was issued, it shows 
the very titie on which the action is founded, 
and on which, prima facie, the plaintiff is 
entitied' to recover. It is not necessary for 
him to aver that those preUminary steps 
were taken, without which a valid grant 
could not issue, because the court will pre- 
sume in favour of the grant, that every thing 
was rightly and solemnly done which the 
law required, in order to authorise the issu- 
ing of the grant. If the prerequisites to the 
issuing of the grant were not observed, then 
the allegation in the declaration, that the 
patent granted to R. F. the full and ex- 
clusive right and liberty of making, &e. his 
improvement, is not true. As well might it 
be contended, that in pleading a grant of 
land, it is necessary to aver the entry, s\ir- 
vey, and all the other steps required by law 
to be taken before a vahd grant can issue. 
They are prima facie implied in tne allega- 
tion that the grant was duly made in the 
manner prescribed by law. But the court 
is of opinion, that within these principles 
there are two objections to these counts 
which are fatal, and which the defendant Is 
entitled to the benefit of, upon a general de- 
murrer. The first Is, that they contain no 
allegation that a patent did issue to R. F.; 
or secondly, that it was tested by the presi- 
dent As to the first, the allegation is, that 
a patent was made out in due form of law 
under the seal, and In the name of the Unit- 
ed States, by which there was granted to the 
said R. F. &c. But the law proceeds to de- 
clare that the patent so made out shall be 
delivered to the petitioner, and that no person 
can receive it until he has taken the oath, 
and made the disclosure prescribed in the 
third section of the act Now there is no 
allegation in these counts that the patent 
was more than made out, or that it was ever 
delivered to R. F., and consequently, there is 
nothing averred from which the court can 
imply that those conditions wei'e performed, 
without which R, F. was incapable of re- 
ceiving a patent The principle laid down 
and relied upon by the plaintiff's counsel, 
that necessary circumstances imphed by law 
from what is expressed need not be ex- 
pressed, does by no means impugn this ai*gu- 
ment; because nothing is expressed to au- 
thorise a presumption that the requisite con- 
ditions were complied with. It has been 
contended that delivery is implied in the 
allegation that the patent was made out 
containing a grant of the exclusive right; 
and the case of Churchill v. Gardner, 7 
Term R. 596, is relied upon. But that was ' 
a case at common law, and the implication 
that the bill of exchange was delivered, aris- 
ing out of the allegation that it was made, 
was perfectly natural and reasonable. But 
it is believed to be a clear principle of law. 
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that if a statute requires certain acts to be 
performed before a statutory instrument can 
be delivered or take effect, the plaintiff must 
aver in his declaration, either the perform- 
ance of those acts, or the fact of delivery 
from which such performance may be im- 
plied. 

2. The plaintiff's title resting npon a pat- 
ent from the United States, the form of 
which is prescribed by the act of congress, it 
certainly should be shown, by the declara- 
tion, that the patent in question was such as 
the law requh-es. Now the attestation of the 
president is rendered as necessary to the 
form and validity of this patent, as the af- 
fixing of the seal of the United States to it; 
and the signature of the president can no 
more be implied from the allegation that the 
patent was made out containing a grant of 
the privilege, than the seal could be implied 
from the allegation that a patent was made 
out containing the grant The certificate of 
the attorney general forms no part of the 
patent, and may reasonably be implied from 
the allegations contained in the counts. . 

The second objection made to the counts un- 
der consideration is, that the improvement 
for which the patent is alleged to have been 
granted is too loosely described in the pat- 
ent itself, as set forth, to entitle the plaintiff 
to a judgment It is contended that it ought 
to have stated in what particulars the im- 
provement consists. An objection similar to 
the present, in all respects, was made to" the 
declaration in the case of Gray v. James 
[Case No. 5,719], and after the most mature 
consideration by the court it was overruled. 
With that opinion the court finds no reason 
to be dissatisfied. The declaration in that 
case stated, that Jacob Perkins, having in- 
vented a new and useful improvement in the 
manner of manufacturing nails, &c. which 
had not been known or used before his ap- 
plication, &c. (and so averring a comphaace 
with all the requisitions of the act of con- 
gress previous to obtaining a patent, and an 
assignment of his right to Guppy and Arm- 
strong), letters patent were duly made out in 
the name of the United States, bearing teste 
by the president of the United States, re- 
citing, &c. and giving a short description of 
the said invention, and granting to the said 
G. and A. &c. the full and exclusive right 
and liberty of making, &e. the said improve- 
ment &c. The objection made to this dec- 
laration was, that the "et caetera'' in the de- 
scription of the discovery rendered the pat- 
ent too vague, and ought to have been cured 
by stating in the declaration the material 
parts of the specification, so as to leave no 
doubt as to the particular discovery for which 
the patent was granted. The court laid 
down the general rule, that a declarauon 
ought to show a titie in the plaintiff, and 
that with convenient certainty; and should 
also state those matters that are of the es- 
sence of the action, without which the plain- 
tiff shows no right in point of law to ask for 
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a judgment: but that in that case, the plain- 
tiff's right was founded on a patent which 
was accurately stated in the declaration, the 
et caetera forming a part of the former, 
which was designated in the declaration by 
the terms which itself uses. That though 
the specification was referred to in the pat- 
ent as a part thereof, it was still merely de- 
scriptive of the invention— a matter of evi- 
dence to be used at the trial, and might have 
been spread upon the record by oyer if it 
was important for the defendant to see it 
The court was therefore of opinion, that the 
patent was described with sufficient cer- 
tainty, even upon a demurrer. In this case, 
and upon these pleadings, the court must pre- 
sume that the description of the thing grant- 
ed is as broad as the patent itself, and in 
all respects corresponds with it; and upon 
the principle decided in the above case, we 
are of opinion that the plaintiffs were not 
bound to go farther, and to set out the speci- 
fication, either verbatim, or substantially. 

3. The last objection to this declaration is, 
that the breaches are laid too generally. 
The breach in substance is, that the defend- 
ants, without the leave or license, &c. did 
use the said improvement so invented by the 
said R. F. contrary to the form of the acts 
of congress, &c. and against the privileges 
so granted, &c. The answers given by the 
plaintiff's counsel to this objection are en- 
turely satisfactory to the court 1. The ob- 
jection is to the form of the declaration, and 
no such cause is assigned by the demurrer. 
2. The breach assigned is as broad as the 
right set forth in the declanition, and grant- 
ed by the patent; and this the court con- 
siders to be not only sufficient, but that it is 
the most correct manner of pleading in this 
case. But for the reasons mentioned under 
the first head, the demurrer must be sus- 
tained. 

[This patent was granted to R. Fulton Feb- 
ruaiy 11, 1809.] 

Case Wo. 3,5S1. 

CUTTDSTG V. SEABUBT et al. 

p. Spr. 522; 23 Law Kep. 533.]* 

District Court D. Massachusetts. Oct Term, 

1860. 

At>mikaltt Juristhotion— Action fob ■Wrong- 
ful Death. 
1. Where a miaor left his father's service and 
went to a port where he was a stranger, and 
there shipped as of full age, for a whaling voy- 
age, during which he perished: Heldy that the 
father could not maintain an action for the loss 
of the services and society of the son arising 
from his death, unless the person who shipped 
him knew that he was a minor. 
[Cited in The G'. H. Starbuck, Case No, 5,- 
378; The Epsilon, Id. 4,506; Baird v. Daly, 
57 N. T. 248; The Sea Gull, Case No. 12,- 
578; Holmes v. Oregon & C. By. Co., 5 
Fed. 80; The Garland, Id. 926; The Hattie 

* [Reported by F. E. Parker, Esq., assisted by 
Charles Francis Adams, Jr., Esq., and here re- 
printed by permission.] 
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Low, 14 Wei. 880; . The Manhasset, 18 Fed. 
925; The Columbia, 27 Fed. 720.] 

2. It cannot be considered as settled law, 
that no action can be maintained for damages 
occurring from the death of a human being. 
[Cited in American Steamboat Co. v. Ohaee, 
16 Wall. (83 U. S.) 532; The Towanda 
Case No. 14,109; The Charles Morgan, Id. 
2,618; HoUyday v. The David Beeves, Id. 
6,625; The Garland, 5 Fed. 926; Be Long 
Island N. S. P. & F. Transp. Co., Id. 608;- 
The E. B. Ward, 17 Fed. 458; The Max 
Morris, 28 Fed. 884; The Harrisburg, 119 
U. S. 206, 7 Sup. Ct. 144.] 
[See note at end of case.] 

B. C. Pitman, for libellant. 
Wm, W. Crape, for respondents. 

SPBAGUE, District Judge. In September, 
1850, the minor son of the libellant left his 
father's employment in Palmer, Massachu- 
setts, went to New Bedford, and there repre- 
senting himself as of full age, was shipped by 
the defendants for a, whaling voyage. The 
vessel sailed soon afterwards, and when last 
heard from was in the Arctic ocean, in the 
autumn of 1853, and is believed to have there 
perished, with aU on board. In the spring of 
1855, the libellant went to New Bedford and 
made a settlement with the respondents, the 
extent of which is in controversy. On the 
6th of July, 1860, this suit was commenced, 
after a few days' previous demand. When a 
minor is Imowingly withdrawn from the serv- 
ice, society and control of his father, the lat- 
ter may have an action, not only for the 
value of his services, but damages for the 
loss of his society, and of the opportunity of 
directing his education and training. The 
libeUant admits that he has received compen- 
sation for the services of his son while on 
board of the vessel, and he prosecutes this 
suit to recover damages for the loss; that is, 
the death of his son; which damages are al- 
leged in the libel to consist in bemg deprived 
of the "services, comfort and society" of his 
child, from the time of his death until his 
minority would have expired. 

Upon this several questions arise:— 1st Can 
a suit for damages ever be maintained for 
the death of a child? 2d. If ever, can it be 
upon the facts of this case? 3d. Was this 
claim embraced in the settlement made in 
1855? 4th. Is it a stale claim, and to be re- 
jected for that reason? 

Upon the first question, whether a suit can 
ever be maintained by a parent for the death 
of a child by the wrongful act of another, the 
authorities are not agreed. In Carey v. Berk- 
shire B. Co., 1 Gush, 475, the supreme court 
of Massachusetts decided agamst the action, 
and rested their decision upon the absence of 
any English authority in favor of such a 
daim, and upon the opinion of Lord Ellen- 
borough, in Baker v. Bolton, 1, Camp. 493, 
where he declared that "in a civil court, the 
death of a human being cannot be complained 
of as an injury." 

By act of 9 & 10 Vict c. 93, an action is 
given for the benefit of those who may sus- 
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tain damage by the death of a p jrson, caused 
by the wrongful act of another. This shows 
that parliament were of opinion that there 
ought to be a remedy in such case, and that 
none previously existed. The Massachusetts 
statute of 1840, c. 80 [1 Laws (N. S.) 224], is 
quite different from the English. It imposes 
in certain cases, a fine to be recovered by in- 
dictment, for the benefit of the representa- 
tives of the deceased. In Ford v, Monroe, 
20 Wend. 210, damages were recovered by 
the father of a minor, who had been IdUed by 
the negUgence of the defendant's servant 
But the objection, that no action for the 
death of a person would lie, was not raised, 
nor does it appear by the report that any 
such, question was even adverted to. In 
James v. Christy, 18 Mo. 162, where a mhior 
was killed on board of a steamboat by a de- 
fect in the machinery, a suit for the loss of 
his services by the admuoistrator of the fa- 
ther, was mamtained against the owner of 
the boat 

The weight of authority hi the common law 
courts seems to be against the action, but 
natural equity and the general principles of 
law are in favor of it It is not controverted 
that, if a father be wilfully and wrongfully 
deprived of the services, society and control 
of his minor son, lie may maintam an action 
against the wrong doer, if the son survive. 
Why, then, if the same wrong be done by su- 
peradding the infliction of the death of the 
child, should his right of action be lost? By 
the civil law, and by the laws of Fi-ance and 
Scotland, such an action can be mamtained. 
This is admitted in 1 Oush. 480. The com- 
mon law to some extent that is, as to deaths 
occasioned by a felony, was formerly, at 
least different How is this difference to be 
accounted for? Upon what reasons did it 
rest? I think it may be legitimately traced 
to the feudal system and its forfeitures. 

The doctrine, that where death is occa- 
sioned by a felonious act the private wrong 
is merged in the felony, is often laid down by 
writers, and has been judicially decided. It 
is recognized, as if still in force, by Judge 
Story, in Plummer v. Webb [Case No. 11,233]. 
But the reason for it has not accompanied 
its annunciation. It must be found in the 
law by whicli aU the property of the felon, 
real and personal, was forfeited to the crown. 
This left nothing to satisfy the claims of pri- 
vate justice. It would have been idle to 
maintain an action which could afford no re- 
dress. 

By the feudal system, all estates were 
deemed to be held by grant from the king, as 
paramount lord, upon nmnerous conditions; 
the most familiar of which were service and 
f eally. Felony was a violation of a condition 
of tenure, and a forfeiture was thereby in- 
curred. O^e paramoimt right of the crown 
took all the property of the felon, and thus 
absorbed aU means of redress, and left the in- 
jured vassal, or subject, remediless. 

The forfeitures have been abrogated. The 
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competition between the prerogative of the 
sovereign and private right, by which the 
latter was overborne, no longer exists. Why 
then should not the latter now prevail? The 
only answer -which has been given is, that 
there is no principle of the common law, by 
which a person injured by the death of an- 
other, can have remedy by suit To this I 
am loth to assent The common law recog- 
nizes, and is pervaded by, the great principles 
of natural justice, one of which is, that for 
every wrong there should be a remedy. The 
operation of these principles is often ob- 
structed by the political organization of the 
state, and this was especially so while the 
civil polity was feudal. So far as that sys- 
tem has been abolished, the restraint upon 
private rights, which its existence required, 
should no longer remain, but the beneficent 
principles of the common law should spring 
into free and full action. 

When a main portion of an old feudal 
castle is swept away by the hand of mod- 
ern improvement its props and appendages 
should follow, especially, if the change has 
rendered them a mere nuisance and deform- 
ity. We should regard the unwritten law, 
as animated by all pervading principles of 
individual justice,— ready by their own en- 
ergy to expand into new applications, when 
artificial restraints or obstructions by public 
policy are removed. It may thus be made, 
in a great measure, to meet the wants of a 
progressive civilization. 

The doctrine laid down by Lord Ellen- 
borough, in Baker v. Bolton, 1 Camp. 493, is 
not limited to cases of felony, but embraces 
all deaths. How is such extension to be 
accounted for? It may have arisen from that 
passion for generalizaiJon which has so fre- 
quently led judges to lay down broad prop- 
ositions, estending a rule of law far be- 
yond the foundation on which it rested; or, 
it may be that, by the ancient common law, 
no action could be maintained by a father 
for the infringement of parental rights by 
the act of another, unless it was accompanied 
with that intent or wilfulness which, if death 
ensued, would make the ofEence manslaughter 
at least; that is, felony. In such state of 
the law, if the act had not the ingredient of 
an intent which might make it felony, then 
no action could be maintained, even if death 
did not ensue, and if it had that element 
and death ensued, then there was a felony 
and consequent forfeiture. 

As the law is now understood, a father 
may maintain an action for the violation of 
his parental rights, if the son survive the in- 
jury, although the wrong would not have 
been a felony, if he had died. Surely there 
is now no reason why an action for the same 
act should not be maintained, when to the 
injury is added the calamity of the death 
of the son. The question is not one of local 
law, but of general jurisprudence, and I can- 
not consider it as settled, that no action can 
be maintained for the death of a human be- 
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ing. But I am not under the necessity of 
deciding that question, because there is an- 
other objection which is fatal to this suit 
It does not appear that the respondent linew 
that the son was a minor when he was 
shipped. He was a stranger to the respond- 
enl; and offered himself for the service, and 
was shipped as a person of full age. This 
libel is for a tort It is not to recover the 
value of services received by the respond- 
ent, but for the death of the son in a voyage 
for which he had been wrongfully engaged 
and sent Knowledge of the minority seems 
to be essential to the maintenance of such 
an action. 

In Sherwood v. Hall [Case No. 12,777], it 
was held by Judge Story, that a master 
taking a minor on board of a vessel, know- 
ing him to be such, renders the owners liable 
to the father, not only for the loss of service, 
but also for extra expenses and losses, the 
knowledge of the master being constructive 
notice to the owner. In Plummer v. Webb 
[Case No. 11,233], Judge Story says, if a 
minor be "by force or fraud, by abduction 
or seduction, withdrawn from the power or 
protection of the father," he is entitled to 
an action for the tort In Butterfield v. 
Ashley, 6 Cush. 250, it is said by the court 
enticing away, employing or harboring a 
servant, entitles the master to an action, but 
it is a material allegation that the defendant 
knew that he was the servant of the plain- 
tiff. In Butterfield v, Ashley, 2 Gray, 254, 
the court say that, if the defendants, "Imow- 
ing that the said Charles H- was the son and 
servant of the plaintiff, unlawfully received 
him, then being such servant, into their serv- 
ice, and harbored, detained and kept him," 
an action by the father would lie. In all 
these cases, the court seemed to have consid- 
ered knowledge of the minority by the de- 
fendant, essential to the maintenance of an 
action, by the father, for a wrong. Such 
also seems to have been the view of the 
learned judge in The Platina [Case No. 11,- 
210]. 

My decision must be in accordance with the 
authority of the circuit court of the United 
States, and the supreme court of Massa- 
chusetts, and this suit, therefore, cannot be 
maintained. 

The two remaining objections, viz., the set- 
tlement and the lapse of time, I do not think 
it necessary to consider. I would observe, 
however, that the evidence leaves it some- 
what doubtful, whether the settlement did 
not embrace all the claims arising out of the 
shipment of the son, and considering this 
fact, and the lapse of time, as well as the 
nature of the claim, the objection of state- 
ness would deserve careful consideration, if 
the decision turned upon that point The 
libel must be dismissed, but considering the 
hardship of the case, the libellant having re- 
ceived only $100 in the settlement I shall not 
subject him to costs. Libel dismissed with- 
out costs. 
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[NOTE. In the case of The Harrisburg, 119 tJ. 
S. 206, 7 Sup. Ct. 144, it was settled that a suit 
in admiralty cannot be maintained in tlie courts 
of the United States to recover damages for 
the- death of a human being, independently of 
statute.] 
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CUTTS V. UNITED STATES. 
[1 Gall. 69.] 1 

Circuit Court, D. Massachusetts. May Term, 

1812. 

Deed — Destruction op Seal. 

A deed is not avoided by the seal's being torn 
off fraudulently or innocently by the obligor, 
but may be declared on as a subsisting deed.^ 
[Cited in U. S. v. Spalding, Case No. 16,365; 
ililler V. Stewart, 9 Wheat. (22 IJ. S.) 
717, 718. Distinguished in U. S. v. Wil- 
liams, Case No. 16,724. Approved in John- 
son V. U. S., Id. 7,419; Bottomley v. U. 
S., Id. 1,688.] 

An action of debt was brought in the dis- 
tiict court of Maine, to recover the amount 
of two bonds, given by [Joseph Cutts] the 
plaintiff in error, to the United States, to 
seciu-e the payment of duties. The declara- 
tion alleged, that the originals were lost, and 
made profert of copies. To this declaration 
the paintife in error pleaded: 1. Non est fac- 
tum, and 2. payment; upon which pleas, is- 
sues to the coimtry were joined. Upon the 
trial of the cause, a verdict was found for the 
United States, upon the issue of non est fac- 
tum; and upon the issue of payment, a ver- 
dict was found of non-payment of a part of 
the sums due by said bonds, and payment of 
the residue. And for the sums so found un- 
paid, the court below rendered judgment 
for the United States; and upon this judg- 
ment, and a bill of exceptions, taken and 
sealed at the trial, the present writ of error 
was brought From the bill of exceptions, 
it appeai'ed, that the plaintifiE in error, to 
support his defence on the first issue, pro- 
duced the original bonds, which appeared 
to be cancelled, the name of the plaintiff in 
error being cut out of each of them. The 
United States, to prove the same issue, of- 
fered evidence to prove, that these bonds 
had come to the hands of the plaintiff in 
error wrongfully, and that his name had been 
cut or torn out, as aforesaid, without the 
consent or knowledge of the United States, 
or of any agent by them authorised, ajid with 
tlie consent of the plaintiff in error. This 
evidence was objected to, and the objection 
was overruled, and the following facts were 
proved. That on the 24th or 25th of Feb- 
ruary, 1809, the plaintiff in error gave to Jere- 

^ [Reported by John Gallison, Esq.] 
* See U. S. V. Spalding, Case No. 16,365; Pe- 
ters, Dig. 385. See 1 Greenl. Ev. (2d Ed.) § 
506, note, where the cases are all collected and 
ably commented on. 



miah Clark, who was collector of the port of 
York, where the bonds were executed, and 
so continued imtil the 23d of the same Feb- 
ruary, a negotiable note for the balance then 
due on. said bonds, which note had since that 
time been endorsed by Clark, and was out- 
standing in the hands of an endorsee. On the 
23d of February, Clark was removed from of- 
fice, and one Alexander M'Intire appointed 
in his place,, who gave notice thereof to Clark, 
and was duly sworn into office on the 24th of 
February, but did not obtain possession of 
the books and papers of the office until the 
27th of February. Some evidence seemed 
to have been offered, to show that the plain- 
tiff in error bad notice of Clark's removal 
from office at the time of the taking up of 
the bonds. The judge directed the jury, that 
if it was proved to thedr satisfaction, that 
the plaintiff in error, at the time of his giv- 
ing said note to Clark, and the cancellation 
of said bonds, knew that Clark was removed 
from office, they ought to find a verdict for 
the United States for the balance due on the 
bonds at the time said note was given; oth- 
erwise, they ought to consider the bonds as 
fully paid, and legally cancelled. It was 
argued by the counsel lor tbe plaintiff in 
error, that the admission of the said evidence 
and the direction of the court to the jury 
were wrong, because the seals were actually 
torn from tbe bond before the action was 
commenced, and no recovery can be had 
on a bond, where an erasmre, interlineation 
or cancellation, has been made, or the seal 
torn off, before the issue is joined, though it 
migM be otherwise where this bappens after 
issue joined. In support of this position 
many cases were cited. Mathewson's Case, 
5 Coke, 22; Id., Cro. Eliz. 408, 470, 546; 
Markham v. Gonaston, Id. 626; Pigot's Case, 
11 Coke, 27; Whelpdale's Case, 5 Coke, 120; 
Nichols V. Haywood, Dyer, 59a; Doct. Plac. 
259, 262; Smith v. Crooker, 5 Mass. 538. 

C. Jackson, for plaintiff in error. 
G. Blake, for the United States. 

STORY, Ohrcuit Justice, delivered the opin- 
ion of the court. 

The general rule certainly seems to be, 
that any material alteration of a bond after 
its execution, by the obligee (or even, as 
some authorities assert, by a stranger with- 
out his privity), will avoid the bond. Pigot's 
Case, 11 Coke, 27. See Jackson v. Malin, 15 
Johns. 293. Nay, it is said, that an immate- 
rial alteration by the obligee will avoid the 
bond. .Id. But an established exception to 
this rule is, when the alteration is made by 
the consent of the obligor himself, after exe- 
cution, either in pursuance of a previous or 
a subsecLuent agreement^ But it has been 

= Zouch V. Claye, 2 Lev. 35; Id., 1 Vent. 185; 
Markham v. Gonaston, Moore, 547, where the 
previous decision in the same case in Cro. Eliz. 
626, to the contrary was overruled. 5 Mass. 
538. 
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supposed, that the like doctrine does not 
apply to the case of the cancellation or de- 
struction of the seal of the deed, even when 
done by the fraud or connivance of the 
obligor himself, -without the priviiy of the 
obligee, unless it happen after issue joined, 
as in the cases in Dyer, 59, and Owen, S, 
and 5 Coke, 119. If, iMeed, a doctrine so 
unjust be incontrovertibly established, we 
can only regret it; but we cannot easily be 
brought to such a result. In Mathewson's 
Case, 5 Coke, 23, the cLuestion was, whether 
the tearing off a seal of one of the co-con- 
tractors in a charter party avoided the deed 
as to all? Upon the construction of the in- 
strument, the court held that it was a sev- 
eral deed, and therefore good as to all the 
parties, but him whose seal was torn off. In 
Whelpdale's Case, Id. 119, the auestion was, 
whether, on non est factum pleaded in a 
suit against one obligor, if it appeared to be 
a J9int obligation, the plaintiff was entitled 
to recover, and it was adjudged in the af- 
firmative. It is true, in this case, there is 
a dictum, that "in all cases, where the bond 
was once his deed, and afterwards before the 
action brought becomes no deed, either .by 
erasure or addition, or other alteration of the 
deed, or brealring- of the seal," the defendant 
may safely plead non est factum, and for 
this is cited Dyer, 59. Now the only point 
decided in Dyer was, that on such a plea, 
a tearing off of the seal, after issue joined, 
would not avoid the deed. As litfle does 
Pigot's Case, 11 Coke, 26b, support the posi- 
tion. It was a case of interlineation after 
execution of the deed, and the question was 
as to its materialitj', and the judgment of 
the court was for the plaintiff. The case 
cited In Vin. Abr. Faits. N, a, 2, pi. 17, from 
3 Hen. VIL 5, upon examination, decides 
no more than, that if the seal of the joint 
obligor be torn off, the other may plead non 
est factum. 

The only remaining authorities which bear 
in favor of the doctrine, as far as I have 
been able to discover, are those stated by 
Eolle in his Abridgment (2 Rolle, Abr. Faits. 
s. 1-3), and copied from him, by Vin. Abr. 
(Faits. X. 1-3), and Perk. .§ 135, and the dic- 
tum in Dyer, 59, a, note 12. The positions 
in Rolle are (1) that if the seal be taken from 
the deed, it is not any deed. (2) If there be 
no manner of print remaining, by which it 
appears that it was ever sealed, this shall 
avoid the deed. (3) That if the seal be once 
severed from the deed, and afterwards fixed 
and sealed to it again, yet the deed is avoid- 
ed thereby. For the first position he cites 
11 Hen. VI. 27. There is nothing to the pur- 
pose in that case; but I presume it to be a 
misprint for 7 Hen. VI. 19b, Id. Brooke, Faits. 
27, which fully supports the thu:d position 
of Rolle. For the second position he cites 
14 Hen. IV. 30b, which seems to admit the 
doctrine, but it was not adjudged. This ease 
however is cited in Brooke, Faits. 22, and 
put with a quere. As to the dictum in Dyer, 



"that it is immaterial, what destroyed the 
seal," it is sufficient that it was the opinion 
of two justices only, and was not decided by 
the court. In none of the foregoing author- 
ities does it appear, by whom the seal was 
defaced; and if done by accident, or by the 
obligee, or by a stranger, the doctrine may 
perhaps, on the ancient reasoning, be sup- 
ported. There is not in them a scintilla jm*is 
to support the presumption, that it was ap- 
plied to an abrasion by the obligor himself. 

Now, we shall find, that the case of a de- 
struction of the seal by the obligor himself 
is expressly excepted from the generality of 
the foregoing rule in a variety of authorities. 
In Shep. Touch, p. 69 (a work of great au- 
thority), it is said, that if the seal be broken 
off, "be the same by whatsoever or whomso- 
ever, unless it be by him and his means, 
that is bound by the deed," the deed is be- 
come void. The same doctrine is stated in 
Shep. Epitome, Deed 403 (a book approved 
by the late lilr. Justice BuUer). 7 East, 312, 
note. The same seems supported inBeckrow's 
Case, Het 138, and was recognised as law 
in a case cited in Moor v. Salter, 3 Bulst 79. ' 
13 Vin. Abr. Faits. s. 1, 8. I consider it also 
fortified by the second resolution in Pigot's 
Case, 11 Coke, 27, where the word "obligee" 
is evidently a misprint for "obligor," as will 
appear from the report of the same case, by 
Moore, 835. See, also, Bro. Oblig. 83, and 
Fitz. Debt, 84. In Bayly v. Garford, March, 
125, 127, the court said, there was no differ- 
ence between the razure and interlineation 
of a deed and the breaking off of the seal. 
And if so, then the cases, as to interlinea- 
tions, directiy apply to the case of breaking 
off of the seal. The case of Read v. Brook- 
man, 3 Term R. 151, I cannot but consider 
as founded on the same doctrine. For it 
would be diflicult to contend, that a par^ 
might by pleading a loss of the whole deed 
by accident, as by fire, recover; and yet he 
could not recover if a part only were burnt, 
or that if burnt by accident he might recov- 
er, but not if burnt wilfully by the obligor 
himself. Nor is the argument correct, that 
this case is not an authority, because it was 
on a release, which had already had its full 
effect The cases cited in the note 3 Term 
R. 153a, show that the same manner of 
pleading without a profort is allowed, as to 
all instruments when lost by time or acci- 
dent, when destroyed by the party bound by 
them, or when wrongfully withheld in the 
possession of such party. 

On the whole, I consider the principle of 
law well established, that the obligor shall 
never take advantage of his own wrong, 
and that his own deed fraudulentiy or in- 
nocentiy destroyed by himself, without pay- 
ment, does nob thereby lose its legal ob- 
ligation. And the principle still more strong- 
ly applies to cases where there are sureties, 
because, in such a case, the remedy by spe- 
cial action against the original wi-ong doer 
would oftentimes prove wholly inefficacious. 
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Now, if this doctrine be true, the charge of 
the district judge was undoubtedly correct 
By the removal of dark from office all bis 
official authority ceased, and as an agent of 
the United States he was functus officio. 
Stbreshley v. U. S., 4 Cranch [8 U. S.] 169. 
When, therefore, the plaintiff in error set- 
tled with Clark and took up the bonds, the 
cancellation was either done by himself, or 
by Clark with his consent. If at this time 
he knew of Clark's removal, he knew also 
that the settlement was without authority, 
and a wrong to the United States. It was 
an unjust attempt to get possession of pa- 
pers, which Clai-k had no authority to de- 
liver, nor the plaintiff in en-or a right to 
withhold. Equity therefore, as well as law, 
in such a case requires, that he should not 
reap the fruits of a contrivance to defeat 
the just claims of the United States. The 
district judge concurs in this opinion, and, 
tlierefore, let the judgment be affirmed. We 
give no opinion, in this case, what would be 
the effect of any alteration by a stranger. 
Vide 4 Tei-m R. 320; 6 East, 30&, 311. 



CUTTS (TOUTED STATES v.). See Case 
No. 14,912. 

CUYAHOGA CO. (PALMER v.). See Case 
No. 10,688. 



Case No. 3,523. 

CUYLER v. FERRILL. 

[1 Abb. (U. S.) 169; 1 Am. Law T. Rep. U. S. 
Cts. 97; S Int. Rev.Ree.194; 8 Am. Law Reg. 
(N. S.) 100; 1 Chi. Leg. News, 133; 8 Am. Law 
Rev. 375; 25 Leg. Int. 412; 1 Leg. Gaz. 148.] * 

Circuit Court, S. D. Georgia. Oct Term, 1867. 

Payment in Confederate Notes— Jubisdiction 
—Bona Fide Purohasees. 

1. The definition of a vested remainder given 
in Doe v. Considine, 6 Wall. [73 U. S.] 458,— 
viz.: "a vested remainder is where a present 
interest passes to a certain and definite person, 
but to be enjoyed in future," — approved and ap- 
plied. 

2. A payment of purchase money made in 
"Confederate notes," although made while the 
Civil War of 1861-65 was still pending, and in 
one of the so-called Confederate States, where 
such notes were then the usual currency, and 
although the notes were accepted as money, can 
not constitute the party making the payment a 
bona fide purchaser for value, so as to entitle 
him to equitable protection or relief in the cir- 
cuit court. 

[Explained in Bailey v. Milner, Case No. 740.] 

3. Where a purchaser has notice of the facts 
upon which an adverse claim depends, he is 
deemed to have notice of the consequences of 
those facts. 

[Cited in Van Epps v. Walsh, Case No. 16,- 
850.] 

4. The courts of the United States will take 
judicial notice of the existence of the Civil 
War of 1861-65; and of the facts of public 
history connected with its origin and progress. 

^ [Reported by Benjamin Vaughan Abbott, 
Esq., and here reprinted by permission. 3 Am. 
Law Rev. 375, contains only a partial report.] 
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^^^- P^f^^S the Civil War of 1861-65, some of 
the devisees of lands lying in Georgia, com- 
menced proceedings for a partition of the lands, 
m one of the courts of Georgia. A partition 
was ordered and a sale made. At the time 
when the proceedings were pending one of the 
devisees was in the discharge of his duties as 
a surgeon m the United States armv; and was 
prevented from communication with the state 
of Georgia, by the war. Held, that the pro- 
ceedings of the Georgia court were void, as 
against such devisee, for want of jurisdiction. 

'^^iJ®^«^'^,^^°^^^^ Coal Co. V. Kanawha & 
O. C9al Co., Case No. 7,606; French v. 
Tumlin, Id. 5,104.] 

6. The rule asserted by some authorities, that 
a bill m equity for partition should be dismissed 
where the title is denied, or an adverse pos- 
session asserted, and the parties left to estab- 
lish their rights at law,— questioned. 

[Cited in Weston v. Stoddard, 137 N. Y. 126, 

Hearing in equity, upon pleadings and 
proofs. 

Fitch & Pope, for complainant 
Dougherty & Lloyd, for defendants. 

ERSKINE, District Judge. John M. Cuy- 
ler, a citizen of the state of Pennsylvania, 
filed his bill in chancery in this com't, for 
partition and relief, against D. M. Hood, and 
Frances, his wife; Joel Branham, and 
Georgia C, his wife; Estelle Cuyler, a 
minor, all citizens of Georgia, and residents 
of the northern district; and John C. Ferrill, 
of the city of Savannah, and a citizen of the 
state of Georgia. The bill was demmrred to; 
because it was not alleged that any one of 
the defendants resides in the southern dis- 
trict, and because the forty-first rule of prac- 
tice was not complied with. The demmi-er 
was argued and overruled. 

The cause of complaint finds its origin in 
the following provision in the wiU of Jere- 
miah Cuyler, deceased, made in 1837: "1 
give and bequeath my two lots and buildings 
in Savannah, fronting on Broughton and Bull- 
streets, to my four daughters" (naming them) 
"for and during their natural lives, and there- 
after I give said two lots to my sons, John 
M. Cuyler and Teleman Cuyler, their heirs 
and assigns." 

Complainant alleges that the life estate 
ceased in March, 1863, by the death of the 
last surviving daughter, and that the prop- 
erty, by the terms of the will, vested, in fee, 
in John M. Cuyler, and in the heirs of his 
brother Teleman, in undivided halves; Tele- 
man having died, intestate, anterior to the 
termination of the life estate. He left a 
widow, Frances, who intermarried with de- 
fendant Hood, and left also three children— 
Tbonaas, who resides in Alabama; Georgia 
C, who had intermarried with defendant 
Branham, and Estelle, a minor. 

Complainant also alleges that he has been 
informed that sometime during the late Civil 
War, and when all commimication was in- 
terrupted, and when he was in the discharge 
of his duties as surgeon in the army of the 
United States, some of said parties applied 
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for a partiiioii of said property, and under 
proceedings of wMeli lie knew nothing, to 
which he was not a party, and of which, at 
the time of filing the bill, he had no definite 
information, the said property was sold and 
purchased by John O. Ferrill, aforesaid, who, 
as he has been informed, paid for the same 
in notes issued by the late Confederate gov- 
ernment He charges that if such proceed- 
ings were had, they were not binding on him; 
and if intended to affect his rights, they were 
a fraud upon the same, and unlawful. He 
prays fov a commission to divide and allot 
Uie property, so that he may hold a moiety 
thereof in severalty, and for an account of the 
rents, income, and profits from the death of 

the last sm-viving daughter, on the day 

of Jlarch, 1863. 

Branham and wife, and Bstelle Cuyler, by 
Hood, as her prochein ami, in answering the 
bill, admit, in general tei-ms, the allegations 
therein. They further state that, soon after 
-the vesting of the fee in complainant and the 
heu-s of Teleman, Hood and his wife released 
to the remaining heirs all their interest in 
the property, "after which said property was 
held by such heu-s and the complainant" 
That Brenham, as trustee under a marriage 
settlement with his wife Georgia C, "applied 
to the superior court of Chatham county, for 
pai-tition and sale of said property;" a sale 
being necessary, because of the impracticabil- 
ity of dividing it by metes and bounds. That 
on May 16, 1863, the Hon. W. B. Pleming, 
judge, &c., granted the prayer of the petition- 
ers, appointed commissioners to conduct the 
sale; and the property, after being advertised 
ha two newspapers in the city of Savannah 
for thu'ty days, was sold under the direction 
of the commissioners, at public outcry, on 
the first Tuesday hi July, 1863, to John C. 
Fen-ill, for thirfy-sts: thousand dollars; to 
whom, on August 14 of the same year, they 
made a deed of conveyance of the -entire prop- 
erty. They admit that they severally re- 
ceived their distributive shares of the pro- 
ceeds of the sale in ti-easmy notes qf the 
Confederate States, and believe that the 
whole of the pm-chase money was paid by 
FeiTill to the commissioners in the same Mud 
of cm'rency; and at that time such was rhe 
cm-reney of that part of the country. They 
add that they acted in perfect good faith, 
and are content so far as their interest is 
concerned, to stand by such proceedings, and 
abide by the results. 

On June 1, 1864, the commissioners made 
a retm-n to the court, of then- acts and do- 
ings in the premises; which may be stated 
thus: twelve hundred and forty-three dol- 
lars and thirty cents for expenses; five thou- 
sand eight hundred and seven dollars and 
eighty-three cents paid to Branham as ttnis- 
tee; the same sum to John B. Freeman, 
guardian of Thomas H. Cuyler; and the lilce 
sum to Koss, guai'dian of Estelle Cuyler; 
leaving seventeen thousand thi-ee hundred 
and thirty-three dollars and one cent, 

6FED.CAS. — 69 
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"which," they add, "under the will of the said 
Jeremiah Cuyler, is devised to Dr. John M, 
Cuyler, a sm'geon in the army of the United 
States. Of this amount these commission- 
ers, under the exigencies of the cm-rency act 
of the Confederate States, have invested sev- 
enteen thousand dollars in five per cent, cer- 
tificates, and have on hand thiiiy-three dol- 
lars and one cent, currency of the Confed- 
erate. States, issued prior to February 17, 
1864." This return is included in the rec- 
ord of the proceedings for partition, all of 
which is made a part of the answer of these 
defendants. 

John C. FerriU in his answer admits the re- 
lationship of the complainant to the testator, 
but avers that he knows nothing of the will, 
the devises therein, or the probate thereof, 
or of the enjoyment of the property by the 
daughters of the testator, or of the vesting of 
the same in complainant and the heirs of 
Teleman; or of the residence of Thomas M. 
Cuyler; and prays strict proof. He sub- 
stantially, but briefly, states the proceedings 
for partition; admits the sale of the property 
and its pm-chase by himself in 1863, and pay- 
ment of the purchase money (thirty-six thou- 
sand dollars) in a check on the Bank of Com- 
merce, and the receipt of the deed of con- 
veyance from the commissioners. He avers 
that he believes that complainant was, at the 
time of the sale, a surgeon in the United 
States army; but knows not whether he was 
ignorant of the proceedhags, and requires 
strict proof. 'He utterly denies any fraud on 
the rights of complainant in the sale and 
purchase of the lots aforesaid, "and insists 
that as a fair and bona fide pm-chaser for a 
valuable consideration he hath a full title to 
said lots of land in fee simple, and tliat par- 
tition cannot be deci*eed by this com-t." To 
these several answers complainant filed his 
replications. 

Before inquiring into the merits of this 
cause, it may be weU to advert to the deed 
of conveyance of August 14, 1863. The com- 
missioners briefly set forth the proceedings 
for partition. Then comes tli is recital: "And 
whei-eas the said John M. Cuyler, being resi- 
dent of the United States of America, the 
counti-y of an alien enemy, has failed to exe- 
cute a title to the said John O. Ferrill, the 
purchaser as aforesaid, and it hath become 
by law the duty of the aforesaid commission- 
ers, or any two of them, to make and execute 
to the purchaser at such sale a deed of con- 
veyance of said lots of land," &c. This is 
followed by a deed of bai-gain and sale to 
John C. Ferrill in fee, executed by the throe 
commissioners. George W. Wylly, one of 
the commissioners, testifies that Ferrill paid 
for the property in "Confederate notes;" does 
not know whether he ever got possession of 
the property fm-ther than the deliveiy of the 
deed to him; and that it is generally known 
as FerriU's property. As already seen by 
the condensed view px*esented of the record 
in this cause, the premises sought to be par- 
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titioned were devised by Jeremiali Cuyler to 
his four daughters for life, remainder to his 
sons, John M. and Teleman, in fee. This 
devise, on the death of the testator, gave the 
sons a present fixed interest in the property 
as tenants in common; and on the falling 
in of the last of the precedent life estates, in 
March, 1863, the seizin and implied actual 
possession and immediate enjoyment of the 
property was cast upon John M. and the 
heirs of Teleman, in imdivided moieties. 

Said Mr. Justice Swayne, in pronoimcing 
the decision of the supreme cotirt of the Unit- 
ed States in Doe v. Considine, 6 Wall. [73 U. 
S.] 458: "A vested remainder is where a 
present interest passes to a certain and defi- 
nite person, but to be enjoyed in futuro." 
Guided by this comprehensive definition, it 
is plain that the devise in the will of Jere- 
miah Cuyler is a vested and not a contingent 
remainder; and that the undivided half of 
the devised property is still in the complain- 
ant, tmless he has disposed of it by aliena- 
tion, or has been dispossessed of his title to 
and in it by the decree or judgment of a 
com't having jiu*isdiction of the subject-mat- 
ter and the rights of complainant. 

The proceedings relied upon by the con- 
testing defendant, Ferrill, in bar of the pres- 
ent suit for partition, were had, as it seems, 
under the Code of Georgia (sections 3896 to 
3907, inclusive). These sections provide, 
among other things here unnecessary to men- 
tion, that if the party called upon to an- 
swer the application for partition be absent 
from the state, or has not been notified, he 
must, within twelve months after the rendi- 
tion of the judgment, move the court to set 
it aside, or he will be concluded. "But in no 
event shall subsequent proceedings affect the 
title of a bona fide purchaser under a sale 
ordered by the court" Code, § 3907. 

The property, as already noted, was sold 
in the summer of 1863, and the bill was filed 
in this court in the winter of 1867, nearly 
four years thereafter. But from the view 
which I entertain of this suit, the statute of 
limitations invoked is not a point for deci- 
sion. Among other defenses, Ferrill assum- 
ed the position that if there was any irregu- 
larity in the proceedings of 1863, complain- 
ant must address himself to the superior | 
court of Chatham county, that court alone J 
having jm*isdiction of the matter under the 
statutes of Georgia. And that view must be 
deemed correct unless there be circumstan- 
ces — circumstances peculiar to the alleged 
proceedings for the partition— which conti-a- 
vene some governing principle or policy of 
the common or positive law. 

Another position taken by him was that 
he is a fair and bona fide purch;iser for 
value of the entire property, at a judicial sale, 
and, therefore, that no partition can be made 
by this court If this argument is sound, then 
the complainant must go elsewhere to seek 
redress; for this court has no jm'isdiction ex- 
cept what is bestowed by the national con- 



stitution, and the laws of congi-ess enacted 
in pursuance thereof. This defense appears 
to be foimded upon the concluding sentence 
of section 3907 of the Code, but the defense 
is not, in my judgment, proved by the evi- 
dence. To entitle FerrilJ. to the benefit of it 
(supposing the proceedings and sale to have 
been legal), the purchase money— the thirty- 
six thousand dollars— must have been paid 
in money; whereas the proof is that it was 
paid in "Confederate notes." Boone v. Chilis, 
10 Pet [35 U. S.3 177. 

Here it may be observed that it was fully 
discussed at the hearing whether the defense 
of bona fide purchaser can avail against a 
legal title; but the question seems not to 
be material to the determination of this 
cause. 

If Ferrill is to be treated as a purchaser, it 
must be in a very limited sense of the term; 
he cannot be recognized as a purchaser who 
has paid, but as one stiU indebted; as, for 
example, a defendant in fieri facias would 
be, after payment to the marshal in a worth- 
less or depreciated ciuTeney. Griffin v. 
Thompson, 2 How. [43 U. S.] 244; Buekhan- 
non V. Timlin, Id. 258. See, also [Gantly v. 
Ewing] 3 How. [44 U. S.] 707. Therefore, if 
the court could abstain from making parti- 
tion, it would do so on terms, and these terms 
will necessarily be that Ferrill, as purchaser, 
pay to complainant his share, being one-half 
of the purchase money, in legal tender notes, 
with interest. And even if the court should 
ultimately so decree, it would not go so far 
as to accept such performance in lieu of par- 
tition, until after a retmm of the commission- 
ers of this court, and not then, unless by 
mutual consent of the parties; or, as the last 
resort in case equity cannot otherwise be 
done. 

Notwithstanding the contentment of those 
defendants who received and accepted pay- 
ment of their respective shares in Confeder- 
ate currency or notes from their co-defendant 
Ferrill, under the authority and direction of 
their freely chosen agent still my mind fails 
to comprehend the process of reasoning li-y 
which it can be inferred, from such receipt 
and acceptance, that the rights of the com- 
plainant in this bill are in any wise affected, 
unless he was a party to the transaction, or 
the tribunal which rendered the judgment 
had judicial cognizance of the cause. 

This court, in Williamson v. Richardson 
[Case No. 17,754], April term, 1867, and the 
United States disti-ict court for the northern, 
district of Georgia, in Dean v, Harvey [Id. 
3,708], Administrator of Youal, in chancery, 
July, 1867, and the same court in Bailey v. 
Milner [Id. 740], ruled, that where parties, 
inhabitants of this state, had, during the Re- 
bellion, sold or otherwise disposed of their 
property for Confederate notes, and accepted 
them in payment or exchange for it— where 
such transaction was fully executed, and free 
from fraud, covin, misrepresentation, and un- 
due influence— the United States courts for 
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the state of Georgia would not, Tinless other- 
■wise instructed by the supreme court of the 
nation, lend their aid to disturb or to set 
aside those acts, but would suffer them to re- 
main entombed, and would leave also the 
parties to repose where they had voluntarily 
placed themselves. Toler v. Armstrong [Id. 
14,078]; Planchg v. Fletcher, 1 Doug. 251; 
Boucher v. Lawson, Gas. t. Hardw. (Lond. 
Ed.) 85, 89, 184. The owner of property may 
dispose of it for what he pleases, or even 
give it away. But this court can not recog- 
nize Confederate notes, or as they are more 
commonly called, "Confederate treasury 
notes," as money or other thing of value. 
And in Bailey v. Milner, supra, it was said 
by the court that these notes were issued by 
a pretended government, organized in the 
name of certain states by subjects and citi- 
zens of the United States, and who, at the 
very time, were in rebellion against their 
rightful government, and whose object and 
design it was to dismember and destroy it 
See, also, Prize Cases, 2 Black [67 U. S.] 
635; Shortridge v. Macon [Case No. 12,812]. 

Ferrill has made the record of proceedings 
of 1863, and also the deed of conveyance, 
a part of his answer; and having adopted 
this mode of defense, he is bound by it, for 
he cannot contradict that which he has plead- 
ed as a record, nor gainsay the conveyance 
or the recitals therein; and each shows that 
he had notice of the daim of complainant to 
a moiety of the property. Bowm ■ n v. Taylor, 
Scott, 210; Van Rensselaer v. Kearney, 11 
How. [52 U. S.] 297; Brush v. Wai'e, 15 Pet. 
[40 U. S.] 93. Where a party has knowledge 
of the facts, he has notice of the legal con- 
sequence resulting from those facts. 

In the argument in behalf of Ferrill it was 
said by one of his counsel, Mr. Dougherty,— 
and I quote from his brief,— that "the su- 
perior court of Chatham county had juiis- 
diction of the subject matter, and of the 
pai-ties in interest, and its judgment, al- 
though (even if) erroneous, cannot be at- 
tacked collaterally." Citing and commenting 
on Griffith v. Frazier, 8 Cranch 02 U. S.] 
9; 1 Pick. 439; 2 Burrows, 1009; 2 H. Bl. 
415; 1 Kelly, 487; 23 Ga. 186. 

If the tribimal which entertained the pro- 
ceedings for partition really possessed the 
powers ascribed to it by coxmsel, then the 
authorities quoted are apposite, and the judg- 
ment cannot be assailed collaterally. But if 
it had not such jurisdiction, then the judg- 
ment, so far, at least, as the rights of the 
complainant are involved (for I am not called 
on to notice any jurisdictional question which 
might, under other circumstances, affect 
those who applied for partition in 1863), 
is nuU and void. And here the inquiry neces- 
sarily arises. Had this court jurisdiction of 
the subject matter of the judgment? 

The national legal tribunals take judicial 
notice of the general enactments of congress, 
and of the duly promulgated proclamations 
of the president. The late Civil War being 
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matter of public history,— a fact impressed 
upon the whole country >— is likewise judicial- 
ly known to the courts; and from this gen- 
eral historical fact they will also take judi- 
cial notice of particular acts which led to 
it, or happened during its continuance, when- 
ever it becomes essential to the ends of jus- 
tice to do so. On April 19, 1861, proclama- 
tion of blockade was made by the president 
This of itself was conclusive evidence that a 
state of war existed. Prize Cases, 2 Black 
[67 U. S.] 635. Congress, on July 13, in the 
same year, passed a law authoriztag the pres- 
ident to interdict all trade and intercourse be- 
tween the citizens of the states in rebellion 
and the rest of the United States. On Au- 
gust 16 following, he proclaimed the inhab- 
itants of the revolted states, including Geor- 
^a, in insurrection; excepting, however, cer- 
tain named localities. And on April 2, 1863, 
he proclaimed them in insurrection, revoking 
the previous exceptions, but again making 
others. No part of Georgia fell within any 
of the exceptions. Congress, by a joint res- 
olution, on February 8, 1865, declared that 
the inhabitants and local authorities of Geor- 
gia and ten other states "rebelled against the 
government of the United States, and were 
In such condition on November 8, 1864." 12 
Stat 1262, 257; 13 Stat 731, 567. 

In Bailey v. Milner, supra, the court said: 
"During the latter part of the year 1860 and 
the early part of 1861, South Carolina, Geor- 
gia, Louisiana, Vh*ginia, and other states, by 
similar modes called on the people to send 
delegates to meet in convention. According- 
ly the conventions assembled, and each 
passed an 'ordinance of secession,' as it is 
generally termed, by which ceremony these 
conventions severally adventured to with- 
draw the states from the Federal Union, and 
to release the people from their subjection to 
the laws of the land and their allegiance to 
the nation. The constitutional state govern- 
ments were overthrown, and superseded by 
spurious and revolutionary governments. 
The setting up of a pretended central or 
general government, styled 'The Confederate 
States of America,' followed, and soon there- 
after open rebellion and war of portentous 
magnitude burst upon the nation." Prize 
Cases; Shortridge v. Macon, supra, 

"In the seceded states (so-called), the sov- 
ereign authority being, for the time, dis- 
placed, consequentiy there ceased to be, with- 
in any of them, a government under the con- 
stitution of the United States." Vide 1 Bish. 
Cr. Law (3d Ed.) § 129, and Mauran v. In- 
surance Co., 6 Wall. [73 U. S.] 1. 

In 1863 and 1864, the complainant was in 
the discharge of his duties as a surgeon in the 
national army; and whether he had knowl- 
edge of the pendency of the alleged proceed- 
ings for partition is a matter quite immate- 
rial. He, however, in his bUl, avers that he 
knew nothing of them; but admits that he 
had some indefinite information that the 
property was sold, and was purchased by 
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John 0. FerrJll, and was paid for in Confed- 
ei-ate notes. But suppose notice— actual or 
conBtructive— came to Mm; stiR he could not 
be charged with laches, for, ^had he respond- 
ed, it would have been ipso facto a breach of 
his allegiance to the United ■States. Hanger 
V. Abbott, 6 Wan. [73 U. S-]'532. And in 
that case Mr. justice Clifford, in giying the 
opinion of the court, «aid: ""War, when dtily 
declared, ■ or recognized as such by the war- 
maMug power, imports a prohibition to the 
subjects *or citizens, of all commercial inter- 
course and corr^pondenee with citizens or 
persons domicUed in the enemy's country." 

In a subsequent part of the same opinion, 
that eminent judge-^whUe 'remarking on the 
temporary cessation of common law and stat- 
utory limitations ^during war— used the fol- 
lowing language: '<But the exception set up 
in this case -stands upon much more solid rea- 
sons, as the right to sue was -suspended by 
the acts of the government, for Which all the 
citizens are responsible. Unless the rule be 
so, then the citizens of a state may pay their 
debts by entering into an insurrection or re- 
bellion against the government of the Union, 
if they are able to close the courte and to suc- 
cessfully resist the laws, until the bar of the 
statute of limitations becomes complete, 
which cannot for a moment be admitted." 

The last quotation forcibly illustrates the 
maxim, that no one ought to be allowed to 
tdice advantage of his own wrong; a maxim 
applicable to the ease now 'before this court; 
not so much, however, in a positive as in a 
circumstantial sense; yet falling within the 
principle that no one -shall entitle himself to 
enforce a defense by Teason of acts adopted 
or acquiesced in by him, after full knowledge 
of their nature and legal interior conse- 
quences. 

If Sir. Fen-Ul were a bona fide purchaser, 
who purchased and paid his money for the 
property, confiding in the judgment of a 
tribunal of competent jurisdiction, then this 
court would decline to take cognizance of 
this suit— notwithstanding irregularities in the 
original proceedings— t£ the tribunal which as- 
sumed to entertain them had jurisdiction of 
the subject matter and Of the rights of the 
complainant in tins bilL 

But my conclusion is, that the proceedings 
for partition, by the pretended superior court 
of Chatham coimty, in 1863 and 1864, so far 
as the rights of the complainant are con- 
cerned, were utterly void. And the court de- 
crees accordingly. In this cause the com- 
plainant is endeavoring to establish his legal 
title to a moiety of the property, and in doing 
so he has not in his biU charged the defend- 
ants with any fi:audulent intent upon his 
rights. 

The main question being adjudged adverse- 
ly to John C. Ferrill, stiU. it seems to be nec- 
essary to notice another matter which was 
pressed with great earnestness. It was said 
on the part of Ferrill that adverse possession 
is a bar to a proceeding for pai-tition, both 



in equity and at law. "If," said the coimsel, 
"the bill states an adverse possession, it 
should be dismissed without prejudice." Cit- 
ing 5 Barb. Oh. 398; 3 Barb. Oh. GOS; 4 Barb. 
Gh. 493; 5 Barb. Ch. 51; 9 Barb. Gh. 516; 
Hofe. 560; 1 Johns. Oh. Ill; 9 Cow. 516, 573; 
and Hich. Eq. 84. These authorities uphold 
the doctrine contended for. 

In addition to those authorities, counsel 
also relied on the case of Bishop of Ely v. 
Kenrick, Bunb. 322. There the iblll for par- 
tition was dismissed, beeaiise the title was 
denied. Without questioning the law of 
that decision, it must be deemed somewhat 
novel; for by it every defendant in a suit 
for partition, 'Who chooses to deny title, holds 
the complainant at his mercy. 

Coints, as eminent for thetr decisions as 
those referred to in argument, have of late 
progi'essed beyond this ancient technical rule 
of chancery practice. In Howey v. Goings, 
13 111. 95, Mr. Justice Trumbxill, in delivering 
the opinion of the supreme court of the state 
of Illinois, said: "There can be no doubt, 
however, that a bill in chancery lies for par- 
tition, notwithstanding an adverse possession, 
unless it has been continued sufficiently long 
to bar a recovery under the statute of limita- 
tions, which is not pretended in this case." 
He cites Overton v. Woolfolk, 6 Dana, 374. 
I carefully looked into the bill in the present 
case, and found no allegation of adverse pos- 
session, nor is it set up in the answer or 
proved by the evidence. 

It is said that in a bill for partition the 
averment of possession is not sufficient; there 
must be an averment of title. 2 Atk. SS2; 
Amb. 236. And the reason of this rule is 
plain; for it is upon the title that courts of 
equity act in decreeing partition; and to 
render the titie of each party complete, they 
compel the parties, when the several portions 
are allotted, to execute conveyances accord- 
ing to the partition; and the execution of 
these titles draws to them the possession. If 
there is no relaxation of the rule which ob- 
tained in the English chancery and in the 
chancery courts of several of the older states 
of the Union, then where a bill is filed for 
partition, and an adverse possession is inter- 
posed, or where the, legal title is disputed, 
or suspicious circumstances darken it, it is 
usual for the comt to make a decretal order 
an-esting the proceedings until the parties 
disputant settle the title in a court of law. 
1 Ves. & B. 552; 3 Johns. Oh. 303; 4 Johns. 
Oh. 276. But in some of the states, owing 
in part, at least, to the peculiar manner in 
which the tribunals of jtistice are there con- 
stituted, by the blending of the offices of 
chancellor and common law judge in the 
same person, the rigid chancery doctrine has 
been greatiy modified. In Georgia, for ex- 
ample, these offices, distinguishable in some 
degree in a judicial sense, are exercised by 
the same person. And such, indeed, is like- 
wise the case in this court See ^ct of Sep- 
tember 24, 1789, § 11 (1 Stat 78). The su- 



[6 Fed. Cas. page 1093] 

preme court of the United States, in Parker 
V. Kane, 22 How. [63 TJ. S.] 1, speaking of 
clianceiy practice in suits for partition, said: 
"In Great Britain, a chancellor might have 
considered this a case in which to take the 
opinion of a court of law, or to stay pro- 
ceedings in the partition and cross suits until 
an action at law had been tried to determine 
the legal title. Rochester v. Lee, 1 MacN. 
& G- 467; Olapp v. Bromagham, 9 Cow. 530. 
But such a proceeding could not he expected 
in a state where the powers of com'ts of law 
and equity are exercised by the same per- 
sons." But in my opinion this case has not 
thus far presented any question of fact upon 
which an issue could be framed for the de- 
termination of a jmy. The evidence in the 
cause is unassailed, uncontradicted, and in 
no way conflicting. John C. Ferrill, the con- 
testing defendant, stands upon the record of 
the proceedings of 1S63 and 1864; and if it 
be tried it must be by inspection, and this is 
the province of the court. Indeed, the most 
that can be said against complainant's title 
is that it is not free from doubt; but all the 
doubt there is concei'ning it is raised by the 
sale under a pretended judgment of partition; 
and the validity of that, sale depends upon 
the validity of the judgment. 

It is a principle governing all courts of ju- 
dicature that a judgment of a tribunal which 
has no jm'isdiction.of the parties and subject 
matter is absolutely void, and must be so 
treated when the record is offered in evi- 
dence or usedi for any other pm'pose- Bu- 
chanan v. Rucker, 9 East, 192; Borden v. 
Fitch, 15 Johns- 121;, Newdigate v. Davy, 
1 Ld. Raym. 742. In the case of Newdi- 
•gate V. Davy, Sir Richard Newdigate gave 
a donation to Davy, and afterwards removed 
him and put in S. Davy, in the time of 
James IL, cited Newdigate before, the higb 
commissioners, who restored Davy, and 
made Newdigate pay to him all the arrears 
he ha^ received. After the revolution of 
1688, Newdigate brought indebitatus assump- 
sit against Davy for money as paid to his 
use. The com-t gave judgment for the plain- 
tiff, because it was money paid in pux'suance 
of a void authority. 

There must be a decree to the following 
effect: Decree: This cause came on to be 
heard at this term of the court, and was ar- 
gued by counsel, and thereupon, upon consid- 
eration thereof, it is ordered, adjudged, and 
decreed as- follows: First That partition be 
made of the premises in the bill of complaint 
described, so that one moiety thereof shall 
belong to the complainant in sevei'alty, and 
be to hira delivered for his several possession 
and enjoyment forever- Second. That Wil- 
liam R. Boggs, A, R. "Wilson, and A. S. Hart- 
ridge, Esquires, be appointed commissioners 
to make such partition in terms of the law, 
and report their action to the next term of this 
court; and if the said commissioners should 
find it impracticable to divide the said prem- 
ises into two equal moieties, so that one of 
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the same may be assigned to the complain- 
ant, then they shall report that fact to the 
court, and abstain from further action until 
further oruer. Third. That Edward J. Harr 
den. Esquire, a counselor of this court, is 
hereby, appointed a master in chancery pro 
hae vice, in this case to take account be- 
tween the complainant, John M. Cuyler, and 
the defendant John C. Ferrill, of all rents 
and profits (if any) that may be due from 
the latter to the former, whether by reason 
of the actual receipt and collection of rents 
and profits issuing out of said premises, or 
by reason ot the occupation of said prem- 
ises by said defendant himself; charging 
said defendant with one moiety of the whole, 
and giving him credit for one moiety of the 
actual and necessaiy expenses incurred and 
paid by him touching said premises. 



Case 'No, 3,5S4. 

The 0. VANDERBILT. " 

[10 Ben. 607.] » 

District Court, B. D. New York. Oct. Term, 
1879. 

COLLISIOJI IK ITOKTH RlVER— TUG AND TOW— COrT- 

Fi/iCT OF Evidence. 
Where a canal-boat, in a, tow coming down 
the North river, was sunk and the insurance 
company who paid the loss- libelled the steam- 
boat towing the canal-boats and a tug which 
was helping her, and the owner of the cargo 
on board the sunken boat also libelled them, 
both claiming that the sinking was in conse- 
quence of a collision between the sunken boat 
and another boat in .the. tow, by the fault of 
the steamboats, Jield, that the only question 
was whether there was any collision at all, and 
the conflict of evidence being too great to war- 
rant a finding in favor of the libellants, the hbels 
must be dismissed with costs. 

John McDonald, for libellants; 

C. & A. Van Santvoord, for claimants; 

BENEDICT, District Judge. These two ac- 
tions are brought to recover for the loss of 
the canal-boat Willie of Greene, and her 
cai-go of coal, a vessel that sank near Yonk- 
ers on the North river while iui the tow of 
the steamboat C. Vanderbilt The canal-boat 
was insm-ed in the Alercantile Mutual Insur- 
ance Company, and that company, having 
paid the loss, now brings the fii'st of the 
above actions. The second, action is brought 
by the owner of the cargo of coal lost with 
the boat The allegation of the libellants is, 
that the causa of the sinking, of the Willie 
was an injury by a. collision with the canal- 
boat Knickerbocker while the Willie was in a 
tow being made up for the C. Vanderbilt, and 
the Knickerbocker' was being placed in that 
tow by the tug A. B. Preston, then employed 
by the owners of the C, Vaudex-bilt as a 
helper to assist in malting up the tow. The 
case Offers from mo^t collision cases in that 
the disputed question is not how the collision 

* [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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•occurred, but whether there was any colli- 
sion at all. 

lu behalf of the libellants there are four 
■witnesses, neither of whom has any pecuniary 
interest in the suit, each of whom was in a 
position to know what occurred at the time 
the Knickerbocker was placed in the tow by 
the Preston, and each of whom testifies that 
on that occasion a collision did occm* between 
the Willie of Greene and the Knickerbocker. 
In behalf of the claimants the captain and 
part-owner of the Preston, who was on board 
and in command of the Preston at the time— 
the deck hand of the Preston, also on boai*d 
at the time— the collector of the Schuyler line, 
and a passenger, both of whom were on the 
Preston at the time of the alleged collision, 
and the mate of the Vanderbilt, all being in a 
position to know if a collision had occurred, 
deny that the Knickerbocker was in contact 
with the "Willie on the occasion referred to. 
There are, besides, several witnesses from 
other boats in the tow, more or less favor- 
ably situated to know what occurred, who 
also deny having seen or heai-d of any colli- 
sion at the time when the Knickerbocker was 
brought to the tow by the Preston. 

As between these two opposing forces it 
might perhaps be said that the weight of evi- 
dence is with the libeUants, inasmuch as none 
of the libellants' witnesses have any interest 
in the suit, nor, so far as can be discovered, 
any motive to fabricate the collision de- 
scribed by them, while one of the witnesses 
upon the other side is directly interested in 
the result, and three others likely to be biased 
in favor of the claimant; moreover, all the 
-evidence of the claimant is to a certain ex- 
tent negative, while the libellants' witnesses 
.speak affirmatively in regard to an occm:- 
rence that, as they say, took place in their 
presence. If, therefore, I was forced to de- 
•cide this case upon the testimony as to what 
■occurred at the making up of the tow, I 
should be inclined to say that the libellants 
-could properly claim to have the weight of 
-the evidence. 

But in addition to the testimony in regard 
to the collision itself, there is evidence in re- 
gard to what occm-red at the time when the 
Willie went down and also in regard to the 
pumping on board of her, and the efforts to 
■call the attention of those on the Vanderbilt 
to the condition of the Willie after the tow 
had started. The testimony given by the 
captain of the Willie in this branch of the 
case is disputed in several particulars by wit- 
nesses who have no interest in the suit, and a 
state of facts is shown calculated to create a 
suspicion that the master of the Willie was 
not unwilling that his boat should sink. The 
testimony in regard to what occuiTed after 
the alleged collision tends, therefore, to dis- 
credit the statement ol^ the master in regard 
to what occm'red when the tow was made up, 
and leaves the case in such doubt that I am 
unable to say that I am satisfied to hold that 
the sinking of the boat was occasioned by 



injm'ies received by her from a collision with 
the Knickerbocker while the tow was being 
made up. The libels must therefore be dis- 
missed and with costs. 
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The 0. W. KING. 

[2 Hughes (1877) 99; 2 Am. Law Eev. 259.] * 

District Coiirt, D. South Carolina. 

Salvage— Distribution. 

A brig loaded with 600 bales of cotton, which 
had lost her anchors and masts in a storm at 
sea, and was sailing in distress near a lee 
shore with a jury-mast under a foretop-stay- 
sail, hailed a large steamer for a tow, and was 
taken into port in seven hours, the storm hav- 
ing abated and weather growing calmer during 
the tow. The steamer was worth $140,000, 
her cargo was worth $250,000, and her en- 
gines $25,000. On a libel for salvage, 7idd, that 
out of the salvage-money decreed, the owners 
of the steamer should receive three-fifths, and 
the master, oifieers, and crew two-fifths. 

[Cited in The Pomona, 37 Fed. 816.] 

In admii-ally. Distribution between owners 
and crew of the salving steamer, the Alham- 
bra. 

Before the Honorable George S. Bryan, dis- 
trict judge for the district of South Carolina, 
sitting as referee before the organization of 
the district court 

BRYAN, District Judge. The question to 
be determined in this case is the disti-ibu- 
tion of the sum allowed for salvage between 
the owner of the salving ship, the Alhambra, 
and the salvors proper, the captain and offi-^ 
cers and crew of the Alhambra. The deci- 
sion of this question is referred to the under- 
signed by an order of Brevet Major General 
Devens (the basis of these proceedings), of 
March 2d, 1866, which orders that the sum 
of twenty thousand dollars, first proceeds of 
sale of certain portions of the cargo of the 
brig C. W. Bing, be deposited in the First 
National Bank of this city, or with such other 
depository as the parties interested may se- 
lect, as the salvage of the said brig C. W. , 
Bing and cargo, subject to the orders of the 
general commanding the district, or his su- 
per-ior, and "to be paid into the reg^strj of 
the district court of South Carolina, as a 
court of admiralty, when such court shall be 
organized, to be by it distributed to the claim- 
ants, or, if the parties interested shall agree 
upon an arbitrator to settle conflicting daims 
before such court Is established, such fund 
then, upon the order of the major general 
commanding as aforesaid, to be paid over 
to said arbitrator, or upon his award." As 
such referee, authorized by this order, and 
agreed upon by said parties in a papei", also 
of the proceedings in this case of date 21st 

^ CReported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 
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of March, A. D. 18G6, signed by John C. 
Shaw for Oliver P. Hazard and others of the 
■crew, and by William Alston Pringle for the 
owners of the Alhambra, I proceed to the 
consideration of the question involved. 

The facts which give character to this case 
are few and undisputed. The salved brig, 
O. W. Eing, from Galveston, Texas, with six 
hundred and twenty bales of cotton, James 
McLean master, in the month of October last 
was overtalien by violent gales, in which to 
save her, her masts had to be cut down, and 
coming to anchor she lost both of her an- 
chors, and was thus reduced to a very help- 
less condition. In this condition a jmy-mast 
was erected, to which a foretop-staysail was 
bent It was concluded to make the near- 
■est port that could be reached, and on the 
morning of Tuesday, the 31st day of October, 
at 10 a. m., she spoke the steamer Alhambra, 
from New York, bound to Charleston, while 
in her course, which took the brig in tow and 
brought her to the port of Charleston, where 
they arrived the same day at 5 p. m., and 
the brig was made fast to the wharf. The 
brig was twenty-two miles from the bar 
when met by the Alhambra. The facts 
which occurred when the Alhambra took the 
Ring in tow were these; The Eing signalled 
the Alhambra, and the Alhambra ran down 
to her. The captain of the Eing asked the 
captain of the Alhambra where she was 
bound for. Answered, for Charleston. The 
captain of the Eing then asked for a tow to 
■Charleston. Captain Benson, of the Alham- 
bra, then consulted Captain Edward S. Dav- 
enport, the pilot then in command of the Al- 
hambra, whether it would be advisable to do 
so, if he could get the Alhambra in time to 
the bar. To which he answered he could. A 
hawser was then passed from the Alhambra 
to the Eing, and a hawser also from the Eing 
to the Alhambra. The hawsers were passed 
by a line from one vessel to the other. No 
boat was lowered, and none of the crew of 
the Alhambra went aboard the brig. The 
Alhambra was not delayed at all. The 
weather was fine, a little swell in the morn- 
ing, but calm and growing calmer in the 
evening. It was proved by very reliable wit- 
nesses that the Alhambra, the salving ship 
<a steamer), was worth from one hundred 
and forty to one hundred and fifty thousand 
dollars, and her cargo from two himdred 
and fifty to three hundred and fifty thousand 
dollars, and, by the testimony of highly ac- 
•complished engineers, one of them of the 
greatest authority, that her engine of 340 
horse-po^ver was worth from twenty to thir- 
ty thousand dollars ($20,000 to §30,000). It 
was also in evidence that steamers cost three 
times as much to run them as sailing vessels. 
It will have been seen, also, from the condi- 
tion of the Eing, that, though not in actual 
peril, she was In an exposed position, and 
from her helplessness in case of a gale from 
the east, would have been subjected to all 
the dangers of a lee shore. 



The foregoing brief statement of facts pre- 
sents all the elements which enter into the 
solution of the question as to the respective 
merits and claims of the owners and the crew 
of the salving ship, the steamer Alhambra. 
It is an elementary, mdimental legal truth, that 
the crew are, in strictness, the only salvors, 
and that "the maritime law empowers a mas- 
ter to employ, in a salvage service, a vessel 
ujider his command, and to put at hazard xhe 
interests of her owner; and it is for this rea- 
son only that upon considerations of general 
policy the owner is indemnified for the risk 
to which his property is exposed, by being as 
it were novated as co-salvor. The owner's 
claim to participate in the salvage reward 
rests always upon the risk and damage to 
which his property is or may be exposed, and 
on no other ground." See Mason v. The 
Blaireau, 2 Cranch [6 U. S.] 240; McDon- 
ough V. Dannery, 3 DalL [3 U. S.] 188; Bund 
V. The Cora [Case No. 1,621], To the same 
effect writes Conkling in his work on Admi- 
ralty Jurisdiction, title, "Salvage" (the most 
recent American authority): "When, as is 
generally the case, salvage is effected by one 
or more vessels, the owners, though they can- 
not properly be denominated salvors, are en- 
titled to a share of the salvage on accoant 
of the exposure of their property to danger 
and loss. Stoppage on the ocean to save the 
property of another is a deviation from the 
voyage which discharges the underwriters— 
The Henry Ewbank [Id. 6,376]; Bond v. The 
Cora [supra]— and for this risk incurred the 
owner is entitled to be indemnified." "But 
the law (says Judge Story) does not stop short 
with a mere allowance to the owner of an 
adequate indemnity for the risk taken. It 
has a more enlarged policy and a higher aim. 
It looks to the common safety and interest of 
the whole commercial world in cases of this 
nature, and it bestows upon the owner a lib- 
eral bounty and reward to stimulate him to 
a just zeal in the common cause, and not to 
clog his voyages with narrow insti-uctions, 
which should interdict his master from any 
salvage service. The law has a nice regard 
to considerations of this nature, and it offers 
not a premium of indemnity only, but an am- 
ple reward measm'ed by an enlightened lib- 
erality and forecast." The Henry Ewbank 
[supra]. This view of the subject is in ac- 
cordance with that taken by Chief Justice 
Marshall in delivering the opinion of the su- 
preme court in a case where he observes that 
the same policy which awards a liberal re- 
muneration to captains and crews ought to 
extend to all owners the same reward for a 
service which deserves to be encouraged; 
and it is surely no reward to a man made his 
own insurer without his consent, to return 
him little more than the premium he ad- 
vanced. Mason v. The Blaireau, 2 Cranch 
[6 U. S.] 240. Mr, Justice Story also sug- 
gests that the extension to owners of the 
same principles of remuneration that are ap- 
plied to officers and seamen is further recom- 
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mended by the sti'ong inducement it fiir- 
nislies to the latter "not to desert his own 
proper duty to their owner and his interests 
for selfish purposes, by making them share 
only in subordination to and in connection 
with those interests." In the case of Mason 
V. The Blau-eau, the supreme court adjudged 
to the owners of the salvor ship one-third of 
the amount of the salvage allowed. 

In the case above cited, decided by Mr. 
Justice Washington, after grave considera- 
tion, he awarded to the owner the same pro- 
portion, and it was adopted by Mr. Justice 
Story in the case before him, not only as 
suitable to the circumstances of the particu- 
lar ease, but as in his opinion constituting 
the ti'ue general rule of remuneration, not 
as a rule absolutely inflexible and not to 
yield to any extraordinai-y merits or perils 
or losses on the part of owners, for cases 
may exist in which one-half might with pro- 
priety be allowed to the owner, as has some- 
times been done. From the authorities 
carrying with them the weight to be at- 
tached to the opinions of the most eminent 
judges of the supreme court which the coun- 
try has produced, it will have been seen that 
the seaman, as has been remarked, is in 
strictness the only salvor, and that the own- 
er is only associated with him, and the priv- 
ileges of a salvor conceded and extended to 
him from considei'ations of equity and poli- 
cy; and that as between the salving ship or 
owner and the crew, unless in very extraor- 
dinai'y cases, the rule has been, and is, 
to give one-third of the salvage to the owner, 
and two-thirds to the crew. The mariner 
has the preference and naturally and rea- 
sonably. He is the indispensable human 
agent by whom in cases of actual danger the 
salvage is, with displays of courage, hard- 
ship, suffering, enterprise, and skilful effort, 
effected; and in cases where the displays 
are not called for, as in the case at present 
under consideration, he is the indispensable 
actor by whom the salving ship is governed 
and the work accomplished. Not only so: 
the law favors him because of his very call- 
ing itself, which is one of habitual peril, 
exposure, and hardship. He is the rational, 
responsible guardian, of all the immense 
proj)erty committed to the chances of the 
ocean. His presence simply on the ocean in 
all times of need is at the cost of a life of 
unequalled dangers and hardships, and at 
best but poorly requited toil. Like a soldier 
in an enemy's country, danger is his con- 
stant companion. He cannot sleep, but with 
his weapon in his hand, to be ready at any 
moment for a mortal assault. Not merely, 
then, for the efforts he may put forth on any 
particular occasion, but that he is the only 
one of the family of man at unceasing and 
painful cost ever present to extend aid in 
time of danger to person and property, does 
the law consider him with peculiar favor 
and repay him with grateful and generous ■ 
rewards. 



If this, then, were a case in which the sal- 
vage was performed hj a. sailing vessel im- 
der the precise circumstances, the law would 
not warrant more than the award of one- 
third of the salvage to the owner. But the 
introduction, of steam and the employment 
of large steamers under the practice in Eng- 
land, whilst it has not modified the princi- 
ples, has varied the proportion of the salvage 
distributable between the owner and the 
master and crew. From the greater costli- 
ness and efficiency of these instruments of 
salvage the law looks upon them with favor 
and recognizes in the owner a benefactor 
who deserves to be speedily rewarded for an 
outlay of capital so largely promotive of the 
interests of commerce and humanity. This 
practice of the court of admiralty in England 
has found sanction and. recognition in one 
case in om* country, and that occurred in our 
own Avaters in the case of Brooks v. The 
William Penn [Case No. 1,965]. This case 
recognized the practice of the comrts of Eng- 
land as of obligation in the United States, 
and since that this practice has the force of 
authoritative precedent, and addi-esses itself 
to us with the combined authority of law 
and policy and. enlightened equity. When 
duly considered, this practice is only in sub- 
stance a considerate application of the prin- 
ciples of the general law of salvage, as at- 
tempted to be developed in what has hereto- 
fore been said. The owner in these mighty 
machines, so costly, has, whilst he has put 
so much more at stake, furnished to the 
ocean instruments, proportionately more ef- 
fective In giving speedy, certain, and prompt 
aid and rescue to imperilled life and pi'op- 
erty. His reward should be proportionate 
to the greater risk, and find also some in- 
crease in the greater service. The prominent 
cases in which this practice is illustrated and 
these principles enforced are The Kaikes, 1 
Hagg, Adm. 246; The Earl Grey, 3 Hagg. 
Adm. 363; and The Beulah, 1 W. Rob. Adm. 
477. The first of these cases only furnishes 
the authority for the greater compensation 
of steamers than sailing vessels. It does not 
deal with the comparative remuneration of 
the ship and the crew. The several portions 
of each is not stated in the judgment of the 
court. liOrd Stowell remarlcs: "This is a 
case of salvage service performed by the 
Monarch, steam packet; and it is the first 
case in. which compensation has been claim- 
ed in this court for the services of a vessel 
of this peculiar character. I am therefore 
inclined to give as much encouragement as 
possible to similar exertions on account of 
the great skill and great power o^ vessels 
of this description." There is no analogy in 
the two cases; it stops with the insti'ument 
The steamer was sent for to Dover and 
was empty. The ship saved was an East 
Indiaman of much value; cargo worth about 
sixty thousand pounds. "She was in the 
Downs— in a situation of actual apprehen- 
sion, though not of actual danger; she had 



[6 Fed, Cas. page 1097] 

solicited the attention of a Deal boat— a class 
of boats, as is well known, very active and 
eminently useful in conducting- vessels into 
Ramsgate bai'bor. She liad removed tlie ves- 
sel from the sand upon which she had 
sti-uck; but still there was apprehension of 
danger, and provision was therefore required 
for the future safety of the vessel. It was 
recommended that a steam vessel from 
Dover should be sent for; it therefore can- 
not be denied that the agency of a steamboat 
was highly useful and desirable. The boat 
has also merit from the alacrity with which 
she quits the harbor; she goes out, it would 
seem, at some risk, it being an hour after 
high water; upon reaching the vessel, lies 
by her all night— a night in the month of 
December— watching and attending her, and 
ready to perform any service that may be 
required the next day, when she transports 
her into Ramsgate harbor. The vessel was 
of great wealth; she resorted to the assist- 
ance of a steamboat, after having resorted to 
one of lower species; so that on the whole, 
I think, I should have given more than the 
commissioners. One hundred and fifteen 
pounds does not seem to me an adequate re- 
ward; and I shall propose a moderate addi- 
tion, by making the retribution two himdred 
pounds, and the expenses of this appeal." 
It will be observed that this case throws no 
light whatever on the relative value and re- 
muneration, of the ship and the crew. It is 
not certain that any was made. It is only 
sufficient to show the estimate in which such 
services were held and rewarded and that a 
steamer should be more handsomely compen- 
sated. The case of The Beulah,. when care- 
fully read and its true meaning elicited, does 
not seem to furnish any help in solving the 
qiiestion proposed for our solution- The 
statement of the case is very brief, and can- 
not well be abbreviated with advantage. It 
is thus stated: "In this case the court was 
moved to decree an apportionment of a sal- 
vage award amongst the owners, master, 
and crew of the steam-tug Copeland for serv- 
ices rendered to the vessel— tlie Beulah. It 
appeared that the sum of £500 had been 
awarded by the court for the service in ques- 
tion, and this sum had been apportioned by 
the Ship's Ownei-s' Company, to which the 
steam-tug belonged, according to a scale of 
distribution laid down and adopted by the 
company in such cases. By tins' scale the 
company (as the owners of the Copeland) 
took to themselves £415; the master received 
£41 133. Gd., the engineer £2 per cent, pound- 
age besides his distributive share, and the 
stolcei's &nd common seamen £-i 15s. 3d. per 
man. An act on petition was given in on 
behalf of four of the seamen, praying the 
court to make* a more suitable allotment. 
"The court decreed the following apportion- 
ment: To the owners- £415 Os. 5d.; to the 
master £28 6s. Sd.; to the first mate £10 2s. 
4d.; to the" engineer £10 2s. 4d.; to the sec- 
ond mate £8 Is. lOd.; to' three' seamen £8 Is. 
lOd.; to one apprentice-boy £4 Os. lid." The 
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amount awarded to the owners of the tug^ 
in this case, it appeai-s, was nearly four- 
fifths. But it cannot escape observation that 
the captain and crew were rewarded for 
their service by a scale of distribution laid 
down and adopted by the company in such, 
cases. So far as appears from the report of 
the case, it would seem that the captain and 
crew received as a body, and were paid 
what they agreed to receive when they took 
service in the "Shipowners' Company." No- 
point seems to have been made as against 
the share of the owners. Their share i-e- 
mains undistm-bed by the court. The only 
change in the distribution was among the 
employes of the company. All that can be 
safely deduced from the case as reported, is 
that, as between the owners and the captain 
and crew the scale of distribution of the 
salvage upon which they did business, and 
with reference to which they engaged the 
services of tbeir employes, was maintained 
by the court It was a special contract, and 
governed by its own terms. No general rule 
can be deduced from it; and, as previously 
remarked, it fm-nishes no precedent or help- 
in the solution of the question before us. 

We now come to the case— that of The Earl- 
Grey, 3 Hagg. Adm. 363— which is largely 
analogous to the one before us, and which, 
while it maintains the distinction taken in- 
favor ot "large steamers," furnishes a val- 
uable precedent as to the proportion of the- 
salvage to be awarded to the owners and the- 
master and crew. The statement of the case 
is as follows: "The Earl Grey, a vessel of 470' 
tons, on a voyage from Liverpool to Africa, 
having been run foul of in St. George's chan- 
nel, and her bowsprit and foremast carried' 
away, was niet in this disabled state, with a 
signal of distress flying, on the 19th of Au- 
gust, by the Solway steamer (two engines each- 
of forty-five horse-power), bound to Liverpool, 
and by her towed into that port The towing 
occupied twenty-nine hours, and the value 
of the steamer was twelve thousand pounds, 
and that of the Earl Grey and her cargo 
about four thousand pounds. The facts 
were agi-eed upon. Sir J. Nicholl, observing* 
upon the hopeless state of the vessel when 
the steamer came to her assistance, and the- 
necessity of giving an ample reward to large 
steamers, decreed £900; and on a subsequent 
day, upon the application of the owners and: 
mariners of the steamer, the learned judge- 
apportioned that sum, giving^ £450 to tlie 
owners,- being half of the whole,— on ac- 
count of the value of their property, which 
had been put in some risk." One-half the 
salvage was given,, under the circumstances 
and with reference to the value of the two- 
vessels, to the owners; a larger amount than 
appears to have been given in any case which 
possessed the elements and character of sal- 
vage, which has been brought to our atten- 
tion or is known to us. Before making any 
remarlis upon it I will briefly allude to the- 
^case of Tlie William Penn, which has been 
I heretofore noticed, and which has been ad- 
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-duced as an illustration of the large re- 
■ward given to tlie owners of steamboats or 
isteamshlps, in comparison with sailing ves* 
^els. The judgment in that case, all would 
^dmit, is an eminently sound one. Neai-ly 
-^ve-sevenths of the salvage was given to the 
■owners of the steamer Jasper. But the cir- 
-cumstances were in sharp contrast, rather 
ihan in analogy to the case we are consid- 
-ering. The salving steamer was placed in 
the utmost peril. Her very existence was 
■ broadly staked in her adventure to save the 
Penn. Captain Hayden (one of the witnesses 
■in the case) says he ran the Jasper until she 
was in seven feet of water, her di-aft being five 
-and a half. It was a stormy-looking night, 
heavy sea, and dark overhead. He had been 
.-a. mariner for thirty-three years. He con- 
sidered the Jasper in great risk— more so 
than he would ever run again to save ])rop- 
-erty. He was acquainted with the shoals. 
The Jasper's stern was in the breakers. The 
sea broke and washed through her after 
gangways, stove in one of the deadlights, 
-and, though the pumps were going all the 
'^ime to keep the water under, she had a 
^oot and a half water in her when she reach- 
-.«d town. As bearing upon the risk taken 
.by the owner of the Jasper, and the peril she 
'was in, another test is remarked upon by 
.Mr. Justice Wayne in his presentment of the 
case. He says: "In this instance the presi- 
-^ents of two insurance companies in Charles^ 
,ton, accustomed to calculate marine risks, 
and well enough acquainted with the reef 
upon which the "William Penn was run 
.aground to form a safe judgment of her dan- 
ger, and the hazard to be run by a steam 
packet in the attempt to get her off, declared 
that they would not have taken a risk at 
-^all for such adventure, if any part of the duty 
'Was to be done in a night in February, nor un- 
•der any circumstances for less than a premi- 
"XLva of twenty to twenty-five per cent In such 
-cases then (remarks the judge), the risk must 
^always be run by the owner of the steamer, 
-as it was in this by the owners of the Jasper." 
And it may be well here to observe that the 
'■danger was very unequally shared by the 
-Jasper and her crew. She was in imminent 

• -danger, and they not If in mid ocean, dan- 
ger to the ship would be danger to the crew, 
but not so in a harbor, on the coast, or in 
■the present case. The Jasper might have 
■been broken to pieces on the shoal for want 

• of water. The crew could have remained 
aboard of her safe until taken ofe, or at any 
time could have retreated in safety in their 
boats. The wrecks that strew the beach of 
-Sullivan's and Long Island are proof to show 
that vessels may be destroyed and no lives 
lost 

After this careful review of the authori- 

• ties, we are brought to the conclusion that 
•the ease we have to decide is different in 
-many of its elements from any which ap- 
'pear in the books; and the one whicfi is 
-nearest it and which can alone afford some 
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approximation to a rule and a proper solu- 
tion, is that of The Earl Grey. It is to be 
noted that in The Earl Grey the salving ship 
was at "some risk," the vessel saved was in 
a "hopeless state" when the Solway steamer 
came to her rescue, that she was three times 
the value of the ship saved, that the towage 
took her twenty-nine hours, and she came 
within the category of "large steamers," to 
whom there is "necessity" of giving an "am- 
ple reward;" and the share of the salvage 
in point of fact given to the owner of said 
ship under such circumstances was "one- 
half." The case of The Alhambra, though 
like, was different in many of its elements. 
It cannot be said that the C. W. Ring was 
in a "hopeless state" when she signalled to 
the Alhambra. She was not in any immedi- 
ate danger, and it is reasonable to suppose 
that she might have got into harbor without 
any help, or received timely help from some 
other quarter. But she certainly was in an 
exposed position, and might have been 
brought to imminent danger in a few hours, 
and before she could have received help. 
The fact that the gallant and devoted of- 
ficers and crew who had so nobly done their 
duty to her and her owners, in the gale 
which they had with such peril and hardship 
survived, thought it prudent to seek the aid 
of the Alhambra, is in itself the best evi- 
dence of the dangerous position of their brig, 
and the best measure of the merit of the 
services of the Alhambra, The Alhambra, 
a steamer, and "a large steamer," gave im- 
mediate aid, and from her characteristics as 
a steamer, and a very powerful steamer, 
made her rescue of the Ring prompt and cer- 
tain, and in a few hours placed her and her 
valuable cargo in perfect safety alongside 
of our wharves.. Unlike a sailing vessel, the 
Alhambra was not subject to calms or head 
winds, or dangers of a lee shore. It cannot 
be said that the service of the Alhambra 
was accompanied by any sensible danger, 
or that there was any appreciable risk to 
her and her cargo. The witnesses agree in 
the statement that "the weather was fin6; a 
little swell in the morning, but calm and be- 
coming calmer and smooth in the evening." 
The only apprehension of danger, or of de- 
lay, was from not arriving at proper time 
for crossing the bar. But it is in evidence 
when the captain of the Ring asked for "a 
line to Charleston," the captain of the Al- 
hambra (very prudently) consulted the pilot 
as to "whether it would be advisable to do 
so, if the pilot could get the Alhambra in 
time to the bar." He was answered, "I 
could." Yet, though there was not any ap- 
preciable danger or risk, discoverable or 
encountered in point of fact by the Alham- 
bra, and no delay or deviation from her 
voyage, which would have forfeited the 
policy of insurance of the Alhambra and her 
cargo, yet it cannot be questioned if any ac- 
cident in the infinite chapter of accidents 
had happened to the Alhambra, by reason 
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of the brig attached to her; if In crossing 
the bar this appendage, by reason of any 
perverse current or eddy, or obstruction, had 
disturbed the steerage of the Alhambra, ana 
brought her into troubles, that her policy of 
insurance would have been forfeited, and 
that any loss that would have occurred, 
would have been thrown upon the owners. 
In this connection, it is proper to bring to 
view the facts that the steamer was worth 
from one hundred and forty to one hundred 
and fifty thousand dollars, and her cargo 
estimated at two hundred and fifty thou- 
sand to three hundred and fifty thousand 
dollars, and the expense of running such a 
vessel three times as much as a sailing ves- 
sel of the same tonnage. The engines of the 
Alhambra were worth from twenty-five to 
thirty thousand dollars, and were of three 
hundred and forty horse-power. The pecu- 
liar claim to consideration in the apportion- 
ment of salvage, on the part of the ownei*s, 
is based on the fact that the salving vessel 
was a steamer, and a "large steamer," and 
that there was risk to the large property 
invested in her and her cargo, which the 
owners were responsible for. The vessel 
was a much more costly instrument than 
the Solway steamer, and the risk, though 
very slight, was something to the vessel and 
cargo. On these grounds, instead of one- 
half, the undersigned feels warranted, and 
thinks it just that the owners should receive 
three-fifths of the salvage, and the master, 
officers, and crew two-fifths thereof, and he 
seawards. And in assigning the two-fifths 
to the officers and crew, though they did not 
put forth any peculiar effort, and were sub- 
ject to no peculiar hardship in this particular 
case, they nevertheless, as in the instance of 
the officers and crew of the Solway steamer, 
did all that was necessary, and their whole 
duty. The responsibility was on the captain 
and pilot to wisely govern this noble ship, and 
on the engineers, firemen, and sailors to 
skilfully work her grand machinery. They 
were the true salvors, and this great ship 
was committed to them by the law and the 
well-founded policy of all nations, as the in- 
strument to accomplish their beneficent 
work. They were both necessary and indis- 
pensable to the result If the reward for the 
special service is large and liberal, it should 
be remembered that it was achieved on the 
theatre of which the mariner alone knows 
the terrible perils, the unequalled hardships, 
and the constant anxieties. He had reached 
the spot to do this veiy service through a 
gale which had rendered helpless his brother 
sailors, and nearly wrecked their vessel and 
drowned them. Every owner of the property 
committed to sea, every shipowner especial- 
ly, is interested in the last degree in seeing 
to it that the law of salvage be maintained 
in its strictness, and that the mariner should 
bave the most liberal reward for his services; 
and if he comes to luck, should be glad of 
it; and if there be any perquisites in his 
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hard life, should rejoice at it, and see that 
he gets them. And if this case, both as to 
the owners and the master and the crew, 
should partake of this character, it will not 
be matter of regret either as to the owner, 
who, at such cost, has put such a noble ship 
on the ocean, subject to the thousand risks 
of the sea, or as to the master, pilot, and 
crew, who, Uving a life of hardship, have, 
as in this case, in perfect. fidelity and pru- 
dence, done their whole duty to their owners 
and all the interests committed to their care. 
CEn a special award, the referee will make 
the allotments of the master, officers, and 
crew of the Alhambra. He cannot sign this 
paper without making the acknowledgment 
that the eminent counsel engaged in this 
cause, Pringle & Porter for the owners, and 
Mr. Magi-ath for the officers and crew, in 
their ample and learned dtation of authori- 
ties, and their acute and able expositions of 
the law and its philosophy, have left him 
nothing to attempt but to weigh their sug- 
gestions and hold the scales between them. 
He has given to all their citations of the 
law the most careful consideration, and en- 
deavored to profit by their argument, urged 
with marked zeal, ability and eloquence. In 
a case of novel impression without prece- 
dent, he has endeavored to hit the truth and 
do exact justice— so hard to do under such 
circumstances, and when done so difficult 
to comipend to the judgment of all. His 
best, anxious, earnest endeavor to attain 
this result is in the award he has made.]* 



Case 3Sro. 8,5S6. 

The CYANE. 

[The case reported under above title in 4 
Amer. Law Rev. 769, is the same as Case No. 
7,381.] 



CYANE. The, (JOHNSON v.). See Case No. 
7,381. 



Case ]Sro. 3,537. 

The C. Y. DAVENPORT. 

[3 Ben. 03.] = 

District Court, S. D. New York. Dec. Term. 
18G8. 

Collision — Totvboat. 
1. Where a steam-tug took in tow a schooner, 
to tow her out from a pier, next to which was 
a high balance dock, which shut off the view to 
the west, and, when the schooner got just clear 
of the pier, another tug was seen coming from 
the west with a barge in tow, which came in 
collision with the schooner: Eeld, that the tug 
having the schooner in tow was negligent, and 
liable for the collision. 

2." That, even if the other tng and the barge 
were in fault, that would not diminish the lia- 
bility of this tug, especially as those vessels 
were not joined in this action. 

* [Prom 2 Am. Law Rev. 259.] 
= [Reported bv Robert D. Benedict, Esq., and 
here reprinted by permission.] 



CYNOSTJRE (Case No. 3,528) 

In admiralty. 

Stewart, Rich & Woodford, for libelants. 
Beebe, Donoliue & Cooke, for claimant 



BLATOHFORD, District Judge. This is a 
libel by Jeremiah N. Ayres and Theodore 
Davenport, to recover damages for a colli- 
sion which occurred on the 9th of August, 
1866, between the schooner G. W. Purnell, 
owned by them, and a barge called the An- 
nie. The schooner was at the time in tow of 
the 0. T. Davenport The barge was in tow 
of the tug Hem-y Smith. The schooner had 
been lying on the upper or easterly side of 
pier No. 42, East river, New York, bow out- 
ward, with the end of her bowsprit seven 
or eight feet inside of the end of the pier. 
About six o'clock in the morning, the 0. Y. 
Davenport came to the outer end of pier 
No. 42, in order to take the schooner in tow, 
to tow her to 12th street. East river. The 
tide was strong flood. In the slip next west 
of pier No. 42, and between pier No. 41 and 
pier No. 42, there was a large high floating 
balance dock, which projected out about ten 
feet beyond the end of pier No. 42, and ob- 
scured the view down the river from the end 
of pier No. 42. The O. Y. Davenport was a 
small propeller, fifty-five or sixty feet long. 
The schooner was ninety odd feet long from 
the end of her boom to the end of her bow- 
sprit. The C. Y. Davenport lay alb the end 
of pier No. 42, heading to the westward or 
down the river, when she hitched on to the 
schooner by a hawser ten or fifteen fathoms 
long, running from the windlass bitts of the 
schooner to the after deets on the C. Y. 
Davenport. The order was then given from 
on board the O. Y. Davenport to the schoon- 
er, to put the schooner's helm hard a-port 
which order was obeyed. The wind was 
south-east The 0. Y. Davenport cast off 
and started ahead and pulled the schooner 
out just clear from the pier, when the Annie 
and the. Henry Smith were seen coming up 
close to the ends of the piers, very swiftly, 
with the tide. When this was seen the C. 
Y. Davenport backed so as to slack the 
hawser between her and the schooner, but 
the schooner was struck by the barge, and 
her bowsprit and both of her masts were 
knocked out of her by the collision. 

On these facts alone the C. Y. Davenport 
would be liable for the collision. But, in addi- 
tion, it is shown by Ryan, a witness for the 
claimant, and who was on the barge at the 
time, that he, from the barge, saw the O. Y. 
Davenport before she left the end of pier No. 
42, and while she was lying there, and saw hei* 
stai't and pull the schooner after her. It is 
very clear that no care was exercised on the 
O. Y. Davenport, or the barge and her tug 
would have been seen from on board of the 
C Y. Davenport before the latter started. 

The only defence set up is, that the barge 
and her tug Avere in fault in being so near 
the piers, and that, if the latter tug had 
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ported her helm, on seeing the C. Y. Daven 
port and the schooner, there would have bee] 
no collision. It may be that there was faul 
in those vessels, but that does not diminisl 
the liability of the C. Y. Davenport, anc 
those vessels are not sued in this action 
There must be a decree for the libelants 
with costs, with a reference to a commis 
sioner to ascertain and report the damagei 
sustained by them by the collision. 



Case ITo. 3,528. 

The CYNOSUREL 

[7 Law Rep. 222.] 

District Court, D. Massachusetts. July, 1844 

CoLi/isios — ^RoLES OF Navigatjoji — Lights. 

1. When two vessels approach each other oi 
opposite tacks, .each being close-hauled, and i 
is doubtful which is to windward, the vesse 
on the starboard tack should keep on her course 
and the vessel on the larboard tack should keej 
ofE. 

2. Where, in such a case, from the evidenet 
and the opinion of experts, it appeared tha 
the Cynosure, the vessel on the larboard tack 
should have seen the light of the Androdas, th( 
vessel on the starboard tack, and have drawi 
an inference from the bearing of her light re 
specting her situation, in season to clear hej 
by keeping off, and the Androdus kept on, bui 
the Cynosure, by not keeping off, occasioned i 
collision; it was held, that the Cynosure wai 
liable for the damages. 

[Cited in Foster v. The Siliranda, Case No. 4,' 
977.] 

This was a libel in a case of collision, ir 
which S. G. NicoU was the libelant, and W 
McOlure the respondent The principles up 
on which this case was decided were chiefij 
of a nautical character, but may be found im^ 
portant in many eases of collision; and ii 
guiding mastei's and officers in the manage 
ment of vessels which ai-e approaching eacl 
other at sea. 

The hermaphrodite brig Androdus, of New 
York, owned by Mr. NicoU, was on a passage 
from RoeheUe to New York, and on the nighl 
of the collision was sailing close-hauled upon 
the starboard tack, the wind being about 
north, and the vessel heading W. N. W. The 
Gsmosure was bound from Sui'inam to Boston, 
and was close-hauled on the larboard tack, 
heading about B. N, E. The time of the col- 
lision was about three o'clodi in the morn- 
ing, the night clear, with starlight but no 
moon, and a moderate breeze. It appeared 
from the testimony on both sides that the 
Andi'Odus kept her course, hailing the other 
vessel to bear away, tmtil a collision be- 
came inevitable, when she put her helm 
down, and came into the wind; and that 
the Cynosure also kept her com*se until a 
minute before the contact, when she also put 
her helm down, came into the wind and 
stnick the Andi'odus on the lee side, her jitt- 
boom running over the Androdus's lee rail, 
between the fore and main rigging. 

The libelant's claim for damages was put 
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upon the ground that the Cynosure, being on 
the larboard tack, should have kept off, by 
the law of the ocean; and, that moreover, 
being the leeward-most (as appeared from 
the manner in which she struck the Andro- 
dus) she would have gone qlear of her, un- 
der her stern, had she not luffed. On the 
part of the defence, it was admitted that no 
blame was to be attached to the Androdus, 
but it was contended that the Cynosure did 
the best she could imder the circumstances, 
jind that the collision was one of those in- 
evitable accidents, consequent upon the un- 
<;ertainties of winds, weather, and the dark- 
ness of night, which must be borne by the 
pai'ties upon whom they fall. 

The evidence on the part of the libelant was 
that the Cynosure was discovered at some 
distance; that a light was hxmg out on the 
Androdus's lee quarter; that wJien the Cyno- 
sure was found to be keeping her course, she 
was hailed several times through a trumpet 
to keep off, and put her helm up; that she 
kept on her course until within a few yards 
of the Androdus, when she luffed and stnick 
ttie Androdus in the manner described. 

On the part of the defence, the chief mate 
of the Cynosure testified that the light of the 
Androdus was seen twelve or fifteen minutes 
before the collision; that he could not see 
the vessel or make out which way she was 
standing; that before he could make out 
which v^y she was standing, a collision be- 
<yiioe inevitable, and he ordered the helm 
•down, to bring the vessel into the wind and 
diminish the force of the shock. The man 
at the wheel testified substantially in the 
same manner, except that he made the time 
between the discovery of the light and the 
collision considerably less. The only other 
witness who was on deck before the Cynosure 
luffed, said that he saw the light, called out 
^'Light ho!" that the mate came forward, 
looked over the bow, and gave the order to 
put the helm down; that he could not see 
the Androdus distinctly, so as to make out 
her coui'se, until she was within a few lengths 
of them; and that there was not more than 
two minutes between the time of seeing the 
light and the colUsion. 

The Cynosure is a vessel of about three 
hundred and fifty tons, and had topgallant 
sails set The Androdus is a hermaphrodite 
brig of about one hundred and forty tons, 
had nothing above her foretopmast, having 
lost her topgallant mast a few days before. 

On this evidence it was contended, that 
when the Androdus was first seen by the 
Oynosure a collision was inevitable, and it 
was too late to do anything else than come 
up Into the wind and diminish the force of 
the shock. 

In the case of Lowry v. The Portland, [Case 
No. 8,583], Benjamin Rich, William Sturgi- 
and Francis Dewson, gave their opinions upon 
several nautical questions, one of which was 
relied upon in this cause, and was to this 
■effect When two vessels are approaching 
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each other on opposite tacks, each sailuigi on 
the wind, and it is doubtful which is to 
windward, the vessel to the larboard tack 
should give way, and thus each pass to the 
right And these gentlemen added to their 
opinions, "These rules are particularly in- 
tended to govern vessels approaching each 
other under circumstances that pi-event their 
course and movements being readily ascer- 
tained with accuracy, for instance, in a dai-k 
night or dense fog." « 

In this ease the following gentlemen were 
examined as expei-ts: Benjamin Rich, James 
W. Sever and Edward H. Faucon, whose 
opinions upon the general principles govern- 
ing such cases were substantially as follows: 

The rule of the ocean is, that when two 
vessels approach each other on opposite 
tacks, each being on a wind, the vess^ on 
the starboard tack keeps on, and the vessel 
on the larboard tack keeps off. Even if the 
latter is the weather-most, she attempts to 
go to windward of the other, at her peril. 
She may go about, and stand off on the other 
tack, but she must do this in season, at her 
peril. 

When two vessels approach each other on 
opposite tacks, each bears on the lee bow of 
the other. If you are on the larboard tidi, 
and see a light bearing a few points on you: 
lee bow, if there is a tolerable breeze, the 
course of the other vessel can be determined 
immediately,- without seeing the vessel itself, 
by the change in the bearing of the light For 
if the other vessel is going free, the light will 
change its bearing instantly and rapidly by 
passing astern. If the light is from a sta- 
tionary object, you will leave it asta-n, though 
less rapidly. If the light does not change its 
bearings, and approaches you, it must be 
from a vessel sailing by the wind on the other 
tack. In such case, the duty of the vessel 
on the larboard tack is to keep off, at once. 
Being cross-examined as to whether the ves- 
sel on the larboard tack ought to keep off 
if the light bore as large as four points on 
the bow, the witnesses said that four points 
would be wide for a vessel to come in contact, 
but that they should feel bound to keep off 
even in that ease, for it is not easy to ascer- 
tain the exact number of points without a 
compass, and because the coming to and 
falling off of vessels sailing by the wind in a 
moderate breeze, often varies the apparent 
bearings a little. 

Since the vessel on the starboard tack has a 
right to keep on, if she finds at last that a 
collision is inevitable, she has only to come 
into the wind. So, the vessel on the larboard 
tack, if she does not discover the other ves- . 
sel until a collision is inevitable, may come 
into the wind; but this would only be when 
she was so much to windward that she could 
not clear the other vessel by keeping off. 
If the vessel on the larboard tack luffs before 
she strikes the other, and yet after coming 
into the wind strikes her on the lee side 
uearly amidsliips, we should ■ say that if she 
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had not luffed she would have gone clear, 
passing imder the stern. Certainly she would, 
by keeping off a point. 

After a hearing, the court desired further 
information upon certain points, and it was 
agreed that the evidence should be submitted 
to two experts, who should answer questions 
propounded by the court upon those points. 
The gentlemen agreed upon were Messrs. 
Benjamin Rich and AVilliam Sturgis. Subse- 
quently jVIr. Joh« S, Sleeper was substituted 
for Mr. Sturgis, who was ill. Their answers 
were as follows: 

To question the first. "It appears that when 
the Androdus was fii-st seen from the Cyn- 
osm-e, she was on the lee bow, the most un- 
favorable position for discovering a light or 
other object. It is usual on board vessels 
at sea, when sailing on a wind, to keep a 
sharp look-out to windward and ahead, but 
little danger being apprehended from vessels 
coming up under the lee. Therefore, allow- 
ing as vigilant a look-out to have been kept on 
board the Cynosure as is customary at sea, 
the light on board the Androdus, unless it 
was a very bright one, might not have been 
seen until the vessels were within a quarter 
of a mile of each other, without rendering 
the watch on deck liable to the charge of 
neglecting their duty." 

To question the second, they answered, 
that not more than one minute would be 
necessary to determine that the Androdus 
was steering close-hauled on the starboard 
tack. This was predicated upon the fact that 
the Androdus was coming at such an angle 
that a considerable portion of her broadside 
could be seen, and upon the facts as to the 
bearings of the light, as testified to by the 
other gentlemen. 

To question the third. "This question sup- 
poses the vessels to be approaching each other 
on opposite tacks, and the Androdus to be 
crossing the bow of the Cynosure, having 
clearly passed one third of her length across 
the bow of that vessel. The Cynosure would 
then be heading for the after part of the 
fore chains of the Androdus, in a diagonal 
direction. If the vessels were in this position 
when only a few lengths from each otuer, it 
is plain that the only way to prevent a con- 
cussion on the part of the Cynosure would be 
to put the helm hard up. If the Cynosure 
would answer her helm, she would rapidly 
fall off, and the vessels come side by side, 
in parallel directions, heading opposite ways, 
and might come in contact, rubbing past 
each other without sustaining much injury. 
If, when in the position fii-st stated, and the 
vessels within a few lengths of each other, 
the helm of the Cynosure should be put 
down, it would exhibit a deficiency of nautical 
skill or presence of mind, as in that case the 
vessels would inevitably come in dangerous 
contact If the vessels, at the time, were a 
quarter of a mile apart, or perhaps even less, 
and the Cynosure would work quick without 
ranging ahead greatly in stays, she might 
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have gone about without coming in contact 
with the Androdus; but even then, it would 
have been with plenty of sea room, more 
safe and consequently advisable, to have put 
the helm up and shivered the after yai-ds." 

R. H. Dana, Jr., for libelant. 
F. 0. Loring, for respondent. 

THE COTJBT said that upon the evidence 
in the case, it was satisfied that each vessel 
was sailing by the wind, the Androdus on 
the starboard and the Cynosure on the lar- 
board tack; that the Androdus showed a 
light, kept her course, and when a collision 
was inevitable, luffed into the wind. Nc 
blame was attributable to her. It would 
seem that the Cynosm-e either did see or 
ought to have seen the light of the Androdus 
in sufficient season to keep off. From the 
opinions of the nautical gentlemen, it would 
seem that the Androdus was from one third 
to one half her length to windward of the 
Cynosure, and could have cleared her by 
keeping off a little; perhaps, by simply keep- 
ing her coiurse without luffing. His honor 
thought it proved that the Cynosure ought to 
have known the course and movements of the 
Androdus, either by seeing the vessel, oi 
by inferences which,, as all the experts say, 
nautical men would draw at once from the 
bearing of the light. 

Decree for the libelant, for damages and 
costs. 



Case "No. 3,629. 

The CYNOSURE. 

p. Spr. 88;^ 7 I.aw Rep. 226.] 

District Court, D. Massachusetts. July Term, 

ISM. 
Imprisonment op Colored Seamen — Constitd- 

TIOSALITY of StATE" StATDTE — REMEDIES OI 

Seamex. 

1. The statute of Louisiana, which prohibits 
colored seamen belonging to vessels of tlie 
United States from being brought in such ves- 
.sels into the ports of that state, is unconstitu- 
tional. 

[Cited in The William Jarvis, Case No. 17,- 
697.] 

2. A seaman who was imprisoned at New Or- 
leans under that statute, cannot recover dam- 
ages of the master therefor. 

3. Such seaman is not liable for the prison ex- 
penses paid by the master, as required by tht 
statute. 

[This was a libel for seaman's wages, in 
which Martin was libeUant, and McClm'e re- 
spondent The amount of wages was ad- 
justed between the counsel, with the agree- 
ment that one item should be left to the 
decision of the court the point being a re- 
bate arising under a recent statute of Louisi- 
ana. Stat 1842, No. 123.] = 

^ [Reported by F. E. Parker, Esq., assisted bj 
Charles Francis Adams, Jr., Esq., and here re 
printed by permission.] 

» [From 7 Law Rep. 226.] 
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CYNTHIA, The (GILES v.>. 



R. H. Dana, Jr., for libellant. 
A. H. Fiske, for respondent 

SPRAGUE, District Judge. The libellant, 
a man of color, was a mariner on board the 
American ship Cynosiu:e, on a voyage to New 
Orleans, On arriving at that port he was, 
pursuant to a statute of the state of Louis- 
iana,' taJien from the ship, and committed to 
jail. [He was detained there durmg the stay 
of the vessel, and delivered up to the master 
when the vessel sailed.]* The master was 
compelled to pay the expenses of that impris- 
onment, and now claims to have the amount 
deducted from the wages of the mariner. 
The libellant, on the other hand, claims com- 
pensation in damages, for being carried to 
New Orleans, and subjected to imprisonment. 

» Statute of Louisiana, 1842, No. 123. Sec. 1. 
Be it enacted by the senate and house of rep- 
resentatives of lie state of Louisiana in general 
assembly convened, that from and aftfer the 
time specified in this act, no free negro, mulatto 
or person of color shall come into this state on 
board of any vessel or steamboat, as a cook, 
steward, mariner, or in any employment, on 
board that vessel or steamboat, or as a passen- 
ger; and in case any vessel or steamboat shall 
arrive in any port, or harbor, or landing on any 
river in this state, from any other state or for- 
eign port, having on board any free negro, 
mulatto or person of color, the harbor-master 
or other person having charge of such port shall 
forthwith notify, &c. . . . Whereupon the 
judge shall immediately issue a warrant to ap- 
prehend and bring every such free negro, mulat- 
to or colored person before him, and shall 
forthwith commit him or her to the parish 
jail, there to be confined until such vessel or 
steamboat is ready to proceed to sea, when 
the master of such vessel or steamboat, shall, 
by Ihe written ordpr of the judge, take and 
carry away out of this state, every such free 
negro, mulatto or person of color, and pay the 
expenses of his or her apprehension and deten- 
tion. 

Section 2, requires the master of every ves- 
sel having such free negro on board, to give 
bond with sureties, in $500 for each negro, to 
pay the expenses of his arrest and detention, 
and imposes a penalty of $1000 upon the master 
and owner, if this bond is not given within three 
days after the vessel's arrival. 

Section 3, provides that if the master neglect 
or refuse to take away such negro in his vessel, 
the negro shall be sent out of the limits of the 
state by the sheriff, the expense of which trans- 
portation shall be borne by the negro, if he has 
the means of payment, -if not, then at the ex- 
pense of the state, to be paid out of the penalty 
recoverable of the master or owner, under this 
act. 

Section 4, imposes a punishment of five years* 
imprisonment upon any negro, &c., who shall 
return to the state -after having been imprisoned 
and transported as above.* 

Section 11, requires every master of a vessel 
coming from another' state or from a foreign 
port, to make a report under oath, of the name, 
age and occupation of every free negro, &c., 
on board his vessel, within twenty-six hours 
after his arrival, under a penalty of $100 for 
each omission. 

'[From 7 Law Eep. 226.] 



The statute referred to, prohibits free per- 
sons of color from coming into the state, as;- 
mariners on board any vessel, and requires^- 
them to be imprisoned, and the master ta- 
give bonds to carry them out of the state^ 
and compels him to pay the expenses of their- 
imprisonment A state cannot thus interfere- 
with the navigation of the United States, nor- 
dictate to the owners of an American ves- 
sel the composition of her crew. The only 
groimd of disability is color. If one color- 
may be excluded, any other may;— if dark- 
complexions may be subject to prohibition,, 
white may be equally so;— or both whites an(J- 
blacks may be excluded; or any other physic- 
al quality, or religious or political opinion,-, 
may be selected as the criterion of exclusion,, 
or admission. If the parties may be sub- 
jected to imprisonment, expenses and bonds^- 
any other penalties and punishments may be • 
inflicted. Such legislation is not consistent 
with the regulations of commerce established- 
by the laws of the United States, pursuant 
to authority expressly ^ven by the constitu- 
tion; and this statute is invalid. ■ 

Another provision of the constitution de- 
clares, that the "citizens of each state shair, 
be entitled to aU privileges and immunities oT' 
citizens in the several states." Article 4, § 2".' 

That provision seems to be wholly ignored' 
by the Louisiana statute. This, however, is- 
not material in the present case, because- 
there is no allegation, or proof, that the libel- 
lant was a citizen of any state. He is not. 
therefore, in a position to invoke the protec- 
tion of that clause of the constitution. 

The libellant shipped to go to any port or^ 
ports in the United States, for a term of six: 
months. The master, in going to New Or-' 
leans, did no more than he lawfully might;, 
and was not bound to anticipate that his-' 
crew would there be subjected to unconstitu-- 
tional imprisonment. The claim for dam- 
ages is not, therefore, sustained. 

The expenses were paid by the master, not* 
by request of the mariner, but by the ex- 
press requirement of the statute. If this- 
burden was rightfully imposed, it now rests^ 
where the law has placed it; if wrongfully,, 
there is no reason why the master, on whom- 
it has fallen, should throw it upon the mar- 
iner, who is quite as blameless. No deduc-- 
tion is to be made from the wages. 

See the opinion of IMr. Justice Johnson, deliv- 
ered in South Carolina, in the case of Elkison v.- 
Deliesseline [Case No. 4.360]; The Wilson [Id.- 
17,846]; Roberts v. Yates [Id. 11,919]. 



CYNTHIA, The (BARTELSON v.). See Case ■ 
No. 1,067. 
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Case JSTo. 3^530. 

The CIJPIIESS. 

D. :Blatchf. & H. 83.3 * 

District Court, S. D. New Tork. Oct., 1829. 

Libels fob Seamen's Wages — CmiPETESCY op 
Witnesses- — Pabol Evidence to Costrabiot 
Shippisq &.11TICLES— Time for Filing Suits. 

1. Seamen are competent witnesses for each 
•other in suits for wages earned on the same 
voyage. 

2. By the act of congress of July 20, 1790, § 
■6 (1 Stat. 133), a seaman is restricted from 
bringing an' action for wages against a vessel, 
in her port of delivery, until ten days after her 
•cargo is discharged, unless she is about to pro- 
ceed to sea before the expiration of the ten 
■days. 

3. -TiYhether the seaman must wait ten days 
in case of an absolute discharge .by the mas- 
ter, quers. 

4. Parol evidence on the part of a seaman is 
•admissible to vary or contradict the "written con- 
tract contained in the shipping articles. 

[Limited in Slocum v. Swift, Case No. 12,954. 
Cited in The Elvine, 19 Fed. 528,] 

5. A stipulation in the articles that the ■ sea- 
men shall not in any case demand their wages 
until the expiration of a certain, time, is void, in 
case the service is completed or the seamen are 
•discharged before the expiration Of that time. 

6. As soon as a seaman's connection with a 
vessel is legally dissolved, his right to resort to- 
"her eo instanti for his wages is consummated. 

[Cited in The Cabot, Case No. -2,277.] 

7. Semble, that an agreement in shipping ar- 
ticles that the seamen shall not sue for their 
wages till three months after their services are 
«nded, will be held void as against the sea- 
men. 

[Cited in McCarty v. The City of New Bed- 
ford, 4 Fed. 829.] 

This was a libel in rem to recover seamen's 
Tvages. The libellants shipped in Maine, on 
the 8th of October, 1828, on a trading voyage 
for nine months, as they alleged. The Vjes- 
sel entered the port of New-York from Eu- 
rope in September, 1829, and discharged her 
cargo. The libellants alleged that she was 
^bout to proceed to sea again forthwith, and 
that theyweredischargedby the master, their 
wages remaining unpaid. The master an- 
-swered, denying that wages were due, and 
also alleging that the libellants left the ship 
without his consent, and before their term 
■of service had expired. The proofs on the 
part of the claimants were the shipping ar- 
ticles, and three depositions taken in the state 
of Maine, one of the person who filled up 
the shipping .articles and saw two of the 
libellants subscribe them, and the other two 
of sailors who shipped at the same time. 
The evidence for the libellants was the depo- 
sition of each libellant for the others. Ob- 
jections to the admissibility of the proofs 
were taken on both sides. The remaining 
facts necessaiT to the understanding of the 
case are set forth in the opinion of the court 

Edwin Burr, for libellants. 
Alexander H. Dana, for claimants. 



^ [Reported by Samuel Blatehford, Esq., and 
IFrancia Howland, Esq.] 



BETTS, District Judge. The claimants in- 
sist that the libellants are incompetent wit- 
nesses for each other, as their rights rest 
upon precisely the same ground, and the tes- 
timony which supports the recovery of one 
will equally enure to the benefit of all. This 
position is not, howevCT, accurate in point 
of fact The libellants fiave no joint Interest 
in the matter in suit, nor any concurrence of 
pui*pose, further than that their testimony 
tends to establish a right of action. Each re- 
covers independently of the others, and any 
matter in abatement or bar of the action of 
one will in no way afiEect the rights or reme- 
dies of his associates. They do not unite 
in the action because of any common inter- 
est between them, but because, the ship be- 
ing the fund wliich is to discharge the 
wages, the action is made common to all, 
in accordance with the maritime law and the 
express provision of the statute, which would 
compel the suits to be consolidated if brought 
separately. 

In most eases, seamen cannot be witnesses 
for each other in ^ suit in which all are in- 
Yolved, th.e rules of pleading and evidence 
being then applied to them as to other par- 
ties. But they are admitted to testify for 
each other in relation to their claims for 
wages earned on the same voyage, because 
they are only united on the record, whilst 
their interests in the recovery and their lia- 
bilities to costs are wioUy distinct. The evi- 
dence is certainly not omni exceptione major, 
still it is not prohibited, and the court, in 
applying it to the determination of the cause, 
exercises a legal discretion as to its effect 
This will sufEice to show why such evidence 
should be admitted; but it is not necessary 
to decide whether it is of itself sufficient in 
this case to sustain the libel, for there is 
other evidence tending to support the de- 
mand of the libellants 

The claimants next urge that the action is 
prematiu*e, the libel having been filed the 
day after the cargo was discharged, and be- 
fore the expiration of the ten days limited 
by the act of congress of July 20, 1790 (1 
Stat. 133). It will be seen, however, that the 
same section of the act which withholds from 
a seaman the right to proceed for his wages 
until ten days have elapsed after the cargo is 
fully discharged at the last port of delivery, 
saves to him the right to an immediate action 
in case the vessel is about to proceed to sea 
before the expiration of the ten days; thus 
leaving him, in thaf case, the same right he 
would have under the general maritime law 
independent of the provisions of the act 
The libel alleges, and the answer does not 
deny, that the vessel was about to proceed 
to sea forthwith. Admiralty process was, 
therefore, rightfully taken out, if the wages 
were due at the time. 

I am, moreover, inclined to think, upon the 
evidence, that the master discharged the li- 
bellants, knd it is very questionable whether 
a delay of ten days can be exacted where a 
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seaman is absolutely discharged from the 
vessel. That terminates the contract, and 
takes away his claim for a continuance of 
wages, and it would seem but a just reci- 
procity to hold that the ship's term of credit 
is expired, when, by the act of the master, 
the seamen can longer charge her with 
wages. 

The claimants urge further, that the period 
of sei'vice stipulated in the shipping articles, 
which they produce in court, was twelve 
months, instead of nine, as alleged by the li- 
bellants, and that it was also agreed that 
the wages should not be demandable previ- 
ous to the expiration of the twelve months. 
This action was instituted a little more than 
eleven months after the voyage began. Out- 
side of the articles, the evidence is very sat- 
isfactory, that the libellants shipped with the 
understanding that their engagement was 
for nine months only. If this fact rested up- 
on the testimony of the libellants alone, that, 
though admissible, would be received with 
great distrust, since the men mutually estab- 
lish each other's right of action, by swearing 
to the fact as applicable to the crew, with- 
out swearing to the act of each libellant by 
itself. But they are fully corroborated in the 
fact by the deposition of two seamen who 
were examined on the part of the claimants. 
All agree, that when they shipped and signed 
the articles, they engaged for only nine 
months; and Long, a witness who has no 
interest in this point, heard it so asserted 
on the voyage, in presence of the master, 
who did not contradict it 

The articles specify the term as twelve 
months, and that the wages shall not be de- 
mandable until the expiration of that time. 
But, according to the principles which prevail 
In admiralty courts, there is no difficulty in 
inquiring into the true terms of the con- 
tract, notwithstanding the written agreement 
•ZTie act of July 20th, 1790, which enjoins 
upon the master to malie his agreement with, 
the seamen in writing, does not make the 
written ag«;eement conclusive upon the sea- 
men, neither do the com'ts regard it as such, 
whatever effect it may have as to the master. 
Seamen have, in numerous cases, been per- 
mitted to prove that the shipping articles 
did not set forth correctly the agreement 
entered into by them; and the court, without 
Impeaching proofs, will hold to be void such 
agreements in the articles as are injmious 
to the seamen. The JuUana, 2 Dod. 504; 
The Minerva, 1 Hagg. Adm. 347; Harden v. 
Gordon [Case No. 6,047]; Abb. Shipp. (Eld.. 
1830) 435. 

In endeavoring to ascertain the true nature 
of the agi-eement made in this case, it is to 
be noticed that the articles themselves are 
calculated, on their face, to excite suspicion 
as to this particular stipulation. The body is 
in a common printed form, and manifestly 
the parts in writing have been, in some 
places, gone over a second time with a dark- 
er inlc, so as to leave it difficult to say wheth- 
Qfed.cas. — 70 



er the words, as originally written, have been 
preserved, or whether new ones have been 
substituted. This indistinctness is particu- 
larly noticeable in the word twelve, before 
months, fixing the time of service. This 
circumstance alone would create so much 
doubt as to the integrity of the written agree- 
ment, that it ought not, unexplained, to out- 
weigh the positive testimony of the libellants 
to the fact, even if they were not sustained 
by the two seamen produced on the part of 
the claimants, both of whom understood the 
agreement to be for nine months only. 

The claimants offer the deposition of a wit- 
ness resident in Maine, who swears that he 
fiUed up the blanks in the articles, and fii-st 
used a pale ink, and afterwards a darker 
ink, and that he well recollects that the 
stipulation that the libellants shoiild not de- 
mand their wages until the end of twelve 
months was inserted before they signed the 
articles. It is observable that this witness 
does not swear that the ai-ticles, as signed 
by the seamen, stipulated for a service of 
twelve months. The fact that he swears so 
precisely as to the twelve which limits the 
time for bringing the action, which is of the 
least importance, while he wholly omits any 
reference to the doubtful twelve which fixes 
the time of service, together with the appear- 
ance of the writing, is, independent of the 
other proofs, very impressive evidence that 
the blank was originally filled with the word 
nine. When and by what authority the word 
twelve was substituted, is not explained. 
It may be added, that the signatm-es of the 
libellants and of the witnesses are all in pale 
ink, and it would be singular if, after having 
written over the body of the contract in 
dark ink, because of the indistinctness of 
that first used, the parties should yet at the 
moment of signing, have abandoned the dark 
ink,, and have returned to the use of the pale. 
I am satisfied that the contract was written 
and signed with the pale ink, and that sub- 
sequentiy parts were written over with the 
dark ink, it may be, without the variation of 
a word. But, the transaction not being ex- 
plained, the party setting up the conti-act 
must bear the consequences of the presump- 
tion of its having been altered after its exe- 
cution without the consent of the other con- 
tracting party. This deposition is moreover, 
not certified in conformity to the require- 
ments of the 30th section of the act of con- 
gi-ess of September 24, 1789 (1 Stat 88, 89); 
Bell V. Morrison, 1 Pet [26 U. S.] 351); and, 
though it has not been formally excepted to 
by the libellants for that cause, I should 
have felt constrained to exclude it for infor- 
mality, had its evidence not stood contra- 
dicted and impeached by the evidence against 
the articles. 

The defence that the libellants have de- 
prived tiiemselves of a right of action until, 
the termination of the twelve months' credit 
stipulated, could not, even if proved, avail 
the claimants. An engagement written ini 
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shipping articles by a master, and subscribed 
by seamen, not to sue for their wages when 
due, and every other restriction of their legal 
rights, will be treated by maritime courts as 
an imposition practised upon ignorant and 
improvident men, and, because of its mani- 
fest injustice, will not be enforced against 
them. It win be adjudged to be nugatory 
and void. So, also, the discharge of a sea- 
man from a vessel by her master during the 
running of the shipping articles, will be held 
to be a surrender or release, in toto, of their 
obligation upon the man, because every duty 
imposed on him by the contract arises from 
and is dependent upon, his legal connection 
with the vessel. When that is severed, his 
pay ceases; and the separation would also, 
almost universally, take from him, at any 
after period, the benefit secured to him by 
law for the recovery of his wages— that of a 
summary arrest of the vessel. The courts 
are watchful in protecting him from vexa- 
tious delays and embarrassments in establish- 
ing his right to his hard earnings when with- 
held from him, and will see to it that he is 
not entangled and defeated in that, by sharp 
bargains imposed upon him by masters or 
ship-brokers. If, then, the agreement in the 
present case, not to sue for their wages un- 
til three months after their services should 
be ended, was genuine on the part of the 
libellants, the court would be compelled to 
reject it as a defence, and to regard it as hav- 
ing been obtained by imposition and deceit 
On general principles, every engagement in- 
troduced into shipping articles outside of their 
appropriate end and purpose, should be held 
void as to the sailors, unless it is satisfactori- 
ly proved to have been clearly made known 
to them, and rests on considerations approved 
by the court 

I think that in this case this action is well 
brought, and that the libellants are entitied 
to recover the wages demanded. A decree 
will accordingly be entered in their favor 
to that effect, with an order of reference to 
the clerk to compute and report the amount, 



making allowance to the claimants for all 
just credits. 
Decree for libeUants, with costs. 



CYPRESS RAPT (GASTREL v.). See Case 
No. 5,266. 

GYRUS, The (DIXON v.). See Case No. 3,- 



Case ISo. 3,531. 

The CZARINA. 

'[2 Spr. 48.] » 

District Court D. Massachusetts. Jan. Term, 
1862. 

Salvage Compensation. 

Amounts decreed salvors for bringing into 
port a vessel found without a navigator in the 
middle of the Atlantic ocean. 

[Cited in The J. L. Bowen, Case No. 7,322; 
The Maiie Anne, 48 Eed. 748.] 

This was a case of salvage in saving the 
bark and cargo, valued at about §95,000, 
found in the middle of the Atlantic ocean, and 
navigated to the port of Boston. The master 
of the Czarina, Captain Dwyer, and also the 
second mate, were killed by the first mate, 
and the sailors, for their preservation, were 
obliged to kill the first mate. There was 
then no one left competent to navigate the 
vessel; and in this state she was found by 
the B. D. Metcalf,— the value of which vessel 
and of her cargo was about §50,000,— and her 
first mate put aboard. He was twenty days 
in navigating the vessel into port The ac- 
tion was brought in behalf of the owners of 
B. D. Metcalf, the master, mate, and the 
sailors. The judge decreed to the owners, 
§3,500; to the master, §800; to the mate, 
§1,000; to the second mate, §25; and to six- 
teen sailors, §10 each. 

John O. Dodge, for libeUanta. 
M. Andros, for daimauts. 

^ [Reported by John Lathrop, Esq., and here 
reprinted by permission.] 
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DABNET (FOTB v.). See Case No. 5,022. 
DADE (GtTNlSfEL v.). See Case No. 5,869. 



Case mo. 3,5SS. 

DADE V. HEEBERT. 

[1 Cranch, C. C. 85.] » 

Circuit Court, District of Columbia. April 

Term, 1802. 

Release by Assignee. 

A release from the assignee of a chose in ac- 
tion is a bar to an action by. the assignor for 
the same cause of action. 

Action of assumpsit^ upon a promise in 
writing, not -under seal, to convey lands. 
After the suit brought, Dade assigned his 
right of action to Flannery, and empowered 
him to receive the money, and to apply to his 
own use as much of it as would satisfy a 
debt due by Dade to Flannery. This assign- 
ment and power were not stamped, and there- 
fore could not be given in evidence as a 
power of attorney. 

Mr. Swann, for defendant, having had leave 
to plead specially, rleaded this assignment 
and a release from Flannery to the defend- 
ant. 

Mr. Youngs, for plaintiff, objected to the 
fiUng of this plea at this stage of the cause, 
there having been an office judgment. But it 
appearhig that the plaintiff had, by leave of 
the court, amended his declaration since the 
office judgment, the court received the plea. 
Loft's GUbert, L. E. 403; BuU. N. P. 150, 151. 

The plahitiff prayed oyer, and demurred 
generally. 

Mr. Youngs, for plaintiff. The assignment 
conveys only a right to such part of the sum 
as was sufficient to satisfy Flannery's claim. 
It did not authorize him to release or to dis- 
miss the action. A chose in action is not as- 
signable at law. The question is whether 
this assignment gave Flannery a right at law 
to release the debt. 

Mr. Swann, for defendant The operative 
words of this assignment pinport to convey 
the whole right of action, and they are not 
controlled by the subsequent expressions con- 
tained in the power of attorney. But the as- 
_signee of an open accoimt, if the debtor as- 
sumes to pay to the assignee, may recover 
in his own name; Mouldsdale v. Birchall, 2 
W. Bl. 820; the assignment being a good con- 
sideration of such assumpsit. Fenner v. 
Meares, 2 W. Bl. 1269. If Herbert had as- 
sumed to pay the money to Flannery, he 
might have supported an action in his own 
name. But here he not only assiuned to 
pay, but actually did pay. If Flannery had 

^ [Reported by Hon. "William Cranch, Chief 
Judge.} 



a right to recover In his own name, lie had a 
right to give a release upon payment of the 
money. 
M 'H hi COURT overruled the demurrer. 



Case "No. 3,533. 

DADE v. MANDEVILLE. 

[1 Cranch, C. C. 92.] * . 

Circuit Court, District of Columbia. April 
Term, 1802. 

Judgment agaikst Co-Scbety=— Jubtsdictioit. 

- The summary remedy given in Virginia by a 
motion against a co-surety is confined to the 
court whidh rendered the original judgment- 
Motion by Dade for judgment against 
Mandeville, as joint surety with Dade for 
Brown & Co. Judgment had been rendered 
against Dade in the Fairfax county court 

Mr. Simms, for defendant, contended that the 
summary remedy by one surety against an- 
other, was confined, to the comrt who gave 
the original judgment Rev. Code, 292, 337. 
THE COURT so decided. 



Case nib. 3,534. 

DADE V. YOUNG. 
[1 Cranch, C. C. 123.] ' 



June 



Circuit Court, District of Columbia. 
Term, 1803. 

Deposition — Cross-Esamination. 

If a party has had no opportunity to cross- 
esamine a witness against him whose deposi- 
tion is taken under the act of congress, the 
court will continue the cause. 

[Cited in Straas v. Marine Ins. Co., Case No. 
13,518.] 

Continuance granted on the ground that the 
defendant had no opportunity to cross-ex- 
amine the witness whose deposition was 
taken imder the act of congress. 



Case Wo. 3,535. 

In re DAGGETT et al. 

[8 N. B. R. (1873) 287.] * 

District Court, E. D. Missouri.* 

Bakkbuptcx— Death op Paetner— Control op 

Assets. 
Where one of the partners has died, and, un- 
der the statute of the state, the partnership 
property is placed in the hands of the personal 
representative of the deceased partner to be 
administered, the court in bankruptcy will not, 
on a petition against the surviying partners, 

* CReported by Hon. William Cranch, Chief 
Judge.] 
^ [Reprinted by permission.] 
« [Affirmed in Case No. 3,536.] 
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take the estate out of the hands of the admin- 
istrator. 

[Cited in Re Temple, Case No. 13,825.] 

In this case the petition stated that the de- 
fendants had heen partners with one Patrick 
Rogers, deceased, in the business of docking 
and repairing vessels; that by the terms of 
the partnership articles the partnership was 
not to be dissolved by the death of any of 
the partners, but that the business should 
be caiTied on and continued by the personal 
representative in conjunction with the sur- 
viving partners; that P. Rogers died in Ohio, 
leaving a will, appointing J. Rogers his ex- 
ecutor; that the business had been continued 
for two years by the executor and sm-viving 
partners; that the executor had also died; that 
after that time letters of administration, with 
the will annexed, had been granted to D. G. 
Taylor, and that, under the statute of Mis- 
souri, the surviving partners having faUed to 
quality as administrators of the partnership 
estate by giving bond, &c., the probate court 
of St Louis county had directed the admin- 
istrator of P. Rogers to take charge of the 
partnership estate and divide it up; and that 
the estate was in the custody of the admin- 
isti-ator; that the surviving partners had com- 
mitted an act of banki-uptcy within sis 
months by suspending payment of their com- 
mercial paper. An application was made for 
a rule to show cause why the &vm should not 
be adjudged bankrupt. 

TREAT, District Judge, refused the rule, 
stating that as it appeared by the petition 
that the partnership estate was in the cus- 
tody of the probate court, the bankrupt court 
would not interfere with its management by 
that com't, it having first acquired jurisdic- 
tion; and, besides, that as one of the part- 
ners had died it did not appear that under 
the provisions of the bankrupt act there was 
any method of adjudging a dead man bank- 
rupt, or of administering his estate in the 
bankrupt court, and as process could not is- 
sue against the deceased partner it could not 
issue against the surviving partners. 

[NOTE. The petitioners brought the matter 
to the circuit court for review, and that court 
affirmed the decision herein. Case No. 3,536.] 



Case M"o. 3,536. 

In re DAGGETT. 

[8 N. B. R. (1878) 433; 3 Dill. 83.] x 

Circuit Court, E. D. Missouri.* 

Bankroptcy — Death of Partner — Coxtrol of 

Assets. 

1. A., B., C. and D. were partners. C. died 
leaving a will, by the terms of which his inter- 
est in the co-partnership was to be continued, 
and appointing D. his executor. Several years 
thereafter D. also died, but without a will. 
The surviving partner-; declined to give the 

^ [Reprinted by permission.] 
' [Affirming Case No. 3,535.] 



bond necessary for them to retain possession of 
the partnership estate, and one M. gave the re- 
quired bond, became the administrator accord- 
ing to the laws of the state, and took possession 
of the partnership estate. Subsequently a cred- 
itor of the firm filed a petition in bankruptcy 
against the firm. The district court refused to 
grant an order to show cause. On appeal, held, 
that the district court properly refused to grant 
the order to show cause, for the reason that 
the probate court of the state had first ob- 
tained jurisdiction and had the right to con- 
tinue and also to retain possession of the part- 
nership effects. 

[Cited in Adams v.. Terrell, 4 Fed. 802.] 

2. Semble: The right of an individual co- 
partner to be thrown into bankruptcy for his 
individual debt would not be precluded by this 
decision. 

[Petition to review a decision of the district 
court of the United States for the eastern 
district of Missouri, sitting in bankruptcy.] 

DILLON, Circuit Judge. This is a pro- 
ceeding instituted in the United States dis- 
trict com:t, upon a petition of Edward Whita- 
ker, to put the Sectional Dock Company into 
bankruptcy. The dock company is a co-part- 
nership, consisting of John D. Daggett, Mary 
Thomas, Sarah Slorse, administi-atrix of es- 
tate of Thomas Morse, deceased, Ann Eliza 
Hartshorne, and Patrick Rogers. The rec- 
ord also discloses that, Mrs. Hartshorne be- 
ing a married lady, her share was held by 
John D. Daggett, as her trustee, until recent- 
ly, when Alexander J. P. Garesche was sub- 
stituted for him. That Patrick Rogers died 
in ISTO, leaving a will whereby Robert C. 
Rogers was appointed executor, and admin- 
istration was there had of the estate. The 
will permitted his interest in the co-pai'tner- 
ship to be continued. The record also sho >vs 
that Robert C. Rogers died Jime, 1873; tl:iat 
no administration was had here upon the es- 
tate of Patrick Rogers, deceased, tmtil June 
last, when letters, with the wUl, were grant- 
ed by the probate court of St. Louis county 
to Daniel G.Taylor; that the surviving part- 
ners, declining to give the bond necessary 
for them to retain possession of the partner- 
ship estate, waived in writing their right to 
do so in favor of Mr. Taylor; that thereupon 
Mr. Taylor gave the required bond, took pos- 
session, and is now administering the estate 
according to the state law. The district 
judge refused the order [Case No. 3,535], and 
the petitioner, under the second section of 
the banltrupt act [of 1867 (14 Stat 518)], ap- 
peals to this court The case is anomalous, 
not only as to the questions involved, but as 
to the parties constituting the partnership. 

There is one section in the bankrupt act 
which relates particularly to the bankruptcy 
of co-partnerships and corporations, section 
36: "That where two or more persons who 
are partners in trade shall be adjudged bank- 
rupt, either on the petition of such partners 
or of any one of them, or on the petition of 
any creditor of the partners, a warrant shall 
issue in the manner provided by this act up- 
on which aU the joint stock and properly of 
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tlie co-partnersMp, and also all the separate 
estate of each of the partners shall he tali- 
on, exc.cpt such parts thereof as are herein- 
before excepted, and the creditors of the com- 
pany and separate creditors of each partner 
shall be allowed to prove their respective 
rights, and the assignee shall be chosen by 
the creditors of the co-partners; and he shall 
also keep separate accounts of the joint stock 
or property of the co-partnership, and of the 
separate estate of each member thereof." 
Then the statute proceeds to provide for the 
proving np of claims, and adopts the ordi- 
nai*y equity rule that the firm creditor shall 
have the first claim on the firm assets, and 
the surplus is to be appropriated to the indi- 
vidual creditors. So, on the other hand, the 
individual creditor is to be paid out of the 
separate estate, and any surplus may be ap- 
propriated to payment of the joint debts. 
Now, then, this is a proceeding to throw this 
co-partnership in bankruptcy and the mem- 
bers of it, whose estate is already in course 
of administration in the probate court of St. 
Louis county under the laws of the state. 
Before this proceeding was instituted, the 
probate court of St Louis county, under the 
authority of the state statute, had already ap- 
pointed an administrator, and he has now 
actual possession of this joint estate. And 
the statute provides that claims against it 
shall be established, and that they shall be 
paid out of the partnership funds to the ex- 
clusion of individual debts. Now, it is mani- 
fest there cannot be Uvo administrators on 
this same co-partnership property. The part- 
nership afit'aurs must be wound up and set- 
tled in one court or the other. Thei-e cannot 
be two concurrent administrations with any 
satisfactory result Now, this record pre- 
sented to me discloses the fact that all of the 
firm assets, at all events within the jurisdic- 
tion of the probate court, are actually in the 
custody of that court and of its officers, and 
in course of administration. If this co-part- 
nership be adjudged bankrupt, the first thing 
to be done is to issue a warrant to seize this 
joint estate and wrest it from the hands of 
the administrator. And it is quite clear to 
my mind that the only way in which this 
proceeding can be sustained is to hold that 
the state statute, so far as it authorizes any 
administration of the estate of the co-partner- 
ship, indeed, all that portion of the state 
statute, is superseded or repealed by the 
bankrupt act Otherwise it may be a lawful 
act, and the administi-ator appointed is law- 
fully in possession of the estate. And unless 
the assignee in bankniptcy be entitled to go 
there and get that estate he could not malce 
any dividends. There is nothing in his hands 
to pay the co-partnership debts or to give to 
the creditors after they come in. The estate 
is somewhere else. 

Now, this does not preclude the right of a 
creditor, if any one of these co-partners indi- 
vidually be liable to be thrown into bank- 
ruptcy, from doing so. Of course, this pro- 
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ceeding, under the state statute, would not 
preclude it; but, assuming its validity, when 
the probate court has first possession of the 
estate of the partnership, only precludes the 
bankrupt court from going in and taking pos- 
session of it The probate court first ob- 
tained jurisdiction, and, if the statute is valid, 
it has the right to continue on afterward. 
Now, it has been urged, in arguing the ques- 
tion, that, although it has never been seri- 
ously contended that this court of bankrupt- 
cy should take forcible possession of the prop- 
erty out of the probate court perhaps, it is 
said, it may be surrendered. But, at all 
events, that this is a step further along in 
the proceedings, to ai*ise hereafter, and then 
to be considered, not now, and therefore that 
the court should have granted the order to 
show cause. Certainly the district court 
might have done so, but when it was shown 
on the very face of the record that that pro- 
ceeding was instituted after the probate 
court had acted under the state statute, I 
think that the district judge was, in his re- 
fusal of the application, exercising a soimd 
discretion, seeing that no end was to be 
gained by granting the order to show cause. 
I do not see any occasion for me to reverse 
his order in the premises. His decision is. 
therefore, affirmed. 
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DAGGS V. EWELL et al. 

E3 "Woods, 34i.] ^ 

Oureuit Court W. D. Tesas. Jan. Term, 1879.= 

Mortgage Fokeolosube — Defenses — Judgsiest 
Lien and Uneecoiided Deed — Repeai/ op 

XJSUKT LaTV — COSSTITDTIONAL AMENDMENTS — 

Ketroactive Effect — Constructive Notice 
- from Possession of Lajjus. 

1. According to the jurisprudence of Texas, 
the lien of a judgment creditor without notice 
is superior to the unrecorded deed of the vendee 
of the defendant in execution. 

2. The position of a bona fide mortgagee is 
still stronger, for he stands in the plight of a 
purchaser. 

3. A deed of lands to a purchaser without no- 
tice, duly recorded, cuts ofE any claim thereto 
founded on a resultingt>trust. 

4. The repeal of a usury law which forfeited 
all interest upon the usurious contract leaves 
the contract in full force, according to its terms, ° 
and no forfeiture of interest imposed by such 
law can be enforced. 

[See note at end of case.] 

5. The adoption by" the state, after such re- 
peal, of a constitution imposing penalties for 
usurious contracts, can have no effect upon 
such contracts. 

6. A statute of limitation which cannot be 
pleaded against a note secured by a mortgage, 
cannot be pleaded against the mortgage. 

[See note at end of case.] 

7. Where a mortgage on lands is executed by 
the holder of the legal title duly recorded, to a 

^[Reported by Hon. "William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 

= [Modified and aflBrmed in Ewell v Daggs, 
108 U, S. 143, 2 Sup. Ct. 408.] 
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mortgagee without notice of any outstanding 
equitable title, no defenses against the mortgage 
are open to tiie equitable owner which cannot 
be made by the holder of the legal title. 

8. Possession of land is constructive notice 
of the title of the possessor, but being con- 
structive only, its effect cannot be extended to 
lands outside the limits of the possession, 
claimed by another party under the same title. 

In equity. Heard upon pleadings and evi- 
dence for final decree. 

The facts, about which there was little con- 
troversy, were as follows: On May 27, "1856, 
the defendant James B. Ewell and Mary W. 
Ewell, his wife, made and delivered to the 
complainant [Thomas J. Daggs,] their prom- 
issory note of that date for the payment to 
his order of $3,556, three years after date, 
and to secure the same executed and deliv- 
ered to complainant a deed of mortgage on. a 
tract of land in Gaudaloupe county, Texas, 
containing sixteen- himdred and fifty-three 
acres of land. Said mortgage was duly 
proved for record on May 31, 1856, and re- 
corded in the proper office on June 5, 1856. 
On March 9, 1872, the complainant began an 
action at law in this com't on the said prom- 
issoi-y note against James B. Ewell and wife, 
and recovered a judgment on July 14, 1873, 
against James B. Ewell for ?3,530.95, the 
cause having been discontinued as to Mary 
W. Ewell, because at the date of said note 
she was under coverture. The note and 
mortgage were taken for complainant, who 
was a citizen of Virginia, by his agents in 
Texas. The suit was brought on the note 
only by attorneys of complainant, who did 
not know of the existence of the mortgage, 
the agents having delivered to the attorney 
the note without the mortgage. The defense 
set up by James B. EweU to the note in the 
action at law was usury, the consideration of 
the note being $2,000 in cash, loaned by com- 
plainant to him, and the residue of the 
amount named in the note being interest at 
the rate of twenty per cent per annum for 
the period of three years, computed annually. 
The land covered by the mortgage executed 
by James B. Ewell was, in the year 1853, the 
property of one Edward Dwyer. During that 
year the defendant Qeorge "W. Ewell, who 
was a brother of James B. Ewell, made a 
contract for the purchase of the said prem- 
ises. He paid, very soon after the making 
of the contract, to wit, in March, 1854, the 
cash payment, and on April 13, 1854, by deed 
of that date, Dwyer conveyed the land, not 
to George W. Ewell, the purchaser, but to 
James B. Ewell, his brother. This deed was 
soon after recorded in the proper office. This 
conveyance was made by Dwyer to James B. 
Ewell without the knowledge, consent or an- 
thority of George TV. Ewell. The entire pur- 
chase money for the land was paid by George 
W. Ewell, who bought for himself alone. 
His brother had no part whatever in the pur- 
chase of the land or in the payment of the 
consideration. The excuse given by James 
B. Ewell for the conveyance of the land to 



himself, and not to his brother, was that 
Dwyer wanted a mortgage to secure the de- 
ferred payment, and as George W. Ewell 
was living at a distance, it was more con- 
venient to make the deed to James B. Ewell 
and take a mortgage from him. George W. 
EweU, having paid the entire consideration 
for the land, discovered, in September, 1856, 
for the first time, that Dwyer had made the 
deed therefor to his brother, James B. Ewell, 
and he at once demanded of James B. a con- 
veyance of the land to himself as its rightful 
owner, and on September 6, 1856, James B. 
Ewell conveyed, by deed of that date, the 
land to his brother George W. EweU, and this 
deed was soon after recorded in the proper 
office. George W. Ewell never learned of the 
mortgage on sjUd land given by his brother, 
James B., to the complainant tmtil Septem- 
ber, 1873. On December 4, 1855, George W. 
EweU sold 555^ acres of said tract of land to 
one James B. Wilson, and gave him a bond 
for title,, and on March 1, 1857, made him a 
deed for the land so sold to him. Drntog the 
years 1855, 1856, 1857 and 1858, James B. 
Wilson resided on the tract of land purchased 
by him of George W. EweU, and made im- 
provements and paid the taxes thereon. 
When the mortgage to Daggs was made by 
James B. EweU, neither Daggs nor his agent 
had any actual notice of the equity of George 
W. EweU in the land which the mortgage 
conveyed, and the only constructive notice of 
any title adverse to that of James B. EweU 
was the possession by Wilson of 555^^ acres 
of the tract covered by the mortgage, and 
Daggs had no actual notice of that posses- 
sion. In short, the testimony established, on 
the one hand, that the mortgage was taken 
by Daggs in good faith, to secure a loan of 
money made by him to James B. EweU, who 
held the legal title to the land, without notice 
to Daggs of any equitable title in any one 
else, save the constructive notice arising from 
the possession by Wilson of a part of the 
tract, and, on the other hand, that George B. 
EweU bought the land in good faith for him- 
self, paid for it with his own money and 
never had any notice tiU September, 1856, 
that the title had been made to his brother, 
James B. EweU, save that constructive notice 
arising from the registration of the deed to 
James B. EweU in 1854, and never had any 
notice of the mortgage to Daggs tiU Septem- 
ber, 1873. 

Wm. M. Walton and John A. Green, for 
complainant 

A, M. Jadison and David Sheeks, for de- 
fendants. 

WOODS, Circuit Judge. The case present- 
ed in the biU of complaint, which is simply 
a suit to foreclose a mortgage given to seciu^e 
a note made by the mortgagor, ought to pre- 
vail unless the defendants have succeeded in 
making good some one or more of the de- 
fenses set up by them. The defense made by 
the heirs of James B. Wilson, who was in 
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possession of 555^ acres ot the mortgaged | 
premises at the time the mortgage Tvas ex- 
ecuted, daiming title thereto under a bond 
for tiUe given by George W. Ewell, the equi- 
table owner of the land, is conceded by com- 
plainant to be good, bis possession being con- 
structive notice to Daggs, or his agent, of the 
equitable title of Wilson. The only contro- 
versy is, therefore, between Daggs and George 
W- EweU. 

It is the settled jurisprudence of Texas, that 
even the lien of a judgment creditor, without 
notice, is superior to the unrecorded deed of 
a vendee of the defendant in esecution, 
Grace v. Wade, 45 Tesu 522. The case of a 
bona fide mortgagee, without notice, is much 
stronger, for he stands in the plight of a pur- 
chaser. The claim of defendant George W. 
Bwell, that the registration laws of the state 
have no application to his equity in the mort- 
gaged premises because the same was a re- 
sidting trust, will not hold. The defendant 
George W. EweU, sets up, by way of defense, 
that the note to secmre which the mortgage 
was given, was usurious, that the real con- 
sideration was $2,000, money loaned; and 
that the residue of the amount for which the 
note was given, was mad? up of interest at 
twenty per cent per annum; that at the date 
of the note, the laws of Texas forbade the 
taking or receiving of interest more than 
twelve per cent per annum, and forfeited all 
interest if that rate was exceeded. He claims 
that payments have been made on the note 
to the amount of ?1,745, which should be de- 
ducted from the principal, leaving only ?255 
due. It seems to ns to be a conclusive reply 
to this defense, that before suit was brought 
on the note, the constitution of Texas of 1870 
went into effect, and by virtue of its provi- 
sions, repealed all existing usury laws, and 
this constitution continued of force until after 
the recovery of the judgment. See section 4, 
art 12, Const 1870. This left the contract, 
as made by the parties, in full force, and no 
forfeiture or penalty for the usury could be 
visited upon or against the party holding the 
usurious contract Wood v. Kennedy, 19 Ind. 
68. The doctiine seems to be well founded 
in principle and authority. U. S. v. The 
Helen, 6 Granch [10 U. S.] 203; Norris v. 
Crocker, 13 How. [54 tJ. S.] 429; Maryland v. 
Baltimore & O. B. Co., 3 How. [44 U. S.] 534. 
The fact that the constitution of 1876 pro- 
vided penalties for usurious contracts, could 
have no effect on a contract which, at the 
time of the adoption of that constitution, 
was valid and binding. 

The defendant George W. Ewell claims to 
be protected against a decree of foreclosm*6 
by the limitation of four years prescribed by 
article 4604 of Paschal's Digest of Laws, 
wbich declares that "aU actions of debt 
grounded upon any contract in writing, shall 
be commenced and sued within four years 
next after the cause of such action or suit, 
and not after." The complainant replies to 
this, that he has ah-eady brought suit on the 
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note secured by the mortgage, and recovered 
judgment thereon, and that the limitation 
cannot be pleaded as ag ain st the mortgage, 
which is a mere incident to the note. Un- 
questionably this reply would be a good one 
to the defense of limitations, if set up by . 
James B. EweU, the maker of the note and 
mortgage. So far as he is concerned, the 
note not being barred, the mortgage is not 
barred. Thus, in Eborn v. Cannon, 32 Tex. 
231, the supreme court says: "If the notes 
were a subsisting debt at the time of the in- 
stitution of the suit not baiTcd by the stat- 
ute of limitations, the mortgage executed con- 
temporaneously to secmre their payment was 
still valid as long as the debt remained un- 
satisfied. No matter at what time the power 
of the court was invoked for its correction 
and foreclosure, and for a decree to subject 
the mortgaged property to the satisfaction of 
the debt, it was opportune, if the jurisdic- 
tion of the court over the debt itself was not 
ousted. The mortgage was but an incident 
of the debt, and the incident in law, as m 
logic, must abide the fate of its principal." 
See, also, Perkins v. Sterne, 23 Tex. 561; 
Duty V. Grabam, 12 Tex. 427; Flanagan v. 
Cushman. 48 Tex. 241. But George W. EweU 
insists that, conceding that the mortgage is 
not barred as to James B. Ewell, yet it is as 
to him, that he can be in no worse plight 
than if he had signed the note and mortgage, 
and if he had done so the lapse of time would 
have barred any relief as against him. There 
seems at first sight to be much strength in 
this position, but we do not think it will 
stand scrutiny. The legal titie to the mort- 
gaged premises was in James B. EweU, and 
if the mortgagee was, at the date of the mort- 
gage, without notice, either actual or con- 
structive, of the equity of George W. EweU, 
then he is not affected by that equity. He 
is in the same position that he would be if 
George W. BweU's estate in the land com- 
menced with the date of the deed made to 
him by James B. EweU, in September, 1856. 
If this view is correct, then George W. EweU 
is in the same position of any other vendee 
of a mortgagor whose deed bears date sub- 
sequent to the mortgage. He cannot set up 
any defense to the mortgage which is not 
open to the mortgagor. He is in no better 
position tiian the mortgagor. The mortgagor 
cannot confer on him any rights which he 
does not possess himself. 

It follows, from this, that George W. Bwell, 
so far as his equities in the mortgaged prem- 
ises were concerned, was bound by the 
judgment on the note against James B. EweU. 
In other words, he was the privy in estate 
of James B. EweU, and, so far as his estate 
in the land was concerned, was bound by 
what bound James B. EweU. If the mort- 
gage was good against James B. Ewell, it 
was good against him. If it was not barred 
as to James B. EweU, it was not barred as 
to him. These views apply with like effect 
to the defense of usm-y. If that defense was 
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closed as to James B. JEweU, it was also 
closed as to George W. Ewell. "We are of 
opinion, therefore, that as the mortgage in 
suit is not barred as against James B- Ewell, 
it is not barred as against George W. Ewell, 
and, therefore, that the defense of limitation 
and staleness of claim set up by George W. 
Ewell must fail. 

It was sti-ongly urged by counsel for George 
W. Ewell that as complainant conceded that 
the possession by Wilson of Jive hundred 
and fifty-five and one-half acres of the mort- 
gaged premises was notice of his equity, that 
his possession of a part was notice to com- 
plainant of the condition of the title to the 
entire tract, that Wilson being in possession 
of a part, complainant was bound to inquire 
as to his equities, and such inquu^ would 
have revealed the equities of George TV, 
Ewell. We think this position would be 
sound if the complainant had had actual 
notice of the possession of Wilson. In that 
case he would, on inquiiy as to Wilson's 
rights, have learned of the defect in James B. 
EweU's title, and would have been bound to 
follow up the inquiry with dOigence, and 
such inquiry would have revealed the equi- 
ties of George W. Ewell. But it is not shown 
that complainant or his agent had any actual 
notice of the possession of Wilson. The pos- 
session of Wilson was, therefore, construc- 
tive notice to him of Wilson's rights only, 
and that notice, being constructive, could not 
extend its effects beyond Wilson's possession: 
Watkins v. Edwards, 23 Tex. 443. The case 
seems to be one where, the equities ai-e equal. 
In such a case the legal title which is in the 
mortgagee must prevail. 

After considering with care the several de- 
fenses set up against the decree sought by 
complainant, we are of opinion that none of 
them can prevail, and there must be a de- 
cree of foreclosure and sale of so much of 
the mortgaged premises as are not covered 
by the claim of the heirs of Wilson. 

[NOTE. On appeal by defendant George W. 
Ewell alone the decree in this case was modified 
m respect to the amount of the judgment and 
the rate of interest, and was then affirmed on 
substantially the grounds stated in the forego- 
ing opinion. 108 U. S. 143, 2 Sup. Ct. 40S. In 
regard to the effect of the repeal of a usury 
law upon existing contracts, the court, through 
Mr. Justice iJIathews, says: 

["The effect of the usury statute of Tesas 
was to enable the party sued to resist a recov- 
ery against him of the interest which he had 
contracted to pay, and it was, in its nature, a 
penal statute inflicting upon the lender a loss 
and forfeiture to that extent. Swh has been 
the general, if not uniform, construction placed 
upon such statutes. And it has been quite as 
generally decided that the repeal of such laws, 
without a saving clause, operated retrospective- 
ly, so as to cut off the defense for the future, 
even in actions upon contracts previously made. 
And such laws, operating with that effect, have 
been upheld as against all objections, on the 
ground that they deprived parties of vested 
rights, or impaired the obligation of contracts. 
The very point was so decided in the following 
cases: Curtis v. Leavitt, 15 N. Y. 9; Me- 
chanics' & W. M. M. S. B. & B. Ass'n v. Allen, 
28 Conn. 97; Welch v. Wadsworth, 30 Conn. 
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149; Andrews v. Bussell, 7 Blackf. 474; Wood 
Y. Ivennedy, 19 Ind. 68; Town of Danville v. 
7i?^?,'o-r^ ^Z^*- ^* Parmelee v. Lawrence, 48 

r» A -":,' J^oodruff V. Scruggs, 27 Ark. 26. 
T K, °^ these decisions rest upon solid ground. 
Independent of the nature of the forfeiture as 
a penalty, which is taken away by a repeal of 
the act, the more general and deeper princi- 
ple on which they are to be supported is that 
the right of a defendant to avoid his contract is 
given to him by statute for purposes of its own, 
and not because it affects the merits of his ob- 
ligation; and that whatever the statute gives, 
under such circumstances, as long as it re- 
mams in fieri, and not realized, by having 
passed into a completed transaction, may, by 
a subsequent statute, be taken away. It is a 
privilege that belongs to the remedy, and forms 
no element in the rights that inhere in the 
contract. The benefit which he has received as 
the consideration of the contract which, con- 
trary to law, he actually made, is just ground 
for imposing upon him, by subsequent legisla- 
tton, the liability which he intended to incur, 
ihat principle has been repeatedly announced 
and acted upon by this court. Read v, Citv of 
Flattsmouth (decided at the present term)* 107 
Vi -^i '^^' ?«S;:JP- ^^- 208. And see Lewis v. 
McElvam, 16 Ohio, 347; Johnson v. Bentley, 
Id. 97; Trustees of 0. P. R. E. Ass'n v. Mc- 
Caughy, 2 Ohio St. 155; Satterlee v. Matthew- 
son 16 Sevz. & R. 169, 2 Pet. (27 U. S.) 380; 
^■r»m^° ■^•. ^,^ercer. 8 Pet. (33 U. S.) 88. 

L Ifae right which the curative or repealing 
act takes away in such a ease is the right in 
the party to avoid, his contract,— a naked legal 
right, which it is usually unjust to insist upon, 
and which no constitutional provision was ever 
designed to protect. Cooley, Const Lim. 378. 
and cases cited."] 
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BAGGS V. PEAZER et al. 

[2 Am. Law J. (N. S.) 73; 1 <West. Leg. Obs. 
212; 6 West. Law J. 555.] 

District Court, D. Iowa. Jan. Term, 1849. 

SLAVEBr— Trover. 

Trover will not lie in Iowa to recover the 
value of slaves. 

This was an action of trover against the 
defendants [Elihu Frazer and others], nine- 
teen citizens of Salem, Hem-y county, in this 
state. The declaration contained three 
counts. The first count read as follows, to 
wit: "For that whereas the said plaintiff 
[Ruel Daggs] heretofore, to wit: on the 1st 
day of May, A. D. 1848, (being at the time 
of the trespasses hereinafter alleged and set 
forth, a resident in and a citizen of Clark 
county, and state of Missouri, and still be- 
ing," «S:c.,) "in' the said county and state, to 
wit: at the township of Salem, in the coun- 
ty of Henry, and state of Iowa, and tlie dis- 
trict of Iowa, and within the jurisdiction of 
this court, was lawfully possessed as of his 
own property of certain goods and chattels, 
to wit: one negro man, commonly known 
and called by the name of Sam, and of the 
real name of Samuel Fuleher, and of the 
value of $2,000; one negro woman, of the 
name of Dorcas, the wife of the said Sam- 
uel Fuleher, a tanner by trade, and skilful 
therein, and of the value of $1,000; one ne- 
gro man of the name of John Walker, a skil- 
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f ul farmer and tanner, and of the value of §2,- 
OOOj one negro woman of the name of J^Iary, 
the wife of the said John Walker, and of the 
value of 51,000; one other negro woman, of 
the name of Julia, of the value of $1,000; 
one female negro child of the name of Mar- 
tha, and one male negro child of the name 
of William, each of the value of ?500; two 
other male negro children, one aged three 
years, and one aged one year, and each of 
the value of §500; consisting in all of nine 
negroes, the slaves of the said plaintifiE, hy 
and under the laws of the state of Missouri, 
and of the value in all of ?10,000. And be- 
ing so possessed thei'eof the said plaintiff, 
afterwards, to wit: on the day and year first 
ahove mentioned, at," &c., "casually lost the 
said goods and chattels out of his possession. 
And the same, afterwards, to wit; on," &c., 
"came to the possession of the said defend- 
ants by finding. Yet the said defendants, 
well knowing the said goods and chattels to 
be the property of the said plaintiff, and of 
right to belong and appertain to him, but 
contriving," &c., "have not, as yet, delivered 
the said goods and chattels, or any or either 
of them, or any part thereof, to the said 
plaintiff, although often requested so to do; 
and afterwards," &c., "converted and dis- 
posed of the said goods and chattels to their 
and each of their own use— to the damage of 
the plaintiff §10,000, and therefore, he brings 
his suit," &c. The second count, the same 
in substance as the first. The third count 
is for money laid out and expended in en- 
deavoring to re-capture and recover the said 
goods and chattels; for loss of services of said 
negi'oes; for loss of a*ops, &e. To this dec- 
laration, the defendants demxn:red, and as- 
signed the following causes or demuiTer: (1) 
The said counts set forth and allege the said 
property to be negroes, men and women, &c., 
whereas the laws and constitution of Iowa 
do not recognize men and women as prop- 
erty, and the subject of a suit; (2) the said 
declaration does not show that the plaintiff 
had any right to said persons in the state of 
Iowa; (3) the action of trover will not lie 
to recover the value of human beings in the 
state of Iowa; (4) there is no suflScient cause 
of action set forth in the plaintiff's declara- 
tion; and (5) the said declaration does not 
state or show that said trover and conver- 
sion was contrary to the act of congress, in 
such cases made and provided. 

J. G. Hall and J. T. Morton, in support of 
the demurrer, contended: 

(1) The subject matter of trover must be 
property in the strictest and most technical 
sense of the term, not only capable of con- 
version, but such in its character as to raise 
the presumption that the defendants knew 
the right of ownership to it was vested in 
others thnn themselves. 

(2) At common law, there is no remedy for 
interference with the rights of owner and 
slave. 7 Bac. Abr. 806; 1 Bl. Comm. 435; 2 
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McLean, 601 [Jones v. Vanzandt, Case No. 
7,501]. 

(3) The constitution and laws of congress 
have changed this. To Tvhat extent? See 
CJonst U. S. art 4, § 2; Act Cong. 1793, § 3 
(1 Stat 302); Jones v. Vanzandt [supra]. 

(4) From the above authorities, slaves, 
when in a free state, are persons, and not 
property. The only right of ownership they 
are then subject to is a compulsory specific 
performance. See Serg. Const. Law, 397. 

(5) The only interference with the rights 
of master and slave upon the soil of a free 
state, for which there is now a remedy, is 
one of the acts forbidden by the act of con- 
gress of 1793, § 4. Jones v. Vanzandt [Oases 
Nos. 7,501, 7,502]. 

(6) The action must be founded on the stat- 
ute, and must so appear in the declaration. 
1 Chit. PL 246; 2 McLean, 604 [Jones v. 
Vanzandt, supra]. 

(7) A recovery of the fuU value in trover 
vests the property in the defendants. In a 
free state, (the cause of action there arising,) 
this must be otherwise, if slaves are the 
basis of the action. Therefore, by this con- 
flict of laws, the plaintiff .must be driven to 
some other remedy. 

J. P. Oarleton, S. Whicher, and A. W. 
Sweet, in reply, contended that the master 
has the same right to the slave, into what- 
soever state he may escape, that he had in 
the state whence he escaped; that this right 
is guaranteed by the constitution and laws 
of the United States, and by no other law; 
that it is not in the power of any state to 
change those rights. Consequently, the same 
form of action and the same rules of evi- 
dence may be invoked and applied for an 
infraction of those rights that are given in 
Missomri. The oidea of conversion may be 
entertained in law, without supposing bene- 
fit to accrue to the defendant in ti-over. The 
injury to the plaintiff, and not the benefit 
to the defendant, is the true rule of damages 
in trover. That the defendant could not be 
benefited, under the laws of Iowa, by the 
wrongful act charged in the declaration, af- 
fords no good reason against the maintenance 
of the action of trover. That this being an 
action at common law, the same strictness in 
pleading is not required as would be in an 
action under the act of congress for a penal- 
ty. See Jon.es v. Vanzandt [supra] ; 2 Wheat. 
Sel., note, 1417; Mahoney v. Ashton; 4 Har. 
«& McH. 210; Com. v Griffin, 7 J. J. Marsh. 
588; 2 Mason, 81 [Watt v. Potter, Case No. 
17,291]; 9 Johns. 67; Prigg's Case, 16 Pet. 
[(41 U. S.) 539]; 1 Chit PL 246. 

BY THE COURT. The averments in the 
declaration are not sufficient to support the 
action. Trover will not lie in this state to 
recover the value of slaves. See opinion of 
Coulter, J., 2 Am. Law J. (N. S.) 41 [Kauff- 
man v. OUver, 10 Pa. St 514], DemuiTer 
sustained- 
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The plaintifn then asked leave to withdraw 
his joinder in demurrer, and amend his dec- 
lai'ation in any manner not inconsistent with 
the writ, which was granted, and the cause 
continued at the costs of the plaintiff. 



DAHmiAIT CWOBMSER v.). See Case No. 
18,048. 

DAIB (UNITED STATES v.). See Case No. 
14,913. 



Case Wo. 3,539. 

In re DAKIN. 

[19 N. B. R. ISL]^ 

District Court, S. D. New York, April Term, 
1879. 

Bankritptoy — ^Fkaudulent Pkeferenoe — Res Ju- 
dicata— Sorkendek— Proof OF Claims. 

1. The bankrupt was the executor of one L., 
and as such received the sum of eleven thou- 
sand three hundred and twenty dollars. Less 
than four mouths before the filing of the peti- 
tion in bankruptcy he made and procured to be 
recorded a mortgage for that amount on his 
real estate to himself as executor. Afterwards 
a prior mortgage was foreclosed, and on the 
reference as to surplus moneys the assignee and 
the bankrupt, as executor, appeared and con- 
tested with each other the right to such sur- 
plus. The referee found that the mortgage 
was executed in fraud of the bankrupt law, and 
was void as to the assignee and creditors of the 
bankrupt. The referee's report was confirmed, 
and the surplus moneys paid to the assignee. 
The bankrupt, as executor, afterwards filed a 
proof of claim in the bankruptcy proceedings 
for the sum of eleven thousand ihiee hundred 
and twenty dollars, which stated that the 
debt had been secured by mortgage which had 
become worthless by the foreclosure, and stated 
that the lien of the mortgage Was deemed can- 
celled and abandoned. On motion the proof 
was expunged by the register. Held, no error; 
that the question of the validity of the mort- 
gage was properly before the referee, and the 
final decree of the court confirming his report 
was a determination of the question binding 
and conclusive upon the claimant. 

[Cited in Van Kleeck v. Miller, Case No. 16,- 
860.] 

2. The recovery of the surplus moneys by the 
assignee in the foreclosure proceedings was 
equivalent to a recovery of the property from 
the preferred creditors in an action brought for 
that purpose. 

3. There was no voluntairy surrender by the 
claimant, and he could not prove for any part 
of his debt. 

[In bankruptcy. In the matter of Daniel J. 
Dakin.] 

O. D. M. Baker, for assignee. 
John P. H. Tallman and A. H. Wilkinson, 
for claimant. 



OHOATE, District Judge. This is a re- 
view of the order of the register expunging 

^ [Reprinted by permission.] 



a proof of debt The facts are as follows: 
November 11, 1867, the bankrupt Dakin, as 
executor of the will of Louisa A. Sturgess, re- 
ceived eleven thousand three hundred and 
twenty dollars, the proceeds of her estate. 
July 5, 1877, a petition in bankruptcy was 
filed against him by creditors, on which he 
was adjudicated September 19, 1877. An as- 
signee was afterwards appointed. On the 
8th of May, 1877, the bankrupt caused to be 
recorded a mortgage on real estate belonging 
to him, from himself individually to himself 
as executor under the will of Louisa A. Stur- 
gess, for eleven thousand three hundred and 
twenty dollars. The mortgage was dated 
May 7, 1877. In December, 1877, William 
T. Merritt, as executor of Hannah K. Mer- 
ritt, commenced a suit in the New York su- 
preme court for the foreclosure of a prior 
mortgage on the same real estate. He made 
the assignee in bankruptcy and Dakin, as 
executor, parties to the suit, and they ap- 
peared therein. Judgment of foreclosm-e 
having been given, the property was sold un- 
der the decree, and a refei'ence was ordered 
to ascertain and report the amoimt due to 
Dakin as executor, and to any other person, 
which Is a lien on the surplus moneys, and 
the priorities of the several liens thereupon. 
The assignee in bankruptcy and Dakin, as 
executor, appeared before the referee and 
contested with each other the right to the 
sm'plus money. April 15, 1878, the referee 
reported that the surplus was three thousand 
two hundred and nineteen dollars and sixty- 
eight cents; that the bankrupt was indebted 
to himself, as executor, eleven thousand 
three hundred and twenty dollars; that when 
he executed the mortgage he was insolvent, 
and knew himself to be so; that he executed 
with intent to prefer the debt he owed to said 
trust estate, and with a view to prevent his 
property from coming to his assignee in 
bankruptcy, and to prevent the same from 
being distributed under the bankrupt law of 
1867 [14 Stat 517], and to evade the provi- 
sions thereof. And he foimd, as a conclusion 
of law, that the mortgage was executed in 
fraud of the provisions of the bankrupt law, 
and was void as to the creditors and as- 
signee in bankruptcy of said Dakin. April 
27, 1878, the report was confirmed on motion 
and notice, and a decree entered that said 
surplus moneys, after deducting a prior dow- 
er claim and costs, be paid over to the as- 
signee in bankruptcy. The surplus money 
thus ascertained, two thousand eight hun- 
dred and thirty-five dollars and eighteen 
cents was paid to the assignee. 

July 25, 1878, Dakin, as executor, etc., filed 
with the register his proof of claim against 
the bankrupt's estate for eleven thousand 
three hundred and twenty dollars. The 
proof stated that the debt had been secured 
by said mortgage when it had become worth- 
less by the foreclosure, and it contained the 
statement that "it" (the lien of the mortgasre) 
"is hereby deemed cancelled and abandoned." 
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The assignee moved to expunge the claim, 
and the register so ordered. This proceeding 
is to review this decision of the register. 

It is insisted by the assignee that the claim- 
ant is precluded from the proof of liis deht 
by reason of the determination in favor of 
the assignee in the surplus money proceed- 
ing, which is, as he claims, equivalent to a 
hostile proceeding on the part of the as- 
signee to recover the property which was 
transferred to the claimant by way of pref- 
erence. That therefore Eev. St § 5084, which 
prohibits a creditor who has received a fraud- 
ulent preference from proving his debt un.- 
less he surrenders the property so received to 
the assignee, bars the claimant fcom the 
proof of this debt The claimant insists that 
there was no question properly before the 
referee, except that of the priority of liens; 
that the referee or the supreme court had no 
jurisdiction nor authority to determine in 
that special proceeding that the claimant's 
mortgage was void as in violation of the pro- 
visions of the banla-upt law. I think that 
the register was clearly right in holding that 
the question of the validity of the claimant's 
mortgage was properly before the referee, 
and that the final decree of the court con- 
firming his report was a determination of 
this question binding and conclusive upon the 
claimant While it is <loubtless competent 
and proper and not unusual, where there is a 
disputed question of fact involved in the 
right to siuT[ilus moneys, to direct the deter- 
mination of the right by an action, yet I 
think the better opinion is that a court of 
equity in a suit for foreclosure has full pow- 
er and jurisdiction to determine finally the 
rights of all parties interested in the properly 
who are parties to the suit, and that where, 
upon the reference to ascertain and report 
the priority of liens upon the surplus mon- 
eys, parties claiming rights therein adversely 
to each other actually appear and litigate 
the question of their respective rights there- 
in, and this, too, without objection on their 
part to the determination in that way of the 
question so raised and litigated, and the de- 
termination so made is, on notice and hear- 
ing, confirmed by a decree of the comrt, the 
determination so made is final and conclu- 
sive unless appealed from, like any other ju- 
dicial determination. Mutual Life Ins, Co. v. 
Bowen, 47 Barb. 618; Eagle Fire Co. v. Flan- 
agan, 1 How. App. Cas. 303; Livingston v. 
Mildrum, 19 N. T. 440; Field v. Hawxhurst, 
9 How. Pr. 75; Union Ins. Co. t. Van Rens- 
selaer, 4 Paige, 85; King v. "West, 10 How. 
Pr. 333; Husted v. Dakin, 17 Abb. Pr. 137; 
Union Dime Sav. Inst v. Osley, 4 Hun, 657. 

The determination of the invalidity of the 
claimant's mortgage as against the assignee 
is therefore to be deemed as having been 
made by the judgment of a coxurt of compe- 
tent jm'isdiction upon a trial on the merits. 
It is res adjudicata. While there has been 
some conflict of opinion in the courts of New 
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York on the practice in such cases, and prop- 
er limits of the inquiry to be made upon 
such reference, yet I do not think the au- 
thorities sustain the position that the com-t 
has not jurisdiction to determine such a 
question, or that in a case like the present 
the parties would not be" bound. See 
Mathews v. Duryea, 3 Abb. Dec. 220. 

On the further question, whether the claim- 
ant has surrendered his security or may now 
claim the right to prove his debt without 
such surrender, the security having proved 
worthless in his hands, having, in fact been 
taken from him by the judgment of the court 
in the foreclosure suit no distinction can be 
made between this case and the ordinaiy 
case of a recovery of the property from the 
preferred creditors by the assignee by means 
of an action brought for that pm-pose. In 
substance and efEect this is what the as- 
signee has done. The prohibition of the 
statute (section 5084) was not made with 
reference to any peculiar form of proceed- 
ings, nor is it limited in its application to 
cases where an action at law or suit in equity 
is brought by the assignee to recover the 
property. Although this proceeding to de- 
termine the right to surplus money is a spe- 
cial proceeding in an equity suit in which 
another party is the plaintiff, yet in this spe- 
cial proceeding the preferred creditor and 
the assignee contested with each other the 
right to the property which was the subject 
of the preference as clearly as if it had been 
an action brought to recover that alone, and 
the assignee prevailed and recovered the 
property. The case is within both the letter 
and the spirit of the statute, and the register 
properly held that the claimant had not 
voluntarily smrrendered the property, but 
that it had been recovered from him by 
the assignee by legal proceedings. In re Le- 
land [Case No. 8,230]. This precludes the 
proof of the debt, and it has also been held 
that where there has not been a surrender 
of the property to the assignee before recov- 
ery, the creditor cannot prove even for a 
moiety of this debt under the amendment 
to section 39 of the banlirupt law, contained 
in the twelfth section of the act of January 
22, 1874 (18 Stat 181), which provides that a 
preferred creditor in case of actual fraud, 
shall not be allowed to prove for more than 
a moiety of his debt In the case of In re 
Atldns, in this court (unreported), Judge 
Blatehford held that this amendment was 
a limitation upon the section, the amend- 
ment not giving a preferred creditor any 
new rights or any right to prove at all if he 
failed to surrender the property, but restrict- 
ing him, in a case of actual fi:aud to the 
proof of a moiety in case under section 23 
(Rev. St § 5084), he had by surrender of the 
property entitled himself to prove at all. 

It is argued on behalf of the claimant that 
the moneys of the estate of Louisa A. Stur- 
gess were invested by Dakin in the real es- 
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tate on which this mortgage was given, and 
that they may be traced into and identified 
with the sm-plus moneys which resulted 
from the foreclosure; and that he is now 
entitled to an order that the whole of such 
surplus be paid to him as executor, and can 
prove for the balance of eleven thousand 
three hundred and twenty dollars. It ap- 
pears by the evidence that after Dakin re- 
ceived this money in 1867 he bought govern- 
ment bonds with about eight thousand dol- 
lars of it What he then did with the rest 
does not appear, except that he mingled it 
with his own money. Afterwards he sold 
the bonds, and the proceeds of these were 
not 'kept distinct from his other moneys. 
Somewhere from 1871 to 1874 he expended a 
large sum of money, exceeding eleven thou- 
sand three hundred and twenty dollars, in 
putting up buildings on the real estate in 
question; but there was no act done at the 
time or afterwards by him declaring or cre- 
ating any trust for the benefit of the trust 
estate in the land, or any declaration or act 
indicating that the making of these improve- 
ments was an investment of the trust funds. 
The beneficiaries under the will were the 
two chiidi-en of the testatrix,, and before they 
came of age he promised them, or one of 
them, that he would, when they came of age, 
give them security. His giving of the mort- 
gage appears to have been intended by him 
as a compliance with this promise. 

No case is cited which would justify the 
court in holding that these facts show that 
the trust funds were invested in this real 
estate so as to fasten on the land a trust, 
or that the sm-plus moneys can be identi- 
fied as part of the trust moneys, as distin- 
guished from the other moneys of Dakin 
which went into the land; certainly the case 
of Cook V. Tullis, 18 Wall. [85 V. S.] 332, 
does not sustain this claim. I think, how- 
ever, that this question cannot properly be 
raised upon the present record. The claim 
is obviously entirely inconsistent with that 
made in the proof of claim now in question. 
That proceeds on the theory that there was 
no investment of the trust money; that it is 
now in its entirety a mere debt for which 
the mortgage was given as security. Even 
if this claim of an investment of the pro- 
ceeds can be sustained, the decision of the 
register must be sustained. It is not there- 
fore necessary to determine whether there 
is any foundation for this claim, or whether 
the giving of the mortgage itself, or the pro- 
ceedings of the executor in the foreclosmre 
suit would estop him now from making such 
a claim. Such questions must be reserved 
till he shall make an application to have 
that money paid to him, if he shall be so 
advised. 

Order of the register confii-med. 



D'ALBERTI, The (DOMINY v.). See Case 
No. 3,977. 
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Es parte DALBX. 

In re GRIFFITHS. 

[1 Lowell, 431; ^ 3 N. B. E, 731 (Quarto, 179).] 

District Court, D. Massachusetts, llarch 

Term, 1870. 

Bankhuptot — ^Rights op Assignee — Unrecorded 
Chattel Mortgage — Proofs fob Deficiency. 

1. The assignee in bankruptcy stands in the 
place of the bankrupt, and takes only the prop- 
erty which he had, subject to all valid claims, 
liens, and equities. 

tOited in Bromley v. Smith, Case No. 1,922; 
Coggeshall v. Potter, Id. 2,955; Casey v. 
La Societe de Credit Mobilier, Id. 2,496; 
Johnson v. Patterson, Id. 7,403; Re Mc- 
Kenna, 9 Fed. 34. Approved in Potter v, 
Coggeshall, Case No. 11,322.] 

2. In the absence of actual fraud, a mort- 
gage of chattels made by a resident of Massa- 
chusetts is good against the assignee in bank- 
ruptcy, though it had not been duly recorded 
at the date of the bankruptcy. 

[Cited in Harvey v. Crane, Case No. 6,178; 
Re Oliver, Id. 10,492,] 

3. If a mortgage on the bankrupt's property 
is held as security for several notes and 
indorsements given by the mortgagee for the ac- 
commodation of the bankrupt, and the securi- 
ty is insufficient, the several holders of the pa- 
per are to have a pro rata share of the proceeds 
of the mortgaged property; and may prove 
against the estate for the balance of their re- 
spective debts after crediting their shares of 
the security. 

In July, 1867, Griffiths lived and had his 
principal place of business in Boston, and 
had a factory in the adjoining city of Rox- 
bury, which has since been annexed to Bos- 
ton. In that month he gave the petitioner 
Dalby a mortgage upon the fixtures and tools 
in his factory, which recited that Dalby had 
indorsed notes for him on a promise of se- 
curity; arid the condition was, that Griffiths, 
his executors, administrators, and assigns 
shall, at or before the expiration of nine 
months from the date of the mortgage, pay 
certain promissory notes, and save Dalby 
harmless from the payment of the same or 
any part thereof, "said certain notes being 
described as follows, to wit;" one note is 
then described, and the condition proceeds, 
"and any and all other notes given or in- 
dorsed by said Dalby for the accommodation 
of the said Charles W. Griffiths & Co. dur- 
ing the pendency of this deed," then, &c. 
The mortgage was recorded in Roxbury, 
whereas by law it should have been record- 
ed in Boston, and no possession was taken 
under it The note described in the deed, 
and all other notes given or indorsed within 
nine months after the date of the deed, were 
paid; but the parties continued in the same 
course of dealing, and there were outstand-- 
ing at the time of the bankruptcy of Griflaths 
in January, 1869, notes of the like descrip- 
tion to a greater amount than the value of 
the mortgaged chattels. The property was 

^ [Reported by Hon. John Lowell, LL. D., Dis- 
trict Judge, and here reprinted by permission.] 
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sold by the assignees, by consent, and the 
mortgagee petitioned for the proceeds. [The 
assignees contend that the deed itself does 
not purport to secure any notes not made or 
indorsed within nine months of its date, and 
that it is not valid against them for want of 
due record.] - 

T. H. Sweetser and T. F. Nutter, for as- 
signees. 

G. A. Somerby and T. S. Dame, for mort- 
gagee. 

LOWEI/D, District Judge. The deed Is ob- 
scure. What the "pendency of the deed" 
is, may well be a question. It can hardly 
mean the nine months, because that is mere- 
ly the time limited for payment of certain 
notes which purport to be described; and 
though only one is in fact described, the 
facts show that there were others then ex- 
isting, to which the security was certainly 
intended to apply. After the nine months 
the deed would still be pending if there were 
a breach. The most favorable construction 
that I can give for the assignees is this, 
that so long as the mortgage remained a 
valid and existing lien upon the property, it 
should secure all notes of the kind men- 
tioned in it Now, there was no time up 
to the date of the bankruptcy when notes 
were not outstanding; no time when the 
mortgagor could have called upon the mort- 
gagee to cancel his security on the ground 
that he was no longer liable as indorser for 
accommodation of the mortgagor; the course 
of dealing was continuous, and the proceeds 
of new notes were used, in part, to take 
up the old notes. But I am much inclined 
to think that the true reading of this deed 
is, that it should secure all notes of the kind 
mentioned until it should be given up, or in 
some way cancelled or abrogated. In either 
view, it secures the notes mentioned in the 
agreed statement 

The important question of law remains to 
be considered, whether such a mortgage, 
not duly recorded, is good against the as- 
signee in bankruptcy. Independentiy of stat- 
ute, such a mortgage, given for value and 
in good faith, may be valid without change 
of possession: Conard v. Atlantic Ins. Co., 
1 Pet [26 U. S.] 449; De Wolf v. Harris 
[Case No. 4,221]; Briggs v. Parkman, 2 
Mete. [Mass.] 263; notes to Twyne's Case, 
1 Smith, Lead. Cas. 1. In Massachusetts, 
since 1832, the statute has required posses- 
sion to be taken and kept by the mortgagee, 
or a due record of the mortgage; and if 
neither is done, it shall, not be valid "against 
any other person than the parties thereto:" 
Gen. St c. 151, § 1. The supreme judicial 
court of the commonwealth have construed 
this language strictly, and have held that ac- 
tual notice of the mortgage would not defeat 
the titie of a purchaser. Travis v. Bishop, 13 
Jletc. 304. And they had before intimated that 

« [From 3 N. B. R. 731 (Quarto, 179).] 
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probably an attaching creditor, with actual 
notice, would hold his attachment against 
the mortgage. Denny v. Lincoln, 13 Mete. 200. 
From these decisions and intimations the step 
was easy to a ruling that an assignee in insol- 
vency had a better title than such a mort- 
gagee. Bingham v. Jordan, 1 Allen, 373. 
But before this last case was decided. Judge 
Story had held a different rule in Winsor v. 
M'Clellan [Case No. 17,887]. His reasoning 
is that the assignee, in the absence of fraud 
in fact, represents fhe bankrupt and takes 
only what he had, subject to all incum- 
brances and liens which are valid against 
him, and that he is therefore fairly one of 
the parties within the statute. This decision 
does not appear to have been brought to the 
notice of the court in the argument of Bing- 
ham V. Jordan; but the two cases are not 
necessarily opposed, because by the insol- 
vent law of the state the assignee takes not 
only all the debtor's property, but all that 
could be taken on execution against him at 
the time of the insolvency; and under the 
earlier decisions and intimations, such chat- 
tels could have been taken by an execution 
creditor even though he had actual notice 
of the mortgage. There was no such lan- 
guage in the bankrupt act of 1841 [5 Stat. 
440], nor is there in that of 1867 [14 Stat 
517]. 

In the important and celebrated case of 
Mitford V. Mitford, 9 Ves. 87, on which Mr. 
Justice Story mainly relied in the decision 
I have dted, it was held by Sir William 
Grant that a chose in action of the wife of 
a bankrupt, nnt reduced into possession by 
him or his assignees before his death, sur- 
vived to the wife. "Assignees in banlarupt- 
cy," said the learned master of the rolls, 
"take subject to whatever equity the bank- 
rupt was liable to. They are not considered 
purchasers for valuable consideration in the 
proper sense of the words." He then cites 
Lord Hardwicke and Lord Thurlow as say- 
ing that an assignment by operation of law 
does nothing more than to place the assignee 
in the room of the husband. Mr. Christian, 
in his work on Bankruptcy (2d Ed., vol. 1, 
p. 490), criticises this opinion with some 
sharpness, and thinks the rule cannot be 
considered established until determined at 
law. It has since been so determined, in ac- 
cordance with Sir W. Grant's decision. Sher- 
rington V. Yates, 12 Mees. & W. 855. 

The doctrine that an assignee in bank- 
ruptcy takes only the title of his assignor Is 
now generally recognized. Thus it has been 
held in Massachusetts, that goods put into the 
hands of a trader for the very purpose of giv- 
ing him a false credit will not pass to his 
assignee in insolvency. Audenried v. Bet- 
teley, 5 Allen, 382. And see BuOer v. Breck. 
7 Mete, [aiass.] 164; Stetson v. Gulliver, 2 
Cush. 494; Clarke v. Minot 4 Mete. [Mass.] 
346. In the absence, therefore, of fraud in 
fact of which the want of record may ofteu 
be strong evidence, but which the agree- 
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ment of facts in this case disclaims, a mort- 
gage which is good against the banlirupt is 
good against his assignee. The rule would 
be different in those states in which the con- 
tinued possession of the mortgagor is held 
conclusive of fraud. This is all the uniform- 
ity which the bankrupt act can have in its 
operation on titles created by the diverse 
laws of the states. 

The decision of Mr. Justice Story ought to 
be followed here, even if I were not agreed 
with him in opinion, because the bankrupt 
act of 1867 does not differ specifically in the 
granting part from that of 1841. By the 
fourteenth section, it gives to the assignee 
all the property and estate of the bankrupt, 
with certain exceptions, and authorizes him 
to redeem or discharge any mortgage, pledge, 
or lien, &c. [It nowhere grants any goods 
that are not the bankrupt's, even if they 
should be in his possession, and it preserves 
all liens except attachments.]* Much stress 
was laid upon the fact that In the same 
section it is provided, that no mortgage of 
any vessel, or of any other goods or chat- 
tels, made as security for any debt or 
debts, in good faith and for present consid- 
erations, and otherwise valid, and duly re- 
corded pursuant to any statute of the Unit- 
ed States or of any state, shall be invalid- 
ated or affected "hereby." But it does not 
seem to me that this proviso can enlarge 
the rights or title of the assignee, or can 
make a mortgage invalid against him which 
but for the proviso would have been valid. 
Suppose possession to have been taken and 
retained by the mortgagee, no record would 
be necessary; and the mortgagee's title 
would be good at common law and by the 
statute, but the proviso, in terms, only 
saves mortgages that have been duly re- 
corded, and not those which need no rec- 
ord. By the decision of Judge Story, this 
mortgage need not be recorded as against 
the assignee in bankruptcy, who is one of 
the parties thereto, in the sense of the law. 
The proviso appears to have been inserted 
out of greater caution, lest it should be sup- 
posed that valid chattel mortgages should 
be affected by the assignment, and' not with 
any view of construing the state laws which 
concern the recording of mortgages; and so 
if the mortgage be one that requires no rec- 
ord, as if it be executed in a .<!tate having 
no statute upon the subject^ or if, as in this 
case, record is not required between the par- 
ties, the proviso will not defeat it. [Take 
the very case of a mortgage of a vessel, men- 
tioned in the act, such a mortgage is good 
without record against persons having no- 
tice of it; and I suppose it is not to be doubt- 
ed that an assignee in bankruptcy takes as a 
purchaser with notices of all equities.] ^ 

It was said at the argument that the notes 
indorsed by the mortgagee were more in 
amount than the whole proceeds, and that 

^ * 

» [From 3 N. B. R. 731 (Quarto, 179).] 



the mortgagee had not in fact paid them. 
If this is so, the order should be that the as- 
signees distribute the proceeds of sale of 
the mortgaged property pro rata among the 
bona fide holders of the notes secured there- 
by, and that these holders have leave to 
prove for the balance only of their respective 
debts, after crediting the payments [against 
the general assets of the estate]. And even 
if there be enough to pay the secjired debts 
in full, the assignees have a right to see 
that the money is so applied. 
Petition granted. 



DALE CBARKER v.). See Case No. 988. 



Case M"o. 8,541. 

DAT.F. V. BARNEY. 

[No opinion was written by the court, but 
the report of Pierrepont, referee, was affirmed 
by Blatchford, J., and followed in Hennequin 
V. Barney. 24 Fefl. 581, but overruled in 
Tomes v. Barney, 35 Fed. 115. The report of 
the referee is nowhere reported, and is not now 
accessible.] 



Case No. 3,54S. 

DAT.FiY et al. v. UNITED STATES. 

[16 Int. Rev. Rec. 147; 4 Leg. Gaz. 347.] 

Oireait Court, E, D. Pennsylvania. Oct 24, 
1872. 

Intekkai. Revenue Taxes — Assessment against 
Distillers— Pboddcikg Capaoitt. 

Section 20, Act Cong. July 20, 186S [15 Stat. 
133], requires that the quantity of spirits re- 
turned for assessment by a distUler shall not be 
less than 80 per cent, of the producing ca- 
pacity of tiie distillery. Held that, where the 
distiller does not produce the SO per cent., he is 
yet liable to tax upon that amount. The tax 
is not upon the actual quantity of spirits pro- 
duced, but upon the SO per cent, of the pro- 
ducing capacity of the distillery, whether that 
quantity is distilled or not. 

[Appeal from the district court of the Unit- 
ed States for the eastern district of Pennsyl- 
vania.] 

The question in this case arose under the 
proviso to the 20th section of the act of con- 
gress of July 20, 1868 (15 Stat. 134), which is 
in these words: "But in no case shall the 
quantity of spirits returned by the distiller, 
together with the quantity so assessed, be for 
a less quantity of spirits than 80 per centum 
of the produdng capacity of the distillery as 
estimated imder the provisions of this act" 

Upon the trial in the court below, the coun- 
sel of the said United States offered in evi- 
dence the distiller's bond of James J. Martin, 
dated October 8, 1868, signed by himself and 
John Daley and James A. Waters. This was 
admitted. The counsel of the United States 
then called a witness, who produced the sur- 
vey and returns of the said distiller for the 
months of October, November, and December, 
1868, and January, February, March, and 
April, 1869, and testified that the quantity of 
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distilled spirits retvimed by Jas. J. Martin as 
manufactured at his distillery diuring the time 
above stated was 2,713 gallons less than the 
80 per cent of the producing capacity of the 
said distHlery, and that the tax on this defi- 
ciency amounted to $1,628. The siirvey and 
the returns -were then offered and admitted 
in evidence, and the ease closed. 

Whereupon, THE COURT (OADWALA- 
DER, District Judge) charged the jury that 
if they found that the returns of the distiller 
were for a quantity less than the producing 
capacity of the said distillery, the defendants 
were liable for the tax on the deficiency equal 
to 80 per cent, of the producing capacity of 
the said distillery, amounting in this case to 
the sum of $1,628. 

Upon exceptions to the charge of the court, 
and the case being taken up to the circuit 
court, the argument took place before Mc- 
KENNAN, Ou:cuit Judge. 

John O'Byme, for plaintiffs in error, cited 
the case of U. S. v. Singer [Case No. 16,292]. 
In which Judge Brummond decided that a 
distiller was not liable beyond the amoimt 
actually produced. 

John K. Valentine, for the United States, 
argued that the words of the act were posi- 
tive, and were intended to fix a minimum ca- 
pacity, and that what are called by Judge 
Dmmmond "the multifarious and complicat- 
ed provisions" of the act are all necessary, 
in order to ascertan the true amount of spir- 
its produced, wherever this exceeds 80 per 
cent, of the producing capacity. 

McKENNAN, Circuit Judge. Judgment of 
the district court of the United States af- 
firmed, and record ordered to be remitted. 



DAIiL (LINDROP v.). See Case No. 8,365. 



Case K"o. 3,543. 

DAUOAM V. WAMPOLE et al. 

[1 Pet C. O. 116.] ^ 

Circuit Court, D. Pennsylvania, April Term, 
1815. 

Married Woman — ^Disposition of Separate Es- 
tate. 

A wife, entitled, under a marriage settlement, 
to a sum of money, held to her sole and sepa- 
rate use, and after her death without issue, for 
her next of Itin, may, by an instrument freely 
and voluntarily executed, under hand and seal, 
direct the whole amount in the hands of the 
trustee or of his assignees, to be paid to her 
husband. 

* [Reported by Richard Peters, Jr., Esq.] 



On the intended marriage between the 
plaintifC and Frances Smith, the plaintiff ex- 
ecuted a deed of trust to Shoemaker, by 
which he settled all the personal estate of 
the said Frances on her, to her sole and sep- 
arate use, and after her death, without issue, 
to her next of kin. The marriage took efEect 
Shoemaker having in his hands this personal 
property, to the amount of sixteen hundred 
dollars, became insolvent and assigned over 
his estate to the defendants, for the benefit 
of his creditors; but with a particular di- 
rection in the assignment, to pay. the sixteen 
hundred dollars to Mrs. DaUam. Afterwards 
Mrs. Dallam, by a sealed instrument, ac- 
knowledged before a justice of the peace, to 
have been freely and voluntarily done, &c. 
directed the defendants, the assignees of 
Shoemaker, to pay to her husband the plain- 
tiff, the whole of the monies due and owing, 
and directed to be paid to her by the said as- 
signment of Shoemaker. The question is, 
whether the husband, the plaintiff, is enti- 
tled to recover. 

Hopkinson, for plaintiff, contended, that 
there is no interest in this money vested in any 
person, under tlie deed of trust but in Mrs. 
Dallam; for although it is given to her nest 
of kin, yet this is no more than the law would 
have done, had those words not been insert- 
ed. He contended first; that the plaintiff 
had a right to recover against the defendants, 
upon the ground of the direction of the trus- 
tee to them, to pay to Mrs. Dallam or to her 
order. It is not for them to inquire, whether 
she or the person appearing with the order, 
is entitled to the money. Secondly, by accept- 
ing the trust reposed in them lyy Shoemaker, 
they agreed to perform it in all its parts; 
and one part of it is to pay the money to 
Mrs. Dallam. If the assignees cannot legally 
pay over the money, then the trust is at an 
end, as they cannot act, nor can they or Shoe- 
maker, or this coui-t, appoint a trustee; of 
com*se the money is due to Mrs. Dallam, or 
rather to her husband, freed from the trust 
Thirdly, the order of Mrs. Dallam, is suffi- 
cient A feme covert having a separate es- 
tate, may dispose of it as she pleases, even to 
her husband, if it is done fi:eely and volunta- 
rily; and in whatever manner this is ascer- 
tained, if the fact be proved, the court will 
confirm her disposition. 2 Brown, Ch. 663; 
3 Brown, Ch. 195, 340, 346; 1 Ves. 163, 518; 
2 Atk. 67; 2 Ves. 663, 667, 669. 

Wallace, for defendant, submitted the case. 

THE COURT decided in favor of the com- 
plainant, on the last point; being satisfied 
that the paper given in evidence, as contain- 
ing an assignment of the money to the com- 
plainant, was freely and voluntarily made. 
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Case ITo. 3,544. 

DALLAS v. FLUBS et al. 

[28 Leg. Int. 325;* 8 Phila. 150; 1 Leg. Gaz. 
Rep. 288; 19 Pittsb. Leg. J. 173.] 

Circuit Court, E, D. Pennsylvania. Oct. 2, 
1871. 

BaNKKOPTOT — DlSALLOWA>TOE OF PROOF — Re- 
TRANSFER OF COLLATERALS. 

Where the court disallows proof of indebted- 
ness against bankrupt's estate, they will not 
also compel a re-transfer of collaterals. 

[Appeal from the district court of the Unit- 
ed States for the eastern district of Pennsyl- 
vania. 

[This -was a bill in equity, by George M. 
Dallas, trustee of the estate of Peter Conrad, 
a bankrupt, against Flues & Co., to tecover 
collaterals held by the defendants for claims 
which were disallowed in proof.] 

Chas. S. Pancoast and James E. Gowen, for 
complainant 
0. H, Sidebotham, for respondents. 

McKENNAN, Circuit Judge. The specific 
relief sought by the complainant is the re- 
lease, surrender and conveyance to him, as 
trustee of the estate of Peter Conrad, a 
bankrupt, of certain real estate and personal 
securities conveyed and transferred to the re- 
spondents by the bankrupt to secure the pay- 
ment of several notes endorsed by him and 
discounted by them. It is asked on the 
ground that the respondents have, proved 
their whole claim against the bankrupt, and 
that this is a conclusive election by them to 
abandon their securities, and that they can- 
not assert their claim upon the bankrupt's as- 
sets until they surrender such securities to 
the complainant for the benefit of all the 
creditors. 

As the complainant, by his appeal from the 
decree of the district court, has invoked the 
judgment of this court upon the validity of 
the respondents' claim, and as it has been 
adjudged to be void and not entitled to al- 
lowance, it is unnecessary to pass upon the 
complainant's right to the relief prayed for. 
Transfer of their secmrities to the complain- 
ant, or disallowance of their debt, are the al- 
ternatives, a choice of which it is sought to 
impose upon the respondents, but, as the last 
one has been enforced upon them hy the de- 
cree in the appeal, the prayer in the bill can- 
not be granted. The bill is therefore dis- 
missed. 



DALLAS, The (KNOX v.). See Case No. 
7,904a. 

DALLAS (ROBERTS v.). See Case No. 11,- 
S9S. 

DALLAS & W. R. CO. (ALLEN v.). See Case 
No. 221. 

DALLAS COUNTY (HUIDEKOPER v.). See 
Case No. 6,850. 

* [Reprinted from 28 Leg. Int. 325, by per- 
mission.] 



Case Wo. 3,544a. 

DALLES CITY v. iHSSIONARY SOC. OF ]M. 
E. CHURCH. 

[See 6 Fed. 356.] 



Case Wo. 3,545. 

DALLET V, SATYTHE. 

[6 Blatchf. 419.] * 

Circuit Court, S. D. New York. April Term, 
1809. 

Cpstoms Duties — "Axgostora Bitters." 

"Angostura Bitters," an article which, al- 
though of some value, as a remedy for some 
affections of the human body, is principally 
used in bar-rooms, as a flavoring extract for 
mixed drinks, is liable. to a duty of 100 per 
cent., under section 2 of the act of June 30, 
1864 (13 Stat. 202), as "spirituous liquors, not 
otherwise enumerated," and not to a du^ of 
50 per cent., under section 5 of the act of Julv 
14, 1862 (12 Stat. 546), as a medicinal prepa- 
ration. 

This was an action against [Henry A. 
Smythe] the collector of the port of New 
York, to recover back certain duties alleged 
to have been illegally exacted. It was tried 
before tiie comrt, without a jury, upon an 
agreed statement of facts and oral evidence. 
The facts were as follows: The plaintiff 
[James DaJIet] imported an article known as 
"Angostura Bitters," put up in black glass 
bottles, each containing less than a quai't. 
The plaintiff, upon entry of the goods, re- 
ported them as aromatic or Ajigostura bit- 
ters, and claimed that they were subject to 
a duty of 50 per cent, ad valorem, under sec- 
tion 5 of the act of July 14, 1862 (12 Stat. 
546), which provides for that rate of duty on 
"aU pills, powders, tinctures, troches, or loz- 
enges, syrups, cordials, bitters, * * * or 
other medicinal preparations, or composi- 
tions, recommended to the public as proprie- 
tary medicines, or prepared according to 
spme private formula or secret art, as rem- 
edies or specifics for any disease or diseases 
or affections whatever, affecting the human 
or animal body." The appraisers, however, 
classified the article as "spirituous liquors, 
not otherwise enumerated," within section 2 
of the act of June 30, 1864 (13 Stat 202), 
which imposes a duty of 100 per cent there- 
on. This rate of duty the plaintiff paid, un- 
der protest, claiming that the goods were lia 
ble to only 50 per cent duty, because the 
chief component was not distilled spirits, and 
also because the article was a medicinal prep- 
aration, prepared by a secret method. An 
appeal was taken, and the decision of the 
defendant was sustained. Thereupon this 
action was brought The amount of the ex- 
cessive duties, according to the claim of the 
plaintiff, was admitted to be §3,728; and it 
was also stipulated, that, unless the goods 
were to be classified as a medicinal prepara- 
tion, prepared according to a private formula 

^ [Reported by Hon. Samuel Blatehford, Dis- 
trict Judge, and here reprinted by permission.] 
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or seci'et art, as a remedy or specific for dis- 
eases or affections affecting the human body, 
the judgment should he for the defendant. 

George St George, for plaintiff. 
Simon Towle, for defendant. 

BENEDICT, District Judge. The article 
here in question, known as "Angostura Bit- 
ters," cannot, in my opinion, be properly 
classified as a medicinal preparation, under 
the 5th section of the act of 1862. It is true, 
that it has been proved to be of some value 
as a remedy for some affections of the hu- 
man body, such as diarrhoea, but it cannot 
be said to be prepared as a remedy or spe- 
cific for disease, within the meaning of that 
act Its principal and characteristic use has 
been shown to be in bar-rooms, as a flavor- 
ing extract for mixed drinks. That is the 
piu'pose for which it is prepared and sold. It 
is not ordinarily sold by druggists, or pre- 
scribed by physicians as a remedy, but is im- 
ported mostly by liquor dealers, and sold by 
them and by grocers. The fact that it has 
some medicinal properties, is not sufficient to 
entitle it to be considered as a medicinal 
preparation, but its common, well-known, 
and principal mode of use, for which it is pre- 
pared and sold, must control its designation. 

The judgment will, accordingly, ,be for the 
defendant 



DALI.ETT (PALMER v.). See Case No. 10,- 
689. 



Case No. 3,546. 

DAIyL^IBTER v. FARMERS'. IMERCHANTS' 
& MANrUPACTTJRERS' FHIE INS. CO. 

[4 Cent Law J. 464, note.] ^ 

Circuit Court, W. T>. JMissouri. April Term, 
1877. 

JuBiSDicTioN — Foreign Corporations — Defec- 
tive Service of Process— Waiver. 

[1. Jurisdiction is not acquired of a foreign 
corporation by service of process upon an agent 
designated by it to receive process in pursu- 
ance of a state statute,] 

[Cited in SchoUenberger v. Phoenix Ins. Co., 
Case No. 12,476.] 

[2. A demurrer to a petition on the ground 
that it does not set forth facts sufficient to con- 
stitute a cause of action is an appearance which 
cures defective service of process.] 

At law. 

The plaintiff in this case is a citizen of the 
western district of Missouri, and the defend- 
ant is a corporation created imder the laws 
of the state of Ohio. The plaintiff had a 
summons issued, directed to the marshal of 
the eastern district of Missouri; and the 
same was served on the agent of the defend- 
ant corporation, appointed under the provi- 
sions of section 4 of the act of the general 
assembly of Missomi, approved March 23, 
1874, which requires all foreign insurance 

^ [Reprinted by permission.] 
6FED.CAS. — 71 



companies douig business in this state "to 
file with the superintendent of the insurance 
department a written insti-ument or power 
of attorney, duly signed or sealed, authoriz- 
ing some person, who shall be a citizen of 
this state, to acknowledge or receive service 
of process for and in behalf of such company 
in this state, and consenting that service of 
process upon such agent or attorney shall 
be taken and held to be as valid as if served 
upon the company according to the laws of 
this or any other state; whether such process 
is issued by any of the courts of this state 
or any of the courts of the United States." 

At the return term the defendant filed a 
demurrer, first to the jurisdiction of tbe 
court, on the ground that the defendant was 
not foimd here, and was not an "inhabitant" 
of the district when served with the process 
of the court, and, second, that the petition 
did not state facts sufficient to constitute 
a cause of action. The court sustained the 
demui-rer as to the first ground of objection, 
but held that the second ground of objec- 
tion,— viz., to the petition,— was such an "ap- 
pearance" in the case as to place the defend- 
ant in court for all purposes, and the demur- 
rer was accordingly overruled. The couit, 
on this point, cited Rippstein v. St Louis 
Mutual Life Ins. Co., 57 Mo. 86. 

[NOTE. This case is published in 4 Cent. 
Law J. 464, as a note to Stillwell v. Empire 
Fire Ins. Co., Case No. 13,449. Nowhere more 
fully reported.] 



DALLON (KELSEY V.). See Case No. 7,678. 



Case No. 3,547. 

DALLTOI V. BRECKBNRIDGE, Etc. 

[Brunner, Col. Cas. 210; ^ Cooke, 152.] . 

Circuit Court, D. Tennessee. 1812. 

Grant — Notoriety op Objects Called for. 
Necessary. — Plat and Survey to Explain 
Calls in Grant. 

1. The calls in an entry to be valid must be 
for some notorious object or for some point 
with reference to a notorious object so as to 
lead a person using reasonable diligence to the 
place located. 

2. For the purpose of showing mistake in the 
calls of a grant resort may be had to the plat 
and certificate of survey. 

This was an action of ejectment brought 
[by Dallum's lessee] to recover a tract of 
land on the south side of Duck river. The 
lessor of the plaintiff, claimed under a grant' 
fi'om the state of North Carolina, dated the 
7th day of April, 1790, calling for five thou- 
sand aa*es, "lying on the south side of Duck 
river, on both sides of Fountain creek, ad- 
joining Thomas Gill and Elijah Robertson's 
two tracts, numbers 1,043 and 1,045, begin- 
ning on Gill's northeast corner, at a red oak, 
walnut, and poplar, thence north thirty-five- 



* [Reported by Albert Brunner, Esq., and here- 
reprinted by permission.] 
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chains and twenty-five links to a poplar, 
Robertson's line, of number 1,043; thence 
west with said line forty-six chains to a red 
oali. Robertson's comer; thence north with 
said survey to William Gilbert's corner, in 
all two hundred and eighty-five chains and 
fifty links to an ash; thence west one hun- 
dred and sixty chains and seventy-five links 
to a stake; thence south one hundred and 
twenty-two chains to a stake in said Robert- 
son's line of number 1,045; thence east, with 
said line, sixteen chains to a stake, Robert- 
son's corner; thence south with said survey 
one hundred and ninety chains and seventy- 
five links to an ash; thence east one hundred 
and ninety chains and seventy-five links to 
the beginning." The plat and certificate of 
survey, attached to the grant, contained the 
same courses and distances; and the third 
line calls to run "north with said survey to 
William Gilbert's corner, and with said Gil- 
bert's survey, in all two hundred and eighty- 
five chains and fifty links, to an ash." No 
marked lines and corners were proved to ex- 
ist, except where the calls run with other 
surveys; nor did it appear that any actual 
survey was made. If the plaintiff was bound 
to stop at William Gilbert's comer, it would 
be far short of the two hundred and eighty- 
five chains and fifty links, and would not 
produce an interference with the defendants. 
But by doing so the plaintifE would not get 
his quantity of land, nor would he comply 
with a great many calls in his grant, as it 
respected the places where he was to adjoin, 
and run with Robertson's claims; 'bj run- 
ning the full distance of two hundred and 
eighty-five chains and fifty links, without 
regard to Gilbert's corner, he would comply 
with every call of the grqnt Gilbert's cor- 
ner is an ash, hickory, and beech; and the 
ash is marked as a comer on the south, east, 
and west sides. Gilbert's corner, at the other 
extremity of the line, is an ash, hickory, and 
dogwood. The defendant produced in evi- 
dence a grant of a younger date than that 
of the plaintiff, covering the land in dispute. 
He also produced an entry, for five thou- 
sand acres, upon which the gi-ant issued, 
calling to lie on the south side of Duck river, 
on Lytle's creek, beginning at a ti"ee marked 
L. D. and running up the creek, so as to in- 
clude a tree marked A. B. for complement 
Lytle's creek was proved to have been notori- 
ous at the date of the entry, but the exist- 
ence of the trees was not shown. 

* Grundy, Whiteside & Hayes, for plaintiff. 

We contend that the plaintiff has a right 
to run his whole distance called for, with- 
out regard to the corner of Gilbert. No rule 
is more universally settled than that if there 
be one incongruous or inconsistent call in 
an entry or grant, it shall be disregarded, or 
so construed as to give efficacy to the claim, 
provided by doing so consistency is produced 
in the rest of the calls. The grant calls to 
run "north to Gilbei't's corner, in all two 



hundred and eighty-five chains and fifty 
links." If the court and jury should be of 
opinion that we must stop this line at the 
corner of Gilbert, the consequence will be 
that scarcely any subsequent call in the 
grant can be complied with; whereas, by con- 
tinuing the course the full distance, con- 
sistency will everywhere prevail. But aban- 
doning this idea for the present, let us in- 
quire whether the grant is not sufficiently 
certain in another point to authorize the con- 
struction for which we contend? It is evi- 
dent that it was not intended to stop at the 
corner, or wherefore the expression "in all, 
two hundred and eighty-five chains and fifty 
links?" This expression is never used, ex- 
cept where it applies to more than one part 
of a line running the same course. If the 
object was to terminate the line at the cor- 
ner of Gilbert, the words would have been, 
"to Gilbert's corner, two hundred and eighty- 
five chains and flity links;" but when "in 
aU" is added, it evidently foUow^s that Gil- 
bert's corner is only spoken of as being on 
the line which is to run that distance, viz., 
"to Gilbert's corner, and from Gilbert's cor- 
ner, in aE two hundred and eighty-five 
chains and fifty links." Should there be, 
however, any difficulty upon this part of the 
subject, we have no hesitation in believing 
that we have a right to resort to the plat 
and certificate of survey, to ascertain what 
land was intended to be granted. It does not 
follow that in all cases, the words of the 
grant are to be pursued; because if It can 
be shown, even by parol evidence, where the 
survey was made, that will control the grant. 
The land really surveyed is that to which 
the claimant is entitied; and therefore if the 
person claiming can show where the smwey 
was made, by proving lines and corners of 
the svarv&y, although the grant may not cor- 
respond with them, yet the calls in the grant 
shall yield. The reason for this is obvious, 
and will even apply to cases where the cer- 
tificate of siurvey corresponds with the grant. 
No man shall be injm-ed by the act of offi- 
cers, over whom he has no control. If then 
a survey is made for a certain piece of 
land, but the surveyor in making out his 
certificate is guilty of a mistake as to ei- 
ther course, distance, or object, which mis- 
take is still continued in the grant, yet the 
party prejudiced will not be injm*ed by such 
error, and he will have a right to claim and 
hold his land as really surveyed. Tayl. 116; 
1 Johns. 495; 2 Hayw. 347; 1 Hay w. 378; Hkr- 
din, 369. It follows, therefore, that these 
mistakes of the surveyor or secretary will 
not prejudice the claimant; and that they 
may be rectified, upon a trial in ejectment, by 
parol proof. We would then ask whether 
the case now under consideration is not in- 
finitely stronger than any other produced? 
Here we do not rely upon parol proof, but we 
exhibit record evidence of the particular 
place where this land was surveyed, and 
where it was intended to lie. If the calls in 
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a grant include, by course, distance, or ob- 
ject, more land tban was really surveyed, if 
the error can be shown either by proof of 
the existence of marlied lines and corners, or 
by the production of the plat and certificate 
upon which the grant emanated, the person 
claiming title under a grant thus circum- 
stanced can only. hold in conformity with 
the survey. No person denies but that where 
marlced lines and corners can be shown they 
will conclusively designate the land appro- 
priated; and upon what principle is this idea 
bottomed? It is upon the principle that the 
survey, being that act which alone can au- 
thorize the emanation of the grant, shall be 
the a'iterion by which to ascertain the land 
really intended to be conveyed by the state. 
The superstructure cannot stand upon a 
broader or other ground than its foundation. 
K, then, to ascertain this point parol proof 
has been and can be admitted, it would seem ' 
to follow that a kind of testimony much less 
exceptionable cannot be rejected. The parol 
proof is to show where the lines and corners 
are; and sm'ely the certificate of the sur- 
veyor, acting in an ofilcial capacity, and 
which is also matter of record upon its being 
returned to the office of the secretary of state, 
is much higher and better evidence. 

Didiinson & Haywood, for defendants. 

Before we enter into an examination of the 
cases produced by the counsel for the lessor 
of the plaintiff, it will be necessary to consid- 
er a preliminary question. The decisions re- 
lied on were not made in this state, nor in any 
state where similar laws exist upon this sub- 
ject They recognize the principle that a 
claimant to land, if a mistake exists in the 
grant, may resort to parol proof, for the pur- 
pose of showing the land really surveyed. 
The reason why courts have proceeded in 
this way may be as is contended on the part 
of the plaintiff. Perhaps cases may occur 
where justice eaimot be done, unless some 
such mode of redress is attainable. In this 
state the legislature have pointed out the 
mode of redress, which can be sought by the 
party injm*ed. There exists an express stat- 
utory provision, declaring that where there 
shall be a mistake committed, either by the 
surveyor or the secretary of state, the person 
injured by such error may, upon application 
to the circuit court, by way of petition, have 
the error corrected, and his grant so amend- 
ed, as to be as it would have been If no mis- 
take or error had happened. If the legisla- 
ture conceived that these matters could be 
corrected by the respective judicial tribunals 
in the country, upon the trial of the cause in 
which the mistake occmTed, it was siu:ely 
useless to pass this statute. It would seem 
that the legislature intended to remedy an 
evil, not otherwise remediable. The right 
which courts of justice have to interfere in 
such cases, where no statute has passed on 
the subject, is, to say the best of -it, rather 
an assumption of power, intended to be ex- 



ercised for good purposes. So soon, there- 
fore, as the legislature prescribe a complete 
and ample mode of redress, that mode alone 
should be pursued. 

The case now under consideration comes 
within the act of assembly. The plaintiffs 
allege that the secretary in making out the 
grant deviated from the plat and certificate 
of sm-vey, by omitting, in the third line, the 
words "and along with his sm^vey." H the 
fact be so, it was an easy matter to remedy 
the omission, by adopting the course which 
the legislature have prescribed. This is nei- 
ther the place nor the occasion to ask redress. 
But if we are mistaken in this point, still we 
are safe upon another. The only cases where 
the party has been admitted to exhibit tes- 
timony for the purpose of varying the calls 
in the grant were where a marked line could 
be shown, evidencing thereby, conclusively, 
where the survey was in fact made. The 
gentiemen have not nor can they produce a 
solitary decision where such a course has been 
piursued, except in the case of an actual sur- 
vey. 1 Hayw. 22, 378. In the present in- 
stance no actual survey ever was made; and 
it cannot be that the calls in a grant can be 
corrected by showing a survey in idea. The 
plat and certificate of survey ought not, there- 
fore, to be received as evidence, to vary the 
calls in the plaintiff's grant. Viewing the 
subject in this light, and believing, as we do, 
that the plaintiff must resort alone to his 
grant to ascertain the land to which he has 
a legal titie, no great difficulty exists. It is 
a weU-settied rule, that where a marked line, 
or corner, or tree, or natural boundary, is 
called for, the line must run to such object 
without regard to either course or distance. 
2 Hayw. 3, 75, 139, 160, 183, 353. The call, 
therefore, in the plaintiff's grant to run "with 
Robertson's line to the corner of "William 
Gilbert," must terminate at the comer of Gil- 
bert, although the distance mentioned is not 
completed. By running in this way no inter- 
ference wiU be occasioned with the defend- 
ants. 

McNAIRY, District Judge (TODD, Circuit 
Justice, absent). I feel no sort of difficulty 
upon the questions arising out of the evidence 
in this cause. The defendant's entry can be 
of no avail; not only because it wants notori- 
ety, but because the objects called for want 
identity. To make an entry good, both these 
things must concur and exist. In general a 
call for a tree is not good; and indeed it 
never can be a good call, unless there is some- 
thing else in the entry leading the subsequent 
locator so near to the place where the tree is, 
that it will not be imposing an unreasonable 
degree of trouble on him to make search for 
it Every valid entry must contain such a 
degree of notoriety as to the objects called 
for, or such a description in relation to a no- 
torious object as wiU lead a subsequent in- 
quirer, who uses reasonable diligence and in- 
dustry, to the place located. The first call in 
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this entry is that the land shall lie on the 
south side of Duck river. This is a good call 
to show the part of the country where the 
land lies. The next call, to wit, on Lytle's 
creek, is stiU bringing you nearer to the place. 
The entry then calls to "begin at a tree 
marked D. L." This tree is not shown, nor 
is it established where the tree stood, if it 
ever existed. In this point of view the entry 
is void for want of identity. If the tree could 
be shown, perhaps, as the creek is only six 
miles long, it would not be unreasonable to 
require a subsequent locator to search for it 
But upon this point no opinion is given; it is 
not necessary that one should be given. It 
seems to me that the grant of the plaintifiE 
is sufficiently intelligible upon the face of it, 
without resorting to the plat and certificate 
of survey. It is undoubtedly true, as has 
been argued by the counsel for the defendant, 
that in general when an object is called for 
in a grant, the line must terminate at that ob- 
ject, whether it be a tree, marked line, or 
natural boundary, unless there be something 
else in the grant evidencing that the object 
is not called for as a termination of the line. 
In this case the use of the expression "in aU" 
shows that the grantee did not intend to stop 
at the comer of Gilbert. Where then must 
he stop? Surely at the end of the distance. 
But if this should be doubtful the question is 
disrobed of all its difficulty by resorting to 
the plat and certificate of sm-vey, which I 
have no hesitation in saying may be done. 
It is admitted, and very properly admitted, 
that if a mistake is alleged to exist in the 
calls of the grant, parol proof may be intro- 
duced to show where the lines were actually 
run; and the reason is much sti'onger in fa- 
vor of the admission of the plat and certifi- 
cate of smrs^ey. 
Verdict for the plaintiff. 
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Case "No. 3,548. 

DALTON V. JENNING-S. 

[12 Blatchf. 96; 1 Ban. & A. 256; 5 O. G. 
615; Merw. Pat. Inv. 142.]^ 

Circuit Court, S. D. New York. May 21, 1874.^ 

Patents— Novelty- and Invention — "Ladies' 
Haik Nets. " 

1. Tlie claim of the letters patent granted to 
Joseph Dalton, March 5th, 1872, for an "im- 
provement in ladies' hair nets," namely, "A 
head or hair net, composed of a main set of 
meshes fabricated of coarse thread, combined 
with an auxiliary set or sets of meshes fabri- 
cated of fine thread, substantially as described," 
covers broadly a head or hair net composed of 
a main set of meshes fabricated of coarse 

^ [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission. 
Merw. Pat. Inv. 142, contains only a partial re- 
port.] 

* [Affirmed in Dalton v. Jennings, 93 U. S. 
271.1 



thread, combined with an auxiliary set or sets 
of meshes fabricated of fine thread, without ref- 
erence to the degree of fineness of the finer 
threads, and without reference to the manner 
of tying the finer liireads to the coarse threads. 

2. The patented net, arrived at by taking a 
net of large squares made by large threads, 
and filling up partially the large squares by 
crossings of finer threads, is not a different net 
from one made by taking a net of small squares, 
sufficiently small to keep short hairs from pro- 
truding, such small squares being formed by 
fine threads, and all the threads of the net be- 
ing of uniform size, and substituting for each 
alternate fine thread, in both directions, a 
coarse thread, so as to arrive at a net like the 
patented net. 

3. Such a head or hair net, of small squares, 
sufficiently small to keep short hairs from pro- 
truding, such small squares being formed by 
threads which were so small as to be en- 
titled to be called fine threads, and were, 
at a certain and reasonable distance away, in- 
visible, all the threads of the net being of uni- 
form size, existed prior to the invention of Dal- 
ton; and, to substitute in it, for each alternate 
fine thread, in both directions, a coarse thread, 
and so produce the net of Dalton, does not 
produce a new article of manufacture, capable 
of sustaining a patent. 

[See note at end of case.] 

[This was a bill in equity by Joseph Dalton 
against Abraham G. Jennings to restrain in- 
fringement of letters patent No. 124,340, 
granted to complainant March 5, 1872.] 

John Van Santvoord, for plaintiff. 
Arthm: v. Briesen, for defendant 

BLATCHFORD, District Judge. This suit 
is brought on letters patent [No. 124,340] 
granted to the plaintiff, March 5th, 1872, for 
an "improvement in ladies' hair nets." The 
specification says: "This invention relates 
to a net composed of two or more sets of 
meshes, each formed from different sized 
threads, they being combined in a manner 
too fully described hereafter to need pre- 
liminary description. In the drawing, the 
letter A designates a hair net, which is com- 
posed of meshes, a, b, formed from different 
sized threads. The meshes, a, are formed of 
coax'se threads, and they are of considerable 
width, so that a net formed of these meshes 
alone, when placed on the head, would pei'- 
mit the short hair to proti-ude through it 
and it is, therefore, desirable to partially fill 
up these meshes by the secondary meshes, 
b. These secondary meshes are, by prefer- 
ence, made of very fine silk threads, so that 
the same are invisible when the net Is worn, 
and at the same time, by these secondary 
meshes, the hairs are effectually held down. 
The meshes, b, (when an auxiliary set is 
used,) are attached to the meshes, a, in the 
middle of their bars; and, when two or more 
sets are introduced, they are placed equi- 
distant or nearly so; and the two sets of 
meshes— that is, the main set, a, and aux- 
iliary set or sets, b,— are so formed and con- 
nected with each other that either set can 
be entirely broken away without destroying 
the other. If the fine meshes, or any of the 
same, are torn, therefore, each torn mesh 
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can be cut out without destroying the main 
fabric. The meshes a, as well as the meshes 
b, are, by preference, made of double 
sti-ands, which pass through each other, as 
shown in Fig. 2, they being fabricated in a 
manner well known to lace manufacturers; 
but I do not confine myself to the precise 
method of forming the meshes. They may, 
in some cases, be composed of three or more 
sti'ands, united by tying, in any manner, at 
the ties, and of varying qualities, and color 
of thread. The auxiliary meshes, when 
more than one set is used, may be arranged 
J at acute angles to the main meshes, and 
may, of preference, be grouped together." 
The claim is, "A head or hair net. composed 
of a main set of meshes, fabricated of coarse 
thread, combined with an auxiliary set or 
sets of meshes, fabricated of fine thread, 
substantially as described." There are six 
figures of drawings. Pig. 1 is a top or plane 
view of the patented net, and Fig. 2 an en- 
larged view of a few meshes of it, showing 
the manner in which the net is formed. Fig. 
1 shows squares, the outer edges of which 
are of large thread, and within each one of 
those squares are foiu: squares equal in size 
to each other, formed by the running of 
small threads parallel with the large threads, 
there being one small thread equidistant be- 
tn'een every two of the large threads. Fig. 
3 shows a like construction, with two smaU 
threads in the space between every two of 
the large threads, and dividing equally such 
space. Fig. 4 shows a like consti-uction with 
three small threads in the space between 
every two of the large threads, and dividing 
equally such space. Fig. 5 shows a like 
consti-uction with four small threads in the 
space between every two of the large 
threads, and dividing equally such space. 
Fig. 6 shows squares, the outer edges of 
which are of large thread, and two small 
threads crossing each other in each of such 
squares, but running through opposite cor- 
ners of such squares. 

It is very evident, that the inventor starts 
with a net formed of large squares by large 
threads, and then proceeds to partially fill 
up the lai'ge squares by crossing the large 
squares with finer threads. The idea of the 
finer threads is to keep short hairs from pro- 
truding through the lai'ge squares, and he 
says he prefers to have the finer threads so 
fine as to be invisible. The tenor of the 
specification and claim shows that the inten- 
tion was to have the claim cover broadly a 
head or hair net composed of a main set of 
meshes fabricated of coarse thread, com- 
bined with an auxiliai*y set or 'sets of meshes 
fabricated of fine thread, without reference 
to the degree of fineness of the finer threads, 
and without reference to the manner of ty- 
ing the finer threads to the coarse threads. 
The history of the steps which led to the 
making by the inventor of the net described 
in the patent, shows that he started with a 
net of large squares, made by large threads, 
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and fiUed up partially the large squares by 

crossings of finer threads. But the net thus 
arrived at was not a different net from what 
would have resulted if he had taken a net 
of small squares, suflaciently small to keep 
short hairs from protruding, such small 
squares being formed by fine threads, and 
all the threads of the net being of uniform 
size, and had substituted for each alternate 
fine thread, in both directions, a coarse 
thread, so as to arrive at a net like the pat- 
ented net. Now, such a head or hair net, 
of small squares, sufficiently small to keep 
short hairs from protruding, such small 
squares being formed by threads which were 
so small as to be entitled to be called fine 
threads, and were, at a certain and reason- 
able distance away, invisible, all the threads 
of the net being of uniform size, existed 
prior to the plaintiff's invention. It is de- 
fendant's Exhibit No. 10. In such a net, 
to substitute for each alternate fine thread, 
in both directions, a coarse thread, cannot be 
the production of a new article of manu- 
facture. Such substitution produces the 
patented net. It may be new, as a design, 
and may be entitled to be patented as a 
design. But it is not a new article of mahu- 
factiure. The specification sets forth, as the 
advantages of the patented net^ only the pre- 
venting of the protruding of short hairs, 
and the invisibility of the fine threads. But 
any person had a right to make defendant's 
Exhibit No. 10, of as fine threads as should 
be desirable, and to make it of uniform finer 
threads or of uniform coarser threads would 
involve no invention. As it stands, it wiU 
prevent short hairs from protruding. The 
substitution of alternate coarse threads in 
it for the fine threads has no effect, one way 
or the other, on the protruding of short hairs, 
or on the invisibility of the fine threads. No 
point of advantage, as between the patented 
net and defendant's Exhibit No. 10, is or can 
be suggested, except as to mere ornament or 
taste or outline, in pleasing the eye. The 
fabrics, as to utility, structure, inherent 
qualities, and mode of operation in use, are 
the same. The patented net, in view of the 
former net, has no patentability, if the claim 
of the patent is to be construed in the broad 
manner before suggested. 

If the claim, to sustain it in view of the 
former net, is to be limited to a claim to the 
combination of the two sets of threads when 
they are so connected with each other that 
either set can be entirely broken away with- 
out destroying the other, then the defendant 
has not infringed. The defendant's net, al- 
though it has a series of finer threads cross- 
ing each other between the coarse threads, 
so as to prevent short hairs from protrud- 
ing, does not have its threads so connected 
that either set can be entirely broken away 
without destroying the other. 

The bill must be dismissed, with costs. 

[NOTE. The complainant appealed to the su- 
preme court, where the deci'ee herein was af- 
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firmed; the court holding, per Mr. Justice Mil- 
ler, that "the patent of John Dalton for 'a 
head or hair net composed of a main set of 
meshes fabricated of coarse thread, combined 
with an auxiliary set or sets of meshes fabri- 
cated of fine tliread,' is Toid because there is no 
invention in it, and because various fabrics had 
been made and were in public use for a long 
time before his application, which are precisely 
and accurately described by Dalton in the speci- 
fication and claim of his patent." Dalton v. 
Jennings, 93 U. S. 271.] 



Case Ho. 3,549. 

DALTON et al. v. NELSON et ^1. 

[13 JBlatchf. 357;^ 2 Ban. & A. 225; 9 O. G. 
1112; Merw. Pat. Inv. 519.] 

District Court, S. D. New York. May 27, 1876. 

Patents — Isventiox — New Result — IsFniNGE- 
51 EXT— Steam Gauge Cock. 

1. The reissued letters patent granted to Oscar 
T. ICavle, assignee of Albert Bisbee, June 14th, 
1870, for a compression steam gauge cock (the 
original patent having been granted to said 
Bisbee, September 18th, 1855, and extended for 
seven years from September 18th, 1869,) are 
valid. 

2. The invention consisted in making one of 
the surfaces that meet to close the water way 
or steam passage, of a piece of vulcanized 
rubber, instead of making it of metal and fa- 
cing it with cork, or leather, or soft metal, the 
other surface being made of metal. The sub- 
stitution of the vulcanized rubber for the prior 
material produced a new result. 

3. The use, for one of the bearing surfaces, 
of vulcanized rubber intermingled with other 
materials, the whole forming one compound, is 
an infringement of the patent. 

[This was a suit in equity, brought by 
Henry L. Dalton and others against Charles 
Nelson and others, for alleged infringement 
of a patent] 

Solomon J. Gordon, for plaintiffs. 
Thomas W. Clarke, for defendants. 

SHIPMAN, District Judge. Letters patent 
[No. 13,563] for an improved steam gauge 
cock were issued to Albert Bisbee on Sep- 
tember 18th, 1855, were extended for seven 
years from September 18th, 1869, and were 
reissued [No. 4,027] on June 14th, 1870, to 
Oscar T. Earle, assignee of Bisbee. This is 
a bill in equity, in favor of the owners of the 
reissued letters patent, to restrain the de- 
fendants from an alleged infringement, and 
for an accotmt. Infringement and the nov- 
elty of the invention are denied by the an- 
swer. 

The alleged invention, which is a compres- 
sion steam gauge cock, was made by Mr. 
Bisbee in 1853, and consisted, in the language 
of the specification, "fii-st, in making one of 
the surfaces that meet to dose the water 
way or steam passage, of a piece of vulcan- 
ized rubber, -which is protected from spread- 
ing, or confined in metal, in such manner that 
but little more than its bearing or acting sur- 

^ [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



face is exposed;" and, secondly, in making 
tue other ssurface, which is of metal, in the 
form of a ring, "so that the rubber may be 
compressed by the same power more forcibly 
than if the metal surface were equal in area 
to that of the rubber." 

Prior to this invention, the opposing sur- 
faces of steam gauge cocks had been made 
of brass or other metal, which was speedily 
roughened or worn by the dirt or grit in the 
water. To remedy this difficulty, one of the 
surfaces was sometimes faced with leather 
or lead, but the steam soon destroyed the 
leather and corroded or cut away the surface 
of the lead. The joints leaked, and the cocks ' 
soon needed repair, whatever material was 
employed. The use of vulcanized nibber, as 
one of the bearing surfaces, overcame these 
difficulties. Its advantages are briefly ex- 
plained by one of ,the defendants' witnesses 
to have been, that, '.'being a rubber or elastic 
substance, it would not wear and grind as 
metal surfaces would; by its elasticity, it 
pressed upon the seat and easily made a tight 
joint; it has always answered just as well 
in hot water as cold; while metal surfaces 
and ground joints, in stop cocks, will not 
stand at all in hot water." The Bisbee code 
has proved to be of great value. It has 
superseded the use of pre-existing devices, 
has met with large sales, and "has answered 
its purpose perfectly." 

The main question in the case is as to the 
validity of the patent. The defendants have 
introduced a nmnber of devices which are 
claimed to have anticipated the plaintiffs' 
patent Of these, the valve patented by 
Albert FuUer was clearly antedated by the 
Bisbee invention. In neither one of the other 
prior inventions or prior publications was 
vulcanized rubber used as one of the surfaces 
to dose the steam passage. This fact raises 
the question which was considered by counsel 
to be the principal one in the case, viz.: Is 
the substitution of vulcanized rubber for 
cork, leather or soft metal, by which substitu- 
tion a substantially perfect gauge cock was 
first produced, the subject-matter of a valid 
patent? 

The difficulty whidi was to be overcome 
by the patentee was, to make a steam gauge 
cock which would not readily leak, and which 
would resist the action of steam. The result 
which he attained was the invention of a 
dui'able gauge cock, which, remained tight 
under various pressures and different uegrees 
of heat, and which did not get out of repair. 
This result was accomplished by the discovery 
of the fact, that highly vulcanized rubber, 
in consequence of its elasticity, would not 
be ground and abraded by water containing 
dirt or grit, and, in consequence of its dura- 
bility and non-coiTodible properties, would 
successfully endure and withstand the power 
of steam. In the year 1853, the peculiar 
adaptability of hard rubber to the varied 
mechanical purposes to which it has since 
been applied was mudi less understood than 
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it is at tlie present time. Tiie invenUon con- 
sisted in the practical application of tlie dis- 
covery, by such mechanical means that an 
efficient gauge code was produced. An at- 
tempt was made to show that this invention 
had been anticipated by the application of 
sheets of vulcanized rubber to the edges of 
the doors or plates of manholes of steam 
engines, and also upon the delivery valves of 
engines; but, the analogy between the edge 
of a gastet npon the plate of a manhole or 
upon a delivery valve, and one of the opposing 
surfaces of a compression steam gauge cock, 
which is necessarily opened and closed at 
frequently recurring intervals, and which 
should be so constructed as not to become 
leaky from the constant use to which it is 
subjected, is so remote, that a rubber gasket 
cannot, with propriety, be considered an 
anticipation of Bisbee's invention. The re- 
mark of Coltman, J., in Walton v. Potter, 
4 Scott's N. R. 91, seems to be applicable to 
this branch of the case: . "It appears to me, 
that it" (the plaintifE's invention) "is a very 
useful application and adaptation of a sub- 
stance, the properties and qualities of which 
for the purpose had never been known before, 
and, therefore, that it was properly the sub- 
ject of a patent" 

Again, the Bisbee invention comes within 
the principle which was enunciated in Hicks 
V. Kelsey, 18 WaU. [85 U. S.] 673. "The use 
of one material instead of another, in con- 
structing a known machine, is, in most cases, 
so obviously a matter of mere mechanical 
judgment, and not of invention, that it cannot 
be called an invention, unless some new and 
useful result, an increase of efficiency, or a 
decided saving in the operation, is clearly at- 
tained." Here, the substitution does not 
merely produce the same result in the same 
way, but produces a new result, differing 
from the former one so materially, that it 
might almost be said that the difference is 
one of kind and not of degree. The improve- 
ment was of such marked character, that 
the inference is, that the new device must 
have been the result of inventive thought, 
experiment and skill, rather than the result 
of mere mechanical judgment 

The defendants' device is an imitation of 
the plaintiffs' gauge cock, except that, in 
lieu of the vulcanized rubber, the defendants 
use the material which was patented by re- 
issued letters patent issued to Nathaniel 
Jenkins, August 3d, 1869. The daim of the 
patent is for "an elastic packing composed of 
at least four tenths of finely pulverized, 
refi-actory, earthy or stony material, inti- 
mately mingled with, and held together by, 
rubber prepared for vulcanizing, and then 
vulcanized, as and for the purpose described." 
The defendants have taken the principle or 
idea of the Bisbee invention, which was the 
production of a tight steam gauge cock by 
the -use of vulcanized rubber as one of the 
bearing surfaces, and the same material is 
used, in the same form and shape in which 
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it appears in the Bisbee invention. It is 
true, that other materials are intermingled 
with the vulcanized rubber, forming one com- 
poimd, but the vulcanized rubber of Bisbee 
is none the less used because other materials 
axe fused with it The infringement is mani- 
fest 

Let there be a decree for an injunction, and 
an account 
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Master and Servant— Neghgesce— Wire above 
Railroad Track i>r Street. 

p.. A wire stretched across a public street in 
a city, 16 feet 5 inches above the track of a, 
railroad, and about the height of a man's chin 
when standing- on the top of a freight ear, 
is not a structure against which a railroad 
company can be presumed to guarantee its 
employes from accidents.] 

[2. But, even if this were not true in the 
case of a wire put up by authority of the rail- 
road company, the receivers of the road are not 
liable for an accident caused by such a wire 
put up by other parties, and not connected to 
the railroad premises, nor owned, used, con- 
trolled, or known of by the railroad authorities.] 

[3. The death of a railroad employe, caused 
by a telephone wire stretched across the street 
about five feet above the tops of freight cars, 
must be considered as due in part to his own 
negligence and that of his coservants, where 
it appears that, being employed • in switching 
upon the street, and in the yards in its imme- 
diate vicinity, they had passed under the wire 
a number of times during the several weeks it 
had been in place, witliout reporting its exist- 
ence to their superiors.] 

[4. The failure of the yard master, who was 
the immediate superior of deceased, to report 
the wire, was not such gross and extraordinary 
negligence as to be an exception to the rule 
exempting the master from liability for negli- 
gence of coservants.] 

[This was an action by A. J. Dalton, ad- 
ministrator of Stephen Campbell, against the 
receivers of the Atlantic, Mssissippi & Ohio 
RaiU'oad Company, to recover damages for 
the death of said Campbell.] 

OPINION OF THE COURT. This is a pro- 
ceeding assimilated to the statutory one au- 
thorized by state law, to recover from the 
receivers of the Atlantic, Mississippi & Ohio 
Railroad (a road now in the custody of this 
court) damages to the amount of $5,000 for 
the death of Stephen Campbell, an employe 
of the receivers. The authorities of this rail- 
way have had permission firom the city of 
Norfolk, since 1857, to lay down their tracks 
in, and to run their cars along, the streets 
of the city, at a speed not exceeding the rate 
of five miles per hour. The following is the 
som'ce of this privilege: Resolution adopted 

^ [The opinion in this case is published from 
a copy certified by the clerk of the court from 
the records in his oflSoe.] 
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by the common council, January 26, 1857, 
and concurred in by the select council, Jan- 
uary 27, 1857: "That the Norfolk and Peters- 
burg Railroad Company be, and they are 
hereby, authorized and granted the right 
and privilege to enter upon and lay the track 
of their road in any and upon such of the 
streets of this city as the directors of said 
company may deem fit, proper, and presaibe 
for their use and pmposes, either in the load- 
ing or unloading of cars, as well as the tran- 
sit of cars, engines, and trains; on the ex- 
press condition, however, that the speed of 
their cars, engines, or trains shall not, with- 
in th"e Umits of the city, exceed a rate of 
five miles per hour." No power over the 
sti-eets, other than is embraced in this grant 
of privilege, is given. The train yard and 
terminal depot of the railroad are at the east 
end of Wide-Water street In the exercise 
of the privilege conferred by the city, the 
railway authorities have laid down a track 
from this train yard and depot along Wide- 
Water sti-eet nearly to its western terminus, 
and thence, by a cross street, northwardly 
into the yard and wharf of the Boston steam- 
ers. Branch tracks are also laid from the 
track on Wide-Water street, near its eastern 
end, into the yards and wharves, respec- 
tively, of the Clyde steamers and the New 
York steamers. The yards of these several 
steamship companies are inclosed by fences 
and gates, with beams across the tops of 
the gates, high enough, in each instance, to 
allow the smokestacks of the engines to pass 
under them clear; that is to say, at a greater 
or less number of feet above the tops of the 
freight cars di*awn by the engines. The 
heights of these several objects above the 
track of the raih-oad are, respectively, as 
follows: Height of walking boards on top 
of cars of the Atlantic, Mississippi & Ohio 
Railroad, 11 feet 5 inches. Height of smoke- 
stacks of the company's engines used on 
Wide- Water street, 14 feet 3^ inches. Height 
of top beam of gate entering Clyde's wharf, 
15 feet 7% inches. Height of gate enter- 
ing New York steamer's wharf, 14 feet 9% 
inches. Height of gate entering Boston 
steamer's wharf, 14 feet 9^ inches. The 
freiglit cars from one or two distinct roads 
are somewhat higher than those of the At- 
lantic, Mississippi & Ohio road. It may also 
be noted that the trains of the raiU'oad com- 
ing in from the country enter its train yard 
and depot just after passing an iron bridge 
under a gallows frame at the end of that 
bridge, which is 15 feet m inches above the 
track. From these figures it will be ob- 
served that the tops of the smokestacks of 
the engines are 2 feet 10^ inches higher 
than the walking boards of the Atlantic, Mis- 
sissippi & Ohio cars; that the gates of the 
New York and Boston steamers' wharves are 
both 3 feet 4^/^ inches higher; that the gal- 
lows frame of the company's iron bridge east 
of the" depot is 3 feet 814 inches higher; and 
that the gate of Clyde's wharf is 4 feet 
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2^^ inches higher than the top of the Atian- 
tic, Mississippi & Ohio cars. Some time 
about the 15th of September, 1880, a society 
of Norfolk cotton merchants put up a fire- 
alarm wire across Wide-Water street, towards 
its west end, near the point at which the 
track of the Atlantic, Mississippi & Ohio 
road leaves it in the direction of the Boston 
wharf. This was a private fire alarm in- 
tended for the protection of the cotton on 
the wharves near that point There is no 
ordinance of the city forbidding the erec- 
tion of such a wire, or req.uiring previous per- 
mission for its erection to be obtained, and 
no previous permission was obtained in this 
ease. This wire was placed at a height 
which was chin high to a man of medium 
stature standing erect on the top of the At- 
lantic, Mississippi & Ohio Railroad cars; 
that is to say, about five feet above the top 
of these cars, or 16 feet 5 inches above the 
raih:oad track. Stephen CampbeU, the de- 
ceased, was a switcher and coupler on the 
trains on Wide-Water street which ran be- 
tween the train yard and the Clyde, New 
York, and Boston steamers' wharves. He 
had been in the employment of the railroad 
authorities 12 years, and had been on this 
particular service 5 yeai*s. Part of his duty 
was to see when a train moved that all the 
cars intended to be taken were coupled, and 
then to stand forward on top of cars as a 
lookout and give signals to the engineer on 
the locomotive. On the 18th of October, 
1880, about 8 o'clock in the evening, as a 
train on which he stood was moving from the 
direction of the Boston wharf into Wide- 
AVater sti-eet on its way to the yard, this 
employe, the deceased, Stephen CampbeU, 
while standing on top of a car of the ti-ain, 
facing foi-ward towards the locomotive, was 
caught under the chin hy the fix-e-alarm 
wh-e before mentioned, which had been there 
erected across the street, thrown suddenly 
between two of the moving cars, down up- 
on the railroad ti-ack, and run over and in- 
stantly killed. The night was a bright moon- 
light night It was light enough for a saUor, 
John Burk, who happened to be on the side- 
walk of the street at the time, and who tes- 
tified in this case, to see the accident and 
how it occurred, and that the wire caught 
the deceased under the chin, and that he was 
standing erect at the time, and thrown down 
and killed. Campbell was a colored man. 

The testimony of Hardy, who was the mate 
of Campbell in the particular duties belong- 
ing to him in that service, and that of other 
employes who testified in this case, is that 
the men on the trains, in approaching that 
wire, were in the habit of catching it in their 
hands and lifting it over their heads as they 
passed. Hardy says that he did this sev- 
eral times; adding: "At the time I did it I 
never thought that it would be the occasion 
of any man's death by pulling any person 
off. I don't think the wire had been there 
over thirty days. I never said anything to 
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Stephen Campbell about it. It was just as 
bandy for me to lift it over my head in the 
daytime, never thinldng it would be the 
cause of any one's death." Hardy says that 
the deceased never mentioned the wire to 
him. The wife of the*deceased testifies that 
Campbell never mentioned the wire to her, 
or said that it was dangerous. Roberts, the 
night yard master, and immediate superior 
of Stephen Campbell, the deceased, testifies: 
"My attention was first called to the wire 
across Wide-Water street about two or three 
weeks before the accident,— may be longer. 
•Mind the wu:e, Mr. Roberts,' was frequently 
said to me by the ti-ain hands as we passed 
imder it, giving me notice before getting to 
it^ «! * * J suppose it would have been the 
business of any one that noticed it to report 
the condition of the wire." He added that 
he did not report it. Hickey, the engineer, 
testifies that he thought the wire was too 
low, and that he heard that it had been re- 
ported, as he supposes, to the yard master. 
He did not report it. Campbell, the de- 
ceased, Hardy, his mate, Roberts, the train 
yard master, and Hickey, the engineer, had 
all frequently passed under the wire, had all 
known that it was there for several weeks 
before the accident, and had neither of them 
made any complaint either to each other, or 
to any one else, that it was too low, or had 
made report of it to any of their superiors in 
authority. There is no proof that either of 
the receivers, the defendants in this pro- 
ceeding, knew of the existence of the wire, 
and no ground for believing that any subor- 
dinate officer of theirs, superior in grade to 
Roberts, had any knowledge of it There is 
no pretense that Stephen Campbell, the de- 
ceased, ever made complaint concerning the 
wire, either to the receivers, or to any of his 
superiors in ofiice, or to his equals among 
the employes, or to any one whatever. It is 
proper to add that it is not claimed that 
Stephen Campbell was other than sober at 
the time of the accident, or was other than a 
sober man and faithful servant 

I think the foregoing statement embraces 
all the facts material to the decision of the 
questions which control this case. The trains 
of the Atlantic, Mississippi & Ohio road, up- 
on which the deceased was employed, were 
not running upon premises owned and con- 
trolled by the railroad's own authorities. 
They were running by permission, upon the 
street of a city, full and complete jm'isdic- 
tion over which belonged to the government 
of the city. The wire which caused the acci- 
dent was not stretched across the property 
of the railroad, but across the property of 
the city. It was attached at each end to the 
property of private citizens. The wire did 
did not belong to the railroad company, and 
was not put up by them; it was put up by 
private individuals under the implied per- 
mission of the city, under a natural right not 
prohibited by any positive law. If the wire 
was an obstruction to the public in any re- 
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spect it was primarily the duty of the city 
of Norfolk to remove it. If it was an ob- 
struction, I think it cannot justly be con- 
tended that the authorities of the railroad 
would have had the right to remove it ex- 
cept upon the refusal of the city to do so. 

The case does not faU within the ruling of 
those numerous decisions of the courts re- 
quiring railroads to remove obstructions from 
then: own property and territory, from prem- 
ises entirely imder their ownership and con- 
trol. It is a case in which the accident hap- 
pened upon premises not belonging to the 
railroad. Ii; the recent case of an accident 
which happened to an animal from a defect 
—a hole— in the track of this railroad in this 
same Wide-Water street in this city, where 
demand was made upon the city for the dam- 
age resulting, the city, aclmowledging its re- 
sponsibility and primary liability, paid the 
demand, and then sued these receivers for 
the amount paid, basing its claim on the 
ground that they were bound to keep their 
track in good repair, and were responsible 
for leaving a dangerous hole in the track. 
See papers in Bx parte Dawley, filed in this 
Atiantic, Mississippi & Ohio case. Whether 
the receivers are bound in that case is a ques- 
tion now before me for decision; and I am 
of impression that, although the receivers are 
not bound for every structure that may be 
erected by the city or by individuals in Wide- 
Water street they are botmd to keep in good 
order the track which the railroad company 
has itself laid down for its own exclusive 
benefit and use by express permission of the 
city. But because the railroad authorities 
ai-e bound to keep its track, laid down in a 
public street, owned and controlled by them- 
selves, in safe condition as to the public, it 
does not follow that they are bound for all 
other structures in such a street, such as a 
telephone wire erected by permission of the 
city, attached at each end to private property, 
not owned or used by themselves, and not 
subject to their conti'ol. The distinction be- 
tween this case and those cited by coimsel 
for plaintiff is palpable. These cases are all 
cases of railroads or employers erecting or 
permitting structures on their own premises. 

The case of Chicago, B. & Q. R. Co. v. 
Gregory [58 111. 273] was one in which the 
railway company itself placed near its trade 
on its own property a mail catcher, by which 
the intestate of the plaintifE was struck and 
killed, at a place where two other accidents 
had happened from the same catise, after 
the company had had full notice. Certainly 
that was a very different case from the one 
with which we ai-e now dealing. In the 
sti'ong case for the plaintiff of Bessex v. 
Chicago & N. W. Ry. Co. [45 Wis. 477], the 
plaintiff was employed in the defendant's car 
shops at Fond du Lac to move cars upon the 
side tracks near such shops, and while assist- 
ing in moving a car by direction of the yard 
master, and pushing it along, and approach- 
ing some boards covering a small pile of Itun- 
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ber eighteen inches or two feet high, which 
was within three or four feet of the track 
and had heen there for a year or more, and 
not being able to pass between the pile and 
the car, he stepped npon a misplaced board 
covering the pile, which gave way, tlirowing 
him down under the car, and causing the in- 
jury complained of. The accident happened 
in the defendant's yard upon its own prem- 
ises. The pile of lumber had been placed 
there by the employes of the company, and 
had been habitually walked over exactly as 
plaintiff had attempted to do by numerous 
hands of the company for a year. It was a 
case in which great indifference was sho^vn 
to the safety, convenience, and comfort of 
the employes of the defendant; and yet the 
com-t decided nothing in the case except that 
the question, of negligence or not, was a 
proper one for the jury. In the case of 
liovejoy V. Boston & L. R. E.., 125 Mass. 79, 
where an employe on a moving train was 
killed by his head coming in contact with a 
post placed by the side of its track by the 
company, it was held, there was no negli- 
gence as to this post on the part of the de- 
fendant, though the post was erected by the 
company on its own premises for its own 
pm-poses, and could be removed at its own 
will. There was a like ruling in the case 
of Gibson v. Erie Ry. Co., 63 N. Y. 449, 
where the injury was sustained from the 
projecting roof of a depot building of the 
defendant, standing upon Its own premises 
and absolutely subject to its own control. 
The ground of the decision was, that this 
projection of the roof was a fact patent to 
all, well known to the deceased, and was one 
of the risks he assumed as an employe of the 
company. I need not adduce further cita- 
tions on this point The cases in the books 
all seem to apply to obstructions erected on 
the premises of the defendant railroad com- 
panies, either by the act or permission of the 
companies themselves. None of them seem 
to apply to obstructions erected in the public 
streets of cities or on other premises than 
those of the railroads, by persons who were 
strangers to the railroad authorities, for pur- 
poses either lawful or unlawful in them- 
selves. But assuming, for the sake of ar- 
gument, that a railroad company is just as 
responsible for obstructions erected in the 
public streets of a city in which it is per- 
mitted to run its trains, as if they were erect- 
ed upon its own premises and property, is 
the present case one In which railroad re- 
ceivers should be held responsible? As 
these receivers, living in distant cities, could 
not know personally of obstructions erected 
over their railroad track in a street in the 
city of Norfolk, except by report of their own 
employes, engaged in service in that street, 
and as there is no proof that any report of 
the erection of this wire was made to them, 
the negligence for which they would be re- 
sponsible in this case, if responsible at all, 
would be that of the deceased himself, or 
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of his coemployes. Hardy or Hickey or Rob- 
erts, in not so reporting; the last named 
being one grade higher than the deceased in 
the service. It is very clear that Hickey 
and Hardy were no more boimd to report 
the obstruction than Stephen Campbell him- 
self; and his sole claim for damages, there- 
fore, rests upon the theory that Roberts was 
negligent in not making report of the ob- 
struction. And so the question here is that 
of the responsibility of an employer for the 
supposed negligence of one employe as to 
another employe. 

The latest decision of the supreme court of 
the United States (that in Hough v. Railway 
Co., 100 TJ. S. 213) furnishes the genei-al 
principles of law wtiieh control this ease. 
There, the familiar and well-settied general 
doctrines are distinctiy admitted,— that he 
who engages in the employment of another 
for the performance of specified services and 
duties, for compensation, takes upon himself 
the natural and ordinary risks and perils in- 
cident to the performance of such services, 
and that there is no principle which should 
except from this rule the perils arising fi*om 
the cai-elessness and negligence of those who 
are in the same employment Wharton, in 
his work on Negligence (section 225), thus an- 
noimces the latter principle: "It is well set- 
tied that one who enters the service of an- 
other takes upon himself the ordinary risks 
of the employment in which he engages, in- 
cluding the negligent acts of his fellow work- 
man in the course of the employment" 
Pierce, in his work on Railroads (page 358), 
after giving the rule, adds the reason of it, 
as follows: "To extend the master's liability 
further, and hold him liable to his servants 
in like manner as to third, persons for negli- 
gent acts of fellow-servants, would, it has 
been deemed by the best judicial opinion, en- 
courage persons engaged in a common serv- 
ice to be less observant of each other's fidel- 
ity, and less disposed to report to the em- 
ployer instances of their incompetency and 
untrustworthiness." The broad principle, 
therefore, is that, while the employer is re- 
sponsible to the employed for the selection 
of competent employes for the particular 
services to which they are assigned, he is not 
in general responsible to their fellow-serv- 
ants for ordinary negligence in the perform- 
ance of those services. There are, of course, 
many exceptions to the rule, where the cir- 
cumstances of particular cases justify a de- 
parture from the genei-al principle; but the 
rule itself is recognized by all courts. One 
exception ' was that shown in the case of 
Hough V. Railway Co., already cited. The 
cowcatcher of an engine had got out of or- 
der, and the engineer had reported its condi- 
tion to the master machinist, who had prom- 
ised a number of times to rectify it, but had 
failed to do so; and an accident had finally 
happened from this cause, by which the en- 
gineer lost his life. Here was a case of ex- 
ceptionally gross negligence on the part of a 
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superior officer to ttie engineer, in a matter 
in which he was representative of the com- 
pany itself; and one of the Questions was 
whether the engineer, in consenting to go up- 
on the engine having this defective cow- 
catcher attached, had not waived his right to 
claim damages. The ruling of the court was 
that the questions of the company's negli- 
gence and of the engineer's contributory neg- 
ligence were such as should be given to a 
jm*y to decide; and that the engineer, by 
continuing in service, notwithstanding the de- 
fective machinery, after having been i^rom- 
ised that it should be repaired, did not ipso 
facto forfeit his right to damages. Every 
ease in the books, of exception to the general 
rule of the nonliability of the master to one 
servant for the negligence of another serv- 
ant, turns upon the particular and peculiar 
drcumstances in that especial case extraordi- 
nary enough to make it exceptional. Were 
there any such extraordinary features in the 
conduct of Koberts, in this case, as to make 
his conduct exceptional? Stephen Campbell 
had made no complaint to Koberts, and had 
not thought the existence of the wire, in the 
place where it was, a matter of sufficient im- 
portance for mention in ordinary conversa- 
tion. Hardy had made no complaint, and 
had treated the matter with like indiffer- 
ence. Roberts, although he had passed under 
the wire several times, and had been warned 
to stoop to it in passmg, had not regarded it 
as dangerous, or thought it his duty to report 
it In fact, there was no complaint of the wire 
by any one to any one, and no report of it 
by any employe of the company or other per- 
son to any officer of the company whatever. 
Not until a fatal accident had happened, did 
any person regard the cause of it with any 
serious consideration. I do not think, there- 
fore, that there was anything in the failure 
of Roberts to report the wire to the authori- 
ties so extraordinarily reprehensible as to 
make this case Ktceptional, and take it out of 
the operation of the general rule. But, be all 
that has been said just or not, I think the 
question above and before all others in the 
present case is whether the wire stretched 
aci-oss a public street of Norfolk at a height 
of some 16 feet 5 inches above the railroad 
track, was in fact an unlawful obstruction. 
What might be deemed an obstruction if 
found on a part of a railroad where passen- 
ger trains move at the rate of 40 miles an 
hour, and freight trains at the rate of 15 
miles, would not necessarily be so on the 
street of a city, where trains are required to 
move more slowly and cautiously, with the 
warning bell of the locomotive constantiy 
ringing, and at a speed not allowed to be 
more than 5 miles an hour. The object in 
sending the freight trains of this road into 
the city is that they may deposit or receive 
freight in the wharves of the steamers of the 
several lines which rvm in connection with 
the road; and these wharves are fenced by 
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enclosures the entrances to which are cov- 
ered by structures some 2 feet lower than 
this wire. The particular train on which this 
accident happened had, but a moment be- 
fore, emerged from the Boston wharf, and 
passed xmder a structure much lower than 
the wire. From the nature of their service. 
on these slowly and cautiously moving trains, 
running on a orowded street, the employes 
were required and accustomed to be on the 
lookout for aU such structm-es as might im- 
pede the street, whether permanent or tem- 
porary; and a court could not justiy pre- 
sume that the authorities of the railroad un- 
dertake to guarantee them against accidents 
from such objects. I do not think this guar- 
antee existed any more with reference to the 
wire which caused the accideut under consid- 
eration than it does with reference to the en- 
trances to the several wharves to and from 
which the ti-ains ran on which the deceased 
man was employed. To hold that the wii-e in 
question was an obstruction guaranteed 
against by the authorities of this road would 
be equivalent to requiring the removal of the 
gates forming the entrances to all the wharves 
into which their trains run in this city in con- 
ducting the heavy freight business of this 
road. Indeed, such a ruling would reach 
much further. To hold that a stinieture 16 
feet 5 inches above the track of a raiU'oad is 
unlawful and dangerous would be to require 
the railroads of the country to reconstruct 
every one of the hundreds and thousands of 
tunnels and metallic and covered bridges now 
on their lines. I would shrink fi-om such a 
ruling in any case; I must especially do so in 
this. 

The petition must be dismissed on several 
grounds: First, that a structure across a 
public street in a city, 16 feet 5 inches above 
the track of a railroad running there, is not 
one against which a railroad company can be 
presiuned to guarantee its employes from ac- 
cidents; second, that even if it could be re- 
garded as such, yet this wire, not being on 
the railroad premises, nor owned, nor used, 
nor put up, nor controlled, nor known of, i>7 
the authorities of this railroad, there can be 
no recovery against them for an injury sus- 
tained from it; and, third, if this wire had 
been an obstruction, the deceased employe 
was guilty of neglect in not reporting or com- 
plaining of it diu-ing the several weeks it was 
up brfore the accident happened; and the 
negligence of Roberts, his immediate supe- 
rior fellow employe, in not reporting it, was 
not of so extraordinary and gross a charac- 
ter as to make it an exception to the general 
rule that an employer does not guarantee 
one servant against the negligence of a fel- 
low servant in the performance of the duties 
in which they are regularly employed. Let 
the petition be dismissed, but without costs. 
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Case Wo. 3,561. 

BALY V. MAGUIRB. 

[6 Blatehf. 137.] ^ 

Circuit Court, S. JD. New York. May Term, 
1S68. 

Practice— Withdrawing Exhibits— Photo- 
graphic Substitutes. 
In this case, the court ordered the originals of 
printed exhibits, on file as parts of a deposi- 
tion, to be taken from the files for the pur- 
pose of being annexed to a commission, on con- 
dition that photographic fac-similes thereof 
should first be made and placed on file, in lieu 
of the originals, under the direction of the 
clerk. 

This was an action [by Augustin Daly 
against Thomas Maguire] for the infringe- 
ment of the copyright of a play. The deposi- 
tion of the defendant had been taken and 
filed. Annexed to it, as exhibits, were the 
printed programme of a performance at a 
theatre in San Francisco, and certain slips 
cut from newspapers published at that place. 
The plaintiff now applied for leave to take 
these exhibits from the files, and annex them 
to a commission which was about to be issued 
in the cause, for the examination of wit- 
nesses at San Francisco. 

BLATOHFOKD, District Judge. The ap- 
plication is granted on condition that the 
plaintife shall, under the direction of the 
clerk, first cause to be made and placed on 
file, in lieu of the original exhibits, photo- 
graphic fac-similes thereof. 
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DALY V. PALMER et al. 

[6 Blatdif. 256; 1 8 Am. Law Reg, (N. S.) 286: 
36 How. Pr. 206; 3 Am. Law Wv. 453.] ' 

Circuit Court, S. D. New York. Dec. Term 
1868. 

Copyright— "Dkamatio Compositions" Defined 

— Pantomime—Inphingesient— Sale op Infrin- 
ging Plax. 

1. What is meant by the provision in the 
copyright act of August 18, 1856 (11 Stat. 138), 
witich confers on the author or proprietor of a 
copyrighted dramatic composition, designed or 
suited for public representation, along with the 
sole right to print and publish it, the sole right 
to act, perform or represent it on a stage or 
public place, defined. 

2. A written play, consisting of directions for 
Its representation by action, without the use of 
spoken language by the characters, is a dra- 
matic composition, within that act. 

[Cited in Carte v. Duff, 25 Fed. 187.] 

3. The question of infringement of a copy- 
righted dramatic composition, considered. 

4. The case of D'Almaine v. Boosey. 1 
Younge & O. 288, cited and applied. 

5. Under the act of 1856, the author of a 
copyrighted dramatic composition is entitled to 
be protected against puracy, in whole or in part 
by representation. 

fCi^A ^° Henderson v. Tompkins, 60 Fed. 



^ [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permision.] 
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6. Where all that was substantial and mate- 
rial m a scene of a copyrighted play, a great 
part of such scene being represented by actions 
and not by spoken language, was used in the 
same order and sequence of events, and in a 
manner to convey the same sensations and im- 
pressions to those who saw it represented, held, 
that there was an infringement. 

f'^.i^?!^ i? Serrana v, Jefferson, S3 Fed. 
.MS;. Fuller v. Bemis, 50 Fed. 928. Fol- 
lowed in Daly v. Webster, 4 0. 0. A. 10, 56 
Fed. 483.] 

7. The true test of piracy, in respect to a 
copyright, defined. 

8. The sale of an infringing play to another, 
with a view to its public representation, makes 
the seller a participant in causing the play to 
be publicly represented. 

In equity. This was an application [by 
Augustin Daly] for a provisional injunction to 
restrain the defendants [Henry D. Palmer 
and Henry C. Jarrett] from the public per- 
formance and representation, and fi-om the 
sale for dramatic representation, of a scene 
called the "Railroad Scene," in a play called 
"After Dark." 

Thomas S. Alexander, WiUiam Tracy, and 
Joseph F. Daly, for plaintiff. 

William D. Booth and Thomas W. Clarke, 
for defendants. 

BLATCHFORD, District Judge. The plain- 
tiff is, by profession, a dramatic author, his 
business being to compose, write, and produce 
on the theatrical stage, dramatic composi- 
tions, commonly called plays. The defend- 
ants are the managers of a public place of 
theatrical amusement in the city of New 
York, called "Niblo's Garden." Before the 
1st of August, 1867, the plaintiff composed 
and wrote a dramatic composition called 
"Under the Gaslight," and on that day he 
took the proper steps to secure to himself' 
a copyright for the composition, under the 
provisions of the act of February 3, 1831 (4 
Stat 436), by depositing before publication, a 
printed copy of the title of the composition, 
as author and proprietor, in the clerk's office 
of the disti-ict court of the southern district 
of New York, where he resided at the time.' 
The composition was afterwards printed and 
published, and, within three months from its 
publication, he caused a copy of it, as printed 
and published, to be delivered to said clerk.' 

= NOTE [from original report in 3 Am. Law 
Rsv. 456]. The record of title may be made 
after representation as well as before. Roberts 
V. Myers [Case No. 11,906], case of the "Oc- 
toroon. But it must be made before publica- 
tion, otherwise the protection of the statute is 
lost. Baraett v. Crittenden [Id. 1,076], "Sys- 
tem of Bookkeeping." See, also, Jollie v. 
Jaques [Id. 7,437], case of the "Serious Family 
Polka;" Baker v. Taylor [Id. 782], case of the 
Sacred Mountains;" Wheaton v. Peters, 8 Pet. 
[33 U SJ 591, case of "Peters' Condensed Re- 
ports;" Dwight v. Appleton [Case No. 4,215], 
case of "Dwighfs Theology;" Ewer v. Coxe [Id. 
4,5M], case of the "American Dispensatory." 
■n''^^9r^? ^k'^^ original report in 3 Am. *Law 
Key. 456]. This delivery of the copy of the pub- 
lished book is a necessary prerequisite to claim- 
ing protection of the statute against unauthor- 
ized publication, except under § 9, act of 1831 [4 
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He also gave information of copyright being 
secured, by causing to be printed and inserted 
in the several copies published, the words 
prescribed by the 5th section of the act. 

The act of 1831 confers upon the author 
and proprietor of a dramatic composition, du- 
ly copyrighted, the sole right and liberty of 
printing, reprinting, publishing, and vending 
such composition, in whole or in part, for the 
term of twenty-eight years from the time of 
recording the titie of such composition in 
the manner directed by the act The act of 
August 18, 1856 (11 Stat. 138), provides, that 
any copyright thereafter granted under the 
laws of the United States, "to the author or 
proprietor of any dramatic composition, de- 
signed or suited for public representation, 
shall be deemed and taken to confer upon the 
said author or proprietor, his heirs and as- 
signs, along with the sole right to print and 
pubUsh the said composition, the sole right 
also to act, perform, or represent the same, 
or cause it to be acted, performed, or repre- 
sented, on any stage or public place, during 
the whole period for which the copyright is 
obtained." 

The bill alleges that the plaintiff's play was 
designed and suited for public representation; 
that it was represented for the first time on 
the 12th of August, 1867, -under his direction 
and for his benefit, at the New York Theatre, 
a public place of theatrical amusement in 



Stat. 438]. Ewer v. Cose FCase No. 4,5S4]; 
Wheaton v. Peters, 8 Pet. [33 U. S.] 591. But 
if the book is published in more than one volume, 
delivery of the first volume within the period 
limited by law, and of the others before action is 
brought, is held sufficient. Dwight v. Appleton 
[Case No. 4,215]. And if the book be not print- 
ed, the author may maintain his action for an 
infringement; and the acting of a play is not 
sucli a publication as to require the printed copy 
to be filed with the clerk. Roberts v. aieyers 
Ctd. 11,906]. The action for infringement of 
the author's rights, after deposit of title and be- 
fore the deposit of the book, cannot be main- 
tained under the statute. Keene v. Wheatley 
[Id. 7,644], Cadwalader, J"., 1860, U. S. Cir. Ct. 
Pa., ease of "Our American Cousin." These 
discrepancies disappear, when we consider, that, 
before publication by the author, he has a right, 
independent of the statute, to restrain any and 
every use of his work, except such as is fairly 
derived from him by the degree of publicity he 
may have given it. Keene v. Kimball, 82 Mass. 
[16 Grav] 545, case of "Our American Cousin;" 
Id., 2 Abb. Pr. (N. S.) 341, case of "Our Amer- 
ican Cousin;*' Boucicault v. Wood [Case No. 
1,6&3], cases of the "Octoroon," "Pauvrette," 
and "Colleen Bawn." And even filing the title 
gives an equitable right, which a chancery court 
of the United States will protect till the acts 
required for perfecting the legal title can be 
done. Pulte v. Derby [Case No. 11,465], case of 
"Homeopathic Domestic Physician." After 
publication the author must rely on the statute 
only. .TefiEries v. Boosey, 4 H. L. Cas. 815. and 
cases cited; "Wheaton v. Peters, 8 Pet. [33 U. 
S.] 591, 662. See, also, Clayton v. Stone [Case 
No. 2,872], case of the "Commercial Advertiser ;"^ 
Blunt V. Patten [Id. 1,580], case of "Chart of 
Nantucket Shoal;" Stowe v. Thomas [Id. 13,- 
514], translation of "Uncle Tom's Cabin." A 
very full discussion of the subject of property in 
uupablished manuscripts is to be found in "Wool- 
sey V. ,Tudd, 4 Duer, 379, which was a case of 
publication of private letters. 
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New York, and was thenceforward represent- 
ed there for eight consecutive weeks; that it 
met with great success, attracted crowds of 
persons, and was pecuniarily profitable to 
the plamtifiE to a large amount; that the par- 
ticular cause of such success was what was 
commonly called, after such public perform- 
ance, the "Railroad Scene," at the end of the 
third scene of the fourth act, in which one of 
the characters is represented as secured by 
another, and laid helpless upon the rails of a 
railroad track, in such manner, and with the 
presumed intent, that the railroad train, mo- 
mentarily expected, shall run him down and 
Idll him, and, just at the moment when such a 
fate seems inevitable, another of the char- 
acters ceoitrives to reach the intended victim, 
and to drag him from the track as the ti'ain 
rushes in and passes over the spot; that this 
incident arid scene was entirely novel, and 
unlike any dramatic incident known to have 
been theretofore represented on any stage, or 
Invented by any author before the plaintifiC so 
composed, produced, and represented the 
same; that the playing of said composition 
and scene caused the same to become famous 
in all parts of the United States and Canada, 
and in England; that the chief value of the 
composition and its popularity depend upon 
said "railroad scene;" that it was repeatedly 
produced and represented by and for the ad- 
vantage of the plaintiff, in many cities and 
towns of the United States and Canada,* to 
the profit of the plaintiff; that, before learn- 
ing of the alleged , wrongs mentioned in the 
bill attempted by the defendants, the plain- 
tiff had made ai'rangements for representing 
the play dramatically at New York, and in 
various places in the United States, during 
the present winter and the approaching spring; 
that he accordingly commenced to represent 
the play at the New York Theatre, in the city 
of New York, on the 4th of November, 1868; 
that, soon after the production, representa- 
tion, and printing of the play in the United 
States, one Dion Boucicault, a dramatic au- 
thor and actor and theatrical manager, a sub- 
ject of Great Britain, residing in England, 
procured a copy of said play by some means, 
and, without the knowledge or consent of the 
plaintiff, prepared therefrom a play, which 
he called "After Dark," in which play he 
introduced several of the scenes and inci- 
dents of the plaintiffs play, varying them 
slightiy, but following in them the invention 
and plan of the plaintiff's play, in a manner 
which was intended to differ from it only 
slightiy, so as colorably to be a different 
work, while substantially retaining the at- 
tractive features of the plaintiff's play, and 
which contained, with 'only colorable varia- 
tions, the said "railroad scene," of the plain- 
tiff's play, substituting for the surface rail- 

*NOTE [from original report in 3 Am. Law 
Rev. 457J. The value of the piece in Canada 
could not be material to the issue, and it may 
be questioned if the rights of the English author 
in Canada can be affected by a decision here. 
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road an underground railroad, for the res- 
cuer of tlie victim to be Idlled on the railroad 
a man for a woman, for the raili'oad station 
in which the rescuer was confined a cellar, 
and for the breaking down a door to escape 
and I'escue the victim the breaking down a 
wall or the door in a wall; that the work of 
Boucicault is a palpable imitation of the 
plaintiff's said "railroad scene," and is pla- 
giarized therefrom, and put into the play 
called "After Dark," by Boucicault, for the 
pm-pose of obtaining the pecuniary benefit 
which might otherwise result to the plaintiff 
from the representation of his play; that the 
play of "After Dark" was performed in Eng- 
land without the plaintiff's consent,^ to the 
great profit of Boucicault, and was indebted 
for its success and profit to such imitation of 
said "railroad scene;" that Boucicault has 
sent copies of his play, containing such pla- 
giarism of said "railroad scene" to the defend- 
ants in the United States, for sale and pei'- 
formance for his own profit, and several cop- 
ies of it are in the defendants' possession; 
that the defendants are intending and have 
announced their pm-pose, to perform such 
play called "After Dark," publicly on the 
stage, at Niblo's Garden, in New York, on the 
16th of November, 1S6S, and every night 
thereafter, tiU further notice, without the con- 
sent of the plaintiff; that such play, and the 
plagiarism of said "railroad scene" are being 
rehearsed at Niblo's Garden, under the direc- 
tion of the defendants, with a view to such 
public performance thereof; and that the de- 
fendant Palmer, acting for Boucicault, is 
about to sen copies of the play called "After 
Dark," with said plagiarized scene, to other 
persons in the United States, to be publicly 
represented. The bill prays for an injunc- 
tion to restrain the defendants from the pub- 
lic representation, and from the sale for dra- 
matic representation, of the said "railroad 
scene" in "After Dark." 

The defence to the application, on the facts, 
is confined to showing, by afiidavits, that 
the following matters were known prior to the 
taking out by the plaintiff of his copyright, 
namely, the representation on a stage of a 
train of ears drawn by a locomotive engine 
on- a railroad; a like representation wherein 
the train appeared to run over a man lying 
on the track; and a like representation 
wherein the train appeared to run over a man 

' NOTE [from original report in 3 Am. Law 
Rev. 45SJ. In the absence of an internation- 
al copyright, the performance of an English play 
iu England, without the consent of an Amer- 
ican author, seems immaterial. The English 
copyright act (7 & 8 Viet. c. 12, § 19) requires 
the first publication or representation of a work, 
except such works as come within that statute, 
to be made in England, in order to have legal 
protection there. Boucicault v. Delafield, 33 
r.aw Tour. rx. S.) 38, case of the "Colleen 
Bawn," a play written, copyrighted, and first 
performed, by an English author, then a resident 
of the United States, within the United States, 
never printed by the author's consent, subse- 
quently copyrighted in England, where the vice 
chancellor held the English copyright bad. 



lying on the track, who had been thrown 
thereon in a helpless condition by another of 
the characters, in order that he might be run 
over and killed. A story called "Captain 
Tom's Fright," in "The Galaxy" for Marcli 
15th, 1867, is also adduced to affect the valid- 
ity of the plaintiff's copyright." There is no 
answer to the bill, nor is there any denial 
of the allegations that Boueicaiilt procm'ed a 
copy of the plaintiff's play and prepared 
therefrom the "railroad scene" In the play of 
"After Dark," and intended that the latter 
should only be colorably different from the 
"railroad scene" in the plaintiff's play, by 
making the substitutions before mentioned, 
and that the "railroad scene," in the play of 
"After Dark," was plagiarized by Boucicault 
from the "railroad scene" in the plaintiff's 
play. 

In the plaintiff's play, there is a surface 
railroad, with a railroad station, and a sig- 
nal-station shed, or store-room. A signal 
man appears, and a woman named Laura. 
At the request of Laura, the signal man 
locks her in the shed. There are some axes 
in it. One Snorkey then appears. The sig- 
nal man then goes off. One Byke then en- 
ters, with a coil of rope in his hand, and 
throws it over Snorkey, and tightens it 
around his arm, and coils it around his legs, 
and then lays him across the track and fas- 
tens him to the rails, and goes off, having, 
by language, given it to be understood that 
the intention is that Snorkey shall be run 
over by the train and killed. Laura, from a 
window in the shed, sees what is done. The 
steam whistle of the train is heard. She 
takes an axe and strikes the door. The whis- 
tle is heard again, with the rumble of the 
approaching train. She gives more blows on 
the door with the axe, it opens, she runs and 
unfastens Snorkey, the lights of the engine 
appear, and she moves Snorkey's head from 
the track as the train rushes past. This in- 
cident occupies the whole of the third scene 
of the fourth act There is a good deal of 
conversation, first, between the signal man 
and Laura, and then between Snorkey and 
the signal man, and then between Byke and 

"NOTE [from original report in 3 Am. Law 
Rev. 434]. The outline of this story may be 
given as follows: Captain Tom is engineer on a 
railway in charge of a construction gang. His 
gang mutinies one night, bis arms are taken 
from him, and he is knocked down senseless. 
When he recovers, he finds he is bound and laid 
on the gi'ound, an icon bar under his head, an- 
other under his legs. By degrees, he finds that 
he is fastened to the rails of a track on the side 
of a river, near a bridge, which is under repair 
by Captain Tom's gang. He wonders if the 
train has passed, due at eleven o'clock p. m. He 
sees, far over the prairie, the head-light of the 
locomotive, like a distant star. He screams for 
help and hears only the mutineers carousing. 
Thd train comes nearer and nearer, the bridge 
trembles at its approach, the lights glare in his 
eyes, the hot breath of the engine is in his face. 
He swoons from terror. The wheels are within 
a foot of his head. The engine and train had 
passed on a side track, temporarily laid down for 
the repairs of the bridge, while Captain Tom was 
tied on the straight track of the road. 
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Snorkey, and then between Laura and Snor- 
key. There are stage directions for Laura 
to go into the shed, for the signal man to 
lock her in, for Snorkey to enter, for the sig- 
nal man to go off, for Byke to enter with 
the 'coil of rope, for Byke to throw the coil 
over Snorkey, and tighten the rope around 
Snorkey's arm and coil it around his legs, 
for Byke to lay Snorkey across the track, 
and fasten him to the rails, for Byke to go 
off, for the steam whistle to he heard, for 
blows at the door to be heard, for the steam 
whistle to be heard again, with the rumble 
of the train, for more blows on the door to 
be heard, for the door to open, for Laura to 
appear with the axe in her hand, for her to 
run and unfasten Snorkey, for the lights of 
the engine to be seen, for Laura to take 
Snorkey's head from the track, and for the 
train to rush past These stage directions 
are separate and apart from the conversa- 
tion, and are in italics and in parentheses, 
at the appropriate places in the progress of 
the scene. The substance and purport of the 
successive eonvei-sations in the scene are, 
that Laura requests the signal man to lock 
her in the shed, and he consents, that Snor- 
key requests the signal man to stop by sig- 
nal the expected train, and he refuses, that 
Byke gives Snorkey to understand that he 
is to be run over and killed by the train, and 
that Snorkey requests Laura to break down 
the door and release him. The idea is also 
conveyed, by the language in the scene, that 
Byke is about to commit robbery and murder 
at Laura's house, and that Snorkey is try- 
ing to give information of the fact 

In the play of "After Dark," the "railroad 
scene" is in the third act In the first scene 
of that act, one Gordon Ohumley is rendered 
insensible by drugs, and one Old Tom is 
thrown by force into a wine vault In the 
second scene of that act. Old Tom is repre- 
sented as in the vault There is an orifice 
in the vault, which opens upon the track 
of an underground railroad. The rumbling 
of cars is heard, and lights flash through the 
orifice. Old Tom, through a door into an 
adjoining vault, sees two of the characters 
carry Ohumley, and break a hole through 
a waU, and pass the body of Ohumley 
through the hole, for concealment, as he sup- 
poses, in a well or vault Old Tom then 
finds an iron bar, and resolves to attempt 
. escape, by enlarging the orifice in the wall 
opening on the railroad. Then follows scene 
third. The railroad is seen, with a circular 
orifice which ventilates the cellar in which Old 
Tom is. The body of Ohumley is seen lying 
acro^ the rails, and the arm of Old Tom, 
and then his head, are passed through the 
orifice. For this much of the scene there are 
only stage directions, without spoken words. 
The following is a verbatim copy of the rest 
of the scene, the parts in parentheses being 
stage directions: "Old Tom. About four 
courses of bricks will leave one room to pass. 
What is that on the line? There is some- 
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thing, surely, there. (A distant telegraph 
alai'm rings. The semaphore levers play, 
and the lamps -revolve.) Great Heaven! 'tis 
Gordon. I see his pale upturned face— he 
lives' Gordon! Gordon! I'm here. He does 
not answer me. (A whistle is heard, and dis- 
tant train passes.) Ah! murderers. I see 
their plan. They have dragged his insensible 
body to that place, and left him there to be 
killed by a passing train. Demons! Wretch- 
es! CHe works madly at the orifice. The 
bricks fall under his blows. The orifice in- 
creases. He tries to struggle through it) 
Not yet Not yet (The alarm rings again. 
The levers in the front play. The red light 
bm-ns, and a white light is turned to L. H. 
tunnel. The wheels of an approaching train 
are he&d.) Oh, heaven! give. me strength- 
down— down. One moment! ,(A large piece 
of wall falls in, and Old Tom comes with it) 
See, it comes, the monster comes. (A loud 
rumbling and crashing sound is heard. He 
tries to move Gordon, but seeing the loco- 
motive close on him, he flings himself on 
the body, and, clasping it in his arms, rolls 
over with it forward. . A locomotive, fol- 
lowed by a train of carriages, rushes over 
the place, and, as it disappears. Old Tom 
frees himself from Ohumley, and gazes after 
the train.)" The play of "After Dark" has 
never been published by Boucicault, al- 
though printed by him for private use. 

The first inquury is, what is meant, in the 
act of 1856, by a "dramatic composition," 
what is meant by the "public representation" 
of a dramatic composition, and what is 
meant by the right to "act, perform, or rep- 
resent" a dramatic composition, on a "stage 
or public place." The act of 1856 confers 
on the author or proprietor of a copyrighted 
"dramatic composition, designed or suited 
for public representation," the sole right of 
acting, performing, or representing the same 
on a stage or public place, in addition to the 
sole right to print and publish such composi- 
tion. The latter right must be considered as 
being conferred by the act of 1831, for, al- 
though that act only speaks of a copyright 
for a "book or books, map, chart, musical 
composition, print, cut, or engi*aving," yet 
under the language of the act of 1836, a 
"dramatic composition, designed or suited for 
public representation," must be regarded as 
embraced within the act of 1831. 

A composition, in the sense in which that 
word is used in the act of 1856, is a written 
or literary work invented and set in order. 
A dramatic composition is such a work in 
which the narrative is not related, but is 
represented by dialogue and action. When 
a dramatic composition is represented, in 
dialogue and action, by persons who repre- 
sent it as real, by performing or going 
through with the various parts or characters 
assigned to them severally, the composition 
is acted, performed, or represented; and, if 
the representation is in public, it is a public 
representation. To act in the sense of the 
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statute, is to represent as i-eal, by counte- 
nance, voice, or gesture, that wWdi is not 
real. A character in a play tvIio goes 
through with a series of events on the stage 
■without speaMng, if such be his part in the 
play, is none the less an actor in it than one 
who, in addition to motions and gestures, 
uses his voice. A pantomime is a species 
of theatrical entertainment, in which the 
whole action is represented by gesticulation, 
without the use of words. A written work, 
consisting wholly of directions, set in order 
for conveying the ideas of the author on a 
stage or public place, by means of characters 
who represent the narrative wholly by ac- 
tion, is as much a dramatic composition de- 
signed or suited for public representation, 
as if language or dialogue were used on it to 
convey some of the ideas. The "railroad 
scene," in the plaintifE's play, is undoubtedly 
a dramatic composition. Those parts of it 
represented by motion or gesture, without 
language, are quite as much a dramatic com- 
position, as those parts of it which are rep- 
resented by voice. This is true, also, of the 
"raih-oad scene" in "After Dark." Indeed, 
on an analysis of the two scenes in the two 
plays, it is manifest that the most interest- 
ing and attractive dramatic effect in each is 
produced by what is done by movement and 
gestm-e, entirely irrespective of any thing 
that is spoken. The important dramatic ef- 
fect, in both plays, is produced by the move- 
ments and gestures which are prescribed, 
and set in order, so as to be read, and which 
are contained within parentheses. The 
spoken words in each are of but trifling 
consequence to the progress of the series of 
events represented and communicated to the 
intelligence of the spectator, by those parts 
of the scene which are directed to be repre- 
sented by movement and gesture. The se- 
ries of events so represented, and communi- 
cated by movement and gesture alone to the 
intelligence of the spectator, according to the 
directions contained in parentheses, in the 
two plays in question here, embraces the con- 
finement of A. in a receptacle from which 
there seems to be no feasible means of 
egress; a railroad track, with the body of B. 
placed across it, in such manner as to in- 
volve the apparently certain destruction of 
his life by a passing train; the appearance 
of A. at an opening in the receptacle, from 
which A. can see the body of B.; audible in- 
dications that the train is approaching; suc- 
cessful efforts by A., from within the recep- 
tacle, by means of an implement found with- 
in it, to obtain egress from it upon the track; 
and the moving of the body of B., by A., 
from the impending danger, a moment be- 
fore the ti-ain rushes by. In both of the 
plays, the idea is conveyed that B. is placed 
intentionally on the track, with the pm^pose 
of having him killed. Such idea is, in the 
plaintiff's play, conveyed by the joint medi- 
um of language uttered, and of movements 
which are the result of prescribed directions, 
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while, in Boucicault's play, it is conveyed 
solely by language uttered. The action, tlie 
narrative, the dramatic effect and impres- 
sion, and the series of events in the tv\'o 
scenes, are identical. Both ai-e dramatic 
compositions, designed, or suited, for public 
representation. It is true that, in one, A. 
is a woman, and, in the other, A. is a man; 
that, in one, A. is confined in a surface rail- 
road station shed, and, in the other, A. is 
confined in a cellar abutting on the track; 
that, in one, A. uses an axe, and, in the oth- 
er, A. uses an iron bar; that, in one. A. 
breaks down a door, and, in the other, A. 
enlarges a cu-eular hole; that, in one, B. Is 
conscious, and is fastened to the rails by a 
rope, and, in the other, B. is insensible, and 
is not fastened; and that, in one, there is a 
good deal of dialogue during the scene, and, 
in the other, only a soliloquy by A,, and no 
dialogue. But the two scenes are identical 
in substance, as written dramatic composi- 
tions, in the particulars in which the plain- 
tiff alleges that what he has invented, and 
set in order, in the scene, has been appropri- 
ated by Boucicault 

Nor is this a case of first impression. An 
arrangement of musical notes, forming a 
tune or air, is a musical composition; and 
the author who has invented it, and set it in 
order, and copyrighted it, is entitled to pro- 
tection. The extent of that protection has 
been the subject of judicial interpretation.* 
In the ease of D'AJmaine v. Boosey, 1 
Younge «& G. 288, the plaintiffs, proprietors 
of the copyright of an opera of Auber's, and 
also of another copyright of the overture of the 
same opera, and also of another copyright of 
the airs of the same opera, filed a bill in equity 
to restrain the defendant from infringing 
such copyrights. The defendant had pub- 
lished several of the airs, with some altera- 
tions, in the shape of quadrilles and waltzes. 
It was claimed, on the part of the defend- 
ant, that his work was merely an adaptation 
of the original, and, therefore, not a piracy. 
But the court (Lord Chief Baron Lyndhurst) 
held, that if the defendant had published the 
original air, though with adaptations and 
harmonies, or for different instruments, it 
was a piracy, and that it was not like the 
case of an abridgment of a book, where the 
purpose of the abridgment was distinct from 
that of the work from which it was taken. 
On this subject, the court says: "It is ad- 
mitted that the defendant has published por- ' 
tions of the opera containing the melodious 



^ NOTE [from original report in 3 Am. Law 
Rev. 463]. There may be a copyright, as in 
the case of the "Low-Backed Car," where the 
author wrote words, accompaniment, and pre- 
lude, to the old air of the "JoIIv Ploughboy." 
Lover v. Davidson, 1 0. B. (N. g.) 182; or, as 
in ihe ease of "Pestel,"' where an author wrote 
words for an old air, and got a friend to write 
an accompaniment, and then entered the whole 
at Stationer's Hall. It was held, his assignee 
had copyright in the accompaniment. Leader 
V. Purday, 7 C. B. 4. 
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parts of it; that he has also published entire 
airs; and that, in one of his -waltzes, he has 
introduced seventeen bars, in succession, con- 
taining the whole of the original air, al- 
though he adds fifteen other bars which are 
not to be found in it Now, it is said that 
this is not a phracy, first, because the whole 
of each air has not been taken; and, second- 
ly, because what the plaintiffs purchased 
was the entire opera, and the opera consists, 
not merely of certain airs and melodies, but 
of the whole score. But, in the first place, 
piracy may be of part of an air, as well as of 
the whole; and, in the second place, admit- 
ting that the opera consists of the whole 
score, yet, if the plaintiffs were entitled to 
the whole, a fortiori, they were entitled to 
publish the melodies which form a part. 
Again, it is said that the present publication 
is adapted for dancing only, and that some 
degi-ee of art is needed for the purpose of so 
adapting it, and that but a small part of the 
merit belongs to the original composer. That 
is a nice question. It is a nice question what 
shall be deemed such a modification of an 
original work as shall absorb the merit of 
the original in the new composition. No 
doubt such a modification may be allowed 
in some cases, as in that of an abridgment or 
a digest Such publications are, in their na- 
tm'e, original. Their compQer intends to 
make of them a new use,' and not that which 
the author proposed to make. Digests are 
of great use to practical men, though not so, 
comparatively speaking, to students. The 
same may be said of an abridgment of any 
study; but it must be a bona fide abridg- 
ment, because, if it contains many chapters 
of the original work, or such as made that 
worlc most saleable, the maker of the abridg- 
ment commits a piracy. Now, it will be 
said, that one author may treat the subject 
very diffei*entiy from another who wrote be- 
fore him. That observation is true in many 
cases. A man may write upon morals in a 
mannei* quite distinct from that of others 
who preceded him; but the subject of music 
is to be regarded upon very difi'erent princi- 
ples. It is the ah? or melody which is the 
invention of the author, and which may, in 
such case, be the subject of piracy; and you 
commit a piracy, if, by taking, not a single 
bar, but several, you incorporate in the new 
work that in which the whole meritorious 
part of the invention consists. * * * Now, 
it appears to me, that if you take from the 
composition of an author all those bars con- 
secutively which form the entire air or melo- 
dy, without any material alteration, it Is a 
piracy; though, on the other hand, you 
might take ' them in a different order, or 
broken by the intersection of others, like 
words, in such a manner as should not be a 
ph'acy. It must depend on whether the air 
taken is substantially tiie same with the 
original. Now, the most unlettered iu music 
can distinguish one song from another, and 
the mere adaptation of the. aur, either by 

6FED.CAS. — 72 
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changing it to a dance, or by transferring it 
from one instrument to another, does not, 
even to common apprehensions, alter the 
original subject The ear tells you that it 
is the same. The original air requires the 
aid of genius for its consti'uction, but a mere 
mechanic in music can make the adaptation 
or accompaniment. Substantially, the pira- 
cy is, where the appropriated music, though 
adapted to a diffei-ent purpose from that of 
the original, may still be recognized by the 
ear. The adding variations makes no differ- 
ence in the principle." An injunction was 
granted. The views of Xord Lyndhurst in 
that case, were cited and approved by Mr. 
Justice Nelson, in this court, in the case of 
Jollie V. Jaques [Case No. 7,437]. They are 
eminently sound and just and are applica- 
ble to the case of a dramatic composition 
designed for public representation. Such a 
composition, when represented, excites emo- 
tions and imparts impressions not merely 
through the medium of the ear, as music 
does, but through the medium of the eye as 
well as the ear. Movement, gesture, and 
facial expression, which address the eye 
only, are as much a part of the di'amatic 
composition as is the spoken language which 
addresses the ear only; and that part of the 
written composition which gives direction 
for the movement and gesture, is as much 
a part of the composition, and protected by 
the copjTight as is "the language prescribed 
to be uttered by the characters. And this Js 
entirely irrespective of the set of the stage, 
or of the machinery or mechanical appli- 
ances, or of what is called, in the language 
of the stage, scenery, or the work of the 
scene-painter. 

Now, in consonance with the principles laid 
down by Lord Lyndhmrst the plaintiff is as 
much entitied to protection in respect of a 
substantial and material original part of h's 
"railroad scene" as h'^ is in respect of the 
whole.® Under the act of 1856, construed in 

'NOTE [from original report in 3 Am. Law 
Rev. 4G5]. In the case of Turner v. Robinson, 
10 It. Oh. 121, on appeal, Id. 510, the plaintiff 
was proprietor of a picture, "Death of Chatter- 
ton," had publicly exhibited it in sundry places, 
and was having an engraving made from it 
The picture had been engraved in a catalo^e 
previously, in a cheap way, and no objection 
was ipade to this by the proprietor. The defend- 
ant arranged a tableau vivaiit in his studio fol- 
lowing the grouping of, and with a painted back- 
ground lilie the one in the picture, and took a 
pair of photographs for the stereoscope from 
this group. Sale of the photographs was en- 
joined. In considering whether there is infringe- 
ment of copyright, we often have to consider 
tho quality of the matter taken, rather than its 
quantity. Gray v. Russell [Case No. 5,728], 
case of "Adam's Latin Grammar;" Folsom v. 
jNIarsh [Id. 4,901], case of "Spark's Life of 
Washington;" Story v. Holeombe [Id. 13,497], 
case of "Story's Equity Plf^adings." And it is 
no defence that only part of the work is taken, 
because tiie owner of the copyright owns it all. 
Folsom v. !RIarsh, supra. In an action for penal- 
ties tlie rule is different; the whole work must 
be taken, not merely so much as to render one 
liable to action for infringement. Rogers v. 
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conneelion with the act of 1S31, he is entitled 
to be protected against piracy, in whole or 
in part, by representation as well as by 
printing, publishing, and Tending. Although 
the act of 1831, in regard to printing, pub- 
lishing, and Tending, uses the words "In 
whole or in part," and the act of 1S56, in 
regard to representing, does not use those 
words, yet the act of 1856, by referring, as 
it does, to the right conferred by the act of 
1831, as the "sole right to print and pub- 
lish" the copyrighted composition, when such 
right is, on the face of the act of 1831, the 
sole right to print and publish "in whole or 
in part," and by then conferring "the sole 
right also to act, perform, or represent the 
same, or cause it to be acted, performed, or 
represented, on any stage or public place," 
must be held to confer the right to represent 
in whole or in part. All that is substantial 
and material in the plaintiff's "railroad 
scene" has been used by Boucicault, in the 
same order and sequence of eTents, and in a 
manner to couTey the same sensations and 
impressions to those who see it represented, 
as in the plaintiff's play. Boucicault has, in- 
deed, adapted the plaintiff's series of events 
to the stoiy of his play, and, in doing so, has 
evinced skill and art; but the same use is 
made, in both plays, of the same series of 
events, to excite, by representation, the same 
emotions, in the same sequence. There is no 
new use, in the sense of the law.inBoucicault's 
play, of what is found in the plaintiff's "rail- 
road scene." The "railroad scene" in Bouei- 
cault's play contains everything which makes 
the "railroad scene" in the plaintiff's play 
atti'active, as a representation on the stage. 
As, in the case of the musical composition, 
the air is- the invention of the author, and a 
piracy is committed if that in which the 
whole meritorious part of the invention cob- 
sists is incorporated in another work, with- 
out any material alteration in sequence of 
bars, so, in the case of the dramatic compo- 



Jewett [Case No. 12,012]. The plaintiff had 
published a book called "Philosophy of Mysteri- 
ous Agents, Human and Mundane; or, The 
Dynamic Laws and Relations of Man. em 
bracing the Natural Philosophy of Phenomena 
styled Spiritualism," and the defendants had 
copied a large part of this book in a publication 
called "Modern Mysteries Explained and Ex- 
posed." A demurrer to an action of debt for 
the penalty of fifty cents a sheet, under St. 1831, 
c 16, p. 6, was sustained, though an action on the 
case for damages might have been sustained. 
See Atwill v. Ferrett [Case No. 640], ease of 
"Bohemian Girl;" Dwight v. Appleton [Id. 4,- 
215]; and Backus v. Gould, 7 How. [48 U. S.] 
T9S. case of "Cowen's and Wendell's Reports." 
Quaere, as to the rule of damages under the act 
of 1856, c. 169, establishing a rate of damages 
at not less than one hundred dollars for the first, 
and fifty dollars for subsequent performances of 
a copyrighted play, — in case only a very small 
part of the play is borrowed. Consult on this 
point, cases on confusion of goods, 2 Bl. Comm. 
405, and cases cited in Wendell's edition. See, 
also. Hart v. Ten Eyok, 2 .Tohiis. Ch. 62; Gil- 
lespie V. Moon, Id. 585; Brackenridge v. Hol- 
land, 2 Blackf. 377. 



sition, designed or suited for representation, 
the series of events directed in writing by 
the author, in any particular scene, is his in- 
vention, and a piracy is committed if that in 
which the whole merit of the scene con- 
sists, is incorporated in another work, with- 
out any material alteration in the constituent 
parts of the series of events, or in the se- 
quence of the events in the series. The adap- 
tation of such series of events to dift'erent 
characters who use different language from 
the characters and language in the first play, 
is like the adaptation of the musical air to 
a different instrument, or the addition to it 
of variations or of an accompaniment The 
original subject of invention, that which re- 
quired genius to construct it and set it in 
order, remains the same, in the adaptation. 
A mere mechanic in dramatic composition 
can make such adaptation, and it is a piracy, 
if the appropriated series of events, when 
represented on the stage, although performed 
by new and different cliaracters, using dif- 
ferent language, Is recognized by tlie spec- 
tator, through any of the senses to which 
the representation is addressed, as convej'ing 
substantially the same impressions to, and 
exciting the same emotions in, the mind, in 
the same sequence or order. Tested by these 
principles, the "railroad scene" in Bouci- 
cault's play, is, undoubtedly, when acted, 
performed, or represented on a stage or pub- 
lic place, an invasion and infringement of 
the copyright of the plaintiff in the "railroad 
scene" in his play. 

The substantial identity between the two 
scenes would naturally lead to the conclu- 
sion, that the later one had been adapted 
from the earlier one. The charge of actual 
plagiarism on the part of Boucicault, made in 
the bill, is not denied. It is hardly possible 
that the resemblances are -accidental, and 
that the differences are not merely colorable, 
with a view to disguise the plagiarism. The 
true test of whether there is piracy or not, 
is to ascertain whether there is a servile or 
evasive imitation of the plaintiff's work, or 
whether there is a bona fide original compila- 
tion, made up from common materials, and 
common sources, with resemblances which 
are merely accidental, or result from the na- 
ture of the subject Emerson y. Davies 
[Case No. 4,436]. 

Nothing that has been adduced on the part 
of the defendants affects the yalidity of the 
plaintiff's copyright, on the question of the 
originality and novelty of the "railroad 
scene" in his play.* 

The sale of Boucicault's play to other per- 
sons, with a Tiew to its public representa^ 
tion, makes the seller a participant in causing 
the play to be publicly represented. 

" NOTE [from original report in 3 Am. Law 
Rev. 46T]. Descriptive matter in a record of 
title is no part of the title. Thus a book de- 
scribed in the record as in a certain number of 
volumes may be published in a different number. 
Dwight V. Appleton [Case No. 4,215]. 
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Ajo. injunction must, thei'efore, issue, re- 
straining the defendants from tlie public per- 
formance and representation, and from the 
sale, for public performance or representation, 
of the "railroad scene" in the play of "After 
Dark," or of any scene in substance the same 
as the "railroad scene" in either of the two 
plays, as such scene is herein defined. 



Case Ko. 3,553. 

DALY T. SHERIFF. 

[1 Woods, 175.] ^ 

Circuit Court, D. Louisiana. Nov. Term, 1871. 

IsJDXCTiON— JAemedt at Latv— Restbaisisg Ex- 
ecution Salb— Indemnity Bond — Enjoining 
State Codkts. 

1, The property of A., consisting of a lease 
and stock of goods, was seized by the sherifE 
to satisfy an execution issued out of a state 
court against tlie property of B., and on the de- 
mand of the sheriff, an indemnity bond for the 
benefit of A. was furnished by the execution 
creditor; Jtdd, that an action on such bond, or 
an action of trespass against the sheriff, is not 
such an adequate and complete remedy at law 
as would oust the jurisdiction of a court of 
equity of a bill filed to restrain the sale of the 
property of A. by the sheriff. 

2. But a federal court cannot interfere by in- 
junction to restrain a sale of the property of A. 
on an execution issued out of a state court 
against the property of B. 

[Cited in Perry v. Sharpe, 8 Fed. 23; Ameri- 
can Ass'n T. Hurst, 59 Fed. 4.] 

This was a cause in equity which was heard 
upon the motion of complainant for an in- 
junction. 

J. J. Foley, for complainant 
E. -Pilleul, for defendant. 

WOODS, Circuit Judge. The bill of com- 
plaint states in substance that complainant 
is the owner of a lease of certain premises 
in the city of New Orleans, and of a stock 
of goods therein contained, where he is doing 
a profitable business as a merchant tailor. 
That the defendant, Sauvinet, claiming to 
act as civil sherife of the parish of Orleans, 
has seized the lease and stocic of goods as 
the property of one Dezulter, by virtue of a 
writ of fieri facias issued on a judgment ren- 
dered against Dezulter at the suit of one 
Gardineir by the fifth district covrt of said 
parish; has placed a keeper in possession of 
the premises and goods, and is about to ad- 
vertise and seU the property to satisfy the 
execution. The bill prays for injunction and 
general relief. The case is now heard upon 
the motion for a preliminary injunction of 
which reasonable notice has been served on 
the defendant The reply of Sauvinet, de- 
fendant to the motion for injunction, is, that 
having seized the property mentioned in the 
bill as the property of the defendant Dezul- 
ter, tixe complainant claimed it, whereupon 
he, Sauvineti demanded of the plaintiff in 
execution, a bond of indemnity, which was 

^ [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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furnished, and he therefore delivered the 
same to the complainant, according to che 
provisions of section 3579 et seq.. Bay's Rev. 
St This proceeding he imagines is a bar to 
the present suit, by virtue of the provisions 
of artide 3580, Id. He further alleges that 
the complainant has a complete and adequate 
remedy at law, and that the state com-t hav- 
ing acquired jurisdiction over said property 
by the sei2sure thereof, in execution issued out 
of the state com*t this court cannot and 
should not interfere to divest that jm-isdic- 
tion. The bill of complaint is, as usual in 
such cases, sworn to, and the facts therein 
alleged are not denied by the defendant, ei- 
ther by averment or proof. It is evident that 
the complainant has no adequate relief at 
law. An action of trespass against the sher- 
iff, or a suit on an indemnity bond would af- 
ford very inadequate redress for a wrong by 
which complainant's property was seized and 
sold, and his business broken up. While an 
action of replevin might restore the posses- 
sion of the goods to complainant, it would 
not prevent a sale of the lease. The bond 
of indemnity taken by the sherifl['may, under 
the law of this state, protect him from any 
action brought by the complainant against 
him for such seizure, but this law cannot con- 
trol the equity jurisdiction of the United 
States courts, or preclude them from pre- 
venting irreparable mischief by the writ of 
injunction. 

^he only sound objection to the granting 
of an injunction is that the state court has 
acquired jurisdiction over the property seiz- 
ed, which this court should not interfere with. 
In Mock V. Kennedy, 11 La. Ann. 525, decid- 
ed in June, 1856, the supreme court of Loui- 
siana, speaking by air. Justice Lea, upheld 
the right of a state court to restrain by in- 
junction a United States marshal, Tyho, on a 
writ of fieri facias, directed against the prop- 
erty of A., had seized the property of B- 
The point is thus forcibly argued by Judge 
Lea: "The question presented is one of title,, 
which is wholly independent of the proceed- 
ings in the federal court Every court, 
whether state o'r federal, has as a general 
rule an exclusive control over the enforce- 
ment of its own process except so far as it 
is subject to the revision of an appellate tri- 
bunal. This court cannot inquire into the 
validity of the judgment upon which the exe- 
cution issued, or the validity of the execution 
Itself. But the plaintiff, without inviting any 
inquiry into the validity of these proceedings 
to which she is not a party, invokes the pro- 
tection of the court against an illegal seizure 
of her property made by the oflBLcer charged 
with the enforcement of a writ of execution 
against a third person. She tenders an is- 
sue of title that has no connection with the 
proceedings had in the federal tribunal. This 
question we tliink the state tribunal may law- 
fully examine and determine, as it involves 
no conflict of jurisdiction," So in Cropper v. 
Coburn [Case No. 3,416], Mr. Justice Curtis 
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took the same vievr and held that the curcuit ■ 
court -of the United States could enjoin a 
sheriff" Tvho on an execution against a judg- 
ment debtor, had' seized the property of a 
third person. These' decisions are sustained 
by the Yiews of Chancellor Kent, as express- 
ed' in his -Commentaries (volume 1, p. 410), as 
follows: "If the officer of the United States 
who seizes or the court which awards the 
process to seize has jurisdiction of the subject 
matter, then the inquiry Into the validity of 
thfe seizm-e belongs exclusively to the federal 
courts. But if there be no jurisdiction in 
the instance in which it is asserted or if a 
marshal of the United States under an execu- 
tion in favor of the United States against A. 
should seize the person- or property of B., 
then the state courts have jurisdiction to pro- 
tect the person and property so illegalljf in- 
vaded; and it is to be observed that the ju- 
risdiction of the state court in Rhode Island 
was admitted by -the supreme court of the 
United States in Sloeum y. Maybury upon 
that veiy ground." 

Uhfortunately for • complainant, however, 
all this has been' expressly oven-uled by the 
supreme court of the United States in Free- 
man V. Howe, 24 KOw. [65 U^ S.] 453. In 
that case jUt. Justice Nelson speaking for the 
court says: "Another and 'main ground re- 
lied on by the defendants in error is that 
the process in. the present instance was di- 
I'ected against the property of the railroad 
company, and ' conferred no authority upon 
the marshal to take' property of the plaintiff 
in the replevin suit. But this involves a ques- 
tion of right and titlie to the property under 
the federal process, and which it belongs to 
the f edex'al and not the state courts to decide." 
Again he says: _ 'The case of Sloeum v. May- 
bury,' 2 Wheat. [15 U. S.] 2, has been referred 
to as holding a diiferent doctrine from that 
maintained by the^ plaintiff in error in the 
present case. We have examined that ease 
attentively and are satisfied that this is a mis- 
apprehension." He adds further on: "Ref- 
erence was made also in the argument in the 
present case to an opinion expressed by Chan- 
cellor Kent in his Commentaries (volume 1, p. 
410)." He -then quotes the passage ah*eady 
herein cited and adds: "The error into which 
the' learned -Chancellor fell, from not being 
practically familiar with the jurisdiction of 
the federal courts, arose from not apprehend- 
ing for the moment the effect of transferring 
from the jurisdiction of the federal court to 
that of the state, the' decision of the question 
in the example given, for it is quite clear up- 
on the principle stated, the jurisdiction of the 
former and the validity and effect of its pro- 
cess would not be what the federal but state 
cotirt might determine. No doubt if the fed- 
eral court had no jurisdiction of the case, the 
process would be invalid, and the seizure of 
the property illegal, for which the party Ag- 
grieved is entitled to his remedy. But the 
question is, w^hich tribunal, the federal or 
state, possesses the power to determine the 



question of jurisdiction op validity of the pro- 
cess. The effecttof-the principle, stated by 
the chancellor, if admitted, would be most' 
deep and extensive In.its operation- upon the ■ 
jurisdiction of the federal court, as. a. mo- 
ment's consideration wilL show. It would, 
draw after it into the state courts not only 
all questions of the liability of property seizi 
ed on mesne or final process issued under au- 
thority of the federal courts, including the 
admiralty, for this court can be no excep- 
tion, for the purpose for which it was seized, 
but also arrests. upon mesne. and imprison- 
ment on final process, of the person both in 
civil and criminal cases; for in every case 
the question of jurisdiction' could be made; 
and until the power 'was assumed by the 
state .^ com't, and the question of jurisdiction 
of the federal court .was heard and deter- 
mined by it, it could not be known whether r 
in the given case it existed or not. We need ' 
scarcely remark. that no government could, 
maintain the execution or administration of ) 
the laws, civil or criminal, if the jurisdiction 
of its judicial tribunals were. subject to the 
determination of another." This decision is 
affirmed and approved in the late ease. of: 
Buek.v. Colbath, 3 WalL [70 U. S.] 334. It 
seems clear that the converse of the proposi- 
tion thus enforced by the supreme comrt is 
true, namely^ that the federal comrts cannot 
interfere with the powers of 'the state courts 
save in cases where the jmisdiction of the 
subject matter is exclusively vested in the, 
federal courts, as in proceedings in bankrupt- 
cy, and cases arising upon letters patent and ' 
copyright The motion- for " the injunction 
must be overruled. 
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Case ]S"o. 3,554.- 

In re DANA- 

[7 Ben. 1.3 ^ 

District Court, S. D. New York. July Term, 
1873. 

CONSTITOTIONAL LaTV — RIGHT TO JURY TRIAIi — 

Police Court of District op Colusibi.\. 

By the act of June 17, 1870 (16 Stat. 153), a 
police court was established in the District of 
Columbia, having jurisdiction over certain of- 
fences committed in the District. Trial in tliat 
court was to be without a jury, bat any party 
aggrieved might appeal to the criminal court of 
the District, and the appeal was to be there 
tried by jury. An information was filed in the 
police court, charging D. with libel committed 
in the District, and a warrant was issued - 
against him, but he could not be found, being in 
the city of New York. Thereupon, on complaint . 
before a United States commissioner in the city 
of New York, a warrant was issued by him for 
the arrest of D., and he was committed, and an 

* [Reported by Robert D. Benedict, Esq., and " 
B. Lincoln Benedict, Esq., and here reprinted 
by permission,] 
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application ^vas made to the district jtldge'for a 
- warrant to remove him to the District of Colum- 
, bia for trial on the information: Held, that so 
much of the act of 1870, above referred to, as 
provided for the trial of the information in this 
case by the court without a jury, was repugnant 
to the provisions of the 3d subdivision of the 
2d section of the 3d article of the constitution 
of the United States, and of the 6th amendment 
■ to that constitution, and was, .therefore, void; 
that the application for the warrant, therefore, 
must be denied. 
[Cited in Callan v. WUson, 127 U.^S. 540, 
8 Sup. Ct. 1306; Re Palliser, 136 TT. S. 
2G7, 10 Sup. Ct. 1034; TJ. S. v. Horner, 44 
Fed. 677.] 
This was an application to the idistrict 
Judge to issue a warrant to the marshal of 
this district to remoYe Charles A. DaDa to 
the District of Columbia for trial, for an 
alleged aiminal offence. The application 
was made under the 33d section of the act of 
September 24, 1789 (1 Stat. 91), which pro- 
Tides, "that,- for any mme or offence against 
the United States, the offender may * -* * 
be arrested, and imprisoned or bailed, as the 
case may be, for trial before such comrt of 
the United States as by this act has cog- 
nizance of the offence. * * * And, if such 
commitment of the offender * * * shall be 
in a distiict other than that. in which the 
offence is to be tried, it shall be the duty of 
the judge of that district where the delinquent 
is imprisoned, seasonably to issue, and of the 
marshal of ^e same district to execute, a 
warrant for the removal of the offender 
■> « w to the district in which the trial is to 
be iad." The defendant was the editor and 
, publisher of a daily newspaper printed and 
(.published in the city of New York, called 
the Sun. A complaint, on oath, had been 
made before the police court of the District 
of Columbia, alleging that ,the defendant iad 
published a libel in the District of Columbia, 
the publication consisting in the uttering, in 
said- Disti-ict, of a copy of the said newspaper, 
containing an. article wherein the alleged libel 
was charged to have been contained. Upon 
such complaint, an information, in the name 
of the United States, was filed in said court, 
against the defendant, for the offence, and a 
warrant was issued thereon, by said court, 
to the marshal of the District of Columbia, 
for the arrest of the defendant He could 
not be found, being in the city of New York. 
Thereupon, on complaint before a United 
States commissioner in the city of New York, 
a warrant was issued by him for the arrest of 
the defendant, the proceedings whereon re- 
sulted in the commitment of the defendant, 
by said commissioner, to await the issuing of 
the warrant now applied for. The act of 
June 17, 1870 (16 Stat. 153), provided (section 
1), that there shoidd be established, in the 
District of Columbia, a court, to be ciilled 
the 'Tolice Court of the District of Colum- 
bia," which should have "original and ex- 
clusive jurisdiction of all offences against 
the United States, committed in the District 
of Columbia, not deemed capital or otherwise 
infamous a-imes, that is to say, of all simple 
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assaults and batteries, and, all other misde- 
meanors not punishable by imprisonment in 
the penitentiary," the court to be composed 
fof one judge, appointed by .the; president and 
senate, for six years. The 3d section of said 
act provided, "that prosecutions in said police 
court shall be, by information under oath, 
■without indictment by grand jury or-teial 
by petit jury, but any party deeming him- 
: self aggrieved by the judgment of said court 
may appeal to the criminal court held byr a 
justice of the supreme court of the District 
of Columbia, and, in ^ such case, the appeal 
shall be tried on the information filed in the 
court -below, certified to said criminal, -court, 
by a jury in. attendance thereat, as though 
the case had originated therein." -The .4th 
. section of said act provided, jthat the eooirt 
might enforce, any of its judgments or • sen- 
tences by fine or imprisonment,, or by both. 

George Bliss, Jr., Dist Atty., tot the United 
-States, contended, that the offence of publish- 
ing a libel in the District of Columbia was" an 
offence against the United.- States, and-was a 
misdemeanor not punishable by imprisonment 
in the penitentiary (Act 'March 2, 1831; 4 
Stat. 448), and was, therefore, an offence of 
which the police court of the District of Co- 
lumbia had jurisdiction. 

WilUam D. Shipman and William O. JBart- 
lett, for defendant. 

JBLATCHFORD, District Judge, in refusing 
to grant the application, said, in substance: 
iThe 3d. subdivision of the 2d section of the 
3d article of the constitution of the United 
States is in these words: "The trial of all 
crimes, except in cases of impeachment, shall 
be by gmry; and such trial sbaH-be'hJeldiin 
the state where the said crimes shall have 
been committed; but when not committed 
within any state, the trial, shall be .at .such 
place or places as the congress may by law 
have directed." The "6th amendment to the 
constitution's as follows: "In all criminal 
prosecutions the accused shall enjoy the right 
to a speedy and public trial, by auv impartial . 
jury of the state and district wherein the 
crime shall have been committed, which dis- 
trict shall have been previously ascertained 
by law, and to be informed of the nature and 
cause of the accusation; to be confronted 
with the witnesses against him; to have com- 
pulsory process for obtaining "witnesses in' his 
'favor; and to have the assistance of counsel 
for his " defence." The application for ■ the 
.granting of the warrant of removal is re- 
sisted on the part of the defendant, on .the 
ground that so much of the act of June 17, 
1870, as provides for a trial of the informa- 
tion in this ease by the court without a jury, 
is repugnant to the foregoing provisions-, of 
the constitution, . and, therefore, void. It 
seems to me impossible to doubt the cor- 
rectness of this . proposition with reference 
to the offence of libel, charged in this case. 
"Even if it were to be conceded, that, notwith- 
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■standing tlie provision in the constitution, 
"the trial of all crimes, except in cases 
of impeachment, shall be by jmy," congress 
lias the right to provide for the trial, in the 
District of Columbia, by a court without a 
jiu-y, of such offences as were, by the laws 
and usages in force at the time of the adop- 
tion of the constitution, ti'iable without a 
jury, it is a matter of history, that the offence 
of libel was always triable, and tied, Toy a 
jury. It is, therefore, one of the crimes which 
must, under the constitution, be tried by a 
jury. The act of 1870 provides that the 
information in this case shall not be tried 
by a zviy, but shall be tried by tho court 
It is true, that it ^ves to the defendant, after 
judgment, if he deems himself aggrieved 
thereby, the right to appeal to another court, 
where the information must be tried by a 
jury. But this does not remove the objec- 
tion. If congress has the power to deprive 
the defendant of his right to a trial by jury, 
for one tiial, and to put him, if convicted, 
to an appeal to another com't, to secure a trial 
by jury, it is difficult to see why it may not 
also have the power to provide for several 
trials by a court, without a jiuy, on several 
successive convictions, before allowing a trial 
by a juiy. In my judgment, the accused is 
entitled, not to be first convicted by a 
court, and then to be acquitted by a 
jm-y, but to be convicted or acquitted 
in the first instance by a jury. As, therefore, 
the defendant, if removed to the District of 
Columbia, will be tried in a manner for- 
bidden by the constitution, I must decline to 
grant the warrant. 



DANA (BETTES v.). See Case No. 1,368. 

DANA (LAMAR v.). See Gases Nos. 8,005 
and 8,006. 

DANA (LAWEENOB v.). See Case No. 8,136. 



Case "No. 3,555. 

DANA et al. v. XJNITED STATES. 

[1 Hoff. Land Cas. 87.] ' 

District Court, N. D. California. Dec. Term, 
1855. 

Appeals from Land Commissioners. 

Objections removed by further testimony tak- 
<en in this court. 

[Appeal by William A. Dana and others 
from a decision of the board of land com- 
missioners rejecting their claim to part of 
the rancho San Antonio.] 

Claim for about six thousand acres of land 
in Santa Clara county, rejected by the board, 
and appealed by the claimants. The claim- 
ants in this case derive their title from a 
grant made by Governor Alvarado on the 
twenty-sixth of March, 1839, and confirmed 
by the departmental assembly on the twenty- 

^ [Reported by Hon. Ogden Hoffman, District 
Judge, and here reprinted by permission.] 



sixth of May, 1840. The nonproduction of 
the original grant is accounted for by the 
depositions of various witnesses taken in 
case number two hundred and seventy-five, 
and by stipulation made evidence in this 
case: and a copy has been introduced, duly 
certified by Manuel Jimeno and two assisting 
witnesses as true and legal, from the original 
expediente in the office of the secretary. 
This certificate is dated October 14th, 1843. 
A certificate signed by Manuel Micheltorena, 
governor, and M. Jimeno, secretary, dated 
October 12th, 1843, is also produced, from 
which it appears that the grant was con- 
firmed by the departmental assembly on the 
twenty -sixth of May, 1841. It also directs 
that this certificate be delivered to the inter- 
ested party in confii-mation of his grant. A 
copy of the expediente from' the archives is 
also produced, containing the original peti- 
tion and diseno of the land solicited and the 
subsequent proceedings thereon, including 
the decree of concession, the approval of the 
departmental assembly, the governor's cer- 
tificate in confirmation of the grant, and a 
copy of the title delivered to the grantee. 
The authenticity and genuineness of these 
documents are fully established by proof. 

The conditions of the grant appear to have 
been fully complied with, and the descrip- 
tion in the grant and the delineation of the 
ti'aet on the diseno identify the land with 
sufficient certainty. The claim in this case 
was rejected by the board of commissioners 
for defect in the chain ot mesne convey- 
ances, through which the claimants derive 
their titie. Those defects have since been 
supplied, and the title of the claimants seems 
to be regularly deduced from the original 
grantee. With respect to the original gi'ant, 
there seems to be no conti'oversy. Its validi- 
ty was not doubted by the board, and it has 
been confirmed in another case now before 
this court But the claim in the present 
case is for a certain part of the tract origi- 
nally granted, which is alleged to have been 
sold after the decease of the gi'antee by his 
executor to pay his debts. A deed from the 
heirs of the grantee is also produced, con- 
veying to the purchaser the same laud bought 
by him at the sale by the executor. The 
present claimants have thus shown a prima 
facie right to the land petitioned for, and as 
it is clear that the United States have no 
rights in the land as part of the public do- 
main, we consider it our duty to confirm 
this claim and to leave the parties to litigate 
between themselves any questions which may 
arise as to the validity of the executor's sale 
or the conveyance by the heirs of the original 
grantee. The decree of this court can have 
no effect upon the conflicting rights of third 
parties, and merely determines the validity 
of the claim as against the United States. 
The elaborate and conclusive argument of 
Mr. Commissioner Thornton, on the right of 
contesting claimants to intervene in a suit be- 
fore the board, relieves us from the necessity 
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of discussing tlie question involved in this 
<;ase, especially as no opposition is made to 
the confirmation of this claim on the part 
of any persons holding adverse titles to the 
land. The claim must therefore he con- 
firmed to so much of the land petitioned for 
as is contained mthin the boundaries of the 
tract granted to Prado Mesa. 

Jeremiah. Clarke, for appellants. 

S. W. Inge, U. S. Atty. 



Case K"o. 3,556. 

The DAN BROWN. 

[9 Ben. 309.]^ 

District Court, B. D. New York. Jan. Term, 
1878. 

Admikaltt Practice — Marshaling op Assets- 
Lies UNDER State Law. 

1 The lien of a material man for repairs, 
arising under the law of the state of New- 
York, held entitled to priority of payment out 
of the proceeds of the sale of a vessel under 
order of court, over a claim for towage services. 

2 The present rules and the decisions of the 
supreme court create no distinction between the 
liens on a domestic vessel given by the local 
law, and liens under the general maritime law. 

BENEDICT, District Judge. The ques- 
tion presented in these cases relates to the 
order of payment out of the proceeds of a 
domestic vessel, sold under the decree of 
this court in an action in rem. In the first- 
named case, the libellant has a lien arising 
out of a towage service performed for the 
vessel. In the second case the llbellant's 
claim arises out of repairs done to the ves- 
sel, for which repairs the law of the state of 
New York gives a lien upon the vessel. The 
towing service was performed prior to the 
making of the repairs, and the libel for the 
towing was filed prior to the libel of the 
material man. 

"Were the vessel foreign, there would be no 
doubt that the claim of the material man 
■would be held entitled to priority in pay- 
ment over the towage claim. Equity would 
require that the labor and material of the 
shipwright, which were necessary to the 
preservation and had gone to increase the 
value of the security, should not be post- 
poned in order of payment to an antecedent 
lien for towage. This equitable considera- 
tion has often been resorted to in determin- 
ing the question of priority in admiralty 
cases. The Jerusalem [Case No. 7,294]. 

The present case is supposed, to require the 
application of a different rule, owing to the 
fact that as the vessel is a domestic vessel 
the lien of the material man is derived from 
the law of the state, while the lien for tow- 

1 rReported by Robert D. Benedict, Esq., and 
B. Lincoln Benedict, Esq., and here reprinted 
by permission.] 
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age is given by the maritime law. I am un- 
able to see any substantial difference in 
character between a lien upon a vessel aris- 
ing out of a maritime contract, and given 
by the maritime law, and a lien arising out 
of a maritime contract and given by the law 
of the state. 

The benefit to the vessel is the same in 
both cases. The relation of the repahrs to 
the employment of the vessel is the same 
in both cases. The character of the labor 
and material is alike In botli, and resort to 
the same process for enforcement is open 
to both. Nor do I understand the efEect of 
tiie decisions and rules of the supreme court 
of the Unite,d States to be to create a dis- 
tinction between these two classes of de- 
mands. On the contrary those decisions and 
rules give to a lien engrafted by the state 
law upon a maritime contract the same 
standing in a court of admiralty as that 
possessed by liens arising under the general 
maritime law. And according to my recol- 
lection of the practice, no such distinction 
was recognized in determining the question 
of priority where liens givgn by the local 
law were enforced in the admiralty before 
the change of the twelfth admiralty rule in 
1844. 

There are decided cases since the first 
change of the twelfth rule in which a t)rior- 
ity has been given to maritime liens over 
liens given by the local law, but so far as I 
know all those cases were decided while the 
law was that no lien given by the local law 
could be enforced in admiralty. Under such 
a law there was room for a distinction which 
cannot now be drawn, as according to the 
present law, the two classes of liens under 
consideration stand on the same footing in 
regard to their enforcement by a court of 
admiralty. 

I am unable therefore to find any ground 
for refusing to accord to a lien for materials 
given by the state law the same rank ac- 
corded to liens given by the maritime law 
for like services. 

In this case then the fact that the vessel 
was domestic has no effect upon the ques- 
tion of priority, and that question must be 
determined according to the general rule ap- 
plied to maritime liens. Inasmuch there- 
fore as the repairs done to this boat were 
made while the boat was subject to the lien 
for towage and by so much increased the 
value of the security, payment for such re- 
pairs should be made before paying the bill 
for towage. 



DANBURY & NOBWALK R. CO. (RAY- 
MOND v.). See Case No. 11,593. 

DANDRIDGE (BANK OP THE UNITED 
STATES V.)." See Case No. 914. 

DANDRIDG-E (WILSON v.). See Case No. 
17,801. 
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Case No. 3,557. 

DAISTB et al. v. CHICAGO JMAJSTJF'G CO. 

■^^^?^'^^\P^' 2 ^- ^- 6^'!'; ^ ITish. Pat. Cas. 
pO; Merw. Pat. Inv. 219; 2 Bench & Bar, 

Circuit Court, N. D. Illinois. Nov. Term, 1S72. 

Patests — Date of Inventios — "What Consti- 
tutes Invention — "Gjeksten" Lantern De- 
flector. 

1. The date of an invention must be taken to 
be when the application was filed, if it does 
not appear when the model and drawings were 
made which show it to have been perfected, 
although the patentee had previously com- 
menced experiments upon it. 

t^i^.^^i^ American Roll-Paper Co. y. Knopp, 
44 Fed. 610.J 

2. Lamps have been well known with chim- 
neys surrounding the flame, and thus promoting 
combustion, and with deflectors which closed 
the base of the chimney, and directed the air 
admitted through apertures upon the flame; and 
there can be no valid monopoly for enlarging the 
chimney, so as to form a globe and the deflector 
so as to close the increased aperture at its base, 
although the glass is thereby removed further 
from the flame and protected from the heat. 

,3- How far the globe shall be enlarged, and 
the chimney removed from the flame, is a ques- 
tion of judgment, and involves no invention. 

In equity. Bill for an aecotinting and to 
resti-ain alleged infringement of the Gersten 
patent for "lantern deflector," 

The bill of complainant sets forth that 
on the 2oth of January, 1859, a patent [No. 
22,723] was duly Issued from the United 
States patent office to Conrad Gersten for an 
improvement in lanterns; that said Gersten 
afterwards duly assigned the said patent to 
the complainants, Dane & Westlake; that 
after receiving said assignment, said Dane 
& Wesflake surrendered said letters patent, 
and made application for two new patents 
to be issued for the same invention, with cor- 
rected descxiptions and specifications; and 
that on the 17th day of September, 1867, new 
letters patent, each for a distinct and sep- 
arate part of the thing patented as aforesaid, 
and each for some material part of the origi- 
nal invention, were duly issued to said Dane 
& Westlake, as assignees of said Gersten, 
one part of which re-issued letters patent was 
numbered 2,765, and that a legal, corrected 
desa-iption of that part of the original im- 
provement contained in said re-issued patent 
2,765, was given in the words of said Dane 
& Westlake, annexed to the said part of the 
said re-issued patent; that afterwards an 
equal undivided interest in said re-issued 
letters patent was duly assigned by the said 
Dane & Westlake to the complainant, John 
P. Covert; that the defendant was making 
and vending lanterns containing substan- 
tially the improvement and invention de- 
scribed in, and secm*ed to, the said com- 
plainant, "by the said re-issued letters pat- 
ent 2,765. Defendant denied the validity of 
the said re-issued letters patent, and also any 

^ pReported by Josiah H. Bissell, Esq., and 
here reprinted by permission. Merw, Pat Inv. 
219, contains only a partial report.] 
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Infringement thereof [and evidence upon 
both these points has been taken and fully 
discussed by counsel on both sides].' 

West & Bond, for complainants, 
L. L. Coburn, for defendant 



BLODG33TT, District Judge. The main 
point in regard to the validity of the patent 
is made upon the question of novelty; and 
on that fluestion, the state of the art at the 
time, and before the time of Gersten's al- 
leged invention, has been very fully dis- 
cussed and examined by counsel. 

The feature in the Gersten patent, of which 
the infringement is alleged, is the plate or 
deflector, q. 

It appears from Gersten's specifications 
that the general scope and purpose of his in- 
vention was a lantern in which kerosene or 
carbon oils could be used for illuminating 
purposes. 

To accomplish this he constructed a burner, 
the main features of which were, fii'st a 
cylindrical metaUie ring or band, setting up- 
on the top of the oil-cup, and divided into 
two compartments by a horizontal plate m, 
filling the entire ring. The lower apartment 
was termed a "cooling chamber," and was 
intended to prevent the heating of the oil 
in the oil cup. Into this cooling chamber air 
was admitted by holes in the band and near 
the lower edge. Above the plate forming the 
top of the cooling chamber, the band was 
perforated with holes sufficient to admit air 
for the supply of the flame. In the top of 
the ring is set the deflector q, which, ex- 
tending to the periphery of the ring forms 
what Gersten calls the flame chamber. The 
deflector, q, is swelled up in a conical form, 
and in the center is a boss, which has a 
slot cut in it a little wider than the thickness 
of the wick to be used, A wick tube passes 
up from the oil cup In the center of the ring, 
through the cooling chamber into the flame 
chamber, and near enough through the boss 
in the deflector to secure a eleai* flame above 
the boss or apex of the deflector. The ring 
is perforated with holes for the admission 
of a small quantity of air above the de- 
flector. Into the top of this ring immediate- 
ly above the deflector, is set the glass shade 
or globe of the lantern, and to the top of the 
globe a suitable dome is affixed, of a form 
and mode of construction paiticularly de- 
scribed; but as that part cuts no flgm-e in 
this controversy, I will not take time to de- 
scribe it 

The cylindrical ring p. Is surrounded by an 
outer case or jacket, leaving a space between 
the two, which is closed at the bottom and 
open at the top, and down the annular space 
between the outer jacket and the ring p, 
the air passes and is admitted into the cool- 
ing chambei", the flame chamber, and the 
globe, through the holes before desci-ibed in 
the inner ring for that purpose. This outer 



■ £From 2 O. G. 677.] 
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ring or jacket Tvas intended to protect tlie 
air m the flame chamlier from distmrbing 
outside currents, and secm-e a steady flame, 
while the function of the deflector, q, was to 
deflect or concentrate all the air that en-f 
tered the flame chamber to the base of the 
flame within the boss. In this combination, 
the globe of the lantern acts as a chimney 
to the burner, and at the same time protects 
the flame from external air. 

The defendant's lantern, which complain- 
ants claim infringes their patent, is what is 
known to the public as the tubular lantern, 
the chief characteristics of which are a dome 
above the top of the globe, into which the 
air, which is heated by the flame of the burn- 
er in the globe, rises, and from which it 
passes by tubes into a tight chamber above 
the oil cup, the top plate of which chamber 
extends to the base of the cone of the 
burner. 

In some cases, perhaps, the cone has been 
made by swelling a portion of the cone in 
the top plate of the defendant's air chamber, in 
the same manner as Gersten's cone was made 
by the boss and slot 

There can be no doubt but what there is 
a striking external similarity— almost iden- 
tity—between Gersten's deflector, q, and the 
top plate of defendant's flame or air cham- 
ber. 

The deflector was a tight plate continued 
closely around and filling the band or flame 
chamber, and concentrating all the air which 
came within the plate into the cone. 
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If -Oiis case was to be determined by a 
comparison of the ma'e external appear- 
ance, the court would have little difficulty in' 
finding a manifest infringement, but the de- 
fendant denies that Gersten was the inventor 
of the deflector q, as used in his, defendant's^ 
lantern, and also denies that the top plate in 
the air chamber of the tubular lantern per- 
forms the same functions as the deflector 
q in Gersten's does, and the evidence on one 
or both of these issues determines the case. 

It appears from the proofs that Gersten 
commenced his experiments in May, ISoS, 
but just when he made the model and draw- 
ings showing the perfected arrangement, does 
not appear, save that, as appears from the 
testimony, he filed his petition for a patent 
with the model, drawings, and specifications 
in the patent office on the 5th of November,. 
1S58, which, for the purpose of this case, 
must be presumed, under the proof, as the 
date of his invention. 

For several years prior to the date of Ger- 
sten's experiment, carbon or peti-oleum oils- 
had been brought into use for illuminating " 
purposes, and many devices had been tried, 
some of which had been generally adopted,- 
for the construction of bmrners for this class 

of oils. 

The most important difference between' 
these oils and the animal oils or fatty mat- 
ters previously used for illuminating pur- 
poses, was the fact that the carbon oUs con- 
tained no oxygen in their composition, while ■ 
the animal oils contained eight or ten per 
cent of oxygen. 

For this or some other reason, the carbon ■ 
oUs required a much higher degree of heat 
to secure combustion than the animal oils, 
and this could only be obtained by an in- 
creased supply of air to the flame at or near ■ 
its base, where the combustion must take- 
place. This supply of air was generally ob- 
tained by the employment of a glass or" 
metallic cone setting over the top of the- 
wick tube, with a slot through which the 
flame could pass freely, and a glass chimney 
fitted closely around the base of the cone, 
so as to secure a strong draught of air un-- 
der the cone and in contact with the flame, 
as it passed into or through the slot 

It was, however, found necessary that 
some air should be admitted also to the chim- ■ 
ney above the cone, and provision was usu- 
ally made for that purpose by perforation of 
the band or burner above the cone. 

The burner invented by M. A. Dietz, and' 
referred to in the proof as "Exhibit Dietz," 
is perhaps the best illustration of the state 
of the art of constructing burners at the 
time Gersten began his experiments, al- 
though several other inventors, both Eng- 
lish and American, had used cones a long* 
time prior to Dietz. 

Indeed the cone seems to have originated 
in a much earlier class of experiments hav- 
ing for their object a lamp or lantern for 
the burning of camphene, resin oil, oleic acid^ 
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^etc, all which, like the coal oils, were highly 
carbonaceous, and required a copious sup- 
ply of air to secure perfect combustion. 

It is an indisputable fact that nearly all 
of the inventors who preceded Gersten whose 
devices are put in evidence in this case, 
called their cone or cap by which the sup- 
ply of air is concentrated upon the base of 
the flame, a "deflector," so that it seems 
Gersten did not invent the name. 

We have not time, however, to settle who 
invented the cone or deflector. It is suffi- 
cient to say that when Gersten entered the 
.field, experience had demonstrated the ne- 
cessity of the cone, the periphery of which 
must extend far enough to fill the chimney 
-SO as to induce a strong current of air 
through the cone and impinge it upon the 
flame in the slot; a small supply of air be- 
mg also admitted into the chimney above 
the cone, to feed the flame after it passed 
mto the chimney, and secure the combustion 
of the particles of soot which were drawn 
-along with the flame into the chimney. 

These burnei-s secured a sti-ong white light 
without smoking, and lamps with this device 
for burning kerosene or coal oil, had come into 
general use before Gersten's attempted in- 
vention, and Gersten's effort was to make 
-a lantern in which kerosene could be used 
as it then was in lamps. 

He prefaces his specifications by the state- 
ment that "the lanterns which have hereto- 
fore been made for burning coal oil will not 
-admit of being moved through the atmo- 
sphere with any degree of velocity, or of be- 
ing exposed to the wind without being ex- 
tinguished, and that currents of air affect 
the flame so as to cause them to smoke to a 
very considerable extent.*' "The object of 
my invention," he says, "is to avoid the ef- 
fects above enumerated, and others not nec- 
essary to enumerate." 

He then proceeds to describe the mechan- 
ism by which he claims to accomplish the re- 
sult aimed at, the substance of which I have 
already quoted. 

It will be obsei-ved that Gersten does not 
claim to be the first inventor of kerosene lan- 
terns, but says, in substance, that those in 
use could not be carried in the wind, and 
that they smoked. 

It is manifest, on an inspection of Ger- 
sten's model, (which must' be taken as illus- 
trating his idea of the best method of ap- 
plying his invention,) that Gersten took as 
the initial or starting point of his device, 
the Dietz burner then in common use, the 
inventor and manufacturer of which resided 
and carried on business in his immediate 
vicinity. 

This (indicating) is the Dietz burner, and 
it will be seen by those who have followed 
the specifications, that it contains everything 
•of the Gersten burner or Gersten flame cham^ 
ber, with the exception that it is not as much 
extended. Here is the cooling chamber, 
provided for the same as Gersten has; here 
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is a cone, and here Is the perforated ring for 
allowing the admission of air into the flame 
chamber. When this ring is placed upon the 
cooling chamber it makes a flame chamber 
precisely as Gersten did, except that it is 
not extended out as broadly. Here is also 
a provision for admitting air above the flame 
into the chimney. 

We find in the Dietz burner all the ele- 
ments of the Gersten cylindrical ring, or the 
band p, which surrounds and forms the ex- 
ternal walls of the cooling chamber and a 
flame chamber as Gersten's is, and it is also 
perforated as Gersten's is, to admit air in the 
proper proportion into the cooling chamber, 
the flame chamber, and to the flame above 
the cone. 

He wished to dispense with the chimney, 
or rather to make the globe perform the func- 
tions of a chimney, and to do so he had no 
alternative but to extend the cone outward 
to the base of the globe. 

No experimenter or inventor had deter- 
mined just how far outwardly the base of 
the cone should extend, but all had recog- 
nized the inexorable necessity of making the 
cone form a substantially tight bottom to the 
chimney, by which alone a draught through 
the cone could be obtained. 

Gersten did this and nothing more, so far 
as the cone is concemei His deflector per- 
forms the same function in the same way 
as the Dietz cone does. It required a mere 
mechanical alteration and not an invention 
to expand the base of the cone until it met 
and filled the walls of the globe at the base 
of the globe. Thus expanded, it was noth- 
ing but Dietz's cone, because it did nothing 
more. I say Dietz's cone, because Dietz used 
it in his combination— for he was not and 
did not pretend to be the inventor of the 
cone— it was old when Dietz took it up. 

I said just now that no one had fixed the 
size of the cone, and so it is true no one had 
determined any fixed size for the base of the 
chimney; but it was settied that to secure a 
good draught the chimney must be contract- 
ed at the top, and this Gersten accepted. 

It was m-ged by counsel in the ai-gument 
that the chimney would get heated and be 
hable to break on being exposed to cold cur- 
rents of air or drops of rain, but this would 
depend upon how far the sides of the chim- 
ney were removed from the flame, and Ger- 
sten gives no rule for that, and other in- 
ventors had fixed no Umit 

Indeed, I can but think that the counsel 
have shown more inventive genius in con- 
structing this part of their ai-gument than 
Gersten did in the combination of his de- 
flectors [and giobe].^ 

A lantern is but a lamp so arranged as 
to be caiTied and protected from currents of 
air. The distinction is not a broad one. 
Lanterns and lamps both perform substan- 
tially the same functions in the same way. 



[From 2 O. G. 677.] 
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One is so £\n'anged that it may be carried in 
the open air, and be protected against cur- 
rents of lur; the other is not thus protected. 
The distance at ^vhich a chimney should be 
removed from the flame in order that it may 
not be broken by currents of cold air in 
case of use as a lantern, must be determmed 
by experience, and that alone— and it wiU 
"be remarked that Gersten gives us no rules 
l>y which we are to determine that 

I find, then, in the deflector of Gersten, 
nothing more than the cone of the common 
hand lamp then in use. 

Of the remainder of his device I have 
■nothing to say, but it seems palpable to my 
mind that if he is to receive ci-edit for m- 
venting anything, it must be the device of 
screening the flame from external currents 
of air by the outer jacket, in combination 
with the other parts. His globe is but an en- 
larged chimney, the waUs of which were far 
enough removed from the flame to be kept 
^lool, and his deflector only an enlarged cone, 
which he was obliged to use in order to make 
this chimney draw. 

It might be enough to stop here in the dis- 
<;ussion of the testimony, on the question of 
novelty, but the record shows that some 
months prior to his invention, one Max MJ- 
ler, a resident of Brooklyn, had attemnted 
the constinction of a coal oil lantern in which 
he used the cone or deflector precisely like 
Gersten. except that he perforated with 
small holes his cone near tne base of the 
boss, so that some of the air which came 
into the flame chamber escaped into the 
space above the cone, without going through 
the slot He placed a deflector over the old 
-cone of Dietz's, extending out to the wafl 
of the lantern, making provision for the 
passage of a small portion of ahr between 
his deflector and the cone-this arrangement 
being necessary as he made no provision 
lor admitting air into the globe in any other 
manner. MiUer also used his globe as a 
chimney and removed it so far away from 
-the flame that it would not get heated; and 
he also accepted -the condition that he must 
Irom the necessity of the case, put a substan- 
tially tight bottom into his chimney. 

So that when Gersten claimed broadly a 
deflector extending to the waUs of the lan- 
tern, he claimed too much, for Max Miller, 
his neighbor, had done that before him. 
If he could show that his cone was better 
than MiUer's, by reason of leaving out the 
lioles through which the air escaped into the 
chimney at the base of the cone, he might 
bave had a patent on his improvement on the 
Miller deflector, but he did not ask for or 
obtain that He claimed broadly in the re- 
issued patent the deflector as such, and it 
seems clear to me the testimony proves that 
Miller had, in all essential particulars, an- 
ticipated Gersten in the application of the 
<;one to a lantern. 

Arriving at this conclusion in regard to the 
■question of novelty raised against the patent 
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I have not taken the time necessary to analyze 
and carefully consider the question of m- 
tringement but wiU say tiaat from some illus- 
trations and experim*-nts given at the trial, 
I think there may have been some force in 
the suggestion of defendant's counsel that the 
deflector, q, of Gersten's lantern performs a 
different function from what the top plate of 
the air chamber does in defendant's lantern. 
It forms the bottom of the globe or chimney 
in the Gersten patent and that at least, does 
not seem to be the function of the plate in 
defendant's lantern. 
Bill dismissed with costs. 



BANE (GINDRAT v.). See Case No. 5,455. 

Case 3Sro. 3,558. 

DANE et al. v. Ili^INOIS MAl^tJF'G CO. 

rS Biss. 374; 2 O. G. 680; 6 Fish. Pat. Gas. 

'• 124; Merw. Pat Inv. 212; 2 Bench & Bar, 

325.1 ^ 
Circuit Court N. D. Illinois. 2s'ov. Term, 1872. 
Patentable Is ven'tioi; — Immaterial Cha^^ges— 
Lanterns. 
1. The mere change of the location of the 
parts of a mechanism, so long as no different 
Sr additional function is performed, does not 
make the mechanism patentable. 

2 Such change is not aided by the fact 
that one of the parts thus transposed performs 
a double function, if the same device has h^ 
fore been used to perform the same functions 
separately. 

3. A patent for removing from the bottom of 
a lantern certain devices, by means of which 
ft could be separated and tiie globe taken out 
below and placing tiiem at the top so that 
?he globe could be taken out above, can not be 
sustained, although a disc-ring, which closes the 
onlnTne betweeii the parts, is thereby made to 
?eS the St downward' such downward re- 
flection, by a disc, being well known. 
Final hearing on pleadings and proofs. 
Suit brought upon letters patent [No. 42,- 
S'JO] for improvement in lanterns, granted 
to William Westiake, April 26, 1S64, assigned 
to complainants, and reissued to them Novem- 
ber 23, 1869 [No. 8,747]. The claims of tiie 
patent which were involved in the smt, wiU 
be foimd in the opinion. 




No. 2.\ 



No. I. 



* [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission. Merw. i'at Inv. 
212, contains only a partial report.] 



'DANE' (Case No. B-55S) 



f[6 {Fed. Cas. page 11481 



The engravings Nos. 1 and 2 represent the 
Westlake lantern. The guard-rods a are at- 
tached at the upper end to a ring b, which, 
'in turn, is connected by two spring-catches, 
■which are shown in drawing No. 2, to a disc 
■g, extending from the dome to the ring b. 




No. 3.- 

No. 3 is an engraving of the Waters lan- 
tern, in which the guard-rods are attached at 
their lower ends to a ring cojinected .with; the 
band which sustains the globe, by lips ex- 
tending over the ring on one side and a 
spring-catch on the opposite side of the.globe. 

West & Bond, for complainants. 
.L. ,L. Cobum, for defendant 

.BLODGETT, District Judge. The nature 
.and object of the jmrentjon as set forth by 
the patentee in his speeifications. "consists in 
the construction of a lantern guard, without 
hooks, projections or catches sticking out or 
.interfering with the safe and convenient use 
of the lantern, so that the same can be- read- 
ily attached ,or detached in the employment 
of a band or disc to fill or cover the.ppaee. be- 
tween the enlarged band or ring at the up- 
per end of the guard and the top of the 
globe, and in the application of suitable, fas- 
tenings, to secure the dome to the .guard." 
^ The upper ring of the guard is designated 
in the drawings and specifications by the let- 
ter b. 

This upper ring of the guard is provided 
with a flange or ring on the inside, to re- 
ceive the catches which fasten the ring to the 
upper part or dome of the lantern. 

Extending outwardly feom the lower edge 

of the band forming the dome, is ajflange or 

i disc g, which must be wide enough to fiU the 

^ space between the dome ajad the top ring of 

the guard. Upon the under side of this disc 

gare fixed spring catches by which the guard 

ring is attached to the disc The ring b must 

be large enough to allow the globe to pass 

through it in the act of removing the globe 

from the lantern, and the top of the globe 

must be held within the inner ring of .ae 

disc g, that is to say, it must enter far 

enough into the dome to be held securely in 

its place. 

I have not followed literally the language 



'Of the speeifications, f but stated their sub- 
- stance, as I understand them. 

The claims covered by the re-issued patent 
are— first, the removable guard made as de- 
Sd-ibed-but as this has been abandoned 
smee the re-issue, and since this suit was- 
commenced, no comment is necessary upon 
this part of the claim. 

Second— The disc g in combination with the- 
nng or band,, b of the guard, and the fasten- 
mg e, substantiaUy as and for the purposes- 
desci-ibed; and. 

Third— The guard a, in combination with 
the disc g, the fastening e and the removable- 
globe d, substantially as specified. 

The defendant by its answer denies the 
validity of the letters patent, for want of 
novelty, and also denies that the lanterns 
manufactured by it, infrmge the complain- 
ants' patent 

Upon these issues several witnesses have- 
been examined as experts by both parties, 
and a large number of exhibits and models' 
describing and iUustrating prior inventions in 
the same line, have beea put into the case. 
■JC shajl not take up time to analyze or- pas» 
' on all the devices claimed by the defendant 
to have anticipated Westlake's invention, as 
many of them, at the most, contain only por- 
tions ajid suggestions of the now perfected' 
mechanism. The leading object of Westlake 
^d his associates, especially in their ■ re- 
issued , patent, was to secure to themselv^s- 
the exclusive right to -make and vend a lan- 
tern with a loose globe, removable through 
the top of the guard hy means of the band or 
nng b, and the disc g, with the fastenings :e. 
Does the evidence in the case entitle them 
to the claims on which they stUl insist, that 
is the second and third claims? 

On rthe arth of July, 1S55, one Charles 
vsatei-s. as, the evidence shows, received from- 
the United .States ;patent oflice a patent for an 
improvement in lanterns, the main feature 
of which was, as shown in his specifications 
and drawings, a loose, removable globe; but 
he removed his globe through the bottom, 
instead of the top of the guard. The mechan- 
ism by which he aecompUshed this result 
was a flange, or ring, extendmg outwardly 
from the lower edge. of the- top, or dome of 
the lantern, into which the top of the guard 
rods was securely fastened, the lower ends 
of the guard rods were fastened into an 
annular rmg or plate, Jarge enough to allow 
the globe to pass freely through it This 
lower guard ring was fastened by sprmg- 
catches and lips to a flange projecting out- 
wardly from the top of the base of the lan- 
tern, as is shown in the model. 

It seems to me that we have in this device 
the idea of a removable globe fully worked 
out and applied, and it does not appear that 
any advantage is gained by taking the globe 
out through the top, instead of the bottom, 
of the guard, and the elements of the combi- 
nation by which the same result is obtained, 
are .the same in both lanterois. The pacta 
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■of tlie Waters lantern are transposed- or' 
changed Tiy Westlabe from the bottom to the 
top of the guardi and there perform the-same, 
iind' no additional fonetions. 

The band D, with its flange. O, in Waters' 
combination is-invei*ted by -Wesilalre, and be- 
comes the- disc g in his- combination^ while 
the annular plate c of Waters' lantern is car- 
ried from the bottom to the top of the guard 
by Westlake, and there -becomes. Westiake's 
ring b. The spring catches are the same, hi 
both lanterns and fill thb same office* 

So, by simply inverting Waters' guard, you 
have exactly Wesilake's combination, and 
you have only to fasten^ the. springs in the 
bottom of the lantern to the inverted Waters' 
Ijand D, and you have - precisely ' Westlake's 
combination. They are built right up of the 
-same parts— the Waters lantern complete— 
without changinr the functions of a single 
part, or' doing anythhig except to take the 
globe from the top instead, of - the bottom of 

■tile guard. 

It is needless to cite: authorities to show 
that the mere change of the location of the 

parts of a^mechanism, so long as no different 

-or additional function is- perf ormedv does not ■ 
make the mechanism patentable. Westlake 

-cannot take Waters' mechanism,i, forming, a 
loose globe lantern, and make it his own by 
simply relocating the effective parts, so 
long as no different . result is gained, and 
certdinly there seems to me no substantial 
change in the results to. take the globe out 
of the top instead of the bottom of a lantern 

guard. 

The idea was' to take the globe- readily 
from the guard and lantern for the pmrpose- 
■of cleaning it, or replacing, it if "broken. 

If Waters, by the speclficaiions of his pat- 
ient of July 17, 1855, had taught the whole 
world how to make a lantern- from which 
the globe could be readily removed through 
the lower ring^ of the guard, with- the whole 
mechanism made to operate together as ap- 
pears to that end, he, in effect, had taught 
Westlake how to remove the globe from 
the top of the guard, because it re- 
quh:ed no invention' to' make the change.- 
Waters taught everybody how the space 
lietween the enlarged ring b, as' West- 
lake caUs it, and the body of the lantern 
should be fiUed up by the disc g, and how 
the lantern should be put together in sections, 
.as it were, and the place where the attach- 
ment should be accomplished,' whether at 
•the top or the bottom of the guard, was, after 
that, a mere matter of mechanical conven- 
ience, or artistic tastej in the consti-uction of 
the lantern. 

Itappears to me there can be no doubt that 
Waters, in his lantern, has anticipated, all 
that Westlake now claims in his patent— his 
re-issued patent. 

It is true, as was suggested in the argu- 
ment, that the disc g in Westiake's patent 
performs the double. function of a- reflector, 
.as well as a means of attachmg the guard to. 
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the dome; but a disc for a reflector in that 
place, as the proof shows, was old, and so 
I "do not think the suggestion^ aids the com- 
plainants,- as' if it proves any thing/, itt is thht 
Westiake did not invent the disc, but. only 
put the spring catches upon it wherewith to 
fasten the guard to the .dome or disc. 

I will only, take time- to allude to one other 
device,- shown in the evidence as prior in 
point. of time and foreshadowing^ if it did 
not accomplish, the same result as- West- 
lake'sj and that is Mas MiUer's patent, ob- 
tained August 17th, 1858. 

This lantern has a loose globe, removable 
through the top guard ring, but the disc g 
or c does not appear in the combination; the 
same result is accomplished without the disc- 
! It is true it was urged- that Mfller's globe - 
is a plain cylinder, and that his device would . 
not allow the use of a globe shaped as West- 
lake's was; that is, bulging in the middle 
and: contracted at the top. But he made his 
contraction by a cone above the globe, so. 
as to accomplish the same result 

Findings then, from the testimony, that.. 
Westiake's alleged invention had been suc- 
cessfully accomplished by 'the prior inven- 
tion -of Waters, it is hardly necessary to dis- 
cuss;the^ question of infringement 

I will,: however, say that- his. disc, at the 
top of the globe, was old for. the purpose of- 
la reflector, and Waters having- used a flange 
Iturned outwardly from the- bottom of his. 
dome band for the purpose of fastening his- 
iguard rods hito it it seems to me Irwin had sl- 
Iright to use it for the purpose of hinging the 
■top ring- of the guard of his lantern thereto, 
thei-eby making a basket iu which the globe' 
was securely held, and obtaining a result 
different from that accomplished by Westiake- 
and without the use of any part of the com- 
bination to which Westiake had an ey elusive' 
right Irwin's fastenings are not me same' 
as Westiake's— one uses two spring catches, 
and the other' a hinge and 'spring catch; 
whereby Irwin' makes a basket of his guard ^ 
in which the globe is safely held. This bill 
must, therefore, stand dismissed with costs. 



The suit of the same complainants against v 
the Chicago Manufacturing Company on the 
same patent, and involving substantially the' 
same facts, was heard at the same time and:, 
same' order entered.* 



I>ANB (IRWIN v.). See Oases Nos, 7,081 and' 

7,082. 
UAj^OED (PAREISHTv.).' See' Case No. 10,- 

770. 
jyA^¥OBI> (yARNUMv.). See Case No. 16,-. 

888. 



Case Ho- -3,559. 

Ek parte DANFOHTH. 
See Case No. 3,560. 



' [The complainants, appealed from this judg- 
ment to the supreme court of the United States, 
which afflt-med the same. Dane v. Chicago 
Manuf'g Co., 131- U, S. cxsvi.] 
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Case mo. 3,560. 

In re DANFORTH. 

[1 Pa. Law J. Rep. 31; 1 Pa. Law J. 148.] 

District Court, E. D. Penusylvania. 1842. 

Baskkuptct — Witnesses before Cosimissioxer 
— Privileges— UitiMix.iTiNG Questions. 

In the examination of a witness before the 
eoniuiissioner, the witness cannot refuse to an- 
swer a question which may subject him to no 
other injury than one of a civil nature. 

On the 26 ai of May, 1&^12, Danforth's cred- 
itors petitioned for a decree of bankruptcy 
against him, and one of the acts of bank- 
ruptcy specified in the petition was, that 
Dauforth, carrying on an individual busi- 
ness, and also a pai'tnersbip with Hildeburn. 
and his individual business being indebted 
to his partnership business, he had, on or 
about the 15th of February last, assigned va- 
rious items of his individual property to his 
co-partner Hildeburn, for the security of the 
said co-partner, and of the partnership cred- 
itors. It was referred to a commissioner to 
take proofs, &c., and among other witnesses 
called by the petitioner, was Hildeburn, the 
co-partner. Mr. Hildeburn submitted to the 
examination until he was asked, what was 
the state of his knowledge in regard to Dan- 
forth's affairs at the time he accepted the as- 
signment. This he declined answering, and 
the refusal having been reported by the com- 
missioner to the coTU't, the subject was dis- 
cussed before his honoui*, on a motion for an 
attachment. 

Ferdinand W. Hubbell, Esq., with whom 
was H. Binney, Jr., Esq., on behalf of the 
witness, stated that the inquiry might preju- 
dice the witness's rights in an action which, 
thereafter, might be brought by the banlc- 
rupt's assignee against the witness to recover 
the assigned property. The two months 
mentioned in the proviso of the 2d section of 
the bankrupt act of 1841 [5 Stat. 442], having 
elapsed before the petition was filed, the wit- 
ness's title to the property was indefeasible, 
unless he had notice of the act of bankrupt- 
cy, or of the intention of the bankrupt to 
take the benefit of the act. The question put 
to the witness bore directly upon these ex- 
ceptions of the proviso. He did not resist 
on the broad ground that a witness was not 
bound to answer questions which would sub- 
ject him to civil injm'y. He considered that 
question, though at one time much debated, 
to be settled against the privilege of the wit- 
ness; but he resisted on the ground of the 
irrelevancy of the question to the issue. The 
act of bankruptcy was complete, without any 
reference to the knowledge of the witness as 
to Danforth's affairs. Being irrelevant to 
the issue presented in the ease, and being ca- 
pable of prejudicing the witness's civil rights, 
the question ought not to be put to him. 

B. Gerhard, Esq., in support of his rule, 
said that any evidence tending to prove any 
ot the alleged acts of banki'uptcy, was rele- 



vant The assignment charged to be an act 
of bankruptcy was not so, as of course, in- 
asmuch as an assignment of part of a trad- 
er's effects to a pai'ticular creditor did not 
necessarily infer fraud. Eden, 31, 32. It 
became an act of bankruptcy only when 
made in contemplation of bankruptcy, vol- 
imtarily, and with an intent to give a pref- 
erence to the grantee over general creditors. 
Hartshorn v. Slodden, 2 Bos. & P. 582; Cros- 
by V. Crouch, 11 East, 256. The defence in 
this case would be, that the assignment was 
not voluntary, but was yielded to impor- 
tunity and threats. But this importunity 
must have been bona fide. If the thi-eats 
had been made merely for. the pm-pose of 
satisfying the decisions on the bankiiipt law, 
they could not save the assignment from be- 
ing an act of bankruptcy. Hildeburn's 
knowing that Danforth's affairs were desper- 
ate, may tend, at least, to thi-ow light on 
this part of the case. Danforth's own knowl- 
edge as to his condition may, moreover, in 
some sort be infen*ed from that of Hildeburn. 
But the court would observe, that the ques- 
tion of privilege (though after all, it had 
been made the basis of the argument on the 
other side), had been expressly waived by 
Mr. Hubbell. The objection had been, ir- 
relevancy to the issue. But that was not a 
gi-ound on which a witness could object; and 
in the present ease the counsel appeared for 
the witness alone. The respondents had 
made no objection to the question, 

RANDALL, District Judge, after hearing 
the argument, said, that the subject had 
already been in his mmd, and that he was 
much inclined to think that the witness was 
bound to answer. But he would think of it. 

A day or two after he said, that the wit- 
ness was bound to answer the question, un- 
less by the answer, he would accuse himself 
of something penal, -criminal, or infamous. 



DANFORTH pYSON v.). See Case No. 4,- 
229- 

DANFORTH (HUNT v.). See Cases Nos. 6,- 
887 and 6,888. 

DANGBERG (UNION iVIILL & :^^N. CO. v.). 
See Case No. 14,370. 

DANIEL (DAWSON v.). See Cases Nos. 3,- 
668 and 3,669. 



Case No. 3,661. 

DANIEL V. lONCHELOE. 

[2 Cranch, 0. C. 295.] * 

Circuit Court, District of Columbia. April 
Term, 1822. 

Slavery — ^Fower to Hire Oct — ^Lawful Impor- 
tation. 

1. From a power to hire out a slave, and 
receive his wages, the jury cannot infer a power 
to sell him. 



^ PJeported by Hon. William Cranch, Chief 
Judge.] 
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2. If the importation of a slave into this 
county be with intent that he should be hired 
out for a limited time only, it is not such an 
importation as is forbidden by the Slaryland 
act of 1796, c. 67, § 1. 

Petition for freedom. 

Upon the trial, THE COURT (nem. con.) 
instructed the jmy that from the fact that 
young Kincheloe had authority to hire out 
the slave and receive his wages, they could 
not infer that he had authority to sell the 
slave; and further uisti-ucted the jury (JMOR- 
SELL, Circuit Judge, contra) that if they 
should he satisfied by the evidence, that the 
importation of the petitioner into the county 
of Washington was with the intent that he 
should be hired to remain a limited time 
only, and not to reside permanently, it was 
not such an importation as is within the first 
section of the Maiyland act of 1796, c. 67. 



Case "No. 3,563. 

DA^TEIi V. ]MITCHELIi et al. 

. [1 StoiT, 172; ^ 3 Law Rep. 412.] 

Circuit Court, D. Maine. May Term, 1840. 

Equity— AsswEB as Evidekoe — Besoissio:i of 
CoNTUACT— Mistake— LiABiLiTr op Agent. 

1 The rule in equity is, that an answer, re- 
sponsive to the allegations and charges made 
in the bill, and containing clear and positive de- 
nials thereof, must prevail, unless it is overcome 
by the testimony of two witnesses, or by one 
witness and other attendant circumstances, sup- 
plying the want of another witness. 

rCited in Towne v. Smith, Case No. 14,115; 
Carpenter v. Providence Washington Ins. 
Co..Thow. (45 U. S.) 218; Clari. v. Hack- 
ett. CaseNo. 2,823; Delano v. Wmsor, Id. 
3 754; Seammon v. Cole, Id. 12,432; God- 
den V. KimmelU 99 U. S. 20G; Ivinson v. 
Hutton, 98 U. S. 82.] 

2 A bargain, founded upon material mis- 
representations of matters of fact, even though 
they were inadvertently made through the mutu- 
al mistake of the parties, or by the mistake of 
the grantors alone, will be annulled in equity. 

[Cited in Smith v. Richards, 13 Pet (38 U. S.) 
36- Doggett V. Emerson, Case No. 3,960; 
Warner v. Daniels, Id. 17,181; iLates v. 
Little, Id. 18,128.] 

3 In equity, mistake as well as fraud, in any 
representation of a fact, material to the con- 
tract, furnishes a sufficient ground to set it 
aside, and to declare it a nullity. 

[Cited in Warner v. Daniels, Case No. 17,181; 
aiason V. Crosby, Id. 9,234; Delano v. 
Winsor, Id. 3,754.] 

4. A contract was made by certain parties, 
wherein it was agreed, that one party should 
sell and the other should purchase a certain 
tract of timber-land in the state of Maine, and 
if upon an exploration, it did not contain sixty 
millions of pine timber, and there was not a 
stream running through it, which would, with 
an ordinary freshet, carry logs from the tract 
to the Kennebec river, without difficulty, the 
agi-eement should be void. The parties procured 
an exploration, and upon a favorable report of 
their agent, purchased the tract, taking a deed 
of the same, and making the stipulated pay- 
ments. It subsequently appeared, that there 

1 [Reported by William W. Story, Esq.] 
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was a gross mistake in the estimation of the 
quantity of timber, that the exploration was 
not made entirely upon the tract in Question,, 
but partly upon an adjacent one, and tbat tae 
pine timber did not, in fact, eseeed five millions 
Under these circumstances, a bill m equity was- 
brought by one of the purchasers to rescind the- 
contract, and praying for general relief. Held, 
a.) That the original contract must be set 
aside as founded in Si-oss mistake. (2.) i hat 
the conveyance to the plaintiff must be rescind- 
ed, and the purchase money restored. (^.)iaat 
the agent of the owners, who had, effected the- 
sale in his own name, having received the pur- 
chase money, was primarily liable to repay it,, 
and in his aid, such of the other defendants for 
whom he acted as agent, and such as had r^ 
ceived anv part thereof, with a full knowledge 
of all the circumstances, must repay the propor- 
tions thereof respectively received by them. 
[Cited in Warner v. Daniels, Case No. 17,181;- 
Doggett V. Emerson, Id. 3,962; Person v. 
Sanger, Id. 4,752; Mason v. Crosby, Id. 
9,234; Smith v. Babcoek, Id. 13,006.] 
5 An agreement having been made between 
the' defendants, by which they mutually agreed 
upon the division of the notes, taken for tbe 
purchase money, among them according to tlieir 
respective interests, that they would bear their 
respective proportions of any losses, which 
might arise from any inability of the purchasers- 
to par the same: it was held, that the plai™ 
could" not, in equity, have any benefit from this 
asreement, so as to avail himself of it in case- 
he was not able, from the parties directly lia- 
ble to him, to obtain back the purchase money 
decreed to him. 

Bill in equity [by Otis Daniel against Wil- 
liam C. MitcheU and others] to rescind a 
contract for the pm-chase and sale of Umber- 
lands in the state of Slaine, to set aside- 
the conveyance thereof, to recover back the 
consideration paid in money, and to have- 
the notes given for the balance delivered up. 
The bill set forth, that William C. MitcheU, 
Tristram G. Mitchell, David Wescott, Wil- 
liam Wescott, Erastus Hayes, Israel Water- 
house, Thomas WaiTcn, and William B.- 
Gooch, claimed to be the owners of certain, 
undivided portions of a tract of land in the 
state of Maine, called the Ford tract, situat- 
ed upon the upper Austin stream, being a. 
part of the Bingham Kennebec purchase, in. 
the coimty of Somerset; that they employed 
James Todd as their agent, to contract for 
the sale of the tract, and gave him a bond, 
by which he was authorized to dispose of it 
as he should see fit, and delivered to him. 
certain certificates of the quantity of timber 
thexeon, &c.; and that Todd employed one- 
Thomas W. Haskins to aid him in effecting- 
a sale, representing and authorizing him to- 
represent, that the tract contained pine tim- 
ber suflftcient to make sixty millions feet of 
boards, and that there was a suitable stream 
for floating and getting the logs out into the- 
Kennebec. That upon snch representations- 
and assurances, the plaintiff, in connexion- 
with other persons, was induced to purchase- 
three undivided sixteenth parts of the ti-act^ 
and subsequently seven sixteenths more, 
making in the whole, ten sixteenth parts of 
said tract, at the price of fom- dollars per 
acre; for which he paid one fom-th part in. 
cash, and gave his notes, secured by mort- 
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gage, for the other three fourths, payable 
in one, two, and three years. The money 
was paid to Todd, and the notes taken by 
:him, on Ms own account, so far as he was 
• concerned, and as agent, and for the bene- 
fit of the other defendants, who received and 
.appropriated the cash and notes to their own 
use, according to agreement among them- 
selves. The bill complained, that practices 
and artifices had been used to produce an er- 
roneous and exaggerated estimate of the 
quantity of pine timber upon the land, and 
. of the facilities for floating it, and getting it 
out by water; and. aUeged, that in an ex- 
.ploration of the tract, which was made pre- 
vious to completing the contract, in which 
BCaskins was employed as an agent for the 
plaintiff, and the other proposed pm-chasers, 
he and others with him, on the part of the 
purchasei-s, were so guided and deceived, as 
to be carried through the same births or 
glades of pine timber several times, as though 
,they were distinct and different, and thus 
great quantities of good pine timber were. ex- 
■,Mbited to them as standing on that tract, when 
they were in fact standing on adjacent lands;, 
.and further, that the ti*act did not contain 
nearly so much pine timber as was repre- 
sented, nor in fact more than enough to make 
,five millions feet of boards; that it was worth 
very much less than it was represented; and 
that the plaintiff had requested the defend- 
.ants to rescind the purchase, and restore the 
money, and give up the notes; but they had 
refused to comply. The bill called upon the 
defendants to set forth their respective inter- 
ests in the tract at the time of the sale; and 
what portion of the consideration each re- 
ceived; and how the distribution was made 
a.mong them; and prayed, that the conti-act 
might be rescinded and annulled, the money 
might be repaid, and the notes discharged 
and cancelled, or compensation made, and 
the plaintiff indemnified. It also prayed for 
general relief. William Wescott died with- 
out putting in an answer, and the suit was 
discontinued in regard to him. David "Wes- 
-eott and Israel Waterhouse died after mak- 
ing answers, and the bill was revived against 
their representatives. 

The answer of Todd recited a verbal agree- 
ment, made between him and another person, 
-to join in obtaining a bond for the sale of 
some good timber tract, for the pnrpose of 
disposing of it again at a profit; and that up- 
on heai-ing of the Ford tract as one of that 
description, in which several persons were 
interested, they appUed to the TVescotts for 
information respecting it; that learning it 
■was estimated to contain from fifty to seven- 
ty millions feet of pine timber, and that there 
were undoubted certificates of its containing 
from fifty to sixty millions, they first took a 
Sond from the Wescotts, for the conveyance 
■of six thousand acres, at four dollars an acre; 
the Wescotts having obtained the consent of 
some of the owners, provided efforts were 
made to sell without loss of time; that the 
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bond was dated about the last of May, 1835, 
and was to run ten days; that failing to 
make a sale, this bond expired; that finding 
the Wescotts had the disposal of about ten 
thousand or twelve thousand acres of the 
tract, a new bond was procured from them 
June 9th, 1835, for the conveyance thereof, in 
common and imdivided, on the payment of 
four dollars an acre in thirty days, one quar- 
ter in cash, and the rest in notes at one, two, 
and three years; and that, upon performance 
of the new agreement, the Wescotts were to 
cause a deed of the title derived from Massa- 
chusetts, to be made by Mason Greenwood. 
At the same time it was agi-eed, that the 
holders of the bond shoidd go to Boston im- 
mediately, and endeavour to effect a sale; 
and if they did not succeed in getting up a 
company in ten days, who should undertake 
to explore it with a view to pui-chase, the 
bond should be ^ven up. That Todd having 
delayed to proceed to Boston, and the Mitch- 
ells having objected to his going on with the 
business any further; and William Wescott 
having, on the 15th of June, disposed of his 
interest in the ten sixteenths mentioned in 
the bond, to the Mitchells, it was at length 
arranged, that one week from that time 
should be allowed to afford an opportunity 
to get up such a company; provided, that, 
if said Todd should succeed in so making a 
sale, they, who were interested in the tract 
should also have one half of what it should 
sell for, per acre, over the four dollar's, the 
price fixed in the bond. That about the 
same time, the Wescotts put into the hands 
of Todd and his partner, sundry letters and 
certificates, containing the opmions of the 
signers thereto, in regard to the chai-acter of 
the tract as timber land, and of the sti'eams, 
which ran through it, and the quantity of 
timber upon it That the defendants never 
authorized Todd to exhibit the certificates 
and letters as certainly true and correct, but 
only that they fuUy believed them to be so; 
that when he went to Boston, which he did 
accordingly within the week, he placed these 
papers in the hands of Haskms, to be ex- 
hibited by him to whomsoever he pleased; 
and that he (Todd) himself believed, and so 
stated to Hasldns, that the statements were 
in his opinion correct and conformable to 
fact; but that he did not authorize Hjiskins 
to represent, that they were absolutely free 
from error or mistake, nor to undertake to 
guaranty to that effect, because he was not 
authorized to do so, and had made up his 
mind not to do so; the intention being, that 
whoever should piurchase, should not do so 
merely on the faith of those certificates, but 
should take their own steps to satisfy them- 
selves of tlie truth of the statements. That 
he, Todd, employed Haskins to assist him in 
hunting up purchasers and getting up a com- 
pany for the pm^pose; for which Haskins 
was to receive a certain compensation, as 
was known to the plaintiff. He denies, that 
he gave HasMns power to make any absolute 
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assurances; but lie admits, that he believed 
there were at least sixty millions of pine tim- 
ber on the tract, besides other timber, and 
that the streams running through it were 
sufficient, with an ordinary freshet, to float 
the timber, when cut into logs, into the Ken- 
nebec river; and that Haskins was author- 
ized to represent, that, in the opinion of those 
interested in the sale, there was that or a 
greater amotmt of timber, and that such was 
the natm*e of the streams. But that this was 
a matter of opinion merely, on their own part, 
of the correctness of which the pm-chasers 
must inform and satisfy themselves. That 
Haskins did interest himself accordingly, in 
■finding pm-chasers, and getting up a com- 
pany, consisting of the plaintiff and others, 
who, on the iSth of June, 1835, entered, into 
articles of agreement for the pm-chase; and 
that, previous to that time, he, Todd, con- 
versed with the complainant, and repeated 
to him substantially what he had said to 
Haskins, concerning the tract, and the certifi- 
cates, &e. concerning it. He, Todd, admits, 
that he stated to Haskins, and also to the 
plaintiff, that he had but a week to make up 
his company; that the time limited would 
then expire; and that the owners then would 
not sell at so low a rate as four dollars and a 
half per acre as they all believed, that timber 
lands were rising; that he himself had not, 
and did not profess to have, any personal or 
practical knowledge of the tract, or of the 
subject, but merely expressed his own actual 
and honest opinion, founded on, and refei*- 
rlng to, the sources, whence it was derived, 
leaving it entii-ely for the intended purchasers 
to ascertain the actual truth of facts in re- 
gard to the premises, which they were to 
take upon themselves; for which purpose, 
they were to take such means, and appoint 
such persons to go and examine as they 
should think proper, he stipulating to pay the 
expense of one person, at any rate, and also 
of another to be sent by the purchasers, in 
case the result should not turn out as repre- 
sented. That the pm-chasers accordmgly se- 
lected Haslcins as their agent for this pur- 
pose, and that he, Todd, taking up William 
Weseott by the way, accompanied him to 
the Ford tract, to show it to them, being in- 
formed, as he also informed Haskins, that 
"William "Wescott had sold out his interest in 
the ten sixteenths, although he retained an 
interest in another undivided portion of the 
same tract; that WiUiam Weseott recom- 
mended one liUther Moore as a person accus- 
tomed to traversing the woods, and well ac- 
quainted with the tract, and that he, Todd, 
employed him as a guide in making the ex- 
ploration, and for nothing else, as he was 
only a hunter, and not a getter of timber. 
That Haskins also employed one Thomas 
Chase to assist in exploring and making the 
estimate, for which he, Todd, believed him 
to be perfectly competent; and they were 
also accompanied by Mollineaux, one of the 
company of purchasers; that every thing in 
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relation to the business of the exploration 
was conducted fairly, and without any wish 
or attempt, to mislead, deceive, or influence 
Haskins, or any other person engaged ha 
forming an estimate, or in making their re- 
port; that they arrived on the ground on 
the evening of the-22d of Jxme, and having 
spent two days in the exploration, and Chase 
having made the quantity of timber on the 
tract to be seventy millions, and Haskins and 
Mollineaux declaring their satisfaction there- 
with, Hasldns informed him, Todd, on the 
24th of June, that he, as agent, concluded to 
complete the pm*chase, as he was authorized 
to do, and that he should explore the tract 
no fm-ther; that on the 25th they all left the 
tract on their retm-n; that at the request of 
Haskins, on the next day, the certificates 
were signed at Bingham, by TVescott, Moore, 
and bimself, stating the result of the explora- 
tion, which he, Todd, signed, aftdr making 
some objections to them, both as being mere 
matters of opinion, based upon the opinions 
of others, and, also, as being too general in 
its terms. But, he says, that in company 
with Haskins, he did see on the tract much 
pme timber of a large size, and apparentiy of 
the first quality; and so far as he could 
judge, he did believe, that the tract con- 
tauied the full quantity of pme timber which 
had been represented; and that every one of 
them did believe, that there was more than 
seventy millions of pine timber upon the tract, 
and that the streams were such as set forth 
in the certificate of Chase; that TVescott and 
Moore went with Haskins, MoUineaux, and 
Chase to visit the Austin stream, and that 
Haskins sent Chase and Moore to visit parts 
of the Ford tract not explored by Haskins, 
and they repoi-ted to him; and that "William 
Wescott stated to Haskins, that there was a 
glade of pine timber on the northwest side of 
it, and that he was not acquainted with a cer- 
tain other part of it, called the L part. That 
having been so informed, the parties, who 
employed Haskins, concluded to take the 
land and make the pm-chase, and that a deed 
of warranty was procui-ed from Mason Green- 
wood, according to the bond, and accepted 
by the parties, as a full compliance with 
whatever was to be done on his part. That 
the plaintiff and the other parties to the pur- 
chase thereupon paid him $12,500, being one 
quarter of the price, and gave their several 
promissory notes for the remainder, accord- 
ing to the terms of agreement, amounting to 
§37,500, of which he, Todd, paid over to the 
other defendants $11,250 in money, and de- 
livered to them all the notes, which were di- 
vided and distributed among them in their 
several proportions, retaining §1250, and talc- 
ing back from some of the defendants their 
several notes, and from others two of the 
notes of one of the pm*chasers, in fuU of the 
share of the purchase money, belonging to 
himself and his partner, amounting to §3750. 
David "Wescott's answer stated, that he had 
originally pm-chased part of the Ford tract 
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with William "Wescott, his brother, who had 
employed one Jonas Brown to explore and 
estimate the timber, accompanied by Luther 
Moore, a hunter, who had traversed the 
tract. That Brown said, that there was near- 
er eighty millions than fifty; and that 
Brown, Moore, and William Wescott made a 
certificate of there being fifty millions. That 
he first agreed to take three thousand acres 
at one dollar and sixty-seven cents per acre, 
and afterwards agreed with William to take 
three thousand more, at an increased price of 
over forty cents per acre. That the certifi- 
cate was delivered by William Wescott, de- 
ceased, to Todd and his associate, at their re- 
quest; but that no farther use was to be 
made of it, than to invite pui'chasers to look 
and examine. No representations whatever 
wei-e authorized, but the defendants offered 
to pay the expenses of any person sent to ex- 
plore, if there did not prove to be fifty mil- 
lions. Wescott's answer denied any knowl- 
edge or belief, that any means were made use 
of to mislead or deceive the agent sent by the 
proposed pui-chasers, or that any artifices 
were practised to influence the result of the 
exploration, or to raise the estimate of the 
quantity of timber upon the tract, or that the 
plaintiff was induced to pm-chase upon the 
report of the agent. It averred, that they all 
believed, that the tract contained good pine 
timber enough to make sixty millions feet of 
boards, and that they were not apprized of 
any grounds for concluding that it only con- 
tained a less quantity. 

The joint answer of the Mitchells, stated 
theu- own original purchase of four thousand 
acres of the tract, and that William O. Mitch- 
ell pm-chased one thousand acres separately; 
that one of the Wescotts applied to them for 
leave to include a portion of theu; interest in 
a bond to be made to Todd and another, set- 
ting forth that circimastance in a manner 
similar to the statement in the answer of 
David Wescott ^hat they had letters and 
certificate of one Hill in relation to the tim- 
ber on the tract, which were put into the 
hands of Todd; and that William Wescott 
delivered to Todd the certificate of the ex- 
ploration made with Brown and Moore. That 
none of the defendants meant to authorize 
Todd to guaranty the statements in letters or 
certificate as free from error of judgment, or 
as being founded on certain and correct infor- 
mation as to the quantity of timber; but that 
they were only intended to recommend the 
ti-act, as an object of attention, to any per- 
sons who should wish to purchase, and to in- 
duce such persons to inquire and satisfy 
themselves; and they advised Todd to make 
it the condition, that they should do so. They 
denied knowledge of any particulars in re- 
gard to the explorations or ' proceedings at- 
tributed to Todd and William Wescott, or of 
the original certificates, and they disbelieved 
that any such artifices were practised, as 
supposed; that they did believe, that the 
proceedings were conducted in, perfect good 



faith, and without any frd;udulent intent; 
and they denied, that they represented 
Brown, William Wescott, and Hill, to be 
men of character and acquainted with tim- 
ber; but stated, that WiUiam Wescott was a 
man of integrity, and Brown was a judge of 
timber; that all the signers of the certifi- 
cates were disinterested persons, without any 
inducement to make an exaggerated report; 
and that William Wescott actually rated the 
quantity less than he believed there was on 
the tract That they themselves did verily 
believe, that the Ford tract contained more 
than suflacient to make sixty milhons feet of 
boards, and never had any reason to sup- 
pose it contained less, nor heard of any low- 
er estimate, excepting the certificate of 
Brown; and that all the defendants believed 
that the tract contained sixty millions. 

The answers of the other defendants set 
forth their several relations to the transac- 
tion, and the manner in which they became 
possessed of, or concerned in, tlieir respec- 
tive proportions of the tract They denied 
authorizing, or that they knew of the deliv- 
ery of certificates, or authorized Todd to 
make any representations concerning the 
quantity of the timber, the character of the 
stream, or the facihties of conveyance; they 
averred that the defendants generally thought 
it to be a well timbered tract, and believed, 
that it contained not less than from fifty to 
sixty millions of pine timber; and one of 
them added, that the streams were sufficient 
with an ordinai-y freshet to float it into the 
Kennebec. They denied any knowledge or 
pai'ticipation in any fraudulent or improper 
practices in regard to the procurement or use 
of the certificates, or any belief, that any 
such were used to falsify or affect the ex- 
ploration, or effect a sale. They averred, 
that the object was to enable Haskins to sat- 
isfy himself, by means of the exploration, in 
such a manner, and to such an extent as he 
should think for the interest of his employ- 
ers. They avouched for the general good 
character and respectability of the signers of 
the certificates and explorers, and expressed 
the belief, that all the proceedings in respect 
to the exploration were conducted with per- 
fect fairness and good faith. An agreement 
was entered into on the 22d of July, 1835, be- 
tween the Wescotts, Mitchell, Warren, Wa- 
terhouse, Hayes, and Gooch, who were joint- 
ly concerned in the sale of the ten sixteenths, 
which recited the conveyance to the plaintiff 
and others, and the receiving of the notes of 
the purchasers in payment of their respective 
shares, secured by mortgage, and set foith 
the proportions, in which the parties to this 
agreement were interested in the land, of 
which the fee was in said Greenwood, and in 
which they had consequently become the 
holders of the notes, and interested or ac- 
countable as such. By this agreement they 
stipulated with each other, that in case any 
of the promissors should become insolvent 
before the notes should become payable, so 
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that any loss should arise, or in case of any 
loss on the same, arising from any cause oth- 
er than the negligence of the holders, such 
loss should he home by all the parties, in the 
proportion of their respective interests; and 
the holder of any note who should experience 
any such loss, should, after notice and re- 
quest, have his right of a remedy for contri- 
hution against any other of said parties re- 
fusing to pay his proportion of such loss, 
either by action of assumpsit, or on the agree- 
ment. 

The certificates referred to, were in the fol- 
lowing terms: 

"Bingham, May 13, 1833. We, the sub- 
scribers, do hereby certify that we have this 
day returned of exploring the Ford ti-act, 
and om* estimation is, that there is fifty mil- 
lions, to speak within bounds, of prime pine 
timber, that is to say, as good as any on the 
Kennebec waters; and we have also ex- 
amined the Austin stream, and find sufficient 
to run the above timber in the main Kenne- 
bec river. Jonas Brown, Luther Moore, Wil- 
liam Wescott" 

"This is to certify, that from the knowledge 
I have of the Ford tract, it is imcLuestionably 
one of the best timber tracts upon the Kenne- 
bec waters. And I would also state, that I 
have just sold my interest in the Saco tract, 
being on part of the same sti-eam, at seven 
dollai-s and fifty cents per acre. John Hill." 
"Bingham, Jxme 26, 1835. I, the subscriber, 
hereby certiEy, that I have this day returned 
•from an exploration of the Ford tract, and 
having been also frequently over the tract 
in hunting, I am fuUy satisfied, that the es- 
timation made by Jonas Brown, William 
Wescott, and myself, in May, 1833, will fall 
short of the quantity of timber; and that the 
one made this date by JMr. Tiiomas Ohase, is 
within bounds. Thv reason they fell short 
was, that they did not explore at that time 
the part called the L, which we have done 
this time, and find more timber on it than 
was anticipated. And I also certify, that I 
have been well acquainted with the stream 
called the Austin stream, for these twenty 
years past, and consider it good and sufii- 
cient to run logs to the main Kennebec river; 
and the north and south branches of it on 
the tract sufficient to run them into the main 
Austin stream with a common freshet after 
building one, and repairing two, dams on 
the said streams, or even without a fi'eshet. 
Luther Moore." 

"I hereby certify, that I agree to the 
above, and consider it perfectly true. Wil- 
liam Wescott" 

"Bingham, June 26, 1835. I, the subscriber, 
do hereby certify, that I have this day re- 
turned from exploring the Ford tract, in 
company with R. W. Mollineaux and Thomas 
Haskins of Boston, Massachusetts, and my 
estimation is, that the Ford tract, it is \m- 
questionably one of the best timber there is 
not less than four and a half thousands to the 
acre, on an average, of pxime pine timber, as 
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good as any on the Kennebec waters, and one 
and a half thousands of good spruce timber, 
worth as much as pine, also to the acre,— 
and have also explored the stream called the 
Austin stream, which runs through the tract, 
and do certtfr, that I consider It a good 
and sufficient stream to run logs to the main 
Kennebec river. Thomas Chase." 

"I hereby certify, that I was also with 
Mr. Thomas Chase, in exploring the Ford 
tract, and was fully satisfied, that the esti- 
mation is within bounds, and the quahty of 
the timber is the first, and the stream is as 
represented, and that it may be made, with 
very littie expense, so as to run logs even 
without a freshet James Todd." 

It appeared from the proof, that the land 
was purchased as a timber tract, and prin- 
cipally with reference to the quantity of 
timber upon the tract, and that the pur- 
chasers relied upon the representation made 
to them in that respect. In piursuance of the 
agreement, Haskins and Mollineaux, one of 
the purchasers, were carried on to the land 
by Todd, accompanied by William Wescott, 
and taking Moore and Chase with them as 
guides, to explore it They were employed 
two or three days, exploring different parts 
together; but having become fatigued, and 
their provisions having given out, they con- 
cluded to finish the busmess, and leave Ohase 
and Moore upon the land to report the re- 
sult, to which they had then arrived, as ex- 
hibited in the certificates, and with which 
Haskins was, at the time, understood to be 
satisfied. From a subsequent survey of the 
tract, pursuing the route of the recent ex- 
ploration, it appeared, that in the com'se of 
that exploration, Haskins and others had, by 
some means, been led off from it, and that 
timber had been shown, as being upon land, 
that was not included in the tract, but which 
lay adjacent to it; and that there was a con- 
siderable quantity of timber upon the con- 
tiguous tract and upon different borders of 
the Ford ti-act. Certain persons were after- 
wards sent to examine the tract; and the de- 
fendant being previously requested to join 
them, who estimated, that at the time of the 
sale, in 1835, the quantity of timber, suitable 
to be sawed into boards, did not exceed tiuree 
and a half miUicns feet Some of the wit- 
nesses, who examined it afterwards, with a 
view of making a more accurate estimate, 
made it less. But from the testimony of 
Samuel Homans, who, some time after the 
purchase, was employed in driving the logs 
cut off the Ford ti-act, out of the Austin 
sti-eam, it might be inferred, that the tract 
contained fully that quantity. And from the 
testimony of Samuel Chamberlain, that there 
might have been more, but not much. There 
was evidence, also, that there were some 
spruce and cedar upon the Ford tract Jonas 
Brown, one of the signers of the original 

certificate of May, 1833, who was examined 
for the defendants, testified, that the usual 

course of explorers was to go to •?, high ridge- 
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or elevation on the tract, to take a com- 
pass and mount yvith it to the top of a 
tree, whei-e the timber could be seen to a con- 
siderable distance, tha-e to set their com- 
pass, and take the bearings of the several 
glades of timber in sight; then td go to the 
glades, and make a general estimate, accord- 
ing to their best judgment, as to the quantity 
and quality of the timber, Tvithout actuilly 
counting, sealing, or measm^ing. He thought 
it would have taken sis months to make an 
exact estimate of the quantity of timber in 
this ti-act at the time when he explored it in 
1S33. He was the agent for the Wescotts in 
limibering on it in the winter of 1833-^, and 
cut two millions four himdred thousand feet. 
He did not remember giving any certificate 
of the quantity of timber on the Ford tract, 
when he explored it with Wescott in 1833; 
but, if he did give a certificate, that there 
were "fifty millions of good pine timber." 
the words, "and spruce," were, or ought to 
have been, inserted after the word "pine." 
He believed, that more than half of that 
quantity of timber was pine. He did not es- 
timate the pine separately from the spruce, 
and in his opinion, there was about an equal 
quantity of each upon the tract None of 
the witnesses examined for the defendants 
undertook to make any precise estimate of 
the actual quantity of pine timber upon the 
tract at the time of purchase. Thomas Chase, 
who was one of the explorers, and signed one 
of the cei-tifieates, June 26th, 1835, testi- 
fied, that according to his best recollection, he 
estimated the whole at four and a half 
thousand feet to the acre, including pine 
and spruce. 

A cross bUl was filed by the defendants 
in the original suit, upon the alleged ground, 
that during the pendency of that suit a com- 
promise and adjustment of it had taken 
place, by virtue of which, the original de- 
fendants (now plaintiffs) had agreed to re- 
ceive, and had accepted fifty per cent upon 
the notes given for the balance of the price 
of the land, in addition to titie first payment 
of money, and had thereby been discharged 
from any further claim or prosecution of 
the former suit The cross Dill charged, that 
all the original purchasers of the ten six- 
teenths had a common interest and concern, 
which induced them to unite together as in 
one cause, and they had authorized the orig- 
inal plaintiff (Daniel) to compound and set- 
tle the whole matter. That it was mutually 
agreed between the pai-ties to the suit, that 
the notes given for the balance^ of the con- 
sideration of the land, should be given up 
on payment, or securing the payment of 
fifty per cent, and that the suit should 
thereupon be finally compromised and set- 
tled. And it was particularly alleged, that, 
during the course of negotiation to this end, 
Daniel assigned and urged as a reason for 
not consenting to pay any larger amount 
upon the notes, that he himself and the 
other parties concerned in the purchase, had 
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been put to much trouble, and had incurred 
great expense in prosecuting their bill, which 
they should lose by adjusting and taking 
up the notes. The bill thereupon prayed 
for an injunction against Daniel, and a 
dismissal of his suit The answer of Daniel 
contained a positive denial of the principal 
allegations of the cross bill. Only one wit- 
ness. Greenwood, testified upon the subject 

Charles S. Daveis, for plaintiff. 
William Pitt Preble, for defendants. 

STOKY, Circuit Justice, delivered the opin- 
ion of the court to the following effect: 

The cross bill is founded upon an asserted 
compromise of settlement of the cause of 
suit, stated in the original bill, pending the 
suit; and, of course, if established in point 
of fact, it puts an end to the whole contro- 
versy. It has, accordingly, been first argued 
by counsel; and we are of opinion, that the 
compromise and settlement are not sufEicient- 
ly established by the proofs in the cause to 
overcome the full and positive denials in the 
answer, that any such transactions were 
ever agreed upon by the paiiies. The known 
rule in equity is, that an answer, which Is 
responsive to the allegations and charges 
made in the bill, and contains clear and posi- 
tive denials thereof, must prevail, unless it 
is overcome by the testimony of two wit- 
.nesses to the substantial facts, or at least 
by one witness, and other attendant cir- 
cumstances, which supply the want of an- 
other witness, and thus destroy the state- 
ments of the answer, or demonstrate its in- 
credibility or insufficiency as evidence. There 
is no pretence to say, that this state of things 
exists in the present case, and therefore, 
the cross bill must be dismissed with costs. 

The original bill seeks to set aside a con- 
tract, made on the 18th of June, 1835, be- 
tween James Todd, one of the defendants, 
for himself, and as agent of several of the 
other defendants, with the plaintiff and sev- 
eral other persons, stated in the bill, for 
the purchase of ten imdivided sixteenth 
parts of a certain tract of land in the state 
of Maine, containing about 16,000 acres of 
land, of which the plaintiff was to have three 
sixteenth parts, and his copartners certain 
other proportions, for the sum of $50,000, 
payable in certain instalments, a part in 
cash, and a part at future periods, for which 
the respective purchasers were to give their 
several notes and mortgages respectively. 
The bill mainly insists, that the agreement 
was entered into upon gross and fraudulent 
representations made to the plaintiff, and the 
other purchasers, as to the true character of 
the land, and especially as to the quality of 
timber thereon; and that, upon the faith of 
those representations, the purchases were 
completed, the conveyances taken, and the 
moneys paid, and securities given by them 
respectively; and that, therefore, it ought 
to be set aside and cancelled; and that the 
plaintiff, who sues for his own separate right 
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and interest in the premises, he having sub- 
sequently become a sub-purchaser of 1-32 
more of the tract, and, therefore, being en- 
titled to 7-32 parts thereof, ought to be re- 
stored to all he has paid; and the bill prays 
for other relief. We have said, that the bill 
mainly proceeds upon the imputation of 
fraud; but its allegations are sufficient to 
found a claim for relief, if the bargain was 
made upon material representations of mat- 
ters of facts, constituting the basis thereof, 
■which are untrue, even although innocently 
made by the mistake of the parties, or by 
the mistake of the sellers alone. Nothing 
is more clear in equity than the doctrine, 
that a bargain founded in a mutual mistake 
of the facts, constituting the very basis or 
essence of the contract, or founded upon rep- 
resentations of the sellers, material to the 
bargain, and constituting the essence thereof, 
although made by innocent mistake, ■will 
avoid it Mistake, as weU as fraud, in any 
representation of a fact, material to the 
contract, furnishes a sufficient ground to set 
it aside, and to declare it a nullity. The 
Reports are full of cases to this effect; and 
many of them -will be found collected in the 
elementary writers on equity jurisprudence.^ 
In the vie^w, ■which the court are disposed 
to take of the bill and evidence, -we do not 
deem it at all necessary to enter upon the 
consideration of the question of fraud, as 
•we are entirely satisfied, that, if there has 
been no fraud, there has been such a mis- 
take of both parties, as to a fact, not only 
material, but constituting the very basis of 
the agreement, as requh-es the court to de- 
cree, that the agreement be rescinded and 
the conveyance made in pursuance thereof 
be set aside, and the parties be restored to 
their original rights and interests, antecedent 
to the agreement 

Let us, in the first place, examine the 
■written agreement between the parties, tak- 
ing along with us the fact, that Todd was 
acting as principal, as to a portion of the 
land, and as agent of the other owners, as 
to other parts thereof, which were included 
in the sale. The agreement is in the follow- 
ing words: "Articles of agi-eement made this 
eighteenth day of June, A. D. eighteen .hun- 
dred and thirty-five, by and between James 
Todd, of Portiand, in the state of Maine, 
on the one part, and Otis Daniel, Josiah Dan- 
iel, Robert "W. aiolltaeaux, E. P. Messenger, 
Jonathan A. Richards, and James H. Champ- 
ney, and Barnum Field, all of Boston, in 
the county of Suffolk, and commonwealth 
of Massachusetts, and Daniel A, Sigourney, 
and John F. Soren, of Roxbury, in the coun- 
ty of Norfolk, and. state of Massachusetts, 
on the other part The said Todd, in con- 
sideration of the agreement herein contained 
of said parties to the second part, hereby 
agrees with them respectively, to sell and 
convey to them by good and sufficient deeds. 



"See 1 Story, Eq. Jur. §§ 140-152, and the 
cases there cited. 
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with warranty and a good and indefeasible 
titie, in fee simple, ten undivided sixteenth 
parts of a tract of land situated in town- 
ship No. 2, second range, Bingham Kenne- 
bec purchase, east of the Kennebec river, 
in Somerset county, state of Maine, contain- 
ing sixteen tiiousand acres, called the Ford 
tract, to be conveyed to said parties of the 
second part as follows: Three undivided six- 
teenth parts to said Otis Daniel; two un- 
divided sixteenth parts to said Josiah Dan- 
iel; one undivided sixteenth part to said Mol- 
lineaux and Messenger; two undivided six- 
teenth parts to Daniel A. Sigourney and 
Jonathan A. Richards; one undivided six- 
teenth part to John F- Soren and James 
H. Ohampney; and one undivided sixteenth 
part to Barnum Field; the said parties to 
the second part paying for their purchase 
their respective pi-oportions of the sum of 
fifty thousand dollars, to be paid as follows: 
one quarter part in cash, and the remainder, 
one third in one year; one third in two 
years; and one third in three years, ■with 
interest annually, secured by their respective 
notes and mortgages on the premises, and 
the said premises are to be conveyed to said 
parties of the second part in the proportions 
above mentioned, at any time on demand 
within sixteen days from the date of these 
presents, which time is allowed to said par- 
ties of the second part to explore said tract 
And the said parties of the second part, in 
consideration of said Todd*s agreement, here- 
by agree with said Todd to purchase and pay 
for their respective parts of said tract as 
before mentioned; and if they do not com- 
plete the purchase within the said term of. 
sixteen days, they' will respectively forfeit 
and pay said Todd their respective parts of 
the sum of three thousand dollars. Pro- 
vided, nevertheless, that said parties of the 
second part shall be imder no obligation to 
take said land, or to pay therefor, unless 
said Ford tract contains sixty millions of 
pine timber, and a stream runs through said 
tract, which will, with an ordinary freshet 
carry logs from said tract to Kennebec river, 
without difficulty. In case said ti*act does 
not contain sixty millions of pine timber, 
and such a stream as is mentioned above, 
said Todd hereby agrees with said parties 
of the second part, to pay the expense of 
one person, to be sent from Boston, to ex- 
amine said tract, and also, whatever may be 
paid to one other suitable person for explor- 
ing said tract for the time he is on the ti-act 
It is understood, that if said parties of the 
second part or their agent notify said Todd 
of their agreement to take the said premises 
at any time within sixteen days, they shall 
be allowed till July 9th, to make the pay- 
ments and exchange the papers. In witness 
whereof, said parties have interchangeably 
set their hands and seals." (Signed by the 
parties, and witnessed by S. E. Sewall and 
Thomas W. Haskins.) 

Now, we think it impossible to doubt, up- 
on the reading of this agreement, that it was 
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undei-stood by all the parties, that the tract 
of land did contain sixty millions of pine 
timber, and that a stream ran through the 
tract, which would, with an ordinary freshet, 
carry logs from the tract to the river Ken- 
nebec without difficulty; and that these con- 
stituted the very basis of the contract, and 
were so fundamental, that if either did not 
exist, the bai-gain was understood not to be 
obligatory on the purchasers. The proviso, 
in our judgment, clearly imports this. The 
subsequent clause, as to the exploration of 
the tract, was not designee^ in any manner to 
waive or control this fundamental stipula- 
tion; but merely to afford to the purchasers 
more complete means of ascertaining the ver- 
ity of the statements, and thus to secure the 
purchasers from loss in case of any fraud or 
substantial mistake. An exploration was ac- 
cordinglj"- made by an agent of the purchas- 
■ers, accompanied by an agent of the vendors. 
How it was conducted, the evidence suffi- 
•ciently discloses. A more complete example 
■of a"edulity and delusion on one side, and 
■of mistake and misrepresentation (whether 
innocent or designed is not material to be ex- 
amined) on the other side, perhaps, cannot 
tie found in the annals of om: country. The 
survey was not, indeed, even made upon the 
tract, as it was actually boimded; but, by 
the mistake or ignorance of the guides, the 
exploration was in part off of the tract; so 
that here again there was a fundamental 
mistake, which made it a new source of er- 
ror in completing the bargain. The purchas- 
■ers were further misled by the representa- 
tions founded on that exploration, as to the 
nature of the land, and the quantity of the 
timber thereon, which they had no means of 
knowing were untrue and grossly exaggei-- 
ated. The exploration being thus made, in 
part ofE of tlie tract, through mistake or ig- 
norance, so far from strengthening the case 
for the defendants, furnishes of itself a 
strong ground of relief for the purchasers. 
But we do not dwell on this circumstance 
further than merely to show, that it cannot 
afford any substantial aid to the defence. It 
is unnecessary, also, to dwell on the question, 
whether the evidence shows, that there was 
any such stream on the tract, as the agree- 
ment vouched for, about which there might 
be some reason for doubt and hesitation. 
What we desu'e to place our opinion upon, 
is the other ground, that the quantity of tim- 
ber on the tract was grossly mistaken, and 
extravagantly over estimated. What is the 
case made out by the entire evidence, with 
the exception of a single witness? It is, that 
the pine timber upon the tract does not prob- 
ably exceed three millions, and at the far- 
thest does not exceed five millions. One wit- 
ness, indeed, seems to think, that it may con- 
tain more, and go to the extent, perhaps, of 
twenty-five millions. But he stands alone; 
and his testimony is of small weight, com- 
pared with the mass of intelligent witnesses, 
establishing the more limited quantity. 



Here, then, we have a tract, represented by 
the vendors in their contract as containing 
sixty millions of timber, and that supposed 
fact constituting the vei-y basis of the bar- 
gain, when, in fact, it does not contain more 
than one twelfth part of that quantity. A 
court of equity would be unworthy of the 
name or character, if a contract, founded in 
such a gross mistake and fundamental error, 
were permitted to stand, and were not de- 
clared to be utterly invalid. We do not med- 
dle with cases, where the error in quantity is 
of a slight nature, not going to the essence 
of the bargain. Here the en-or is vital. The 
pm-chasers have contracted to give fifty thou- 
sand dollars for a tract of land, represented 
to contain sixty millions of pine timber. It 
cannot be possible, that they ought in law, or 
in justice, or in common sense, to be bound 
to pay that amount for five millions only. 
There is a great deal of other evidence in the 
cause, as to the representation of the quan- 
tity of timber on the tract, made by and 
through the agent of the owners to the pm-- . 
chasers, as well orally, as by certificates, pro- 
duced and read in the cause. They co]^fii*m 
the conclusions deducible from the agree- 
ment itself; but it does not seem necessai-y 
to dwell on them. 

These short views exhaust the merits of the 
case, so far as they belong to the general 
character of the bill. We are of opinion, that 
the original contract ought to be set aside, 
as founded in gross error or mistake; that 
the conveyance made to the plaintiff, Dan- 
iel, ought to be rescinded, and that he ought 
to be restored to the purchase money, which 
has been paid by him, deducting whatever he 
may have been repaid out of any proceeds 
of the sales of timber, cut on the land. 
Todd, having received the pm*ehase money 
from Daniel, ought to be held primarily liable 
to repay it; and in his aid, such of the other 
defendants, for whom he acted as agent, and 
such as have received any part thereof, with 
a full knowledge of all the circumstances, 
ought to be decreed to repay the proportions 
thereof respectively received by them. 

Thei'e is an agreement, found in the case, 
by which the defendants, who are the ven- 
dors, mutually agi-eed among them, in the 
division of the notes, taken for the purchase 
money, that they would, according to their 
respective intei-ests, bear their respective 
proportions of any losses, which might arise 
from the insolvency or inability of the pur- 
chasei'S to pay the same. We have been 
asked by the plaintiff to give him the benefit 
of that agreement, in order that he might 
avail himself of it, in case he is not able, 
from the parties directly liable to him, to ob- 
tain back the purchase money decreed to him 
by the court We are of opinion, that he is 
not entitled to any such aid or relief. That 
agreement is sti-ictiy res inter alios acta, 
with which he has no manner of connexion, 
by which he is not bound, and to which he 
cannot justly, in equity, claim any derivative 
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title. There are some other circumstances, j 
which may be proper for consideration be- 
fore the master, under the interlocutory de- 
cree, which we propose to pass, for the pur- 
pose of carrying into fuU effect the present 
opinion. The decree will accordingly - he 
di-awn up, and will contain certain declara- 
tory clauses, and institute the proper in- 
QLuiries necessary for a final decree in the 
premises. 

The decree was afterwards drawn up as 
follows: This cause came on to be heard at 
this term upon the bill, answer, exhibits, 
and proofs produced by the parties, and was 
argued by counsel, on consideration whereof, 
it is declared by the court, that the conti-act 
of sale, and the conveyance of the premises 
and the notes of the said Daniel thereupon, 
as set forth in the bill, were made by and 
between the said Otis Daniel and the said 
James Todd, and other parties, upon mate- 
rial misrepresentations and mutual mistakes 
as to the quantity of timber on the premises 
so sold, and therefore ought to be set aside, 
and held null and void; and the said Otis 
Daniel ought to be repaid the amount of the 
said purchase money, actually paid by him 
thereupon and therefor, by the said Todd, 
who received the notes for the same, and in 
his aid and for his relief, by such of the oth- 
er parties, defendants to the bill respectively, 
for whom the said Todd acted as agent, or 
who, with a full Imowledge of, and assent 
to, the said contract of sale and misrepre- 
sentations and mistakes, have received any 
of the said notes, or any part of the purchase 
money paid thereon by the said Daniel; but 
not for the part thereof received by any 
other party. And thereupon, in furtherance 
of the declarations aforesaid, it is further 
ordered, adjudged, and decreed, that the 
same contract of sale, and conveyance, and 
notes be and hereby are annulled, rescinded, 
and declared utterly void, and of no effect. 
And the' said Otis Daniel is further ordered, 
adjudged, and decreed to reconvey the prem- 
ises by such due and reasonable conveyance 
or conveyances as shall be devised and re- 
ported by a master, when and so soon as the 
pm'chase money actually paid by him shall 
be repaid as hereinafter mentioned. And it 
is further ordered, adjudged, and decreed, by 
the court, that the said James Todd be, and 
hereby is, held dhrectly Uable to the plaintiff 
for the whole amount of moneys paid as 
aforesaid, deducting, however, therefrom the 
' proceeds of limber sold, as well as the value 
of timber taken from said lands, by and 
under the authority of the said Otis Daniel, 
and remaining unsold, and making all due 
allowances for all proper charges and ex- 
penses inctu-red in regard to said timber, and 
for taxes paid on the said lands. And it is 
further ordered, adjudged, and decreed, that 
such of the other parties, defendants to said 
bill, as with a full knowledge of the prem- 
ises or for whom the said Todd acted as 



agent, or who assented to the said contract 
of sale and conveyance, with a fuU knowl- 
edge of the premises, shall be, and hereby 
are decreed to be liable in aid and relief of 
the said Todd, to pay and deliver back to the 
said Otis Daniel, such parts or portions of 
the purchase money paid by the said Daniel 
for the said lands, as have been received by 
them respectively in the premises, or on the 
notes of the said Daniel so received by them; 
but no one of them to be liable for any pur- 
chase money or notes received by any of the 
other parties, defendants. And it is further 
ordered, adjudged, and decreed, by the court, 
that no damage or interest on the aforesaid 
moneys be allowed, except the proceeds of 
such timber, sold and unsold, as aforesaid, 
shall fm-nish a fund therefor; and in that 
event, interest upon said purchase money to 
be added thereto, as an offset pro tanto to 
the excess of said proceeds, and not exceed- 
ing the amount of such excess. And it is 
fm-ther ordered, adjudged, and decreed by 
the court, that it be referred to Stephen 
Longfellow, Esquure, as master, to ascertain 
the amount due to the plaintiff on the basis 
of this decree, and also the particular notes 
and sums received by each of said defend- 
ants of said purchase money, so paid and se- 
cured as aforesaid, and to report the same 
to the com-t And it is further ordered, ad- 
judged, and decreed, by the court, that the 
master be clothed with full power and au- 
thorities to examine, as well the parties, as 
any otter witnesses, orally or upon written 
interrogatories, under oath, in the premises, 
and to requu:e the production of aU vouch- 
ers, papers, and other documents pertinent 
and proper in the premises; and that he state 
a full account in the premises, upon the basis 
of this decree. And that he be and hereby 
is clothed with all the usual powers and au- 
thorities of a master, in all things touching 
the premises. And all further orders and de- 
crees are reserved for the consideration of 
the comrt. 

[NOTE. After the entry of the above decree, 
and after the cross bill had beau dismissed, de- 
fendants applied for a rehearing of botii tiie 
original and cross bill, and also for leave to hie 
a supplemental bill- Both applications were 
denied. Case No. 3,563.] 
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DANIEL v. MITCHELL. 

[1 Story, 198.] ^ 

Oircnit Court, D. Maine. May Term, 1840. 

EQOIXr— E.EHEARISGS APTEB DECREE— NeWLT-DiS- 
COVEKED BVIDEKCB — CONFESSIONS — ^DISCRETION 

OP Court. 

1. Rehearings in equity after a decree are 
not a matter of right, but rest in the sound dis- 
cretion of the court, 
rCited in Doasett v. Emerson, Case No. 3,961; 
Steines v. Franklin Co., 14 Wall. (81 TJ. S.) 
22; Reeves v. Keystone Bridge Co., Case 

1 [Reported by William W. Story, Esq.] 
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No. 11,661; Ameriean Diamond Rock Bor- 
ing Co. T. Sheldon, 1 Fed. 8T0; Bentaey t. 
Phelps, Case No. 1,332.3 

2. Where a rehearing is applied for upon the 
ground of newly discovered evidence, the appli- 
cation is mainly governed by the same con- 
siderations as apply to cases, where leave is 
asked to file a supplemental bill after the publi- 
cation of the testimony, taken on a cause, and 
before the hearing, in order to bring newly dis- 
covered evidence before the court; or where 
leave is asked, after a decree, to file a bill of re- 
view upon the ground of the like evidence. 

3. Quere, whether the court will grant any 
such application after a decree, where the 
newly discovered evidence consists wholly of 
confessions made by the plaintiff since the de- 
cree, and afEeeting the merits of the original 
bill. 

4. If the court will grant any such applica- 
tion, it will grant it only when the confessions 
are of the most full and direct character, and 
are proved by disinterested testimony, and are 
not susceptible of different interpretations. 

5. A fortiori, the application will be more diffi- 
cult to be maintained (if it can be maintained at 
all) where the supposed confessions made by the 
plaintiff are directly contradictory to the an- 
swer of the plaintiff to a cross bill filed in 
the same cause for the very purpose of obtain- 
ing an admission of the same facts, as the con- 
fessions purport to state, and are also con- 
tradicted by the plaintiff by his affidavit, filed 
upon the application for the rehearing. 

After the hearing upon the original bill 
and the interlocutory decree therein [Case 
No. 3,562], and after the cross bill had been 
dismissed with costs, the defendants filed a 
petition for a rehearing of the original bill, 
and cross bill, and also for leave to file a 
supplemental biU or other proper proceed- 
ings, to bring before the court, upon the re- 
hearing, certain confessions of the plaintiff, 
alleged to have been made since the hearing 
of the original and cross bill to the defendant, 
Todd, and his counsel, in which he admitted 
the material facts stated in the ci-oss biU, and 
also one point of defence set up in the answer 
to the original bill, viz. tliat there had been 
a parol compromise made and assented to 
by the parties, pending the suit, by -which it 
was agreed, that the original suit should be 
dismissed upon the plaintijBf's paying the 
fifty per cent, of the amount of the note given 
for the purchase money of the land in con- 
troversy, and that the notes should be there- 
upon delivered up to the plaintiff. That the 
plaintiff accordingly paid the fifty per cent, 
which was accepted by the defendants, in 
the faith, that the suit was to be dismissed; 
but that the plaintiff now insisted upon push- 
ing it to a decree, in violation of the parol 
agi-eement and compromise. The plaintiff, in 
h.s answer to the cross bill, directly and 
pointedly denied, that any such agi-eement 
was ever made for the dismissal of the bnl; 
but he admitted, that he had paid fifty per 
cent, upon the delivering up of the notes to 
him by an arrangement with the holders; 
and he insisted, that this was done on their 
part solely on the ground, that they knew he 
meant to resist payment thereof at law, and 
the compromise was made for the pmrpose 
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of settling the notes, and was not intended 
or understood ta prevent his prosecuting the 
original suit in this case. When the cause 
came on to be reheard in its regular com-se 
upon the petition for a rehearing, some dis- 
cussion took place between the counsel on 
both sides and the court 

Fessenden & Deblois, for petitioners. 
C. S. Daveis, for original plaintiff, 

STORY, Circuit Justice. I am far from de- 
siring, th'at the counsel on both sides Siiould 
not be allowed the fullest oppoitunity of being 
heard upon the present petition. But as all 
the papers were sent to me some time since, 
without any intimation, that an argument 
was to be made, I supposed the papers were 
submitted for the consideration of the court 
for their decision without argument, and I 
accordingly devoted my attention to the ex- 
amination of the subject As there are in- 
trinsic difficulties In the case, and the appli- 
cation stands upon very unusual circum- 
stances, and the counsel seem desirous of 
knowing those points, to which the com-t 
would especially wish them to turn their at- 
tention at the argument I will briefly sug- 
gest such considerations, as have occmi-ed to 
my mind upon the subject 

Rehearings rest in the sound discretion of 
the court; and where they are petitioned for 
upon the gi-ound of newly discovered evi- 
dence, they are mainly governed by the same 
considerations, as apply to cases, where leave 
is asked, after the publication of testimony, 
and before the hearing, to file a supplemental 
bill, in order to bring such new evidence 
before the court; or where, after a decree, 
leave is asked to file a biU of review, or a 
bill in the nature of a bill of review, upon 
the like ground of newly discovered evidence. 
This subject has been a good deal disciissed 
in this court; and I am not aware, that there- 
are any important authorities, bearing on it 
which were not brought before the court and 
examined in the case of Dexter v. Ai-nold 
[Case No. 3,856]. 

There are several leading points, whicb 
must necessarily come before the court when- 
ever the argument upon the present petition- 
is heard. (1.) Whether the nature of the 
evidence proposed to be offered, viz. that of 
parol confessions, asserted to have been made 
since the hearing and decree, is such as 
properly to justify the court in gi-anting a 
rehearing, supposing it to be full and ex- 
plicit to the pm-pose. (2.) Whether, in fact 
the evidence now offered of the supposed con- 
fessions, is of such a character, as is, or 
ought to be satisfactoiy, as proof, to conti'a- 
dict the solemn declai-ations contained in the 
answei- of the plaintiff to the cross bill, to 
the very point on which those confessions 
hinge. (3.) Whether, if admitted, they could 
be of any just avail in the cause; or would 
do more tban justify the court in rescinding 
the compromise, supposed to have been made 
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between the parties and the holders of the 
notes, and thus to restore them to the status 
ante pactum (if I may so say), or to the state, 
in which they stood after the bill was filed, 
and before the compromise was entered into. 
If this latter view be the true one, it would 
be wholly unnecessary to rehear the cause; 
for the present decree, rescinding the original 
conti-act for the purchase of the lands, is 
precisely, what in substance it would be, if 
the compromise were held a nullity. The re- 
hearing, therefore, under such circumstances, 
would be utterly without object or use. This, 
therefore, will naturally, at the ai-gument, 
constitute a point of discussion in the cause. 
I merely suggest it, without intending to 
dwell on it. 

The second point is one of no small em- 
barrassment and difficulty, upon the actual 
posture of the confessions, offered as proof 
by the petition. These confessions, at least 
so far as the testimony of Mr. Preble goes, 
are susceptible of an interpretation favorable 
to the plaintiff, or, at least, consistent with 
his good faith and honesty, to the extent of 
delivering him fi'om the imputation of wan- 
ton and deliberate perjury. The affidavit of 
the defendant, Todd, as to the confessions 
of the plaintiff, cannot certainly be admitted 
as evidence in such a cause as this; for in 
equity no defendant can be a witness to tes- 
tify in his own favor to a matter, not called 
for liy the plaintiff in his bill. The case, there- 
fore, presented upon this application, on this 
point, is the affidavit of one witness, as to 
the supposed confessions of the plaintiff, 
and the testimony of the plaintiff, directly 
and positively denying the material facts of 
the confessions, not merely in his affidavit, 
but in the most explicit and deliberate man- 
ner in his answer to the cross bill. If, there- 
fore, we order a rehearing upon the testimony 
thus adduced, we must come to the conclu- 
sion, in granting this application, that the 
plaintiff has been guilty of gross and delib- 
erate perjury in his answer to the cross biU, 
as well as in his affidavit; and that he is 
no t worthy of any, even the si ightest credit In- 
deed, it might well be said, that, under such 
circumstances, he was not falsus in uno, but 
falsus in omnibus. Now, I need scarcely say, 
that a court of eciuity, in granting a rehearing 
in its discretion woidd be slow to come to a 
conclusion of this soi;t, unless it was forced 
upon it by the most irresistible evidence, and 
that, in its natui-e and character, it was of ' 
the highest credit, and the fai-thest removed 
from the chance or possibility of mistake. 
Certainly, it cannot be said, that parol evi- 
dence of mere confessions is entitied to such 
a high distinction. It has been well said, 
that it is the easiest to be manufactured, 
and the most difficult to be repelled or 
refuted, of any species of evidence. And al- 
though, in the present case, the character of 
the gentleman, whose affidavit has been given, 
places his own testimony beyond any sus- 
picion with regard to his belief in its en- 
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tire accuracy; yet it is to be recollected, 
that no portion of human testimony is more 
open to just doubts, than confessions arising 
from the frailty of human memory, and the 
mistakes, which may constantiy occur in 
understanding the exact purport and mean- 
ing of the language,, used by parties in con- 
versation. Judges, therefore, in acting upon 
the proof of confessions, are not at liberty to 
draw inferences from their own personal 
knowledge of individuals; but they must deal 
with such evidence, as if the parties were un- 
known, and it were to be judged of upon its 
own intrinsic force, connected with the other 
circumstances of the case. But, when such 
confessions are to establish the solemn charge 
of deliberate perjury by any party, I am 
sm'e, that the coiu;t is called upon to exei'cise 
the most sa'upulous caution, before it arrives 
at the conclusion, that mere confessions es- 
tablish such criminality. These, however, 
will properly occur as matters of observation 
at the argument; and they are now sug- 
gested, because they must be met and consid- 
ered, whenever the petition comes on for a 
final hearing. 

But the other point is a matter of great 
practical importance, and is that, upon which, 
I confess, I have a sti-ong impression. It 
is, whether a court of equity ought ever to 
open a cause for a rehearing and io admit 
new evidence, founded upon parol confessions 
made subseguently to the time of the original 
decree. I have searched the authorities to 
find some case of this sort; but I have not 
found any. The counsel have franldy ad- 
mitted, that in their own researches they 
have discovered none. My judgment is, that 
no such case does exist. And this universal 
silence in a ease, which must frequentiy hav& 
occurred in practice, affords an exceedingly 
strong presumption, that it has not been 
deemed admissible as a ground for a rehear- 



TJpon these suggestions the counsel sub- 
mitted the case to the court without farther 
ai'gument, and the court overruled the ap- 
plication on the petition for a rehearing, and" 
refused leave to file a supplemental bill. 



DAJSriEL (WHABTENBY v.). See Case No. 

17,479. 
DANIEL AUGUSTA. The (MILBOUENE v.). 

See Case No. 9,540. 



Case Ho. 3,564. 

The DANIEL BALL. 

[1 Brown, Adm. (1876) 193.] ^ 

District Court, W. D. Michigan. 

Navigable Waters — Poweu to Regulate Com- 
merce BETWEEN Different States — To -what 
Vessels Ixspectiom Laws are Applicable. 
A small steamer was engaged in transporting 

freight and passengers upon Grand river, be- 

^ [Reported by Hon. Henry B. Brown, Dis- 
trict Judge, and here reprinted by permission.] 
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tween Grand Rapids and Grand Haven, in the 
state of Michigan. Although her route was 
wholly within the state, she carried freight con- 
signed to and from other states, which was 
transhipped at Grand Haven. She also carried 
passengers on tiieir way to and from Chicago 
and Milwaukee. In the opinion of the court, 
she was subject to inspection and license under 
the navigation laws of the United States, but as 
a different view of the law had been taken 
in the same and other districts: Held, out of 
deference to these opinions, and for the sake 
of uniformity, the libel should be dismissed. 

The steamer Daniel Ball was libelled for 
■want of inspection and license under the 
navigation laws. The owners set tip by way 
of defense that the Ball was not, by law, 
required to be inspected or licensed. The 
facts agreed upon were as follows: The Ball 
was a steamer of 123 tons burden, drawing 
about two feet of water, running on Grand 
river, a river entirely within the state of 
Michigan. She was so constructed as to be 
incapable of navigating the waters of Lake 
Michigan, or of continuing her voyage fur- 
ther than Grand Haven, a port on Lake 
Michigan, at the mouth of Grand river. 
She took in freight at Grand Rapids, forty 
miles up the x'iver, and received and deliv- 
ered at other places along the river. At 
Grand Haven her cargo, not previously dis- 
charged, was unloaded. A part of her 
freight was goods and merchandise shipped 
from Grand Rapids, and destined to places 
in other states, viz.: Chicago and Milwau- 
kee, in Illinois and Wisconsin; but such 
goods were delivered at Grand Haven, to 
"Warehouse and forwarding agents, to whom 
they were consigned at that port, who for- 
warded such goods to their place of destina- 
tion in other states by lake boats. Passen- 
gers were caxTied by the Ball who were on 
their way to Chicago and Milwaukee. The 
second section of the act of congress of July 
7, 1838 [5 Stat 304], provides, "that it shall 
not be lawful for the owner, master, or cap- 
tain, of any steamboat, * * * to trans- 
port any goods, wares and merchandise, or 
passengers, in or upon the bays, lakes, riv- 
-ers, or other navigable waters of the United 
States, * * « without having first ob- 
tained a license," etc. The owner incurs the 
penalty of $500 for a violation of this see- 
;tion, and the boat is liable to be proceeded 
against to enforce the forfeiture against her. 
The act requires all such steamers to be in- 
spected annually. The amendatory act of^ 
August 30, 1852 [10 Stat 61], provides, "that 
no license,- register or enrollment, under the 
provisions of this or the act to which this is 
an amendment, shall be granted, or other 
papers issued by any collector, to any vessel, 
propelled in whole or in part by steam, and 
carrying passengers, until he shall have sat- 
isfactory evidence that all the provisions of 
this act have been fully complied with; and 
if any such vessel shall be navigated with 
passengers on board, without complying 
with the terms of this act, the owner there- 
"<>f. and the vessel itself, shall be subject to 



the penalties contained in the second sec- 
tion of the act to which this is an amend- 
ment" This act further provides for the in- 
spection of the hulls of steamers, and of their 
boilers, engines, etc. On the part of the own- 
ers, it was claimed that the act, in terms, 
goes beyond the constitutional powers of con- 
gress to legislate, inasmuch as it Includes 
boats navigating only the internal waters of 
a state, which do not transport goods or pas- 
sengers between two or more states. The 
constitutional provision under which the 
navigation law in question is passed, is as 
follows: "Congress shall have power to 
regulate commerce witli foreign nations, and 
among the several states, and with the Indi- 
an tribes." 

E, S. Eggleston, Dist Atty., for the United 
States. 
John S. Newberry, for claimant 

"WITHEY, District Judge. It has been re- 
peatedly held by the courts of the United 
States that a commerce which is purely inter- 
nal, carried on entirely within a state, and 
whicli does not afEect other states, is not 
within the power of congress under the con- 
stitution to regulate, but belongs exclusively 
to the state. Commerce is defined to be "an 
exchange of commodities;" it is "trade and 
tratSc," and "includes navigation and inter- 
course." The power to regulate commerce, 
then, includes the power to regulate naviga- 
tion; but the navigation, like the commodity 
which is transported for exchange, trade and 
traffic, must be such as is embraced within 
and is a part of the commerce among the 
states. We are brought to the single ques- 
tion, therefore, whether the navigation in 
which the Ball was engaged on Grand river, 
can-yhig goods and passengers exclusively 
within the state of Michigan but which were 
shipped for places in other states, is "com- 
merce among the several states." If this 
question was now px-esented and to be de- 
cided for the first time, I should have no 
hesitation, from the consideration I have 
given it, in holding the Ball to be employed 
in commerce between the states, and liable 
for the penalty of §500. 

The first authority which I notice is the de- 
cision, in manuscript by Judge Wilkins, pro- 
nounced in 1856 or 1837, in two cases. The 
Forest Queen and the Pontiac were running 
on Grand river, which, was then within the 
jurisdiction of what is now the eastern dis- 
trict court. Goods and passengers were con* 
veyed on these river boats to Grand Haven, 
and there transhipped, destined and shipped 
from inland tovras on the river to other 
states; and goods and passengers coming 
from other states across the lakes were land- 
ed at the mouth of Grand river in Michigan, 
and there ti*anshipped and conveyed to places 
in the interior of the state by the Queen and 
Pontiac. The learned judge says: "The com- 
merce stopped at Grand Haven, so far as 
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the lake vessels were concerned, and the 
suhseOLuent instrumentality of Grand river 
in the business was not such as to constitute 
this upward, new and interior state naviga- 
tion, a commerce between Michigan, as to 
that trade, and other states." Again, "This 
commerce, then, was altogether internal, and 
subject only to the control and government of 
the state of Michigan, and is not within either 
the letter or spirit of the constitution." That 
case is the only one where the precise ques- 
tion has been before a coui't and decided, so 
far as I can discover, that is involved in the 
case at bar. The following cases cited at the 
bar are not regarded as presenting the ques- 
tion I am considering, for the reason that in 
none of them do the facts disclosed show that 
goods were being conveyed which had been 
shipped from one state to another: U. S. v. 
The Seneca [Case No. 16,251]; Brooks v. The 
Peytona [Id. 1,959]; "Whitaker v. The Fred. 
Lorents [Id. 17,527]; TT. S. v. The William 
Pope [Id. 16,703]; TJ. S. v. The James Morri- 
son [Id. 15,465]; U. S. v. The W. K. Muir 
and The Davidson [Id. 16,749]; tJ. S. v. The 
S. K. Kirby [Id. 16,310]. The steam feiTy 
Pope, was a ferry-boat across the IMissouri, 
at St. Louis, and it was heid that in no prop- 
er sense could the Pope be said to be engaged 
in any trade, or be employed in the coasting 
trade. "A ferry I deem nothing but a con- 
tinuation of a road." "I admit," says the 
judge, "that congress might, constitutionally, 
regulate the transit on roads and over ferries, 
so far as it is necessary to regulate the com- 
merce with foreign nations, among the sev- 
eral states and with the Indian tribes, but 
no farther." In The James Morrison [supra], 
the same judge discusses the question in- 
volved in the case at bar, though not involved 
in that case, and the argument is an able one 
in support of the views I have suggested. 
In that case, the judge says: "The coasting 
trade is a part of the commerce among the 
several states, and it is not the less a part of 
that commerce because the vessel navigates 
only from port to port in the same state, up 
and down a navigable river of the United 
States, and never goes beyond the state bound- 
ary." 

I have examined, with care, the other cases 
referred to and commented upon by the coun- 
sel for the owners, viz.: Gibbons v. Ogden, 
9 Wheat [22 TJ. S.] 1; Wilson v. Black Bii-d 
Creek Marsh Co., 2 Pet [27 U. S.] 245; New 
Jersey Steam Nav. Co. v. Merchants' Bank, 
6 How. [47 U. S.] 344; Passenger Cases, 7 
How. [4S U. S.] 283; Veazie v. Moor, 14 How. 
[55 U. S.] 568; Allen v. Newberry, 21 How. 
[62 U. S.I 244; Maguire v. Card, Id. 248. I 
am unable ta discover that any or all of these 
cases support the view taken by the defense. 
The case of Wilson v. Black Bird Creek Co., 
2 Pet [27 U. S.] 245, was referred to as au- 
thority that Grand river is not a navigable 
water of the United States, and is cited by 
Judge Wilkins in The Forest Queen and The 
Pontiac as conclusive authority on that ques- 
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tion. I do not understand the opinion of 
Judge Marshall, in this case, to go so far as 
is claimed. On the contrary, I regard it to 
be the weU. settled doctrine of the supreme 
court of the United States, that all waters 
within the United States which are naviga- 
ble for the purpose of commerce, or in other 
words, waters whose navigation successfully 
aids commerce, are waters of the United 
States, and in the late case of Hine v. Trevor, 
4 Wall. [71 U. S.] 555, it was decided that the 
admh^alty jurisdiction of the United States 
"extends wherever ships float and navigation 
successfully aids commerce, whether internal 
or external" That Grand river successfuUy 
aids commerce I need not discuss; vessels 
from Chicago and other lake ports can navi- 
gate for miles up this river, and steamers nm 
daily forty miles up its stream. If, then, ad- 
miralty jurisdiction may be exercised in a 
case ai'ising on Grand river, it must be a 
navigable water of the United States. 

In the leading case touching the power of 
congress under the constitution to regulate 
commerce, of Gibbons v. Ogden, 9 Wheat 
[22 U. S.] 1, decided by the supreme court in 
1824, at page 194, Chief Justice Marshall 
says: "The subject to which the power is 
next applied is to commerce among the sever- 
al states. The word 'among' means inter- 
mingled with. A thing which is among oth- 
ers is intermingled with them. Commerce 
among the states cannot stop at the external 
botmdary line of each state, but may be in- 
troduced into the interior. It is not intended 
to say that these words comprehend that 
commerce which is completely internal, which 
is carried on between man and man in a 
state, or between different parts of the same 
state, and which does not extend to or affect 
other states. Comprehensive, as the term 
'among* is, it may very properly be resti'icted 
to that commerce which concerns more states 
than one." Was not the merchandise trans- 
ported on the steamer BaU, shipped and des- 
tined for other states, a commerce which 
affected more states than one? Was it a 
commerce completely internal, carried on be- 
tween man and man in a state, or between 
different parts of the same i^tate, and not ex- 
tended to or affecting other states?— as it 
would have been if it were to have stopped 
at Grand Haven, and not to go on from 
thence to other states. The carriage between 
Grand Eapids and Grand Haven was inter- 
nal, but the commodity caiTied was proceed- 
ing to another state, and such other state, as 
weU as Michigan, was interested in the ti-ade 
and ti'affic of that commodity from the time 
it left Grand Kapids. As an article of export 
from the latter and of import to the former, 
both states were interested in the traffic, 
trade or exchange of that commodity; hence 
it was commerce among the states. The 
means used in transporting that commodity 
was navigation, which is included in com- 
merce. At page 197 of the same case the 
court says: "The power of congress, then. 
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comprehends navigation within the limits of 
every state in the Union, so far as that navi- 
gation may be in any manner connected with 
commerce with foreign nations, or among the 
several states, or with the Indian tribes." 
Thus it would appear that the powei* of con- 
gress to regulate commerce with foreign na- 
tions, or among the several states, is co-es- 
tensive with the subject itself, and touches 
and controls both the commodity and the 
means employed in the conveyance at every 
step, from the point of shipment to the place 
of destination, in different states. At page 
204, the comt fm-ther says: "If congress 
hcense vessels to sail from one port to an- 
other in the same state, the act is supposed 
to be, necessarily, incidental to the power ex- 
pressly gi-anted to congress, and implies no 
claim of a direct power to regulate the pui'ely 
internal commerce of a state, or to act direct- 
ly on its system of police." 

Clearly, here is an intimation of a power 
in congress to requu-e of vessels employed 
in the coasting trade, exclusively from point 
to point in the same state, to take a license, 
and it must be upon the ground that such 
vessels carry commodities which are in transit 
from a place in one state to a place in an- 
other, and therefore engaged in commei'ce 
among tlie states. In none of the other cases 
referred to does the supreme court of the 
United States vary the doctrine laid down 
in Gibbons v. Ogden [supra], but, by repeated 
declarations in discussing the various ques- 
tions presented, affirm the views which I 
have quoted from that case. Considerable 
importance was attached in the argument of 
this case to Allen v. Newberry, 21 How. [62 
U. S.] 244, by the counsel for the defense, 
but I am unable to discover that it is author- 
ity against the views which I have expressed, 
oiie steamer Fashion was engaged in a gen- 
eral carrying business between ports in dif- 
ferent states, and at the time was on a voy- 
age from Two Rivers, in Wisconsin, to Chi- 
cago, in Illinois. She was libelled for goods 
lost on the voyage, which had been shipped 
on her from Two Rivers to Milwaukee, in the 
same state. The court held there was 
no Jurisdiction, because the shipment of the 
particular goods was between ports and 
places in the same state, and therefore not 
commerce among the states. In spealdng of 
the act of 1845 [5 Stat. 726], the eom't says: 
"There is some ground for saying, upon the 
words of the act of 1845, that the contracts 
over which the jurisdiction (in admiralty) is 
eonfeiTed are contracts of shipments with 
a vessel engaged in the business of commerce 
between the ports of different states, but the 
court is of opinion that this Is= not the true 
construction and import of the act On the 
contrary, that the conti'aets mentioned relate 
to the goods carried as well as to the vessel, 
and that the shipment must be made between 
ports of different states." Clearly, according 
lO this decision, it is not the fact that the 
boat does or does not run between places in 



different states, which determines the charac- 
ter of the commerce carried, as to whether 
it be purely domestic or among the states. 
On the contrary, it is whethei* the shipment 
"be made between ports of different states;" 
when this is the case, the vessel canying 
tliat commerce is to be regarded as employed 
in commerce among the states. How can it 
be said that a transhipment at the border 
of the state, into or from which the com- 
modity is shipped, affects the subject of* the 
commerce, and changes that which was com- 
mei'ce among the states to a purely domestic 
commerce? 

When a commodity has commenced to 
move, as an article of trade or traffic, be- 
tween a place in one state and a place in 
another state, it denotes commerce between 
the states, and the means employed in mov- 
ing it from place to place, over every part 
of the entire line, is an employment in that 
commerce; and it seems to me that a law 
of congress which regulates in any respect 
the means used in the transportation of that 
commodity is an exercise of the power to- 
regulate commerce among the states, within 
the constitution. It is wholly inadmissible to 
say that so far as merchandise is conveyed 
within a state it is purely internal, and be- 
comes commerce among the states only when 
it is carried between states, or from one 
boundary line to another. If merchandise is 
taken on board a vessel 100 miles in the in- 
terior of a state, and by that vessel is trans- 
ported without imloading to a point 100 
mUes in the interior of another state, it in- 
volves both navigation and commerce among 
the states, from the place of shipment to the- 
place of unloading. Is it any the less com- 
merce among the states, op its entire route^ 
simply, because conveyed, for the first fifty 
or one hundred miles, on a navigable riveiv 
by a boat navigating only that river, and 
entirely within the boundai-y of a state? Is 
it any the less such commerce because this 
boat forms a link in a line of boats, though 
in no way connected, covering the whole 
route, and that there is a transhipment on 
the way? 

If I am correct in the views taken, it can 
hardly be successfully claimed that it affects 
the question by showing that the goods can- 
not be carried on without transhipment, be- 
cause of the incapacity of the river boat to 
navigate the lakes— nor. vice versa, because 
the lake boat cannot find a depth of water 
in the river for her to navigate. The solution 
of the question lies deeper, and compels us 
to determine from the subject and the ti'affic 
if it be commerce among the states at the 
time the Ball ti"ansported the commodity. 
Neva-theless, as the question of jurisdiction 
in this class of cases is of considerable im- 
poi'tance, and a decision by this court adverse 
to that given in The Queen and The Pontiac 
would -not be authoritative out of this dis- 
trict and would result in a want of uniform- 
ity in the two districts of this state as to the 
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liability of boat owners, and inasmuch, as I 
-am informed that some of tne other judges 
of the district coui'ts, having jurisdiction bor- 
dering the lakes and on the navigable waters 
emptj'ing into the laiies, entertain opinions in 
harmony with those expressed by Judge 
Willdns in The Forest Queen and The Ponti- 
ac, it may be advisable to dismiss the libel 
in this case, for the sake of xmiformity of 
-decisions, if for no other reason. 

Certainly, one rule, m reference to what 
classes of boats come witliin the inspection 
and license laws, should prevail in aU the dis- 
tricts. Besides, the great experience and 
learning of Judge Wilkins, and of the other 
judges who are said to hold views in har- 
mony with his on this subject, I may well 
adcnowledge and allow to govern my action 
in this case, after having given expression 
to some of the reasons which would control 
my decision in the absence of such previous 
rulings. 

There is a further consideration which is 
of weight in determining the com'se I should 
pursue, in justice to the owners of the steam- 
ers running on the internal waters of the 
-State within this district, viz.: The govern- 
ment has for more than ten years rested ap- 
parently contented with the decision in The 
Forest Queen and The Pontiac, never havmg 
taken an appeal to the eu-cuit court. Boat 
owners had a right to suppose, therefore, 
"that the United States acquiesced in the 
view of a want of liability on the part of 
owners in this class of cases. I am disposed, 
therefore, contrary to my own judgment up- 
on the law of the case,^ for the sake of that 
uniformity which is desii'able in the ruliogs 
of the district courts, to dismiss the libel, 
treating the question as within the rule of 
stare decisis, and to leave it for the United 
States to appeal to the circuit court, if not 
content. Libel dismissed. 

NOTE [from original report]. On appeal, the 
supreme court reversed this decree, adopting^ the 
reasoning, but not the conclusion, of the district 
judge. See 10 Wall. [77 U. S-] 537. 
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The DAi^IEIi DREW. 

[13 Blatchf. 523.] '■ 

■Circuit Court, E. D. New York. Sept. Term, 
1876. 

SmppiVG — ISTavigatios op Hudson Kiver — 
Steamer Passing Tug tvith Tows— Swells. 

1. The Hudson river is a national highway, 
upon which steamtugs with their tows, and 
steam passenger boats, are equally at liberty to 
travel. Each class of boats may occupy the 
river with their bo*ts of such size and construc- 
tion as they may choose, and at the speed they 
may think fit, subject to the qualification, that 
the rights' and interests of others are not un- 
reasonably impaired. 

[Cited in The Rhode Island, 24 Fed. 295; The 
New York, 34 Fed. 758.] 

^ [Reported by Hon. Samuel Blatchf ord, Dis-- 
trict Judge, and here reprinted by permission.] 



2. There is no absolute rule of law which 
limits the space a boat or its accompaniments 
may occupy upon a public river, or which pre- 
scribes the speed it may use, or the swell it may 
make, or how near it may come to another boat. 
It depends upon the reasonableness of the thing 
done, under all the circumstances of each par- 
ticular case. It is not the rule, that, in the 
event of an injury from a swell, the boat caus- 
ing the sweU is at all events responsible. 

3. The steamtug Ohio, with one boat at her 
side, and a tow of twenty boats, in five tiers, at 
her stern, was passed by the steam passenger 
boat Daniel Drew, in deep water and with a 
light wind, and, by the swell and motion caused 
by the Drew, and by the slacking of the tug's 
hawser, the boats in the tow were thrown 
against each other, and the libellanf s boat was 
injured. It appeared that the speed was that 
usually kept up in passing a tow in deep water, 
that the swell made was not unusual, that nei- 
ther those on the Ohio nor those on the Drew 
apprehended danger at the time from passing 
at the speed kept up, that the boats in the 
tow were not well arranged, and that the Drew 
exercised reasonable care and diligence: Seld, 
that the Drew was not liable for an injury to 
one of the boats in the tow, from the collision 
mentioned. 

[Cited in The Morrisania, Case No. 9,838: 
The Drew, 22 Fed. 853.] 

4. The accident was in part, at least, at- 
tributable to the fact that the tiers of boats 
were towed by lines only six or eight feet in 
length, with nothing to prevent their coming 
to-iGther when operated upon by a force in the 
rear, and with a slackened hawser from the 
tug. 

5. TJie English cases on the subject examined. 

[Appeal from the district court of the Unit- 
ed States for the eastern district of New 
York.] 

■Beebe, Wilcox & Hobbs, for libellant. 
Cornelius Van Santvoord, for claimants. 



HUNT, Curcuit Justice. On the 2d of June, 
1873, the tug-boat Ohio left Albany on her 
voyage down the Hudson river to New York. 
She had lashed to her port side the canal- 
boat Billy Lape, and had, in addition, a tow 
of twenty -canal-boats. These boats were in 
five tiers, of four boats in each tier. The port 
boat of the fii'st tier was the George H. Price; 
the port boat of the second tier was the 
Marion; the port boat of the third tier was 
the Shoo Fly. The boat in the first tier nest 
to the George H. Price was the Chick Henly; 
the boat in the second tier next to the lilarion 
was the H. A, Peck. All of the boate were 
loaded. At about 11 o'clock of the .next day 
this tow had reached a point known as Camp 
Crossover, six miles below Catskill, and ten 
miles below the city of Hudson. At this 
point there was a shallow in the river, on 
each side of which was a. channel of nearly 
a thousand feet in width. It is unusual for 
passenger boats to take the west channel. 
The eastern is the main channel, and is usu- 
ally taken by the boats going down the 
river. The Ohio had taken this eastern chan- 
nel with her tow, and was about in the mid- 
dle of the channel, heading a littie to the 
southwest, and was making about three miles 
an hour. As the Ohio was near the lower 
end of the shallow or middle ground, the 
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steamboat Daniel Drew, also going down the 
river, entered the eastern channel. The Drew 
was a daily passenger boat between Albany 
and New York, and had left Albany at 8.30 
a. m. of the same morning, in the perform- 
ance of one of her regular trips. She passed 
the Ohio and her tow in this passage, and, 
by the swell and suction caused by her, the 
libellant's boat, the Mai-ion, was brought into 
collision with the boat George H. Price, 
which was in front of it, and the boat Shoo 
Fly, which was in the rear of it, and received 
damage. The usual speed of the Drew was 
seventeen miles to eighteen miles per hom:, 
and she kept up that speed while passing 
the tow on this occasion. The Drew passed 
within one hundred feet of the tow, to the 
east of it, and within one hundred feet of the 
easterly shore of the channel, and as near to 
the east shore as was safe. No signal to 
slacken speed in passing was given to the 
Drew by the Ohio or any of its tow. The 
passage to the east of the Ohio was safer 
than a passage to the west of her in the same 
channel. It is not the custom of boats navi- 
gating the river to slacken their speed while 
passing a tow in this part of the river, nor 
at any point south of or below the city of 
Hudson. There were two hawsers from the 
Ohio, reaching to the outer boats of the first 
tier, one attached to the George H. Price, 
and the other to the canal-boat on the star- 
board side of the first tier. These hawsers 
were from 450 to 480 feet in length. The 
middle boats were fastened to the outer ones 
by breast lines and spring lines, and the tiers 
following to the tiers in front by spring lines. 
The length of lines between the different tiers 
was six to eight feet As the Drew passed 
the Ohio, the lines by which the boat Billy 
Lape was fastened to the Ohio broke. The 
lines of some of the boats in the tow at the 
rear were also broken. Before this breaking 
of the lines, the Ohio had slowed for the 
purpose of easing her hawsers. The Drew 
was proceeding at her customary speed, which 
was not unusual for passenger boats, and not 
unreasonable, and made no unusual swell. 
She had no reason to apprehend danger to 
the Ohio or her tow in passing her, and re- 
ceived no intimations from the Ohio that dan- 
ger would be incurred if she passed her on 
her appointed course, and at the speed she 
was using. The Ohio apprehended no dan- 
ger, from the Drew's passing as she did. 
The water was deep at the point in question. 
The injury to the libeUant's boat was caused 
by the coming together of the stei-ns and 
stems of the boats in line with each other, 
caused by the swell of the water and the 
suction made by the Drew, and the nearness 
to each other of the several tiers of boats. 
The forwai'd swell of the Drew threw the 
Shoo Fly into the stern of the Marion, and 
the stem of the Marion into the stern of the 
Price, by which collisions the damage com- 
plained of was occasioned. The breaking of 
tlie lines of the Billy Lape, and her parting 



firom the Ohio, had no material effect upon 
the collision of the boats in the hawser tiers. 
The tiers of boats were lashed too close to- 
gether for safe navigation. 

The district judge held that the Drew was 
in fault, and gave judgment against her for 
the damage siistained by the libellant 

These several steamboats were engaged in 
a lawful occupation, upon a great public high- 
way, and by the use of lawful means. The 
Hudson river is a national water-course, open 
to all who choose to iise it The owners of 
the Ohio had the right to navigate it with 
their steamboats and tows. The owners of 
the canal-boats had the right to be towed 
thereon by the steamboat The Daniel Drew 
was engaged in an occupation equally legiti- 
mate. Her owners had the same right to- 
the use of the river for the ptu:pose of carry- 
ing passengers upon their vessels, that the 
Ohio and her tow had for their pm'poses. 
All had the right to its use, in the mannei' 
necessary for their lawful pursuits. The 
Ohio occupied a much greater width of the 
stream than did the Drew. She towed her 
boats in tiers of fovr boats in width, and 
other like boats often carry their entire tow 
of boats alongside of the steamer, occupying 
much more space than did the Ohio on the 
present occasion. So far as was necessary, 
and connecting it with the qualification that 
the interests of the general public ai-e not to 
be impaired unreasonably, the owners of the 
Ohio properly exercised their own judgment 
as to the size, arrangement and management 
of their enterprise. The Drew, on the other 
hand, requiring little room upon the smrface 
of the river, found speed in passage indis- 
pensable to the success of its business, neces- 
sarily causing more swell and agitation than 
is made by the slower passage of a tow-boat 
There is no law which limits the space a 
boat may occupy, or which prescribes how- 
fast it may go, or how much swell it may 
cause, or how near it may pass to another 
boat The ride of pei'mission or of restric- 
tion depends in each case upon the reasona- 
bleness of the thing done. A dull saihng 
tow may not occupy unreasonably the entire 
channel of the river, and thus impede its 
navigation by all other vessels. A leviathan 
may not rush through the water with a speed 
that will overwhelm in its surges all the craft 
ordinarily to be foimd upon the river. Nor 
is a large vessel, mider all eurcumstances, ab- 
solutely liable for an injury caused by its 
swells to an inferior vessel. The waters are 
open to the use of all kinds of crafts, large 
as well as small, and, while the rights of 
the smaller are to be carefully guarded, they 
are not to be made a pretence for excluding, 
or preventing the practical use of, larger or 
different vessels. Sea going steamers move 
at a rapid rate of speed. They are large 
and bulky. They necessarily create much 
motion in the water. Vessds used in the- 
bays and harbors, and in the rivers near 
New York, for the carriage of passengers^ 
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are built for speed, and without speed their 
trade would soon come to an end. Their 
speed also creates much motion in the waters. 
Is there any rule of law which prescribes 
that these vessels shall absolutely be liable 
for injuries occasioned to smaller craft by 
a swell or motion caused by their passage 
through the water? Is there any greater 
or more stringent test of liability than that 
a large vessel shall use its large powers with 
care and diligence, and in the mode recog- 
nized by those accustomed to the business 
in which it is engaged as being prudent and 
proper? 

To apply these suggestions to the present 
case. The Ohio and its tow were lawfully 
sailing down the Hudson river, at a speed 
of three miles an hour. The bulk or quantity 
to be transported, and not speed, is the con- 
sideration of her owners. The Drew comes 
on her passage in the same direction, at the 
rate of eighteen miles per hour. Speed is 
the consideration of her owners. If she can- 
not have this, her business is as effectually 
destroyed as if the river should be bridged 
or dammed. The rule of law would seem 
to be that she is entitled to pass the Ohio. 
She must, however, have the means and pos- 
sess the skin to pass her, with knowledge 
of the waters and with car© and prudence. 
"Whatever the usage and practice of those 
engaged in such navigation adjudge to be 
necessary precautions, she must take. So, 
the Ohio and her owners must Imow that ves- 
sels like the Drew are engaged in rapid navi- 
gation, and that she must be passed by such 
vessels, as they overtake her. The towing 
vessels and the vessels towed must be so 
consti'ucted and so managed as to meet the 
contingency of being passed by other vessels. 
If an overtaking and passing vessel, in pru- 
dent navigation, creates swell and suction, 
arrangements must be made that the boats 
in a tow shall not be injured thereby. K 
the swell and suction created by the passing 
vessel are those to be expected in the ordinary 
navigation of a rapid vessel, which is man- 
aged with prudence and equipped and con- 
structed in a suitable manner, and if the 
passing vessel has no reason to apprehend 
that she will do an injury, and a tow is 
injured thereby, the passing vessel is not 
responsible. She has but exercised her law- 
ful rights, and the loss must be borne by the 
injured party. The rule is essentially the 
same as if a collision had occm-red. The ves- 
sel is to continue its coui'se as before. The 
other vessel is to see to it that no collision 
occm*s. But this is not an absolute rule of 
law. If the passing vessel shall appear to 
have performed all of its duty, in everything 
required by care, prudence, knowledge and 
management, and shall appear to have been 
thoroughly manned and equipped, but, by 
some occurrence beyond its control or im- 
possible to foresee, a collision had occmTed, 
the passing vessel is not responsible. So, a 
supei'ior vessel is bound to great care and 
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diligence, but is not an absolute insurer 
against injury to an inferior. 

That the Drew was right in taking the east- 
ern channel is established by the libellant's 
own witnesses. The captain and the pilot 
of the Ohio both testify that the eastern 
channel is the one usually taken, that it 
is the main channel, and that passage through 
the western channel is imusual. The same 
witnesses on the part of the libeUant estab- 
lish the fact that it was not the practice for 
passing boats to slacken their speed in deep 
water like that in this channel, nor at any 
point south of the city of Hudson. The 
weight of the evidence is, that the Drew 
passed as near the eastern shore as it was 
safe for her to go, and that there was, at 
least, as much space between the Drew and 
the tow as between the Drew and the shore. 
The position of the tow in the middle of the 
channel, with a slight westerly heading, in- 
dicated that a passage to the east of her 
would be safer than one on her westerly 
side. I do not, therefore, discover any fault 
in the Drew for taking the easterly channel 
or the easterly side of that channel. 

The pilots and managers of the Ohio all 
saw the Drew approaching, and recognized 
her rate of speed. If they had supposed she 
was going too rapidly for their safety, a 
signal to slow up should have been given at 
once, and, we may suppose, would have been 
obeyed. Its absence furnishes strong ground 
to believe that the managers of the Ohio- 
supposed, as did the managers of the l3rew,. 
that no change of speed was necessary. 

A swell was no doubt created by the Drew, 
and this threw together the boats in the tow, 
as it struck them. The hawser line was 
some four hundred and fifty feet in length, 
while the length of lines betsveen the dif- 
ferent tiers was but six or eight feet There 
was nothing to stay the Shoo Fly as she was 
washed against the Marion, or the Marion as 
she was washed against the Price. With 
boats prevented from being more than six 
or eight feet apart, and nothing to prevent 
their coming together, it would seem to be 
almost a necessary consequence that any 
swell or motion from the rear would precip- 
itate them against each other. If the lines 
betweeen these tiers had extended fifty or 
one himdred feet, there is nothing to show 
that there would have been any difficulty in 
the present case. I cannot but think that 
the accident was largely attributable to the 
different tiers of boats being tied so close 
to each other. It is quite likely that this 
compact arrangement enables the steamer 
the better to manage the tow in its forward 
motion, but it is defective in protecting it 
against a power moving from the rear. If 
struck by a stern wind or tide or swell, and 
the steamer slackens her hawser, the tow i& 
exposed to this difficulty. 

I am not justified in holding, upon the tes- 
timony of all the witnesses, that the swell 
made by the Drew was unusually large, or 
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that it was dangerous in any other manner 
than as danger is necessarily incident to the 
swell from a passing vessel. The pilot of 
the Ohio says: "I don't think the swells from 
the Drew were unusual for a boat that came 
as close as that to us; the swell was not an 
unusual one for coming so close; the closer 
they come the more swell they throw on 
the boats." The captain gives the same ev- 
idence. One pilot and some of the captains 
■of the canal-boats thought the swell was 
large. The result of the whole evidence 
seems to be, that the Drew, as she passed, 
■created a swell, but that there was nothing 
unusual about it, or anything to excite the 
attention of those who managed her. Tiie 
water was deep, the weather calm and pleas- 
ant, with a light wind and a light flood tide. 

I have not been able to discover any fault 
in the equipment or the management of the 
Drew. She exercised her acknowledged 
rights in a careful, prudent, and in the ac- 
customed manner. The injury to the boats 
arose either from the faulty manner in 
which the tow was made up, or the breaking 
of insufficient lines, or from the effect of a 
swell such as was ordinarily made by a boat 
like the Drew, and such as the Ohio knew 
she was accustomed to make. Against her 
speed or her swell the Ohio made jno remon- 
strance. The officers of the Drew testi:ty 
that they saw no reason to apprehend dan- 
ger in passing as they didl The officers of 
the Ohio state, that, at the time, they ap- 
prehended no danger. 

In his brief, the libellant's coxmsel insists, 
■"that the swell and suction were caused by 
the claimants' boat They were boujid, at 
all events, to prevent it." - This is stronger 
language than the authorities justify. The 
principle is much the same as that involved 
in Philadelphia, "W. & B. R. Co. v. Stinger, 
78 Pa, St. 219, where it was held as follows: 
■"1. A railroad company, having a chartered 
right to propel their cars by steam, are not 
responsible for injuries resulting from the 
proper use of such agency. 2. Whether 
alarming a horse and causing an accident by 
a rapidly moving train, or sounding a whis- 
tle, will make the company liable for dam- 
ages, depends upon whether it was from 
want of proper care in those in charge of 
the train. 3. What would be due care in 
running a train through a sparsely settled 
rural district might be negligence in ap- 
proaching a large city. 4. A ti-ain was pass- 
ing through a city on a railroad which had 
a number of short curves, so that persons 
could see the train but for a short distance; 
It was crossed by several streets and passed 
over a river on a drawbridge; the rule of the 
company required that the whistle should be 
sounded about a certain point, to warn the 
bridge-tender and persons about to cross at 
other streets: Held, the use of the whistle 
at that point in the ordinary manner was not 
negligence. 5. If the whistle had not been 
sounded a't such point, and one had been in- 



jured by reason of the omission, it would 
have been negligence per se. 6. One driving 
an unbroken or vicious horse, or one easily 
frightened by a locomotive, along a public 
road running side by side with a railroad, 
does so at his own pei-il; the right of the 
company to move their trains on their road 
is as high as that of the individual to use 
the public road." See, also, Favor v. Boston 
& D. B. Co., 114 Mass. 350. 

Some eases in the English courts are sup- 
posed to bear upon the question. In the 
ease of The Batavier, 1 Spinks, 378, tried be- 
fore Dr. liushington and the Trinl y masters, 
the barge Ann, loaded with forty-nine tons 
of coal, was sunk in the Thames, on the after- 
noon of October 5th, 1853. The ease states 
that the barge was sunk by the swell made 
by the steamer Batavier, both vessels being 
on their passage up the Thames. The Ba- 
tavier passed the barge within one hundi-ed 
and fifty feet, at the speed of nine or ten 
miles an hour. Her speed caused a swell 
which flowed over the barge and sank her. 
A speed excesding six miles per hoar was, by 
statute, prohibited at the place in question. 
The com-t held and found: 1. That the 
barge had no fault or defect 2. That the 
Batavier was in fault in not having seen the 
swell she made, and in not stopping in time 
to avoid the accident; that if she had kept a 
proper lookout she would have seen it; and 
that neither the swell nor the barge were 
in fact seen from the steamer. 3. That the 
owners of the Batavier were responsible. 
This case affords no light by which to decide 
a case where the vessel libelled was well 
equipped, kept a good lookout, took the or- 
dinai-y channel, passed the other vessel at 
an accustomed rate of speed, and created no 
unusual or dangerous swell. The case of 
TJie Batavier was affirmed by the privy 
council. 9 Moore, P. 0. 286. The points 
were ruled as in the court below: 1. That 
no blame or negligence was attributable to 
the barge. 2. That the steamer was in fault 
in her speed, and, "if going at such a rate 
as made it dangerous to any craft which she 
ought to have seen, and might have seen, 
she had no right to go at that rate; at all 
events she was bound to stop if it was nec- 
essaiy to do so, iti order to prevent damage 
being done by the swell to the craft that 
were in the river." "She ought not tp have 
made that swell in the river if she was 
aware that there was any vessel which 
might be damaged and put in jeopardy by 
her doing so." 3. That an insufficient look- 
out was kept by the steamer. The princi- 
ples sustained are those put forth by Dr. 
Lushington in the case as reported in Spinks. 

The ease of Luxford v. Large, 5 Car. & 
P. 421, was at nisi prius before Lord Den- 
man. He charged the jury, that if the swell 
was occasioned by the improper speed of the 
defendant's vessel, and if the injury arose 
from the swell caused by such speed, the de- 
fendant was liable. 
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In Smitli V. Dobson, 3 Man. .& G. 59, the 
judgment was tased upon the evidence that 
the defendant's barge was improperly and 
negligently navigated. The questions de- 
bated were chiefly upon the form of the 
verdict 

I see nothing in these cases in hostility to 
the principles hereinbefore announced. They 
do not countenance the idea that the supe- 
rior vessel is necessarily and absolutely lia- 
ble to the inferior, in the event of an injui-y 
from the swell of the former. They place 
the decision, in every instance, upon the 
question of negligence or improper manage- 
ment in the larger vessel. The principles 
of this opinion are in entire harmony with 
those laid down in The Alleghany, 9 Wall. 
[76 U. S.] 522, and in The Syracuse, Id. 672. 
The eases of The Leo [Case No. 8,250], and 
The 0. H. Kortham [Id. 2,689], I have care- 
fully considered. 

The decree of' the district court must be 
reversed, and a decree entered dismissing 
the libel. 



(Case No. 3,566) DANIELS 



Case "No. 3,566. 

In re DANIELS. 

[6 Biss. 405:^ 13 N. B. R. 46: 1 N. T. Wkly. 
Dig. 271; 8 Chi. Leg. News, 17.] 

District Court, N. D. Illinois. July Term, 1875. 

Bankruptct— Stock Broker's Claims — Loss ox 
Sto.ok Sold Without Leave op Coubt. 

1. Brokers carrying stocks on a margin, 
which at the time of the commencement of 
bankruptcy proceedings could' have been sold 
out at a profit, but who carry it until a decline, 
and finally close it out at a loss, all without ap- 
plication to the court, cannot prove their claim 
for difEerenees against the estate. 

2. A broker who holds stocks on a margin is 
bound to take notice of the buyer's bankruptcy. 

3. If a broker, who holds stocks on a margin, 
continues to hold them for an unreasonable 
length of time after the buyer's bankruptcy, 
and then sells them without notice, he must sus- 
tain the loss. 

In bankruptcy. This was an application on 
the part of the assignee of said bankrupt 
[John H. Daniels] to expunge a claim filed 
for between fom-teen and fifteen thousand 
dollars, by the firm of F. B. "Wallace & Co., 
of New York City. 

Hutchinson & Luff, for creditors. 
John Van Arman, for assignee. 

BLODGETT, District Judge. It appears 
from the evidence in the case, that Daniels 
was for some years prior to his being de- 
clared banla'upt, a banker at Wilmington, 
in Will county, in this district; that P. B. 
Wallace & Co., the claimants, were engaged 
in the business of stock brokers in the city 
of New York; that Daniels filed his volun- 
tai-y petition in bankruptcy on the 3d day of 
July, 1873, upon which he was immediately 
adjudged banki'upt; that for two or three 

^ [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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years prior to his bankniptcy, Daniels had 
been operating to a greater or less extent in 
stocks upon the New York market, through 
the firm of P. B. Wallace & Co., who pur- 
chased stocks upon the orders of Daniels, 
paying the money therefor and receiving and 
holding the stocks together with a margin 
of ten per cent, or less, as secm-ily for the 
money advanced by them. 

At the time Daniels was declared bank- 
rupt, Wallace & Co. held seven hundred and 
fifty shares of the stock of the Chicago & 
Alton Railroad Company, which had been 
purchased pursuant to the arrangement I 
have mentioned, upon which, however, the 
margin was nearly exhausted, but the stock 
at that time could have been sold so as to 
have left some balance to the credit of Dan- 
iels in the hands of the brokers. After Dan- 
iels' adjudication, and until about the 18th 
of September, 1873, said stock remained at 
about the same price. After the ISth of Sep- 
tember—being about the time that Jay Cooke 
& Co. failed— said stock declined rapidly in 
value, and on the 24th of October, Wallace 
& Co. sold the same, and passed the pro- 
ceeds to the credit of Daniels, leaving Dan- 
iels, by their account rendered, in debt to 
said brokers in the sum of thirteen thousand 
four himdred dollars. This amoimt, together 
with the interest aca-ued thereon, said Wal- 
lace & Co. have brought as a daim against 
the estate of Daniels, and the assignee seeks 
to have the same expunged on the ground 
that it is not a valid claim to be paid out of 
the assets of said estate. 

It will be noticed from the recital of facts, 
that at the time Daniels became bankrupt, 
the adventure in these stocks could have 
been closed so as to have left something to 
the credit of the bankrupt; in other words, 
the banlixupt did not owe his brokers any- 
thing at that time. True, it is claimed on 
the part of the brokers that tliis transaction 
was in all respects that of a loan from Wal- 
lace to Daniels of the amount of money nec- 
essary to buy the stocks in question, and that 
they simply held the stocks as security for 
tbeir loan, but it is equally apparent from 
the' evidence and from the nature of the 
transaction as developed by the proof, that 
Daniels was engaged merely in speculating 
upon the fluctuations in the value of this 
stock. He never intended to become the 
owner of this stock upon the books of the cor- 
poration by whom it was issued, but simply 
bought the stocks upon a margin which he 
had put up with his brokers for the pm'pose 
of making a profit, if any sbould accrue, in 
an advance on the price of said stocks. The 
real owners of said stocks were the brokers 
who had advanced the money to buy the 
same and held the stocks in their own name 
for their own secuiity, together with what- 
ever margin Daniels might have from time 
to time remaining in their hands. 

It does not appear that any application was 
made by Wallace & Co. to this court for 
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leave to sell these stocks, nor did the as- 
signee of the bankrupt, who was elected on 
the 18th of August, receive any notice fcom 
Wallace & Co. of any such Intention, but 
the brokers held such stocks probably as 
long as under the circumstances they thought 
it profitable or safe to themselves to hold 
them, and then, without notice, sold them 
upon the market for whatever price they 
would bring. 

The bankiTipt in his schedule refers to 
these stocks as held on a margin, and in 
which he had no interest except for a dis- 
puted difference between himself and his 
brokers in regard to the interest which had 
been charged him. As I said before, there 
was no indebtedness between the broker and 
the bankrupt at the time Daniels became 
banlcrupt 

It was undoubtedly the duty of Wallace & 
Co., under the circumstances, to take notice 
of Daniels' adjudication in bankruptcy. They 
were bound to know that their correspond- 
ent had lost the ability to control this ven- 
ture from the time of his adjudication, and 
that the management of the affair was there- 
after in the hands of this court; and as it is 
no part of the duty of an assignee in bank- 
ruptcy to speculate in stocks, there can be 
no doubt but what this court, on informa- 
tion being imparted "to it of the condition of 
the bankrupt's estate with reference to these 
dealings with Wallace & Co., would have at 
once ordered said stocks sold and the ad- 
venture terminated; but without disclosing 
the relations which they bore to the court, 
Wallace & Co. continue to hold these stocks 
upon a declining market, through a critical 
financial period, and finally sell them out 
without leave of court, and seek now to 
make the banla*upt's estate responsible for 
this large difference. 

I do not think the daim, as it is presented 
under the evidence, should be allowed. It 
has all accrued since Daniels was adjudged 
bankrupt, and under such circumstances that 
I cannot conceive that the creditors or as- 
signee of Daniels are morally or legally 
bound to sustain this loss. 

The claim is therefore expunged. 

Generally as to the rights of creditors holding 
securities or collaterals, consult Bump, Bankr. § 
5075, and notes under said section. 
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DANIELS et al. v. McCABE. 

[3 GlifE. 114.] 1 

Circuit Court, D. New Hampshire. May Term, 
1868. 

Sale of Intoxicatixg Liquors— Pbohibitios by 
State Statute— Federal Licekse and Tax. 
Where goods were sold, and the contract and 

account of sale and delivery completed in a 

^ [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 



state where a sale of that description of mer- 
chandise was prohibited by statute, the vendor 
is not entitled to recover the contract price, al- 
though he holds a license for the sale of such 
goods under the internal-revenue act of the 
United States, and although the internal-rev- 
enue tax upon such goods had also been paid. 

Assumpsit for goods sold and delivered. 
Facts agreed. 

Plaintiffs [Nathaniel A. Daniels and others] 
were citizens of Massachusetts, and the de- 
fendant [Michael McCabe] a citizen of New 
Hampshire. The agreed statement showed 
that the amount claimed was for liquors 
sold, which were not imported. They were 
sold by the plaintiffs at their store in Boston, 
in December, 1863, and by them delivered 
to the defendant at the depot of the Boston 
and Maine Eaih'oad in that city. At the 
time of the sale the plaintiffs were licensed 
as wholesale and retail dealers in liquors, 
under the internal-revenue law of the United 
States, and said liquors had paid an internal- 
revenue tax prior to the sale. Although 
licensed under the internal-revenue law of 
the United States, the plaintiffs, at the time 
of the sale, had no license to sell the liquor, 
under the law of the state. Sections 28, 
30, and 61 of chapter 86 of the General Stat- 
utes of Massachusetts were made a part of 
the case. 

Hackett & Smith, for plaintiffs, cited Sart- 
well V. Hughes [Case No. 13,177]; Holman v. 
Johnson, Cowp. 341; Hodgson v. Temple, 5 
Taunt 181; Langton v. Hughes, 1 Maule 
& S. 593; Cope v. Rowlands, 2 Mees. & W, 
149; Cannan v. Bryce, 3 Bam, & Aid. 179; 
Harris v. Runnels, 12 How. [53 U. S.] 79. 

This action is not founded upon any cause 
of action enumerated in the Massachusetts 
General Statutes (section 61), upon which it 
is there provided no action shall be main- 
tained. This provision is not only to be 
construed sti'ictiy, but by implication any in- 
strument or contract not enumerated there- 
in may be a good cause of action. 

I. A. Eastman, for defendant. 

Gten. St. Mass. §§ 28-30, which malce a 
part of this case, impose a penalty for the 
sale of liquors. Such penalty implies a pro- 
hibition of the act of sale, and the price 
cannot be recovered. Lewis v. Welch, 14 
N. H. 294; Carlton v. Bailey, 27 N. H. 230. 
Section 61, Gen. St Mass., prohibits recovery. 
The fact that the liquors had paid a revenue 
tax does not impair the force of the Massa- 
chusetts statute, for the internal revenue act 
expressly provides that the laws of the states 
in regard to such sales shall not be affected 
by the revenue act 

CLIFFORD, Circuit Justice. The substan- 
tial finding of the ease is, that the liquors 
were sold at the store of the plaintiffs in 
Boston, and were by them delivered to the 
defendant at the depot of the railroad named 
in that city, so that it clearly appeai-s that 
the contract was made and the sale com- 
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pleted in the state where the plaintiffs re- 
side. Actual delivery of the liquors to the 
jlefendant at that place must he understood 
as found by the statement of facts. Such is 
the clear import of the statement; but if it be 
.considered as a delivery to a earner for the 
.defendant, it was equaHy valid, as between 
the parties, and the same conclusion must 
follow. Orcutt V. Nelson, 1 Gray, 542. 

"Deliveiy to a common carrier," says Shaw, 
^C. J., in that case, "completes the contract 
^f sale, vests the property in the vendee, 
,-and consequently the goods, during the tran- 
:sit, are at the risk of the vendee." Sec- 
tion 28 prohibits the manufacture for sale, 
iind the selling of spirituous and intoxicating 
liquors, or any mixed liquor, part of which 
Is spurituous or intoxicating, unless the party 
xloing any of those acts is authorized, as 
^provided in that chapter (page 442). The 
penalty prescribed by the thirtieth section 
^f the act is ten dollars, and. imprisonment 
■Jn the house of correction not less than 
iiwenty nor more than thirty days for the 
fii'st offence, which is increased for subse- 
-quent violations. All payments or compen- 
sations for spirituous or intoxicating liquors 
sold in violation of law, whether in money, 
labor, or personal property, are declared by 
the sixty-first section to have been received 
without consideration, and against equity, 
law, and good conscience. Page 448. These 
several sections are, by the agreed state- 
ment, made a part of the case. The set- 
fled law in Massachusetts is, that no action 
can be maintained to enforce an executory 
.contract for the price of liquors sold and 
delivered. Adjudged cases to that effect, in 
the reported decisions of the highest court 
-of that state, are quite numerous. 

Consignors of spirituous liquors, it is held, 
.cannot maintain an action against their con- 
signees, for the breach of an agreement to 
■render an accoimt of sales, pay the value 
-of the liquors sold, and return the residue. 
King V. McEvoy, 4 Allen, 110. 

The express rule also, as laid down by 
that court is, that no action lies to recover 
the proceeds of spirituous liquors sold in 
violation of law, by one to whom they had 
been intrusted, for the purpose of being sold 
by the owner. Jiistification for such a prin- 
ciple, which refuses damages for a breach 
-of trust, can only be found in some positive 
i.'ule of law, denying any power in the court 
to gi-ant relief. G-alligan v. Fannan, 7 Al- 
len, 2o5. 

Damages cannot be recovered for a breach 
of warranty in the sale of a horse, where it 
appears that the price of the horse is to be 
paid in liquors, which the purchaser cannot 
legally sell. Howard v. Harris, 8 Allen, 2D7; 
Baker v. Collins, 9 Allen, 253. 

Taken together, it would seem that these 
decisions are sufficient to show what the 
mile upon the subject is; but the highest 
com't of that state has formally decided 
that no action wiU lie against a surety upon 
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a promissory note, given in part for the 
price of cider sold for a beverage, within 
that state. Nom-se v. Pope, 13 Allen, 87. 

Neither authority nor argument is neces- 
sary to show that these decisions of the state 
covrt furnish the rule of decision in this 
case, as the proposition is universally ac- 
knowledged. Such is the rule upon general 
principles, but it is expressly made so by 
the thirty-fourth section of the judiciary act 
1 Stat 92. 

Payment of a license fee or tax, or both, 
to the United States, under the internal- 
revenue laws passed by congress, does not 
authorize the sale of intoxicating liquors, in 
violation of the laws of a state. Com. v. 
Holbrook, 10 Allen, 200. 

Discussion of that question, however, is 
now unnecessary, as it is now authoritative- 
ly settled by the decision of the supreme 
court Pervear v. Com., 5 Wall. [72 TJ. S.] 
473. 
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DANIELS at al. v. TAUBOX. 

[9 Blatchf. 176.] * 

Circuit Court, N. D. New York. Oct 10, 1871. 

Internal Revenub — Suspension of Distillery 

— REGDLAKITr AND COMPLETENESS — IrUEGULAR 

Notice. 

1. Under section 22 of the internal revenue 
act of July 20, 1868 (15 Stat 134), a regular 
suspension of work by a distiller relieves^ him 
from assessment for taxation during the inter- 
val between the time he so regularly suspends 
work, and the time he actually resumes work, 
whether the resumption is regular, according to 
that section, or not. 

[Cited in U. S. v. Black, Case No. 14,600.] 

2. If he resumes work without previously 
complying with the provisions of that section in 
regard to resumption, he is liable to the for- 
feitures and punishment provided by that sec- 
tion; but the regularity of the suspension does 
not depend upon the regularity of the resump- 
tion. 

3. Having mash or wort on the premises dur- 
ing the period of suspension, does not make the 
distiller liable to assessment for tax during such 
period. 

4. A notice in writing of an intention to sus- 
pend work, under that section, was addressed 
to the assessor, instead of the assistant assessor, 
but was written in the office of the assistant 
assessor, and came to his hands, and contained 
the information required by the statute, and 
was acted upon by the assistant assessor. Held, 
that it was no objection to the regularity" of 
the notice that it was addressed to the assessor. 

5. A non-compliance with the statute in re- 
gard to one interval of suspension, cannot affect 
the question of the regularity of another sus- 
pension. 

6. "Where it was impossible to lock the door of 
the furnace of the still, and impossible to make 
a fire in the furnace, and the assistant assessor 
attended during the interval of suspension, and 
saw that no work of distilling was done, held, 
that the right of the distiller to be treated as 
having duly suspended work, was not affected 
by the omission of the assistant assessor to 

^ [Heported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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comply with the statute by locking the door of 
the furnace. 

7. Such right was not affected by the omission 
of the assessor to comply with the statute by re- 
porting the suspension, and the action of the 
assistant assessor thereon, to the commissioner 
of internal revenue. 

This was an action [by Samuel R. Daniels 
and Selden "W. Lacker] against [Henry F. 
Tarbox] a collector of internal revenue, to 
recover back money paid as an internal rev- 
enue tax upon the plaintiffs, as distillers, un- 
der the name and firm of S. W. Lackor & Co. 

L. P. & G. W. Bowen, for plaintiffs. 

Richard Crowley, Dist Atty., for defendant 

WOODRUFF, Circuit Judge. Several ques- 
tions were raised on this trial, which, in the 
view I take of the single question hereafter 
considered, it will be unnecessary to decide. 
Whether, under the provisions of section 20 
of the act of July 20, 1868 (15 Stat. 133), im- 
posing taxes on distilled spirits and tobacco," 
and for other purposes, distillers are liable 
to be assessed upon eighty per cent of the 
producing capacity of their distillery, al- 
though the actual production is far less— 
whether, when distillers make a true return, 
in the form and containing all the particulars 
required by law, and have been assessed in 
due form, and have paid the tax assessed, 
the United States have any remedy in the na- 
ture of an appeal from the act of the as- 
sessors—whether, where thQ assessors are 
deemed by the commissioner of internal rev- 
enue to have erred in the assessments, he can 
direct a reassessment and the -collection of 
additional taxes, based upon the same facts 
and no other, or whether the assessor is re- 
sponsible to the government for his own fail- 
ure to assess and collect the just amount due 
by the distiller upon a true assessment, and, 
as bearing on this question, whether the 20th 
section of the act of June 30, 1864 [13 Stat 
229], as amended hy the 9th section of the 
act of July 13, 1866 (14 Stat 103), authorizing 
a reassessment in certain cases, has any ap- 
plication to a case in which IJie return of 
the party to the assessor contains truly every 
fact which it is his duty to return, or which 
is material to a correct assessment— it will 
not be material to disc ass. The single ques- 
tion, whether the plaintiffs were liable to be 
assessed eighty per cent on the capacity of 
their distillery, dm-ing eight days in the 
months of September and October, 1868, dur- 
ing which their distillery was not run at all, 
will, if decided in the negative, dispose of 
this ease. 

Assuming, therefore, for the purposes of 
this ease, that the ass^sment when legally 
made, should never be for a less quantity of 
spirits than eighty per cent per diem of the 
whole capacity of the distillery, the period at 
which the assessment shall commence, and 
the time when the estimate may be suspend- 
ed, and the day on which it shall cease, are 
vital to the ascertainment of the tax to which 
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the distiller is liable. On that subject sec- 
tion 22 of the act of July 20, 1868, above re- 
ferred to, provides, "that every distiller, at 
the hour of twelve, meridian, on the third) 
day after that on which his bond shall have- 
been approved by the assessor, shall be 
deemed to have commenced, and thereafter 
to be continuously engaged in, the production 
of distilled spirits in his distillery, except in 
the intervals when he shall have suspended 
work, as hereinafter authorized or provided. 
Any distiller, desiring to suspend work irr 
his distillery, may give notice in writing to- 
the assistant assessor of his division, stating 
when he will suspend work; and, on the day 
mentioned in said notice, said assistant as- 
" sessor shall, at the expense of the distillexv 
proceed to fasten securely the door of eveiT 
furnace of every still or boiler in said dis-° 
tillery, by locks and othen\use, and shall 
adopt such other means as the commissioner 
of internal revenue shall prescribe, to pre- 
vent the lighting of any fire in such furnace, 
or under such stills or boilers. The locks- 
and seals, and other materials required for 
such purpose, shall be furnished to the as- 
sessor of the disti-ict by the commissioner of 
internal revenue, to be duly accounted for 
by said assessor. Such notice by any distil' 
ler, and the action taken by the assistant 
assessor in pursuance thereof, shall be imme- 
diately reported to the assessor of the dis- 
trict, and by him transmitted to the commis- 
sioner of internal revenue. No distiller, after 
having given such notice, shall, after the- 
time stated therein, carry on the business of 
a distiller on said premises, until he shall 
have given another notice in writing to said 
assessor, stating the time when he will re- 
sume work; and, at the time so stated for re- 
suming work, the assistant assessor shall at- 
tend at the distillery, to remove said locks- 
and other fastenings; and thereupon, and not 
before, work may be resumed in said distil- 
lery, which fact shall be immediately report- 
ed to the assessor of the district, and by him 
transmitted to the commissioner of internal 
revenue. Any distiller, after the time fixed 
in said notice declaring his intention to sus- 
pend work, who shall carry on the business 
of a distillery on said premises, or shall have- 
mash, wort, or beer in his distillery, or on 
any premises connected "therewith, or who- 
shall have in his possession, or under his con- 
trol, any mash, wort or beer, with intent to 
distil the same on said premises, shall incur 
the forfeitures, and be subject to the same 
punishment as provided for persons who- 
carry on the business of a distiller without 
having paid the special tax." 

The proof shows, that the plaintiffs, after 
commencing the business of distilling, on f omr 
different occasions desired to suspend work, 
and gave notice of their intention to do so, 
and actually suspended, in precise accordance 
with the terms of their notice. The cause of 
suspension on three of these occasions was 
the need of repairs or altei'ations in their fix- 
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tures. These suspensions were September 
ICtli, one day; Septemlier 22d and 23d, two 
days; October 1st, one day; and from Oc- 
tober Ttb to October 12th, (the 11th being 
Smiday,) four days, these being the eight days 
for which the tas was nerertheless exacted, 
±0 compel the repayment of which this action 
is brought. The notices of the intended sus- 
pension given by the plaintiffs were in form 
addressed to the assessor of the district 
The assistant assessor of the division in which 
the distillery was included, occupied the same 
office with the assessor of the district, both 
he and the assessor being in the same apart- 
ment Such assistant assessor was present 
when most if not all of the notices were 
drawn and signed. One of them he himself 
presented to one of the plaintitfs, and re- 
ceived the signature of the latter thereto, and 
he had actual knowledge of each of the no- 
tices when given. It was the duty of the 
assistant assessor to be at the distillery ev- 
^17 day, and he was there each day of the 
suspension. On the days during which work 
was suspended in October, the assistant as- 
sessor locked the furnace, as required by the 
act. On the three days of the suspension in 
September, he did not lock the door of the 
fm'nace, and the reason for not doing so was, 
<as he explicitly testifies,) that the plaintiffs 
were repairing it and it could not be locked. 
Tliis, certainly, was so on one of those occa- 
sions, and the reason it was not locked on the 
other occasion was, either that the repau-ing 
rendered it impossible, or that it was in such 
a condition that no fire could be made in it; 
and nothing was or could be distilled on either 
day of suspension in September or October, 
ia the then condition of the distillery. It 
does not appeal' that any notice of either sus- 
pension, or of the action of the assistant as- 
sessor thereupon, was reported by the assess- 
or of the district to the commissioner of 
iutcrnal revenue. Tlie plaintiffs gave no sub- 
sequent notice in wi'iting to the assessor, 
stating the time when they would resume 
work. They embodied in the one notice 
given in each ease, a statement of the number 
of days which they would suspend and of 
the day they would resume; but no report 
of that fact was made by the assessor to the 
commissioner of internal revenue. 

It is proper to say, preliminarily, that this 
jcase in no wise depends upon tlie question 
whether one notice is sufficient to satisfy all 
the requirements of the law, so as to justify 
the plaintiffs in resuming work after a sus- 
pension. The section cited is reasonably ex- 
plicit in requiring "another notice in writing 
to said assessor." But whether these notices 
must be on separate papers, with separate 
address and signature, or may be embodied 
in one, is immaterial to the present case, for 
the reason, that the regularity of the suspen- 
sion does not at all depend upon the regular- 
ity of the resumption. If the law was so far 
-complied with that the plaintiffs were duly 
Jn suspension from work, that state of things 
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continued until they resumed. If they re- 
sumed without previous compliance with the 
law relathig to resumption, they became lia- 
ble to the consequences prescribed specifically 
for that act, namely, they incm-red the for- 
feitures, and became subject to the same pun- 
ishment, provided for persons distilling with- 
out paying the special tax. The law excepts 
from the assessment for taxation on the pro- 
duction of the distillery, and on its capacity 
for production, the intervals when the dis- 
tiller shall have suspended work, as author- 
ized or provided. Whether he ever resumes 
or not, and whether he resumes lawfully or 
unlawfully, is immaterial for the pm'poses of 
assessment for those intervals. There is no 
connection between the two subjects. A reg- 
ular suspension relieves him from assessment 
during the interval. An irregular resumption 
subjects him to forfeitm-es and punishment 
The same observations are pertinent to the 
fact proved in this case, that dm^hig the 
periods of suspension, the plaintiffs had mash 
or wort on the premises in the distillery, 
though" without any intent to distil it If 
they thereby exposed themselves tp forfeiture 
or penalties, be it so. It is no where pro- 
vided that that fact made them liable to as- 
sessment upon the producing capacity of the 
distillery. I do not intend, by this, to say 
that a suspension (which may often be the 
necessary result of causes they cannot con- 
trol) while they have mash on hand, subjects 
them to forfeiture or penalty. I mean to 
say, that the regularity of the suspension 
does not depend at aU on their having or not 
having it on hand. And yet it appears, by 
a letter produced on the trial, signed by the 
deputy commissioner, that the reason why he 
deemed the plaintiffs were liable to assess- 
ment for the eight days of actual suspension 
was, that the assistant assessor, in his cer- 
tificate of the suspension, on file in his office, 
did not certify, that, when he placed the locks 
on the furnace doors, there was no mash, 
beer or wort on hand on the premises. This 
is, I think, a misconstruction of the act If the 
plaintiffs were proceeded against for a for- 
feiture, or to enforce pimishment, as provided 
in the concluding paragi*aph of the' section, 
it would be material to consider, what hav- 
ing of mash, or wort or beer in the distillery 
malies them liable, and, whether the intent 
or purpose thereof is material, may be then 
a very important inquiry. Here, I deem it 
wholly irrelevant Again, it is proper to 
say, that this case does not require any de- 
cision of the question, what as between the 
government and its officers, are the conse- 
quences of a neglect by the latter to comply 
with the requirements of the law prescribing 
their duty. The question, therefore, is re- 
duced to this— Were the plaintiffs liable to 
assessment for the days of actual suspension, 
or were those days "intervals" when they 
had "suspended work," as in the act "author- 
ized or provided?" 
The act iJi terms, authorizes any distiller 
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desiring to suspend work, to give notice in 
writing, stating when he will suspend, and 
provides that, having given such notice, he 
shall not, after the time stated therein, re- 
sume work, until he shall have given another 
notice in writing, stating the time when he 
will resume. The other ohjections claimed, 
on the ti-ial, to affect the plaintiffs' position 
in this respect, rest on the sufficiency of their 
notice of an intention to suspend, the neglect 
of the assistant assessor to lock the doors of 
the furnace on the three days of suspension 
in September, and the want of proof that the 
assessor immediately reported the suspension, 
and the action of the assistant assessor there- 
upon, to the commissioner of internal reve- 
nue. 

The only suggestion of defect in the notice 
is, that it contained an address to the as- 
sessor of the disti-ict. Surely, this objection 
has no merit. The notices came to the as- 
sistant assessor; they are in writing; they 
were written in his office. He, himself, pre- 
sented one of them to one of the plaintiffs 
for signature. They contain, and they ac- 
tually communicated to the assistant assess- 
or, the precise information necessary to 
comply with the law. They were in due 
form to produce the effect designed, and he 
received them as notices, and acted there- 
upon; and it is a circumstance showing 
that no importance belongs to the mere fact 
that they contained an address to the as- 
sessor, that, when the law speaks of the 
notice of intent to resume, it terms it a 
notice to the assessor. The ptu-pose and 
design of the requirement here was fully 
satisfied, and the ojjjection is untenable. 

The neglect of the assistant assessor to 
place locks on the door of the furnace dur- 
ing the three days of suspension in Septem- 
ber, surely did not affect the regularity of 
the suspension of five days in October. Then 
the door was locked, so that this objection 
cannot be urged to defeat the claim of the 
plaintiffs here as to those five days. These 
intervals of suspension were distinct, and 
irregularity in some could not affect others. 
But I am, also, of opinion, that there was 
no fault in the plaintiffs, affecting their lia- 
bihty to assessment, arising from the omis- 
sion to lock the door of the furnace in Sep- 
tember. The act should receive a sensible 
construction, if possible. The proof is, tnat 
the nature of the repairs rendered it im- 
possible to lock the door, and impossible 
to make a fire in the furnace; and the as- 
sistant assessor attended and saw that no 
work of distilling was done. The law did 
not propose an impossibility; or, if it did, 
it is not the fault of the plaintiffs if the law 
prescribed to the assistant assessor a pre- 
caution impossible of application. It does 
not appear that the commissioner has pre- 
scribed any "other means" "to prevent the 
lighting of any fire in such frurnace, or under 
such stills or boilers." When, therefore, the 



assistant assessor found locking the door im- 
practicable, and the lighting of any fire& 
impossible, and further interposed his per- 
sonal presence to see to it that no distilling 
was done, and did see that no distilling was- 
or could be done, I think the law was fully 
satisfied— certainly, so far as the plaintiffs'' 
right to be treated as having duly suspended 
work is affected thereby. If, however, it 
can be successfully insisted that the assist- 
ant assessor ought to have actually devised 
some means of locking the door, and failed 
to do his duty in this respect, we are brought 
to the same question involved in the next 
objection, namely, that there is no proof that 
the suspension was reported to the commis-* 
sioner; and that question is— Must the plain- 
tiffs pay taxes according to the capacity 
of their distillery, because the officers of 
the government neglect their duty, and" 
so long as such neglect continues? It seems^ 
to me that this point requires very litfle 
discussion. The duties imposed in this stat- 
ute on the assessor and assistant assessor 
are directory merely. For the discharge of 
their duties they are responsible to the gov- 
ernment. The plaintiffs have no control over 
them, and ought 'not to be affected by their 
acts or omissions, which they can neither 
guard against nor prevent Suppose, for 
example, a distiller gives the required notice, 
and actually suspends in accordance with 
his expressed intention. What more can he- 
do? The assistant assessor may wholly neg- 
lect or refuse to secure or lock the door of 
his furnace; and can it be claimed, that, for 
that reason, the distiller must continue to- 
pay taxes, as in this case assessed, at over 
$300 per day? Such suspension may not 
always be for a few days only, but may be 
for a period which, if the neglect of the as- 
sistant assessor involved such a consequence, 
would result in the distiller's utter ruin. 
No such claim can be reasonably xu-ged oir 
behalf of the government, and such is not 
the meaning or effect of the law, neither 
in regard to the neglect of the assistant as- 
sessor, nor to the neglect of the assessor to- 
make due and timely report to his superiors. 
For these reasons, I think the tax imposed 
on the plaintiffs, for eighty per cent, of the- 
capacity of their distilleiy, and the penaltj' 
exacted for its non-payment pending their 
appeal, amounting to §2,524.26, were illegally 
exacted from them by the defendant, as col- 
lector of internal revenue, and that they are- 
entitled to recover the same, with interest 
from December 30th, 1869, when the same- 
appears to have been paid, with costs. 
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Case M"o. 3,569. 

OA PONXB V. IX)UISIANA STATE LOT- 
TERY CO. 
LI La. Law X 184.] 
Circuit Court, D. Louisiana. June 8, 1876. 
Cokpobatioss-Ultua Vibes Costraots-Rights 

OF StOCKHOLDEKS — ACQUIESCESCB — WHO ARE 
STOCKnOL"DERS. 

ri. One purpliasins shares of stock standing 
on the corporate books in the name of a th^d 
person, who holds them as security for a deht 
due from the seller, and, without obtamms any 
transfer, certificate, or other evidence of title, 
immediately pledges the stock to such third 
nerson. who continues to holds it, is not m a po- 
sition to maintain a suit to enjom the copora- 
tion from carrying out an alleged illegal con- 
tract.] 

r2. It was not unlawful for the original di- 
rectors of the Louisiana Lott^y Company, who 
were its incorporators, and at the tiine the own- 
ers of all its stock, to make a contract m Its 
behalf granting to certain individuals the right 
to exercise for 24 out of 2o years (the term of 
the charter) all the lottery rights, privileges, 
and franchises belonging to the company, and 
retaining merely a right to share m the profits 
and superintend the drawings.] 

13. A contract made by a corporation cannot 
be attacked as unauthorized, by a stockholder 
whose stock was derived from persons who had 
long acquiesced in such contract, and received 
profits thereunder.] 

Eustis & Lazarus, for complainant. 
John A. CampbeU, for defendant 

BILLINGS, Disti-ict Judge, sitting in the 
place of WOODS, Circuit Judge, rendered the 
following decision: 

This is a motion for an Injunction founded 
on a bill and affidavits, and resisted by coun- 
ter affidavits. The complainant [Henry Da 
Ponte] claims to have acquired sixty shares 
of the stock of the Louisiana State Lottery 
Company in March, 1876. The stock which 
he claims to have acquired, stands in the 
name of T. S. Sen-ell on the books of the 
corporation. The plaintiff's name is not on 
the books of the corporation, nor is the name 
of Ms father. Durant Da Ponte, who claims 
to have sold the stock to the son, in jNIarch, 
1876, for his note for the sum of §4,663, pay- 
able in March, 1877, nor is there any separa- 
tion of any sixty shares of stock. Serrell 
was a creditor of the father, and held as 
secm-ity for the payment of the father's debt, 
400 shares of stodc, all of which stood on the 
books in the name of Serrell. The son gives 
his father the note above described, and the 
son executes to Serrell an act of pledge, 
whereby the son pledges sixty shares, gives 
Serrell the power to seU the same in ease a 
note for $4,565.80, described above, is not 
paid, and authorizes Serrell to transfer the 
same upon the books of the company in case 
of foreclosure of the pledge. Indorsed upon 
this act of pledge thus executed by the com- 
plainant, is the f oUowing: "The undersigned, 
T. S. Serrell, hereby accepts said pledge and 
acknowledges to have received said property 
pledged by said pledgor. T. S. SerreU." 
It is to be observed that the son has no 
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certificate of shares, no transfer upon the 
books of any shares, and no power to trans- 
fer given in blank or otherwise, as is cus- 
tomary in case of pledge. The only proper 
titie is from himseK to Serrell, and the sixty 
shares in a parcel of fom* hundred shares 
not separated or separable therefrom. What 
sixty shares were sold no one has attempted 
to indicate, nor what stock was pledged, save 
only that both father and son have testified 
that there was a sale of sixty shares. With- 
out criticising the conflict between the state- 
ments of the bill and the proofs, and with- 
out any imputation upon either the father or 
the son, I am imable to conclude that the 
complainant is competent to maintain the 
titie he has set out. The plaintiff, to main- 
tain this suit, must be a bona fide shareholder, 
and sue bona fide for the company. In ease 
of corporations, any member may sue, but 
he must be a full and complete member for 
all purposes, and not simply a person having 
an inchoate right Green, TJltca Vires, 588, 
589. In this case the plaintiff nowhere ap- 
pears on the books of the corporation. No 
transfer has been made to him on the books, 
nor has he any assignment of the certificate, 
—the certificate which must according to the 
by-laws of the company, disclose that T. S. 
Serrell is the owner of sixty shares of stock 
(if there be any collection of such shares 
separate from that of the 400), and that it 
is only transferable upon the surrender and 
cancellation of the certificate, and which 
contains no mention of the complainant Ad- 
dison, in his work on Contracts (7th Ed., p. 
998), says: "So, if he has never been a share- 
holder at aU, and there never has been any 
privity between him and the company, but 
he has simply purchased shares in the name 
of another person, who has been accepted as 
a shareholder," he cannot be made a con- 
tributory. King's Case, 6 Oh. App. 196. 

The solicitors for the complainant con- 
cede that there must be a transfer on the 
books to entitie a member to vote. I think 
it follows that, if he cannot vote, he cannot 
attend corporate meetings and deliberate 
on the corporation business. Ang. & A. 
Corp. §§ 101-113. Neither can the holder of 
shares, who has been admitted to register, 
escape the lien which the corporation may 
have for debts due to it Ang.&A. In 2 Barb. 
294, 298, a trustee without interest— a ven- 
dor who had sold but had not transferred— 
was convicted of a liability to pay. The 
principle is stated with great exactness, in 4 
Eng. Law & Eq. 34, 14 Beav. 64. The court 
held that between the seller and buyer of 
shares there were relations of contract and 
there might be a trustee or a cestui que 
trust; but i^ ^^ absence of any contract 
-with the company, there were no relations 
between the company and the purchaser; 
that the company had no claim on him, and 
retained all of its claim on the registered 
owner. 36 Eng. Law & Eq. 126; Ang. & A. 
Corp. § 534. 
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The bill says that the complainant is an 
onwer of stock encumbered with a charge 
of three-quarters of its par value for money 
borrowed by him from the person who is 
named as the stockholder. The plaintiff has 
certainly nothing better than a contract to 
convey upon the payment of his note one 
year hence. He has no certificate, no deed 
of conveyance, no transfer on the books, no 
power to transfer, no evidence of title, and 
no shares set apart to him. I conclude he 
has no standing in court for the purpose 
of rectifying the affairs of this corporation. 
Passing the question of the right of the 
plaintiff to complain, T come to that of which 
he complains. The gravamen of his bill is 
that the contract of 18GS is illegal, and there- 
fore he asks to enjoin its further execution 
or the further conduct of the business of 
the corporation under it The contract, on 
the first part, consists of the president, di- 
rectors and corporators, and that without 
an exception and prior to the issuance of 
any stock. The parties by the act itself 
are made corporators and directors; their 
powers are, inter alia "to do any lawful 
act, such as any person or persons may do 
for defence, interest or safety." The board 
may exercise all the corporate powers grant- 
ed. By the terms of the contract under 
this charter the contractors were empowered 
to exercise for twenty-four out of twenty- 
five yeai-s (the term of the charter) all the 
lottery rights, privileges and franchises. 
Nine persons agreed for this period to con- 
duct and carry on this business and share 
the profits with the corporation. The pay- 
ment of the prizes is secured and the com- 
pany supex'intends the drawing. It will be 
observed there is no interdict upon the cor- 
poration to make such a contract Neither 
the Civil Code of the state, nor the statutes 
relative to corporations, nor this particular 
statute, place any restraint upon the coi-po- 
ration to make any contract which an in- 
dividual might make. 

The object of a corporation is, by the un- 
ion of persons, to promote a useful or prof- 
itable entei-prise. Civ. Code, 428. Nearly 
eveiy form of union is permitted by the Re- 
vised Statutes (sections 683, 677). The on- 
ly motive for asking this special act of in- 
corporation was to obtain a modification of 
the laws relative to lotteries. By the consti- 
tution of 1852 the legislature had been pro- 
hibited from authorizing lotteries at all. 
This prohibition was omitted in the constitu- 
tion of 1868, but prohibitory laws still re- 
mained. These laws, by this act, were re- 
pealed, and a power was granted to seven 
persons, their heirs, executors and assigns, 
who were constituted and declared to be a 
corporation, and were endowed with the 
sole and exclusive privilege of authorizing 
and establishing lotteries or a series of lot- 
teries, and selling and disposing of lottery 
tickets, etc. The terms of this grant are 
very frank. Tbey may establish— they may 



authorize— a series of lotteries; that is, they 
may constitute, construct, arrange, conduct, 
accomplish; they may empower, allow or 
permit sanction, license, confer a right to 
a lottery or series of lotteries. The Civil 
Code defines in article 433 the powers of 
coi^jorations, and in that article there is no 
expression of jealousy with respect to cor- 
porate unions. It is acknowledged that their 
business must be performed by others, and 
that these others have their authority from 
the corporation, and that the corporation 
may exercise full discretion in determining 
their powers. Civ. Code, 433, 439. The agree- 
ment in this case was made by the president 
and directors with the full assent of all the 
corporators,— no dissenting voice. These ai-- 
ticles of the Code enter into the constitu- 
tion of all private corporations. State v. 
New Orleans Gaslight & Banking Co., 2 
Hob. (La.) 529. 

The principle upon which the court of 
chancery acts is not to interfere between 
members of companies for the purpose of 
enforcing duties arising out of matters which 
are properly the subjects of internal regu- 
lation. It will not interfere to control a 
majority, unless it sees that the majority 
has been or is doing, or is about to do, that 
which is illegal even for a majority to do. 
It follows from this that the court will not 
interfere in matters of internal management 
until all reasonable attempts have been made 
to take the sense of the general body on 
the matter in question, nor unless it is then 
called upon to interfere, either by a ma- 
jority to control a factious minority, or by 
the minority to control a majority which de- 
clines to do that which it is legally bound 
to do. Lindl. Partn. 754, side page. The 
Civil Code establishes the majority princi- 
ple by a distinct provision. Civ. Code, 444. 
When the contract was made there was not 
only a majority but entire unanimity in the 
corporation, and among the president and 
directors assenting to it It was the act of 
eveiy party concerned in the charter. Since 
1868 it has been enforced and not infringed. 
The rule undoubtedly is that illegal acts, 
though sanctioned by the majorty, and even 
if approved by all except one, will not be 
approved, but will be set aside by coui-ts. 
But here I think this contract not at all 
opposed to the pm-poses of the act of in- 
corporation, and within the powers of the 
corporators, and approved of and pai-tici- 
pated in by the corporators, one and all, 
and therefore I find the contract valid and 
operative upon all the shareholders, for they 
all derive their shares from some one who, 
when clothed with ownership, assented to it 
It was m'ged that the corporation could 
not fai-m out its business, because it was 
vested with power to enforce the prohibi- 
tions of its charter by the recovery of pen- 
alties. But the corporation still acts. It is 
still quickened by self-interest to recover 
the penalties, to enforce the law, and all fhia 
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the same as if there had been no contract 
In the case of Wood v, Howard,^ Mr. Jus- 
tice Bradley passed upon the legality and 
validity of this contract In that case the 
claim of Wood was rejected hecause he had 
assigned his interest by a deed of trust but 
before coming to that conclusion the learned 
justice takes up the question of this con- 
tract and says: "The Louisiana charter does 
not indicate any special ti-ust or confidence 
Tvith corporators therein named. They are 
merely made directors of the corporation for 
two years. After that directors ai-e to be 
elected by the stockholders; and the stock 
is tx-ansferable like any other stock. The 
body of stockholders is, or at least may 
be, for aught anything in the charter, a 
floating body of persons— consisting of the 
first subscribers to the stock and their suc- 
cessors and assigns. The stock is divided 
into 10,000 shai-es of $100 each. It is the 
corporation, not any special set of corpo- 
rators, directors or stockholders, which 
sustains any particular relations to the state, 
and the state has provided the proper se- 
cmity for the faithful action of the corpora- 
tion, by requiring it to fm-nish heavy bonds 
for the prompt payment of the dues to the 
state, to wit, the $40,000 per annum, paya- 
ble quarterly in advance. A monopoly of the 
lottery business is given to the corporation, 
and a violation of that monopoly subjects the 
party to a penalty of $3,000 for each of- 
. -fence, payable, not to the state, but to the 
corporation. The only benefit the act pro- 
fesses to secure to the state is the advantage 
of a 'home institution,' so that the money 
paid for the sale of lottery tickets shall not 
go out of the state, and the annual tax of 
$40,000. For the rest the directors may es- 
tablish such and so many agencies as they 
see fit There is nothing in the charter to 
prevent the company from farming out its 
agencies in such manner as it has done to 
the defendants, or in any other manner it 
may see fit And hence, there is nothing 
therein to prevent the substantial benefit of 
the franchises from being acquired and held, 
and lawfully acquired and held, by the de- 
fendants, as they have acquired it by the 
contract, or by any other body of capitalists." 
I think his reasoning conclusive. 

There is still another impediment which, 
it seems to me, stands in the way of com- 
plainant's bill. It is the acquiescence on the 
part of those under whom he claims to 
derive his title in this conti*act and their 
continued appropriation of its fruits. It has 
been often held that a consenting share- 
holder cannot maintain a suit on the groimd 
that the thing done by the corporation was 
imwarranted. 1 DanieU, Ch. Pr. 452, or 244, 
245 (4th Ed.); 4 De Gex & J. 125. In such a 
case it is as if the plaintiff had granted a 
release. Now, in this case, for eight years 



' [Xo where reported; opinion not now accessi- 
ble.] 
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this contract has formed the basis of all of 
the transactions of this company. Every 
successive shareholder (including the plain- 
tifE's vendor) has assented to it, and availed 
himself of it, and it commenced, origmally, 
upon the consent of the whole of the corpo- 
rate body. Xo stockholder can now repudi- 
ate it as not authorized and not warranted, 
kerr. Fraud & M. 298-301. Let the inter- 
locutoiy injimction be denied. 



Case 3S*o. 3,670, 

In re DAHBY. 

[4 N. B. R. 309 (Quarto. 98); 4 N. B. R. 211 
(Quarto, 61); 18 Pittsb. Leg. J. 154.] 

District Court, E. D. Missouri. 1873. 

BASKRUPTOT — SETTtEMEST OF ESTATE BY TRUS- 
TEES. 

Although the winding up and settlement of 
the estate are to be deemed proceedings in bank- 
ruptcy under the 43d section of the bankrupt act 
of 1SG7 [14 Stat 538], which contemplates the 
superseding of proceedings under the act, and, 
in given contingencies, the "resumption" of such 
proceedings, yet it is evident that the true mean- 
ing is the substitution of the modes prescribed 
in this section for the ordinary modes. Such 
proceedings are none the less "proceedmgs an 
bankruptcy" under the act because they are 
special in their nature. Either mode can be 
adopted, the ordinary one or this special one. 
The trustees, under direction of the committee, 
can wind up the estate just as the bankrupt 
could have done, or they may be restricted to 
the more limited powers and duties of ordinary 

[Cited in Re Bakewell, Case No. 788; Re 
Trowbridge, Id. 14,191; Re Cooke, Id. 3,- 
172.] 

The questions submitted to the court in- 
volve tiie course of proceedings under sec- 
tion 43 of the banki'upt act, the terms of 
which are very obscm-e. The general pm-- 
port of said section seems to be, to substitute 
ti-ustees "under the inspection and direction 
of a committee of the creditors" for the ordi- 
nary machinery provided by the act, and on 
their appointment confirmation, etc., to cause 
said ordinary proceedings to be "superseded." 
Provision is made for "resuming the proceed- 
ings" in certain contingencies, and for the 
discharge of the bankrupt as if the ordinary 
com-se has been pursued. The trustees "have 
and hold" all the bankrupt's property and 
estate "in the same manner and with same 
power and rights in all respects as the bank- 
rupt would have had or held the same if 
no proceedings in bankruptcy had been 
taken, or as the assignee would have done had 
such resolution (of the creditors) not been 
passed. * * * And the court, by order, 
shaU direct all acts and things needful to be 
done to carry into efCect such resolution of 
the creditors," which resolution is "that the 
estate of the bankrupt should be wound up 
and settled, and disti-ibution made among 

^ [Reprinted from 4 N. B. R. 309 (Quarto, 98), 
by permission. 4 N. B. R. 211 (Quarto, 61), 
and 18 Pittsb. Leg. J. 154, contain only partial 
reports.] 



BARBY (Case No. 3,570) 



[6 Fed. Cas. page 1178] 



the creditors by trustees, under the inspec- 
tion and direction of a committee of the credit- 
ors." The act then provides that "said trus- 
tees shall proceed to wind up and settle the es- 
tate under the direction and inspection of 
such committee of the creditors for the equal 
benefit of all such creditors." Resting on 
those provisions alone, it would seem to be 
the duty of the trustees, under said inspec- 
tion and direction, subject to the orders of 
the court, to proceed to wind up the estate 
just as the bankrupt himself could have done 
if no proceedings in bankruptcy had been 
had; disti-lbuting the proceeds, however, 
equally among the creditors, or as the as- 
signee would have done if such resolution 
had not been passed. These are alternative 
modes; yet the section proceeds: "And the 
winding up or settlement of any estate un- 
der the provisions of this section shall be 
deemed to be proceedings in banki*uptcy un- 
der this act; and the said trustees shall have 
all the rights and powers of assignees in 
banla-uptcy." Is the last clause cited a limi- 
tation on the powers of the trustees? Are 
they clothed merely with the powers of the 
assignees? If so, wherein has the section 
any substantive force? If the substitution 
of trustees to act under the direction of a 
committee works only a change of name, 
what necessity for a committee, and what its 
legal functions? An assignee acting under 
the direction of the com*t has prescribed du- 
ties to perform without the intervention of 
a committee, and cannot adjudicate upon 
claims against an estate. The ti'ustees are 
to act under the direction of a committee, 
and, although they are subject to the orders 
of the court, must all claims be first heard 
and allowed by a register? Are their func- 
tions confined merely to the management, 
sale, or disposal of the estate, without refer- 
ence to what claims there may be against it, 
further than those claims are established in 
the ordinary mode before the register? Al- 
though "the winding up and settiement of 
estates" are to "be deemed proceedings in 
bankruptcy," and the section contemplates 
the "superseding" of proceedings under the 
act, and, in given contingencies, the "resump- 
tion" of such proceedings; yet it is evident 
that the true meaning is the substitution of 
the modes prescribed in this section for the 
ordinary modes. Such proceedings are none 
the less "proceedings in bankruptcy under 
the act" because they are special in their na- 
ture. Either mode can be adopted, the ordi- 
nary one or this special one. If tlie special 
mode be chosen, either of the alternative 
courses named can be pursued, as the com't 
may order; viz., the trustees imder the direc- 
tion of the committee, can wind up the estate 
just as the bankrupt could have done if he 
had not gone into banki-uptcy, exercising all 
his rights, powers, and duties over the whole 
estate, for the purpose of collecting dues, dis- 
posing of property, compromising, allowing 
demands, etc., subject only to the necessity 



of an equal disti-ibution of assets among 
creditors; or, they may be resti-icted to the 
more limited powers and duties of ordinary 
assignees. If they act under the broader or 
more general powers, it is obvious that they 
will often need the interposition of the court 
in various ways, such as compelling the at- 
tendance of witnesses, causing examinations 
to be had under oath, etc., for they are not 
clothed with "judicial" authority. "The court 
" * * shall have power to summon and ex- 
amine on oath or otherwise, etc., in the same 
manner as in other proceedings in banki-upt- 
cy imder this act;" that power is vested solely 
in the court, not in the trustees. Hence, 
when such interposition is needed, the trus- 
tees must apply to the court therefor. The 
powers of the "court" in such cases, are ex- 
ercised, not necessarily in all instances, by 
the judge of the com-t personally, but often 
by the register, under his direction, on special 
or general reference to him. It is not neces- 
sary to attempt here an accm-ate statement 
of all questions cognizable before the register 
without a special order of the judge in the 
first instance, because the points submitted 
require no such statement Applications can 
be made to the judge in all doubtful mat- 
ters, and he can make such orders as such 
application may demand. In the case under 
consideration, the original order of this com't 
was not so full and explicit as is desirable. 
The ordinary course was originally taken in 
this case, but subsequently, under an order 
of the court, a special meeting was called to 
determine whether the creditors would elect 
to have the estate "wound up" imder section 
43. At that special meeting, the desired ac- 
tion having been had, and the necessary 
com'se thereunder having been pursued and 
the proper transfer made by the assignee to 
the trustee, the order of the court should have 
determined in what manner the trustees 
were to act, whether with the limited pow- 
ers of assignees, or the broader powers stated. 
This was more important, inasmuch as many 
demands had previously been proved before 
the register, and most of the creditors had 
voted at the election of the assignee. 

TREAT, District Judge. Under section 43 
the trustees, imder direction of the commit- 
tee, may, if so ordered by the court, proceed 
to settie the estate just as if there had been 
no adjudication of bankruptcy and the bank- 
rupt was managing his own affairs, taking 
care always to secure legal protection to each 
of the creditors. If, under such a general 
order, the interposition of the court is needed 
for the examination of witnesses under oath, 
etc., application therefor may be made to 
the judge or register, and, if made to the 
judge, he, on granting the same, will order 
the examination to be had before the register 
or otherwise. In other words, whenever the 
trustees and committee are satisfied that de- 
mands are correct, and need no testimony to 
be taken, they can allow the same. When 
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they are not satisfied, the demand should be 
proved before the register on notice to the 
trustees. All demands not allowed abready 
should be presented to the trustees for allow- 
ance in the first instance, and, if allowed by 
them, no further action need be had; but, if 
the trustees demand proof, they can apply to 
the regista* or judge for an order to have 
testimony taken with respect thereto before 
the register or otherwise, and for the claims 
to be passed upon by the register. The trus- 
tees can proceed in aU. cases and in all mat- 
ters, if the court so orders, just as the bank- 
rupt could have done if he had not gone into 
banla-uptcy, and, consequently, if they can- 
not dispose of a matter before them without 
"judicial" investigation, they must have the 
action of the register or judge. This follows 
from the fact that the trustees have no ju- 
dicial authority, and that, when such author- 
ity is needed, they must resort to it just as 
the banla'upt would have been compelled to 
do if no proceedings in bankruptcy had been 
instituted. 

The court has heretofore granted orders for 
examination of witnesses, stating that the 
testimony must be taken before some one 
competent to swear the witnesses; said testi- 
mony having the force of ordinary deposi- 
tions when properly reduced to writing. The 
trustees have no power to administer oaths. 
All disputed demands will hereafter be re- 
ferred to the register, and when the trustees 
need ordinary orders concerning the taking 
of testimony, etc., they can apply to him 
therefor. Where no action strictiy judicial 
is needed, they will, imder a general order to 
be now entered, proceed with all the matters 
committed to them as fully as the banlirupt 
could have done, if he had made no applica- 
tion in bankruptcy. Thus, under section 43, 
the estate can be "wound up" by said trus- 
tees under the direction of the committee, 
without any interposition of the register or 
judge, fui'ther than resort to judicial action 
may from time to time require. The claim 
against the estate allowed by the register 
before the appointment of an assignee or of 
the trustees, if the trustees so elect, can, on 
notice to the respective claimants, be opened 
and passed upon anew by the register. It 
will not be necessary, except where the regis- 
ter has no power to act in the first instance, 
for the ti'ustees to apply to the judge. When 
they are satisfied a demand is^ correct they 
can allow it. They can dispose of assets and 
settle the estate without special orders in 
each matter before them; keep their own ac- 
counts and records of their proceedings; 
have the aid of the register or judge when 
needed, and finally have their actions ulti- 
mately closed by the formal decree of the 
court The register will hereafter allow no 
claims except such as are disputed, or are 
submitted to him for decision by the trustees. 
As the original notice to the creditors requir- 
ed them to prove their demands before the 
register, and formal proofs thereof may, in 



many instances, still be sent to him, he should 
not pass on them without notice to the trus- 
tees. The latter should give such notice to 
the creditors as will cause ftirther demands 
to be presented to them, in the first instance, 
and thus avoid unnecessary delay and costs. 
In accordance with the views above stated 
the court now makes the following order: 
Whereas, Andrew Park and John K. Tiffany 
have been duly elected trustees of the estate 
of John F. Darby, bankrupt, under section 
43 of the bankrupt act, and this com-t has 
heretofore confii-med the resolution of the 
creditors and their selection of trustees, it is 
ordered that said trustees have and hold the 
estate of said bankrupt in the same manner 
and with the same powers and rights, in all 
respects, as the bankrupt would have had or 
held the same if no proceedings in banki-upt- 
cy had been taken; and that said trustees 
proceeded to wind up and settie said estate 
under the direction and inspection of the 
committee of creditors appointed therefor, 
for the equal benefit of all the creditors of 
said estate; and also do all and singular 
which by law and this order they may law- 
fully do to carry into effect the resolution of 
said creditors. 
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BARBT V. BOATJklAN'S SAV. INST. 

[1 Dill. 141;^ 4 N. B. B. 600 (Quarto, 195) j 
3 Chi. Leg. News, 249; 4 Am. Law T. 117; 
1 Leff. Op. 146; 1 Am. Law T. Hep. Banltr. 
25L] 

Circuit Court, D. Missouri. 1870.' 

Bankrdptct— Loams to Insolvents— tfsUBX— 
Equitt Jgrisdictioit. 

1. The bankrupt act does not prohibit a per- 
son from loaning money at legal rates to one 
whom he has reason to believe to be insolvent, 
and taking security for such loan, provided it 
he made bona fide and without any intent, or 
participation in any ' intent, to defraud cred- 
itors or defeat the bankrupt act. 

[Cited in Gaffney v. Signaigo, Case No. 5,- 
169; Bean v. Brookmire, Id. 1,169; Bab- 
bitt V. Walbrun, Id. 695; Lewis v. Claren- 
don, Id. 8,320; Clark v. Hezekiah, 24 Fed- 
667.] 

[See note at end of case.] 

2. Advances made in good faith to an in- 
debted person, to enable him to carry on his 
business, upon security taken at the time, do not 
violate either the terms or policy of the bank- 
rupt act, since the debtor gets a present equiv- 
alent for the new debt he creates and the se- 
curity he gives. • 

[Cited in Darby v. Lucas, Case No. 3,573; 

Be Coulter, Id. 3,276; Re Union Pac. R. 

Co., Id. 14,376; Crocker v. Fkst Nat. Bank, 

Id. 3,397] 
[See note at end of case.] 

3. Where the charter of a bank prohibited it 
■from taking greater than a specified rate of in- 
terest, hut was silent as to the effect or penalty 
if more than the charter rate be taken, it was 
Md that if an illegal rate be contracted for. 



1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 

= [Reversed in Tiffany v. Boatjnan's Inst., IS 
Wall. (So U. S.) 375.] 
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the effect was not to render the whole note void, 
but only the excess beyond the legal rate, and 
that, at all events, if such a note be voluntarily 
paid, neither the borrower nor his assignee in 
bankruptcy can recover back the principal sum, 
or any thing more than the excess beyond the 
legal rate of interest. 

[Cited in Re Pittoek, Case No. 11,189; Mark- 
son V. First Nat. Bank, Id. 9,097.] 

[See note at end of case.] 

4. Equity will entertain a bill to recover such 
excess: the remedy is not exclusively at law. 

The complainants are trustees, tmder the 
43d section of the banla-upt act of 186T [14 
Stat. 538], of John F. Darby, who was de- 
creed a bantrupt on the 2d day of Jiily, 1869. 
After stating that Darby was decreed a bank- 
rupt, and Park and Tiffany appointed Ms 
trustees, the bill avers that Darby bad for a 
long time prior to October, 1868, been doing 
an unprofitable business as a private banker, 
which defendant well knew. That being 
largely indebted, he had been in the constant 
habit of making and issuing his promissory 
and negotiable notes in sums of from $2,000 
to $5,000, bearing interest on their face; that 
they wei*e constantly placed in the hands of 
street brokers and sold or shaved at a heavy 
discount thereon for a commission paid by 
Dai-by, which defendant knew. That Dar- 
by's real estate was all fully incumbered and 
the inemnbrances recorded, and of which de- 
fendants had notice. That on or about the 
14th of October, 1868, defendants, knowing 
that Darby was acting in contemplation of 
insolvency, and that his course of business 
must inevitably render him bankrupt, eon- 
spu-ing together for their own benefit, and in- 
tending to enrich themselves at the expense 
of Darby and his creditors, and conspiring 
with Dai-by himself to '-'gain and maintain 
for him an um-eal, false and fictitious credit," 
and in fraud of his creditors, and designing, 
etc., to defeat the banki'upt law, did, being 
limited by its charter to 'eight per cent, agree 
to lend, and did lend to said Darby $128,137.- 
50 and receive therefor his note for $135,000, 
dated 14th October, 1868, beai-mg ten per 
cent, interest after matui-ily, and payable six 
months after date; on the face of this note 
was written, "One hundred and fifty, seven 
per cent, jail bonds, $1,000 each, as collateral 
to this note, are deposited in the Bank of 
America, New York," and on the back of it 
were certain memoranda of payments be- 
ginning 5th Mai-ch, 1869, and ending June 3d, 
1869, extinguishing the note and ten per cent 
That the note was utterly void and fraudu- 
lent Wken it became due, defendant fi-aud- 
ulently extended it, knowing, etc., that they 
allowed him to sell and dispose of the said 
bonds within four months of his banki'uptcy, 
knowing, etc., and received the proceeds' 
thereof from him in payment of said note. 
That the defendant weU knowing, etc., re- 
fused to discount certain other notes of Dar- 
by indorsed by responsible persons, but did 
purchase from sti-eet brokers the following, 
namely: Two notes, each indorsed by Mkr- 



! shall Brotherton, dated 21st September, 186S, 
I and at five and six months respectively, each 
for $5,000; three notes dated about 3d, 7lh, 
and 27th of November, 1868, payable three 
months, sixty days, and six months after 
date, for $5,000 each, indorsed by S. Knox. 
Defendant knew that these notes were in- 
dorsed for the mere accommodation of Darby, 
and sold by note brokers at usurious and il- 
legal rates, as high as from twelve to fifteen 
per cent, and contrary to their charter. That 
all such notes were void. That afterwards, 
having reasonable cause to believe Darby to 
be acting in contemplation of bankruptcy, 
defendants received the amount of said notes 
at maturity from said Darby. Defendants 
also bought another note, dated 6th Febm- 
ary, 1869, at sixty days, for $5,000, indorsed 
by Brotherton, and received the amount at 
maturity. Plaintiffs charge that defendants 
had reasonable cause to believe at the time 
of the negotiation of said notes that Darby 
was insolvent and acting in contemplation 
of insolvency; that the course and tendency 
of his business must lead to ruin; that 
the mode of selling his paper was not the 
usual one; that all his real estate was largely 
encumbered. That notes taken from Darby 
were void ab initio. That for the pm-pose of 
acquiring a fictitious credit Darby bid for 
the jail bonds of St Louis county more than 
their market value; that at the time he had 
no fimds, etc., and applied to the National 
Bank of the State of Missom-i to loan 
him the money; the bank lent him the 
money. Darby lost large sums by the 
pm-chase, and was indebted therefor to tlie 
bank, and being unable to pay, ap- 
plied to the defendants to lend him 
$128,137.50 and to discount his note for 
$135,000, to enable him to discharge in part, 
at least his said indebtedness to the bank, 
and not for the pm-pose of his ordinary and 
legitimate business; all of which defendant 
well knew, and conspired with Darby to 
maintain for him his said fictitious ci-edit, 
and to defeat the provisions of said act, and 
discounted the said note in fmlherance of 
said plan. Said bonds had never been in 
Darby's possession, but had been delivered 
to the bank; pm-chasing them had, been 
noised about in the public prints, with the in- 
tent etc., but had been bought by said Darby 
and paid for by said national bank. That 
they never were in good faith absolutely de- 
livered to defendant, but that defendants, up- 
on the delivery of the bonds, made an ar- 
rangement with Darby that he might at any 
time sell the same, and dispose thereof before 
or after the matm-ity of the note for $135,- 
000, applying proceeds to the payment of the 
note; permitted Darby to deal with the 
bonds and coupons as his own property, and 
not as held and pledged to defendants; and 
allowing him to be considered as the abso- 
lute owner, thereby giving him a false and 
fictitious cj-edit, "neeessaxily productive of 
loss to Darby and his creditors," in fraud of 
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the bankrupt act AU of which was done to 
prevent the property of Darby from being 
disti-ibuted under the bankrupt law. Where- 
fore plaintiff "ought in equity and in accord- 
ance with the terms of said act, to recover of 
said defendants aU the said suras of money 
to them paid by the said Darby in fraud of 
said act and in payment of said fraudulent 
and void notes," and the prayer is for a de- 
cree to that end. A general demurrer to the 
bill is filed, on which the questions decided 
arise. 

Glover & Shepley and Samuel Kjiox, for com- 
plainant 

Thos. T. Gannt and Lackland, Mai-tin & 
Lacldand, for defendant 

Before DIL1X)N, Circuit Judge, and TREAT 
and KREKBL, District Judges. 

DILLON, Ch-cuit Judge. This is a bill in 
equity by the ti'ustees in bankruptcy of John 
F. Dai'by, to recover from the defendants the 
sum of §165,000, to which, for the reasons 
stated in the bill, the trustees claim to be 
entitled. The facts set forth in the bill are 
numex-ous, and several transactions are de- 
tailed. The questions presented may be best 
treated by fii-st stating some principles of law 
which underlie this controversy, and then 
by applying these principles to the case made 
by the bill. 

There is no provision of the bankrupt law 
which prohibits a person from loaning money 
to, or discounting at legal rates, the note of a 
person whom he has reason to believe to be 
insolvent, provided the former makes such a 
loan or discount bona fide, and without any 
intent or participation in any intent or scheme 
to defraud a-editors or defeat the bankrupt 
act As such loans may be lawfully made, 
so security therefor may be lawfully taken. 
The distinction is here: the act under the 
circumstances stated in the bill does prohibit 
a debtor from giving, or a creditor from re- 
ceiving, security for a pre-existing debt, there- 
by obtaining a preference which it is one of 
the chief purposes of the law to prevent 
So the bankrupt act prohibits an insolvent 
person from making any conveyance or dis- 
position of his property to those not credit- 
ors which shall work a fraud upon credit- 
ors and upon the act Sections 14, 35, 39; 
Bean v. Brookmire [Case No. 1,168]. The 
cardinal -idea is that all the property of a 
person in Darby's situation ought to be ap- 
propriated for the equal and indisci'iminating 
benefit of all his creditors; and therefore, he 
can neither fraudulently diminisb the amoimt 
of his assets, nor give one creditor or class 
a preference over others, since such prefer- 
ences are stamped by the inexorable policy 
of the enactment as void. But an insolvent 
person may properly make efforts to extri- 
cate himself from his embarrassments, and 
therefore he may borrow money and give at 
the time security therefor, provided always 
the transaction be free from fraud in fact 



(Case No. 3,571) DAEBY 

and upon the bankrupt act And hence it is 
a settled principle of bankrupt law, both in 
England and in this country, that advances 
made in good faith to a debtor to carry on 
business, upon secm'ity taken at the time, 
do not violate either the terms or policy of 
the bankrupt act. This is manifesfly right, 
since the power to raise ready money may 
save the party from bankruptcy and ruin, 
and since his creditors are not injm-ed nor 
Ms estate impan-ed, because he gets a present 
equivalent for the debt he creates and the 
security he gives. To this effect are all the 
authorities. Deac. Bankr. 68, 69, 75, and 
cases cited; Shelf. Bankr. 146; Hill. Bankr. 
c. 10, p. 333, § 16; Hutten v. Cnittwell, 1 El. 
& Bl. 15; Harris v. Rickett, 4 H^m'l- & N. 1; 
Bittlestone v. Cooke, 6 El. & BL 296; Lee 
V. Hart 34 Eng. Law & Eq. 569; Ex parte 
Shouse [Case No. 12,815]; Bell v. Simpson, 
2 Hurl. & N. 410; Hunt v. Mortimer, 10 
Bam. & 0. 44; Wadsworth v. Tyler [Case No. 
17,032]; Bankrupt Act, § 14, second proviso; 
id. § 20; In re Wynne [Case No. 18,117]. 

If, therefore, the advances made under the 
circumstances set f ortb by the defendants to 
Darby contemporaneously with the receiving 
of the secm-ities had been at legal or author- 
ized i-ates, they would have been valid; and 
the transaction not being forbidden by the 
bankrupt act the security received could be 
enforced by law, and if so, then Dai'by could 
lawfully pay such advances out of the pro- 
ceeds of the secm-ities which he had pledged. 
What the law will compel one to do may be 
legally done by him without such compulsion. 
The bill does not charge that the money 
was borrowed by Darby fraudulently to put 
it beyond the reach of creditors, but to en- 
able him to pay a debt to the National Bank 
of the State of JMissom-i, from wbich he had 
originally borrowed the money to pay for 
the jail bonds, and which then had them in 
pledge; and thei-e is nothing shown to in- 
validate the debt or security to the national 
bank, and the effect of the loan made by the 
defendants was simply to substitute them in 
the place of that bank, and did not work 
any fraud upon the creditors of Dai-by. The 
intent to defeat the bankrupt act charged in 
the bill is based upon the assumption that 
the loans and advances to Darby are void 
because made at illegal rates, and not upon 
the ground that Darby intended to conceal 
his property or to prefer or otherwise defraud 
his creditors. Having thus settled that if the 
loan had been at authorized rates it would 
not under the facts charged have been in vio- 
lation of the bankrupt act we next procepf" 
to Inquire into the effect of receiving and tak- 
ing interest in excess of such rates. 

The complainant's fundamental proposition 
is, that although the defendant actually paid 
Darby $128,137.50 in cash for the note of 
§135,000, secm-ed by a coucm'rent pledge of 
the Jail bonds as collateral, yet since the 
loan was made at more than eight per cent, 
the transaction was, to use the clear language 
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of the complainant's counsel, "without any 
authority in the charter, was ultra vires and 
void, created no debt in favor of the defend- 
ants, imposed no legal liability ou Daroy, 
and hence no payments could be legally made 
upon it; if made, were without consideration, 
and in fraud of the right of creditors." 

The charter of the defendant granted by 
the state of Missouri contains this provi- 
sion: "The said institution shall be author- 
ized to loan the money deposited with her at 
any rate of interest not exceeding eight per 
cent, per annum, any law to the contrary 
notwithstanding." Section 14. The charter 
is silent respecting the effect or penalty if 
more than the prescribed rate of interest be 
taken. By the general usury laws of the 
state, money may be loaned at a rate not 
exceeding ten per cent, but if the law is vio- 
lated the contract is not wholly void, as the 
plaintiff can recover for himself the principal 
sum; and the defendant is also compelled to 
pay legal interest for the use of the school 
fund, and usurious interest voluntarily paid 
is not under this statute recoverable back by 
the borrower from the usm*er. Ransom v. 
Hays, 39 Mo. 445. 

The complainant's counsel disclaim all 
rights grounded upon the general usury laws, 
since the bill ia not, as they say, intended to 
enforce them, and is not one to recover back 
usury. They plant themselves wholly upon 
the provision in the charter above mentioned 
resti'icting the defendants to interest not ex- 
ceeding the specified rate; and the argument 
is, as above stated, that if this provision be 
violated the loan is ultra vires and void. 
The rate of some of the loans set out in the 
bill exceeded not only eight, but ten per cent, 
and the question is, what is the effect of this 
violation of the law? 

In oui- opinion the defendant, if more than 
ten per cent, be taken, is within the opera- 
tion of the usury laws of the state, if the 
debtor chooses to plead them. Key. St 1865, 
p. 83, § 4. And see State v. Boatmen's Sav. 
Inst,— quo warranto case,— MS. Sup. Gt Mo. 
[48 Mo. 189]. If so, tlie effect is that under 
those laws it would lose its right to recover 
any but the principal sum, but the debt hav- 
ing been paid, the usurious interest could 
not have been recovered back by Darby had 
he not been put in bankruptcy, nor can it 
In this state be recovered by his assignees, 
much less could he or they recover back the 
principal sum. Ransom v. Hays, 39 Mo. 445. 
But suppose that the charter alone applies 
to the transaction, what is the effect upon 
it? The charter itself is silent on this sub- 
ject Upon the best consideration we have 
been able to give to the matter, our con- 
clusion is that the effect of taking more than 
the specified rate of interest on loans, is 
not to avoid the whole note— to nullify the 
ti-ansaction- to forfeit the entire _debt or 
sum loaned, but only the excess over the 
charter limit; so that the note, as to the prin- 
cipal sum at least, if not the principal sum 
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' and eight per cent interest, was valid, the 
security taken therefor valid, and so could 
be enforced, and the bonds sold against 
Darby's will, and hence could be lawfully 
sold by him, with defendants' consent, and 
the proceeds paid on the debt they were 
pledged to secure. This is a case where the 
line which separates that which is author- 
ized from that which is prohibited, is plainly 
drawn, and the division easily made, and 
hence there is no necessity, in order to en- 
force the prohibition or to secure its policy, 
to sacrifice the good that the bad may be 
destroyed. In contracts usurious under the 
state law, the same division is constantly 
made; the plaintiff recovers that which is 
not prohibited, and loses his right to that 
which is. If we look at the legislative his- 
tory of banking and similar coi-porations in 
the state, we find no such severe policy de- 
clared as that, if more than a given rate of 
interest be taken, -the whole sum loaned shall 
be forfeited, but quite the contrary. 

The power of the defendant to make loans 
is expressly conferred, and therefore exists; 
the limitation is only as to the rate. Up to 
the limitation line all is good; beyond that 
bad. And such is the general, though not 
quite uniform, doctrine of the authorities. 
Harris v. RunneUs,''12 How. [53 U. S.] 78; 
Bank of U. S. v. Fleckner, 8 "Wheat [21 U. 
S.] 338 (to which the court "deliberately ad- 
hered" in Bank of U. S. v. Waggoner, 9 Pet 
[34 U. S.] 378); -Farmers' Banlc v. Burchard, 
33 Vt 346, and cases cited; Commercial 
Bank v. Nolan, 7 How. (Sliss.) 508; Rock 
River Bank v. Sherwood, 10 "Wis. 230; Na- 
tional Bxch. Bank v. Moore [Case No. 10,041]; 
Lyon V. State Bank, 1 Stew. (Ala.) 468; 
Grand Gulf Bank v. Archer, 8 Smedes & 
M. 151; McLean v. Lafayette Bank [Case 
No. 8,888J. This last case contains a highly 
interesting discussion of the subject by 
Judge McLean, whose views have our ap- 
proval. Before leaving this point it should 
be observed that we have not overlooked 
the case of Bank of U. S. v. Owens, 2 Pet. 
[27 U. S.] 557, but upon examination of the 
other cases referred to in the same court, it is 
quite clear that its doctrine iy modified, but if 
not it has no rightful application to a case 
where, as in the one now under consideration, 
the illegal conti-act is not, as in that case, 
sought to be enforced, but where having been 
performed, the money voluntai-ily paid under 
it is sought to be recovered back. If, as 
shown above, the loan was not a fraud in 
fact or upon the bankrupt law, Darby's trus- 
tees have no more right to recover bade the 
money which Darby voluntarily paid, be- 
cause paid in violation of the charter, than 
Dai-by himself would have had if he were 
not in banki'uptcy. Suppose, for the argu- 
ment howevei', that the note was void be- 
cause the charter rate was exceeded, does 
it then follow that the bill to recover back 
the whole sum received will lie? This bill 
is in eqmty, and the rule is well settled that 
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under sfaitutes which declared contracts af- 
fected with usury utterly nuH and void, 
equity would only relieve against them on 
condition that the borrower should tender 
or pay the sum actually lent, and lawful 
interest; and if paid, neither at law Bor 
in equity could he recover hack anything 
more than the excess beyond principal and 
lawful interest, unless the action be expressly 
given. 1 Story, Eq. Jur. 301, 302; Spain v., 
Hamilton's Adm'r, 1 WaU. [68 "0. S.] 604. 
The analogy is good here, and Darby having 
received the defendant's money and paid it, 
there is »no equity whatever to recover back 
any part of it except the excess beyond the 
principal and the eight per cent interest. 
In equity, if not at law, there was a debt 
for the amount borrowed, and a right to 
the security of the bonds pledged. The debt 
was paid out of the securities, and if tlie 
pledging of the securities was valid, as we 
have seen it was, the defendant had the 
right to make its debt out of the secm-ities, 
notwithstanding its officers knew when they 
received payment that Darby was insolvent 
So that the question of the defendants* lia- 
biUty turns upon the point first discussed, 
to-wit: whether the banlorupt act was vio- 
lated by the loans to Darby, and the taking 
of the securities from him by the defend- 
ants under the circumstances set forth in 
the bill, and that question we have felt con- 
strained to resolve against the complainants. 
Counsel concede that the other transac- 
tions mentioned in the bill involve the same 
principles, and it is unnecessary to notice 
them specially. 

In view of the charter restriction and its 
policy, the parties were not in pari delicto, 
and as to the excess above the principal and 
eight per cent interest, we think, under 
the facts charged in the bill, there is lia- 
bility, at least to some extent on the part 
of the defendants, and the authorities show 
that relief may, in proper cases, be had in 
equity, and that the remedy is not exclusive- 
ly at law. Indeed, the original remedy in 
such cases was given in equity. Fonbl. Eq. 
bk. 1, c. 4, § 7; Story, Eq. Jur. § 302; Id. §§ 
64, 81; Browning v. Morris, Cowp. 790; Mai-e 
V. Sandford, 1 Gift. 288, 295; Atkinson v. 
Denby, 6 Hurl. & N. 778; Id., 7 Hurl. & N. 
934. As to the §135,000 transaction, cer- 
tainly this liability is not affected by reason 
of the non-Uability under the usury statute 
of the state for usurious interest voluntarily 
paid, for that statute does not apply to this 
transaction. 

For the reasons above stated, the demurrer 
to the bill must be overruled, and the bill 
may be retained to determine the liability 
of the defendant in respect to the illegal 
interest received. Demurrer overruled. 

NOTE [from original report]. On appeal the 
supreme court aflarmedthe principles of the fore- 
going opinion, and the decree on all pomts, ex- 
cept that it directed "the circuit court to as- 
certain the excess of interest over the charter 
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rate paid on the six accommodation notes, and 
to enlarge the decree so as to cover that sum. 
Tiffany v. Boatman's Inst, 18 Wall. [85 ^. S.] 
375. Compare [Farmers' Nat. Ba^, v. Desig 
ing] 91 XL S. 35; [Bernhisel v. Firman] 22 

Wail. [89 U. S.] 170. . ^^ -^t. + t^c^i 

Loans on Security m Good Faith to Insol- 
vents not Prohibited by the Bankrupt Act Fol- 
lowed, Babbitt v. Walbrun [Case No. ^5], In 
re Union Pac, B. Co. [Id. 14,376]; Bean v. 
Brookmire [Id. 1,169]; Gaffney v. Signaigo [Id. 
5,169]; Darby v. Lucas [Id. 3,5 < 3];, In re 
Coulter [Id. 3.276]. Cited, Crocker v. First Nat 

Jurisdiction of Law and Equity Courts in 
Cases of Fraud Concurrent Followed, ±5ean v. 

Brookmire [supra]. ^ -rr -^ „c +« 

Contracts Respecting Interest void as to 
Excess over Statutory Bate. Followed, Lewis 
v. Clarendon [Case No. 8,320]. Explained, In 
re Pittoek [Id. 11,189]. 
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DARBY V. LTJOAS. 

[5 N. B. R. 437.] ^ 

District Court E. D. jVIissomri. Feb. 14, 1S71.'' 

Baxkruptcx— Preferences— Knowledge ov 

Cbeditor. 
A creditor who has reasonable cause to be- 
lieve his debtor insolvent and who receives pay- 
ment of his debt or security, necessarily knows 
or has reasonable cause to believe that he is 
thereby obtaining a preference which is forbid- 
den by law; but persons other than creditors 
dealing with an insolvent even if they have rea- 
sonable cause to believe him insolvent are not 
on the same footing, inasmuch as they do not 
necessarily enable the debtor to contravene the 
act, or defeat any of its reqmrements. 
[See Alderdice v. State Bank of Vkginia, Case 

No. 154.] 
[See note at end of case.] 

TREAT, District Judge. Under the pro- 
visions of the bankrupt act of 1867 [14 Stat 
517], on a correct exposition of which sev- 
eral cases depend, the ordinary dealings of 
men are not to be interrupted further than 
is necessary to secure equality among cred- 
itors, and honesty and lawful dealing by and 
with debtors. A creditor who has reasona- 
ble cause to believe his debtor insolvent and 
who receives payment of his debt or securi- 
ty, necessarily knows or has reasonable 
cause to believe that he is thereby obtaining 
a preference which is forbidden by law. 
The fact that the debtor cannot pay all, and 
then pays some, works in itself the prohib- 
ited preference- Under such circumstances 
the debtor can ordinarily be forced into 
bankruptcy, and if not forced, it is his duty, 
unless all his creditors consent to indulge 
him, to apply for the benefit of the act As 
soon as suit is brought by a creditor, if the 
debtor has no defence, he should apply to the 
bankrupt court and thus have his creditors 
placed on a footing of equality. Hence a 
preference obtained through the voluntary 
action of a debtor, or by his passiveness, is 
a preference either procured or sufifered by 
him. But persons other than creditors deal- 
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ing with an insolvent, even if they have rea- 
sonable cause to believe him insolvent, are 
not on the same footing, inasmuch as their 
purchases do not necessarily enable the debt- 
or to contravene the act or defeat any of its 
requirements. The purchase money may 
furnish the needed means of extiicating the 
debtor from his embarrassments, especially 
if he be engaged in a pursuit whereby in- 
solvency is not determinable by the ultimate 
outcome, but by his ability to meet his lia- 
bilities as they mature in the ordinaiy 
course of business. Mr. Dai-by was a bank- 
er, and therefore would have been insolvent 
whenever his banking liabilities were not 
promptly met It seems that they had been 
met up to the date of this sale of real es- 
tate, though by extraordinary shifts in bor- 
rowing, and that some of his real estate pa- 
per had been past due for some time. But 
it also seems that he had resorted to sti-eet 
brokers for ten or more years, and that he 
has had a reputation for wealth, as owning 
large landed interests. Some of this paper 
passed through the hands of sti-eet brokers 
into the possession of the savings institution 
of which the defendant was a director, and 
the cashier of that institution was the agent 
of Mr. Darby in negotiating the sales. It 
seems that the inference is as natural that 
the officers of the institution, though they 
may have thought him embarrassed, also 
deemed his paper good, as it would not have 
been bought, as that they believed it to be as 
uncertain or worthless. The sale of realty 
was not out of the usual course of business 
within the meaning of the bankrupt act, and 
therefore it is for the plaintifie to make out 
his case affirmatively. The fact that paper 
secured by a deed of trust is permitted to 
remain past due for a length of time, indi- 
cates either a virtual renewal of the loan, or 
consent given and does not therefore neces- 
sarily subject the debtor to the penalties of 
the act. 

Without, however, analyzing the testimony 
in detail, or passing formally upon each of 
the many incidental points of law presented, 
it must suffice that this court holds that to 
void the deed it must be satisfactorily prov- 
ed that the defendant had reasonable cause 
to believe: First, that Mr. Darby was in- 
solvent or in contemplation of insolvency; 
and, second, that by the transaction Mr. 
Darby intended to contravene the bankrupt 
act Now, if for the salce of argument, it 
were admitted that defendant knew Darby 
to be technically insolvent, still the second 
element would have to be proved, without 
which the highly penal provisions of sections 
35 and 39 are not applicable. As it is clear 
to the mind of the court that the proof falls 
far short of making out the second element 
named, it is unnecessary to inquire partic- 
ularly into the first The court holds that 
under the second clause of section 35, in a 
case like that under consideration, the rea- 
sonable cause to believe each of the two 



[6 Ped. Cas. page 1184] 

elementary facts must be satisfactorily prov- 
ed in order to void the deed. 

[NOTE. The bill having been dismissed, pur- 
suant to the above opinion, complainants ap- 
praled to the circuit court, where the decree was 
aftirmed on substantially the same grounds, 
uase iNo. 3,5 1 3. Complainants then took an ap- 
peal to the supreme court, which in turn af- 
hrmed the judgment of the circuit court on like 
lioT ■ ^^^^^^ "^' L'J<^as, 15 Wall. (82 U. S.) 
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DARBY V. LUCAS. 

[1 Dill. 164.] .1 

Circuit Court, D. Missouri. 1870.' 

Baskkuptct— Fraudulent Cosvetances, 

1. To avoid a deed made by the bankrupt to 
a purehaser for value, it must be satisfactorilv 
established that the latter had reasonable cause 
to believe that the vendor, in making the sale, 
mtended to contravene the bankrupt act 

[Cited in Borland v. Phillips, Case No. 1.- 
661.J 

2. What will avoid a conveyance under the 
second clause of the 35th section of the bank- 
rupt act of 1867 [14 Stat 534] considered. 

3. A debtor who is known, or believed to be 
embarrassed, is not disabled from making a fair 
and honest sale of his property with a view to 
keep out of bankruptcy. 

^^-^P^rrk^ Ke Union Pacific H. Co., Case No. 
14,o7o.] 

[Appeal &om the district court of the Unit- 
ed States for the eastern distiict of Missom-i.] 

On the 24th day of April, 1869, John F. 
Darby, who was then,~ and for many years 
had been a private banker, made to defend- 
ant Lucas, a deed for a certain building and 
grounds in St Louis, situate at the corner 
of 5th and Olive streets. The consideration 
for the conveyance was ?200,000, of which 
$150,000 were paid by Lucas assuming a 
mortgage of that amount, on the property, in 
favor of the American Life Insurance Com- 
pany of Philadelphia, and the remaining $50,- 
000 were paid to Dai'by in cash. This $50,- 
000 was placed by Darby in his bank, and 
paid out by him in the course of his business, 
in a few days thereafter. Darby continued 
his busmess until July 1, 1869, when he filed 
his petition to be adjudicated a bankrupt, and 
the plaintiffs are his trustees, under the 43d 
section of the bankrupt act The present 
bin is filed by these trustees against the de- 
fendant, and states in substance, that at the * 
date of the deed above mentioned, Darby was 
insolvent, and acting in contemplation of in- 
solvency, and that the defendant at the time 
of making the purchase had reasonable cause 
to believe that Darby was insolvent, and that 
the ti-ansfer was made with a view to defeat, 
«S:c., the bankrupt act and that the property 
was, and is worth, the sum of $300,000. The 
prayer of the biU is, that the deed be de- 

^[Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 

- [Affirming Case No. 3,572. Affirmed in Tif- 
fany v. Lucas, 15 Wall. (82 U. S.) 410.] 
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dared void, and the title to be in the trustees 
In haukruptcy. The answer admits the pur- 
chase, but claims that it was made in good 
faith, at the instance of Darby's agents, for 
$200,000, its jfull value, and without any 
knowledge, suspicion, or belief at the time, 
that Darby was insolvent, or was acting m 
contemplation of insolvency, and states cer- 
tain facts intended to show the good faith 
of the defendant in the transaction. Testi- 
mony was taken upon both sides, and at the 
hearing, the bill was dismissed. In ordering 
the dismissal, the court (TREAT, Disti*ict 
Judge) observed: 

"Under the provisions of the bankrupt act, 
on a correct exposition of which the case 
depends, the ordinary dealings of men are 
not to be interrupted further -than is neces- 
sai-y to secure equality among creditors, and 
honest and lawful dealing by and with debt- 
ors. A ei'editor who has reasonable cause 
to believe his debtor insolvent, and who re- 
ceives payment of his debt, or security there- 
for, necessarily knows, or has reasonable 
cause to believe that he is thereby obtaining 
a preference which is forbidden by law. But 
persons other than creditors dealing with an 
insolvent, even if they have reasonable cause 
to believe him insolvent, are not on the same 
footing, inasmuch as their purchases do not 
necessarily enable the debtor to contravene 
the act or defeat any of its requirements. 
The purchase money may furnish the needed 
means of extricating the debtor from his em- 
barrassments, especially if he be engaged in 
a pursuit whereby insolvency is not deter- 
minable by the ultimate outcome, but by his 
ability to meet his liabilities as they mature 
In the ordinary course of business. Mr. Dar- 
by was a banker, and therefore would have 
been insolvent whenever his banking liabili- 
ties were not promptly met. It seems that 
they had been met up to the date of this sale 
of real estate, though by extraordinary shifts 
in borrowing; and that some of his real es- 
tate paper had been past due for some time. 
But it also seems that he had resorted to 
street brokers for ten or more years, and that 
he has had a reputation for wealth, as own- 
ing large landed interests. Some of this pa- 
per passed througli the hands of street bro- 
kers into the possession of the savings institu- 
tion of which the defendant was a director, 
and the cashier of that institution was the 
agent of Mr. Darby in negotiating the sale. 
It seems that the inference is natural that 
the officers of the institution, though they 
may . have thought him embarrassed, also 
deemed his paper good, or it would not have 
been bought. The sale of realty, was not 
out of the usual course of business within the 
meaning of the bankrupt act, and therefore, 
it is for the plaintiff to make out his case 
affirmatively. The fact that paper secured 
by a deed of trust is permitted to remain 
past due for a length of time, indicates either 
a virtiial renewal of the loan, or consent 
given; and does not therefore necessarily 

6FED.CAS. — 75 
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subject the debtor to the penalties of the act 
Without, however, analyzing the testimony 
in detail, or passing formally upon each of 
the many incidental points of law presented, 
it must suffice that this court holds that to 
avoid the deed it must be satisfactorily 
proved that the defendant had reasonable 
cause to believe: First, that Mr. Darby was 
insolvent, or in contemplation of insolvency; 
and second, that by the transaction INIr, Dar- 
by intended to contravene the bankrupt act. 
Now, if for the sake of argument, it were 
admitted that defendant knew Darby to be 
technically insolvent, stiU the second element 
would have to be proved, without which the 
highly penal provisions of sections 35 and 3& 
are not applicable. As it is clear to the 
mind of the court that the proof faUs far 
short of making, out the second element nam- 
ed, it is imnecessary to inquire particularly 
into the first. The coni-t holds that imder 
the second clause of section 35, in a case like 
that under considei*ation, the reasonable canse 
to believe each of the two elementary facts 
must be satisfactorily proved in order to 
avoid the deed." 
The complainants appeal. 

Samuel Knox and Glover & Shepley, for 
complainants. 
Thomas T. Gantt, for respondent. 

Before DILLON, Circuit Judge, and KRE- 
KEL, District Judge. 

DILLON, Gurcuit Judge. This is a bill by 
trustees in banla-uptcj to avoid a deed of 
real estate, made by the bankrupt to the de- 
fendant The bill is based uppn the second 
clause of the 35th section of the banlorupt 
act, and charges that the sale was made in 
contravention thereof. Darby, the grantor, 
at the time the deed was executed, wfis a 
private banker, and continued in business 
for over two months afterwards. The de- 
fendant, the grantee, was not a creditor of 
Darby, and has paid the consideration for 
the pm'chase, by assuming a valid mortgage 
upon the property for $150,000, and by giv- 
ing his check for §50,000, on which the 
money was received by Darby and used in 
his business. An agent of Darby offered 
the property for sale, and the same was 
pmrchased at the price of $200,000, which 
was the highest sum the defendant would 
give for it The property was in the hands 
of another agent for sale at $250,000, but he 
had not found a purcha'ser at that smn. 
It is not claimed that there was any fraud 
in fact in the transaction, or that there was 
any collusion between the defendant and 
Darby to defraud the creditors; but it is 
maintained by the complainants that the de- 
fendant's purchase is prohibited by, and 
operates as a fraud upon, the bankrupt act 

It quite satisfactorily appears that at the 
time of the sale ^Ir. Darby did not con-, 
template insolvency or going into bankruptcy^ 
but that his expectation was that he would 
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be able by the sale of this property and by 
the aid of the rents and income of other 
property, and by the sale thereof as ad- 
vantageous opportunity offered, to keep on 
in business and pay all of his debts. But 
it is clear, also, that he was technically, if 
not really insolvent, at the time the deed 
was made, although he was generally be- 
lieved to be possessed of considerable wealth 
and property. 

By the bankrupt act a sale, or conveyance 
of propeiiy by a person who is insolvent 
to a peraon who has then reasonable cause 
to believe him to be insolvent, and to be- 
lieve that such sale or conveyance is made 
with a view to prevent his property from 
coming to his assignee in bankruptcy, or to 
defeat the object, or to evade the act, is 
declared to be void; and it is provided in 
such case, that the assignee may recover 
the property or its value as assets of the 
bankrupt. (Section 35.) 

The district com*t dismissed the bill on the 
ground that upon the proofs it did not ap- 
pear that Lucas had reasonable cause to 
believe that Darby, in making the sale, in- 
tended to contravene the bankrupt act. Up- 
on an attentive examination of the evidence 
it is our opinion that Mr. Lu^as did not 
know or believe Darby to be insolvent, but 
on the contrary believed him to be a man 
of considerable estate over his liabilities, 
and it is quite clear, we think, that he acted 
in good faith and without any belief that 
a fraud upon the bankrupt act was intended. 
In point of fact, no fraud upon it was in- 
tended, either by Darby or Lucas. 

But the real inquiry is not what Mr. Lu- 
cas's actual belief was; but Tvhether he had 
good grounds or reasonable cause to believe, 
under all the circumstances, considering Mr. 
Darby's general reputation as a man of con- 
siderable wealth and property, his known in- 
tegrity and energy- the natm*e of his busi- 
ness, the defendant's want of any intimate 
familiarity with the exact state of Mr. Dar- 
by's affairs, and his ignorance of any change 
in them, we cannot say that the defendant 
had reasonable cause to believe Mr. Darby's 
pm'pose in selling was to evade or defeat 
the bankrupt act, and on this ground we 
are content to affirm the decree below. It 
is due, however, to the counsel for the com- 
plainants, that we should notice briefly the 
view they urge in favor of a reversal of the 
decree. Darby being shown to have .been 
insolvent when the deed to the defendant 
was made, they claim that there are but two 
questions left: 1. Had Mr. Lucas reasonable 
cause to believe he was insolvent 2. Was 
the conveyance made with a view to defeat 
the bankrupt act? 

Assuming it to be shown that Mr. Lucas 
had reasonable cause to believe Mr. Darby 
to be insolvent, they claim that the latter 
could not under any circumstances make a 
sale of property to the former; and that any 
sale of property, although for full value, and 



although no actual fraud upon creditors was 
intended or effected, is necessarily void under 
the bankrupt law. The position assumed is 
thus stated in the printed argument sub- 
mitted to the court: 

"Whenever a merchant, trader, or banker 
is insolvent, that is, is unable to pay his 
debts in the usual com-se of business, and 
when the facts show that he is unable to 
pay his debts in full, the law requires him 
to file his petition to be adjudicated a bank- 
rupt. It is his duty so to do, and all per- 
sons who have reasonable cause to believe 
the debtor to be insolvent, are under obli- 
gations to do nothing to prevent or induce 
him to refrain from filing his petition to be 
adjudicated a bankrupt, in order that his 
property may be equally divided amount 
his creditors. If the debtor fail to discharge 
his duty as aforesaid, and if any person deal 
with the person as aforesaid, both are guilty 
of a fraud upon the banki*upt law, and are 
subject to its provisions and penalties." 

We will not stop to discuss the correct- 
ness of these views as respects dealings 
between a bankrupt and his creditors. In 
the cause before xis the purchase was made 
by one not a creditor, and it is maintained 
that such a purchase is constructively fraud- 
ulent if the purchaser had reasonable cause 
to believe that the vendor was insolvent; 
that is, imable to meet his debts in the usual 
com'se of business. In other words, it is 
claimed that a person who is insolvent owes 
a duty to his creditors to go at once into 
volimtary bankruptcy, and that this duty is 
of such a nature that he cannot lawfully 
make any sale of his property with a view 
to extricate himself from his embarrassment. 
That a person who is known or believed 
to be in embarrassed ch'cumstances, may, in 
good faith, borrow money and give at the 
time a valid security for it upon his prop- 
erty, was held by this court in Darby v. 
Boatman's Sav. Inst. [Case No. 3,571], at 
the last term. 

And for the same reasons such a person 
may in good faith make a sale of property 
foV a consideration received at the time, 
although the purchaser may know or have 
cause to believe the vendor is insolvent. 
In such a case, all depends upon the good 
faith of parties. If the vendor's pm*pose in 
selling is to defi'aud his creditors, or if it is 
to work a fraud upon the law by illegal pay- 
ments, preferences, or the like, and the pur- 
chaser knows, or has good grounds or rea- 
sonable cause to believe that such is the 
purpose of the vendor, then his pm-chase is 
void. 

But it would nevei do to hold, because a 
man is imable to meet his debts as they 
mature, that he is disabled from making a 
fair and honest sale of his property with 
a view to keep out of bankruptcy. The 
notion is a mistaken one which supposes 
that the law makes it the duty of such a 
person not to sell, but at once to go to the 
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bankrupt court and ask to be adjudged a 
bankrupt It is true tliat the law declares 
that such a person shalf not make any prefer- 
ences. It is also true tiiat, ordinarily, credit- 
ors may force such a person into bankruptcy. 
But it is not true that he cannot by means 
of pledges or sales of his property fairly 
made, endeavor to keep along in business, 
and to avoid, if possible, going Into bank- 
ruptcy. On this point we concur in the 
views expressed by the learned judge of the 
•district court in dismissing the biU. If there- 
fore it was an established fact that Lucas 
had reasonable cause to believe Darby was 
insolvent, our opinion would still be that 
the bill ought to be dismissed because the 
sale was fah:ly made by Darby from the 
■conviction that it would enable him to keep 
along in business, and the property was 
purchased by Lucas with no good ground 
to believe that Darby intended to delay, 
defeat, or evade the bankrupt act, or that 
such would be the efEect of the transaction. 
Affirmed. 

[NOTE. Complainants took an appeal to the 
supreme court, which affirmed the decree. Tif- 
fany V. Lucas, 15 Wall. {82 U. S.) 410. Mr. 
Justice Davis, delivering the opinion of the court, 
said: "The law does not recognize that every 
sale of property by an embarrassed person is 
necessarily in fraud of the bankrupt act. If it 
were so, no would know with whom he could 
safely deal, and, besides, a person in this condi- 
tion would have no encouragement to make prop- 
er efforts to extricate himself from difficulty. 
It is for the interest of the community that 
every one should continue his business, and 
avoid, if possible, going into bankruptcy; and 
yet how could this result be obtained if the priv- 
ilege were denied a person, who was unable to 
command ready, money to meet his debts as they 
fell due, of making a fair disposition of his prop- 
erty in order to accomplish this object? It is 
ti'ue he may fail, notwitiistanding all his efforts, 
in keeping out of bankruptcy, and in that case 
any sale he has made within sis months of that 
event is subject to examination. If it shall turn 
out on that examination that it was made in 
good faith, for the honest purpose of discharging 
iiis indebtedness, and in the confident expectation 
that by so doing he could continue his business, 
it ■will be upheld. On the contrary, if he made 
it to evade the provisions of the bankrupt act, 
and to withdraw his property from its control, 
and his vendee either knew, or had reasonable 
cause to believe, that his intention was of this 
■character, it will be avoided. Two things must 
concur to bring the sale within the prohibition 
■of the law, — the fraudulent design of the bank- 
rupt, and the knowledge of it on the part of the 
vendee, or reasonable cause to believe that it ex- 
isted."] 

Case 'No. 3,574. 

DARBY et al. v. WRIGHT et al. 

[3 Blatchf. 170.]^ 

Circuit Court, N. D. New York. May, 1854. 

•CoxsTiTUTioxAt Law — Judicial Powers — He- 
lease OF State Lieks agaisst Cokpobations 
— CoNSTRUCTiox of Statute. 

1. The authority of the judiciary to declare 
void any act of the legislature that is manifest- 

^ [Reported by Samuel Blatchf ord, Esq., and 
here reprinted by permission.] 



ly in conflict with the constitution, is well set- 
tled; hut such authority should always be exer- 
cised with great caution and deliberation. 

2. The act of the legislature of New York, 
passed December 14th, 1847 (Laws 1847, c. 47-1), 
to release the prior lien of the state on the Hud- 
son and Berkshire Railroad, does not violate the 
4th section of the 7th article of the constitution 
of New York, of 1846, which forbids the re- 
lease or compromise of the claims of the state 
against any incorporated company, to pay the 
interest and redeem the principal of the stock 
of the state theretofore loaned or advanced to 
such company, and provides that such claims 
shall be fairly enforced. 

3. The act of 1847 does not release, reduce, or 
compromise the debt created against the Hud- 
son and Berkshire Railroad Company by the act 
of April 28, 1840 (Laws 1840, c. 178), passed for 
the aid of said company; nor does it release 
from the mortgage to the state, created by the 
act of 1840, any of the property covered by that 
mortgage. 

4. The constitution only requires that claims 
originating in loans of state credit, made before 
its adoption, and the securities taken on such 
loans, shall be held as the property of the state, 
and be managed for its direct pecuniary bene- 
fit, and shall not be released, reduced, or sur- 
rendered for the benefit of the borrowing corpo- 
rations, in disregard of the pecuniary interest 
of the state, in its distinct and single character 
of a creditor of the corporation. With those 
restrictions, the exercise of the ordinary legis- 
lative discretion in the management of the 
claims is not prohibited. 

5. The validity of the act of 1847 must be de- 
termined by its character and purposes at the 
time it was passed; and the rights of those who 
have, on the faith of its validity, advanced mon- 
ey on bonds issued under it and made by it a 
first lien on the road, cannot depend on the yet 
unsettled question, whether the arrangement 
authorized by it will, in the end, prove beneficial 
or injurious to the state, as a creditor of the 
corporation. 

6. The act of 1847 is not in violation of the 
9th section of the 7th article of the constitution 
of 1846, which forbids the giving or loaning of 
the credit of the state in aid of any corporation. 

7. The comptroller of the state being about 
to sell the road, and appropriate its proceeds to 
the sole benefit of the state, to the exclusion of 
the holders of the bonds issued under the act of 
1847, this court enjoined him from so doing in 
a suit brought by such bondholders. 

In eciuity. [Bill by Abraham Darby and 
others against John C. Wright, comptroller 
of the state of New York, and others.] This 
was a motion to dissolve an injimetion that 
had been granted by 3*Ir. Justice NELSON. 
The facts suflQlciently appear in the opinion 
of the court 

HALL, District Judge. The principal ques- 
tion presented in this case is one of constitu- 
tional construction. The material facts of 
the case, as substantially conceded upon the 
argument, are as follows: 

On the 28th of April, 1840, an act was 
passed by the legislature of the state of New 
York, entitled "An act in aid of the Hudson 
and Berkshire Railroad Company." By this 
act, the comptroller of the state was author- 
ized, whenever it should be made to appear 
to him, by the affidavits of the president and 
two of the directors of the company, that 
§500,000 had been expended by the company 
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in tlie construction of their road and its nec- 
essary accommodations, to issue and deliver 
to tlie company special certificates of stocls, 
to the amount of §150,000, bearing an interest 
of not exceeding six per cent, as a loan to 
the company. This stodc was subsequently 
issued, and, by force of the provisions of 
such act, and the proceedings " had under 
the same, a certificate under the corporate 
seal of the company, signed by their presi- 
dent, and duly recorded in the ofiice of the 
secretary of state, became a mortgage to the 
people of the state of New Yorlc, upon the 
Hudson and Berlishire Railroad, and every 
part thereof, with the appurtenances, for se- 
curing the payment of the principal and in- 
terest of the money for which such stock was 
issued. And such mortgage was by said 
act declared to be, and in fact was, a first 
and prior lien on the said road and appurte- 
nances, before any other lien or incumbrance 
thereon. 

On the 3d of November, 1846, the present 
constitution was adopted. The 4th section 
of the 7th article thereof is in the following 
words: "The claims of the state against any 
incorporated company, to pay the interest 
and redeem the principal of the stock of the 
state, loaned or advanced to such company, 
shall be fairly enforced and not released or 
compromised; and the moneys arising from 
such claims shall be set apart and applied 
as part of the sinking fund provided in the 
second section of this article. But the time 
limited for the fulfilment of any condition 
of any release or compromise heretofore 
made or provided for, may be extended by 
law." 

By an act passed December 14th, 1847, en- 
titled, "An act to release the prior lien of 
the state on the Hudson and Berkshire Rail- 
road, and to authorize the stockholders there- 
of to relay the same with a heavy T rail," 
the directors were authorized to make further 
calls of ten dollars a share on the. capital 
stock of the company; and, whenever $50,000 
.had been paid on such calls, and expended 
as required by said act, upon filing with the 
comptroller the affidavit of the president and 
two of the directors of the company, show- 
ing that the sum of §50,000 had been actually 
expended "in improving said road, by relay- 
ing the superstructure thereof with a heavy 
iron rail, and by rebuilding or repairing the 
bridges thereon;" and that an additional in- 
debtedness, after expending that sum, ha;^ 
arisen for expenditures on account of su^ 
specified improvements, the bonds of such 
company, to the amount of such additional 
expenditures, not exceeding in all the sum of 
§175,000, were authorized to be made by the 
company, and numbered and registered, and 
coimtersigned and issued by the comptroller 
of the state; and the act then declared, that 
the same should thereupon Immediately be- 
come a mortgage lien upon said road, and 
its appmrtenances, and should have priority 
of hen over the said mortgage to the state. 



This act also authorized the sale of the road 
by the comptroller, in case of the non-pay- 
ment of the interest or principal of such 
bonds, in the same manner in which, by the 
former act, its sale was authorized, in case 
the bonds issued under that act were not 
paid by the company. 

The bonds for this sum of §175,000 were 
afterwards duly made by the company, and 
numbered and registered, and countersigned 
and issued hj the comptroller, under 1iie 
provisions of the act of 1847; and the plain- 
tiffs are holders of a portion of such bonds. 

The state having commenced proceedings 
for a sale of the road, in pursuance of an 
opinion given by a former attorney-general, 
declaring that the act of 1847 was uncon- 
stitutional and void, and that it was there- 
fore manifestly the duty of the comptroller 
to set apart the whole proceeds of the sale 
of such road, and apply them to the sinking 
fund provided by the constitution for the 
payment of the general fund debt of the 
state, this biU was filed, and an injimction 
granted, to prevent such sale axid the appro- 
priation of its proceeds to the sole benefit of 
the state, to the exclusion of the rights of 
the bondholders. This case, therefore, pre- 
sents the difficult question whether the act 
of 1847 is unconstitutional and void. 

I am not aware that this question had ever, 
before the commencement of this suit, been 
the subject of legal controversy. It must, 
therefore, be determined without the benefit 
of any prior judicial decision; and the opin- 
ion of a former attorney-general, that the 
act of 1847 is unconstitutional, being opposed 
by an official opinion of his successor that 
it is free from any constitutional objection, 
the question may be considered as tmaffeeted 
by the official opinions of the law-officers of 
the state. 

It must, of course, be conceded, that any 
act of the legislature manifestly in conflict 
with the constitution, must be declared void, 
without hesitation, whenever the question of 
its validity is distinctiy and necessarily pre- 
sented, in the com-se of any judicial proceed- 
ing in the courts of the state or of the United 
States. The authority of the judiciary in 
such cases is well settled, and is, in truth, 
the obvious and necessary result of om- 
American system of government, in which 
the powers of the legislative department are 
given, defined, and restricted by a written 
constitution. The authority to annul laws 
deliberately and solemnly passed, in the form 
prescribed by the constitution, is, neverthe- 
less, one of great delicacy, and should always 
be exercised with great caution and delibera- 
tion. Such was undoubtedly the opinion of 
Mr. Senator Verplanck, when he said, in the 
case of Cochran v. Van Surlay, 20 Wend. 365: 
"But it is only in express constitutional pro- 
visions, limiting legislative power and con- 
trolling the temporary will of a majority, by 
a permanent and paramount law, settied by 
the deUberate wisdom of the nation, that I 
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can find a safe and solid ground for the au- 
thority of courts of justice to declare void 
any legislative enactment Any assumption 
of authority beyond this, would be to place 
in the hands of a judiciary powers too great 
and too undefined either for its own security 
or the protection of private rights." And 
again: "I cannot bring myself to approve of 
the power of courts to annul any law 
solemnly passed, either on an assumed 
ground of its being contrary to natural equity, 
or from a broad, loose and vague interpreta- 
tion of a constitutional provision, beyond its 
natural and obvious sense." 

In this case, the constitution inhibited the 
release or compromise of the claims of the 
state against the Hudson and Berkshire 
Railroad Company, to pay the interest and 
redeem the principal of the stocks of the 
state loaned or advanced to that company 
under tlie act of 1840, and required that such 
claims should be fairly enforced; and the 
first and principal question is, whether the 
act of 1847 provided for a release or com- 
promise of such claims, or was in conflict 
with the provision that such claims should 
be fairly enforced. 

The stock having been issued to the com- 
pany by way of loan, and the company be- 
ing liable for the full amount of the loan, ir- 
respective of the lien or mortgage, and there- 
fore liable to have the claim of the state en- 
forced against it by the ordinary process of 
law, it may, possibly, admit of some question, 
whether the legislature could not have re- 
linquished the lien, leaving the hability of 
the company untouched, without a violation 
of the provisions of the constitution, I do 
not intend to discuss this question, but shall 
assume that the terms, "claims of the state," 
must be held to embrace the lien upon the 
road, as well as the mere liability of the cor- 
poration—the secm-ity for its payment as well 
as the debt itself. Conceding this to be the 
correct construction of the constitutional pro- 
vision, I am still of the opinion that the act 
of 1847 is valid. 

The act does not expressly release, reduce 
or compromise the debt, nor does it, in terms, 
or by necessary implication, or in its neces- 
sary or natm'al result, release from the lien 
of the state all or any portion of the prop- 
erty covered by such lien. The debt still 
continues, undischarged and undiminished, 
notwithstanding the provisions of that acl^ 
and the lien of the state remains undis- 
charged. Although it is true that the pro- 
vision, that bonds to the extent of $175,000 
may be issued and made a previous lien upon 
the i*oad, in case §225,000 shall be added to 
the substantial and permanent value thereof, 
may in the end prove to be an injudicious 
financial arrangement, yet, on the other 
hand, it may have added strength to the 
then doubtful security held by the state; 
and it is to be presiuned that the legislature 
had in view the substantial interests of the 
state, and supposed that the arrangement 
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would give equal and perhaps greater se- 
cm-ity to its claim. 

Considered in the very worse aspect for 
the plaintiffs, the arrangement was at most 
but a change of securities; and, if this act be 
unconstitutional, the legislature could not, 
xmder any circumstances, have discharged 
the lien on receiving other and better se- 
curity for the debt I cannot think that such 
a construction of the constitution can be re- 
quired or justified. It would hardly be con- 
tended, in a suit between private parties, that 
a contract made by an agent, whose dele- 
gated powers over a debt due to his prm- 
cipal are conceded to be imlimited, except 
by an express prohibition to release or com- 
promise it by which contract one set of col- 
lateral securities for the payment of the debt 
is given up, and another set, which both 
parties believe in good faith to be equally or 
more valuable, is substituted in its place, 
with a view to some ulterior arrangements 
supposed to promise advantages alike to the 
debtor and the creditor, is void and of no 
effect, for want of power in the agent But, 
in this case, there was no actual change of 
security, no release of one pledge and ac- 
ceptance of another; although for an object 
deemed beneficial to the state, and upon what 
was deemed an abundant consideration, the 
state agreed to risk the chance of its own se- 
curity being diminished, to secure a chance 
that it might be increased. The substantial 
and endm'ing character of the value to be 
added to the road, by relaying it with a 
heavy rail, and making other improvements, 
of a like permanent character, to the whole 
extent of the money raised by the new bonds, 
and the requirement that $50,000 in addition 
should be raised by calls on the stockholders, 
and expended in like permanent improve- 
ments, before the lien of the state should be 
postponed, shows that the legislatiire deemed 
the added value of $225,000 to be the real 
and substantial security for the $175,000, and 
sufficient to prevent any loss to the state in 
consequence of the n^w and permanent lien 
which the act of 1847 gave to the holders 
of the bonds issued imder that act. 

The transaction authorized by that act, in 
its practical effect upon the prior claims of 
the state, may be likened to the ^ving of a 
subsequent bottomry bond, for the permanent 
repair of a vessel already subject to a pre- 
viously existing bottomry lien. In both 
cases, the postponement of the payment of 
the first lien out of the funds arising fi'om 
the sale of the property originally pledged 
and of the added value, is substantially ef- 
fected; but, in the case supposed, no one ^ 
would think of saying that the claim imder 
the prior bond was released or compromised, 
or that it could not still be fairly enforced. 

The intent and object and just effect of the 
constitutional provision appear to me to re- 
quire only, that claims originating in loans of 
state credit made prior to the adoption of the 
constitution, and the securities taken upon 
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such loans, shall be held as the property of 
the state, and shall he managed for its direct 
pecuniary benefit, and shall not be released, 
reduced or surrendered for the benefi.t of the 
boiTOwing corporations, in disregard of the 
pecuniary interest of the state, iu its distinct 
and single character of a creditor of tlie cor- 
poration. It does not prohibit the exercise 
of the ordinary* legislative discretion, in the 
management of these claims, farther than to 
prohibit the doing of any act which, in its 
intention and purpose, or natm-al or neces- 
sai'y i-esult, is inconsistent with the consti- 
tutional duty of the legislature, to disregard 
the iaterests of the debtor corporation, when 
those interests conflict with the paramount 
interests of the state as its creditor. 

The fact that the act of 1847 was passed by 
the legislature with the constitutional pro- 
vision before them, moist, xmder the circum- 
stances, be considered as sufficient evidence 
that, at the time of its passage, the legis- 
lature had no intention of releasing or com- 
promising the claim of the state, but consid- 
ered the arrangement authorized as an ex- 
pedient and judicious financial measm:e, 
which would not, in its necessary, natural, 
or probable results, be inconsistent with the 
pecuniary interests of the state. To hold 
otherwise, would convey an imputation upon 
the legislature, which no court should sanc- 
tion, imtil forced to do so by clear and con- 
clusive testimony. 

The validity of the act in question must 
necessarily be determined by its character 
and pm-poses at the time it was passed; and 
the rights of those who have advanced money 
on the faith of its validity, cannot depend 
upon the yet unsettled question, whether the 
arrangement it authorized will, in the end, 
and after the lapse of more than seven years, 
be found to be beneficial or injurious to the 
state, in the simple chaincter of an ordinary 
creditor of the corporation. As it was not 
then, in form or in substance, opposed to the 
provisions of the constitution, and as there 
is no gi'ound whatever ^or imputing a design 
to evade those provisions, I cannot, in any 
view of the case, convince myself that the 
act, either in itself or in connection with the 
proceedings imder it, was, in substance and 
effect, an infraction of the constitution. 

Having fully considered the objection, that 
the act of 1847 was, in effect, a release or 
compromise of the claim of the state, the 
other questions presented on the argument 
can be disposed of without difficulty. There 
is certainly nothing in the act which can pre- 
vent the claim of the state from being fairly 
enforced. To repudiate the law and sub- 
ject the heavy iron purchased by the bonds 
held by the plaintiffs and others to a para- 
mount lien in favor of the state, would be a 
most unfair and unequitable enforcement of 
the claim of the state, and one which a court 
of equity would, in my judgment, be re- 
quired to restrain. If the state could law- 
fully repudiate the agreement made in the 



act of 1847, and should assert its invalidity, it 
could not equitable appropriate to the pay- 
ment of its own debt the iron rails paid for 
with the money which the bondholders ad- 
vanced in imdoubting confidence that the act 
of 1847 was the law of the land. But, m the 
view I have taken of the case, it is unneces- 
sary to consider this question, because I 
find no constitutional objection to the act of 
1847. 

It is suggested, in the opinion of the former 
attorney-general, that the act of 1847 is un- 
constitutional upon the ground that it may 
be regarded as a new loan of the credit of 
the state to the company, in violation of sec- 
tion 9 of article 7 of the constitution, which 
declares that "the credit of the state shall 
not, in any manner, be given or loaned to, or 
in aid of, any individual, association or cor- 
poration." But I cannot perceive that the 
credit of the state is given or loaned, where 
the state has assumed no debt, and has in- 
curred no obligation, present or prospective, 
absolute or contingent. The motion to dis- 
solve the injunction is denied. 
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The DARIEN. 

[6 Adm. Eec. 21.] 

District Court, S. D. Florida. Nov. 5, 1857. 

[Salvage in the sum of §1,800 allowed for serv- 
ices to a brig and cargo.] 
[Before ]MABVIN, District Judge.] 

[Nowhere reported; no opinion accessible.] 

S. R. ilallory, for libelants. 

S. J. Douglas, for respondent 
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Case nSTo, 3,576. 

DABLINGTON v. GROVERMAJST. 

[1 Cranch, C. C. 416.] ^ 

Circuit Court, District of Columbia. July 
Term, 1807. 

Debt os Bond— Pkaotice. 

After oyer, and issue on the plea of payment, 
the plaintiff is not bound to produce the bond 
again. 

^ [Reported by Hon. "William Cranch, Chief 
Judge.] 
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Debt on a bond. Oyer and plea of pay- ■ 
ment. 

Mr. Young and Mr. Taylor, for the defend- 
ant, contended that the plaintifiE was obliged 
to produce the original bond at the trial, 
and cited Act Assem. [1792] p. 89, § 33; 
Di-ummond v. Cmtcher, 2 Wash. [Va.] 218; 
Taylor v. Peyton, 1 Wash. I3''a.] 252; Evans 
V. Smith, 1 Wash. [Va,] 72; Act Assem. 
p. 11; Peter v. Cooke, 1 Wash. [Va.] 257; 
Governor of Virginia v. Turner's Securities 
[Oases Nos.' 16,970, 16,971]; Gordon v. Fra- 
zier, 2 Wash. [Va.] 130. 

THE COURT did not hear Mr. Jones in 
answer; but said that the only thing which 
could make a difference between the law 
here and at Washington is the act of assem- 
bly; and the court does not perceive that 
that act requires a bond to be filed which is 
not produced in evidence. The issue is that 
the defendant has paid the money due on the 
bond, and the burden of proof lies on bim. 
It is not incumbent en the plaintifC to give 
evidence of any fact admitted by the plead- 
in^s. 

THE COURT said the point had been de- 
cided at the last term in Washington; and 
they thought the present case did not ma- 
terially differ from that AJEter oyer and is- 
sue on the plea of payment the plaintiff is 
not bound to produce the bond again. The 
Jury found a verdict for the defendant with- 
out any evidence of the payment, and THE 
COURT granted a new trial, without costs, 
upon the ground that the verdict was 
against law and without evidence. 
DUCKETT, Circuit Judge, absent 



Case I^o. 3,577. 

DARLINGTON v. LA CLEDE COUNTT. 

[4 Dill. 200.]^ 

Circuit Court, W. D. Missouri. 1877. 

Municipal Railway Aid Bonds— Boxa Fide 
puuchasers— pllelimixakt conditions. 

Bonds issued by the defendant county in 1870, 
under the act of January 11, 1860, to the La 
Clede and Fort Scott Railroad Company, are 
valid in the hands of an innocent holder, al- 
though not sanctioned by a popular vote, and 
although the said railroad company— the payee- 
was not at the time a corporation de jure. 

The facts, as agreed upon, are these: 
1. That this action is brought for the col- 
lection of interest coupons originally attach- 
ed to bonds of the following tenor and terms: 
"United States of America, State of Missouri. 

No. . Twenty years. $1,000. Interest 

seven per cent payable semi-annually, on 
the first days of January and July in each 
year. Know all men by these presents: That 
the county of La Clede, in the state of Mis- 
souri, acknowledges itself indebted and firm- 
ly bound to the La Clede and Fort Scott 

* [Reported by Hon. John P. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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Railroad Company in the sum of one thou- 
sand dollars, which sum the said county, for 
value received, hereby promises to pay to 
said company or bearer, at the National Bank 
of the State of Missouri, twenty years after 
date, with interest thereon from the date 
hereof at the rate of seven per cent per an- 
num, payable semi-annually, on the first 
days of January and July of each year, on 
the presentation and delivery at said bank 
of the interest coupons hereto attached. 
The county hereby reserving the right to re- 
deem this bond at any time after the. expi- 
ration of ten years. This bond is issued 
pursuant to the order of the county court 
of the county of La Clede/ made on the 17th 
day of August, 1869, by authority granted 
in the charter of the La Clede and Fort 
Scott Railroad Company, by an act of the 
general assembly of the state of Missouri, 
entitled 'An act to incorporate the La Clede 
and Fort Scott Railroad Company,' approved 
January 11th, 1800. In testimony whereof, 
the said county of La Clede" has executed 
this bond by the presiding justice of the 
county court of said county, under the or- 
der of said court, signing his name hereto, 
and by the clerk of said court, under the 
order thereof, attesting the same, and affix- 
ing hereto the seal of said court This done 
at the office of said clerk of said court, this 
1st day of July, A. D. 1870. (Seal.) Jobn 
W. Smith, Presiding Justice County Court 
Attest: J. T. TalUoferro, Clerk County 
Court" And the said coupons are each of 
the following terms and tenor: "(?3o.) Leb- 
anon, La Clede County, Slissouri; The coun- 
ty of La Clede, state of Missouri, will pay 
to the bearer, at the National Bank of the. 
State of Missouri, at St Louis, Missouri, on 

the 1st day of , IS—, thirty-five dollars, 

being the semi-annual interest due on bond 
No. — . John W. Smith, Presiding Justice 
County Court Attest: J. T. TalUoferro, 
Clerk County Com-t." 

2. That by an act of the general assembly 
of the state of Missouri, entitled "An act to 
incorporate the La Clede and Fort Scott 
Railroad Company," approved January 11th, 
1860, it was, inter alia, enacted as follows: 
"Sec. 14. It shall be lawful for the county 
court of any county in the state to subscribe 
to the stock of said company (the La Clede 
and Fort Scott Railroad Company), or invest 
its three per cent fund, or any other internal 
improvement fund belonging to the county, 
as stock in said road, and for the stock sub- 
scribed in behalf of the county, may issue 
the bonds of the county to raise the funds 
to pay the same, and, to take proper steps 
to protect the interests of the county, may 
appoint an agent to represent the county, 
vote for it and receive its dividends." 

3. That on the 1st day of June, 1860, six 
of the corporators named in said charter 
met pursuant to a call for that purpose, at 
Stockton, Missouri, to organize the La Clede 
and Port Scott Railroad Company, and a 
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board of directors, and at said meeting said 
persons selected themselves, and added one 
Dodson, wlio was not present at said meet- 
ing, as directors, and said directors elected 
a president, secretary, and treasurer, which 
was the only meeting this board ever held, 
and no by-laws were adopted or subscrip- 
tion books opened, nor subscriptions made 
to the stock of said company, and the rec- 
ords or minutes of said meeting are not 
known to exist at present That from the 
first Monday of June, 1860, to the first Mon- 
day of June, 1869, no meeting was held to 
organize a board of directors, and no sub- 
scription books were opened during that pe- 
riod of time, nor was any survey made of 
said proposed railroad, nor any work done 
thereon of any kind. That on the said first 
Monday of June, 1869, another meeting was 
held by persons, two of whom were named 
as corporators in said charter, at Bolivar, 
Missouri, to organize the La Clede and Fort 
Scott Railroad Company, and certain six 
persons were named at said meeting as di- 
rectors, who proceeded to designate officers, 
adopt by-laws, and take subscriptions to 
capital stock, and to perform acts for and 
in the name of the La Olede and Fort Scott 
Railroad Company. 

4. That the association claiming to be or- 
ganized as the La Clede and Fort Scott Rail- 
road Company commenced the construction 
of its railroad in the county of Vernon, aiis- 
souri, between Nevada and Fort Scott, in the 
year 1869, but did not commence the con- 
struction of its railroad in the counties of 
La Clede or Dallas until the spring of 1870. 

5. That ih4 constitution of the state of 
Missouri, which went into effect on the 4th 
day of July, 1865, by section 14, art 11, pro- 
vided: "The general assembly shall not au- 
thorize any city, county, or town to become 
a stockholder in, or to loan its credit to, 
any company, association, or corporation, un- 
less two-thirds of the qualified voters of 
such county, city or town, at a regular or 
special election to be held therein, shall as- 
sent thereto." 

6. That the county court of La Olede coun- 
ty made and adopted the following orders, 
and caused the same to be entered of rec- 
ord, viz.: "On the 17th day of August, 1869. 
It is ordered by the court that one hun- 
dred thousand dollars be, and the same Is 
hereby, subscribed to the capital stock of 
the La Clede and Fort Scott Railroad Com- 
pany, for and on behalf of the county of 
La Clede, upon the following expressed con- 
ditions, and none other." (Here follow the 
conditions.) "On the 14th day of June, 1870. 
Ordered by the court that the president and 
the clerk of this court be, and they are here- 
by, authorized and directed to sign and coun- 
tersign, under the seal of the court, the 
bonds prepared and directed to be issued un- 
der the order of this court, dated August 17, 
1869, to pay the subscription of one hundred 
thousand dollars to the capital stock of the 



•La Clede and Fort Scott Railroad Compa- 
ny, and, when signed and countersigned as 
aforesaid, shall notify the president of said 
company that the same are ready to be de- 
livered, In accordance with said order. It is 
further ordered that Charles W, Rubey be, 
and he is hereby, appointed county railroad 
agent, under the provisions of the order of 
this court made as aforesaid, August 17, 
1869; and upon his giving bond in the pen- 
alty of two hundred thousand dollars, to be 
approved by the court, or the clerk thereof 
in vacation, the clerk shall deliver to him 
the bonds aforesaid, to be disposed of by 
him as provided in said order. Further or- 
dered, that the clerk of this court keep a 
correct record of the Issue and delivery of 
the said bonds— John TV. Smith and John 
Esther concurring, and James Partlow dis- 
senting." 

7. That the taking of stock in the La Olede 
and Fort Scott Railroad Company, or the Is- 
sue of bonds thereto by the county of La 
Clede, was never submitted to the voters of 
La Clede county, and that many of the peo- 
ple of La Clede county, at and before the tak- 
ing of said stock and the issue of said bonds, 
remonstrated with the counly court of La 
Olede county against taking any stock in said 

. company or issuing bonds therefor. 

8. That in the year 1870 one hundred bonds, 
of the form and tenor hereinbefore set forth, 
were signed by the said John "W. Smith, styl- 
ing himself and then acting as the presiding 
justice of the county court of La Clede coun- 
ty, and attested by one J. T. Talliof erro, who 
was then the clerk of said covtrt and sealed 
with the corporate seal of said county aflSxed 
by said clerk, of which the bonds mentioned 
and described in plaintiff's petition were a 
part 

0. That subsequently, in the year 1870, said 
bonds were sold by the officers of said county 
in the city of St. Louis, for cash, at prices 
ranging from fifty-five to sixty-five cents on 
the dollar of their par value, which prices 
were then and there the fair market value of 
said bonds, and the proceeds thereof were dis- 
bursed by said county's raih'oad agent in 
paying for the construction of the railroad 
bed or grading of said railroad company 
within the boundaries of said county; all of 
which was done pursuant to and in accord- 
ance with the tei"ms and conditions of said or- 
ders of subscription. 

10. That said county received from said 
railroad company, in consideration of said 
bonds, or the proceeds thereof, certificates for 
one thousand shares of full-paid capital stock, 
having a par value of one hundred dollars per 
share, amounting in the aggi-egate to one hun- 
dred thousand dollars, and said county now 
still holds and owns said stock and certifi- 
cates, but the said stock has a market cash 
value of only ten cents on the dollar, and its 
highest market cash value in St. Louis, for 
any prior year, did not exceed thirty-five 
cents on the dollar. 
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11. That said county subsequently claimed 
and exercised its rights as the holder and 
•owner of said one thousand shares of stock, 
at the meetings and elections of the stock- 
holders of said railroad company in the years 
1870, 1871, 1872, and 1873, by its county rail- 
road agent appointed for such purpose. 

12. That the county court of said county 
levied, and caused to be collected, special tax- 
•es, in the years 1871 and 1872, for' the pay- 
ment of the interest upon the said bonds, and 
applied the funds so raised by taxation to 
the payment of the first three installments of 
€emi-annual interest on said bonds, represent- 
•ed by coupons that were detached therefrom 
and surrendered to said county, and to these 
taxes, and to the payment thereof, many citi- 
zens and tax-payers of La Clede county ob- 
jected, on the ground that the whole of the 
proceedings for the issue of bonds to said 
railroad, and the levy of taxes for the interest 
thereon, was illegal, unconstitutional, and 
void. And from the spring of the year 1873, 
the county of La Clede, by its constituted au- 
thorities and its county court, has refused the 
payment of taxes on account of said bonds, 
for the same reasons last above stated. 

13. That the plaintiff herein is the pur- 
chaser and holder of the bonds and coupons 
mentioned in his petition, before maturity, in 
the usual course of business, at the market 
rate at which they were selling at the time, 
and he did not know anything against the 
validity of the bonds at the time he bought 
them, but if there was any constitutional, 
legislative, or other legal objection that may 
appear in law or equity against the validity 
of the bonds, the defendant is entitled there- 
to in its defence. 

Joseph Shippen, for plaintiff. 
Britton A. Hill, for defendant. 

Before DILLON, Circuit Judge, and 
KREKLE, District Judge. 

BILLON, Circuit Judge. By the agreed 
statement of facts herein, it appears that this 
is an action by a bona fide holder of- bonds 
issued by the defendant to the La Clede and 
Fort Scott Railroad Company or beai-er. 

The bonds recite as follows: "This bond is 
issued pm-suant to the order of the county 
court of the county of La Clede, made on 
the 17th day of August, 1869, by authority 
granted in the charter of the La Clede and 
Fort Scott Railroad Company by an act of 
the general assembly of the state of Missouri, 
entitled 'An act to incorporate the La Clede 
and Fort Scott Railroad Company,' approved 
January 11, 1860." This act has the follow- 
ing provision: "Sec. 14. It shall be lawful 
for the county court of any county in the 
state to subscribe to the stock of said com- 
pany, or invest its three per cent fund, or 
any other internal improvement fund belong- 



(Case No. 3,577) DARLINGTON 

ing to the county, as stock in said road, and 
for the stock subscribed in behalf of the 
county may issue the bonds of the county 
to raise the funds to pay for the same, and, 
to take proper steps to protect the interests 
of the county, may appoint an agent to repre- 
sent the county, vote for it, and receive its 
dividends." The twenty-second section ex- 
empts this charter from the general statutes 
of the state with certain specified exceptions. 

In this case no popular vote was taken. 
The defendant's first position is that the true 
construction of this charter, in connection 
with the then existing general law, required 
a vote of the people of the county to author- 
ize the subscription to the stock and the issue 
of bonds. If the charter stands alone, there 
was no need of any vote; but if the general 
law is to be construed with the charter, then 
there is room for the defendant's argument. 
Under the well established doctrine of the 
United States supreme court it might be con- 
ceded, for the purpose of this case, that a 
vote was necessary, and yet the defendant 
would be estopped by the recitals of the 
bonds. The holder for value is authorized to 
suppose that a vote, if required, was had. 
Such is the ruling in the cases of Humboldt 
Tp. V. Long and Marcy v. Oswego Tp. and 
Coloma V. Eaves, reported in [92 U. S.] 484, 
637, 642. 

In all the cases in the supreme court of the 
United States, that tribunal has held that the 
municipal or local officers were constituted the 
judges to decide whether antecedent or pre- 
liminary steps or conditions have been com- 
plied with, and that their decision, stated or 
implied in the recital, was conclusive against 
the corporate maker when the bonds have 
found their way into the hands of innocent 
holders. The supreme com't so decided long 
ago, in the case of Knox Co. v. Aspinwall [21 
How. (62 U. S.) 539], and the principle has 
been affirmed time and again. 

The defendant's second objection is that 
the railroad company was not a corporation 
de jure. The county issued its bonds paya- 
ble to said railroad company, which was an 
admission that it was a corporation. Under 
the agreed statement of facts there can be no 
question but that it was a corporation de fac- 
to. The company issued to the county its 
stock, and did work upon the projected rail- 
road. On the other hand, the county issued 
its bonds to the company. Against these se- 
curities, in the hands of a bona fide holder, 
the county defends on the ground that the 
railroad company was not duly and legally 
organized. The defendant is estopped to 
make this defence. This point has been de- 
cided the same way by the supreme court of 
Missomri. 

Upon the agreed statement of facts, we 
hold that the plaintiff is entitled to judgment 
upon his coupons. Judgment for plaintiff. 
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Case K"o. 3,578. 

DARNALL t. TAiBOT. 

[2 Cranch, C. 0. 249.] ^ 

Circuit Court, District of Columbia. Oct. 
Term, 1821. 

Practice — Pleading. 
The court, at the imparlance term, will per- 
mit the defendant to plead any issuable plea to 
the merits, although the rule to plead shall have 
expired. 

On the first day of the term the rule to 
plea<I expired. Mr. Key and Mr. Dunlop, 
after-wards entered theii* appearance for the 
defendant, on the imparlance docket, and of- 
fered to plead. 

Mr. Ashton, for plaintiff, moved for judg- 
ment by default on the rule to plead; and 
objected to the defendant's pleading noTV, 
unless upon condition of going to trial at this 
term. 

But THE COURT (nem. con.) permitted the 
defendant's attorneys to plead any issuable 
plea to the merits, and refused to order the 
cause for trial at this term. 



DARNAUD (UNITED STATES v.). See Case 
No. 14,918. 

DARNELL (CHINN v.). See Case No. 2,684. 

DARBACH (BLOUNT v.). See Case No. 1,- 
567. 

DARREL (CAZENOVE v.). See Case No. 2,- 
539. 



Case Ko. 3,579. 

DARRELL v. The ALICE GRAY. 

[N. T. Times, April 19, 1865.] 

District Court, S. D. New York. 

Admiralty Pleading — Amendment of Libel — 
Eights op Sureties. 
[The obligations of the sureties of a vessel 
are not increased by amending the libel against 
her by increasing the amount claimed.] 

[Libel by William E. Darrell and. others 
against the brig Alice Gray.] 

BETTS, District Judge. This ease came 
up for a motion to amend the libel by state- 
ments increasing the amounts claimed in 
the . action, which was brought to recover 
damages for alleged breach of a charter par- 
ty. The claimant objected to the amend- 
ments, urging that their effect might be to 
expose the sureties for the vessel to a greater 
responsibility than they originally assumed. 

HELD BY THE COURT: That such in- 
crease is only conjectural as yet. The gen- 
eral rule is that the precise limitations of 
the obligations of suretyship are not dis- 
turbed by collateral arrangements, volim- 
tary or involuntary, between the principals 
without the assent of the sureties. Motion 
granted. 

^ [Reported by Hon. William Cranch, Chief 
Judge.] 
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Case No. 3,580, 

DAUST V. DUNCAN. 
[Brunner, Col. Cas. 521;^ 2 Law Rep. 246.] 

Circuit Court, E. D. Pennsylvania. Nov. Term, 

1839. 

Sheriff — Liability for Escape of Debtor. 

In an action of debt on the statute against a 
sheriff for an escape, the plaintiff can recover no 
more than his debt and costs; and he can re- 
cover his debt and costs although he may have 
lost nothing by the escape. But in an action 
on the case at common law the plaintiff may re- 
cover for what damages he has sustained. 

The plaintiff in this ease [Isaac Darst] hav- 
ing a judgment in this coxirt against Jacob 
Roth, on whicli there was a balance due of 
$2,000.43, took out a capias ad satisfacien- 
dum against the defendant in the judgment 
[Andrew Duncan], who resided in York coun- 
ty. Pa. He was arrested. Dy the United 
States marshal for that district on the 6th of 
December, 1832, and committed to jail in 
York coimty, and on the day following was 
at large. Darst then brought this suit 
against the defendant who was the shieriff 
of York county, for an escape, according to 
the rule in Shewel v. Fell, 4 Yeates, 47. The 
justification set forth by the defendant's plea 
was that Roth liad been discharged from 
jail by the judges of the court of common 
pleas of York county, upon his application 
and compliance with the Pennsylvania in- 
solvent law, which act provides that a debtor 
arrested or held on execution on a bail piece, 
in a civil suit, and who shall have resided 
six months in this commonwealth, may ap- 
ply, when arrested or held in execution, to 
the president or any associate judge of the 
court of common pleas of the county in which 
he is arrested, for his discharge from prison 
on complying with the requirements of the 
law. And further, that by act of congress, 
approved May 19, 1828 [4 Stat. 281], the said 
law of Pennsylvania was considered the law 
of the land so far as regards the sevei-al 
courts of the United States in the state of 
Pennsylvania, The prisoner having com- 
plied with the law in question, was dis- 
charged by the sheriff after having received 
an order from one of the judges of the court 
of common pleas of York county to that ef- 
fect. To this plea the plaintiff demurred, 
and the defendant joined in the demurrer. 
On this demurrer judgment was rendered 
for the plaintiff. [Case No. 3,581.] The de- 
fendant's counsel then moved that judgment 
shoifid be entered only for the debt, without 
interest, which was submitted to the court 
upon authorities cited. 

T. C. Hamley and C. Wheeler, for plaintiff. 
A. O. Ramsay and J. M. Read, for defend- 
ant 

^ [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 
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HOPKINSON, District Judge, in delivering 
the opinion of the court on this point, stated 
that in examining the cases in England, as 
well as in the supi-eme courts of this state 
and New York, they were found to concur 
in the doctrine that if a plaintife in a suit 
against a sheriff for an escape, brought his 
action of debt upon the statute, he can re- 
cover no more than his debt and costs; and 
that on the other hand he had a right to re- 
cover his whole debt and costs, although in 
truth he may lose nothing by the escape. 
If he brings his action on the case for dam- 
ages, at common law, then he may recover 
whatever damages he can show he has sus- 
tained, although it may exceed his debt 
But in such an action the defendant would 
also be permitted to show any circumstances 
to prove that a much smaller amount of dam- 
ages had been sustained by the escape, and 
even to reduce the verdict of judgment to 
mere nominal damages. In this case the ac- 
tion was in debt on the statute, and the plain- 
tife has a right to a judgment for debt and 
costs, and no more. 

[NOTE. Defendant took the case, on writ of 
error, to the supreme court, which affirmed the 
judgment on the ground that a person in custody 
under process of a federal court could not le- 
gally be discharged by a state officer acting un- 
der a state insolvent law. 1 How. (42 U. S.) 
301.] 

Case Wo. 3,581. 

DAEST et al. v. DUNCAN. 

[2 Law Rep. 357.] 

Circuit Court, B. D. Pennsylvania. Nov., 1839. 

imprtsokment fob debt — disohakqe by state 
Judges — Coxstkoction op the Act of Con- 
gress OF Mat 19, 1828 [4 Stat. 2S1], Section 8. 

1. State insolvent laws have no operation, 
proprio vigore, upon the process and proceedings 
of the courts of the United States. 

2. The act of congress of May 19, 1828 [4 
Stat. 281], did not adopt the provisions of ttc 
Pennsylvania insolvent law, passed in 1820, 
and make them the law of the courts of the 
United States in Pennsylvania. 

3. In an action against a sherifE for an escape 
of a prisoner committed on execution for debt, 
issued from the United States circuit court in 
1832, it was held to be no defence, that the> 
prisoner was discharged by virtue of the insol- 
vent law of the state. 

[See note at end of case.] 

The plaintiff in this case [Isaac Darst], 
having a judgment in this court against Jacob 
Koth, on which there was a balance due of 
$2,000.43, took out a capias ad satisfaciendum 
against the defendant in the judgment, who 
resided in York county. Pa. He was arrest- 
ed by the United States marshal for that 
district, on the 6th of December, 1832, and 
committed to jail in York county, and on the 
day following was at large. Darst then 
brought this suit against the defendant [An- 
drew Duncan], who was the sheriff of York 
county, for an escape. The justification set 
forth by the defendant's plea was, that Roth 
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had been discharged from jail by the judges 
of the court of common pleas of York county, 
upon his application and compliance with the 
Pennsylvania insolvent law. And further, 
that by act of congress, approved May 19, 
1828, the said law of Pennsylvania was con- 
sidered the law of the land so far as regards 
the several courts of the United States in the 
state of Pennsylvania. To this plea the plain- 
tiff demm-red, and the defendant joined in the 
demm-rer. 

T. C. Hamley and C. Wheeler, for plaintiff. 

A. C. Ramsay and J. M. Read, for defend- 
ant. 

HOPKINSON, Disti-ict Judge. If the mat- 
ters set out in the defendant's plea can av.ail 
him to defeat the plaintiff's action, it must 
be by virtue of some act of congi-ess of the- 
United States. It is now settled so as no- 
longer to be a subject of debate, that "statfr 
insolvent laws have no operation, proprio- 
vigore, upon the process and proceedings of 
the com-ts of the United States." This is- 
the language of Judge Story, delivering the- 
opinion in the supreme court in the case of 
Beers v. Haughton, 9 Pet [34 U. S.] 359, and 
he there refers to various decisions of the 
same com't, in which the same doctrine is 
declared, particularly to the leading cases of 
Sturges V. Crowninshield, 4 Wheat [17 U. S.] 
200, and Ogden v. Saimders, 12 Wheat l2o' 
U. S.] 213. The opinion in Ogden v. Saunders, 
is affirmed, and the principles there establish- 
ed are considered to be no longer open to- 
conti-oversy; the decrees of the com-t upon 
the effect of state insolvent laws are to be- 
deemed final and conclusive. In the decision 
of Beers v. Haughton, the language of the 
court is particularly strong and explicit 
"State laws," it is said, "cannot control the 
exercise of the powers of the national gov- 
ernment or in any manner limit or affect the- 
operation of the process or proceedings in 
the national courts. The whole efficacy of 
such laws in the courts of the United States- 
depends upon the enactments of congress. 
So far as they are adopted by congress, they 
are obligatory. Beyond this, they have no- 
controlling influence." Jn referring to the 
cases of Wayman v. Southard [10 Wheat, 
(23 U. S.) 1], and Bank of U. S. v. Hal- 
stead [10 Wheat (23 U. S.) 60], the court 
say, "It was then held tliat this delegation 
of power by congress was perfectly constitu- 
tional; that the power to alter and add to- 
process and modes of proceeding in a suit 
embraced the whole progress of the suit and 
every ti-ansaction in it from its commence- 
ment to its termination, and until the judg- 
ment should be satisfied, and that it author- 
ized the courts to prescribe and regulate th& 
conduct of the otfieers in the execution of final 
process, in giving effect to its judgment" 
It must be borne in mind hereafter, that this- 
power is limited to proceedings in the suit 
to transactions in it, and to the conduct of 
the officers of the coin-t, in the execution of 
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the final process of the court to give effect 
to the judgment of the court. It is added 
that this power of the courts of the United 
States "enables the courts of the Union to 
make such improvements in its forms and 
modes of proceeding as experience may sug- 
gest, and especially to adopt such state laws 
■on this subject, as might vary to advantage 
the forms and modes of proceeding which 
prevailed in September, 1789;" and further 
"that the courts may, by their rules, not only 
alter the forms, but the effect and operation 
-of the process, whether mesne or final, and 
the modes of proceeding under it" We must 
•observe, as particularly affecting the case now 
before this court, the example given as ex- 
planatory of this doctrine, "so that it may 
read property not liable in 1789, by the state 
laws to be taken in execution, or may exempt 
property which was not then exempted, but 
has been exempted by subsequent laws." 
This is the language of the supreme court in 
-an examination of the act of congress, we 
have to consider. It is true the case in the 
supreme court turned upon the construction 
of a proviso in the act, which has no bearing 
upon oiur case, as this court has made no such 
rule as is mentioned in that proviso. My 
■object in refeixing to the opinion in Beers v. 
Haughton, is to show, that no court of the 
United States, nor any state legislature, can 
■exercise the power claimed over the process 
and proceedings of the courts of the United 
States, which is a power over the rights of 
the suitors in those courts, but l>y and under 
the authority of an act of congi-ess. The 
supreme comrt of Pennsylvania have xmequlv- 
ocally adopted the decisions of the courts of 
the United States, in relation to the effect of 
state insolvent laws, upon the process of the 
courts of the United States. In Duncan v. 
Klinefelter, 5 Watts, 142, the supreme court 
of this state say, "The provisions of the act 
of assembly (for the benefit of insolvents) re- 
late only to debtors held under executions 
issued fi'om the state com-ts. It has never 
been supposed that they intended to give to 
the state com-ts or judges power to control 
the process of the United States acting with- 
in the jm-isdiction of the latter." It is equally 
■clear, that the order of a state judge to dis- 
charge a debtor from imprisonment by virtue 
of an execution from a court of the United 
States will afford no protection or defence 
for the sheriff or jailor who discharged him, 
if the judge in making the orders exceeded 
his jurisdiction. The object and design of 
the acts of congress, for there have been sev- 
■eral, to regulate the process of the comrts of 
the United States, have been to conform the 
process and the proceedings of their courts 
to the process and proceedings of the states, 
hut beyond that, no act of congress has pre- 
tended to go, either in giving power to their 
own court, or in adopting state laws and 
regulations. It was the intention of congress 
that the process and mode of proceeding in 
the courts of the United States should be in 



harmony and imiformity with those of each 
particular state in which the courts of the 
United States were held. Thus, if in any 
state the defendant could not be arrested or 
held to bail on mesne process from a state 
court, he would have the same privilege 
against process from the court of the United 
States. If on final process of execution the 
person of the debtor could not be taken 
and imprisoned by the laws of the United 
States, he had the like exemption from final 
process issued from the courts of the United 
States; that is, if such exemption were given 
by state laws in force at the time of the 
passing of the law of congress, which was 
presumed to embrace or adopt the state law, 
but not to be extended to regulations which 
might be subsequently made by state legis- 
latures. 

The question we have to decide results in 
the inquiry, whether the discharge of Jacob 
Roth from imprisonment by the order of an 
associate judge of York county, according to 
the provisions of an act of assembly for the 
relief of insolvent debtors of Pennsylvania, 
passed on the 28th day of Mai-ch, 1820, was 
or was not authorized by the act of congress 
of the 19th of May, 1828. If the act of con- 
gress adopted the provisions of the act of 
assembly, and made them the law of the 
courts of the United States, then the defend- 
ant was warranted in discharging Roth from 
his imprisonment, and tlie order of the judge 
will afford him protection and defence against 
the claim of the plaintiff in this suit If, 
on the other hand, the act of assembly has 
not been adopted and made the law of the 
courts of the United States in Pennsylvania, 
then the order of the state judge was an act 
beyond his jurisdiction, and will not avail 
the defendant agamst the daim of the plain- 
tiff. The section of the act, of congress of 
1828, applicable to this casej is as follows: 
"That writs of execution and other final pro- 
cess, issued on judgments and decrees ren- 
dered in any of the courts of the United 
States, and the proceedings thereupon shaU 
be the same except their style in each state 
respectively, as are now used in the courts of 
such state, saving to the courts of the United 
States, in those states in which there are not 
courts of equity, with the ordinary equity 
jurisdiction, the power of prescribing the 
mode of executing their decrees in equity by 
rules of coiurt." The plea of the defendant 
avers that by an act of assembly of the com- 
monwealth, of Pennsylvania, approved on the 
28th day of March, 1820, a debtor held in 
execution in a civil suit, may apply when 
arrested, in execution, to the president or any 
associate judge of the court of common pleas 
of the county in which the suit was instituted, 
and give bond to the plauitiff, with sm-eties, 
to be approved by the judge, with the condi- 
tion that the debtor shaU appear at the next 
court of common pleas for the said county, 
and take the benefit of the insolvent laws 
of the commonwealth, &c., &c Whereupon 
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the said judge sliall give an order to the 
sheriff, constable, or other person having said 
debtor in custody, to forthwith discharge 
him. The plea then avers, that by the third 
section of the act of congress of the United 
States, of the 19th of May 1828, the said act 
of assembly and the provisions aforesaid, be- 
came the law of the court of the United 
States, in the state of Pennsylvania. It is 
then averred that Jacob Roth, being aiTested 
on execution, applied to a judge of the coturt 
of common pleas of the county in which he 
was arrested, and, having complied with the 
directions and provisions of the act of assem- 
bly, was discharged out of custody by the 
order of the judge. Takmg it, for the pres- 
ent, for gi'anted that the application for the 
benefit of this law was properly made to the 
state judge, although the suit was not insti- 
tuted in the county in which he was a judge, 
I will enquire whether the case of Jacob 
Roth is embraced by the act of congress; in 
other words, whether the defendant has main- 
tained the allegation of his plea, that "the 
said act of assembly and the provisions afore- 
said became the law of the courts of the 
United States in Pennsylvania," 

The law of congress enacts, that "writs of 
execution, and other final process issued on 
judgments and decrees rendered in any of 
the courts of the United States, and the pro- 
ceedings thereupon shall be the same, except 
the style in each state respectively, as are 
now used in the courts of each state." The 
process here was a capias ad satisfaciendum. 
It was executed upon the person of the de- 
fendant, and he was committed to prison, as 
he might have been by the existing law of 
the state. In all these proceedings, the di- 
rections of the act of congress were stricfly 
complied with, and the execution was duly 
and legally served by the arrest and impris- 
onment of Jacob Roth. The whole defence 
in this case must depend upon the meaning 
and construction which shall be given to the 
woi'ds of the act of congress, "and the pro- 
ceedings thereupon;" that is, the proceedings 
upon writs of execution or other final process 
issued, or judgment rendered in the courts of 
the United States. • "Was the application of 
Jacob Roth to the judge of York county for 
the benefit of the insolvent laws of Pennsyl- 
vania, a proceeding upon the writ of execu- 
tion, under which he was imprisoned in the 
jail of the county of York? Was it a pro- 
ceeding in any manner under the direction or 
control of the court which issued that writ 
of execution? Or had it any necessary or 
legal connection with that execution so as to 
be legally, or properly speakmg a "proceeding 
thereupon?" Was it not altogether a new 
proceeding under the authority and direction 
of another tribunal, for an object not only 
different from, but adverse to, the proceeding 
in the court of the United States and the 
judgment then rendered and the process is- 
sued for the satisfaction of that judgment? 
If, indeed, a state law had enacted tbat no 
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debtor should be arrested or imprisoned by 
any final process or execution upon a judg- 
ment obtained against him, the courts of the 
United States, in common with those of the 
state, would have been boimd so to alter 
their final process and the "proceedings there- 
upon," which is their dh*ection to their officer, 
that the person of the debtor should not be 
arrested or imprisoned under it, but the pro- 
cess in this case did rightfully and lawfully 
order the officer to take the debtor and com- 
mit him to prison; the writ was a lawful one, 
and the proceeding upon it by the officer was 
lawful; the command of the writ was fully 
obeyed, and the duty of the officer performed 
and fulfilled by committing the defendant to 
the jail of the county of York. When that 
was done, both the writ and the officer of 
the court had exhausted their power, and 
done all they had to do in obedience to the 
command of the coiurt. The proceedings np- 
on the judgment and execution are the pro- 
ceedings of the plaintife in the suit, and of 
the court by which the judgment was ren- 
dered, and are under their direction and con- 
trol, and the plaintiff and the court were 
boimd by the act of congress to conform them 
to similar proceedings in the court of Penn- 
sylvania. But after the writ of execution 
and the proceeding upon it had been thus 
executed, and the defendant was committed 
to prison by virtue of it, another proceeding 
was instituted by the action of the defendant 
for his own benefit, and commenced and pur- 
sued by his own will wholly independent of 
the plaintiff or the court, whose process had 
confined him, and being no proceeding by 
them, by their order, or for the execution or 
satisfaction of their judgment, how can it be 
said to be a proceeding upon that execution, 
by which must be understood a proceeding 
for the furtherance of the object of that 
execution; a proceeding to obtain the pay- 
ment or satisfaction of the judgment for 
which the execution was issued? It is true, 
that the execution of this final process upon 
the person of Jacob Roth, was his induce- 
ment to apply to. the judge of a state court 
for the benefit of a state insolvent law. It 
was the necessity, which drove him to this 
relief, but it was nevertheless, no proceeding 
upon the process, either legally speaking or 
in common parlance. In truth, when the ap- 
plication was made by Jacob Roth to the 
judge of York county, the capias ad satis- 
faciendum was functus officii; it had no 
longer any legal existence or vitality; it had 
fulfilled its duty; there was an end of it, 
and no future or further proceeding could be 
had upon it or by its virtue. When a defend- 
ant is taken on a ca. sa., it is as to him con- 
sidered in law a satisfaction of the debt If 
the plaintiff consent to his discharge even on 
a promise not afterwards performed, he can- 
not resort to bis judgment again. So far 
was this doctrine once carried, that if a de- 
fendant taken on a ca. sa. died in prison, 
the plaintiff had no further remedy. By a 
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statute, this injustice was redressed, and a 
plaintifiE was allowed to have process against 
the goods of a debtor dying in prison. If a 
party taken on a ca. sa. escape or be rescued, 
he cannot be retaken on the same writ, but 
the plaintiff must sue out a new execution: 
so entirely is the first writ extinguished or 
defunct by the arrest and imprisonment of 
the defendant. 

A reference to several decisions of the su- 
preme court of the United States will, I 
think, fully support my construction of the 
act of congress of 1828, in the use of the 
words "process and proceedings thereupon." 
Some of these opinions, it is true, were ante- 
cedent to the passage of that act, but they 
relate to expressions in other acts of a sim- 
ilar import, and in some instances the same. 
In delivering the judgment of the court in 
Wayman v. Southard, 10 Wbeat. [23 U. S.] 
2T-32, the chief justice is very particular in 
giving the construction of the phrases 
"modes of process," and the "forms and 
modes of proceeding in suits," and says that 
^'the last embraces the whole progress of the 
suit and every transaction in it, from the 
commencement to its termination." "It may 
then, and ought to be understood as prescrib- 
ing the conduct of the officers in the execu- 
tion of process, that being a part of the pro- 
ceedings in the suit." Must we not conclude 
from this, that when the officer has executed 
the final process, the proceedings in the suit 
are ended? In U. S. Bank v. Halstead, 10 
Wheat [23 U. S.] 60, Judge Thompson, 
speaking for the court, says: "The general 
policy of all the laws on the subject is very 
apparent It was intended to adopt and eon- 
form to the state process and proceedings as 
a general rule." And on page 61: "The 
power given to the. courts over their process, 
is no more than authorizing them to regulate 
and direct the conduct of the marshal in 
the execution of the process. It relates, 
therefore, to the ministerial duty of the of- 
ficer." Again at page 64: "An execution is 
the fruit and end of the suit; all the pro- 
ceedings on the execution, are proceedings 
in the suit" "The court will enforce upon 
the officer a compliance with his duty, and 
a due execution of the process according to 
its command." 

I have already referred to the case of Beers 
ir. Haughton, for another purpose. At page 
362 of 9 Pet [34 U. S.], there is a passage 
in the same case which applies to the ques- 
tion I am now con^dering. The court are 
■discussing the act of congress of 1828, on the 
meaning of which, the decision of our case 
must depend; and giving their consti*uetion 
of the words "the proceedings on writs of ex- 
ecution and other final process." They say, 
"They must, from their purport l)e con- 
strued to include all the rights, duties, and 
conduct of officers in the service of the pro- 
cess, according to its exigency, upon the per- 
son or property of the execution debtor." 
Thus far, this construction relates only to 



the rights and duties of the officer; in what 
follows, we see what is provided for the ex- 
ecution debtor: "And also all the exemptions 
from arrest and imprisonment under such 
process enacted by those laws." Can the de- 
fendant in this case contend that by the laws 
of Pennsylvania, Jacob Roth was exempted 
from arrest and imprisonment by the mar- 
shal under the process in his hands which 
he was commanded to execute? Did the 
marshal in the service of that writ violate 
any privilege or exemption to which Jacob 
Roth was entitled by the laws of the state? 
Ceilainly he had no such exemption or priv- 
ilege. Certainly it was right and lawful for 
the officer of the court of the United States 
to arrest and imprison him, and having done 
so, there was an end to his duty, to his re- 
sponsibility, and to his power over the per- 
son of the debtor, or of the writ by virtue of 
which he was impilsoned. There is a man- 
ifest distinction between an exemption of 
the person of a debtor from arrest and im- 
prisonment and his liberation from confine- 
ment after he has been legally arrested and 
imprisoned. The first is a regulation of the 
process and proceeding of the court and its 
service, the other is a new power and pro- 
ceeding for the relief of the debtor from the 
effects of the process by which he was im- 
prisoned. But by an act of the assembly 
of Pennsylvania, a debtor arrested and held 
in execution my apply to a judge of the court 
of the county in which the suit was institut- 
ed, and upon his complying with the requisi- 
tions of the act, the judge shall give an or- 
der to the sheriff to discharge him, and the 
sheriff shall be exonerated upon his making 
return of said order, or the process under 
which the said debtor was held in custody. 
It is difficult to apply the words or provisions 
of this act to process from a court of the 
United States executed by the marshal of 
that court and to which he may have al- 
ready made his return. But putting aside 
this difficulty, it is undeniable, and so treat- 
ed in the defendant's plea, that unless this 
law of the state is extended to the court of 
the United States by the act of congress of 
May, 1828, it cannot be -applied to the process 
of those courts, nor afford any defence 
against the suit of the plaintiff here, and 
it is equally undeniable that the law of the 
state is not thus extended, unless it be so 
by force of the enactment in the act of con- 
gress, that "writs of execution and other 
final process on judgments in the courts of 
the United States, and the proceedings there- 
upon shall be the same as are now used in 
the courts of the state." If, therefore, I 
have succeeded in showing that Roth's ap- 
plication to a state judge for the benefit of 
the state law cannot be considered as a pro- 
ceeding upon the writ of execution which 
issued from this court and was duly execut- 
ed by the officer of this court I have demon- 
strated that the discharge of Roth from his 
imprisonment by the defendant was unau- 



[6 Fed. Cas. page 1199] 

thorized, and of course that he must answer 
for it to the plaintiff in this suit When we 
speali of a proceeding upon a writ, "we intend 
something done in pursuance of it, under its 
command and authority. If we go farther 
than this, I know not where we shall find 
a limit May we follow the imprisonment 
into all its consequences, and call them pro- 
ceedings upon the writ of execution? The 
application of the debtor for the relief af- 
forded by a law of Pennsylvania, was no 
part of the proceeding upon the final process 
of this court nor had it any relation to the 
duty of the officer of the court in executing 
that process. The manifest object and effect 
of the plea before us, and of the argument 
by which it has been supported, are that un- 
der a law of congress to "regulate processes 
in the" courts of the United States," we shall 
introduce by construction an insolvent law 
of Pennsylvania as obligatory upon the court 
of the United States, which insolvent law 
has never been recognized or adopted by any 
act of congress, unless it can be implied from 
the words in the act I have so often alluded 
to. Thus a suitor in a court of the United 
States is to be defeated in his right, and de- 
prived of the remedy for the satisfaction of 
his judgment to which by the laws of the 
United States he is entitled, by the action of 
another court, and the operation of a state 
law which has "no operation, proprio vigore, 
upon the process and proceedings of the 
courts of the United States," nor consequent- 
ly upon the rights and remedies of the suit- 
ors in those courts. Congress has not left 
the case of a debtor imprisoned under an ex- 
ecution unprovided for. A law of the Unit- 
ed States has provided a means of relief for 
persons imprisoned for debt on process of 
execution from any court of the United 
States. "What are we to do with this law 
with the construction now put upon the pro- 
cess act of 1828, which will entirely supply 
and supersede in practice the act of Janu- 
ary, 1800 [1 Stat 4], "for the relief of per- 
sons imprisoned for debt?" One of the coun- 
sel for the defendant has argued that this 
law is repealed by the act of 1828. I see 
nothing to warrant this conclusion, and cer- 
tainly the judges of the United States have 
continued to act under the law of 1800, with- 
out a suspicion that it was repealed. It may 
indeed be said that if we adopt the construc- 
tion of the defendant of the act of 1828, the 
law of congress for the relief of imprisoned 
debtors will seldom, if ever, be resorted to, 
if the debtor can obtain the more extensive 
relief of the state law. 

It will be observed that this case differs 
from that of Beers v. Haughton [9 Pet (34 
U. S.) 359] in some important particulars: 
1. The insolvent Harris, was never arrested 
on the ca. sa. issued against him at the suit 
of Beers, and of course was not imprisoned 
under that process. Before the commence- 
ment of the suit against Haughton, as the 
bail of Harris, Harris had been duly dis- 
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charged from imprisonment from all his 
debts by the insolvent law of Ohio, and it 
was to the action thus brought on his recog- 
nizance, that he pleaded the discharge of 
Harris by that law. It was not a case in 
which the defendant had been duly arrested 
and imprisoned by the final process of the 
circuit court and was released from im- 
prisonment by a subsequent order of a state 
court under a state law. 2. The rule of the 
circuit court of the United States for the 
state of Ohio, has not been adopted here, 
nor any similar one ordered. Indeed, there 
is no occasion for any rule on the subject 
inasmuch as the law of Pennsylvania was 
enacted long prior to the act of congress, 
under which that rule was made to provide, 
I suppose, for state laws that might be aft- 
erwards enacted, but that existing state laws 
are to be judged by the act itself, which can- 
not be dianged or affected by any rule of 
court In our case, therefore, we must rest 
upon the enactments of the act of congress 
of May, 1828, and if that act did not author- 
ize the release of Roth from his imprison- 
ment, the defendant can obtain no protection 
from it It is true the terms of the rule of 
court in Ohio are that "under neither mesne 
or final process shall any individual be kept 
in prison, (not shall be imprisoned) who, 
under the insolvent law of the state has, 
for such deniand been released from impris- 
onment." This rule goes beyond the case of 
Beers v- Haughton, and if we had the same 
rule it would probably embrace the case be- 
fore us. It greatly enlarges the privilege of 
the debtor as given to him by the act of con- 
gress, according to my construction of it 
which I have already explained, and will by 
a rule of court give- an effect to state laws 
enacted subsequent to the act of congress, 
stronger than is given by the act to such 
laws then in existence. 

It is not for me, at this time, to inquire 
whether the proviso in the act of congress 
which gives a power to the court of the Unit- 
ed States so far to alter their final process 
as to conform to any change which may be 
adopted by the legislatures of the respective 
states for the state courts, was intended only 
to give to subsequent state laws the same 
effect in the form and execution of the pro- 
cess of the United States, as the act of con- 
gress gave to the state laws then in exist- 
ence, or whether it was intended to allow the 
courts by their rules to enlarge the privi- 
lege given by the act so as not only to con- 
form their process to the process of the state, 
but to release a debtor who had been le» 
gaily and duly imprisoned according to the 
commands of the process of the court which 
process was in conformity with that of the 
state court Such, it seems to me, would be 
the effect of a rule that no man should be 
kept in prison who had been discharged by 
a state insolvent law. This question would 
have arisen in the case of Beers v. Haugh- 
ton [supra], if Hai-ris had been taken and 
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imprisoned under tlie ca, sa. of the court of 
tlie United States, and liad "been afterwards 
released by a law of Ohio passed after the 
execution of that process. Such, however, 
was not that case, nor does the decision of 
the supreme court touch that question. 

In my opinion, the judgment on this de- 
murrer must be entered for the plaintiff. 

[NOTE. Defendant afterwards moved that 
judgment should be entered only for the debt, 
without interest, and the court held that plaintifE 
had a right to a .iudgment for the debt and costs, 
and no more. Case No. 3,580. The case was 
then taken on writ of error to the supreme court, 
where the judgment was affirmed on the ground 
that one imprisoned on process from a federal 
court cannot legally be discharged by a state of- 
ficer acting under a state insolvent law. 1 How. 
(42 U. S.) 301.] 
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DARST et al. v. ROTH. 
[4 Wash. C. C. 471.] ^ 

Circuit Court, E. D. Pennsylvania. Oct. Term, 

1824. 

Action of Covenant— Vakiaxce— Partnership 
Covenant. 

1. Covenant by A, B and C. The declaration 
states, that they by the name and description of 
A. D. & Co. and the defendant, entered into an 
agreement under their respective hands and 
seals, whereby they agreed to sell to the defend- 
ant certain lands, &c. The agreement offered 
in evidence, has the signature and seal of A. 
D. & Co. and that of the defendant. 

2. Tlie execution of the assignment by one of 
the partners, with the consent of the others, ei- 
ther expressly given at the time, or recognized 
and agreed to by them afterwards, makes it 
the deed of all though there be but one sig- 
nature; and the instrument is properly admissi- 
ble in evidence, proof of the consent of the other 
parties in the form stated being given. 

The declaration is in the name of Henry 
Darst and two others of the same surname, 
and sets forth, that "they, by the name and 
description of Henry Darst & Co. and the de- 
fendant, entered into an agreement under 
their respective hands and seals," whereof 
profert is made, whereby they agreed to sell 
to the defendant certain lands in the state 
of Ohio, for which the defendant was to pay 
a certain sum of money, for the breach of 
which contract this suit is brought Pleas, 
covenants performed, and non est factum. 
AVheeler, for tlie plaintiffs, offered the in- 
sti-ument declai-ed on in evidence, with proof 
of its execution. This was objected to by 
Sergeant, for the defendant, because the in- 
strument has only the signature and seal 
of Henry Darst & Co. and of the defendant. 
*He contended that this is the deed of Henry 
Darst only, and' that it is not the deed de- 
clared on, the declaration stating that it is 

* [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



Tinder the respective hands and seals of 
the three plaintiffs and the defendant. The 
evidence, he contended, was improper, on 
the plea of non est factum. To this it was- 
answered, that the execution of the deed 
by one of the plaintiffs, by the direction, or 
with the assent and concurrence of the 
others, though evidenced by their subsequent 
ratification, made it the deed of each of 
the plaintiffs, and that their assent was to 
be proved by the evidence which the plain- 
tiffs yet had to offer. He cited Co. Litt 35, 
230b; Pink. .Conv. 130; W. Jones, 268; 4 
Dm-n. & E. [Te:-m R.] 313; 9 Johns. 285; 19 
Johns. 513. 

Mr. Wheeler, for plaintiffs. 
John Sergeant, for defendant. 

WABHINaTON, Circuit Justice. The plea 
of non est factum has nothing to do with 
this question, which respects the instrument 
offered in evidence as the deed of the plain- 
tiffs, whereas this plea merely denies it to 
be the deed of the defendant. The real ques- 
tion is, whether the deed offered in evidence 
is the same as the one which is declared 
upon? Now the cases, which have been 
read, abundantly prove that the execution 
by Hemy Darst, one of the partners and 
owners of the land, with the consent of the 
other two, made it their deed; and although 
there be but one seal, yet that is, in point 
of law, the seal of each of them. But it 
is contended that the declaration avers that 
each of them sealed the deed, whereas in 
point of fact, two of them did not seal it, 
but only assented to the sealing, by the one 
who did affix the seal. But if the declara- 
tion would bear the constiaiction given to 
it by the defendant's counsel, tstill I do not 
see that it would not be a legal truism, 
that the deed was sealed by those other two, 
upon the principle laid down in the cases 
cited at the bar. What a man does by his 
constituted agent, is done by himself, and 
he may so aver it. But the declaration is 
misconstrued by the counsel. The expres- 
sions are, that the plaintiffs, by the name 
and description of Henry Darst & Co., and 
the defendant, respectively signed and sealed 
the instrument; that is, H. Darst & Co. and 
the defendant, not the three plaintiffs and 
the defendant; and the fact corresponds 
strictly with the allegation. Proof of the 
assent and concurrence of the other two 
being given, if their joining in this suit be 
not itself sufficient for the purpose, the agree- 
ment is good evidence to go to the jury. 

The concurrence of the other two having 
been proved, as well as the compliance of the 
plaintiffs with the contract on their parts, 
THE COURT directed a verdict to be found 
for the plaintiffs for the balance of the pur- 
chase money due. Verdict accordingly. 
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ABATEMENT AJSTD REVIVAL. 

See, also, "Admiralty." 
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A plea in abatement, in an action on a 
note,^irat one of the joint indorsers, not 
ser^ped, is a citizen of another state, is bad.. 479 

ACCOXnSTT. 

In an action of account, on a reference 
to auditors under judgment quod computet, 
all transactions between the parties are to 
be considered down to the time when the 
auditors make an account 651 

The report "that the plaintiff has no le- 
gal demand against the defendant at pres- 
ent" is objectionable 651 

ADMERAIiTY. 

See, also, "Courts;" "Maritime Liens;" 
"Pleading in Admiralty;" 'Tractice in Ad- 
miralty;" "Shipping." 

Jurisdiction — In general. 

Extent of admiralty jurisdiction in the 
United States 967 

The subject-matter of the contract must 
be maritime in its nature, to enable an ad- 
miralty court to give a remedy 681 

Admiralty has no jurisdiction, either in 
rem or in personam, for breach of a con- 
tract for stevedores* services .681, 693 

The district court in admiralty has no ju- 
risdiction of a libel in personam against the 
builder of a vessel, after its delivery, for 
breach of the written contract under which 
it was built (Reversing 972.) 967 

Waters and places. 

Seizures on water navigable from the 
sea by vessels of 10 or more tons' burden 
are exclusively cognizable in admiralty. .. . 892 



Torts. 



Jurisdiction of courts of admiralty as to 
misdemeanors committed on the seas 546 

Actions in the admiralty, for mere per- 
sonal torts, do not survive the death of the 
person injured 763 

A state statute will not enable an admin- 
istrator to maintain an action in the dis- 
trict court for a personal tort committed on 
the high seas 763 

Procedure. 

Restoration must be awarded in a pos- 
sessory action for a vessel- upon the legal 
ownership without regard to collateral eq- 
uities , 47 

APFEEiaHTMENT. 

See, also, "Admiralty," "Bills of Lading;" "Car- 
riers;" "Charter Parties;" "Shipping." 

A master who attempts to make the Bay 
of San Francisco in a dense fog, when the 
vessel can safely lay outside, is guilty of 

6FED.0AS. — 76 
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negligence, and the stranding of the vessel 
cannot be attributed to perils of the seas. . 607 

The responsibility of the lighterman 
ceases, and the liability of the vessel com- 
mences, when the articles are properly 
placed on the slings and hooked to the 
tackle, where the hoisting apparatus be- 
longs to the vessel or the stevedores 535 

The exception "dangers of tie seas" ex- 
cuses the master for a non-delivery, but 
does not authorize a demand of freight. . . . 935 

It is bad stowage to place hogsheads of 
sugar on barrels of whisky, wittout dun- 
nage and beds at the bottom 836 

Where the amount of freight is made to 
depend on the gross gauge of casks deliv- 
ered, it is immaterial whether a loss was 
occasioned by ordinary leakage or dangers 
of the sea 935 

A sale of damaged cargo by consignees 
at private sale wittiout appraisement is not 
binding on the vessel 877 

It is the duty of the master, and not the 
consignees, to make separation of the sound 
from the unsound part of the carge, if nec- 
essary to obtain a favorable sale on ac- 
count of the vessel 179 

The amount realized from a sale at auc- 
tion by consignees with the assent of the 
master of the damaged cargo, received by 
the consignee with the understanding that 
the depreciation was to be made good, will 
be regarded as the value of the goods in 
fixing the liability of the vessel 180 

Conflicting surveys by port wardens and 
marine surveyors, appointed by the cham- 
ber of commerce and board of underwrit- 
ers, are not evidence as to manner of stow- 
age of cargo S33 



AUEWS. 

Disabilities. 

A British subject could not, in 1793, in- 
herit lands in the United States from a citi- 
zen of the United States. 361 

The statute of 7 Anne, c. 5, § 3, does not 
apply to children born under the same alle- 
giance with that of their fatlier 361 

If one of four parceners be an alien, the 
whole descends to the remaining three.. . . , 361 

The rule which prevails at common law, 
that an alien can take lands by purchase, 
though not by descent, prevails also in eq- 
uity 887 

An alien to whom an interest in real es- 
tate is devised is entitled to hold the same 
until the state interposes its prerogative 
claim 887 

Naturalization. 

A statepossesses concurrent authority with 
congress upon the subject of naturalization, 
but cannot use such authority to contravene 
a rule established by the latter 105- 

A court of record without a recording of- 
ficer distinct from the judge is not compe- 
tent to receive an alien's declaration of in- 
tention. (Act 1802.) 796; 
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The applicant who has complied with all 
the conditions of admission to citizenship 
cannot be prejudiced by the failure to re- 
cord all the proceedings ^Q 

A certificate reciting that the statutory 
reciuisites have been complied with, issued 
to one who has fully complied with all the 
conditions precedent to admission to citi- 
zenship, is not within Kev. St. § 5426, 
though all the proceedings were not record- 
ed 49 

The question as to what constitutes a 
record of naturalization considered 49 

ALTEEATIOW OF ESTSTKU- 

MEISTTS. 

The addition of the name of a place to 
the signature of the maker of the note, to 
make it negotiable according to the law of 
such place, is a material alteration 212 

An alteration of the recitals of a bond, 
which does not in any manner prejudice 
the obligees or effect their rights or obliga- 
tions, is immaterial 775 

APPEAIi AND EEROR. 

Defendant cannot appeal from a super- 
seded judgment. (Act Md. 1791, c. 67.)- . 641 

A decree final in other respects is not con- 
verted into an interlocutory one because it 
directs a taxation of costs 726 

A decree against a person served with 
process of foreign attachment, requiring him 
to pay the money into court as property of 
the respondent, held not final and appeal- 
able 1043 

A note sued on is not part of the record, 
unless produced on oyer. 391 

An award of damages in admiralty pro- 
ceedings, when discretionary with the court, 
will not be disturbed on appeal except for 
clear mistake or error, or upon new evi- 
dence 1070 

Where plaintiff is at least entitled to 
nominal damages, he should be permitted to 
avoid a new trial for erroneous instruc- 
tions by remitting damages 670 

On certificate of division of opinion on a 
question of jurisdiction dismissed by the 
supreme court because of an equal division 
of opinion, the circuit court must enter a 
decree dismissing the bill 62 

An appeal may be taken from such de- 
cree, and the case reviewed in the supreme 
court, the same as if the decree were pro- 
nounced by the judgment of the circuit 
court 62 

APPEAEAWCB. 

A demurrer on the ground that the peti- 
tion does not set forth facts suflleient to 
constitute a cause of action is an appear- 
ance which cures defective service of pro- 
cess 1121 

AEMY AND I^AVY. 

The oath of a recruit as to his age is con- 
clusive (Act Feb. 13, 1862), and, on habeas 
corpus for his discharge, other evidence is 
inadmissible 
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ARREST. 

See, also, "Bail." 

No process can be issued to arrest a de- 
fendant in a civil suit except under the 
state law 

Imprisonment for debt being abolished in 
Louisiana, held, that the federal courts 
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tierem have no jurisdiction of a suit for' 
the enforcement of a highly penal statute 
m regard to fraudulent debtors. (Act 

lo41.) ^ 1004 

Magistrate committing on charge of for- 
gery ordered, on motion, to restore to the 
prisoner genuine notes taken from his pos- 
session /^ ^ _ iiQ 

ASSAULT AND BATTERY. 

No words of provocation will justify an 
assault, although they may constitute a 
ground for the reduction of damages 1070 

Evidence of defendant's state of mind, 
caused by recent excitement or provoca- 
tion, is admissible in mitigation under the 
general issue 1077 

Provocation will only excuse-the payment 
of exemplary damages 1077 

Exemplary damages cannot be recovered 
where the assault was committed in the 
heat of passion caused by the appearance 
and statement of defendant's son punished 
by plaintiff, and without previous malice. .1077 

ASSIGNMENT. 

An assignment of "all the assignor's es- 
tate and effects in possession, or which may 
accrue or become due and owing to him," 
will not transfer a mere possibility of a 
legacy 335 

ASSIGNMENT POR BENEFIT 
OF CREDITORS. 

Preferences to creditors, if not made for 
fraudulent purposes, are valid in Ohio- , . . 455 

A trust for creditors (Act Ohio March 
14, 1853) will not be implied from a trans- 
fer by an insolvent^ to indemnify a surety, 
of property sufficient only for that pur- 
pose. , 455 

An instrument whose effect is to transfer 
property beyond the reach of an execution 
in trust for assenting creditors is within 
the Pennsylvania statutes regulating vol- 
untary assignments for creditors 582 

The levy upon property of the debtor 
within the 30 days allowed for the filing of 
the inventory (Act N. Y. June 16, 1877, § 
3) gives no lien, though the assignment is 
rendered void by failure to file the inven- 
tory at the expiration of such time 902 

ASSTJMPSIT. 

One held in slavery abroad, who remains 
with his master on coming into the United 
States, cannot recover for his services up- 
on an implied promise 984 

But money paid to purchase freedom 
may be recovered back as paid without 
consideration 984 

Plaintiff will not be allowed interest, 
both parties having acted in good faith. . . 984 

ATTACHMENT. 

See, also, "Garnishment." 

The property of a respondent who is not 
an inhabitant of the United States, and not 
found in the district, may be attached. 
(Adm. Rule 2.) .1017 

The intent to delay or defraud one cred- 
itor alone in the disposal of goods by the 
debtor is sufficient ground of attachment. . 599 

Proof of a general intent to dispose of 
property to prevent a particular creditor 
from collecting his demand by legal pro- 
ceedings is sufficient proof, in an action by 
such creditor, that he is about to do so. . . . 599 
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Effect of redelivery to defendant of prop- 
erty taken on attachment under CJode Or. 

178 179 

An attachment will be dissolved where 
defendant is arrested before its return bisd 

An officer in Massachusetts seizmg prop- 
erty of a firm on a writ against one part- 
ner who has no equitable interest in such 



property is a trespasser. 
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The measure of damages for seizure un- 
der attachment of the goods of a third per- 
son is their value at the time of seizure, 
with such further damages as may be 
found to have been actually sustained by 
reason of seizure ^'■^' 

ATTOKNEY ANT> CLIBNT. 

The effort of an attorney to secure from 
certain persons, as condition to his consent 
to their appointment as receivers of a rail- 
road, a secret promise to appoint certain 
persons as chief officers thereof, is not 
alone ground of disbarment. . . . .... . ... • • oo 

A proposition by a lawyer to his client 
that he will visit, with his family, the fam- 
ily of the judge, and at such time seek to 
commit the judge in favor of his client, is 
ground of disbarment. . . . . . • • • • *so 

Inciting and encouraging chents, parties 
to a pending litigation, to influence, im- 
properly, judicial action by newspaper pub- 
lications and printed circulars disparaging 
the court, with intent to intimidate ;ffie 
judges, is ground of disbarment, though the 
attorney's suggestion is not acted upon, . d5 

An information charging such conduct 
need not state the precise mode by which 
the attorney conveyed such suggestions to 
the client • oo 

Nor is it demurrable on the ground that 
the suggestion to the client is a privileged 
communication ;•;•*•.• ^.1 

The court will uphold the proctor s right 
to costs awarded against acts of the pnnci- 
pal to his prejudice 1^7 

AVEEAGE. 

To constitute a case for general average, 
there must be a successful attempt, by a 
voluntary jettison, to avoid an imminent 
and apparently inevitable danger, in which 
ship, cargo, and crew all participate...... 277 

The word "average," when used without 
the adjuncts "general," "partial," or "par-' 
ticular," imports as well a general contn- 
bution as a particular loss 611 

A claim for general average contribution 
is but a qualified lien depending upon pos- 
session of the goods • 277 

The maritime law does not imply, on the 
part of the owner receiving the goods, a 
promise for contribution ;. 277 

The court in admiralty will not entertain 
jurisdiction in cases of general average un- 
less all the parties in interest are before it. 277 



BAIL. 

Bail residing in Alexandria county cannot 
be received in an action in Washington 
county " S09 

An allegation of citizenship is not neces- 
sary in an affidavit to hold to bail 472 

An affidavit to hold to bail in Ohio need 
not state that the affiant is a citizen of any 
other state 472 

Money voluntarily paid to a marshal in 
satisfaction of forfeited recognizances is 
not within the custody or summary juris- 
diction of the court 560 



BANKE-ITPTCY. 

See, also, "Chattel Mortgages." 

Operation and effect of bankrupt laws, 

and of proceedings thereunder. page 

The court on petition against surviving 
partners cannot take the estate out of the 
hands of the administrator of the deceased 
partner, who has possession thereof under 
the state statutes 1107, 1108 

The commencement of bankruptcy pro- 
ceedings between the time work is done or 
materials are furnished and the filing of no- 
tice of mechanic's lien does not affect the 
right of tie lien creditor. " 637 

A mechanic's lienor cannot proceed in 
the state court, after petition in bankruptcy 
is filed, without leave of the bankruptcy 
court. ;*•*,'•• 1 ^°^ 

An action of replevin against a bankrupt 
in the state court, founded upon disaffirm- 
ance of a sale of goods for fraud, will be 
enjoined pending his discharge 14 

The district court will not restrain trover 
in the state court by the mortgagee of prop- 
erty sold by the assignee without an order 
of court. .• 469 

Leave may be granted to continue suit 
pending in state courc for purposes of liqui- 
dation and to prove the debt provisionally. 431 

The court cannot release a bankrupt from 
arrest or imprisonment for a debt which is 
provable, but not proved, against his estate, 
before tiie decree and certificate of dis- 
charge. (Act ISH.)...'. 237 

A decree in mortage foreclosure made 
after the filing of the petition in bankruptcy 
in a suit commenced before such filing will 
bar the right of the assignee of the mort- 
gagor to raise the question of usury .1078 

A formal dissolution of a partnership will 
not prevent tiie operation of the bankruptcy 
act upon the nartners, so long as there are 
partnership debts and partnership assets ex- 
isting 836 



Commencement of proceedings — Vol- 
untary bankruptcy. 
A married woman may be a voluntary 

as well as an involuntary bankrupt 113 

A judgment obtained in bastardy proceed- 
ings for tiie maintenance of the child and 
a judgment for damages in an action of se- 
duction are not "debts," within section 1, 

Act 1841 617 

Motion by partner to set aside adjudica- 
tion, on the ground of fraudulent misrepre- 
sentations of his copartners, inducing him 
to join in the petition when the firm was 
solvent, for the purpose of depriving him 

of his property, denied 648 

Bankruptcy proceedings by a corporation, 
authorized by a minority of the members, 
will not be dismissed on the petition of an 
officer after the lapse of a year, as brought 
without authority, where the cotporation 
was hopelessly insolvent, and the stockhold- 
ers did not differ -as to the propriety of the 
proceedings lOO 

Involuntary bankruptcy. 

The petition must be signed by one-third 
in value of all the creditors, and by one- 
fourth in number of creditors whose debts 
exceed $250. If there are none such, or 
if a sufficient number of them do not peti- , 
tion, the one-fourth in number may be 
made up from the smaller creditors, (Act 
1874, § 12.) 988 

It is not necessary that the larger cred- 
itors should refuse" to sign; it is enpjigh 
that they do not sign ............ ... 988 

The provision of section 12, Act June 22, 
1874, as to the number and amount of cred- 
itors, does not apply to cases in which there 
has been an adjudication prior to the date 



3204 



INDEX. 



Pago 
of the act; the adjudication being a final 
judgment, beyond the power of congress to 
annul or set aside 241 

A creditor holding ample security not re- 
leased is not considered as having a prov- 
able debt (Rev. St. § 5021) 894 

Such creditor may be counted if he sea- 
sonably releases his security before the 
hearing and decision as to a quorum 894 

The claim of a preferred creditor is not 
to be reckoned in determining whether or 
not the requisite proportion of creditors 
have or have not joined in an involuntary 
petition 988 

A debt barred by the state statute of 
limitations cannot form the basis for an 
adjudication 586 

A note given in place of a lost note, which 
latter was without consideration, will not 
support a petition 595 

A creditor may allege as an act of bank- 
ruptcy the taking of property on his own 
execution in such manner as would operate 
to give preference to himself 689 

The averment of fraudulent conveyance 
in the deposition must allege or show 
fraudulent intent 96B 

Petitioning creditor, on motion, will be 
allowed to file supplemental depositions if 
those in support of tie petitionare defective. 966 

But in such case the order to show cause 
will be set aside, a new order being issued 
on supplemental depositions 966 

An amendment will be allowed to cover 
the case made by the evidence where there 
is no surprise on the debtor 698 

A substantial amendment nunc pro tunc 
going to the foundation of the proceeding, 
under section 39, Act 1867, will not be al- 
lowed 701 

The petition may be amended nunc pro 
tunc by averring that the act was done by 
a debtor "while insolvent or in contempla- 
tion of insolvency," where the facts are 
shown in the petition and by the proof. . . . 701 

The debtor may show that petitioner is 
not a creditor, and have the petition dis- 
missed 586 

Coininencement of proceedings — Acts 
of bankruptcy. 

The words "in contemplation of bank- 
ruptcy," in the act, mean in contemplation 
of committing what is made by the act an 
act of bankruptcy 701 

One engaged in a manufacture and sale 
of lumber is a "trader." (Act 1841) 672 

An assignment for the benefit of credit- 
ors under a state law is an act of bank- 
ruptcy 708, 838 

Unlawful imprisonment in a civil ac- 
tion founded on contract, submitted to 
for more than seven days before an effort 
at liberation was made, is an act of bank- 
ruptcy 24 

Maiing a transfer of property, giving a 
warrant to confess judgment, or procuring 
or sufi!ering property to be taken on legal 
process, constitute acts of bankruptcy 
when done by an insolvent or in contempla- 
tion of bankruptcy with intent to give a 
preference 698 

Giving a chattel mortgage to secure a 
pre-existing indebtedness with intent to 
delay, hinder, and defraud creditors is an 
agt of bankruptcy 672 

A confession of judgment by an insolvent 
debtor, and the levy upon and sale of his 
property, will make out a case under sec- 
tion 39, Act 1867, though the debtor did not 
know that there was such a law as the 
bankruptcy law 698 

Debtors with knowledge of insolvency are 
bound to know whether such condition con- 
tinues, and a mistaken belief that all other 
creditors have settled will not justify a 
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transfer which in fact operates as a prefer- 
ence 982 

The taking of security on making a bona 
fide loan to an insolvent, if without partici- 
pation in any intent to defraud creditors or 
defeat the bankrupt act, is valid 1179 

A suspension of payment of commercial 
paper for 14 days need not be shown to 
have been fraudulent 672 

An allegation merely that tie debtors 
"have fraudulently stopped and suspended, 
and not resumed payment of their com- 
mercial paper for a period of 14 days," is 
insufficient 268 

Assignee — Appointment and removal. 

When no creditor who has proved his 
debt appears at the time and place appoint- 
ed for the first meeting of creditors, the 
judge, or, if there he no opposing interest, 
the register, is to appoint one or more as- 
signees 11 

Property of bankrupt — What consti- 
tutes. 

A right of action in tort for fraud and 
deceit is not an asset. (Act 1867, § 14.) . . 836 

Where partners, more than four months 
before the commencement of the proceed- 
ings, transferred all their separate and 
joint property to one partner, who under- 
took to pay the firm debts, all the assets 
will be treated as the separate assets of 

that partner , 107 

All the members of a copartnership must 
be adjudged bankrupt to enable an as- 
signee to deal with the joint property of 
the firm 848 

Wife's claim. 



The wife is not estopped to claim dower 
or a homestead exemption, as against the 
assignee, by having joined in a deed set 
aside as fraudulent at the instance of the 
assignee. (Reversing 685.) 684 

Possession and custody. 

A receiver may be appointed where there 
is delay in prosecuting the proceedings 417 

Funds in the hands of an assignee in 
bankruptcy are not subject to garnishment. 958 

Exemptions. 

The bankrupt is entitled to the exemp- 
tion as allowed by the law of the state as 
existing in 1871, though subsequently, and 
before the proceedings in bankruptcy, such 
exemption was reduced. (Rev. St. § 5045.) 13 

A .pew in a church cannot be included 
in property set apart to the bankrupt as 
necessaries 241 

No exemptions can be set apart to the in- 
dividual partners from the assets of a 
bankrupt firm until all the firm debts are 
paid 838 

The individual members of a bankrupt 
fijm are not entitled to exemptions of 
household and kitchen furniture out of the 
partnership property 528 

Liens, 

The lien of an attachment in Massa- 
chusetts is not an absolute lien, entitled to 
protection, but is contingent upon the 
creditor obtaining a judgment in the 
suit '383 

A judgment upon property attached in 
Massachusetts is a lien (Act .1841, § 2) 
wholly unaffected by the proceedings in 
bankruptcy when regularly obtained be- 
fore petition, decree, or discharge in bank- 
ruptcy 383 

A mechanic's lien given by the local 
law is not opposed to the bankruptcy 
acts 637 

The assignee stands in the place of the 
bankrupt, and takes only the property 
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which he had, subject to all valid claims, 
liens, and equities ,...lllo 

A chattel mortgage, though not re- 
corded, as required by the state law, is 
good against the assignee in bankruptcy, 
in the absence of actual fraud o, liz, llltj 

The rule in Iowa that an unrecorded 
mortgage, where the mortgagor retains 
possession, is valid against attaching cred- 
itors with notice of its esistence at any 
time before levy, applies equally to an 
assignee in bankruptcy. (See, also, 114.). . /Ob 

A mechanic's lien given by the state 
law will be protected by the bankruptcy 
court, but only after discontinuance of 
proceedings in the state court.... oSl 

On a contract not completed when pe- 
tition was filed, a pro rata allowance omy 
will be made. For work done afterwards 
nothing is allowed :•••*• ^° 

A decree in a contest between -the as- 
signee and the claimant on a reference 
as to surplus proceeds of a foreclosure 
sale, declaring claimant's mortgage to be 
in fraud of the act, hdd binding m uie ^ . 
bankruptcy proceedings ll« 

Sale. 

The court has full power to order the 
sale of incumbered assets in such manner 
as it chooses to direct ...• i -^'* 

Where the court, under a mistake or 
facts, has ordered a sale of land as being 
without value, and to clear the title, it, 
on petition of the injured owners, will di- . 
rect a sale to be set aside and the deeds 
canceled • 
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Proof of debts. 

Judgments in actions, whether arising 
ex delicto or es contractu, are provable 
debts. (Acts 1841.) • •••••••• ^3* 

One who has been garmshed and de- 
faulted, and subsequentiy declared a 
bankrupt, is not a debtor of the garmsher, 
so as to make his claim provable as that of 
a creditor 176 

Only such debts as exist at the time of 
filing the petition are provable ". . 766 

A demand for rent accruing after the 
bankruptcy is not provable 220 

A deficiency in rent arising out of a re- 
letting by the landlord for default in pay- 
ment of the rent, after the bankruptcy of 
the tenant, under the conditions of the 
lease, is not provable ; ood 

Brokers holding stocks on a margin at 
a profit when the petition was filed who 
hold for an unreasonable time, and sell on 
a decline, without notice, cannot prove a 
claim for differences .Uby 

A preferred creditor cannot prove his 
debt, or any part of it, until he has volun- 
tarily or by compulsion surrendered his 
preference • • • • • - • ••••••*•• ^°^ 

A mere repayment to the debtor, after a 
petition in bankruptcy is filed, cannot 
take the place of a surrender to the as- 
signee • .........988 

A creditor whose preferences have been 
set aside may prove his whole debt in the 
absence of actual fraud •. •• 988 

Where the transferee has not acted m 
good faith, he will not be allowed 
amounts which he paid to obtain the bene- 
fit of the transfer. . . . . - . . . . • 454 

A deed of mortgaged land to the mort- 
gagee, where the mortgage amounts to 
more than its value, cannot be a prefer- 
ence; and the mortgagee, in giving up the 
deed, is entitied to prove the balance of 
his debt .,...._......,. 689 

A creditor offering to relmqmsh his 
priority, obtained by the levy of an execu- 
tion before knowledge of the insolvency, 
may prove his debt oS9 
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A transfer of property by an insolvent 
trader to a person who had reasonable 
cause to believe such insolvency, when 
made with intent to give a preference, 
precludes the transferee from proving his 
debt • ^^ 

A creditor receiving a fraudulent pref- 
erence from the firm of A., B. «& O. is not 
barred from proving another debt against 
the firm of B. & G •-• ^° 

A creditor who has received a fraudu- 
lent preference cannot prove his debt after 
the assignee has obtained a judgment 
against him setting aside the preference. . 742 

One who, knowing that the bankrupt 
could not pay his debts without help, 
loaned him money, and subsequentiy took a 
chattel mortgage for his entire stock of 
goods, to secure payment of the judgment 
confessed on the debt, is not entitied to 
prove his debt, though he surrender 
the security 139 

The amount of a debt, after deducting 
the value of real estate mortgaged to se- 
cure it, and the value of chattels acquir- 
ed from foreclosure of a chattel mortgage, 
may be allowed 738 

Where the bankrupt has ^ven a mort- 
gage to secure accommodation notes and 
indorsements by the mortgagee, the hold- 
ers of the pai)er are entitied to prove the 
balance of their debt after sharing pro 
rata in the proceeds of the mortgaged 
property 1116 

Where proof of an indebtedness has 
been disallowed, a retransfer of collaterals 
wiU not be ordered : 1120 

A deposition to a proof of claim in in- 
voluntary bankruptcy must shtrw whether 
the claim is secured or unsecured 966 

The order to show cause why the proof 
of debt should not be vacated on objec- 
tion by a creditor must be made by the 
court, and not by register 235 

The district court has power to set 
aside a verdict found under section 4, Act 
1841, and to order a new trial in conso- 
nance with the rules upon which such new 
trials are granted in courts of law 600 

Payment of debts : Priority : Dividends. 

The state has no claim to priority 
against a bankrupt bank in which the 
warden of a penitentiary deposits funds in 
his own name, he being liable to the state 
on his bond. (Reversing 579.) 576 

Judgment obtained in Georgia field not 
entitled to priority where there was a fail- 
ure to make levy for seven consecutive 
years after 1860 696 

Firm creditors are entitied to preference 
out of partnership assets 129 

Provisions of section 14, Act 1841, re- 
lating to tiie settiement and distribution of 
assets in cases of partnership, are in affirm- 
ance of the principles on which equity pro- 
ceeds 129 

The fact that a member and his share of 
property of an old firm went into a new 
firm, which became bankrupt, does not give 
the old firm creditors a right to payment 
out of the assets until 'after the new firm 
creditors are satisfied and the accounts are 
adjusted between the partners 757 

The interest of members of a bankrupt 
firm, as individuals, in the partnership 
iJroperty. is an interest in the surplus only.. 528 

On a claim by one member of a syndicate 
of banking firms against the estate of a 
bankrupt member, tiie court will examine 
into the accounts of all the members, in or- 
der to make a definite allowance against 
the bankrupts estate 427 



Examination of bankrupt, ete. 

An order for examination may be grant- 
ed a creditor (Act 1867, § 26), notwith- 
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standing the election of a trustee and com- 
mittee of creditors under section 43 418 

It is the duty of the bankrupt to disclose 
whatever the parties interested may be con- 
cerned to know regarding his debts, busi- 
ness, or estate 41fj 

Bankrupt compelled to answer questions 
relating to matters transpiring prior to the 
time when the creditor's debt was contract- 
ed , 711 

Questions asked the bankrupt's wife as 
to the incumbrances upon her property held 
pertinent and proper 712, 714 

Questions relating to the amount of and 
derivation of the property of the bankrupt's 
wife Jield pertinent and proper 712, 714 

A witness summoned for examination 
(Rev. St. § 5087) is not a "party," and is 
not entitled to counsel, or to take the opin- 
ion of the court upon matter arising in the 
proceeding 252 

A creditor is not entitled to interfere or 
be represented by counsel, not being a 
"party" to the proceeding 252 

An attorney who has no authority to ap- 
pear in a proceeding instituted by the as- 
signee cannot be heard to question the au- 
thority of the attorney who appears in such 
proceeding as counsel for such assignee. , 252 

An attorney other than the duly-appoint- 
ed attorney may appear as counsel for the 
assignee in a particular proceeding pending 
in court 2o2 

The bankrupt may not consult with Ids 
counsel before answering interrogatories, 
except by permission of the register 116 



Costs: 'Fees: Disbursements. 

The dismissal of a bill by the assignee to 
set aside preferences as fraudulent, where 
the construction of the statute was doubt- 
ful, should be without costs 125 

Liability for register's charges and for 
costs of purchaser on a sale and resale by 
the assignee of property claimed by a mort- 
gagee 112 

The bankrupt's attorney is entitled to an 
allowance for services in securing exemp- 
tions which were rejected by the assignee. . 239 

Assignees under the state law cannot re- 
ceive allowance for attorney's fees, nor 
compensation for their own services, where 
the debtor has been adjudged a bankrupt. 21 

The court may allow a debtor the ex- 
penses of his unsuccessful defense of the 
petition 239 

Petitioning creditors are not allowed re- 
tainers paid their attorneys or for services 
rendered after the adjudication 240 

The assignee is liable for full rent of 
premises occupied by him under an unex- 
pired lease by the bankrupt, and ttie land- 
lord has a lien on the goods on the prem- 
ises 220 

Right of assignee to expenses of caring 
for the property and effecting a sale and 
opposing a resale - 112 

Marshals must present vouchers for 
items charged in their accounts, or produce 
satisfactory reason for their absence 240 

Allowance to marshal.for a storekeeper. , 240 

Discharge — Proceedings to obtain. 

Application must be made before the 
final report and discharge of the assignee. . 885 

The oath of conformity (Rev. St. § 5113) 
may be taken before any register or any 
court commissioner at any place within the 
district of such register or commissioner. 
Such oath is evidence within Rev. St. § 
5003 236 

Opposition : Acts barring. 

The filing of an opposition to a bank- 
rupt's discharge is the commencement of an 
individual proceeding. 793 
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A power of attorney under form No. 26 
held not to authorize the filing of an op- 
position to the discharge. 793 

_ A creditor must prove his debt before' ij'e^ 

ing entitled to be heard. (Act 1841.) 12 

Both the bankrupt and creditors who 
have duly come in under the law may con- 
test the right of a creditor who has not 
proved his debt to oppose the bankrupt's 

discharge ^ _ , 22 

The specifications filed against * the ' dis- 
charge must set out the particulars of the 

bankrupt s offenses 267, 304 

A specification which simply charges that 
the bankrupt concealed his estate and ef- 
fects, and concealed and removed, altered, 
and destroyed the books and writings relat- 
ing^ thereto, is insufficient 267 

Transactions occurring before the passage 
of the bankruptcy act may be specified as 

grounds of -opposition siO 

A preference cannot be set up in bar of 
the discharge where the creditor abandons 
his security, and is admitted to prove the 

debt (Act 1867, § 23.). ..."...... 312 

Where an assignee under a voluntary 
general assignment by partners sets apart a 
portion of the assets as exemptions to one 
of the partners, a discharge was refused 

such partner §33 

The want of proper firm books of account 
will bar a discharge to a partner in a firm 

of tradesmen. 33 

"Tradesman," as used in section 29, Act 
1867, does not mean "trader," as used in 
the large sense of the old bankrupt law. . 614 

A farmer who occasionally buys and 
sells horses, cattle, and hay is not bound to 

keep books as a tradesman. 614 

On a sale of firm assets to a new firm 
formed by taking in a new partner, the 
transaction must be entered upon the books 

of the old firm 33 

A discharge will be denied until the 
amendment of the schedule so as to set out 
an interest in expectancy omitted by the 

bankrupt 304 

The case will be referred back to the reg- 
ister where the bankrupt has omitted from 
his schedule, as outlawed, claims of credit- 
ors who had no notice of the proceedings. .1066 

The refusal of a judge to discharge a 
debtor, if the proceedings were irregular, is 
no bar to his discharge upon a subsequent 

application 304 

All the orders and proceedings must be 
by the judge to whom the application is 
mjide 30J 



Scope and effect. 



A discharge on proceedings in involuntary 
bankruptcy against one partner alone wiU 
relieve him from payment of a firm debt 
only if there was no copartnership property 
at the time it was granted Si8, 850 

Prohibited or fraudulent transfers. 

The payment of a note by one who guar- 
tied it after maturity held not to be a pay- 
ment for the benefit of the indorser within 
section 35, Act 1867 531 

A surety on a bond for performance, prior 
to its forfeiture, is not under liabilitv for 
his principal, within section 35, Act 1867. . 531 

An adjustment between an insolvent 
debtor and creditor, not followed bv any 
actual change or transfer of property, 
rights, or credits, to the prejudice of other 
creditors, is not contrary to the bankrupt 
act, but is not binding on "the assignee. . . . 248 

A mortgage by an insolvent corporation 
to secure a loan is not affected by the fact 
that it was intended as an unlawful pref- 
erence, if such intent was not carried out. . 531 

An intent to prefer individual creditors 
over persons who might charge the debtor 
with the statutory liability for the debts 
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of a corporation is not an intent to defraud 

creditors • • • • • • • • • • ^^^ 

A mortgage to secure future advances, 
made more than two months before petition 
filed, is operative as to all advances made 
in good faith before the filing of the peti- 

^ Where' the 'legal 'and tiie' illegal consider- 
ations which entered into a naortgage are 
clearly separable, it will be held void only 

in part OtSi., i^o 

The fact that part of the consideration 
for a mortgage was the obtaining of a 
preference will not taint the security as to 

other legal considerations • • 

A debtor known or believed to be em- 
barrassed is not disabled from making a 
fair and honest sale of his property ^^ith a 

view to keep out of bankruptcy llbd, llti4 

A deed to a purchaser for value will not 
be avoided unless it is shown that he had 
reasonable cause to believe that the vendor 
intended to contravene the bankrupt act. .11S4 

A general oral understanding, entered 
into when a debt is contracted, to give s^ 
curity when required, will not render valid 
a mortgage which operates as a preference.. 
A transfer of assets of an insolvent firm 
to one member will not be sustained where 
its efiEect is to give a preference to one 

class of creditors • • • • • • • • • • -^^ 

One borrowing money from the bank- 
rupt after petition filed, and before adjudi- 
cation, is liable therefor to the assignee.;- ma 

The preference to a creditor, to be void 
under either section 35 or section ^9, Act 
ISfiT. must be made within four months of 

the filing of the petition :"-i V. ' -^^ 

A convevance by a solvent grantor ot his 
entire property, on an agreement that the 
grantee shall pay his debts and support him 
for life, is not, per se, fraudulent and void 

as to creditors ...••. • • • • • °^ 

A sale by one partner to his copartner 
when the firm is insolvent and on the eve of 
bankruptcy will be set aside in favor of 

firm creditors. (Act 1867, § 35.) . . . . . 378 

Where the giving of a note and mortgage 
to holders of a cheek is shown to havebeen 
made out of the ordinary course of business, 
the burden is on defendant to show the 
validity of the transaction Ho 

Suits in relation to tlie estate. 

All suits in relation to the bankrupt's 
estate should be brought in the name of the 
assignee. To a suit in the name of the 
bankrupt, defendant may plead the appoint- 
ment of tlie assignee in abatement 41^ 

The assignee may attack conveyances as 
in fraud of the creditors, though such cred- 
itors are creditors at large / • l* * '"" 

The assignee may attack as fraudulent a 
conveyance made by the bankrupt whenever 
creditors could do so ,••••"," 

An assignee who sues to recover the value 
of property alleged to have been conveyed 
by the bankrupt as an illegal preference un- 
der the bankrupt act cannot recover, on the 
ground that the conveyance was void at 
common law or under the state statute. . . . 

A bill for an account filed by an assignee 
of two insolvent partners against a solvent 
partner may be retained until the receiver 
has reported a settlement of all other de- 
mands against the firm. 

In a suit to set aside a sale as fraudulent 
(Rev. St §§ 5128, 5129, as amended June 
22, 1874), knowledge by defendant that the 
sale was in fraud of the act must be aver- 
red and proved. • • 924 

An assignee for creditors who receives the 
assigned property before proceedings in 
bankruptcy is not liable in trover where he 
sells the same, and pays over the proceeds 
under order of the state court, before suit 
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brought against him by the assignee in 
bankruptcy •.•%••-, :"V 

Remedies of the assignee m bankruptcy to 
recover property from the assignee for cred- 
itors under the state law - . . 7uo 

The two-years limitation for suits hy or 
against the assignee (Act Aug. 19, 1841, 
§ 8), has no reference to suits growing out 
of dealings of the assignee with the estate 
after it comes into his hands, but only to 
suits having reference to rights existing 
prior thereto ^* 



Keview. 

On petition for review of the finding of 
the district court on a matter of fact, the 
burden is on the petitioner to show that 
the evidence cannot support the finding. ... 6 

The statements in a petition for review, 
like those in any other pleading, must be 
taken as true on demurrer, and, if sufficient, 
the decree below reversed . . . . • • • • • • • ^o^ 

An appeal under Act March 2, 1867, § 8, 
Willi be dismissed for failure to comply 
with the provisions in regard to entering 
the appeal, or the provisions of general or- 
der No. 26 in regard to filing the appeal, 
and setting forth a statement in writing 
of the claim 48 

Arrangement witli creditors. 

The burden is on the acting parties to 
show that all the creditors consented to dis- 
criminations in payment of claims 982 

The trustees, under direction of the com- 
mittee, can wind up the estate, or they 
may be restricted to the more limited pow- 
ers and duties of ordinary assignees. (Act 
1867, § 43.) ;■*■•'•'' 

The trustee, as well as the tcreditors and 
court, are bound to accept the direction of 
the committee as conclusive, in the absence 
of fraud ^20, 431 

. BANK.S Ain5 BATJKING. 

See, also, "Courts;" "Tasation;" "Usury." 

A bank can justify its payment on the in- 
dividual check of a member of a firm, of 
funds deposited in the name of the firm, 
only by showing that the money thus drawn 
was applied to the use of the firm 4^, 49iJ 

The burden is on the bank to show the 
assent of the partnership to charge up to 
its account the individual note of one of 
the partners 493 

BHili OF LADING. 

See, also, "Affreightment;" "Carriers;" "Char- 
ter Party;" "Shipping." 

The proper mode of proving the esecu- 
tion of a bill of lading considered 178 

The assignment of a bill of lading passes 

the property in the goods, and advances 

subsequentiy made to the consignor on the 

transmission of the goods are not a lien 

them 996 



706 ou 



606 



A vessd giving a clean bill of lading for 
a specified number of bushels of corn is lia- 
ble for any deficiency, although she proves 
that she delivered all she received 797 

Blowing of a vessel is a peril of the sea. 877 

The exception of "any act, neglect, or de- 
fault whatsoever" of the master or mar- 
iners, and of liability of leakage or break- 
age ^'when properly stowed," does not ex- 
empt the vessel from responsibility for leak- 
age and breakage from bad stowage by the 
master or mariners 143 

A bill of lading acknowledging receipt, m 
good order and condition, of casks contain- 
ing bristies, covered with matting, "weight 



1208 



JNDES. 



Page 



and contents nnknown," is no admission as 
to the condition of the goods heyond that 
visible to the eye or apparent from hand- 
ling -1^73 

In such case the hnrden is on the shipper 
to prove the contents, and their condition 
at the time of shipment 178 

Otherwise, where the external covering is 
damaged when delivered, so as to account 

for an injury to the contents 178 

_ Under a bill of lading of a cargo of gran- 
ite blocks, silent as to delivery, the con- 
signees are bound to discharge the cargo in 
the usual way with reasonable diligence. . 468 

Ihe consignees of a cargo of granite 
blocks are not liable for demurrage where 
the discharge is delayed for several days, 
owmg to the prevalence of an epidemic 
among horses, where they used reasonable 
diligence 40g 



In Pennsylvania the equity follows a 
promissory note into the hands of an in- 
doreee, unless dated at Philadelphia, and 
made uavaMo "wifTimi*- ^af«^^^^^i^^» 
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BILLS, ]SrOTBS, AISTD CHECKS'. 

What law governs. 

Notes dra.wn, dated, signed, and indorsed 
at ir'hiladelphia, where drawers and in- 
dorser resided, delivered and discounted in 
rsew York, are governed by the laws of 
New York. ., , 333 

Validity. 

A mere moral consideration is not suffi- 
cient to support a promise to pay 595 

A gift, though expressed in a note, is 
not a sufficient consideration to support 
a promise to pay 595 

A note imports a consideration 391 

The addition of "and Company," to the 
signature of a note after the maker had 
taken m a partner, made with the consent 
of all parties, will make the note binding' 
agamst the firm ° 923 

Indorsement and transfer. 

The right to the funds of the drawer in 
the hands of the drawee is vested in the 
indorsee of the bill, though the same is not 
accepted, and such funds are not subject 
to attachment after suit commenced against 
the drawee by the indorsee in the name of 
the payee 

A merchant purchasing a note at* heavy- 
discount, after learning of insolvency of 
payees, is not a bona fide holder as against 
previous hen of judgment creditor's bill. .. 

One receiving note in satisfaction of an- 
tecedent debt is a holder for value. ...... 954 

A creditor to whom a note is given with 
directions to collect it and to retain the sur- 
plus, where the debt is afterwards settled, 
IS not a holder for value 954. 

By the commercial law, a negotiable 
promissory note, received in payment of a 
pre-existing debt, bona fide, and without 
notice, is not subject to the equities be- 
tween the original parties as an accommoda- 
tion note, though the rule in New York be 
otherwise 

Where such note is accepted as payment 
on raise and fraudulent representations of 
the assignor as to its making, and the re- 
sponsibility of the parties, the original debt 
is not extinguished ggi 

The holder of negotiable paper which is 
proved to. have been put in circulation by 
fraud must show that he is a bona fide 
holder for a valuable consideration 954 

An unauthorized transfer, to a bona fide 
purchaser, of certificates of a public debt, 
indorsed in blank to facilitate partial pay- 
ment^ and exchange for other certificates, 
vests an absolute title in the purchaser. . . .*194 

The words, "without defalcation," do not 
prevent the maker of a Pennsylvania note 
from showing fraud in the payee in obtain- 
ing the note , . £12 
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™a^e payable "without defalcation"'. 212 

rhe holder of a bill before protest is 
not aftected by a settlement between the 
drawer and payee 6S3 

A payee of a promissory note indorsing it 
atter dishonor is considered a drawer, and 
IS not liable to the indorsee without demand 
and notice ggo 

Informality in a transfer of a' note from 
a corporation to a hona fide holder heU to 
be cured by a written indorsement of the 
note, before maturity, by the president 
with the consent of the directors 480 

The holder of a note cannot fill in the 
Dlanks in an indorsement in blank by a 
third person, written over the name of 
the payee on the back of the note 449 

The bona fide holder of a note given to 
a railroad company as subscription for 
stock may enforce it without regard to ex- 
isting equities between the original parties. 

Demand: ITotiee: Protest. 

An indorsee is not liable on a demand 
note where no demand is made within 
four years 773^ 

Days of grace are not allowed on 'pVo'miV- 
sory notes 3^]^ 

■^ ^rawer having no funds in the hands 
of the drawee is not entitled to notice of 
nonpayment , , _ ^ 683 

If a note fall due on Saturday, and' pay- 
ment be demanded of the maker on that 
day, notice to the indorser on Monday is 
not too late , . 

Notice is sufficient if it describe the' 'n'o'te 
so that the indorsers must know it, and 
state that payment was demanded and pro- 
test made, and that the holders look to 
the indorsers for payment 477 

Memorandum in a notary's book of d'e^ 
mand and notice, supported by testimony 
as to his practice in making demand and 

giving notice, is competent evidence 694 

Payment. 

The United States may recover back 
money paid by its assistant treasurer for 
the redemption of forged treasury notes or 
treasury notes which, being printed by the 
treasury department and ready for issue 
were not in fact issued .*43S 

Release or discharge of indorser. 

Indorsers are discharged where time is 
given for a valuable consideration 477 

The indorser of a promissory note is dis- 
charged by plaintiflE's giving the maker 
time to pay by installments 497 

The liability of an indorser, after waiver 
of demand and notice, is fixed, and is not 
discharged by the subsequent guaranty of 
payment by a third person 531 

Actions on. 

A suit may be prosecuted against two 
of three joint indorsers found within the 

district. (Act Feb. 25, 1839.) 479 

, In an action by the payee of a bill hav- 
ing two subsequent indorsements in full 
plaintifE need not show a new assignment 
to himself. 

The holder of a negotiable note, being 
the payee, may strike out all indorsements, 
and bring the action in his own name 

A plea that the note had been assigned 
should be supported by some proof that 
the right was in the assignee 

An indorsement in full cannot be etruck 
put at the time of trial, so as to enable the 
indorser to recover on the bill., 

In an action upon protest for nonpay- 
ment, it is not necessary to show a protest 
for nonacceptance, nor to give notice of 
nonacceptance gg3 
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A special custom to demand payment 
on the day after the last day of grace 
may be given in evidence without bemg 
averred in the declaration • • 6"'* 

In an action of an indorsee against the 
maker on a promissory Siote, declarations 
of payee before he parted with it are com- 
petent evidence for defendant -^1^ 

As between the parties to a note, parol 
evidence is admissible to show that there 
was no consideration, and defendant did 
not indorse the note to give it credit. . . . 544 

The recovery on a note for a certain sum 
of money, to be paid in sugar, must be for 
the sum of money mentioned, though by 
the law of the place the note must be 
paid in suuar • ""jO 

Exchange is to be settled at the rate 
prevailing at the time of the verdict S72 

Interest before judgment will not be al- 
lowed where, by the law of the place 
where the note was made, no interest is 
payable until judgment is obtailied 650 

Interest customary at Canton may be al- 
lowed upon a note executed there 675 

BONDS. 

See, also, "Municipal Corporations;" "Eail- 
road Companies," 

An action will not lie, until the end of 
the term, for breach of a bond condition- 
ed that defendant shall conduct a certain 
manufactory for a certain time, and keep 
an exact account, and deliver to plaintifE 
one-tenth of the product when demanded... 616 

Where a claim arising out of bireach of 
a bond is a stale one, plaintiff will be held 
to strict proof of damages 616 

Belief which defendant might have in 
a court of eduity cannot affect the deter- 
mination of an action at common law up- 
on a bond * 942 

BOTTOMRY AND RESPONDEN- 
TIA. 

The defense to a bottomry bond, given 
in consideration of the obligee's assuming 
the vessel's debts, that the debts were not 
satisfied, must be clearly made out. 16 

The libelant on a bottomry bond must 
prove, by other evidence than the bond, 
the loaning of the money and the making 
of the repairs, etc., and the necessity of 
the repairs and the hypothecation., 781 



Bounties. 



See "Fisheries.' 



BRIDGES. 

See, also, "Navigable "Waters." 

Act 111. Jan. 26, 1847, relating to bridge 
over Illinois river, construed 191 

CARRIERS. 



See, also, "AEEreightment;" "Bills of Lading;" 
"Charter Party;" "Eailroad Companies." 

Where there is no qualification agreed 
upon, or established by custom or usage, 
seagoing vessels are liable as common car- 
riers, and bound to deliver the cargo as 
received, unless prevented by act of God 
or public enemies 877 

A carrier cannot, by contract, relieve 
himself from responsibility for .the negli- 
gence of bis servants, because such a con- 
tract is unreasonable and contrary to pub- 
lic policy 143 



Page 

A carrier, upon delivery of only a part 
of goods shipped under one complete con- 
tract, is only liable for the part not deliv- 
ered, unless the consignee, within a rea- 
sonable time after discovering the defect, 
tenders the goods already delivered 309 

Where part of the goods delivered are 
destroyed by fire, the consignee should in 
like manner tender the part not de- 
stroyed •. 309 

A general ship is liable for the injury to 
flour from the effluvium from turpentine 
carried in the cargo, in the absence of an 
established usage to carry such articles 
in the same cargo. 152 

Where "perils of the seas" is relied on 
as a defense, the carrier must show that 
the damage arose from a sea peril. It is 
not enough to show that it might have 
arisen from such cause. How such proof 
may be made. 231 

The measure of damages for an injury 
in transit is the difference between the 
market value if sound and the value in 
the unsound condition at the time when 
goods should have been delivered.. .152, 233 

The carrier's liability for damages is 
not affected by the conduct of the con- 
signee in holding damaged goods 233 

The ship's liability is not affected by pri- 
vate contracts between the shipper and 
strangers for the purchase and sale of the 
goods 233 

Method of ascertaining damages for de- 
lay in the arrival of goods shipped, where 
there was no market quotation on the day 
on which the goods should have arrived. . 150 

The right to freight and the lien there- 
for is not affected by a contest between 
the consignee and another as to ownership 
of the cargo, as that a cargo of guano was 
tortiously taken from intervener's land. . . . 764 

Cargo is not divested of a lien for 
freight by merely being discharged into a 
warehouse, and placed with the consignee.. 761 

Owners of a freight train are liable for 
carelessness in loading causing injury to a 
passenger in anotlfer train 1002 

CHARITIES. 

A devise of lands in trust for the forma- 
tion and support of a home for aged, in- 
firm, or invalid men, with a provision for 
its perpetuation by bequests of its inmates, 
held valid as a charitable use 807 

CHARTER PARTY. 

See, also, "Affreightment;" "Bills of Lading;" 
"Carriers;" "Shipping." 

Under a charter ijarty to furnish a car- 
go of salt at a certain port to be purchased 
by the master with the vessel's funds, the 
charterer takes the risk of there being salt 
at such port to make up a cargo 697 

The master is not bound to wait for a 
cargo when there is no hope of obtaining 
any 697 

The master is not bound to purchase oth- 
er goods at his own expense, or to go to 
other places to obtain the salt, to diminish 
the loss to the charterer 697 

A contest between the consignee and a 
third person as to the ownership of the ear- 
go does not put in operation a clause 
giving the charterer the right to retain 
freight moneys in case of rival claims 
thereto 764 

CHATTEL MORTGAGES. 



See, also, "Bankruptcy;' 
ances." 



"Fraudulent Convey- 
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A chattel mortgage, valid as between the 
parties, though not filed as required by the 
state law, is good as against the assignee . 
in bankruptcy of the mortgagor. . .3, J12, 1116 

Creditors who have not by judgment and 
execution obtained a specific lien cannot 
attack a chattel mortgage as hot accompa- 
nied by delivery and change of possession 
of the property mortgaged (3 Rev. St. N. 
Y, p. 222, § 9), and the assignee in bankrupt- 
cy of the mortgagee has no greater right. . 114 

CIVIL EIGHTS. 

Act March 1, 1875, so far as it seeks 
to inflict penalties for the violation of 
rights of citizens of a state, as distinguish- 
ed from citizens of the United States, is 
unconstitutional 946 

Denial of privilege of using public con- 
veyance, where not on the ground of race, 
color, etc., does not subject to the penalties 
of such act 946 

COLLISION-. 

Nature of tlie liability — Contributive 

fault. 

The want of a light on board of a vessel 
colliding with another, anchored at night 
in a channel of a river without a light or 
lookout, cannot affect the case 18 

The keeping of schedule time will not 
excuse a ferryboat starting from her slip 
at such a time as to endanger collision with 
another vessel 181 

An erroneous order, given in the confusion 
incident to sudden peril, is not a fault 153 

Where vessels come suddenly and with- 
out warning into imminent peril, the nec- 
essary uncertainty and confusion must be 
considered in determining whether the 
management is blameworthy 181 

Bules of navlgration. 

Rules and regulations for^ landings made 
by Mississippi towns, when authorized by 
state laws, will be enforced in federal 
courts 94X 

Libelant landing his flat boat on Mis- 
sissippi river, in accordance with local 
rule, held not guilty of negligence 941 

Sail vessels meeting. 

When it is doubtful which of approach- 
ing vessels close hauled on opposite tacks 
is to windward, the vessel on a starboard 
tack should keep her course 1100 

Change of course of vessel close hauled 
meeting another sailing free, held excused 
by nearness of danger 952 



Steam, vessel meeting sail vessel. 

Though in dangerous proximity, the sail 
vessel, in ordinary circumstances, must 
keep her course .... 565 

The sail vessel must change her course 
if, by so doing, she can prevent a collision 
otherwise inevitable 565 

The sail vessel must change her course 
when hailed from the steamer where 
holding it would drive the steamer into 
danger to avoid her 565, 837 

A large and swift steamer attempting 
to pass dangerously near a sailing vessel, 
takes the risk of the helmsman losing his 
presence of mind , 173 

Steamboat is in fault in undertaldng to 
pass sailing vessel in a channel so narrow 
that she must come within 15 feet of the 
latter, when, by stopping a short time, she 
could have passed in a wider channel. .... 173 

Steamer hdd in fault for collision with 
boats holding seine towed astern of a fish- 
ing schooner caused by a change of course 
by the latter made in extremis.... 173 



Tugs and tows. pagj, 

Tug Jield prima facie liable for collision 
between tow and vessel at anchor at a 
place where the river was three-fourths of 

a mile wide 935 

Where the persons^ in charge of a tug 
and tow jointly participate in their con- 
trol and management, the vessels are joint- 
ly liable for an injury to a third vessel.. . 59 

Vessels moored, etc. 

Steamship Jield in fault for setting her 
screw in motion while in a slip, and in not 
keeping a watch, and liable for damages to 
canal boat drawn by suction and sunk. . . 141 

A bark with stern extending beyond the 
end of the pier Jield solely in fault for col- 
lision with large steamer cautiously work- 
ing into her berth at an adjoining pier. . 584 

Steamer Jield liable for collision with ves- 
sel at anchor in a proper place, caused by 
grounding in an attempt to pass on the 
wrong side 228 

Speed: Fogs. 

Steamer in fog must keep her headway 
under a command sufficient to stop within 
such distance as other vessels can be seen, 
on the assumption that the latter will do 
their duty in apprising her of their 
proximity 153 

A propeller of 1,400 tons burden on 
LaJ^e Huron, in a dense fog, should have 
twoii wheelmen and two experienced look- 
outs 153 

Lights; signals, etc. 

A vessel at anchor in a channel of a river 
is liable for all damages caused solely by 
her want of a light or lookout 18 

A vessel which is in fault in not com- 
plying with the statute regulation as to 
lights takes the hazard of mistakes made 
by other vessels as to her true character. . 362 

In such case the burden is on the steam- 
er which failed to carry the proper lights 
to show the other might nevertheless, by 
ordinary care and skill, have avoided the 
collision 262 

Officers ; lookouts, ete. 

The chief officer, in a fog, should be so 
placed that he can have instant access to 
and command of the signals to the en- 
gineer 153 

A tug whose chief officer also acts as 
wheelsman is insufficiently manned, re- 
gardless of the custom of the waters, and 
every doubt as to her being in fault will 
be resolved against her. 59 



Particular instances of collision. 

Between schooner and bark at sea, 
where the latter, sailing free, failed to 
keep oflE 90T 

Steamboat Jield liable for collision with 
flat boat at Mississippi river landing 941 

Between steam vessels on crossing 
courses, where one stopped and backed and 
the other failed to keep her course, as re- 
quired by the rules 603 

Between steamers on Long Island 
sound, one of which was misled by the 
lights of the other, which did not comply 
with the statute *362 

Between two steamers in the night, meet- 
ing nearly end on, where one was with- 
out a lookout, and failed to stop and re- 
verse, and starboarded instead of port- 
ing 200 

Between steamers approaching guard- 
ship on parallel courses,* where there was 
an absence ■ of lookout and change of 
course 950 

Between propeller at pier and schooner 
entering the basin, where the latter would 
have hit the face of the pier had the pro- 
peller not been there 574 
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An omission to state in the libel material 
fact peculiarly within the knowledge of 
the opposite party, if without design, is not 
prejudicial ., ov 

Libelant must not only show his ves- 
sel to be clear of blame, but must show 
that the loss was caused by the fault ot 
the other ^9^' °*^° 

A vessel shown to be negligent must be 
held to clear proof of contributing fault m 
the other vessel ,"\',"-'l't' 

Witnesses to a collision should not be 
impeached because of different statements 
of attendant incidents 00° 

Where there is an irreconcilable con- 
flict of evidence as to whether there was 
any collision, libels for the loss will be 
dismissed ^^^"^ 

Bule of damages. 

The market value just before the col- 
lision, in the ordinary course of sales, is 
lie measure of damages in case of total 



loss. 



160 



Recovery is limited to the amount of the 
interest of the owner in the vessel and her 
freight pending at the time of collision. 
(Act 1851.) .•••• • 412 

The value of the vessel at the time and 
place of loss, in the local currency or its 
equivalent, will be allowed 74d 

The damages where the value of the 
injured vessel is reported at a certain 
sum, "in gold, or Canadian currency," are 
to be estimated at the value of such sum 
in United States notes 642 

A fraudulent attempt to charge for re- 
pairs not made necessary by the collision 
will not prevent recovery of true amount 
of damages, but the court may deny inter- 

ggt "61 

An allowance made to salvors held prop- 
erly included in the decree 907 

Probable future expenses of earning 
freight should be deducted loO 

Reasonable apprehension that all efforts 
to save the vessel injured will be unavail- 
ing and perilous will excuse abandon- 
ment » • •'■"^ 

Division of damages. 

The rules and authorities governing the 
apportionment of damages for collision In 
cases of mutual fault, inscrutable fault, 
and inevitable accident, elaborately re- 
viewed 195 

Damages will be equally divided where, 
owing to conflicting and uncertain evi- 
dence, the fault cannot be fixed 195 

The uncertainty as to the degree of 
fault and its consequences, where both ves- 
sels are chargeable, brings the case with- 
in the reason of the rule of apportion- 
ment ^^43 

The damages will be divided where a 
tow on the Niagara river was separated 
from the tug, through negligent naviga- 
tion of the tug, and drifted over the falls, 
because it had no anchor on board. ....... 743 

Costs. 

Where a libel is dismissed for failure to 
prove fault, no costs will be awarded 
against hbelant where there was strong 
probable cause for the action, and the libel- 
mg vessel sustained the greater injury. . 558 

COMMISSIONERS. 

The commissioner has no power to direct 
the warrant to be returned before another 
commissioner 816 

When performing the duties of a ref- 
eree, a commissioner is entitled to master's 
compensation S83 



CONSTITUTIONAIi LAW. 

Pago 

A State statute regulating oyster fish- 
eries is not repugnant to the power grant- 
ed to congress to regulate commerce.... 546 

A state statute prohibiting nonresi- 
dents from gathering oysters in any of the 
rivers, bays, or waters in the state is not 
repugnant to Const. IT. S. art. 4, § 2 54b 

A state statute regulating oyster fish- 
eries, and providing a punishment for a 
violation thereof, is- not repugnant to 
Const. IT. S. art. 4, § 2, extending the 311- 
dicial power of the United States to all 
cases of admiralty and maritime jurisdic- 
tion .-■• ^^^ 

A small steamer whose route was wholly 
within the state, though engaged in inter- 
state commerce, held not subject to inspec- 
tion and license under the federal laws. . .1161 

Construction of Const. N. T. 1846, art. 
7, §§ 4, 9, forbidding release or com- 
promise of state claims against incorpo- 
rated companies, and the giving or loan- 
ing of state credit in aid of corporations, 
in connection with Act N. T. 1847 1187 



CO]SrTBMPT. 

Contempt proceedings against a _ third 
person for disobedience of an injunction is- 
sued in aid of the writ of bankruptcy 
must be distinct from those against the ^ 
bankrupt 793 

coNTrrKruAKCE. 

Cause will be continued to give party 
opportunity to cross-examine a witness 
whose deposition is taken under the act of 



congress. 
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The law of the place where the contract 
is made or broken prevails as to the 
measure of damages for the breach, but the 
law of the forum governs as to the rem- 
edy for enforcing the claim 336 

A contract to do a thing contrary to an 
act of the legislature, made in reference to 
an alteration of the act, subsequently pro- 
cured before the thing was done, is not 
illegal • 193 

To justify the party m putting an end 
to a contract, the contractor must, in ef- 
fect, abandon it, or so act as to show that 
he cannot complete it within the time lim- 
ited 392 

Forfeiture of contract declared under 
mistaken view of facts will not prevent 
recovery of amount due on contract at 
time of forfeiture • . 937 

Officers and engineer of navigation com- 
pany Md not liable to contractor in dam- 
ages for forfeiture of contract declared 
under mistaken view of facts. 937 

Sufficiency of pleading and proof of bad 
faith in officers of corporation in declaring 
forfeiture of contract 937 

Unfitness caused by secret defects in ma- 
terials used will not exonerate one who 
contracts to make and finish the specific 
article 972 

Splits in bottom planks of vessel, discov- 
ered on first voyage, eight months after de- 
livery, where the vessel had met with no 
disaster or strain, held sufficient evidence 
of improper building 972 

No action lies for breach of a contract 
on a sale of slaves that the purchaser 
would not sell them out of the district, 
where it was stipulated that such slaves 
should be immediately entitied to free- 
dom upon such sale 544 
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A written play consisting of directions 
for its representation by action, "with- 
out the use of spoken language by the 
characters, is a "dramatic composition," 
within Act Aug. 18, 1856 1132 

The author of a copyrighted- dramatic 
composition is entitled to be protected 
against piracy, in whole or in part, by 
representation. (Act 1856.) 1132 

A copyright of an engraving of a pat- 
ented design, where the patent is void 
for want of novelty, will not prevent a 
manufacturer from advertising the article 
covered by the design by publishing an en- 
graving of it. 104 

It is an infringement of a copyrighted 
play to use a great part of a scene repre- 
sented by actions alone, in the same order 
and sequence of events, in a manner to 
convey the same sensations and impres- 
sions to the spectators. 1132 

The sale of an infringing play to an- 
other, with a view to its public representa- 
tion, makes the seller a participant in 
causing the play to be publicly repre- 
sented 1132 

The question of infringement of a copy- 
righted dramatic composition considered 1132 

CORPORATIONS. 

Several states may unite in creating the 
same corporation, or in combining several 

pre-existing corporations into one 501 

A state may, without thereby creating 
a new corporation, authorize a corpora- 
tion of another state to carry on business 

within its territory 501 

Act Ala. Jan. 7, 1850, "To incorporate 
the Memphis and Charleston Railroad 
Company" domesticates such corporation. . 501 

A foreign corporation failing to comply 
with a state statute providing that, before 
doing business in the state, it must ap- 
point an agent upon whom process may be 
served, has no power to contract or sue in 
the state, and and its acts therein are ille- 
gal and void 244 

The doctrine of estoppd cannot be in- 
voked against a person contracting with 

such corporation 244 

A grant, by the incorporators and exclu- 
sive owners of the stock, of the right to 
exercise the corporate franchises for the 

charter term, held not unlawful. 1175 

An agreement between parties represent- 
ing the interests of rival companies to in- 
corporate a new company, and transfer tiae 
property of the old companies thereto, and 
dissolve the latter, is binding upon the 
parties, though the old companies did not 
join in a certificate of incorporation of the 

new 349 

Special meeting of directors may be call- 
ed at a place other than the principal 
principal office of the corporation, where 
the place of meeting is not prescribed by 

the by-laws 531 

A director will not be allowed to secure 
to himself, as a creditor, any advantage 
over other stockholders or creditors, 
though he acted in ignorance of the af- 
fairs of the corporation 531 

An agreement by a corporation to in- 
demnify an agent against all liability by 
reason of a transaction in evasion of the 
statute is void as against an innocent stock- 
holder 676 

A purchaser of stock in the hands of a 
pledgee, standing on the corporate books in 
his name, who, without obtaining any evi- 
dence of title, immediately pledges them 
to such pledgee, cannot maintain a suit as 
a stockholder 1175 
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The court will not inquire as to the legal 
capacity of a corporation which holds prop- 
erty in its possession, at the instance of 
defendants in an action for injuries there- 
to. 67 

A contract of the corporation cannot be 
attacked as unauthorized, by a stock- 
holder whose stock was derived from per- 
sons who had long acquiesced in such con- 
tract, and received profits thereunder. .. .1175 

The giving of a mortgage by one who, 
as agent for a corporation, purchased real 
estate in his own name for the purpose of 
evading the statute prohibiting the mort- 
gage of real estate by a corporation (Act 
N. Y. Feb. 17, 1848, § 2), is in violation 
of the statute 676 

Jurisdiction is not acquired of a foreign 
corporation by service of process upon an 
agent designated by it to receive process 
in pursuance of a state statute 1121 

The presence of an alien corporation in 
a state other than that of its creation may 
be established by acts and conduct in busi- 
ness transactions 953 

A Canadian railroad corporation must 
be considered as being within the state, 
and subject to the jurisdiction of the fed- 
eral court at the suit of a citizen of the 
district, by operating a railroad therein 
under a lease ratified by the legislature. . 953 

A company incorporated by the laws of 
two states to improve the navigation of 
a river constituting a boundary between 
them may be sued in the state where it 
has its general place of business 944 



COSTS. 

In suits at common law, costs can only 
be awarded as authorized by statute. ... 7 

Upon a judgment on motion upon a re- 
plevy bond for rent, the plaintiff is entitled 
to costs of the motion 435 

Costs are not given upon reversal in su- 
preme court where the bill is ordered to be 
dismissed , 372 

The entire costs of the case are taxed 
against the losing party 697 

A removal from the state court of an 
action against a collector to recover ex- 
cess duties paid doas not bring with it the 
state law as to costs 7 

Plaintiff in a suit against a collector to 
recover back excess duties removed to the 
federal court is not entitled to cc^ts 
where he recovers less than S500. (Act 
March 2, 1833, §3.) ! 7 

Defendant should be allowed costs in 
such case where plaintiff obtained a ver- 
dict for $9.50 7 

The court, in the exercise of its discre- 
tion, will not tax costs against a prevail- 
ing plaintiff except where he must have 
known that he was not entitled to recover 
?500 616 

The sum recovered being under $500, 
costs allowed to neither party 984 

In a case of tort, several costs of travel, 
attendance, and attorney's fees allowed to 
several defendants, whether the pleadings 
are joint or several 877 

A retaxation will be allowed where, by 
mistake or other casualty, the original tax- 
ation was not opposed 127 

An irregularity in the taxation of costs 
may be corrected by the court, on motion, 

after final decree rendered 127 

The proctor for a seaman libelant may 
have a decree for costs, notwithstanding a 
clandestine settlement with his client 133 

COUISTTIES. 

Construction of Acts Kan. 1866, 1867, 
and 1871, relating to the construction of 
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bridges and the validity of "bonds issued in 
payment thereof ""* 

Coupons. 

See "Bonds;" "Eailroad Companies." 

COUKTS. 

Terms. 

A change of the time of holding courts 
does not work a discontinuance of causes 
therein pending 235 

Comparative authority of federal and 

state courts: Process. 
, Where there is concurrent jurisdiction in 
courts, the tribunal first obtaining jurisdic- 
tion of the subject or person shall retain it. . 753 

A federal court cannot interfere by in- 
junction to restrain a sale of the property 
of A. on an execution issued out of a state 

court against the property of B 

1139; contra 869 

A sheriff has no right to interfere with 
the possession of property legally in the pos- 
session of a United States marshal 753, 824 

After a state court has taken jurisdiction 
under the state statute of a petition to 
dissolve a corporation, and appointed a re- 
ceiver, a federal court cannot take juris- 
diction of a bill requiring the receiver to 

account 279 

Federal courts— Jurisdiction in general. 

A bill in equity to take property from a 
state, and subject it to payment of bonds 
alleged to have been indorsed by the state, 
though nominally against state oflacers, can- 
not be maintained in a federal court 974 

The equitable jurisdiction of the federal 
courts is not affected by a state law giving 
relief at law in the state courts which equi- 
ty alone could previously give. 869 

A question of jurisdiction should not be 
disposed of on motion, but on hearing 1017 

G-rounds of jurisdiction. 
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(Act March 3, 1875, § 1.) Such coupon is 
a promissory note negotiable by the law 
merchant. *"-^ 

The limitation, in section 11 of the judi- 
ciary act, as to suit on assigned paper, does 
not apply to national banks • . - • -^o 

Where jurisdiction is acquired by the fed- 
eral court solely by reason of citizenship, 
the court will allow third persons to inter- 
vene, if necessary to protect their rights, 
without regard to their citizenship o<2 

Change of status of parties pending suit 
does not affect jurisdiction of federal court. 949 

Pending causes are not affected by act 
transferring counties from one judicial dis- 
trict to another, where act is silent as to 
such causes. :••,'••• "^ 

The fact that one defendant might have 
pleaded to the jurisdiction is not available 
to the other defendant, where the former 

is not served with process. 724 

Circuit courts. 

The rulings of one judge of a circuit court 
are not open for review to any other judge 
sitting in the same court in the same case. . 72 
Administration of state laws and 

decisions. 

The federal court, in an action at law, is 
governed by state laws so far as they relate 
to substantial rights •.• .1007 

A state statute authorizing the official 
acts of notaries to be given in evidence is 
not binding upon the federal court 723 

The courts of the United States uniformly 
adopt the construction of a state statute 
which has been settied by the decisions or 
the highest courts of the state 45o 

Procedure. 



In ejectment, the estate is the matter in 
dispute, and its value must appear in the 
declaration or by proof. (Act 1789, § 11.) 774 

The amount stated in the body of the 
complaint, and not that in the prayer for 
judgment^ will determine the amount in dis- 
pute in action on money demand 948 

If the verdict be for less than ?20, in as- 
sumpsit, a nonsuit must be entered 987 

The federal courts have no jurisdiction 
on the ground of the subject-matter of con- 
troversies involving the construction of 
contracts relating to patents, where the va- 
lidity of the patent is not involved 345 

An action will lie in the circuit court of 
the United States on the bond of a deputy 
collector of internal revenue, for embezzle- 
ment of taxes collected by him. (Act July 
13, 1866, § 67.) : 777 

The national banks have a right to sue 
in the federal courts by virtue of the act 
under which they were created, and such 
right is not controlled by the judiciary act. 226 

"Citizenship," as used in the constitution 
in reference to federal jurisdiction, means 
merely residence 472 

On removal by a citizen of one state to 
another state with a bona fide intention to 
reside there, he becomes instantiy a citizen 
of that state, and may sue in the court of 
the United States as such 472 

In an action by a Canadian corporation in 
the circuit court of the United States in 
Michigan, Jidd^ that service upon defendant 
as a citizen of Michigan, when in fact he 
was a citizen of Illinois, is good 219 

The holder of a coupon payable to bearer 
is not an assignee of the cause of action. 



The federal courts do not follow changes 
in the practice of the state court 720 

A modification of a state law of practice 
followed for a long time will be considered 
as adopted by usage if not conflicting with 
the acts of congress. 1002 

The Pennsylvania practice as to special 
verdicts where the claims are equitable is 
inapplicable to the federal courts 282 

custom: and usage. 

A custom or usage of trade, to be obli- 
gatory, must be ancient (so as to be gen- 
erally known), certain, and reasonable. 
Where merdiants in the trade differ as to 
its existence it is not obligatory Ill 

When a usage is so proved as to leave no 
doubt of its existence, it becomes a part of 
the law; and the court vill decide on it as 
such, without requiring it to be again 
proved • • 336 

CUSTOMS DUTIES. 

Customs laws. 

The similitude clause of Act 1842 (section 
20) was not repealed by Act 1864, and fur- 
nishes a rule of construction thereunder. . . 17 

Bates of duty. 

"Angostura Bitters," used principally as 
a flavoring extract for mixed drinks, held 
dutiable as "spirituous liquors not otherwise 
enumerated," and not as a medidnal prep- 
aration • 1120 

Buenos Ayres sheepskins, imported with 
the wool on, and dried but not dressed, 
are subject to a duty of 20 per cent ad 
valorem. (Act July 30, 1846, § 3.) 6 

In such case the wool and pelt cannot be 
separated, and appraised separately 6 

Chinese coin composed of copper and an 
alloy is not free of duty as "coins, gold, 
silver, and copper," unless imported to be 
used as currency 835 
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Fishplates, under Act 1864, § 3, construed 
with Act 1842, § 20, are classed under the 
head of "wrought iron railroad chairs".,. 17 

Invoice: Appraisal. 

Time of shipment abroad will be taken 
as the time of purchase, unless the collector 
is notified to the contrary 915 

Payment: Protest: Appeal. 

Duties cannot be recovered back where 
payment is made before protest 835 

A protest when duties are ascertained, 
where money is deposited with the collector 
to pay duties when ascertained, is too late. . 835 

The protest must set forth specific objec- 
tions 575 

A protest merely claiming that an ap- 
praisement is illegal, but not stating in 
what the illegality consists, is insufficient. . 915 

Statement in protest held to amount to 
averment of the presentation of a proper 
consul's certificate as to the value of for- 
eign paper, or that the importer was able 
and offered to produce one. 728 

The importer cannot insist that the pur- 
chase price should govern, and not the price 
at the date of the invoice, where the only 
ground of protest was that the invoic^'es- 
hjbited the true market value of the goods. . 575 

Actions for duties paid. 
Dimitation of actions for excess duties 



paid. 



864 



A certificate of probable cause (Rev. St. § 
989) and a stay of execution will be grant- 
ed, though application not made until after 
judgment for excess duties paid where such 
appears to have been the practice. ....... 675 

Violations of law : Penalties. 

A manufacturer is not subject to penal 
duties for undervaluation, either under Act 
Aug. 30, 1842. or Act July 30, 1846 914 

A collector having refused to allow the 
importer to add, on his entry, to the invoice 
prices, because he was the manufacturer, 
cannot impose a penal duty on the goods as 
purchased in the foreign market 914 

Bonded warehouses. 

The owner of a bonded warehouse (Act 
Aug. 0, 1846) cannot be required to pay the 
salary of an inspector 555 

DEATH BY WEOlSrGFtrL ACT. 

It cannot be considered as settled law 
that no action can be maintained for dam- 
ages occurring from the death of a human 
being 1083 

DEBT, ACTIOlJa" OF. 

An action of debt will lie on account, as 
well as assumpsit 131 

A party may waive a tort^ and sue in. 
debt or assumpsit. When indebitatus as- 
sumpsit is maintainable, debt is also 131 

DEED. 

A deed is not avoided by the seal's being 
torn off fraudulently or innocently by the 
obligor 1086 

Deed declared void because procured by 
fraud practiced upon the grantor 498 

DEPOSITION". 

The person whose deposition is taken, un- 
der the act of congress, must reside more 
than a hundred miles from the place of 
holding the court 1002 

The court will not incLuire into the regu- 
larity of the issuance of a commission by a 
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court of another circuit when its aid is 

sought to enforce it 4l 

Practice as to granting commissions to 
take evidence in. foreign countries. , 978 

DESCENT AND DISTRIBUTION^. 

In Massachusetts, reversions and re- 
mainders after life estates vested by de- 
scent in the intestate pass to his heirs, 
without any regard to the ancestor from 
whom inherited, in the same manner as es- 
tates in possession 399 

The common law in such case is differ- 
ent, and gives the estate in reversion to 
the heir of the first purchaser or reversion- 
er, who is heir at the time when the life es- 
tate expires 399 

Under Act Mass. 1783, e. 36, the eldest 
son took a double portion in remainders 
and reversions as well as in estates in pos- 
session 399 

In Rhode Island, the maternal grandfa- 
ther of the intestate takes an estate which 
descended to the intestate from her mother, 
to the exclusion of uncles and aunts of the 
intestate who were brothers and sisters of 
her mother 45 

A father is of the blood of his daughter, 
within the meaning of the Rhode Island 
statute of descents limiting the descent of 
ancestral estates to those of the blood of 
the person from whom the estate came to 
the intestate, if any such there be 45 

"Where the personal funds of a decedent's 
estate have passed into other hands than 
those of his legal personal representative, 
a bond creditor may proceed to subject 
the realty to payment 524 

DOWER. 

The acceptance of a small instalment of 
the income of a trust fund given by will 
held not a conclusive election to accept the 
provisions of the will in lieu of dower. ... 825 

EJECTMENT. 

The title acquired on a sheriff's sale is 
conclusive in ejectment against the defend- 
ant in execution and those claiming under 
him 472 

A warra^t and survey without proof of 
payment of the consideration is not suffi- 
cient to sustain ejectment 519 

The vendor of land cannot maintain 
ejectment against the vendee in possession 
who has failed to pay a balance of the pur- 
chase price, without a notice to quit, or a 
demand to pay and notice of rescission. . 612 

The assignee of a mortgage cannot re- 
cover in ejectment unless he show a con- 
veyance to himself. A mere assignment 
with authority to foreclose is not sufficient. . 624 

Sufficiency of proof in ejectment upon 
re-entry for nonpayment of rent by a ten- 
ant in fee , 447 

ELECTIONS. 

Sufficiency of affidavit of violation of 
Rev, St. § 5426, relating to unlawful regis- 
tration 49 

EMBARGO : WONINTERCOirRSE. 

Procedure for a penalty under section 
3 of the embargo act. 892 

EaUITY. 

See, also, "Injunction;" "Pleading in Equity:" 
"Practice in Equity." 
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To defeat jurisdiction in equity, the rem- 
edy at law must be complete, prompt, and 
eUicient ,••;'.•••; 1 '°** 

If the plaintifi has a legal claim, he must 
pursue his remedy at law so far as he can, 
before resorting to equity yyy 

Material misrepresentations of tacts, 
even though inadvertently made through 
the mutual mistalie of the parties, or by 
the mistake of the grantors alone, is 
ground of rescission in equity Hoi 

Equitv will entertain a bill to recover an 
excess of interest paid on a contract stipu- 
lating for a greater rate of interest than 
allowed by law . . .xYiy 

The federal court has jurisdiction or a 
bill for relief of a judgment creditor who, 
to protect his interest, has purchased prop- 
erty on foreclosure of a prior mortgage 
which it is attempted to redeem, for the 
debtor's benefit, under a fraudulently con- 
fessed judgment :',•':• "^* 

A delay of 49 years to set up title to 
land, appearing on the face of the bill, is 
ground of demurrer oil 

An amended bill alleging infancy and res- 
idence in another state, and want of knowl- 
edge of rights, and inability to assert the 
same, until within a few years, held suffi- 
cient to relieve the claim of staleness. .. . 511 

Rehearings in equity after a decree are 
not a matter of right, but rest in the sound 
discretion of the court - ; .1159 

A rehearing, when granted on newly-dis- 
covered evidence of confessions of com- 
plainant affecting the merits of the bill... 1159 

ESCAPE. 

In an action on the cas§ at common law 
for an escape, plaintifiE may recover the 
damages sustained. In debt on the stat- 
ute, the recovery is for the debt and costs, 
without regard to the damages sustained.. 1194: 



ESTATES. 

A vested remainder is where a present 
interest passes to a certain and definite 
person, but to be enjoyed in future 1088 

ESTOPPEL. 

The doctrine of estoppel in pais does not 
extend so far as to enable a person or cor- 
poration to do in effect what is forbidden 
by law, or what they are otherwise incapa- 
ble of doing 244 

Testimony of the author and assignor of 
the copyright of a book on an issue of own- 
ership in an action of infringement brought 
by the assignee, that by the agreement 
produced he intended to assign all his 
rights, will estop his legal representatives 
from subsequently claiming that the as- 
signment was confined to the original term 
of 14 years 669 

The title acquired after the making of a 
mortgage inures to the benefit of the first 
mortgagee, as against a subsequent mort- 
gagee whose mortgage was given after the 
title accrued to the mortgagor 542 

EVIDENCE. 

Judicial notice. 

Federal courts will take judicial notice 
of the existence of the Civil War of 1861- 
65, and of the facts of public history con- 
nected with its origin and progress 1088 

Presumptions : Burden of proof. 

ThG presumption of payment of the pur- 
chase money to the original proprietaries 
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of land does not arise from length of time, 
where no patent is shown to have been is- 
sued "S2 

Best and secondary. 

A copy sworn to be correct by the wit- 
ness, who had access to, but did not pro- 
duce, the original paper before the officer 
who took the deposition, is not good evi- 
dence 2o4 

It is presumed, where a party holds un- 
der a deed of general warranty, that the 
title papers are in the hands of the war- 
rantor, and the warrantee may give in evi- 
dence certified copies 411 

The rent rolls and books of the lord pro- 
prietors of Maryland may be given in evi- 
dence to supply the want of a deed, and 
may be explained by parol 361 

Evidence of the handwriting of a sub- 
scribing witness is not admissible if he has 
not been inquired for at the place to which 
he was last traced 449 

Documentary. 

A register may certify by his deputy. 
The form is immaterial, so long as the 
facts appear 411 

Docket entries which are regarded, by 
the court which makes them, as the rec- 
ord, will be given the same consideration 
by another court 49 

Form of authenticating the legislative 
and judicial proceedings of one state, in 
order to their admission in evidence in other 
states 721 

The attestation of a record of court pro- 
ceedings must be in conformity with the 
form used in the state, the only evidence 
of which is the certificate of the presiding 
judge of such court 721 

A certificate of the presiding judge, stat- 
ing that the person whose name is signed to 
ihe attestation of a record is clerk of the 
court, and that the signature is in his own 
handwriting, is not sufficient under Act 
May 26, 1790 721 

Foreign written laws must be proved by 
the laws themselves, if they can be pro- 
cured; if not, inferior evidence may be re- 
ceived 336 

A printed pamphlet containing the law of 
a state without any seal aflBxed is not ad- 
missible 721 

A state statute book purporting to be pub- 
lished by legislative authority lidd admissi- 
ble evidence of ' the laws of the state, 
though not authenticated 212 

Parol, etc., affecting writing. 

Defendant in an action on a contract in 
writing not under seal may prove a parol 
contract not stated therein 543 

After the execution of a will bequeath- 
ing certain negroes, testator gave a bill of 
sale of such negroes, with others, to the 
father of tiie devisees, but made no deliv- 
ery. Held, tiiat parol evidence was admis- 
sible to show that the conveyance was 
made to more fully provide for the devisees. 814 

Declarations. 

Respondent's answer npon oath in reply to 
interrogatories does not, in admiralty, con- 
stitute positive evidence in his own favor. .1070 

In another suit. 

Answers to interrogatories addressed to 
garnishees holding the proceeds of a vessel, 
in a libel for a tort committed by such ves- 
sel, Jidd not evidence in their favor on a 
libel by another to recover such funds as 
owner 1024 

Competency: Belevaney: Materiality. 

The acknowledgment of a debt by an al- 
leged partner is not competent to prove the 
partnership as against the copartner 597 
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The letter of a deponent hdd not admissi- 
ble, except to contradict or qualify some of 

the statements made in his deposition 831 

Weiglit and suflaoiency. 

Positive testimony is entitled to greater 
weight than negative testimony 169 

Positive testimony is of greater weight 
than negative only when it can be recon- 
ciled with the negative witiiout violence or 
restraint 569 

Circumstantial evidence tending to raise 
doubts as to the time of invention is over- 
come by positive testimony fixing the time 
definitely 957 

The greater number of witnesses should 
prevail where there is no method of testing 
the facts except their statement, and other 
things are equal » 773 

EXECUTION. 

See, also, "Judicial Sales." 

An attachment of all the right, title, and 
interest of the defendant in and to any 
lands in the county binds his right of re- 
demption of mortgaged land, and not the 
fee, and, if the execution be extended on 
the land, the title dates only from the sei- 
zure on the execution 8 

A mortgagee in Maine may extend, on the 
land mortgaged, an execution issuing on a 
judgment for the debt secured by the mort- 
gage 8 

An alias execution cannot be issued until 
the return of the first execution, except on 
proof that it is lost or destroyed 583 

An alias execution may issue where per- 
sonal property levied on is not sufficient, 
on sale, to satisfy the judgment 583 

An unsatisfied judgment in Alexandria 
county is no bar to execution upon a super- 
sedeas in "Washington county on the same 
cause of action 996 

The execution first delivered to iJie mar- 
shal must be first served 977 

The lien of a fi. fa. ceases where it is re- 
turned without being levied upon the goods, 
and is not revived by the issuing of a subse- 
quent fi. fa 977 

If an officer's return can be fairly con- 
. strued so as to be sufficient in law, it is the 
duty of the court so to construe it 8 

EXECUTORS AISTD ADMrUHS- 
TKATORS. 

A court of probate cannot authorize an 
administrator to take possession of any 
property of which the title or right of posses- 
sion is not in the estate of the intestate 804 

An administrator appointed in one state 
is not entitled to property, once vested in 
an administrator appointed by the court of 
decedent's domicile, transported to the for- 
mer state for sale in its markets 804 

An implied promise, in consideration of as- 
sets alone, is a promise as administeator, . 649 

In Indiana the representatives of a de- 
ceased joint obligor may be sued, as on a 
joint and several obligation. 998 

Where it is apparent from the whole dec- 
laration that defendants are charged in 
their representative character, it is good on 
general demurrer, though it also allege a 
promise by the administrator. 998 

The plea of plene administravit is no de- 
fense to an action merely seeking to establish 
the existence of a debt against the estate, 
where the statute classifies the debts, and 
only makes the administrator liable to the 
extent of assets received 655 

The executor, upon plene administravit^ 
is not to be charged with lands devised to 
him to be sold, if necessary, to pay debts. . 986 
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Flea of never administrator will not ob- 
tain in the District of Columbia by one 
who obtained letters of administration in 
Fairfax county before the district was sep- 
arated from it 649 

Executor's bond to surety to pay him 
half of his commissions hdd valid, and en- 
forceable before final settlement of estate. . 942 

Proper deductions in such case 942 

A subsequent agreement, not under seal, 
not to daim certain commissions, is no de- 
fense in an action at law on the bond. . . . 942 

ExemptaoiLS, 

See "Bankruptcy." 



EXTRAIJITION. 

A warrant will not be granted for the 
removal of a prisoner for trial in another 
jurisdiction on information for libel filed in 
a court in which trial is without a jury. . .1140 

FACTORS AJUTD BROKERS. 

Omission to answer a lettter reciting a 
breach of orders, or to state in a letter of 
complaint that the factor will be held re- 
sponsible, is not per se, a ratification 961 

Consignees hdd liable for breach of or- 
ders to invest proceeds, though they fell 
short of estimated amount. . , 961 

Damages in such ease are calculated up- 
on the actual injury in the events of the 
voyage 96I 

(jonduct of master in receiving proceeds 
of sale held not a ratification 961 

FISHERIES. 

A state has power to regulate fisheries 
within its territorial limits as to its own 
citizens and the citizens of other states. . . 546 

The New Jersey oyster law of June 9, 
1820, is not repugnant to the i)rovisions of 
the constitution of the United States 546 

The .entire contract between fishermen 
and skipper must be in writing, and such 
as is provided by law, to entitle the vessel 
to a bounty 012 

A payment of bounty without the produc- 
tion of a shipping paper is without author- 
ity, and may be recovered back 912 

Sharesmen in a cod-fishing voyage are 
not to suffer loss by bad debts contracted 
by the owner in the sale of the fish 910 

The owners of a fishing vessel will be dis- 
charged by a payment to the assignee of a 
nonnegotiable order of a sharesman. ...... 910 



FIXTURES. 

The mortgagee may remove that which is 
not a fixture, and which was placed or con- 
structed on the ground, after the mortgage 
was executed 497 



FRAUD. 

See, also, "Equity." 

A representation by the seller to a stran- 
ger, and by him communicated to a third 
person, so as to become the basis of a pur- 
chase by the latter, is not res inter alios 
acta. 



831 



Negotiations and conversations of a par- 
ty charged with false and fraudulent rep- 
resentations will be considered in determin- 
ing the question of fraud 831 
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The taking possession, and cultivating of 
the land by the vendee, takes the sale out 
of the statute 372 

FRATTtJUIiENT COITVEY- 
AWCES. 

See, also, "Bankruptcy;" "Chattel Mortgages." 

A transfer of title to an agent in posses- 
sion, carrying on business in the transfer- 
rer's name, is void as against creditors un- 
less made known to the public 207 

A change in the title to real estate on 
which personalty is situated is insufficient to 
show a change of possession as to the per- 
sonalty 745 

The making of a lease of such realty by 
the mortgagee does not show change of pos- 
session of the personalty 745 

GARNISHMENT. 

See, also, "Attachment." 

In an action by the assignee of a cred- 
itor, the burden is upon one who admits 
that the debt is due to show that a prior 
attachment issuing out of another court in 
an action against the assignor bound the 
debt in his hands 863 

"When service of process containing a 
clause of foreign attachment lidd sufficient 
to charge credits and effects in the hands 
of garnishees 1017 

Sufficiency of return of service by mar- 
shal in such case, and amendment thereof. .1017 

GRANT* JXTRY. 

The government attorney has a right to 
be present during the sitting of the grand 
jury, to conduct the evidence and confer 
with them 822 

Such attorney has no right to give an 
opinion as to finding a bill unless requested 
on a matter of law by the grand jury 822 

GRANT. 

See, also, "Deeds;" "Public Lands." 

Custom in Pensylvania as to surveys and 
location 282 

As to the title of the proprietaries of 
Pennsylvania to the soil of the province 
previous to the Hevolution and the con- 
struction and effect of their grants and res- 
ervations 282 

The appropriation by proprietaries of 
Pennsylvania of the manor of Springets- 
burg under the warrant of 1722, and the 
warrant of resurvey of 1762, and the rights 
of subsequent purchasers and settlers,... 292 

The lines actually run by the surveyor, 
and not those reported, control the area. - 282 

aiistakes of surveyor, when shown by 
satisfactory proof, may be corrected in 
courts of law, as well as in courts of equi- 
ty 282 

The calls must be for some notorious 
object, or for some point with reference 
thereto, so as to lead a person using rea- 
sonable diligence to the place 1121 

For the purpose of showing mistake in 
the calls of a grant, resort may be had to 
the plat and certificate of survey 1121 

GUARANTY. 

A letter requesting the addressee to fur- 
nish S. & H., who will reimburse the 
amount, "with any sum they may want 

6FED.CAS. — 77 
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so far as $50,000," the writers holding 
themselves answerable, held not to be an 
original undertaking, but a guaranty cov- 
ering but one advance on partnership ac- 
count, and revoked by the dissolution of 
the partnership 707 

A person making advances on the faith 
of a letter of guaranty must give notice 
within a reasonable time to the guarantor. 797 

One guarantying advances to a partner- 
.ship is discharged where the creditor divides 
the debt between the partners on dissolution, 
discharging the partnership account, with- 
out notice to the guarantor. 797 

GUARDIAN" AND WARD. 

A foreign guardian canjiot sue in Con- 
necticut as guardian either at law or in 
equity . . . . , ; 1007 

HOMESTEAD. 

There can be no homestead carved out of 
land held by parties as partners 217 

A mortgage given and recorded before 
the filing of the declaration in writing re- 
quired by law is superior to the home- 
stead claim 21T 

A note given for money borrowed for 
building, and actually used for that pur- 
pose, and a mortgage on the land to secure 
it, constitute an obligation for the erection 
of improvements (Const. Nev. art. 4, § 
30) superior to homestead claims 214, 217 

A deed of trust junior to -a, judgment 
clears the land of the right of homestead, 
and renders the judgment operative as a 
prior lien; and the right of subrogation 
will not accrue to the trust deed lienor as 
to other land as to which the homestead 
right was not expressly waived 1 

The husband and wife in Nebraska may 
make a valid mortgage of the homestead 
property 884 

An express waiver of the homestead 
right is not essential to the validity of 
such a mortgage....... 884 

HUSBAND AND WXFE. 

A wife may, by writing under seal, trans- 
fer to her husband money held to her sole 
and separate use under a marriage settie- 
ment U19 

INJUNCTION. 

After a question of titie to lands has 
thrice been decided "by competent courts, 
a court of equity will enjoin further pro- 
ceeding at law 702 

A sale of the property of A. on an execu- 
tion against B. will be restrained, notwith- 
standing the owner has a remedy by tres- 
pass against the sheriff, or by action on 
an indemnity bond given , 1139 

A contemplated change of gauge in the 
track which will prevent a railroad per- 
forming its agreement with a connecting 
line or through transportation, under which 
the lines were built, will be enjoined 193 

A court of equity will enjoin the levy of 
an execution against one partner, on prop- 
erty of the firm, in which he has no inter- 
est which can pass by a sale, though the 
bill does not pray for a dissolution , 869 

The court may take into consideration 
the existence of actual conffict or imminent 
danger of violent collision between two au- 
thorities, in determining the expediency of 
awarding the writ 753 

Where the right is plain, and the remedy 
at law inadequate, an injunction may be 
granted without a trial at law 1079 
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A preliminary injuncUon will be granted 
in a restrictive form, although obedience 
should require the performance of substan- 
tive acts , 72 

Denials and allegations upon information 
and belief only are ineffectual to move the 

court to dissolve a preliminary writ 72 

A provisional injunction granted on the 
filing of the bill falls with the dismissal of 
the bill 62 



nsrsoLVENOY. 

See, also, "Bankruptcy." 

Act May 6, 1822, for the relief of certain 
insolvent debtors, is not confined to nonres- 
ident debtors 391 

Petition under the insolvent act of the 
District of Columbia 771 

A person imprisoned on process from the 
federal court cannot legally be discharged 
by a state officer acting under a state in- 
solvent law. 1195 

nsTSPECTioisr. 

A subpoena duces tecum requiring a mil- 
itary officer to produce official papers on 
ffie at headquarters at his department will 
be set aside, copies of such papers being 
admissible in evidence 530 

INSURANCE. 

A parol agreement as to the terms on 
which a policy shall be issued, made by a 
general officer of the company, will be en- 
forced after a loss, though the charter pro- 
vides that all contracts shall be iu writing 
under seal 356 

Otherwise as to a mere collateral agree- 
ment which does not involve the execution 
of a policy 356 

A verbal agreement by a general officer 
of a company, which accepted part of a risk, 
to guaranty insurance made by other com- 
panies substituted by him for the balance 
of the risk, held not enforceable 356 

Conditions annexed to a policy are made 
a part thereof by a clause in the body of 
liie policy declaring it to be made and ac- 
cepted with reference to them 786 

Statements in application Jield to be rep- 
resentations, and not warranties, although 
application referred to the policy and con- 
tained a warranty, where no specific and 
distinct reference was made thereto in the 
policy 318 

Untruthful answers to material ques- 
tions relating to health and habits, made 
warranties, will avoid a policy, though the 
matters misrepresented did not contribute 
to assured's death 318 

Declarations in response to questions as 
to health are representations, and the bur- 
den of proving their falsity is on the in- 
surer 368 

A statement that the applicant is in good 
health means that he is free from any ap- 
parent sensible disease or the symptoms 
thereof, and that he is unconscious of any 
derangement or functions by which health 
could be tested 368 

Failure to make known slight temporary 
disturbances, not characterizing a danger- 
ous disease, if not frequent and repeated, 
will not avoid the policy , 368 

The burden is upon the company to show 
that the death of the insured was caused by 
suicide, and not by accident 654 

There is no presumption of law that self- _ 
destruction arises from insanity 654 

The insurer is not liable in a case of sui- 
cide, unless the mind of deceased was so 
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far deranged that he was incapable of us- 
ing a rational judgment in regard to the 
acts of self-destruction 654 

The insurer is not liable where the in- 
sured, by reason of sickness, distress of 
mind, or a desire to provide for his family, 
takes his own life, in the exercise of his 
usual reasoning faculties 654 

When the insurer, after a fire, elects to 
restore and repair, the policy then becomes 
a contract to put the house as nearly as pos- 
sible in its condition before the fire 117 

Refusal of the insured to furnish a plan 
of the original house, so that it may be re- 
stored according thereto, estops him from 
complaining that the new part does not ex- 
actly correspond with the original. ....... 117 

The parties may, by agreement, limit the 
time for bringing suit to a shorter period 
than that fixed by general law 786, 788 

A condition limiting the time to one year 
after the cause of action should accrue is 
not against law 788 

The insurer cannot avail itself of a con- 
dition that suit must be brought within a 
year .after loss where plaintiff delayed 
brining because of a promise or intima- 
tion to pay the loss 1005 

A request for further proof, and a bona 
fide attempt to produce it, is a sufficient 
excuse for delay 1005 

The declaration in an action by a hus- 
band on a policy issued to him without 
mention of his wife's ownership, claiming 
an insurable interest, must set out such in- 
terest, and claim damages thereto 33 

A bill in equity will lie for the cancella- 
tion of a policy, payable to a third person, 
on the life of a person who has become 
so far intemperate as to impair his health, 
where, by the terms of the policy, it was 
to become void on such contingency 300 

INTEREST. 

See, also, "Bills, Notes, and Checks;" "Usury." 
Hate of interest in China 336 

INTERNAL REVENUE. 

A distiller is liable to a tax upon 80 per 
cent, of the producing capacity of the distil- 
lery, whether that quantity is produced or 
not. (Act July 20, 1868, § 20.) 1118 

A distiller is relieved from the tax dur- 
ing a suspension of work, though the re- 
sumption be irregular- (Act July 20, 18GS, 

§ 22.) mi 

Having mash or wort on the premises 
during the period of suspension does not 
make the distiller liable to the tax lln 

Notice of intention to suspend work held 
not invalid because addressed to the assess- 
or, where it was acted upon by the assist- 
ant assessor 1171 

A noncompliance with the statute in re- 
gard to one interval of suspension cannot 
affect the question of the regularity of an- 
other suspension 1171 

The failure of the assistant assessor to 
comply with the statute by locking the 
door of the furnace, and reporting the sus- 
pension, will not afEect the right of the dis- 
tiller 1171 

Sugars remaining in the place where 
they were refined when Act 3une 5, 1794, 
was repealed, are not subject to duties... *692 

A cigar manufacturer cannot sell cigars 
at retail at the place of manufacture, not- 
withstanding he has paid the special tax 
required of retail dealers. (Rev. St. §§ 
3236, 3387, 3397.) 815 

Act 1S67, terminating the income tax, 
does not apply to the tax on bonds, income, 
etc., of railroad and other corporations. . . . 262 
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A cori5oration whose business is com- 
pressing cotton is not required to pay a tax 
on dividends. (Act June 30, 186i, § 120.) 623 

A federal court has power to prevent, by 
injunction, the imposition of an illegal tax 
under Act June 30, 1864. (Act March 2, 
1833, § 2; Act June 30, 1864, § 50.) 1079 

The taxpayer has a remedy by an action 
at law against an assessor making an illegal 
assessment 1079 

Where a great number of persons are af- 
fected by a tax, and the remedy by sep- 
arate suits in equity will involve onerous 
and vexatious litigation, the court will not 
interfere by injunction in any suit 1079 

An appeal limiting the time to sue for a 
tax illegally collected dates from the filing 
of the application to refund in the ofl5ce 
of the commissioner of internal revenue. . . 623 

INTEItNATIOITAIi liAW^. 

The fact of national independence may be 
deduced from history by courts exercising 
jurisdiction of international law; no ex- 
plicit official recognition is necessary 359 

TNTOXICATXKTG lilQUOES. 

Where a state statute prohibits the sale, 
the seller cannot recover the contract price, 
where the contract is made and completed 
within the state, though he holds a license 
to sell under the internal revenue act..... 1170 



JUDGE. 

A judge may purchase at a sale under an 
execution issjed on a judgment rendered 
in a court over which he presided 472 

JUDGMENT, 

No actual, formal entry of judgment, on 
any docket or other paper, need be made 
by either court or prothonotary to justify 
the issue of final process, as on a judgment. 852 

Formal entry of judgment, where original 
docket lost, presumed after 30 years from a 
writing signed by^ defendant stating that 
he had confessed judgmept, and from sub- 
sequent process 852 

Where several damages are assessed after 
judgment by default, in a joint action of 
assault and battery, plaintiff may enter a 
uol. pros, against one defendant, and take 
judgment against the other 305 

State statutes limiting the duration of the 
lien of judgments and decrees of the state 
courts apply equally to those of the federal 
courts 873 

A judgment or decree docketed in a court 
of .the United States for the southern dis- 
trict of New York is a lien on the lands of 
the defendant in any county of the district 
without the filing of a transcript 873 

A decree that the title of a patent is in 
complainant in an action brought to deter- 
mine the rights of the parties makes the 
rights res judicata 349 

A decree of the state court declaring li- 
censes under letters patent fraudulent and 
void is res judicata against defendants, and 
all persons acquiring rights under them, in 
an action by the same complainant in the 
federal court for infringement of the patent. 345 

Proceedings for partition of lands in a 
Georgia court during the Rebellion lidd not 
binding upon a loyal citizen doing duty as 
surgeon in the Union army 1088 

A judgment giving plaintiff costs to which 
he was not entitled cannot be corrected at 
a eubsequent term 697 
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The action of the court in amending its 
own records cannot be questioned by an- 
other court, even upon error 852 

The court, after five years, allowed a 
judgment satisfied of record to lae opened to 
correct errors in the assessment of damages. 868 

French law suspending suits for debts con- 
tracted for negroes held to apply to an action 
between French subjects on a foreign judg- 
ment for the purchase price of negroes. . . . 275 

JXTDICTATi SALES. 

Inadequacy of consideration is no objec- 
tion to a sale under an execution, if legally 
and fairly made. 472 

JURY. 

All the jurors sworn must agree to the in- 
quest on the assessment of damages. .... .1013 

Jurors cannot be examined as witnesses of 
each other's conduct, to prove fraud, par- 
tiality, or irregularity 1013 

Act June 17, 1870, establishing a police 
court in the District of Columbia, is uncon- 
stitutional in so far as it provides for a 
trial of felonies without a jury 1140 

JUSTICES OF THE PEACE. 

If the justice had not jurisdiction, his 
judgment may be reversed upon appeal, al- 
though the cause was tried by a jury 887 

liANDLOED AND TEXsTANT. 

A covenant to pay for improvements 
erected by the tenant does not constitute 
a lien upon the premises for their value 270 

In debt by the lessor against the lessee's 
assignee, plaintiff need not show an assign- 
ment by recorded deed. (Act Dec. 13, 
1792.) .435 

Want of title in fee in the plaintiff is no 
bar to an action for an instalment of rent 
upon a lease with leave to purchase the jfee 
simple, where defendant has not been evict- 
ed 745 

liTBEIi AND SLAI^DEE. . 

The character of one who is the construct- 
or and manager of a proposed railroad is 
open to public discussion; but statements 
and inferences must have reasonable 
grounds, and not be actuated by express 
malice 748 

That plaintiff has committed the offence 
of embezzlement is no defence to a libel 
charging that he would commit such offense 
if intrusted with public moneys. 413 

A special plea to a declaration founded 
upon a libel charging plaintiff personally 
as corrupt and dishonest, which imputes 
criminality only to plaintiff's clerks and 
employes, is bad 413 

That plaintiff, as postmaster, had the 
appointment of his clerks, who abstracted 
letters and stole their contents, is no de- 
fense to a libel charging that he, by nat- 
ural affinity, gathered about him scamps, 
and employed them to steal public money. . 413 

That plaintiff knowingly falsified his 
books as' postmaster to defraud the govern- 
ment is no defense to a charge that plain- 
tiff is a full-blown scoundrel and knave, 
and, if intrusted with money, would con- 
vert it to his own use 413 

The whole of the libel must be considered 
in determining whether the averments in 
the declaration axe sufficient to make the 
libel applicable to the plaintiff 413 
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X/ibelous papers subsequently published or 
found unpublished in the defendant's posses- 
sion are admissible, on an indictment for 

seditious libel, to show his intent 746 

Defendant, in mitigation of damages, 
mav give evidence of the ground of his be- 
lief of the truth of the slanderous charge. . . 438 j 

laens. 

See "Mechanics* Liens;" "Maritime Hens." 
LIMITATIOlSr OF ACTIOIJTS. 

There is no limitation as to the time 
within which to sue in the federal courts 
for damages for infringement of letters pat- 
ent, congress having failed to legislate up- 
on the subject 133 

State statutes cannot limit the time with- 
in which actions for the infringement of let- 
ters patent may be brought in the federal 
courts - • — •: • •. • 133 

A bare acknowledgment of a debt within 
six years, wiUiout any evidence of a promise 
or intention to pay, will talie it out of the 
statute 656 

A statement by the debtor "that there 
were other bills on which his name was, 
and, even if he was to pay this, he could not 
pav all," held an acknowledgment. 6o6 

A promise to a third person to pay a 
debt in a different manner from the orig- 
inal contract is not sufficient to take the 
case out of the statute ■ 723 

A promise to pay when able is condi- 
tioned, and does not revive the debt until 
ability to pay appears. • . 586 

Where the promise is to pay when able, 
and plaintiflc sues before defendant is able, 
he cannot afterwards resort to the promise.. 723 

The statute cannot be pleaded against a 
mortgage when it cannot be pleaded against 
a note secured thereby 1109 



LIS PENDENS. 

The law of lis pendens is applicable only 
to persons whose rights were acquired after 
the suit was instituted against the persons 
under whom they claimed 345 

lilTERARY PROPERTY. 

The author's rights at common law have 
not been taken away or limited by any ex- 
isting act of congress 804 

Representation of a play upon the stage 
is not, at common law, a publication de- 
priving the author of his exclusive right to 
control the literary production 904 

No restrictive notice is necessary to spec- 
tators to secure the author's rights 904 

The spectators have no right to secure 
the reproduction of a play by phonographic 
or other means independent of memory. . . . 904 

The proof that a play was reproduced 
from memorizing it by a spectator must be 
so clear as to negative any other conclu- 
sion 904 

The representation of a play on a stage 
in England, there, by statute, made a pub- 
lication, cannot affect the rights of the au- 
thor or his assignees at common law in 
the United States 904 

MAIilCIOUS PROSECUTION. 

A private corporation may be liable to 
an action for malicious prosecution 517 



MIARINE nsrSURANOE. 

See, also, "Average." 

The contraet. Pago 

A contract of insurance, made on a voy- 
age which is opposed to the common, stat- 
ute, or maritime laws of the country where 
it is effected, is void 733 

Everything which concerns the state of 
the vessel at any particular period of her 
voyage is material to the risk 65 

A written clause will control when incon- 
sistent with the printed parts of the policy. . 611 

All warranties, whether express or im- 
plied, constitute a condition precedent, and 
performance must be proved 733 

Unfitness to proceed with the voyage, 
where no extraordinary peril of the sea has 
been encountered, authorizes a presumption 
of unseaworthiness at the time of depar- 
ture requiring strong evidence to rebut. . . . 604 

Sailing under a British license during the 
war between the United States and JSlng- 
land is illegal... 733 

Deviation. 

What will be deemed a deviation from the 
voyage insured, and under what circumstan- 
ces a vessel may proceed to a port out of 
her direct course, and for what causes she 
may remain at such port. 65 

A vessel cannot go out of her course to 
supply a want of men existing before the 
commencement of the voyage insured. ,921, 222 

A depailure by a vessel from her course, 
to ascertain if those on board another vessel 
in apparent distress need relief, and a delay 
to afford such relief, though the motive of 
saving property also influenced the master, 
is not a deviation , 829 

Otherwise as to a departure or delay 
merely to save property 829 

Where the circumstances are not decisive 
as to the motives of the master, he will be 
given the benefit of a favorable construc- 
tion 829 

Abandonment. 

It is the valuation fixed in the policy, 
and not the actual value, which governs the 
right of abandonment under a policy pro- 
viding that the damages must amount to 
half the value of the vessel 507 

The owner notified Jhe underwriters that 
he had wired the master that, if he could 
not raise the vessel, he should wreck her. 
The underwriters replied, "All right." Held 
neither an abandonment nor an acceptance 
of an abandonment 507 

A delay of 15 days to take jiossession of 
a sunken vessel, during which time she was 
being wrecked, hdd unjustifiable 507 

The owner is charged with the negligence 
of the master by which the damages are 
increased after the accident 507 

The loss cannot be made total where the 
vessel was sold by the master without a 
regular condemnation upon a report of a 
survey ordered by an American consul in 
a foreign port 604 

Yessel, when tendered to assured, must 
be in such condition as to fully indemnify 
insured for aJl the injury covered by the 
policy • 507 

The assured need not point out obvious 
deficiencies in order to justify his refusal 
of the vessel 507 

Action. 

A sentence of condemnation in a foreign 
court is not conclusive 901 

A survey ordered by an American consul 
in a foreign port, and a report of the sur- 
vejors thereon, are not evidence 604 

The injury to the insured vessel must be 
traced to an extraordinary cause. 65 
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Stevedores have no lien on a Tessel for 
stowing or discharging a cargo 681, 695 

Debts contracted in. the building of a 
vessel do not constitute a ntiaritime lien, 
and are not made such by the law of the 
state declaring such debts to be liens 119 

There is no distinction between liens on 
a domestic vessel given by the local law 
and liens under the general maritime law, .1143 

An insurance company which has paid its 
quota for a salvage service, and made ad- 
vances for the necessary repairs to the own- 
ers, who were without mean? or credit, 
have a lien to the extent of the repairs. . . . 119 

Goal delivered to a foreign vessel on 
agreement with, and credit of, her char- 
terers, is not furnished ou the credit of 
the ship .,,.. 338 

The place of enrollment in the state in 
which the managing owner resides is the 
home port of the vessel, although a major- 
ity of the owners reside in another state. . 119 

The law will not suffer a mechanic's 
claim on a vessel, for work and materials 
furnished, to be defeated on slight grounds, 
but will be astute to prevent it 42 

A vessel coming from sea into an Ameri- 
can port, and receiving repairs there, will 
ba presumed to be liable under the general 
maritime law, until the contrary is shown. . 11 

A lien arises for materials obtained on 
the credit of a vessel, and used in her con- 
struction, under 3 Eev. St N. T. c. 8, tit. 
8, § 1, whether the builder obtained them in 
his character of owner or builder 260 

The notice from the owner that supplies 
furnished the vessel in her home port must 
be exclusively on the personal credit of the 
master who runs her on shares will pre- 
vent a lien for supplies furnished at the 
master's request 184 

A duebill ^ven by the master in tlie name 
of the owner, reciting that the repairs were 
necessary, and that the advances therefor 
were on the credit of the ship, is con- 
clusive on the owners unless impeached for 
fraud 119 

Claims for wages earned after the boat 
was repaired have an equality of lien with 
that for advances made for repairs 119 

Material man's lien for repairs under 
New York law held entitled to priority 
over claim for towage services 1143 

Maritime liens arising in preparing a ves- 
sel for sea with the knowledge and con- 
sent of the mortgagee take precedence over 
a prior mortgage, notwithstanding the state 
statute gives a mortgage precedence over 
other liens 882 

The word "port," as used in 3 Rev. St. 
N. y. c. S, tit. 8, § 1, providing that the 
lien shall be lost where the vessel leaves 
the port, etc., means the place along the 
shore where the supplies were furnished. . . 260 

A lien for work and material is not barred 
by the lapse of two years, unaccompanied 
by culpable or unreasonable neglect, even 
as against a bona fide purchaser 42, 

Collision claim postponed to that of a sub- 
sequent mortgage where filing of libel was 
delayed five years , 175 



MARSHAL. 

A bailiff appointed by a marshal, and au- 
thorized to perform a particular act be- 
comes a special deputy 816 

The remedy against an officer for failure 
of duty is by an action for a false return. . 583 

An oflieer is liable for malfeasance where 
he disposes of the property, to the injury of 
the defendant, without complying with the 
requisites of the law,.. 583 



Page 

Fees of marshal for attending examina- 
tions and bringing in and guarding prison- 
ers before a commissioner. (Rev. St § 829.) 816 

"Travel" or "mileage" is to be computed 
from the place where the process is return- 
ed to the place of service. 816 

Mileage in transporting a prisoner should 
be allowed only for the route usually trav- 
eled S16 

Mileage allowed in each case for serving 
warrants on different parties at the same 
place where the parties in whose favor 
they are served are not the same 816 

Rev. St § 829, adhered to as to the rule 
governing computation of mileage 816 

Transportation fees should be allowed, 
notwithstanding the first name of the per- 
son arrested is wrongly ^ven by affiant 
who accompanied the officer 816 

The costs of transporting a guard should 
be allowed only where it is shown that he is 
necessary. 816 

Such costs will be allowed, even though 
the guards are summoned as witnesses and 
paid mileage 816 

The expenses allowed for "traveling" 
must be actually proven by the marshal, 
deputy, or bailiff who incurred the expenses, 
and should be referred to specifically 816 

"Where more than two days are employed 
in making an arrest the necessity for the 
extra time must be shown. 816 

No fees can be allowed for an arrest in 
another state by a marshal believing at 
the time that the place of arrest is within 
his own state 816 

Where the wrong person is arrested, the 
marshal can be allowed no fees of any 
kind 816 

The marshal may amend his return to 
process after he goes out of office. (Act 
Sept 24, 1789, §§ 28, 32.) 1017 



MASTER AJSro SEBVAM'T. 

Railroad company lidd not liable for an 
injury to a brakeman standing on a freight 
car, caused by a wire stretched across a 
public street by a tdephone company, of 
which it had no knowledge 1127 

The failure of a yard master to report a 
wire stretched across a public street so as 
to endanger the lives of brakemen stand- 
ing upon freight cars, will not render the 
company liable for the death of a brakeman 
who had knowledge of its existence 1127 



lilECHAinCS' LIENS, 

See, also, "Bankruptcy." 

The lien (in Wisconsin) attaches &om the 
time the building was commenced or mate- 
rials furnished, and is good only for ai*tiele3 
actually used in the building, or sold for 
such use. 381 

The lien in Oregon attaches from the 
time the work is done or the materials are 
furnished, conditioned upon filing the notice 
within three months from the completion of 
the building 637 



MORTGAGES. 

See, also, "Fixtures." 

The assumption of the mortgage debt by 
the grantee of the mortgagor will not re- 
lieve the mortgagor from liability unless he 
has been released by the mortgagee 303 

The acceptance of a second mortgage 
from the grantee will not constitute a re- 
lease of the first mortgagor 303 
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The assignee of a mortgage takes it sub- 
ject to existing equities 531 

Undisturbed possession by the mortgagee 
for 20 years, without accounting, or any 
admission of the mortgagee's equity, will 
give him a good title in equity 852 

A sale under a deed of trust may be made 
by the agent of the trustee 310 

The trustee in a deed of trust, where 
there are subsequent incumbrances, cannot 
sell a part only of a single lot without the 
consent of all parties concerned 310 

A sale of a single lot will not be set aside 
because a part would have been sufficient 
to satisfy the demand. 310 

The surplus arising from a sale under 
a deed of trust cannot be enjoined in the 
hands of a trustee to answer damages 
which plaintiff may recover against the 
debtor for not delivering up the property 
according to his agreement 310 

The objection that proof of newspaper 
publication of an intention to foreclose was 
not shown by a copy of the newspaper can- 
not be made for the first time on argument. .1055 

Mortgagor assisting judicial sale of prem- 
ises, by his signature, waiving matters of 
form, and surrendering possession, Jidd, es- 
topped from asserting want of proper au- 
thority to sell 852 



inXKnCIPAL COEPORATIOlSrS. 

Construction of clause in the Washing- 
ton city charter relating to the residence of 
free negroes and mulattoes. 612 

An ordinance assuming a liability of 
§350,000, to be paid in semiannual install- 
ments in the course of 20 years, is in viola- 
tion of a charter prohibiting the city from 
contracting an indebtedness exceeding S50,- 
000 629 

The court may inquire into an ordinance 
providing for contracting with a railroad 
company for the erection of public buildings 
to determine whether its real object is to 
aid such company 629 

An appropriation to construct a public 
building which must cost three times the 
sum appropriated does not impose a limita- 
tion as to the expenditures 392 

A contract for the construction of coun- 
ty buildings hdd to be valid, under 49 Ohio 
I^ws, 130 395 

A contract to construct a public building 
on a lot authorized by law, but which the 
contractors know is not adequate for such 
puirpose, may be validated by a subsequent 
legislative act authorizing the building to be 
placed on another lot 392, 395 

Where contractors for a public building 
are dismissed without cause before the work 
is completed, they are entitled, in an action 
for damages, to the value of the work done 
and materials furnished and the profits 
which would have accrued on the entire 
contract 395 

Municipal bonds issued under legislative 
authority to aid in the erection of a private 
manufactory are void in the hands of hold- 
ers for value 221 

A municipal corporation may be enjoined 
from committing a breach of trust as to 
property or franchises held by it for the in- 
habitants 629 

A municipal corporation will be enjoined 
from unlawfully issuing interest coupons, 
payable in installments, upon complaint of a 
single taxpayer, in order to prevent a multi- 
plicity of suits...- 629 

A court of equity has no jjower to re- 
strain a municipal corporation in the dispo- 
sition or management of taxes collected un- 
der a void ordinance, on the complaint of a 
single property holder therein. 629 
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The Hudson is a national highway, which 
may be used by all classes of boats at any 
speed they may think fit which does not 
unreasonably impair the rights of 
others .1165 

There is no rule of law prescribing the 
speed a boat may use, or the swell it may 
make, or how near it may pass to an- 
other 1165 

Steamer JieM not liable for injury to a 
boat in a badly arranged tow from its 
swells in passing, where it exercised rea- 
sonable care and diligence .1165 

A state cannot authorize any material 
obstruction to be placed in the channel of a 
navigable tributary of the Mississippi (Il- 
linois river), though beyond the ebb and 
flow of the tide 186, 191 

The state has no power to declare that 
a bridge with a draw of a particular 
width is not an obstruction. 191 

The state has a right to authorize the 
construction of bridges over navigable 
waters within its borders, provided they 
do not materially obstruct navigation 191 

Notwithstanding a bridge constructed 
over navigable waters by state authority 
is an obstruction, there can be no recovery 
for injury to a boat in a collision with a 
pier if plaintiff was negligent 191 

NEW TEIAL. 

Failure of defendant banking com- 
pany to avail itself of documents in its 
possession because not known to one of its 
officers at the time of trial is not good 
ground for new trial 493 

The jury being impaneled to try three 
causes, plaintiff in one of them gave evi- 
dence applicable to a case in which he 
was not a party, but which affected his 
own ease, to his advantage. Held, that 
new trials should be granted in all the cases. 336 

A motion for a new trial will not be en- 
tertained, unless the bill of exceptions 
taken at the trial is waived 961 



PARENT AND CHILD. 

A father cannot maintain an action for 
the death of his minor son while on a 
whaling voyage, for which he shipped 
without the father's knowledge or consent, 
unless the person who shipped him knew 
that he was a minor .1083 

PARTIES. 

If there be a covenant to three persons 
jointly, and a breach, and two die, the 
survivor may sue alone. 825 

An assi^ee of a claim may sue there- 
for in admiralty in his own name 11 

A bill of peace to restrain the collection 
of a tax brought by a number of per- 
sons liable therefor in the name of them- 
selves, and for all who may come in, will 
not lie 1079 

A person residing out of the jurisdiction 
of the court, though named as defendant 
in a bill, is, substantially, not a party to 
the action, till service of process or ap- 
pearance 67 

One whose rights will necessarily be af- 
fected by the operation of a decree in 
equity is an indispensable party, and the 
court will not proceed to a decree with- 
out his- presence 72 

Otherwise where the rights of the par- 
ties before the court can be settled with- 
out affecting the rights of others absent.. 72 
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A person not an indispensaljle- party to 
a bill may be omitted for the purpose of 
exercising jurisdiction as to others whose 
rights can be determined without his pres- 
ence • .-67, 72 

In an action to restrain the diversion 
of water by tort feasors, one of the tort 
feasors, who resides out of the jurisdic- 
tion of the court, may be omitted 67 

The court may permit an amendment 
to a bill by omitting a nonresident named 
thereon as defendant, but not served, 
without prejudice to a motion for injunc- 
tion : . ••• 67 

A person who has no interest, in a legal 
sense, in the subject-matter of a suit in 
personam, and who is not a party to it, 
cannot compel the plaintifE to make him 
a party........ •• 64 

On a return of non est inventus as to 
one defendant and service on the other, 
plaintiff may proceed against the latter 
on a joint contract 724 

The court will not allow parties whose 
estates and interests under a will are 
sought to be destroyed, on the ground of 
alienage and illegitimacy, to be represent- 
ed by trustees, but will give them an op- 
portunity to come in. (Rule 49) 890 

PARTITIO]!^. 

A decree of partition does not pass any- 
thing from one coparcener to another... 361 

PAETJSTERSHIP. 

See, also, "Bankruptcy." 

A deed executed . by one partner be- 
comes the deed of all, where the others ex- 
pressly consented at the time, or agreed 
to it, or recognized it afterwards 1200 

The acknowledgment of a debt by one 
partner will bind his copartner. ....... 597 

One partner is not entitled to payment 
out of the firm assets of a debt due to 
him in tie course of the business until ail 
other firm debts are paid. 606 

In the absence of fraud, joint debts 
may be converted into individual debts 
by one partner's undertaking, for a good 
consideration, to pay them. 107 

A promise by one partner to pay all the 
firm debts may be enforced by the firm 
creditors, though not parties thereto. . . . 107 

If there is no joint estate, the firm cred- 
itors may share pari passu in the separate 
estate ' 107 

PATEISTTS. 

Patentability. 

Mechanical and design patents dis- 
tinguished 268 

In determining whether a patent for a 
combination is anticipated or infringed, 
the distinguishing characteristic is to be 
considered 826 

A mere change in the angle in which 
reciprocating cutters work in a machine 
for splitting wood Jidd not to involve in- 
vention 316 

The mere change of spaces of ogee lines 
so that they may be used for writing pa- 
per does not constitute invention 268 

Changing the location of lantern devices 
BO that the globe may be taken out from 
the top, instead of the bottom, Jidd not an 
invention 1147 

Enlar^ng the chimney of a lamp so as 
to form a globe and a deflector held not an 
invention 1144 



Page 

It is not invention to make the legs of 
a stove long enough to allow a lamp to 
be placed under it without touching it. . . . 651 

The substitution of one kind of power 
for another in operating a patented ma- 
chine is not invention 797 

The application of old devices to a new 
use, but which was known and had been 
practiced, does not constitute invention. . 651 

The substitution of vulcanized rubber 
for a surface in a steam-gauge cock, in 
place of a combination of metal faced with 
cork, leather, or soft metal, held an inven- 
tion. 1126 

A combination of old elements is pat- 
entable if involving inventive faculties. .- . 881 

A combination of old devices which pro- 
duces a result different from any of its 
specific parts, and accomplishes the desir- 
ed result with a saving of material and 
force, is patentable. 4.0 

Ingredients composing artificial honey 
held not to be considered as mere equiva- 
lents of the elements contained in the 
genuine honey 538 

A design for a billiard table having no 
other novelty than a greater bevel than 
usual in the sides and ends is not patenta- 
ble ■ 104 

The thing patented must be new, and 
must be useful to an appreciable extent. 
The measure of usefulness is not mate- 
rial 326 

The word "useful" is used in contradis- 
tinction to "pernicious," "frivolous," or 
"worthless." 678, 841 

The test of usefulness depends upon 
whether the thing is capable of use for a 
purpose from which some advantage can 
be derived; not whether it is not mischiev- 
ous, or hurtful, or insignificant 897 

The fact that subsequent inventions have 
driven complainant's invention out of use 
does not tend to prove that it lacks utility.. 385 

An artificial honey, being a good imita- 
tion, a new composition, and not dele- 
terious, must be regarded as "useful and 
novel," and a patent will not be denied on 
the ground that it will operate to aid in 
deceiving the public 538 

A device to form a galvanic battery 
with ihe buried portion of a lightning 
rod, so as to facilitate its discharge of 
electricity, held not sufficiently useful to 
warrant a patent 1066 

The date of the invention is the date of 
the discovery of the principle involved, 
and the attempt to embody that in some 
machine; not the date of perfecting the in- 
strument. 161 

The invention may be fairly held to 
date back to the time when the inventor 
made models, and entered into a contract 
for its manufacture 255 

The date of filing the application will be 
considered the date of an invention when 
it does not appear when it was perfected. .1144 

Who may' obtain patent. 

Prior invention will defeat a subsequent 
patent, though the invention was abandon- 
ed 161 

He who first discovers the thing and re- 
duces it to actual practice is the first in- 
ventor 678 

If two persons are jointly experiment- 
ing and equally meritorious, a doubt should 
be solved in favor of him who fixst obtains 
a patent 678 

Where two patents conflict, the more re- 
cent must give way 161 

Prior public use or sale. 

A prior use, in a foreign country, of a 
thing not patented or described in public 
prin^ will not invalidate the patent to an 
inventor who had no knowledge thereof. . 63 
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A doubt raised by the evidence as to 
prior public use or sale for more than two 
years should be resolved against the de- 
fendant 255 

Prior description. 

The prior printed publication must de- 
scribe the thing claimed in a manner so 
distinct and clear as to leave no doubt that 
the thing described is the same as that 
claimed in the patent 28, 63, 76 

Abandonment — Ladies. 

The discoverer must use reasonable dili- 
gence in perfecting his idea by experi- 
ment 678 

Application and issue: Interference. 

Various applications for a period of 20 
years held to be one continuous applica- 
tion, and the invention not abandoned 85 

The receipt of the amount paid as a fee 
after the rejection of the application 
held not to operate as a withdrawal of the 
application 85 

The commissioner, on the application 
may consider the degree of usefulness. 
(Act 1S36, § 7.) 1066 

The question of usefulness of electrical 
appliances, in the absence of experiments, 
held should be determined by the applica- 
tion of received and approved scientific 
principles. 1066 

An applicant who has obtained the ante- 
dating of his patent is estopped to claim 
error in such antedating 1069 

The decision of the commissioner as to 
the proper date in antedating a patent 
cannot be disturbed by a subsequent com- 
missioner, or by the court on appeal from 
the latter's ruling 1069 

A patent cannot be collaterally impeach- 
ed for fraud in obtaining it 841 

The omission of the oath and the failure 
to pay the fee will not render the patent 
void 841 

On interference, the application should 
be dismissed where it appears that the 
claim has no patentable novelty, irre- 
spective of the question of priority of in- 
vention 136 

Appeal from commissioners' decisions. 

The new oath required by Act 1836, § 
7, is not a prerequisite of an appeal from 
the commissioner's decision 867 

If the decision of the commissioner is cor- 
rect, the fact that his opinion is erroneous 
IS immaterial. 867 

Extent of claim. 

The patentee's exclusive right is enforce- 
able only within the limits of his own defi- 
nition of his invention 651 

A limit of the claim to a combination 
of parts concedes the parts to be old- . . . 326 

The patentee will not be confined to the 
form of a device, where' he states in his 
application that he does not wish to con- 
fine himself to the form shown 568 

A claim for an invention too broadly 
specified may be amended to conform to 
the opinions ojf the patent oflB^ce, and tlie 
court on appeal, as to what is patentable. . 136 

A claim for the use of a pattern chain, 
or any other device for determining the de- 
sign to be woven, is not invalid as being 
too broad..... 841 

A patent for an improvement does not 
give the patentee a right to use the orig- 
inal machinery 63, 161, 323, 409, 797 

The patentee of a machine is entitled to 
its exclusive use for every purpose to 
which it can be applied, without regard 
to the purposes for which it was design- 
ed 326 

A patent will not cover a substance not 
known at the date thereof .to possess prop- 



Page 
erties rendering it suitable for the same 
purposes as the material used therein.... 84 

Reissue: Disclaimer. 
^ Differences of description or specifica- 
tion between the original and reissue are 
consistent with the identity of the thing 
patented , . . . . 841 

Extension: Renewal. 

The commissioner of patents has jurisdic- 
tion of an application for an extension 
pending at the time of the passage of the 
act (May 27, 1848) conferring authority 
upon him to extend patents <-.... 171 

The functions of the commissioner in ex- 
tension cases are judicial, and his judg- 
ment settles conclusively all questions of 
notice , 841 

The decision of the commissioner is con- 
clusive as to the regularity of proceedings 
on extension, in the absence of fraud... 171 

A notice of an application to extend the 
original patent is a sufficient notice of an 
application for the extension of a reissue. . 841 

A reissue granted to an assignee may be 
extended to the patentee. 841 

Assignment. 

An agreement which operates as a trans- 
fer of a patent is good as against the pat- 
entee and those who purchase with notice, 
though not recorded 366 

An inventor holding patents in trust for 
a corporation of which he is an ofEcer, for 
the purpose of procuring extensions for 
the benefit of the corporation, will be re- 
quired to make a full surrender of the 
patents and extensions to the corporations 349 
Licenses. 

A mere license is not apportionable, so 
as to permit the licensee to grant separate 
rights 342 

Where the licensees repudiate lie li- 
cense, the owner of the patent may elect 
either to sue upon the license or treat the 
licensees as infringers 26 

An application to modify an injunction 
so as to permit furnishing the alleged in- 
fringing article to prior purchasers will be 
denied where defendant fails to show 
want of notice of a suit to annul the li- 
cense under which he operated, before 
making the contracts in question 342 

Infringement — What constitutes. 

The law of infringement explained and 
illustrated 161 

A patent for .a combination is not in- 
fringed by making and vending one of its 



parts . 



464 



A mechanical device, to be an equiva- 
lent of another, must accomplish the same 
result in substantially the same mode of 
operation. 323, 326 

The use of devices substantially like the 
patented device in their principle of opera- 
tion is an infringement 63 

There is an infringement of a patent for 
a process if the two products and the gen- 
eral mode of construction are the same as 
would appear by comparison of the two 
manufactures, though mechanical differ- 
ences exist. 102 

A patent for a combination is not in- 
fringed by any and every combination of 
the same element which may produce the 
same result, but only by the particular 
combination, or one substantially the same 841 

A patent for a combination is not in- 
fringed by a combination which substi- 
tutes for one of the elements another ele- 
ment substantially different in construction 
and operation, but serving the same pur- 
pose 841 

The doctrine of mechanical equivalents 
does not apply where the patent is for a 
particular combination of old elements. . 841 
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One device is not a well-known substi- 
tute for another which cannot be used for 

it 841 

Improvement upon one of the independ- 
ent devices used in a patented combination 
of old devices is no defense to infringe- 
ment 370 

A mere addition to a patented invention 
will not justiftr the use of the invention 
first patented 63 

Wlio liable. 

The employer has the right to use an 
invention made by his empIoy6 by the use 
of the employer's time and tools, and 
applied in his business... 366 

The inventor of an improvement upon 
a patented machine has no right to use 
the original machine, nor has the original 

inventor the right to the improvement 

161, 323, 409, 797 

A person manufacturing a patented ar- 
ticle under a license from the inventor, 
who held the patent in trust for a corpo- 
ration, proceeds at his peril after actual 
notice of the claim of the corporation. . , . 349 

Preliminary injunction. 

Granted where complainants had en- 
joyed an interrupted use of their inven- 
tion for 11 years, and established their 
patent in an action at law, and obtained 
an extension, notwithstanding vigilant op- 
position 385 

Granted where plaintiff's rights have 
been established in a prior case against 
another, though defendant be perfectly re- 
sponsible and willing to give security 322 

Not granted where evidence of infringe- 
ment is meager, and the novelty of the in- 
vention is denied , 910 

Not granted where defendant licensee 
failed to pay his royalties, if it appear that 
complainant sold licenses for less than the 
agreed price, to defendant's injury 912 

Not granted against defendants claim- 
ing to act under a patent 279 

Not granted where there are conflicting 
statements of fact. 482 

Not granted where defendant has been 
in possession for a length of time, claiming 
title, or where plaintifE has not shown good 
faitii and diligence, or where there is 
doubt or uncertainty as to the facts,... 482 

When both parties claim to act under 
patents regularly issued, they stand on 
the same footing 279 

Defendant may be enjoined from in- 
fringing some of the claims of a patent 
pending a decision as to the validity of 
others 171 

The loss of a patent required to be re- 
corded (Act 1793) is no excuse for delay in 
applying for an injunction 482 

A suit against the most conspicuous and 
extensive infringer, brought within a rea- 
sonable time, and prosecuted with reasona- 
ble diligence, is sufficient to prevent the 
defense of laches as to other infringers. . 76 

For the purposes of a preliminary in- 
junction, defendant's machine will be re- 
garded as identical with that of defendant 
in a prior case, where identity is not de- 
nied 322 

A decision on a preliminary application 
is Juot of controlling right in another cir- 
cuit J , . 573 

The considerations stated which apply 
to a case where, after a patent has been 
sustained on final hearing, a new defend- 
ant, in a new suit, seeks to attack the pat- 
ent for want of novelty. 76 

Form of an order for a preliminary in- 
junction on a patent, in a case where the 
plaintiff exercises his rights by granting 
licenses. 76 
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A person may sue for an infringement 
of any one of the Separate and distinct in- 
ventions that may be covered by his pat- 
ent 385 

The declaration need not state that the 
proceedings preliminary to the issuing of 
the patent were observed 1081 

A declaration which fails to set fortii the 
attestation of the president, and tJiat the 
patent was delivered, is bad on general 
demurrer .1081 

It is no cause of demurrer that neither 
the patent nor the declaration states in 
what the improvement consists. 1081 

The declaration is sufficient if the breach 
as signed is as broad as the right set 
forth 1081 

Licensees who repudiate the license, and 
stand upon the ground that the patent is 
invalid, cannot set up the license as a de- 
fense to infringement 26 

The defense that an invention is want- 
ing in novelty or originality goes to the va- 
lidity of the patent. 63 

Defendant must give notice of his de- 
fense of want of novelty. 63, 104 

A defense that the invention involved 
simply substitution of one material for an- 
other, not set up in the answer, is not avail- 
able 255 

The construction of the language of the 
specification is a question of law 326 

Evidence. 

A presumption of utility arises from the 
patent itself , 63 

Defendants who have used the invention 
are estopped to deny its utility 63 

The extension of a patent resisted on the 
ground of want of novelty strengthens the 
presumption that the patentee was the orig- 
inal inventor 385 

The prima facie ease of novelty arising 
from the patent, even if uncorroborated, 
will prevail over inconsistent and contradic- 
tory testimony of defendant 897 

The presumption of novelty arising from 
the patent itself may be overcome by show- 
ing that the thing was previously known. . 63 

Testimony as to prior knowledge and use 
by persons not named in the answer is in- 
competent ;63, 1(^ 

Want of notice of the names of witnesses 
to prove want of novelty is waived where 
their evidence is taken without objection. . 897 

Priority will not be adjudged on vague 
testimony, wanting in precision in respect 
to essential features. 569 

Competent testimony as to priority, not 
contradicted or assailed for bias or preju- 
dice, must be accepted as true. 136 

The decision of the commissioner of pat- 
ents is not res judicata on the question of 
novelty, but is entitled to the highest re- 
spect 385 

No notice will be taken of defenses set 
up in an answer, where the burden is upon 
the respondent, unless some proof is intro- 
duced in their support 409 

Bond for damages, etc. 

Where complainant has established a 
right to an injunction, defendant cannot de- 
feat it by tendering security for damages. . 342 

. Accounting: Damages. 

The gain or saving arising from the use 
of the infringing machine cannot be ap- 
plied to make up losses sustained by de- 
fendant on other branches of his business. . 320 

In an action on the case, the true rule of 
damages is not the profits made by defend- 
ant, but what plaintiff has lost by the in- 
fringement 670; contra, 63, 323 

Injunction. 

An inventor may enjoin the use of his in- 
vention by a submarine cable company in 
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operating a cable under an exclusive leg- 
islative grant 82 

Infringement — Violation of injunction. 

An injunction against selling a patented 
"hose pipe provided with internaJ radial 
plates" is violated by the sale of new pipes 
with radial plates taken out of worn-out 
pipes 725 

An injunction prohibiting defendant's using 
the patented article, or conferring the right 
to use it to others, except as to articles then 
in use by it, is violated by the furnishing 
of the article under a prior contract. . . .81, 84 

"Various particular inventions and pat- 
ents. 

Amalgamating pan. Patent to Belknap 
for improvements construed, and held not 
infringed 464 

Billiard cushions. Reissue No. 2,511, for 
improvement in, hdd to be for the process 
of making the cushion, and not for the 
cushion 102 

Such patent hdd to be infringed 102 

Boot tree. No. 170,462, for improved 
boot tree, hdd valid and infringed 682 

Boring machine. No. 170,980, for im- 
provement in machine for boring holes in 
boot trees, hdd valid and infringed 682 

Bung bushing. Reissues Kos. 5,026, 5,- 
027, held to be infringed 573 

Carriage bodies and seats. Reissue No. 
4,780, for improvement, held valid 255 

Circular saws. Reissue No. 8,076, for im- 
provement, held void as being for an inven- 
tion difEerent for the original patent 998 

Corsets. No. 137,893, for an improve- 
ment in corsets, held void because of prior 
publication abroad 28 

Cotton ties. No. 19,490, for improve- 
ment in metallic cotton ties, Jield valid .... 385 

Dust deflector. No. 13,676, for an im- 
proved dust deflector for railroad car win- 
dows, construed, and Jidd infringed 409 

Embroidering machine. Nos. 83,909, 83,- 
910, for improvement, hdd to be infringed. 575 

Fruit jars. No. 102,913, to John L. Ma- 
son, held invalid, the right to a patent hav- 
ing been lost by delay 353 

Hair nets. No. 124,340, for improve- 
ment in ladies' hair nets, construed, and 
hdd void for want of novelty 1124 

Hat bodies. Application for patent for 
machine for making, rejected because of 
prior public use or sale 674 

Insulator. No. 65,019, for an improve- 
ment in insulating submarine cables, con- 
strued, and hdd valid 85 

Lanterns. Reissue No. 3,747, for devices 
for removing the globe, hdd invalid 1147 

Lantern deflector. Reissue No. 2,765 
hdd void, as involving no invention 1144 

Looms. Reissue No. 947, for an improve- 
ment in looms for weaving figured fabrics, 
construed, and held valid, but not infringed 841 

Machine for splitting wood. No. 12,857, 
construed, and hdd infringed 316, 323, 326 

Metal tools. Application for patent for 
casting tools with iron bodies and steel 
edges denied 136 

Railway switch. Reissue No. 7,690, for 
improvement in safety railroad switches, 
hdd valid ^6 

Ruled paper. No. 158,249 held invalid.. 268 

Shawl straps. Reissue No. 4,289 hdd 
invalid for want of novelty.. .897; contra, 897 

Steamboat staging. No. 31,147, for im- 
provement, hdd to be infringed 370 

Steam gauge cock. No. 13,563, for im- 
provement, hdd valid and infringed 1126 

Steam regulators. Patents and reissue 
patent to Corliss, for improvements, con- 
strued, and held valid and infringed 561 

Vulcanizing rubber. "Tin foil" and "oil" 
patents, for improved methods, hdd valid. . 523 
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Well tube. No 65,648, for improved well 
tube, hdd invalid. (Reversing 731.) 731 

PAYMEISTT. 

An accepted draft will not be considered 
in payment of an indorsed note, unless 
there was an express contract that it should 
be so received 477 

Payments made by a person, on the un- 
lawful demand of the government, as a con- 
dition of being allowed to have goods depos- 
ited in his bonded warehouse (Act 1846), 
are voluntary, and cannot be recovered back 555 

If a debtor owing several debts fails to 
make application of a payment, the creditor 
may apply it as he pleases. In the absence 
of an appropriation by either, the court will 
make the application... 797 

PliEADIlSra AT LAAW. 

See, also, "Abatement." 

A declaration for a statutory penalty 
which does not conclude against the form of 
the statute, is fatally defective 892 

A special plea of non est factum must 
conclude with a verification 361 

A special plea which sets up several de- 
fenses is bad 413 

If a plea answer only a part of the count 
in the declaration, it is demurrable 944 

A special plea which amounts to the gen- 
eral issue is demurrable. 1(X)2 

A plea in bar is not good if the facts stat- 
ed do Jiot constitute a bar 1002 

A replication to the plea of the statute of 
limitations, which stated that the debt 
arose on an account between merchants, 
and that the plaintiff was beyond sea, is bad 
for duplicity 722 

A demurrer in a case proceeded on under 
the civil law does not prevent the party con- 
troverting the facts confessed 781 

The defense that the seizure and con- 
version of the property in question was an 
act of wax is admissible under the general 
issue in trover 461 

In the case of mutual and independent 
promises, the omission to state in the decla- 
ration performance of that made by plain- 
HE is cured by the verdict 543 

In courts proceeding under the civil law, 
amendments in case of variance are al- 
lowed with more freedom than in courts 
proceeding under the common law 781 

In an action on a note, if an intermediate 
indorsement is averred, it must be proved, 
although the suit is brought for the use of 
such intermediate indorser 694 

Under an allegation of a deed by persons 
as partners, a deed in the firm name, exe- 
cuted by one partner, is admissible with 
proof that the others agreed thereto 1200 

A note payable in sixty days, "with in- 
terest from date," will not support a decla- 
ration upon a note payable in sixty days 
without interest 694 

An unsubstantial variance between the 
note and the declaration, where the note is 
described in effect, will be disregarded. . . . 258 

A declaration alleging the drawing of a 
bill by Elisha B. is not supported by proof 
of a bill signed by Elijah B 720 

A nonsuit for variance set aside, and the ^ 
declaration amended on payment of costs. . -720 



PliEADIK'G IN ADMIRALTY. 

The libel may be amended while the pro- 
ceedings are in fieri and before judgmenL 
(Judiciary Act 1789, § 32.) 204 

A complaint framed under Dakota terri- 
torial laws, giving a right of action in rem 
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for supplies furnished a vessel, Jield suffi- 
cient to give jurisdiction to admiralty, 
though requiring amendments to conform it 
to the practice — 204 

A writing should be filed containing the 
matter of amendment as a distinct proceed- 
ing in the case, but such writing may ex- 
tend to a new draft of the libel. (Adm. 
Rule No. 24.) 204 

Admiralty will not entertain defenses in- 
adequately pleaded and set up for the first 
time by formal objection at the trial 11 

How far the sworn answer of the re- 
spondent may be referred to, as in the na- 
ture of suppletory proof, or in aid of pre- 
sumptions raised by other proofs in the 
cause • 926 

PliEADHSTG rW EQUITY. 

A bill in equity to establish an equitable 
title to land, and to compel a certain per- 
son to be made a defendant, and to dis- 
close the nature of his claim, and to account 
for rents and profits, held multifarious 511 

A party in equity can avail himself of a 
material fact accruing since filing the orig- 
inal bill, only by filing a supplemental bill. 
It cannot be introduced in an amended bill, oil 

Complninant is not entitled, under the 
prayer for generaJ relief, to a decree incon- 
sistent with his own statement in his bill, 
or not supported thereby 310 

The answer of every defendant, when 
sufficient, must be replied to without refer- 
ence to the state of the cause or of the 
pleadings in regard to any other defendant. 64 

An answer denying the allegations of the 
bill must be overcome by the testimony of 
two witnesses, or by one witness and cor- 
roborative facts. 1055, 1151 

PRACTICE AT LAW. 

The Ohio statute relating to service of 
copies of all writings upon which the dec- 
laration is founded applies only to actions 
on contract 523 

Plaintiff's attorney will not be compelled 
to furnish a sworn statement of the resi- 
dence, occupation, and present address of 
plaintiff, after the cause has been set down 
for trial 530 

Defendant, at the imparlanced term, al- 
lowed to plead any issuable plea to the mer- 
its, although rule to plead expired 1194 

The court will, on affidavit, reinstate a 
cause non prossed on a rule for security for 
costs where plaintiff's attorney died in the 
meantime, and no rule was served on him 
to employ new counsel. 385 

Oyer of the record of a judgment of an- 
other state will not be given if not prayed 
before the expiration of the rule to plead. . . 946 

After oyer, and issue on the plea of pay- 
ment, the plaintiff is not bound to again pro- 
duce the bond 1190 

PBAOTICE EST ADMIRALTY. 

Objections to a libel* for want of specific 
allegations of fault should be taken by ex- 
ceptions, and, if taken at the hearing, an 
amepdment will be permitted 59 

In admiralty the principal cannot be sur- 
rendered in exoneration of bail 979 

A party is entitied to be discharged from 
a bail bond or stipulation in admiralty only 
on grounds which at law or in equity would' 
avoid a common money bond, or entitie him 
to be relieved from it 979 

The obligations of the sureties of a vessel 
ore not increased by amending the libel by 
increasing the amount claimed , ,1194 
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Siibcharterer allowed to pay freight mon- 
eys into court to abide decision of contest 
between owner and charterer as to claim 
for demurrage in which he is not interested 520 

Money or goods in the hands of the mar- 
shal by order of this court are subject to 
any furCher order of com*t 641 

An objection to the regularity of a com- 
missioner's report cannot be brought for- 
ward by exception to the report, but should 
be raised by motion founded upon the irreg- 
ularity 179 

An exception to a commissioner's report 
draws in question only the reasons upon 
which the report is founded 179 

A motion for leave to take further proof 
will be refused persons who have shown 
themselves unworthy of trust 931 

PRACTICE nsr EaUITT. 

Since the amendment of equity rule 18, a 
final decree may be taken at any time after 
30 days after the bill is taken pro confesso. 341 

A motion for a new trial of a feigned is- 
sue must be heard on the merits of such 
issue singly, and cannot be affected by the 
equities arising on the bill and answer. 16 

Such motion must be disposed of before 
the cause will be heard on bill and answer. . 16 

The practice as to enlarging plaintiff's 
time to take proofs, when the state of the 
cause and of the pleadings differs as to dif- 
ferent defendants, stated. 64 

PRIlffCIPAIi AND AGE]^T. 

See, also, "Factors and Brokers." 

The fact that an agent to compromise re- 
turns different terms from creditors than 
those submitted does not make him their 
agent 982 

There is no binding obligation where the 
principal fails to ratify an agreement made 
by his agent with the understanding that 
it should be submitted for ratification 169 

A recognition of the acts of an agent by 
his principal is equivalent to an origin^ 
grant of authority 282 

The principal will be bound by an adjust- 
ment of a controversy by the agent in 
which he exceeded his powers, if he does 
not repudiate it within a reasonable time 
after knowledge thereof 169 

A purchaser hdd not bound by knowl- 
edge of fraud by his agent who made the 
purchase 1014 

Where an agent's orders are to sell "im- 
mediately on arrival," and forward returns 
by the same vessel, he has no discretion, but 
must sell at once, no matter at what loss. . 644 

The acceptance of a return cargo, or- 
dered by the same vessel, is no ratification 
of the agent's disobedience of the order to 
sell the outward cargo immediately on ar- 
rival 644 

A disobedience of orders is excused w^here 
tiie principal remains silent after full and 
candid statement of all the facts by the 
agent ". 644 

An agent to pay taxes on the land of his 
principal cannot acquire a valid titie on 
tax sale 1014 

Compensation to an agent for the sale 
and nianagement of estates, the property of 
absent proprietors, remitting proceeds of 
sales, and performing all the duties of such 
an agency 229 

PRnyrciPAii Amy surety. 

Sureties of claimant in admiralty proceed- 
ings become principal debtors after final 
judgment against tiiem, and are not dis- 
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charged by extension of esecution against 
claimant (Act March 3, 1847.) 151 

The surety on a bond given by a partner- 
ship to an insurance company, conditioned 
for the faithful performance of the duties of 
the firm as agents, and to pay the amounts 
received by the firm, is not liable for 
amounts received after the dissolution of 
the firm by death of one partner 299 

The summary remedy given in Virginia 
by a motion against a cosurety is confined 
to the court which rendered the original 
judgment 1107 

Bonds were advanced in payment for 
building a railroad on security given to ap- 
ply the proceeds to the construction. Held, 
that it was a question for the jury whether 
the goods purchased with the proceeds be- 
longed to the contractor or the surety 254 

PEIZB. 

The law of prize is a part of the law of 
nations, and by it hostile character of trade 
does not depend upon the character of the 
trader who pursues it 305 

Belligerents have no right, unless secured 
by treaty, to sell their prizes in a neutral 
port 360 

Proof that the claimant is a citiKen or 
ally of the enemy country will authorize 
condemnation 305 

Notice to the master of a prize suit 
against the vessel is notice to her real own- 
erLinaking him a party 1024 

Where no claimant appears upon return 
of the monition, the proctor of the captors 
may move for a decree upon the evidence as 
it appears on the record 305 

A claimant will not be allowed to in- 
spect documents found on board a prize un- 
til his claim and evidence are put in 931 

The claimant of a vessel seized as prize 
is boxind to see that the papers of the vessel 
are true papers 1024 

The claimant of record to whom the prop- 
erty is ordered to be delivered on sentence 
of acquittal holds the same in trust for the 
true owner. The decree is not conclusive 
as to ownership, even as against the person 
procuring its rendition. (Reversing 1024.)..1043 

The cargo of a prize vessel, suffering de- 
terioration from exposure, ordered to be 
sold, and the proceeds paid into court. .. . 803 

To constitute a violation of blockade, 
there must be the existence of the block- 
ade, a knowledge thereof, and a running 
of the same with a cargo laden after the 
commencement of the blockade 305 

A vessel documented as neutral, con- 
demned as enemy's property, and for an 
attempted breach of blockade 931 

PUBLIC -LAKDS, 

All mineral lands were reserved under 
the compact with the state (Michigan) to 
give it section 8 for school lands *487 

The right to any particular tract under 
the grant to the state of Michigan of sec- 
tion 16 for school lands (Act June 23, 
1836) did not exist until a survey was 
made; and, if such section, be found to 
contain minerals, another section must be 
selected *487 

A patent may be avoided at law for 
fraud only where it relates to the issuing 
of the patent 487 

Objections held removed by further tes- 
timony taken in the court on. appeal from 
land commissioner 1142 

aurSTIHG- TITLE. 

Equity will entertain jurisdiction to re- 
move a cloud upon title only where the 
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instrument, etc., complained of, is valid 
upon its face < , 629 



RAILROAD COMPAJSTDES. 

An agreement between connecting lines 
to jointly regulate transportation rates is 
not nn abandonment or transfer of the 
franchise of either 193 

Legislative authorization will prevent en- 
joining construction of elevated railroad 
in street as a nuisance. , 990 

Erection of posts for elevated railroad 
in street not enjoined at suit of abutting 
owner not showing title to the soil in lie 

Act3*N.' Y.* Ap'rii *22,' 1867* 'and* jiinV 3, 
1868, relating to construction of elevat- 
ed railroad in New York City, are not , 
void as containing a delegation of legis- 
lative autliority 990 

Act Ga. Dec, 3, 1866, was designed to 
protect the state from loss by indorse- 
ment of railroad bonds, and did not make 
the state a trustee for bondholders 974 

Railroad aid bonds issued under Act Mo. 
Jan. 11, 1860, held valid in the hands of 
an innocent holder, although they were 
not sanctioned by popular vote, and the 
payee, at the time, was not a corporation 
de jure 1191 

After proof of fraud in the issue of nego- 
tiable railway aid bonds, plaintiff must 
show that he is a bona fide holder for a 
valuable consideration 1000 

Where the bonds recite the act under 
which thfiy were issued, purchasers are 
bound to inquire whether the provisions 
thereof were violated in their issue 1000 

A provision prohibiting the obligee put- 
ting bonds in circulation at less than par 
is not violated by the obligee receiving 
them at less than par after they were put 
out at par 1000 

Where such bonds are sold by the rail- 
road at less than par, in violation of the 
statute recited in the bonds, a subsequent 
bona fide purchaser can recover thereon 
only the amount at which the company 
sold them 1000 

The legislature has power to validate 
municipal aid bonds defectively issued. . 491 

Recitals in the bonds will not affect one 
who purchased for value after a validat- 
ing act 491 

A statute legalizing municipal aid bonds 
Jield to validate all bonds originally ex- 
changed at pax for stock, unless the subse- 
quent purchaser had notice of illegality of 
tiieir issue, and did not part with value. . . 491 

The right of a purchaser, for value, of 
coupons of municipal aid bonds, to be con- 
sidered a holder in good faith, is not af- 
fected by knowledge that the town con- 
tests its liability 491 



RSCEIVJERS. 

A receiver will be appointed in all cases 
where the interest of the parties seems to 
require it 753 

The facts essential to the .appointment 
of a receiver need not be pleaded, but 
may be shown by affidavit at the hearing. 
A prayer for a receiver is unnecessary. . . 214 

Radical changes in the condition of rail- 
road property in the hands of a receiver 
not permitted pending an appeal of the 
principal cause 660 

A receiver cannot be called on to ac- 
count before any court but that which ap- 
pointed him 279 

Exceptions to master's report on a ref- 
erence of a receiver's account are unavail- 
ing unless first made before the master. , 660 
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But the court may direct an account to 
be reformed where there are manifest er- 
rors or clearly improper charges 660 

The master in such case acts in place 
of the court in a judicial, rather than a 
ministerial, capacity 660 

If he adopts an erroneous principle, the 
court, on petition, will refer the matter 
hack to him for correction 660 

The duties of receivers as to outlays 
in the' management and operation of a rail- 
road, allowances therefor, and for counsel 
fees and services, considered and deter- 
mined 660 

The compensation of a receiver must be 
graduated by his duties and the responsi- 
bilities of the office, and not by the amount 
for which another competent person would 
have done the work 660 

BECOBDS. 

Printed exhibits allowed to be tsiken 
from the files, and annexed to a commis- 
sion, on filing photographic fae similes in 
lieu thereof. 1132 



EELEASE ANJy BISOHARaE. 

A release from the assignee of a chose 
in action is a bar to an action by the as- 
signor for the same cause of action 1107 

The administratris of a joint owner of 
a vessel will be bound by a settlement 
and release of all claims and demands be- 
tween the parties, unless she show that 
she did not understand the transaction. . 896 

REMOVAL OP CATTSES. 

Bight of removal. 

A contest in regard to the distribution 
of a decedent's estate is a removable 
"controversy." (March 3, 1875.) 736 

Where the construction of a law of con- 
gress is involved, it does not alter the case 
that there are other questions which do 
not depend upon the laws of congress. . . . 313 

A suit in the state courts to enforce a 
vendor's lien, where the defense is that the 
land was sold to defendant by the assignee 
in bankruptcy of the maker of the notes 
constituting the lien, is removable as in- 
volving the construction of federal law. . 313 

The fact that plaintiff and garnishees 
are citizens of the same state will not pre- 
vent a removal, garnishees not being par- 
ties to the suit 415 

A cause once tried, but pending for re- 
trial when Act March 3, 1875, was passed, 
is removable 758 

The cause may be removed where the 
parties aj:^ citizens of different states 
where the petition is filed, though not such 
when the suit was brought. (Act March 
2 1867 1.... 415 

'Rev. St'§ *639,* subd. 3," ^ving'the right 
of removal on the ground of prejudice or 
local influence, is not repealed by Act 
March 3, 1875 431 

Time for removal. 

A contest in regard to the distribution 
of a decedent's estate cannot be removed 
after an appeal has been taken from the 
court of original jurisdiction 736 

A suit against a citizen of another state 
may be removed by petition filed at any 
time before trial or final hearing, on mak- 
ing an affidavit of prejudice or local in- 
fluence 431 

No citizen of a state in which a suit is 
commenced can remove it except by filing 
a petition either before or at the term at 
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which it might first Be tried. (Rev. St. 
§ 639, subd. 3; Act March 3, 1875.) 431 

Proceedings to obtain. 

The filing of a petition and bond in due 
time and in due form removes the cause, 
ipso facto, if the cause is removable 313 

No order of the state court accepting 
the petition and bond is necessary to re- 
move a cause 214 

The petition under the act of 1875 is 
not required to be sworn to 313 

A state court clerk made up the record 
in detached papers, certifying to each one, 
and also that the papers constituted the 
whole record. Seld a sufficient "copy of 
the record" 214 

The United States circuit court has no 
power to issue a writ of mandamus to com- 
pel the removal of a cause from a state 
court 840 

Eflfeet of removal : Subsequent proceed- 
ings. 

The filing of an imperfect transcript 
of the state court record is no ground for 

remanding the cause 415 

On a motion to remand, the burden of 
proof is upon defendant corporation to 
show that it was not a citizen of the 

same state with plaintiff 501 

After the proper proceedings for removal 
are taken, the federal court has jurisdic- 
tion to grant a^ provisional remedy before 
the term at which the parties are required 
to enter a copy of the record 214 

REPLEVIN". 

The return of an United States marshal 
is conclusive of the facts which it sets 
forth, and its truth cannot be collaterally 
impeached. ... , 753 

Property replevied does not pass into 
plaintiff's possession after his bond has 
been accepted by the officer, until formal 
delivery by the officer 753 



SALE. 

See, also, "Vendor and Purchaser." 

On a sale of goods for cash or satisfac- 
tory paper, delivered upon condition that 
the contract should be complied with, title 
does not pass until performance by the 
purchaser.. 513 

Payment of freight on and receipt of 
goods sold by sample, where the purchaser 
had no previous opportunity to examine 
them, will not estop him from refusing to 
accept the goods for failure to comply with 
the warranty, and he may recover back 
the freight and money paid. 335 

Goods consigned to the purchaser after 
his death cannot be reclaimed by the seller 
after they have been received by his ad- 
ministrator, on the ground of insolvency 
at the time of the sale, in the absence of 
fraud 377 

The right of the seller, in cases of in- 
solvency, to stop goods for nonpayment of 
the purchase money, is confined to cases 
where the goods are still in transitu to the 
vendee. 377 

The delivery by one of the parties to a 
joint venture in the purchase and sale of 
wheat to a prior purchaser from him held 
to pass the title, and the right of estoppage 
in transitu thereafter exercised by him held- 
to be for his own benefit 248 

In an action for the purchase price, de- 
fendant need not show an offer to return 
the property, where he proves fraud in the 
sale 1078 
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SALVAGE. 

Page 
Right to salvage compensation. 

The towing of a steamer with broken 
shaft 731 miles, to port in good weather, 
held a salvage service. 144 

The act of the master of a steamer in 
signaling and informing a rescuing vessel 
of the wreck held a salvage service 917 

Meritorious services rendered by a tug in 
New York harbor in saving a vessel beset 
with ice are not in the nature of salvage 
services 765 

A libel against such vessel and cargo dis- 
missed against the cargo, but reasonable 
compensation decreed against the vessel. . 765 

A purchaser on an illegal condemnation 
cannot claim salvage for having brought 
the vessel withm the power of her former 
owners , 625 

Services in piloting a vessel after she had 
worked off a shoal, through a narrow, in- 
tricate and unmarked channel, to open wa- 
ter, and in pumping during the passage, 
are in the nature of salvage services 995 

The fact that the assistance rendered 
might not have been actually necessary 
does not prevent it being a salvage service, 
if rendered while the vessel was in such a 
perilous position as to escite apprehension 
for her safety 647 

Salvors are not entitled to compensation 
for unsuccessful effort 995 

The master and crew of the salvor ves- 
sel are entitled to salvage, though both ves- 
sels belonged to the same owner, in the ab- 
sence of a contract, usage or understanding 
that no salvage claim shall be made in such 
case '. 98 

The owners of the cargo of the salvor 
vessel detained in rendering the salvage 
service are entitled to compensation from 
the vessd to which the services are ren- 
dered, for loss arising therefrom 144 

A salvor is not entitled to compensation 
for labor and injury after he is informed 
that the property is not derelict. 909 

A disabled bark anchored is not derelict 
durinpr the absence of a salvor vessel for a 
necessary and temporary purpose 859 

But a person finding the vessel in the 
meantime, and in good faith taking posses- 
sion, and by his exertion contributing to 
its preservation, is entitled to salvage re- 
muneration '. . 859 

Contracts for salvage services. 

A contract for contingent compensation 
fairly made will be recognized in admiralty 
as creating a valid lien 119 

An agreement made in distress at sea is 
void, and the amount of salvage may be 
fixed by the court. 668 

Where the sum stipulated in a contract 
for contingent compensation is unreason- 
able because of overvaluation of the ves- 
sel, it will be reduced by the court 119 

As against prior lien holders, a contract 
for contingent compensation will be en- 
forced only to the extent of an equitable 
allowance 119 

Forfeiture or reduction of salvage. 

The share of the officers and crew of the 
salvor vessel held forfeited by acts of plun- 
der committed by the crew 859 

Error of judgment in not saving proper- 
ty liable to rapid deterioration is ground 
for reducing salvage, but not for withhold- 
ing all compensation 994 

Salvors having no means of saving a car- 
go of cotton but by rafting have no right 
to exclude others having vessels on the spot 
from participating in the salvage service.. , 261 
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Unsuccessful efforts may be considered in 
fixing compensation for subsequent success- 
ful efforts 995 

Compensation will be made for increased 
labor due to the size of the salvor's vessels, 
where they used their best efforts 994 

The amount of salvage is not increased by 
the fact that a large number of vessels and 
persons were employed 917 

More than half will never be given 886 

A moiety awarded where boxes of wear- 
ing apparel were picked up in a heavy sea 
at some risk 1007 

A moiety of the net proceeds of vessel 
and cargo allowed where found abandoned, 
on Bahama bank, and with great labor and 
danger brought to New York 259 

Six per cent, of $38,000, the value of the 
ship and cargo, allowed salvors standing by 
a vessel in peril, and relieving her of part 
of cargo 647 

Eight per cent, allowed first salvors on 
the value of the cotton saved by the second 
set. for saving it from fire by scuttling or 
cutting a hole in the side of the ship 261 

Nineteen per cent, awarded on $123 000 
worth of cargo saved by 152 men working 
13 days 917 

Forty-seven jmr cent, awarded on cargo 
saved, valued at ?29.153 523 

Fifty-five per cent, allowed where sugar 
was saved from hold of abandoned vessel 
by great labor. 994 

$2,500 allowed for piloting vessel, worth, 
with cargo, about $150,000 995 

$4,5CK) awarded where tbe vessel saved 
was worth, with cargo, $70,000 859 

$5,400 awarded for placing navigator 
aboard a vessel valued, ^vith cargo*, at $95,- 
000, found in the middle of the Atlantic 
without a navigator 1108 

$10,000 awarded to a vessel valued, with 
cargo, at $242,000, for towins into port ves- 
sel valued, with cargo, at $244,000, in fa- 
vorable weather, and by a loss of four 
days' time 609 

$10,000 awarded for services in towing, in 
fine weather, a steamer with broken shaft, 
worth, with cargo, $480,000, by a vessel 
worth, with cargo, $220,000, detained two 
and a half days in rendering the service. . . 144 

Remedies for recovery. 

A salvage service has priority of lien over 
claims for wages earned and supplies fur- 
nished prior thereto 119 

Salvage on a recapture by a public vesspl 
of war can be ascertained only by a sale, 
unless an appraisement is consented to 892 

App or tionraent. 

In cases of extraordinary merit or ex- 
traordinary peril to the rescuins ship, the 
owner should be allowed a moiety of the 
salvage 950 

Owners of larse steamer with valuable 
cargo held entitled to three-fifths of the 
award 1094 



SEAMEN. 

Protection and relief. 

If less than the statutory quantity of 
all three articles (water, meat, and bread) 
be provided, and there be a short allow- 
ance of all, triple wages are given for each 
day 134 

The recovery of such penalty does not 
necessarily preclude the seaman from re- 
covering damages, also, for a deficiency of 
other provisions 134 

One-third additional wages held sufficient 
compensation where there was a deficiency 
in but one of the specified articles 62 
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"Wrongfully withholding suitable medi- 
cines from a seaman, or wrongfully setting 
him ashore in a foreign country, are viola- 

tions of the contract • . . . • • »o** 

Seamen discharged at the home port, 
without payment of any portion of their 
wages, the amount of which was not dis- 
puted, held entitled to recover douhle pay 
for 10 days, although their suit was brought 
within 10 days from the discharge. (Act 
June 7, 1872.) 
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The contract of shipment. 

The law maritime will control the mari- 
ner's contract, in the absence of evidence 
as to the law of the place where it was 
made and to be performed • • *«*> 

Rev. St. § 4535, is inapplicable to ship- 
ping articles made in a foreign port, relat- 
ing to a foreign vessel b^ 

The contract must be in writing where 
the vessel is engaged in a general coast- 
ing and trading voyage between ports in 
different states. (Act July 20, 1S90.) 926 

Where the seaman ships on such a voy- 
age on oral agreement, he is entitled to the 
highest rate of wages paid at the port of 
shipment T V * J* 

Where a seaman ships on a general trad- 
ing voyage without limitation of time or a 
fixed terminus, either party may put an 
end to the contract at pleasure, where the 
time or circumstances are not particularly 
inconvenient or injurious ..■ w-^o 

Parol evidence on the part of a seaman is 
admissible to vary or contradict the ship- 
ping articles ■ • • •HO* 

■ A stipulation not to demand wages be- 
fore a certain time is void where the service 
is completed, or the seaman discharged, 
before the expiration of that time 1104 

A seaman injured in the service of a ship 
is entitled to his wages until the end of the 

VOVftCTG •*••••■•••*••-* •.••••••••••*••••• 

A mate's refusal, after 21 hours on duty, 
and going to bed, to turn out, after two 
hours' sleep, to help take the vessel out of 
port, Md not sufficient to justify his dis- 
charge • 

Conduct of master or mate in respect 

to seamen. 

Punishment must be moderate, adminis- 
tered in a proper manner, and proportioned 
to the offense i-*-^'" 

Where a auarrel between the master and 
mate is made up on the advice of the consul, 
where both were at fault, the court will 
not afterwards interfere. oS6 

Act La. 1842, No. 123, prohibiting colored 
seamen belonging to domestic vessels be- 
ing brought in such vessels into the ports 
of that state, is unconstitutional 1102 

A seaman ijiprisoned at New Orleans un- 
der such statute cannot recover damages of 
the master therefor .1102 

Such seaman is not liable for the prison 
expenses paid by the master, as required 
by the statute •. 1102 

Wages — Right to. 

The last port of lading of a cargo made 
up at several ports is that to which wages 
should be paid, where the vessel is captured 
on her homeward voyage 762 

The port to which a vessel may proceed, 
and land her cargo, after being turned from 
her port of destination because of blockade, 
is to be considered as the port of delivery.. . 762 

Proof merely that the mate shipped for a 
share of the profits will not sustain an alle- 
gation of a partnership between the master 
and mate 926 

It is improper to require of a seaman a 
receipt in full of all claims, as a condition 
of the payment of his wages 208 
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"Wages— Remedies for recovery. Pag© 

A seaman is entitled to his wages im- 
mediately upon his discharge, and may sue 
at once therefor if payment be refused. . . ±66 

The right to resort to the vessel for wages 
is consummated on the legal dissolution of 
the seaman's connection with the vessel.. .1104 

A seaman cannot sue in rem for wages m 
the port of delivery until 10 days after the 
cargo is discharged, unless the vessel is 
about to proceed to sea. (Act July 20, 

1790, c.29, § 6.) 1104 

The statute which precludes process 
against the vessel until 10 days after the 
discharge of the cargo (Act 1790, c. 29, 
§ 6) does not affect his right to proceed in 

personam .' V"^ Vl^' 

A demand of wages,' and a refusal by the 
owner to pay till after 10 days, does not 
constitute a dispute, within the statute, so 
as to authorize process in rem before the 

expiration of the 10 days • . 208 

The lien for wages continues after the 
wreck of the vessel, subject to salvors 

liens 119 

By the law maritime, a mariner, by an 
agreement understandingly made in a prop- 

er case, may waive his lien • 643 

The lien for wages cannot be enforced 
on freight money paid to the master before 

notice of the claim 281 

The lien cannot be enforced against 
freight notsought to be charged in the libel. 281 

All the seamen suing in personam for 
wages earned on the same voyage need 
not unite in one action. (Act June 20, 

1790.) : • 127 

Seamen are competent witnesses for each 
other in suits for wages earned on the same 

voyage • • -1104 

Where several seamen umte in an action 
in personam to recover wages, a seaman 
recovering less than §50 can tax full costs, 
and enforce his decree by execution, where 
the decrees for the others are appealed. . . . 127 

In the absence of proof or allegation of 
a tender of wages due, which were paid 
into court after libel filed, the seaman will 
be entitled to costs 606 



Deductions : Extinguishment, etc. 



A master who, by the authority of his 
crew, paid their debts for which he was 
arrested, may deduct the amounts from 
their wages, but not the costs incident to 
the arrest • ••:••• ^ 

A seaman arrested and imprisoned in a 
foreign port is not a deserter (Act 1790) so 
as to forfeit wages due at the time of the 
arrest ., -,. olO 

The mate forfeits his wages where goods 
are lost by his negligence 308 

Although part of the embezzlement is 
fixed on, and paid by some of the crew, yet 
all are to contribute to the'residue, master, 
officers, and absent sailors joining in the 
contribution • ' ^ 

SET-OFF AJSTD COTJNTES- 
CLAIM. 

In an action brought in the name of the 
assignor, the defendant may set off a debt 
due from the assignee 601 

In an action for negligence in keeping 
plaintiff's sheep, founded on breach of a spe- 
cial contract, defendant cannot have de- 
ducted compensation under the contract. . . . 920 

SHXPPrKra. 

"WTiere the title of a vessel could not be 
determined pending accounting between the 
parties, possession was awarded to the 
master, who was part owner, on his own 
stipulation 654 
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An agreement as to title anfl posses- 
sion of a vessel will govern the rights of 
the parties, rather than prior shipping arti- 
cles made on the same day 6i3 

Foreign attarchments are not proceedings 
in rem, and the sale of a vessel on adjudi- 
cation therein will not give the purchaser 
a title superior to that of a prior mortgagee 47 

The promise of a slave does not hind him 
when free, although it he to pay for his 
freedom, or for money borrowed to ob- 
tain his freedom 361, 791 

A recovery cannot be founded upon an 
acknowledgment of debt after emancipation 792 

A power to sell cannot be inferred from 
a power to hire out a slave and receive his 
wages 1150 

Where freedom was granted a slave, pro- 
vided "he behaves well until the year 1837, 
and continues to hire for good wages," it 
may be shown that he did not behave well, 
but ran away 495 

Trover will not lie in Iowa to recover the 
value of slaves .1112 

A list of slaves in which one is designat- 
ed "Jo" is not a sufficient designation of ses 778 

Importations are forbidden by Act Md. 
1796, c. 67, § 1 1150 

SPECIFIC PBRFORMAHCE. 

Specific performance will not be decreed 
at the instance of the vendor of property 
greatly deteriorated in value, where he has 
been guilty of gross negligence 470 

The representatives of a deceased vendee, 
who has received the consideration of a 
purchase, are bound to use reasonable dili- 
gence in executing a conveyance , . . . . 470 

STATES. 
See, also, "Navigable Waters." 

Proper boundaries of New Jersey on the 
Delaware river under the original grants 
and the treaty of peace 546 

Proper boundaries of Cumberland counly, 
in New Jei-sey, on the Delaware river. . . . 546 

STATUTES. 

A statute legalizing a special election to 
authorize the issuing of municipal bonds t<J 
aid a private enterprise held in violation of 
Const. Elan. arL 12 221 

Persons will be charged with a violation 
of the penal provision of trade laws, of 
which previous notice is not brought home 
to them, only from the time they are re- 
ceived by the collector of the district 620 

Both the titie and preamble of a statute 
may be considered in its construction in 
doubtful cases. 501 

The law does not favor the repeal of stat- 
utes by implication. The two must be such 
as that they cannot be reconciled 431 

The repeal of a usury law which forfeited 
all interest upon a usurious contract leaves 
the contract in full force according to its 
terms *1109 

The adoption thereafter of a constitution 
imposing penalties for usurious contracts 
can have no effect upon such contracts. .. .1109 



TAXATIOIT. 

A state legislature has no authority to 
authorize taxation in aid of private enter- 
prises 221 

The capital stock of a national bank can- 
not be assessed, as such, by state authority. 



Page 
but the shares may be assessed to the in- 
dividual holders US 

The purchaser from a person holding only 
a tax titie has the burden of maintaining 
that such title extinguished the patent titie, 
which, as to him, is an adverse claim 1014 

Equity will not cancel a tax deed where 
there has been no fraud practiced against 
the owner of the land, and no substantial 
injustice done to him 729 



TOWAGE. 

The liability of a tug guilty of negligence 
is not diminished by the fact that another 
vessel, not joined in the action, was equally 
in fault 1099 

Tug held liable for injury to tow in col- 
lision when rounding a high dock which 
shut off view of approaching vessels 1099 

TRADE-MARKS AHI5 TRADE- 
WAMES. 

The names on fruit jars, "Mason's Pat- 
ent, Nov. 30th, 1S58," "Mason's Improved," 
and "The Mason Jar of 1858," hda not enti- 
tled to protection because having a tend- 
ency to mislead the -public, a patent there- 
for having been adjudged invalid. 339 

The designation "The Mason Jar of 
1872" held not open to the same objection. . 339 

A trade-mark is infringed, no matter how 
vague the resemblance, if the imitation is 
so dose that the purchasers, exercising or- 
dinary caution, are liable to be misled 341 

The use of a monogram in the same man- 
ner and with accessories in imitation of . 
plaintiff's trade-mark held to be an infringe^ 
ment 341 

Delay in making the application is no bar 
to a preliminary injunction, although it may 
preclude complainant's obtaining past profits 341 

TRESPASS. 

Either actual or constructive possession, 
as well as general or constructive property 
in a thing, at the time of the injury, is es- 
sential to maintain trespass or trover 546 

TRIAL. 

Plaintiff may read his books in evidence 
where, being called for by defendant, they 
are inspected by him, or retained without 
objection 492, 697 

A party whose books have been called for 
and inspected by his adversary may show 
by a witness that they contain no entries re- 
lating to the matter in controversy- 493 

Plaintiff cannot read his own statement 
of his account current as a statement of the 
particular items of his claim. .- 791 

A subpoena duces tecum will not be or- 
dered to compel the clerk of another court 
to produce original paper 731 

The construction of unwritten laws or 
usages of foreign countries, when duly 
proved, is for the court .^ . . . 336 

The court may give an opinion upon the 
weight of evidence 336 

The court is not bound to give an opinion 
instanter, on the trial of a cause, but may 
direct the point to be saved by a special ver- 
dict 901 



Either a verdict or judgment cures a de- 
fective venue 823 

A verdict for a specific sum in debt for a 
penalty, where the statute gives tiie double 
value, is to be considered as the double 
value, unless the contrary appear S92 

Where tiie statute gives double or triple 
damages, a general verdict will be deemed 
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for single damages, unless the contrary ap- 
pear, and the court -nill double or treble 
them; but a verdict may be found for 
double or treble damages.. S92 

TROVER AND CONVEESIOIT. 

General property in the goods without 
actual possession, is sufficient to maintain 
trover 449 

An agreement to sell and transfer goods 
seized and held as a distress for rent due 
from the vendor will transfer the general 
property 449 

TRUSTS. 

An unexecuted trust for the benefit of 
one for life, and on bis death for the heirs 
of another, cannot be separated into dis- 
tinct trusts 1007 

The cestui que trust will not be deprived 
of a proper allowance for maintenance and 
education to enhance the contingent estate 
of another, where the trust allows an ex- 
penditure of the principal for such pur- 
pose 1007 

An action at law will not lie by a suc- 
cessor of a deceased trustee against his ad- 
ministrator to recover the trust fund 1007 

A trustee whose title is derived solely by 
act of the law cannot sue in another state 
without bavins his appointment repeated 
by the local tribunal 1007 

A trustee deriving title from a will must 
prove the will in the local jurisdiction be- 
fore suing to recover a trust fund in the 
hands of a person therein 1007 

The burden is upon a trustee for credit- 
ors who claims that a purchase by a co- 
trustee in his own name, on a sale to en- 
force payment of a judgment recovered by 
the trustees, was made by the cotrustee as 
trustee, to show that fact 1055 

A cotrustee purchased in his own name 
an equity of redemption sold to enforce pay- 
ment of a judgment recovered by the trus- 
tees, iff/f/t that a purchaser from him ob- 
tained a good title 1053 

trSITRY. 

Where notes drawn, dated, signed, and 
, indorsed at Philadelphia, where the drawer 
and indorser resided, were delivered and 
discounted in New York at a rate of inter- 
est which rendered the notes void for usury 
under tiie New York law, the indorser is 
not liable 333 

A charter silent as to the effect or penal- 
ty if more than the charter rate of interest 
be taken, renders a contract void only as to 
the excess of interest stipulated 1179 

The acceptance of a greater rate of in- 
terest than allowed by the law of the state 
renders a national bank liable to pay back 
twice the amount of interest paid S27 

The assignee in bankruptcy of a person 
who has paid to a national bank a greater 
amount of interest than that allowed by 
law is his "legal representative," within Rev. 
St § 5198, allowing a recovery of twice 
the sum paid S27 

VETffDOR AND PURCHASER. 

'See, also, "Frauds, Statute of." 

The vendor is bound to make and 
tender the deed. 470 

Where, through negligence, the vendor 
cannot compel specific performance, the 
vendee may disaffirm the contract, and re- 
cover back the money paid. A demand 
for a deed is not necessary 470 

6FED.CAS. — 78 
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A tract of land supposed to contain sixty " 
million of timber was found to contain but 
five million, there being a mistake in tne 
exploration. Held, that the conveyance 
must be rescinded, and the purchase 
money restored 1151 

On the rescission of a conveyance for 
gross mistake, the purchasers cannot avail 
themselves of an agreement between the 
sellers, who divided the purchase-money 
notes, to jointly bear any losses sustained..ll51 

The effect of .possession of land, as con- 
structive notice of title, cannot be extend- 
ed to lands, outside the limits of the pos- 
session, claimed by another under the same 
title... 1109 

Where a purchaser has notice of the 
facts upon which an adverse claim de- 
pends, he is deemed to have notice of the 
consequences of those facts - .10S8 

A purchaser under a contract for a 
deed is not protected as a bona fide pur- 
chaser, though he has paid the considera- 
tion...... 1014 

One making payment of purchase money 
in Oonfelerate notes in a Confederate 
state during the Rebellion is not a bona 
fide purchaser for value, entitled to equita- 
ble protection or relief in the federal 
court 1088 

The lien of a judgment creditor without 
notice, in Texas, is superior to the unre- 
corded deed of a vendee of the judgment 
debtor 1109 

The lien of a bona fide mortgagee is su- 
perior to the unrecorded deed of a ven- 
dee of the mortgagor 1109 

A deed of lands to a purchaser without 
notice, duly recorded, cuts off any claim 
thereto founded on a resulting trust 1109 

No defenses against a mortgage taken, 
without notice of any outstanding equita- 
ble title, from one holding the legal title 
duly recorded, are open to the equitable 
owner, which cannot be made by the holder 
of the legal title .1109 

As between the owner of land whose 
agent to pay taxes acquired a tax deed, 
and a purchaser from such agent who 
acted through an agent having notice of 
the fraud, th^ equitable right of the orig- 
inal owner will prevail 1014 

WAR. 

See, also, "Prize." 

Alien enemies — Eights and disabilities. 

The rules of the eommoil law in cases 
of alien enemy do not apply with the same 
rigor in courts acting under the general 
laws of nations 778 

An alien enemy beneficially interested 
in a suit cannot support it in the name of 
a' neutral trustee unless the subject-mat- 
ter arises out of a trade licensed by the 
government in whose courts redress is 
sought 778 

Contracts made with an alien enemy are 
lawful if arising out of the trade carried 
on under license of the government, if the 
enemy be in the hostile country by license 
of the government, or if the contract be a 
ransom bond 781 

Contracts made by prisoners of war, in 
the enemy's country, for subsistence, are 
binding 781 

A vessel may be hypothecated by the 
master in an enemy's country for money 
advanced to return to the home port. . . , 781 

Contracts made for equipping and fit- 
ting a cartel will be enforced in the courts 
of either belligerent having jurisdiction. . 778 

Confiscation. 

A belligerent has the right to take such 
course, and impose such conditions, with 
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regard to the confiscation of enemies' 
property, as it sees fit 270 

The constitutional provision that "no at- 
tainder of treason shall work corruption 
of blood or forfeiture, except during the 
life of the person attainted," does not ap- 
ply to the confiscation of rebels' property. 
(Act July 17, 1862.) 270 

A proceeding under the confiscation act 
(July 17, 1862) is not a criminal proceed- 
ing 270 

Such proceedings are in rem,* conforming 
- to proceedings in admiralty or .in revenue 
cases, according as the seizure is on water 
or on land *270 

Idsues of fact raised by the, claimant of 
land or property seized on land are to be 
tried by jury 270 

When no answer is filed, judgment by 
default may be taken, and the court may 
proceed to ascertain the material facts in 
the case ex parte and without a jury 270 

On intervention by a third person setting 
up some charge or lien, collateral proceed- 
ings may be taken 270 

Intervention proceedings in proceedings 
on confiscation of land, setting up. a lien on 
property, may be reviewed by appeal 270 

A charge of defendant's acts of service 
under the Confederate States, in the alter- 
native, in the libel of information, will not 
support a confiscation decree 270 

A sale under a decree of confiscation, 
where the court has jurisdiction, will 
stand, though the decree be reversed for 
error 270 

Contraband of war. 

In what cases provisions are contra- 
band 210 

A neutral cannot lawfully become the 
carrier of provisions for the supply of the 
enemy's army, though such army be in 
a neutral country, and engaged only in 
hostilities against another belligerent; and 
in such case the vessel employed is not en- 
titled to freight 210 

Military law. 

Interest on debts due by citiz^s of the 
United States to citizens of Great Britain 
ceased during the Revolutionary war and 
the war of 1812 282 

But interest does not cease where the 
creditor remained in this country, or had 
an agent here authorized to receive pay- 
ment 282 

The president's proclamation, issued un- 
der authority of congress, declaring the 
Inhabitants of certain states in rebellion to 
be in a state of insurrection, and forbid- 
ding all commercial intercourse with 
them, suspends suits in federal courts until 
after re-establishment of loyal govern- 
ment 9S7 

The circuit court of the United States 
has no jurisdiction in trover for the sei- 
zure and conversion by a military oflacer of 
the United States, while in an insurgent 
state, of property belonging to a citizen of 
that state. The right, if any, is against the 
government 4ol 

Instructions of the secretary of war 
lieU acts of the president, within Act 
March 3, 1863, relieving persons from acts 
done during tJie Rebellion under the or- 
der of the president.; 876 

Article 70 of the articles of war, limit- 
ing the term of confinement of officers and 
soldiers, applies solely to confinement pre- 
liminary to trial 527 

Civil War of 1861-65. 

An act of the insurrectionary legislature 
of Georgia abolishing the vendor's lien is 
valid and binding 412 
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The judgment of a court of a state in 
insurrection merely settling the rights of ■ 
private parties actually within its jurisdic- 
tion, not tending to defeat the just rights 
of citizens of the United States, nor in 
furtherance of laws passed in aid of the 
Rebellion, is valid. 412 

Letters of credit given to a Confederate 
agent to enable him to prosecute his mis- 
sion abroad in aid of the Confederate gov- 
ernment are void as in aid of the Re- 
bellion 270 

Loans made in France by a citizen of 
Prance to a Confederate agent are valid 
when not knowingly made for the purpose 
of carrying on hostilities against the 
United States 270 

But a transfer of such agent's property 
within the Union lines as security, after it 
became subject to confiscation, will not 
defeat the right of confiscation 270 

WATERS AlTD -WATEE. 
COimSES. 

See, also, "Navigable "Waters." 

The diversion and appropriation by de- 
fendants, by means of a mining tunnel, of 
subterranean waters previously appropri- 
ated and enjoyed by plaintiffs, will be en- 
joined 67 

In such ease a preliminary injunction will 
be granted, though requiring defendants to 
build a bulkhead across their tunnel. .. .67, 72 

WHARVES. 

A large steamship, while at the end of 
her pier, with her ends lapping the piers on 
either side, while waiting for slack water 
to enter her regular berth, put out a bow- 
line for better security. B.dd, that she was 
not "made fast to" the pier, within the 
New York wharfage act 585 

wHiLS. 

A will does not take effect upon an after- 
acquired estate; and any alteration of the 
estate of the testator in the premises after 
a specific devise works a revocation of the 
will 027 

A conveyance accompanied by a deed of 
trust in favor of the grantor works a revo- 
cation of a previous devise of such proper- 
ty to the grantee .' 627 

A determination that certain premises arp 
not within the operation of a will may be 
made without questioning its validity or 
its probate 627 

A devise over to the survivor or survivors 
of such as should die without issue, in a 
case of devises to several grandchildren, 
lidd to cut down a fee simple absolute, pre- 
viously devised, to a fee simple conditional, 
or to an estate tail 749 

A court of equity will not interfere to 
declare future rights which may arise un- 
der a will 887 

WITNESS. 

A creditor of a firm is not a competent 
witness to prove defendant a dormant part- 
ner therein 507 

A surety in the administration bond is a 
competent witness for the administrator 
plaintiff 730 

An assignee of a patent is incompetent to 
testify for the patentee on an interference. . 806 

In an action on a bill of exchange, plain- 
tiff's indorser is not competent to prove that 
the bill belonged to him 872 

A partner upon whose individual check 
firm moneys have been paid, and who has 
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